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Reasons for Decision.
THE PRESIDENT: This is an appeal against the decision of
the Commission at first instance, constituted by a single Com-
missioner, and brought under s.49 of the Industrial Relations
Act 1979 (as amended) (hereinafter referred as “the Act”).

By that decision, on 30 July 1996, the Commission ordered,
having heard and determined an application by the respondent
for contractual benefits, that the appellant pay to the respond-
ent the sum of $3,336.00 being—

(1) Annual Leave: 17 days x $107.70 $1,830.90
(2) Days in lieu: 11 days x $107.70 $1,184.70
(3) Annual Leave Loading on Annual

Leave—$1,830.90 x 17.5%: $ 320.40
Total $3,336.00

GROUNDS OF APPEAL
It is against that decision that the appellant now appeals on

the following grounds—
“1) The Commission erred in failing to adjourn the hear-

ing in the matter No 164 of 1996 given advise to
Commission in that the appellant was unable to at-
tend.

 2) In the light of the answer filed the commission should
have determined that there was a valid defence to
the application and that the appellant should be heard
in the matter.

 3) The commission denied the appellant natural justice
in that Application No 164 of 1996 was heard and
determined in their absence and an order was made
against them as set out in the Order of Commissioner
A R Beech dated 30th July 1996.

Order sought

That the matter be referred back to Commissioner
Beech for further hearing and determination.”

BACKGROUND

The appellant is a company which, at all material times, car-
ried on the business of travel agent at Shop 1, Hillary’s Boat
Harbour, Sorrento Quay, in the State of Western Australia.

One of its directors is and was Mr John David Dawkins who
appeared for the company on this appeal. Ms Fleur Dawkins,
his daughter, was, at all material times, a co-manager of the
business. The applicant at first instance was her husband and
the son-in-law of Mr and Mrs Dawkins. At one time he was
the co-manager of the travel agency conducted by the appel-
lant company. His employment lasted from 26 November 1992
until 16 June 1995. The respondent worked full-time for the
appellant as manager. In or about June 1995, the respondent
and Ms Fleur Dawkins separated.

The respondent was found by the Commission at first in-
stance not to have been dismissed for misconduct. It was not
at any time before the Full Bench or otherwise suggested that
he was dismissed for misconduct. In fact, it was said that he
had left of his own accord.

His claim before the Commission at first instance was that
he was entitled to be paid for annual leave, annual leave load-
ing and unpaid wages for 14 days. Mr Buckley also claimed
that he was entitled to additional leave which he said that he
accumulated because he worked on public holidays. Unlike
the claim for annual leave proper, this was not supported by
the contents of exhibit 1, a letter from the appellant to the
respondent dated 8 October 1993.

The Commission at first instance accepted that it was rea-
sonable for an arrangement to exist whereby if employees work
on a public holiday they are allowed to take time in lieu or
have the day added to annual leave.

There was evidence before the Commission, and supported
by the evidence of Ms Faye Carol Longmuir, a sales consult-
ant employed by the appellant, and Mrs Edna Christine
Longmuir, the aunt of Ms Fleur Dawkins, that Mr Buckley
worked on public holidays whilst in the employ of the appel-
lant. Indeed Ms Edna Christine Longmuir said that Mr Buckley,
the respondent, worked on every public holiday.
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Mr Dawkins said in a statement to the Commission that all
of Mr Buckley’s entitlements to annual leave had been used.
The Commission at first instance held that a letter from Ms
Fleur Dawkins, to which I will refer later, as calling into ques-
tion only three days in March and May 1995. However, the
reasons given were not considered by the Commission to be
reasons for annual leave. The Commission found that claim
for 28 days annual leave proven. Mr Buckley claimed that the
annual leave was to be paid with a leave loading of 17.5%.

The Commission also found that the annual leave loading
was also to be paid on untaken annual leave on termination.
The Commission did so because exhibit 1 contained a state-
ment that no holiday loading would be paid on severance pay
if the staff member had been employed for less than 12 months.
This led the Commission to the conclusion that where a staff
member had been employed for more than 12 months, a holi-
day loading would be paid on severance pay. The Commis-
sion, however, found that the annual leave loading was not
payable on other kinds of leave than annual leave.

The Commission at first instance ordered that Mr Buckley
be paid 17.5% annual leave loading on 17 days annual leave.

The respondent also claimed unpaid wages for the final two
weeks of his employment. The Commission found that Mr
Buckley worked those two weeks and was entitled to be paid
the sum of $831.12. However, the defence was that the appel-
lant paid the money by cheque dated 16 June 1995, the amount
then having been paid into a joint Visa account partly in Mr
Buckley’s name on 20 June 1995. It was a joint account in the
name of his wife and himself. During his employment, the
respondent’s wages had been paid into that account. The Com-
mission held that even though the monies had been taken out
of the joint account, the appellant had, however, discharged
its obligation by paying the monies into the joint account as
was the custom in the past.

A claim that monies owing to Mr Buckley by the appellant
was within the jurisdiction of the Commission to dismiss on
the authority of ADSTE v BMA 72 WAIG 2162 (FB).

The respondent, as I have said, made application alleging
that these were contractual benefits to which he was entitled
and which had not been paid to him. The application was served
on the appellant on 12 February 1996. An answer was filed on
behalf of the respondent on 7 March 1996.

The matter was listed for and was the subject of a confer-
ence in the Commission on Monday, 18 March 1996 at 10.00
am conducted by an Acting Deputy Registrar (Industrial).

On 22 May 1996, the matter came on for a conciliation con-
ference presided over by a Commissioner at 9.00 am. The
matter was not settled at that conference. The Commission
listed the matter for hearing and determination on 14 June 1996
at 10.00 o’clock in the forenoon. A notice dated the 24 May
1996, advising of the date of that hearing was sent to the ap-
pellant, and the appellant, through Mr Dawkins, concedes that
such notice was given and received.

On 11 June 1996, Mr Dawkins telephoned the Commission
and left a message. By that message he advised that he was
overseas, that he and his wife were unable to fly to Australia
because Mrs Dawkins had the flu, and that they would be in
Australia on Monday or Tuesday of “next week”.

On 15 May 1996, Ms Fleur Dawkins had written to the Com-
mission advising that Mr Dawkins would not be able to attend
the conference of 22 May 1996 because “Mr Dawkins has
been temporarily delayed overseas and will contact your of-
fice promptly (sic) on his return”.

The Associate to the Commissioner wrote to the manager of
the appellant on 12 June 1996, advising that the telephone
message to which I have referred would be treated as a request
for an adjournment and stating that the Commission would
not adjourn the application, giving the following reasons
therefor (see page 55 of the appeal book (hereinafter referred
to as “AB”))—

“1. The date of the 14th June was set down after advice
from the respondent that Mr Dawkins would be re-
turning to Australia in the week commencing the 3rd
June and would be available after the 11th June;

2. The respondent has known of the date since the 24th
May 1996;

 3. That Mr Buckley has made specific arrangements to
be available on the 14th June, is not available in the
week following and will be inconvenienced because
of the short notice given by Mr Dawkins.”

There is no evidence of any response to that letter.
On 14 June 1996, the matter came on for hearing and deter-

mination in the Commission. There was no appearance for the
appellant company. Mr Dawkins informed the Full Bench on
the hearing of this appeal, that he did not want the manager,
Ms Dawkins, involved and that that is why she did not appear
in the matter. The Commission at first instance, noting that the
notice of hearing in this matter was served on both parties,
held that he was satisfied that he could proceed in the absence
of the appellant (see pages 57-59 (AB)). It is quite clear that
the notice of hearing was served on both parties and that was
not disputed.

The Commission then sought submissions from Mr Buckley
who submitted that he doubted whether Mr Dawkins was un-
able to travel because of his wife’s flu. Indeed, Mr Buckley
sought to attribute this unavailability to Mr Dawkins waiting
for a free ticket with United Airlines in San Francisco. Mr
Buckley’s submission was that Mr Dawkins was putting things
off and had done this before. He submitted that Mr Dawkins
knew of the need to appear and just decided not to because he
did not want to pay for a ticket. This evidence was the evi-
dence of the applicant at first instance from the bar table.

However, Mr Buckley did say that there would not be any
problem in adjourning the matter if he had adequate notice
and it was not too far in the future. Mr Buckley then applied to
proceed.

The Commission at first instance noted that the respondent
at first instance was a company, and being unaware whether
Mr Dawkins was the only person able to represent the com-
pany, noting that Mr Buckley was in a financially difficult
situation and had taken time off from his current employment
to appear, decided to proceed with the matter. The Commis-
sion heard evidence from Mr Buckley and the two other wit-
nesses to whom I have referred and received documentary
evidence. At the conclusion of the hearing, the Commission
reserved its decision.

However, the Associate to the Commissioner wrote on 17
June 1996 to the manager of the appellant (see page 98 (AB))
forwarding a copy of that letter to Mr Buckley. In that letter
the Commission said thus, inter alia—

“... I have been directed to advise you that if Grovenor
Pty Ltd wishes to make a written response to the submis-
sions and evidence made to the Commission the Com-
mission is prepared to take the response into account. The
Commission would be prepared to accept a written re-
sponse from the company within 7 days of the transcript
of the case being available...”

By letter dated 25 June 1996, Ms Fleur Dawkins replied in
terms to which I will refer later (see pages 99-100 (AB)).

On 27 June 1996, Mr John Dawkins wrote to the Commis-
sion making submissions and giving evidence (see pages 101-
108 (AB)). I will refer to those in detail later.

The Commission at first instance took the matters set out in
these letters into account and gave Mr Buckley a right of re-
ply.

Further, with the consent of Mr Buckley and Ms Dawkins,
the Commission obtained copies of bank records relating to
the joint Visa account of Mr and Mrs Buckley from Bankwest
Joondalup. The Commission considered those records.

There were written submissions, therefore, made in response
to the opportunity afforded to the appellant by the Commis-
sion.

Ms Dawkins’ letter of 25 June 1996, to which I have re-
ferred, raised a number of matters from the proceedings at
first instance. Some observations in her letter were made about
the claim for leave. There was an assertion by Mr Dawkins
that, for the period November 1992-1995, Mr Buckley took
52 days leave and had an entitlement of 51 days leave. That is
corroborated by Ms Dawkins.

Mr Dawkins in his letter also alleged that no notice was
given when Mr Buckley “walked out” and his so doing re-
sulted in a loss to the appellant. He also asserted that Mr
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Buckley had not returned his uniform when he left the employ
of the appellant.

It was asserted, too, by both Mr Dawkins and Ms Dawkins
that Mr Buckley left the appellant’s employ in embarrassment
because an alleged misdemeanour committed by him in the
United States of America was known to staff and he could not
face them. There were also allegations that in 1995 problems
arose with trust accounts for which the respondent was re-
sponsible and these problems have not yet been resolved. This
was according to the letter of Mr Dawkins.

Both Mr Dawkins and Ms Dawkins asserted that the respond-
ent had been paid his last two weeks wages. Whether he had
been so paid was of course in issue.

Three statutory declarations were included in the appeal book,
all having been declared after the decision in this matter was
made, and not having been at all before the Commission at
first instance. On 15 August 1996, one member of staff, Ms
Gail Chapman, declared a statutory declaration in which she
alleged that the respondent had made a comment with a sexual
connotation to her. Another member of staff alleged that a jun-
ior female member of staff had complained about personal
comments and suggestions made to her by the respondent. This
statutory declaration was dated 14 August 1996.

Ms Fleur Michelle Dawkins filed a statutory declaration
dated the same date in which she spoke of the allegation that
the respondent had sexually harassed other members of staff,
Ms Dawkins having been informed of these by another staff
member. However, her statutory declaration alleges that the
respondent admitted these matters to her when she confronted
him with them before he left their employ. On 16 June 1995,
the respondent would have been asked to leave had he not
done so, Ms Dawkins said of course, none of these allegations
were before the Commission at first instance.

ISSUES AND CONCLUSIONS

By s.27(1)(d) of the Act the Commission is empowered to
proceed and hear and determine a matter or part thereof in the
absence of any party thereto who has been duly summoned to
appear or duly served with notice of the proceedings. It was
not in dispute, and it was quite clear too, that the appellant had
been served with a notice of proceedings. Further, the Com-
mission is empowered to adjourn to any time and place (see
s.27(1)(f) of the Act).

Any decision of the Commission must be made in accord-
ance with s.26(1)(a) and (c) of the Act, and, insofar as it is
relevant, s.26(1)(d) of the Act.

In this case, the Commission at first instance refused, in the
exercise of its discretion, to adjourn the hearing and determi-
nation of this matter. Effectively, however, it did because the
Commission afforded the opportunity to the appellant to make
written submissions. The appellant made those submissions.
The Commission did not adjourn the matter, however, to en-
able the appellant to be represented and conduct it’s case fully.

To grant or refuse an adjournment is a matter for the discre-
tion of the court (Commission) to whom the application is
made. But wherever refusal of an adjournment will result in a
serious injustice to one party, an adjournment should be granted
unless in turn this would mean a serious injustice to the other
party. An appellate court will not interfere with a discretion-
ary order of this sort unless there is strong reason for believ-
ing that an injustice has resulted (see Myers v Myers [1969]
WAR 19 at 21 (SC) per Jackson J).

The next question is whether there was a denial of natural
justice. It is trite law to say that the Commission is bound by
the rules of natural justice. The principles of natural justice
are not a fixed body of rules applicable inflexibly at all times
and in all circumstances. The application of the rules must
depend on the circumstances of the case, including the nature
of the inquiry, the rules under which the relevant tribunal is
acting, the subject matter under consideration and so on (see
Kioa and Others v Minister for Immigration and Ethnic Af-
fairs and Another 55 ALR 669 at 683 (HC) and R v Common-
wealth Conciliation and Arbitration Commission and Others;
Ex parte Angliss Group [1969] 122 CLR 546 at 552-553 (HC)
and National Companies and Securities Commission v News
Corporation Ltd and Others [1984] 156 CLR 296 (HC)).

The maximum hearing standards are those which apply in a
court of law or an administrative tribunal possessing the trap-
pings of a court and bound by elaborate statutory hearing pro-
cedures. These include prior notice of the matter in issue and
of the time and place of the hearing (required by s.27(1)(d) of
the Act and the Industrial Relations Commission Regulations
1985 (as amended)), an oral hearing, legal representation (in
this Commission legal representation or representation by an
agent), the calling and examination of witnesses and the cross-
examination of opposing witnesses, disclosure of material
evidence to the parties and the decision based on that evidence
(see s.27(1)(a) and s.35 of the Act) (see generally Hotop “Prin-
ciples of Australian Administrative Law”, 6th Edition, page
192). All of these requirements apply in this Commission to
hearings in the Commission

If a tribunal conveys the impression that an oral hearing will
be given and that impression is acted upon, a failure to give an
oral hearing may constitute a denial of natural justice (see R v
Secretary of State of Wales, Ex parte Green [1969] 67 LGR
560).

These are all manifestations of one of the two fundamental
common law rules of natural justice. The first is audi alteram
partem: the principle that a decision-maker must afford an
opportunity to be heard to a person whose interest will be ad-
versely affected by the decision. Of course, outside a criminal
trial there is no requirement that a judge or a member of a
tribunal do more than afford a party a reasonable opportunity
to present his or her case. In particular, there is no requirement
to point to arguments or evidence that may assist in making
that party’s case (see Re Media, Entertainment and Arts Alli-
ance; Ex parte Hoyts Corporation Pty Ltd 119 ALR 206 at 213
(HC)) (see generally Flick “Natural Justice: Principles and
Practical Application”, 2nd Edition, chapters 2,3 and 4 and
Hotop “Principles of Australian Administrative Law”, 6th
Edition, chapter VII).

Even, however, if there is denial of natural justice that is not
an end of the matter. Not every departure from the rules of
natural justice will entitle the aggrieved party to a new trial
because the appellate court will not order a new trial if it would
inevitably result in the making of the same order as that made
by the primary judge at the first trial. Where the denial of
natural justice affects the entitlement of a party to make sub-
missions on an issue of fact, especially when the issue is
whether the evidence of a particular witness should be accepted,
it is more difficult for a court to conclude that compliance
with the requirements of natural justice could have made no
difference and the court should proceed with caution. All that
the party need do in such a case is to show that the denial of
natural justice deprived him/her of a successful outcome. In
order to negate this possibility, it must be established that a
properly conducted trial could not possibly have produced a
different result (see Stead v SGIC 67 ALR 21 (HC)).

THE ADJOURNMENT
The first question is whether the discretion of the Commis-

sion in refusing an adjournment miscarried. If the refusal of
an adjournment would result in a serious injustice to one party,
an adjournment should be granted unless, in turn, this would
mean a serious injustice to the other party. The Full Bench, as
an appellate tribunal, will not interfere with the order in this
case of the Commission at first instance (see Myers v Myers
(op cit) (SC)) unless there is strong reason for believing that
an injustice has resulted. The appellant had plenty of notice of
the hearing, and also sought an adjournment at a time close to
the last minute. Also, however, the respondent himself con-
ceded that he would not suffer if the matter were adjourned,
provided there was not a great delay in hearing the matter.
There was, even though the hearing was not adjourned, in any
event, a delay to enable the appellant to file submissions. That
delay could, of course, have served to enable the appellant to
adduce evidence and to be permitted to cross-examine. The
appellant would then have been afforded the same opportu-
nity as the respondent to present its case and it should have
been afforded such opportunity.

I would observe that the matter had proceeded on the basis
of oral evidence and there would have been a proper expecta-
tion that an opportunity to adduce such evidence should prop-
erly be afforded to the appellant (see R v Secretary of State of
Wales, Ex parte Green (op cit)).
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The opportunity to adduce evidence by way of written sub-
mission was not a substitute in the circumstances of this case
for the opportunity to adduce oral evidence and to cross-ex-
amine the witness called by the respondent.

An oral hearing is always appropriate where there is a con-
flict of evidence, or personal characteristics are at issue or
where allegations are grave. I would suggest that normally in
a tribunal such as this, which is required to act judicially, at
least when arbitrating or dealing with certain other matters,
then a matter would normally be decided on oral evidence.
That is not to say, of course, that in the proper exercise of its
discretion the Commission may deal with the matter on writ-
ten submissions, statements of agreed fact and affidavits, etc,
particularly, but not solely, by consent (see generally Heatley
v Tasmanian Racing and Gaming Commission [1977] 137 CLR
487 at 516 (HC) per Aicken J and Chen Zhen Zi v Minister for
Immigration and Ethnic Affairs and Others 121 ALR 83 at 93-
94 (FC FC), also Excell v Harris and Others 51 ALR 137 (FC
FC) and Ansell v Wells and Others 43 ALR 41 (FC FC)).

Similarly, it is difficult to envisage a case where evidence is
given and the right to cross-examination could be denied with-
out breaching the rules of natural justice. However, in this
case, there was an assertion that the respondent had no annual
leave entitlements, having used them. That would, had the
appellant appeared at first instance, have involved questions
of credibility. That in turn would have necessitated a need in
the appellant to adduce evidence and be able to cross-examine
were justice to be done.

Because, by the refusal of the adjournment, the appellant
was deprived of the opportunity to do so, there was an injus-
tice. The only injustice which the respondent conceded, not-
withstanding some initial protest, before the Commission at
first instance would be occasioned to it was a short delay were
the adjournment to be granted. As a result, there were strong
reasons for believing that an injustice has resulted (see Myers
v Myers (op cit) (SC)). This is a decision which I would con-
fine to the peculiar facts of this case.

There was one other matter. It was argued by the appellant
that some account should be taken of evidence that Mr Buckley
had misconducted himself during his employment. The Com-
mission at first instance found that he was not dismissed. The
appellant does not assert that he was. That evidence was re-
duced to statutory declarations declared after the order was
made, at first instance. The statutory declarations filed revealed
that the matters referred to therein were known to Ms Fleur
Dawkins before Mr Buckley resigned and before the applica-
tion at first instance was heard. This was not fresh evidence
which could be admitted on appeal since it was known to the
appellant through a director, Ms Fleur Dawkins, who was also
the manager of the business. No reason has been advanced as
to why such evidence had not been adduced at the original
hearing, and there was nothing said to persuade me that had
such evidence been adduced, it would have altered the results.
As I understand the appellant’s argument, it is this. Had this
evidence been adduced then the Commission might have found
that Mr Buckley should have been summarily dismissed for
misconduct, even though he was not. There was simply no
merit in such an argument. First, it was Ms Dawkins’ own
evidence, were it accepted, that these matters were known to
her. Second, having admitted that these matters were known
to her, she condoned the misconduct, if it occurred of course,
and did not summarily dismiss the respondent. Third, the re-
spondent was not dismissed, he resigned.

The discovery of fresh evidence can rarely, if ever, be a
ground for a new trial unless—

(1) It is reasonably clear that if such evidence had been
available at the first trial and had been adduced there
would have been an opposite result;

(2) If it is not reasonably clear that such would have
been the outcome, it must have been so highly likely
as to make it unreasonable to suppose otherwise; and

(3) Reasonable diligence had been exercised prior to trial
to procure such evidence.

(See Council of the City of Greater Wollongong v Cowan
[1955] 93 CLR 435 (HC)).

On all of those criteria, the evidence of misconduct not ad-
duced at first instance was not admissible.

As to the application by the respondent to dismiss the matter
under s.27(1) of the Act, nothing was submitted to persuade
me that the appeal should be dismissed. The appeal was not
frivolous, vexatious, nor did it require dismissal on any ground.
Indeed, the appeal had merit.

I would uphold the appeal, suspend the order made at first
instance and remit the matter back to the Commission to hear
and determine the question of whether the respondent was
entitled to claim annual leave payments, the subject of his claim
at first instance.

SENIOR COMMISSIONER G L FIELDING: This appeal
simply brings into question the Commission’s decision to refuse
to grant a request by the Appellant, then the Respondent, to
proceedings instituted under section 29 of the Industrial Rela-
tions Act 1979 to recover benefits said to have been denied by
the Appellant to the Respondent in respect of the latter’s con-
tract of employment with the Appellant.

A date was fixed for the hearing of the original proceedings,
apparently in consultation with both parties. At that time the
Respondent’s principal officer, Mr Dawkins, was overseas,
but was expected back before the date fixed for the hearing.
Three weeks’ written notice of the date and time for the hear-
ing was given to each of the parties. Approximately three days
before the matter was due to be heard Mr Dawkins telephoned
the Commission from overseas asking for an adjournment and
indicating that he would be unable to attend on the appointed
day because he was overseas and “unable to fly as his wife has
the flu”. He indicated that he would be in Australia approxi-
mately three or four days after the appointed time. Not sur-
prisingly, the Commission took the message to be, in effect, a
request for an adjournment and sought the views of the present
Respondent, who objected to an adjournment. In the circum-
stances, quite properly the Commissioner advised the present
Appellant’s manager and the Respondent that is was not pre-
pared to adjourn the proceedings in response to a telephone
message, particularly as the hearing date had been set after
consultation with the Appellant and the Appellant had had
notice of the hearing for approximately three weeks.

When the matter came on for hearing the learned Commis-
sioner asked the Respondent, in its capacity as the Applicant
in the initial proceedings, what he had to say of the Appel-
lant’s request. The Respondent indicated that he wanted to
proceed, seemingly because he was keen to have the matter
resolved because it had been, to use his words, a “worry for
the last 12 months”. The learned Commissioner decided to
proceed in the absence of the Appellant because the present
Respondent indicated he was in a “financially difficult situa-
tion” and had taken time off work to attend the hearing. The
learned Commissioner heard evidence from the present Re-
spondent and reserved his decision. Before giving his deci-
sion, he invited the Appellant to make a written response to
the submissions made by, and evidence tendered on behalf of,
the Respondent within seven days of the transcript being made
available. Mr Dawkins responded with a detailed letter in
which, amongst other things, he claimed to have fully met his
contractual obligations to the Respondent. After inviting the
Respondent to comment on the contents of the letter, the Com-
missioner handed down his decision in which he found the
Appellant liable for annual leave benefits, leave loading and
for holiday pay; but rejected the Respondent’s claim for wages
earned during the last two weeks of his employment.

The Appellant now contends that the learned Commissioner
erred in refusing to grant an adjournment and complains that
he was denied natural justice in that the matter was heard and
determined in his absence. Mr Dawkins argues that the rea-
sons for the Appellant’s request were genuine and that by re-
fusing to grant its request for an adjournment it was denied the
opportunity to put adequately its case and thus denied natural
justice.

Section 27 of the Industrial Relations Act 1979 gives the
Commission an unqualified power to adjourn to any time and
place any matter properly before it (section 27(1)(f)). None-
theless, the discretion whether or not to exercise that power is
not absolute. It must be exercised in accordance with the pro-
visions of section 26 of the Act and, since in this case, the
proceedings essentially involved the determination and enforce-
ment of existing legal rights in accordance with the established
principles governing the exercise of a similar power by
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judicial tribunals. Those principles are set out in the well known
case of Myers v. Myers (1969) WAR 19 (and see too: Grade
Pty Ltd (Formerly World Enzymes Pty Ltd) v. Graham
McCorry, Department of Productivity and Labour Relations
(1993) 73 WAIG 2014). The decision in Myers makes it clear
that the decision to grant or refuse an adjournment is a matter
for the discretion for the tribunal where the application is made,
but “where the refusal of an adjournment would result in a
serious injustice to one party, an adjournment should be granted
unless in turn this would mean serious injustice to the other
party”. Furthermore, in reviewing the exercise of a discretion-
ary judgment of that nature the decision in this case makes it
clear that the appellate tribunal should not interfere with the
judgment “unless there is strong reason for believing that an
injustice has resulted” (see: Myers v. Myers (supra) at pages
21-22).

Somewhat reluctantly I have come to the conclusion that
this is an instance where the Full Bench should interfere with
the learned Commissioner’s exercise of discretion.

It seems common ground that the Respondent, in opposing
the request for an adjournment, did not question the fact that
Mr Dawkins was overseas. Indeed, it seems that the hearing
date was set in the knowledge that Mr Dawkins was going
overseas prior to the hearing. Furthermore, although the Re-
spondent appears to have questioned the veracity of the rea-
sons advanced for Mr Dawkins being unable to return from
overseas, he does not question that Mr Dawkins was in fact
unable to return by the given date. Rather than his wife’s flu
being the reason for his inability to return, the Respondent
appears to have suggested that it was because Mr Dawkins
was off loaded from his nominated flight by reason of being
the holder of a “sub-low” ticket, that is, a ticket given to travel
agents cheaply and which by reason of that fact does not guar-
antee a seat. It was not therefore in dispute that Mr Dawkins
was out of the country and unable to get back in time for the
hearing, as had originally been planned. Although the Appel-
lant, being a body corporate, has officers other than Mr
Dawkins, it is clear from the material before the Commission
that he was the person principally involved in and concerned
with the matters in dispute. Thus in all the circumstances it
cannot be said that the Appellant’s request for an adjournment
was without good reason.

Additionally, the Appellant did not ask for the proceedings
to be put off indefinitely, but indicated that he would be avail-
able at a time which was barely three or four days later than
that upon which the matter was listed. The matter was listed
for hearing on a Friday and Mr Dawkins indicated that he would
be back in Australia, and presumably available to take part in
the hearings, on the following Monday or Tuesday. The learned
Commissioner, in considering the request for the adjournment,
expressly observed that the Appellant might be able to argue
on an appeal that the proceedings were “only delayed by one
or two days and the Commission shouldn’t have proceeded in
(its) absence”. In my assessment, that is indeed a valid obser-
vation.

Further, although the Respondent was concerned at the time
taken to resolve the matter, there was no suggestion that once
proceedings had been instituted, that the Appellant deliber-
ately embarked upon a course to delay those proceedings.
Again, as the learned Commissioner observed, when the mat-
ter was before the Registrar, the Appellant’s principal attended
as requested, and so far as the learned Commissioner was
aware, there was “nothing in the record of this particular ap-
plication that suggests” that the Appellant’s principal set out
to delay the proceedings, a proposition with which it seems
from the transcript the Respondent agreed. The situation was
not like that considered in Structor Pty Ltd trading as Interigo
v. Cooray (1990) 70 WAIG 979, to which the agent for the
Respondent referred, where the party ignored the hearing no-
tice, failed to appear and then complained about the outcome
of the proceedings. Instead, the Respondent requested an ad-
journment, albeit in a rather informal manner, before the pro-
ceedings commenced.

Furthermore, and perhaps most significantly , the Respond-
ent although he objected to the adjournment and expressed a
preference for the matter to proceed there and then, informed
the Commission that he would not suffer any inconvenience if
the proceedings were not adjourned “as long as I have you

know some adequate notice of the (adjourned date) and basi-
cally if it’s not too far away in the future”. The Appellant’s
request was such that the proceedings would not be delayed
far into the future.

On the Respondent’s own admission, there was thus no preju-
dice or serious injustice to him if the matter was adjourned, as
requested by the Appellant. On the other hand, there does ap-
pear to have been a serious injustice to the Appellant by rea-
son of Mr Dawkins having been unable to be present and put
the Appellants case directly and in person to the Commission
or to cross-examine the Respondent as to the matters in dis-
pute.

Although the learned Commissioner gave the Appellant an
opportunity to make written submissions in respect of the
Respondent’s case, in my assessment it was not enough to
remove the prejudice which the Appellant suffered by being
unable, in contradistinction to the Respondent to put its case
or directly challenge the Respondent’s case in the presence of
the adjudicator. The limitations inherent in presenting a case
in writing are such that it will not often be the case that a
presentation in that manner will be a fair substitute for oral
presentation. The Appellant, by its Notice of Answer, amongst
other things, denied that any of the claimed benefits were out-
standing. Even putting aside the Appellant’s claim to set off
monies said to be due to it by the Respondent, the Notice of
Answer raised a number of other matters which might have
given rise to a different outcome had the Appellant, through
Mr Dawkins, been given the opportunity to directly challenge
the evidence of the Respondent. In particular, there appears to
have been an issue between the parties as to the meaning and
import of the Respondent’s contract of employment, at least
with respect to his entitlement to leave loading and an entitle-
ment to payment for public holidays and in respect of the quan-
tum of leave already taken. The learned Commissioner did
not accept the Respondent’s claim in respect of unpaid wages
and one cannot but wonder what might have been the outcome
if the Appellant had had the opportunity to put its case orally
with respect to annual leave entitlements and to cross-exam-
ine the Respondent with respect to that matter.

In summary, there was, in my assessment, a good and valid
reason for an adjournment. Moreover, there was reason to be-
lieve that if the adjournment was not granted the Appellant
would be prejudiced. On the other hand, there was admittedly
little or no prejudice to the Respondent had the adjournment
been granted. In the circumstances, I consider that it can prop-
erly be said that the learned Commissioner’s discretion mis-
carried on this occasion. In so saying, I do not wish to under
state the importance of the Commission disposing of matters
of the kind in question expeditiously, but that cannot be al-
lowed to override the obligation to ensure that each party is
not unduly prejudiced in the presentation of its case against
the other.

The Respondent, by a separate application, sought to have
the appeal dismissed by the Full Bench in exercise of its pow-
ers under section 27(1)(a) of the Act on the grounds that, since
the learned Commissioner made his decision, proceedings as-
sociated with it had been before the President by way of an
application for a stay and before the Industrial Magistrate to
enforce the order, each application of which was unsuccess-
ful. As the President pointed out in the stay proceedings, what
was there said and done was to have no bearing on the out-
come of the appeal. Likewise, the nature of proceedings for
enforcement before Industrial Magistrate are such that they
can have no bearing on the issues raised by the appeal. Equally,
for the reasons outlined the Respondent’s claim that the grounds
of appeal are “frivolous and vexatious”, in my view have no
merit. The suggestion on the part of the Respondent that the
Appellant is seeking to adduce new evidence is likewise base-
less. Essentially the Appellant’s complaint is that it was never
given a proper opportunity to give evidence. It should, how-
ever, be noted that to the extent that the Appellant seeks to put
to the Commission material designed to establish that it had
grounds to dismiss the Respondent, it is misguided. It is an
undisputed fact that the Applicant resigned and his resigna-
tion was accepted in the knowledge of the material which the
Applicant now seeks to tender. In the circumstances any claim
to contractual benefits has to be dealt with on the basis of the
resignation.
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I therefore agree that the appeal should be upheld and, as the
Appellant seeks, the order of the Commission should be sus-
pended and the matter remitted to the learned Commissioner
for further hearing and determination. Insofar as it is neces-
sary to do so, I would dismiss the separate application made
by the Respondent to dismiss the appeal.

COMMISSIONER J F GREGOR: His Honour The Presi-
dent has described in detail the events which give rise to this
appeal. I respectfully adopt his description. In 1993 the Full
Bench of the Commission in the Western Australian Meat In-
dustry Commission v. The Australasian Meat Industry Em-
ployees Union, Industrial Union of Workers Western Australian
Branch, ([1993] 73 WAIG 2655)(Meat Commission case) de-
termined an appeal which had been brought on the basis that
natural justice had been denied because the Commission had
disposed of a matter without an expert witnesses’ opinion be-
ing subjected to cross examination.

In my Reasons for Decision in that matter I examined the
question of the right of a party to cross examine. I came to the
conclusion that

“... leads me to the conclusion that given all of the cir-
cumstances in the matter under appeal, the parties were
both denied access to procedural fairness and therefore
the appeal must succeed. However, I do not accept Mr.
McGuire’s submission that by implication, in all circum-
stances there is a right for cross examination. The au-
thorities confirm that there is a flexible quality of fairness
and it cannot be said in every circumstance that there is a
need to cross examine although it could be said that the
ability to cross examination would be high on the list of
those requirements of natural justice which should be af-
forded to the parties in proceedings before the Commis-
sion.”

I still hold the views I expressed in the Western Meat Com-
mission case. I am of the view that the right to cross examina-
tion is not absolute given the objects of the Industrial Relations
Act 1979, and the duties and the powers of this Commission.
In short my view is that if there has been a refusal to allow
cross examination, there needs to be an examination of the
particular circumstances, to discover whether there has been a
denial of natural justice.

The first matter that immediately comes for consideration
here is whether or not the Commission did refuse to allow a
cross examination. The Appellant who is the respondent at
first instance, knew the matter was to be heard but was absent
from Australia he says through reasons beyond his control.
However, he did know the matter was listed, and he decided
not to have a Director of his company appear. For whatever
reason he made that decision it is a decision for which he car-
ries the responsibility for the outcome.

Next, the Commission at first instance allowed the Appel-
lant in these proceedings to make written submissions. He had
before him all of the information which had been put to the
Commission. It does not appear that at any time during the
events which took place after the day of hearing did the Ap-
pellant ask the Commission whether it would re-open the matter
for him to conduct a cross examination of the applicant in the
matter below. The grounds of appeal in essence complain that
there has been a denial of natural justice in that the application
was heard and determined in the absence of the respondent. In
the proceedings before the Full Bench Mr Dawkins who ap-
peared for the Appellant particularised that complaint to the
denial of the opportunity for cross examination. He also wished
to present what he described as “additional evidence” which
he had been able to collect since the date of the hearing. I
don’t intend to comment on this last as I respectfully agree
with the way His Honour has disposed of that matter in his
Reasons for Decision. However, I understand the Appellants
fundamental complaint to be that [he was] ‘denied the oppor-
tunity on this previous occasion to cross examine people who
were there on that particular day.’

It is my view that much of the responsibility for the position
which the Appellant finds himself must rest with him. For
what ever reason, it appears that he did not seek leave from
the Commission for it to re-open the matter by way of hear-
ing, where he could conduct cross examination. The best gloss
one can put on that from his point of view is that he did not
realise that he had the opportunity to do so at any time the

matter was on foot. Instead, he took the Commission’s letter
of invitation to provide written submissions as a decision final
by the Commission as to how it would deal with the Respond-
ent’s case. The history of this matter leads one to the conclu-
sion the Appellant has arrived late at the realisation that he
should cross-examine the applicant. He now seeks to remedy
this deficiency, a deficiency for which he is the architect, by
asserting that he was denied natural justice by the Commis-
sion at first instance.

If the circumstances of this case are not as they are I would
dismiss the appeal, but for whatever reason the Appellant has
been denied an opportunity to test the applicant’s evidence on
an important matter upon which a finding to the Appellant’s
financial detriment has been made. For that reason and that
reason alone I agree that the appeal ought be allowed. The
order made at first instance should be suspended and the mat-
ter remitted to the Commission to hear and determine the ques-
tion of whether the respondent in this appeal was entitled to
claim annual leave payments, the subject of his claim at first
instance.

THE PRESIDENT: For those reasons, the appeal is upheld,
the order made at first instance suspended and the matter re-
mitted back to the Commission to hear and determine the ques-
tion of whether the respondent was entitled to claim annual
leave payments, the subject of his claim at first instance.

Order accordingly.
Appearances: Mr J Dawkins on behalf of the appellant.
Mr C Young, as agent, on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Grovenor Pty Ltd t/a Harvey World Travel (Sorrento Quay)
(Appellant)

and
M Buckley.

(Respondent)
No. 1128 of 1996.

BEFORE THE FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY.

SENIOR COMMISSIONER G L FIELDING.
COMMISSIONER J F GREGOR.

16 December 1996.
Order.

THIS matter having come on for hearing before the Full Bench
on the 12th day of November 1996, and having heard Mr J
Dawkins on behalf of the appellant and Mr C Young, as agent,
on behalf of the respondent, and the Full Bench having re-
served its decision on the matter, and reasons for decision be-
ing delivered on the 16th day of December 1996 wherein it
was found that the appeal should be upheld, it is this day, the
16th day of December 1996, ordered as follows—

(1) THAT appeal No 1128 of 1996 be and is hereby up-
held.

(2) THAT the decision of the Commission in applica-
tion No 164 of 1996 made on the 30th day of July
1996 be and is hereby suspended and the matter be
and is hereby remitted back to the Commission at
first instance to hear and determine the question of
whether the respondent was entitled to claim annual
leave payments, the subject of his claim at first in-
stance.

(3) THAT the application by the respondent herein pur-
suant to s.27(1)(a) of the Industrial Relations Act
1979 (as amended) be and is hereby dismissed.

By the Full Bench.
(Sgd.) P. J. SHARKEY,

[L.S] President.
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Steven Stanik

(Appellant)

and

Wonwalls Pty Ltd t/a Wonder Walls

(Respondent).

No 1563 of 1996.

BEFORE THE FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY

SENIOR COMMISSIONER G L FIELDING
COMMISSIONER A R BEECH.

20 December 1996.

Reasons for Decision.
THE PRESIDENT: This is an appeal brought under s.49 of
the Industrial Relations Act 1979 (as amended) (hereinafter
referred to as “the Act”) against the decision of the Commis-
sion at first instance, constituted by a single Commissioner.

By that decision, the Commission dismissed an application
by the appellant whereby he alleged that he was unfairly dis-
missed and claimed compensation and contractual benefits. In
the end, he sought orders for compensation and contractual
benefits.

It is against that decision that the appellant now appeals on
the following grounds—

“1. Commissioner RH Gifford erred in fact and in law:
i) in finding that Mr Luck for the Respondent,

did not terminate Mr Stanik’s employment, nor
dismiss him from his employment;

ii) by ruling that the Commission is without au-
thority or jurisdiction to deal with the claim
pursuant to Section 29(b)(i) of the Industrial
Relations Act, 1979, He has ignored well es-
tablished case law from the Industrial Appeal
Court and in doing so, the Commissioner has
ignored the substantial part of the evidence in
relation to the plain of his Reasons for Deci-
sion.

iii) when he determined that the Commission has
no ability to investigate any further aspects of
alleged unfairness or denied contractual ben-
efits.

2. Commissioner RH Gifford erred in fact:
i) by finding that the appellant resigned from his

position with the Respondent on or about 8
March 1996, following an early morning dis-
cussion between Mr Stanik and Mr Luck in
the Respondent’s office. In doing so, the
learned Commissioner has—

a) ignored the evidence given by Mr
Stanik which indicated he had no in-
tention of resigning on that day;

b) ignored evidence which demonstrated
that Mr Stanik had recently entered into
a financial commitment with respect to
a home mortgage, and had no intention
of abandoning or resigning from his
position with the Respondent;

c) Mr Stanik had not initiated any discus-
sion about any alleged shortcomings at
work or immediate medical problems
that would prevent him from carrying
out his normal work duties.

ii) when ruling that the termination was done on
the initiative of Mr Stanik, because of his al-
leged condition of cement dermatitis.

iii) when he ignored the facts given on the origi-
nal Employment Separation Certificate, which
was completed by the employer, which stated
that in the section for reasons for voluntary

termination of employment: “employee can-
not continue in concrete industry because of
allergy ie cement dermatitis”.

iv) when he ruled that Mr Luck for the Respond-
ent was “keen for Mr Stanik because of his
being faced with a second onset of cement der-
matitis, to review whether he should seriously
consider stopping working in the concrete in-
dustry, but change to working in another in-
dustry.” There was no medical evidence given
by Dr DR Bott, a medical practitioner, in re-
spect to long term effect of the cement derma-
titis which would prevent Mr Stanik from
continuing to work in his proper duties with
the Respondent. There was no evidence which
confirmed that the contents of the Employment
Separation certificate, namely the cement der-
matitis, was the actual cause of the discussion
in the Respondent’s office. The learned Com-
missioner erred in fact when he confused the
evidence concerning cement dermatitis being
the reason why Mr Stanik resigned from his
position with the Respondent. There was no
medical evidence given which related to ce-
ment dermatitis actually being caused during
the employee’s employment with the Respond-
ent, nor with it preventing him long term from
carrying out his normal duties.
Mr Luck made no prior investigation or en-
quiries either with medical advice or with the
Appellant, in respect to Mr Stanik’s ability to
continue his employment due to his cement
dermatitis condition, nor did he raise his con-
cerns with the Appellant at that time.

3. The learned Commissioner ignored the medical evi-
dence given by Dr DR Bott, in respect to the differ-
ences between acne and cement dermatitis.

4. The learned Commissioner erred in fact and in law
when he determined in his Reasons for Decision that
based upon the evidence given by Mr Luck, the be-
haviour of the Appellant, as well as his ability to
carry out his work due to his poor work attitude and
medical condition deteriorated due to the fact that—

a) there was no evidence given to the Commis-
sion that Mr Stanik was ever given any warn-
ings orally or in writing by Mr Luck or Mr
Stanik’s supervisor.

b) he ignored the evidence of other witnesses in
respect to the alleged unhappiness of the Ap-
pellant in the workplace.

c) he ignored other evidence given to the Com-
mission, which stated that the workplace was
a happy workplace, with Mr Stanik fitting into
the place quite happily.

d) he indicated that the reason why Mr Stanik
went on workers compensation leave was due
to his unhappiness or due to his inability to
obtain further sick leave.

5. The learned Commissioner erred in fact and in law
when he suggested in his Reasons for Decision that
Mr Stanik had every intention of looking for another
position, and he failed to take into consideration the
evidence in respect to the dismissal over the telephone
by the Respondent’s Mr Luck on or about 6 March
1996.

6. The learned Commissioner erred in law when he
ruled that the conversation was not in relation to the
termination of employment, and ignored established
case law in respect to termination of employment at
the initiative of the employer.

7. Even if Mr Stanik had resigned his position at the
final day of employment, the then Commissioner
erred in fact and in law in finding that the termina-
tion was on the initiative of the employee, in so far
as it was clearly a constructive dismissal. The em-
ployee was clearly under the impression that the
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employer was giving him no option but to resign or
face dismissal.

REASONS WHY IT IS IN THE PUBLIC’S INTEREST
FOR THE APPEAL TO BE HEARD:
1. Immediately prior to his termination, the Appellant

was on workers compensation payments due to a tem-
porary dermatitis complaint. He was still under medi-
cation during his final exit interview.

2. The learned Commissioner has ignored substantial
parts of evidence given by several witnesses.

3. The conclusions by the learned Commissioner go be-
yond the discretion of the Commissioner under the
Act.

RELIEF SOUGHT:
1. The Appellant seeks that the Order of Commissioner

RH Gifford be quashed, and replaced by the follow-
ing substituted order:

a) That Order No. 474/1996 dated 10 October
1996 be quashed;

b) That the Appellant was harshly, unfairly and
oppressively dismissed by the Respondent on
or about 6 March 1996.

c) That the matter be remitted back to Commis-
sioner RH Gifford for determination of com-
pensation in lieu of reinstatement.

d) The Appellant has been denied natural justice
in this Commission.”

BACKGROUND AND EVIDENCE
The appellant was employed by the respondent company,

commencing in June 1994, as a labourer. He was engaged by
Mr Edwin Arthur Gambrell, who was responsible for the re-
spondent’s factory operation. He was involved in the produc-
tion of concrete retaining walls at the respondent’s factory.
His duties mainly involved stripping panels and moulds, con-
crete mixing and forklift driving. He was one of a team of five
employees involved in the factory.

The respondent’s managing director, at all material times,
was Mr Graham Robert Luck.

There was a conflict in the evidence in this matter.
There was evidence on both sides as to Mr Stanik’s history

as an employee.
Mr Steven Stanik gave evidence on his own behalf. Dr

Donald Roland Bott, a medical practitioner, James Arthur
Green and Elaine June Davis gave evidence for the appellant,
at first instance. There was evidence given for the respondent,
at first instance, by Mr Graham Robert Luck, Mr Kevin
Newman, Mr Edwin Arthur Gambrell and the respondent’s
sales operation manager, Mr Norman Barry Thomas.

In mid-February 1996, Mr Stanik contracted cement derma-
titis. (He had initially contracted that disease in February 1995).
On 19 February 1996, he went to his doctor, Dr Bott, who
initially advised him to take a week off work.

Mr Luck said that Mr Stanik attended work on 23 February
1996 and showed him the effects of the dermatitis. Mr Luck
was aware that Mr Stanik had suffered from the disorder pre-
viously in his employment with the respondent. Mr Luck’s
evidence was that he told Mr Stanik, on that day, that, because
there was a recurrence of the disease, it might be appropriate
for him to look for a job in a different industry. Mr Luck’s
evidence was that Mr Stanik said words to the effect of “If
you want me to leave, it will cost the insurance company a lot
of money”. Mr Stanik’s evidence was that he had no recollec-
tion of such a conversation, nor did he recall attending work
on that day.

There was then clearly a telephone conversation between
Mr Luck and Mr Stanik on 6 March 1996. Mr Stanik telephoned
Mr Luck and advised him that he had received a medical clear-
ance from his doctor. He said that he would start work next
day. Mr Luck’s evidence was that he, Mr Luck, said that if the
cement dermatitis troubled Mr Stanik on returning to work,
then he ought to consider getting a job in a different industry.
Mr Stanik’s evidence was, however, that he told Mr Luck that
he was going to attend work next day, and Mr Luck said to

him that he, Mr Luck, hoped that he, Mr Stanik, had been
looking for a job for the last two weeks. Mr Stanik’s evidence
was that he then said “Why?”, and Mr Luck said “Because
I’m going to sack you”. Mr Stanik said that Mr Luck then told
him that he (Mr Luck) would give him another couple of days
work. Mr Stanik denied that Mr Luck told Mr Stanik that he
should consider getting a job in another industry if the cement
dermatitis troubled him when he returned to work. Mr Luck
denied that he had informed Mr Stanik, in that telephone con-
versation, that he would be dismissed.

On 7 March 1996, Mr Stanik returned to work. Mr Stanik
said that, as a result of the conversation, he knew that he would
be dismissed on the Friday. Mr Stanik said that he spoke to Mr
Gambrell who said that he knew nothing about the matter. Mr
Gambrell had no recollection of this conversation.

On Friday, 8 March 1996 Mr Luck invited Mr Stanik to his
office to “resolve” the situation. There was a conflict, in their
evidence, over what was said. Mr Luck said in evidence that
he asked Mr Stanik whether he remembered a conversation
which they had had six months previously about Mr Stanik
being unhappy. He also asked him whether Mr Luck could do
anything about it. According to Mr Luck, Mr Stanik said that
he did not care and Mr Luck could do what he liked. Accord-
ing to Mr Luck, Mr Stanik replied “I don’t care, you can do
what you like, it doesn’t matter because I’ve got another job,
and I can start tomorrow”. Mr Luck said that by that he under-
stood that Mr Stanik had resigned. He then said to Mr Stanik
that this was the best solution and Mr Stanik should leave
straight away, but should come back for his pay.

Mr Stanik said that at 8.30 am when they met Mr Luck was
going to sack him. Mr Luck, according to Mr Stanik, said that
Mr Stanik had been unhappy for six months and Mr Luck had
not been happy with him. Mr Stanik said that Mr Luck then
asked him if he had anything to say, and Mr Stanik gave evi-
dence that he answered by saying “Well, obviously I am not
going to change your mind”, to which Mr Luck replied “No,
you’re not”. Mr Luck then said that he could pick his wages
up at 1.00 pm. Mr Stanik therefore claimed that he had been
dismissed and did not resign. There was evidence from Mr
Thomas which partially corroborated this version by Mr Luck
of the discussion.

However, Mr Thomas also gave evidence that Mr Luck said
to him after Mr Stanik left that Mr Stanik had another job, and
that, by mutual agreement, he left having been given a week’s
pay in lieu of notice. That evidence was, of course, in part,
hearsay. Little weight was attached to this evidence by the
Commission at first instance.

There was evidence from Mr Luck and Mr Gambrell that,
from the middle of 1995, Mr Stanik’s behaviour at work dete-
riorated, and that he provoked arguments and was unco-op-
erative.

After visiting a dermatologist on 4 August 1995, Mr Stanik
took the full day off and was upset when he only received half
a day’s sick pay, Mr Luck said.

In late September 1995, Mr Luck said that he approached
Mr Stanik because the latter was unhappy and asked him if
there was something which he, Mr Luck, could do about it.
Mr Stanik told him that there was no problem. Mr Gambrell
gave evidence that he did not think that Mr Stanik was “too
happy” in his job.

In October and November 1995, Mr Stanik was absent on a
number of occasions, some of which were paid sick leave ab-
sences, and some of which were paid as annual leave. How-
ever, Mr Stanik remained unhappy until his absence on workers
compensation in February 1996. Mr Stanik, however, said that
he never considered himself unhappy. He did say that, in No-
vember 1995, he was annoyed when he was not paid for the
whole of three day absence, on the basis that the full amount
was due to him.

There was also evidence from Mr Kevin Newman, a factory
employee, that, after Mr Stanik left his interview with Mr Luck
on 8 March 1996, Mr Stanik said “I told him he could stick
it”. Mr Stanik, however, said that he had told Mr Newman
that Mr Luck had sacked him.

The Commission at first instance preferred the evidence of
Mr Luck, having regard to the corroborating evidence of Mr
Gambrell.
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There was evidence about a separation certificate (see ex-
hibit C4, page 26 of the appeal book (hereinafter referred to as
“AB”)) which had on it the notation “Employee cannot con-
tinue in concrete industry because of allergy—ie cement der-
matitis”. There was a tick inserted in the box opposite the words
“unsuitability for this type of work”. The Commission at first
instance accepted Mr Luck’s evidence that he did not tick any
of the boxes on the form.

FINDINGS
The Commission at first instance made the following find-

ings—
(1) Mr Luck was keen for Mr Stanik, his being faced

with the onset of cement dermatitis, on the second
occasion, to review whether he wanted to consider
working in another industry where he would not be
in contact with cement.

(2) That such a position was put was not necessarily the
precursor to a termination of employment.

(3) That this was the case of confronting an employee
with the implication of an inherent disability from
working in a particular industry, but leaving the op-
tion of any action to the employee.

(4) That it was raised on more than one occasion be-
cause there was no response one way or the other
from Mr Stanik.

(5) That at the meeting on 8 March 1996, Mr Luck was
actually seeking to confront the wider question of
Mr Stanik’s unhappiness with the job, to try to clear
up an issue “that had been outstanding for a long
period of time”, “not in the context of presenting Mr
Stanik with no option”.

(6) That it was reasonable for Mr Luck to treat that re-
sponse as constituting an act of resignation by Mr
Stanik from his position at the company.

(7) That none of the boxes on the separation form were
ticked by Mr Luck.

(8) That Mr Luck did not terminate Mr Stanik’s employ-
ment or dismiss him from that employment.

(9) That the claim by Mr Stanik for workers compensa-
tion payments arose from the Workers Compensa-
tion and Rehabilitation Act 1981, that the
Commission was unable to enforce that Act, and the
claim must therefore be refused.

ISSUES AND CONCLUSIONS
The decision at first instance depended on the Commission’s

preference of the evidence of the respondent’s witnesses’ evi-
dence over that of the applicant. This preference was made,
the Commission at first instance having had the advantage of
seeing and hearing the witnesses. There was almost a direct
conflict between much of the evidence of the applicant and
that of Mr Luck and Mr Gambrell.

The law is clear. A finding of fact by a trial judge, based on
the credibility of a witness, is not to be set aside because an
appellate court thinks that the probabilities of the case are
against, even strongly against, that finding. If the finding de-
pends to any substantial degree on the credibility of the wit-
ness, the finding must stand, unless it can be shown that the
judge has failed to use or has palpably misused his advantage,
or has acted on evidence which was inconsistent with facts
incontrovertibly established by the evidence or which was glar-
ingly improbable (see Devries and Another v Australian Na-
tional Railways Commission and Another [1992-1993] 177
CLR 472 at 479 (HC) per Brennan, Gaudron and McHugh
JJ).

The most significant findings were that Mr Luck had not
dismissed Mr Stanik, and that Mr Stanik had resigned. Once
those findings were made, the Commission had no jurisdic-
tion since there was no dismissal. The Commission at first
instance found this, accepting Mr Luck’s version of what oc-
curred, partly corroborated by Mr Thomas’ evidence. Although
there was not a specific reference to Mr Newman’s evidence,
it is implicit that that evidence was accepted, and it should not
be overturned unless the advantage enjoyed by the Commis-
sion at first instance was misused (see Abalos v Australian
Postal Commission [1990] 171 CLR 167 (HC)).

The essence of the conversation of 8 March 1996 was that
Mr Stanik’s answer to Mr Luck’s question about what action
Mr Stanik would take about his unhappiness in the job, that
Mr Luck could do what he liked, and, further, that Mr Stanik
had another job which he could start the following day, did
amount to a resignation. That was a finding open to the Com-
mission. It was all the more so because Mr Newman said that
immediately after the interview Mr Stanik said to him “I told
him to stick it”. If that evidence were accepted, together with
the evidence of Mr Luck, that Mr Luck paid Mr Stanik out
and signed a separation certificate, then there was certainly a
resignation.

Nothing was submitted to the Full Bench to the effect that
the Full Bench should find that the Commission had erred in
any way referred to in Devries and Another v Australian Na-
tional Railways Commission and Another (op cit) (HC)).

Ground 2(ii) contains complaints that the Commission at
first instance had not made certain findings in accordance with
the evidence of Mr Stanik. I make the following observations.
First, once the Commission had accepted the evidence of Mr
Luck and other witnesses, he did not accept Mr Stanik’s evi-
dence. Second, ground 2(ii) has no merit because the Com-
mission did not make a finding that termination was effected
on the initiative of Mr Stanik because of his alleged condition
of cement dermatitis (see pages 12-14 (AB)).

Ground 2(iii) contains a complaint that the Commission at
first instance ignored the facts, given that the original Em-
ployment Separation Certificate completed by the employer
stated in the section “Give reason for voluntary termination of
employment or for unsatisfactory work performance” “Em-
ployee cannot continue in concrete industry because of al-
lergy—ie cement dermatitis”.

In evidence, Mr Luck explained that he inserted that state-
ment because it might assist Mr Stanik to get benefits. Mr
Luck’s evidence was accepted. In any event, that statement is
not necessarily significant evidence, having regard to all the
other evidence that Mr Stanik did resign.

I make a similar comment in relation to ground 2(iv) as to
ground 2(iii).

The fact was, insofar as it was relevant, that it was found
that Mr Luck was keen because of a second outset of cement
dermatitis, that Mr Stanik review whether he should consider
working in another industry than the concrete industry. That
ground is not made out.

As to ground 3, the evidence of Dr Bott as to the differences
between acne and cement dermatitis were simply not relevant
to determining whether there was a resignation or a dismissal.
That ground is not made out.

As to ground 4, once the Commission at first instance ac-
cepted the evidence of Mr Luck and the other witnesses such
as Mr Gambrell, and rejected the evidence of Mr Stanik, these
matters were irrelevant in finding that his attitude to his work
worsened. There was clear evidence from Mr Luck and Mr
Gambrell to this effect. There was ample evidence on which
to so find. There was also evidence of discussions about his
attitude. That ground is not made out.

As to ground 5, I would merely observe that the Commis-
sion did not to take into account the evidence of Mr Stanik
alleging the dismissal over the telephone by Mr Luck on or
about 6 March 1996 because the Commission did not accept
Mr Stanik’s evidence.

Ground 6 is not made out for the same reasons.
Ground 7 is not made out because the Commission at first

instance, accepting the evidence of Mr Luck, found that there
was a resignation and not a dismissal. There was no evidence
that the employee was under the impression that the employer
was giving him no option but to resign or face dismissal.

I have considered the evidence and the submissions care-
fully. The substantial evidence is as outlined above. There were
findings of fact made by the Commission at first instance based
on the credibility of witnesses. The probabilities of the case,
once the evidence of one set of witnesses were preferred, were
not against the probabilities of the case. The findings, and the
ultimate decision, depended to a substantial degree on the cred-
ibility of the witnesses. It was not shown that the Commission
at first instance failed to use or had palpably misused its ad-
vantage or had acted on evidence which was inconsistent with
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facts uncontrovertibly established by the evidence. It was not
shown that the Commission had acted on evidence which was
glaringly improbable.

I would also observe that, as I understood Mr Crossley’s
submissions, he was not submitting that the Commission had
misused the advantage which it enjoyed at first instance. Fur-
ther, as I understood his submissions, he conceded that the
appellant was not entitled to orders for workers compensation
payments in his application under this Act. To so concede was
manifestly right.

For those reasons, no ground of appeal was made out. I would
dismiss the appeal.

SENIOR COMMISSIONER G L FIELDING:  The Appel-
lant instituted proceedings before the Commission seeking
relief for what he alleged to be an unfair dismissal from his
employment with the Respondent. As so often happens with
matters of this nature there was a significant conflict in the
evidence adduced by and on behalf of the Appellant and that
adduced by and on behalf of the Respondent.

In brief, the Appellant testified that shortly before his em-
ployment was terminated he was told by the Respondent’s
managing director, Mr Luck, that he was to be sacked which
he said in fact occurred a few days later. Mr Luck, on the other
hand, testified that he had spoken to the Appellant shortly be-
fore the termination of his employment because the Appellant
appeared unhappy in his employment. It was common ground
that the Appellant had been rendered unfit for work at least
temporarily, because he was suffering from cement dermati-
tis. Mr Luck testified that immediately before the Appellant’s
employment terminated he spoke to the Appellant and asked
what he could do about making the Appellant’s lot happier.
Mr Luck says the Appellant responded by saying that it did
not matter because he had obtained another job which he could
start tomorrow. Mr Luck replied by saying that he thought
that this was the best solution for both of them and he would
prefer if the Appellant left straight away as indeed occurred.

The Appellant called evidence, including evidence from a
medical practitioner treating him for his dermatitis, regarding
the cause of his dermatitis and the prognosis for a permanent
recovery. The Respondent adduced evidence to verify its claim
that the Appellant appeared to be increasingly unhappy in his
work and to support Mr Luck’s interpretation of the meeting
between he and the Appellant at the time of the termination of
the Appellant’s employment.

The Commission in the end preferred the evidence of Mr
Luck where it conflicted with the Appellant. In the circum-
stances and not surprisingly, the Commission found that the
Appellant had not been dismissed from his employment. From
that it necessarily followed that the allegation of unfair dis-
missal was not made out and thus the claim was dismissed. In
deciding whose evidence to prefer the Commission noted that
the Respondent’s sales operations manager, Mr Thomas, had
heard excerpts of the final meeting between the Appellant and
Mr Luck and, amongst other things confirmed that Mr Luck
had said to the Appellant that he appeared not to be happy and
asked if there was anything he could do to help. Moreover, he
testified that immediately following the meeting Mr Luck came
to him and indicated that the Appellant had another job and
that the Appellant’s employment had ended by mutual agree-
ment. Although reluctant to place much weight on what Mr
Thomas said, because he had only heard a portion of the dis-
cussion between the Appellant and Mr Luck, the Commission
nonetheless thought the statement by Mr Luck to Mr Thomas
soon after the meeting in question was significant.

The Appellant now contends that the Commission erred in
finding that he was not dismissed from his employment with
the Respondent. In the grounds of appeal the Appellant asserts
that the Commission ignored parts of his evidence, most nota-
bly the fact that the Appellant testified that he had no intention
of resigning. He also asserted that the Commission ignored
the medical evidence which was to the effect that the Appel-
lant might not continue to suffer from dermatitis even if he
continued to work in the same environment and also ignored
the contents of the separation certificate which indicated that
the Appellant could not continue in the concrete industry be-
cause of cement dermatitis. Alternatively, the Appellant con-
tends that if indeed he did resign he did so under duress so that

for all intents and purposes his resignation should be seen as a
dismissal.

Stripped of the unnecessary verbiage, all of the grounds of
appeal essentially challenge the Commission’s decision to ac-
cept the evidence of Mr Luck in preference to that of the Ap-
pellant. Put simply, the learned Commissioner concluded that
Mr Luck was a more credible witness than was the Appellant.
That decision was made with the benefit of having heard and
seen all of the witnesses, a benefit which the Full Bench does
not have. The Full Bench in common with other appellate tri-
bunals has consistently refused to interfere with findings of
fact, based on an assessment of the credibility of witnesses,
made by the Commission at first instance before whom the
witnesses appear. Only if it can be established that the Com-
mission has misdirected itself, or that any advantage enjoyed
by reason of having seen and heard the witnesses could not be
sufficient to explain or justify the findings under challenge
will it interfere. (see: Devries v Australian National Railways
Commission & Anor (1993) 177 CLR 472 and see also; The
Federated, Brick Tile and Pottery Industrial Union of Aus-
tralia, WA Branch v Bristile Clay Tiles ( 1996) 76 WAIG 4420.)
Indeed, the difficulties associated with allowing appeals based
on the weight attached to evidence have frequently been re-
ferred to by the Full Bench and are now almost legend. (see
Australian Workers’ Union, WA Branch, Industrial Union of
Workers v Hamersley Iron Pty Ltd (1986) 66 WAIG 322, Cain
v Shuttleton (1996) 76 WAIG 4458; Gromark Packaging Pty
Ltd v The Federated Miscellaneous, Workers’ Union of Aus-
tralia, WA Branch, (1992) 72 WAIG 215.)

Nothing was said by the Appellant’s agent during the course
of the appeal and nothing is contained in the Appeal Book
which in any way leads me to conclude that the Full Bench
should interfere with the learned Commissioner’s findings of
fact on this occasion. The Appellant’s agent referred at length
to passages of the evidence adduced by and on behalf of the
Appellant which show or tend to show that he was dismissed.
With great respect to the Appellant’s agent those submissions
are of no assistance unless and until it is shown why it is that
that evidence should have been be preferred to the contrary
evidence accepted by the learned Commissioner. The Appel-
lant’s agent complained that the learned Commissioner ignored
the evidence in question adduced by or on behalf of the Ap-
pellant apparently because it was not referred to in the learned
Commissioner’s reasons for decision. The fact that evidence
is not referred to in the reasons does not mean that it was ig-
nored. Having regard to the fact that the learned Commissioner
considered the evidence adduced by and on behalf of the Re-
spondent to be the most credible there is little point to be gained
by referring in any detail to evidence to the contrary. In any
event, it is well established that the obligation to give reasons
for decision does not require that every element of the facts
should be sifted, analysed and mentioned as the agent for the
Appellant appears to suggest. ( see: Pitcher v Langford (1991)
23 NSWLR 142); and see too: Federated Miscellaneous Work-
ers’ Union of Australia, WA Branch v Federated Clerks Union
of Australia Industrial Union of Workers, WA Branch and oth-
ers ( 1985) 65 WAIG 2033,2034, The Federated Brick, Tile
and Pottery Industrial Union of Australia, WA Branch v Bristile
Clay Tiles ( 1996) 76 WAIG 4420.) Furthermore it should be
remembered that the Industrial Relations Commission is es-
sentially a lay tribunal and parties ought not expect that rea-
sons for decision produced by members of the Commission
will be written as if the Commission was a traditional court of
law. ( see: Hunter v Beagle Bay Community Inc ( 1994) 74
WAIG 1717.)

In my view, the learned Commissioner wrote enough in his
published reasons for decision to make it plain that he did not
find the evidence adduced by the Appellant as credible as that
of the Respondent’s managing director, Mr Luck. In those cir-
cumstances it is not in the slightest surprising that he did not
refer to the evidence of the Appellant in any detail. Likewise
the fact that the learned Commissioner did not refer to the
medical evidence adduced on behalf of the Appellant is of
little significance. If, as the learned Commissioner found, the
Appellant resigned, the prognosis for a permanent recovery
from his dermatitis became irrelevant if it ever was relevant.

The agent for the Appellant made much of the fact that the
separation certificate given to the Appellant by the Respond-
ent referred to him being unable to “continue in concrete
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industry because of allergy-i.e.cement dermatitis” as being the
reason for the termination of his employment. Mr Luck ex-
plained why he used that terminology which, in short, was
designed to protect the Appellant. Clearly the learned Com-
missioner accepted that explanation. That explanation is con-
sistent with memorandum given to the Appellant at or about
the time his employment terminated outlining the details and
the money paid to him at that time. The memorandum indi-
cated that he was given one weeks pay “ex gratia ”not as pay-
ment in lieu of notice which might have been expected had the
Appellant resigned. Furthermore, it is to be noted that the ref-
erence to the Appellant’s medical condition is contained in
that part of the certificate which, inter alia, deals with volun-
tary termination. Moreover, Mr Luck testified that the separa-
tion certificate tendered in evidence was not identical with
that prepared by him on behalf of the Respondent to the extent
that it referred to the Appellant being terminated due to un-
suitability for the work in question. He testified that he left
blank the box indicating the reason why the employment was
terminated asserting the form tendered in evidence had the
box ticked showing the reason to be unsuitability for the work.
He asserted that the box giving that answer had been com-
pleted by someone else after the form was handed over. The
learned Commissioner clearly accepted that to be the case be-
cause he expressly found that Mr Luck “ticked none of the
boxes on the form.”

Having accepted the evidence of Mr Luck it was virtually
inevitable that the learned Commissioner would find, as he
did, that the Appellant was not dismissed from his employ-
ment. The evidence of Mr Luck unequivocally indicated that
the Appellant resigned. Furthermore,the circumstances sur-
rounding the resignation as outlined by Mr Luck are not such
as to admit of any allegation that the Appellant resigned under
duress. On the contrary, the evidence of Mr Luck is that he
was concerned to find ways and means to help the Appellant
but the Appellant instead preferred to resign saying he had
alternative employment. Thus it was not open to find that there
was a constructive dismissal. Moreover, as Mr Luck suggested
in his submissions to the Full Bench, it ill behoves the Appel-
lant to assert now that he was constructively dismissed when
in making submission to the learned Commissioner the Ap-
pellant’s agent expressly stated that it was not a case of con-
structive dismissal but rather one of summary dismissal.

In my view none of the grounds of appeal are made out and
I would therefore dismiss the appeal.

COMMISSIONER A R BEECH: I agree that the appeal
should be dismissed and have nothing to add.

THE PRESIDENT: For those reasons, the appeal is dis-
missed.

Order accordingly
Appearances:Mr T C Crossley, as agent, on behalf of the

appellant.
Mr G R Luck on behalf of the respondent.
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Order.
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Reasons for Decision.

THE PRESIDENT: This is an appeal against the decision of
the Government School Teachers Tribunal (hereinafter referred
to as “the Tribunal”).

By its decision, made on 23 May 1996, the Tribunal
dismissed an application by the appellant organisation of
employees, whereby it sought the orders, directions,
interpretation and declarations referred to in the reasons for
decision of the Tribunal (see page 13 of the appeal book)
(hereinafter referred to as “AB”)). Most significant were the
orders sought for the permanent stay of an inquiry commenced
under s.7C of the Education Act 1928 (as amended) (hereinafter
referred to as “the Education Act”).

It is against that decision that the appellant appeals on the
following grounds—

“The Government School Teachers’ Tribunal erred in law in
finding:

1. Regulation 135 of the Education Act did not apply
to inquiries instituted pursuant to s.7C of the Educa-
tion Act 1928 in that:

(a) It was common ground that at no stage of the
inquiry by Ms N Reeves between 1 Septem-
ber 1994 and on or about 13 December 1994
or in the investigation by Mr D Maisey be-
tween 13 December 1994 and 13 February
1995 that the procedure in Regulation 135 had
been complied with (specifically,

(i) that the Chief Executive Officer did not
cause a copy of the complaint made
against the teacher by parents or pu-
pils or by some other person to be re-
ferred to the teacher for his remarks;

(ii) after receipt of the teacher’s remarks,
the Chief Executive Officer shall, if he
considers the complaint worthy of in-
vestigation, inform the complainant
that an investigation of the complaint
will be made upon receipt by the Chief
Executive Officer of the complaint in
writing on a departmental form and
singed (sic) by the complainant before
a Justice of the Peace and that upon the
application of the complainant, the
appropriate departmental form should
be supplied to him;
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(iii) if the complaint so signed differs in sub-
stance from the original complaint re-
ferred to in paragraph (i), no further
action shall be taken by the Chief Ex-
ecutive Officer and the complainant
should be informed accordingly; but if
the complaint so signed does not differ
in substance from the original com-
plaint, the Chief Executive Officer may
cause an inquiry to be held, and notice
of that inquiry shall be given to the
teacher against whom the complaint
was made, and to the complainant, at
least a week before the date fixed for
the inquiry;

(iv) if it appears that (sic) the Chief Execu-
tive Officer that the complaint is of a
nature which would admit of a settle-
ment between the parties, without a
formal inquiry, every assistance shall
be given to the parties to reach a settle-
ment; and

(v) at an inquiry referred to in this Regula-
tion, the Officer holding or presiding
over, the inquiry may permit a mem-
ber of the Parents’ and Citizens Asso-
ciation or one other person, who is not
a legal practitioner, to be present;

(vi) the teacher against whom the complaint
was made may, if he so desires, have a
friend or an adviser present, and the
complainant may, if he so desires, have
a friend or an adviser present; but the
friend or adviser shall not be a legal
practitioner or a person employed by a
legal practitioner.)

2. A determination that compliance with the require-
ments of regulation 135 was and is mandatory, must
necessarily result in a determination that the enquiry
into allegations of misconduct by Mr Phillip Bur-
rows has not been conducted in accordance with
statutory authority and is thus null and void.

Orders
The Applicant seeks:

(a) a declaration that no action now taken by the author-
ised person in order to comply with the provisions
of Regulation 135 could render lawful that which is
unlawful; and

(b) the Applicant further seeks a declaration that a new
appointment by the Chief Executive Officer under
s.7C of the Education Act 1928 would not be capa-
ble in fact or in law of meeting the requirements of
regulation 135 by reason, inter alia, of the passage
of time.”

BACKGROUND
The background to this matter is set out in detail in the

chronology tendered on behalf of the appellant.
Briefly, however, what occurred was this. Following

allegations made to the police, anonymously, in 1993, Mr Philip
Murray Burrows, a teacher employed by the respondent, was
arrested and charged on three counts of indecent dealing. The
charges were dismissed in the Court of Petty Sessions at Perth
in 1994. However, the Principal of the school at which Mr
Burrows taught reported to the District Superintendent with
details of complaints resulting from interviews with children
by a psychologist and a social worker.

Notice of the institution of a s.7C inquiry was given to Mr
Burrows by letter dated 29 August 1994 written by the then
Chief Executive Officer of the Ministry of Education. The
authorised person, Ms Reeves, conducting the inquiry, was
replaced after Mr Burrows’ solicitors requested that she
disqualify herself on or about 13 December 1994. The new
authorised person, Mr Maisey, embarked upon the s.7C inquiry.

The application to which I have referred was dismissed for a
number of reasons. The reasons relevant to this appeal (see
pages 21-23 (AB)) can be summarised as follows.

It was not correct that an inquiry conducted under s.7C of
the Education Act may only be embarked upon after the
procedures contained in regulation 135 of the Education Act
Regulations 1960 (as amended) (hereinafter referred to as “the
Education Act Regulations”) have been followed.

The Tribunal relied upon a decision of the Tribunal itself in
1987 in SSTU v Honourable Minister for Education 67 WAIG
1028.

The Tribunal concluded that s.7C of the Education Act and
regulation 135 of the Education Act Regulations were separate
and distinct, and that either might be used by the Chief
Executive.

S.7C of the Education Act reads as follows—
“(1) ...
 (2) For the purposes of this section a teacher shall be

guilty of misconduct if—
(a) he disobeys or disregards a lawful order ap-

plicable to him as a person on the teaching
staff of the department;

(b) he fails to comply with or contravenes any of
the provisions of this Act or the regulations;

(c) he is absent from school without leave;
(d) he wilfully makes a false entry in a return or

register;
or

(e) he engages in disgraceful or improper conduct
in his official capacity or otherwise by reason
of which he ceases to be a fit and proper per-
son to hold office as a teacher.

 (3) Where it appears to the chief executive officer that a
teacher may be guilty of misconduct the chief ex-
ecutive officer shall cause an inquiry to be held by
an authorized person.

(4) It is not necessary for an inquiry under subsection
(3) to be formal but the teacher shall be informed of
the nature of the alleged misconduct and be given an
opportunity of furnishing an explanation in relation
thereto.

 (5) ...
 (6) ...
 (7) ...
(8) ...
 (9) Where—

(a) after an inquiry has been held under subsec-
tion (3) the chief executive officer is not satis-
fied that the teacher has been guilty of
misconduct; or

(b) upon the hearing by a court of the charge
against a teacher referred to in subsection
(5)(b) who has been suspended from duty un-
der that subsection the teacher does not plead
guilty to, and is not found guilty of, the of-
fence with which he was charged or of another
offence that appears to the chief executive of-
ficer to be such as to constitute misconduct by
the teacher, or the charge against such a teacher
is not proceeded with,

the chief executive officer shall, if he has not already
done so, remove the suspension.

(10) ...
(11) ...
(12) Where as a result of an inquiry under this section the

chief executive officer determines that a teacher is
guilty of misconduct he may—

(a) by order in writing impose one or more of the
following punishments on the teacher,
namely—

(i) a reprimand;
(ii) a fine not exceeding $200;

(iii) transfer the teacher at the teacher’s own
expense;

(iv) reduce the teacher’s salary grade;
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(v) reduce the teacher from one position
to another carrying a lower salary or
remuneration; or

(vi) subject to subsection (15), suspension
for any period up to 12 months; or

(b) make a report and recommendation to the
Minister that the teacher be dismissed.

(13) Upon considering the report and recommendation of
the chief executive officer made pursuant to subsec-
tion (12)(b) and the explanation (if any) given by the
teacher pursuant to subsection (4) the Minister may
order in writing that the teacher be dismissed and
the order has effect accordingly.

(14) A fine imposed pursuant to this section may be re-
covered—

(a) notwithstanding the provisions of any other
Act, by deduction from the salary of the
teacher; or

(b) as a debt to the Minister in any court of com-
petent jurisdiction.

(15) ...”
Regulation 135 of the Education Act Regulations reads as

follows—
“(1) (a) Where a complaint is made against a teacher

by a parent of a pupil or by some other person,
the chief executive officer shall cause a copy
of the complaint as so made to be referred to
the teacher for his remarks.

(b) After receipt of the teacher’s remarks, the chief
executive officer shall, if he consider the com-
plaint worthy of investigation, inform the com-
plainant that an investigation of the complaint
will be made upon receipt by the chief execu-
tive officer of the complaint in writing on a
departmental form and signed by the complain-
ant before a Justice of the Peace and that upon
the application of the complainant the appro-
priate departmental form shall be supplied to
him.

(c) If the complaint so signed differs in substance
from the original complaint referred to in para-
graph (a) no further action shall be taken by
the chief executive officer and the complain-
ant shall be informed accordingly; but if the
complaint so signed does not differ in sub-
stance from the original complaint, the chief
executive officer may cause an inquiry to be
held, and notice of that inquiry shall be given
to the teacher against whom the complaint was
made, and to the complainant, at least a week
before the date fixed for the inquiry.

(2) If it appears to the chief executive officer that the
complaint is of a nature which would admit of a set-
tlement between the parties, without a formal inquiry,
every assistance shall be given to the parties to reach
a settlement.

(3) (a) At an inquiry referred to in this regulation, the
officer holding, or presiding over, the inquiry
may permit a member of the Parents and Citi-
zens’ Association or one other person, who is
not a legal practitioner, to be present.

(b) The teacher against whom the complaint was
made may, if he so desires, have a friend or an
adviser present, and the complainant may, if
he so desires, have a friend or an adviser
present; but the friend or adviser shall not be a
legal practitioner or a person employed be a
legal practitioner.

(c) Except as provided in paragraphs (a) and (b),
no person, other than those whose attendance
is necessary, shall be present at an inquiry.”

The case for the appellant was that, before 1981, when s.7C
was inserted in the Education Act, regulation 134 of the
Education Act Regulations, which was in the same terms as
s.7C, ran together with regulation 135 in the Education Act
Regulations. Regulation 134 dealt with complaints made

against a teacher by a superior departmental officer. Regulation
135 dealt with and deals with complaints from outside sources
such as “a parent, pupil or some other person”. Regulation
135 provided and provides no penalty. S.7C does. Regulation
134 did.

As submitted by Mr Hooker (of Counsel), it is unnecessary
to consider the history of the legislation and Education Act
Regulations. One has only to interpret them giving their
ordinary and natural meaning to the words in terms of the
Education Act and Education Act Regulations as a whole. To
do so creates no absurdity, no ambiguity, or no repugnance or
inconsistency (see Broken Hill South Ltd (Public Officer) v
Commissioner of Taxation (NSW) [1936-1937] 56 CLR 337
at 371 (HC) per Dixon J).

S.7C(3) of the Education Act provides that where it appears
to the Chief Executive Officer that a teacher may be guilty of
misconduct (as to what misconduct is see s.7C(2)), then the
Chief Executive Officer shall cause an inquiry to be held by
an authorised person. The word “shall” is used here
imperatively (see s.56(2) of the Interpretation Act 1984 (as
amended)).

Therefore, where it appears to the Chief Executive Officer
that a teacher may be guilty of misconduct, it is his/her duty to
cause an inquiry to be held under and in accordance with s.7C
of the Education Act. There are consequences which can flow
from such an inquiry, including dismissal (see s.7C(12) and
(13)).

There were rights of appeal then in relation to that process,
the Government School Teachers Tribunal then still being in
existence.

Regulation 135 is one of the Education Act Regulations made
under s.28 of the Education Act. By its plain words it enables
a complaint against a teacher, whether of misconduct or not,
to be referred to the teacher and for investigation, for settlement
of the matter to be facilitated, but only where this can be done
without a formal inquiry. There is no prescription for the
consequences of an inquiry. Obviously, the regulation provides
a mechanism to attempt to resolve complaints against teachers.
It does not provide a mechanism to deal with misconduct. By
its terms, it does not provide any alternative to the procedure
prescribed by s.7C of the Education Act. By its terms, the
regulation does not, in any way, derogate from the mandatory
duty cast upon the Chief Executive Officer in cases of
misconduct to comply with the requirements of s.7C.

Indeed, nothing was said to persuade me that the regulation
could detract from the statutory duty created by s.7C. I cannot
see how a regulation, in these circumstances, can. In any event,
regulations 134 and 135 of the Education Act Regulations
themselves were different provisions dealing with different
matters, just as s.7C and regulation 135 are.

Under s.7C there need be no complaint. It is required only
that it appear to the Chief Executive Officer that there is
misconduct to bring into existence the necessity for him/her to
cause an inquiry to commence.

There is no requirement at all that regulation 135 must be
complied with before the Chief Executive Officer carries out
his mandatory duties under s.7C(3). Indeed, the contrary is
the case.

There was an application to extend time within which to file
and serve the appeal books herein and to apply to extend time
to do so. There was no evidence of injustice being likely to be
occasioned to the respondent were this application granted,
the respondent having had adequate warning of the contents
of the appeal book. There was the prospect of detriment to the
appellant if the application were not granted. Further, there
was plainly a question of some substance to be heard and
determined on appeal. The application was therefore granted.

For those reasons, I would dismiss the appeal, no error having
been established on the part of the Tribunal.

COMMISSIONER J F GREGOR: I agree with the reasons
for decision of His Honour the President and the order proposed
and have nothing further to add.

COMMISSIONER C B PARKS: I agree with the reasons
for decision of His Honour the President and the order proposed
and have nothing further to add.

THE PRESIDENT: For those reasons, the appeal is
dismissed.
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Order accordingly.
Appearances: Mr A Hodge (of Counsel), by leave, and with

him Ms H E Prince (of Counsel), by leave, on behalf of the
appellant.

Mr R Hooker (of Counsel), by leave, and with him Mr G C
Edwards on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
State School Teachers Union of WA (Inc)

(Appellant)
and

The Minister for Education.
(Respondent)

No 830 of 1996.
BEFORE THE FULL BENCH

HIS HONOUR THE PRESIDENT P J SHARKEY.
COMMISSIONER J F GREGOR.
COMMISSIONER C B PARKS.

22 January 1997.
Order.

THIS matter having come on for hearing before the Full Bench
on the 18th day of December 1996, and having heard Mr A
Hodge (of Counsel), by leave, and with him Ms H E Prince
(of Counsel), by leave, on behalf of the appellant and Mr R
Hooker (of Counsel), by leave, and with him Mr G C Edwards
on behalf of the respondent, and the Full Bench having reserved
its decision on the matter, and reasons for decision being
delivered on the 22nd day of January 1997 wherein it was
found that the appeal should be dismissed, it is this day, the
22nd day of January 1997, ordered that appeal No 830 of 1996
be and is hereby dismissed.

By the Full Bench.
(Sgd.) P. J. SHARKEY,

[L.S] President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
State School Teachers Union of WA (Inc)

(Appellant)
and

The Minister for Education.
(Respondent)

No 830 of 1996.
BEFORE THE FULL BENCH

HIS HONOUR THE PRESIDENT P J SHARKEY.
COMMISSIONER J F GREGOR.
COMMISSIONER C B PARKS.

22 January 1997.
Order.

THIS matter having come on for hearing before the Full Bench
on the 18th day of December 1996, and having heard Mr A
Hodge (of Counsel), by leave, and with him Ms H E Prince
(of Counsel), by leave, on behalf of the appellant and Mr R
Hooker (of Counsel), by leave, and with him Mr G C Edwards
on behalf of the respondent, it is this day, the 22nd day of
January 1997, ordered as follows—

(1) THAT time be and is hereby extended to and includ-
ing the 14th day of October 1996 for the appellant
herein to file an application to lodge an application
to extend time for lodging appeal books.

(2) THAT time be and is hereby extended to the appel-
lant herein to lodge and serve appeal books until and
including the 14th day of October 1996.

By the Full Bench.
(Sgd.) P. J. SHARKEY,

[L.S] President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Vanguard Video Group Pty Ltd t/a Videolink Mirrabooka

(Appellant)

and

Timothy Atkins.

(Respondent)

No. 1265 of 1996.

BEFORE THE FULL BENCH
HIS HONOUR THE PRESIDENT P.J. SHARKEY.

SENIOR COMMISSIONER G.L. FIELDING.
COMMISSIONER J.F. GREGOR.

4 February 1997.

Reasons for Decision.
THE PRESIDENT: This is an appeal under s.49 of the Indus-
trial Relations Act 1979 (as amended) (hereinafter referred to
as “the Act”) against the decision of the Commission, consti-
tuted by a single Commissioner.

The appellant appeals against the decision of the Commis-
sion at first instance ordering that it pay to the respondent the
sum of $2760.00 by way of compensation for unfair dismissal.

The respondent had been employed by the appellant which
had terminated his employment on 29 March 1996, paying
him “one weeks average pay” in lieu of notice (see page 17 of
the appeal book (hereinafter referred to as “AB”)).

The appellant appeals against that decision on the basis that
the Commission erred in calculating the compensation ordered
to be paid to the respondent (the applicant at first instance).
The errors alleged (and I paraphrase) are that the respondent
was paid one week’s full wages in lieu of notice by the appel-
lant upon the termination of his employment, and therefore
did not have one week when he was unpaid. It was also al-
leged on behalf of the appellant that the Commission had erred
in its method of calculating the amount of compensation.

There was no appeal against the finding of the Commission
at first instance that the respondent was unfairly dismissed
which, although not expressly made, was clearly made. There
was no appeal against the decision to award compensation.
The applicant, at first instance, did not seek reinstatement, but
sought an amount of compensation based on what he said was
the five months unexpired period of his contract of employ-
ment.

The Commission at first instance issued its reasons for deci-
sion on 15 August 1996.

A minute of proposed order issued on 21 August 1996. That
minute, in its relevant parts, reads as follows—

“1. THAT monies representing an amount calculated on
the basis of the difference between the rate the Ap-
plicant received when he was employed by the Re-
spondent and that which he receives from present
employment which commenced one week after the
termination of his employment with the Respond-
ent, be paid to the Applicant within 21 days of the
date of this Order; and

 2. IN accordance with (1) above the amount of com-
pensation shall be $2,856.00 being $456.00 for one
week and the balance ascertained by reference to the
difference between his wage with the Respondent
and that which could be reasonably expected from
his present employment.”
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There is no record of what occurred at the speaking to the
minutes which ensued. However, it was common ground be-
tween the parties on this appeal that the Commission at first
instance, on the speaking to the minutes, had heard evidence
from the bar table.

Following the speaking to the minutes, the Commission at
first instance issued an order on 28 August 1996 which, for-
mal parts omitted, reads as follows—

“1. THAT monies representing an amount calculated on
the basis of the difference between the rate the Ap-
plicant received when he was employed by the Re-
spondent and that which he receives from present
employment which commenced one week after the
termination of his employment with the Respond-
ent, be paid to the Applicant within 21 days of the
date of this Order; and

 2. IN accordance with (1) above the amount of com-
pensation shall be $2,760.00 being $366.00 (net
wage) for one week and the balance ascertained by
reference to the difference between his wage with
the Respondent and that which could be reasonably
expected from his present employment.”

No reasons issued to explain the differences between the
amount of the order referred to in the minutes of proposed
order and the amount of the order in the order itself.

The only oral evidence given upon the hearing and determi-
nation of the application was that of the respondent, who gave
evidence on his own behalf, and that of Mr William Hill, a
director of the appellant, who gave evidence for the appellant.

The only evidence before the Commission at first instance
relevant to the subject matter of this appeal was, summarised,
as follows.

The evidence was given by the respondent and it was that
his gross wage whilst employed by the appellant was $456.00
per week (see pages 8-9 of the transcript at first instance (here-
inafter referred to as “TFI”)).

His evidence, further, was that in his new employment, into
which he entered approximately one week after he left the
employment of the appellant, his wage was quite a bit lower.
His gross wage at the time of the hearing of his application
was $336.00 “take home”, which he said was for roughly 34
hours with no penalties, no overtime or no public holidays.
This, however, varied depending on what shift he worked (see
page 34 (TFI)). As I have said, this was his nett pay. He did
not know his gross wage, and accordingly there was no evi-
dence before the Commission of his gross wage. That evi-
dence was not challenged or contradicted.

Relevantly, as the reasons for decision show, the Commis-
sion at first instance found, and did so correctly, that the re-
spondent, Mr Atkins, found employment one week after the
appellant terminated his services. The Commission also found
that in his new employment the respondent earned approxi-
mately $340.00 per week nett when he was able to work a
maximum number of hours (see pages 14-15 (AB)).

The Commission at first instance found, too, that the re-
spondent was in part-time temporary employment. There was
evidence of that from Mr Atkins.

The Commission held that, in assessing the compensation
to be ordered to be paid, the Commission should take into
account the week during which the respondent was unemployed
(see page 14 (AB)).

The Commission also held that it should take into account
an amount calculated on the basis of the difference between
the respondent’s rate of pay when he was employed by the
appellant, namely $456.00 gross per week, and the amount
which he was able to earn in his new employment, which the
Commission found was the nett amount, namely $340.00 per
week. In other words, the Commission’s order for compensa-
tion was the figure which it reached by calculating the differ-
ence between a gross figure (earned in his employment by the
appellant) and a nett figure (earned in his employment with
his new employer).

Insofar as the amount was based on that difference, that is
the difference between a gross figure and a nett figure, then
the Commission at first instance erred. The amount to be
awarded was to be correctly assessed as the difference

between the two different wages. However, it could only be
done by taking the difference between gross and gross or nett
and nett. As a matter of law, the amount ordered to be paid
should have represented the difference between the previous
gross wage and the new gross wage (less the amount paid in
lieu of notice) (see Tak Lau Kwa v Smartt and Another 64
WAIG 858 (FB) and Cullen v Trapell [1979-1980] 146 CLR 1
(HC)).

Mr Hill’s submission to us that the correct calculation in-
volved taking the difference between the new and previous
nett wages was, to some extent, correct, except that it should
have been the difference between the two gross wages. He
quantified that amount at $28.00 multiplied by the amount of
20 weeks.

I have already referred to the speaking to the minutes. There
was no record of what occurred upon the speaking to the min-
utes, and particularly no record by way of transcript. I would
remark that it is the duty of the Commission at first instance to
record what occurred at first instance so that the Full Bench
can properly deal with the matter on appeal, otherwise that
failure might constitute an error of law (see Cook v Blackburn
[1989] VR 35 (FC) and the cases cited therein, as well as
Klopper v Hogg [1961] WAR 92 (SC) and Caratti v Commis-
sioner of Police [1974] WAR 73 (SC)).

I have already observed that, after the speaking to the min-
utes, an order issued in different terms. It is clear, too, that this
was done following submissions and perhaps evidence from
the bar table on behalf of the parties upon the speaking to the
minutes. The amount ordered to be paid was then calculated
on the difference between the respondent’s previous earnings
and his new earnings, but it is not quite clear what these were
found to be. There is reference to an amount of $366.00 nett
wage for one week, but there are no reasons in support of this
order, and there is no record of any finding as to the wage
“which could reasonably be expected from his (the respond-
ent’s) present employment”.

Upon appeal, Mr Hill from the bar table, appearing as a di-
rector of the appellant, informed the Full Bench that the Com-
mission at first instance had been informed upon the speaking
to the minutes that the nett wage paid to the respondent during
his employment by the appellant was $366.60 (see page 7 of
the transcript on appeal). Mr Hill also submitted that the Com-
mission had erred in ordering compensation for the week fol-
lowing the respondent’s dismissal, which he submitted was
covered by the amount paid in lieu of notice. Mr Hill’s sub-
mission was therefore that, because the Commission had evi-
dence from him on the speaking to the minutes of the nett
weekly wage paid to the respondent whilst he was in the ap-
pellant’s employ, then the calculations should have been ef-
fected in the following manner. Based on the nett wage which
the respondent was previously receiving, namely $366.60, as
opposed to the nett wage at his new employment, namely
$340.00, there is a difference of $26.60, being 18 weeks from
the date of dismissal to the date of the hearing before the Com-
mission, and the amount therefore which should have been
ordered was $478.80 in toto.

The respondent, Mr Atkins, submitted that there was no er-
ror. He also submitted that the figure of $336.00 nett was the
figure earned in his new employment for 34 hours work per
week with no penalties (see page 18 of the transcript on ap-
peal). He conceded that there was no evidence of the gross
figure earned by him in his new employment before the Com-
mission at first instance because he did not know it.

The Commission at first instance did err in its calculations
in not assessing compensation based on the difference between
the gross weekly wage of the respondent whilst employed by
the appellant and the gross weekly wage which he received
whilst employed by his new employer. Even if that were not
so, then there is no indication of what the real findings which
the Commission made were which it was necessary to make
in reaching the decision which it did as to quantum. Prima
facie then, the amount of quantum seems to be based on an
erroneous calculation.

Further, insofar as this decision was a discretionary one, then
there was an error according to the principles expressed in
House v The King [1936] 55 CLR 499 (HC).

In my opinion, the appeal is made out in that the calcula-
tions were erroneous. If that were not so, then there were no
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reasons which support another view and no findings which
support another view. It is necessary that the Commission make
the findings which the evidence enables it to make. Whether
there is sufficient evidence to find the gross wages necessary
to be used in the calculations seems doubtful. However, that is
a matter for the Commission at first instance.

I would uphold the appeal. I would suspend the decision at
first instance and remit the matter to the Commission at first
instance to make the findings of fact open on the evidence,
and to otherwise hear and determine the matter according to
law and these reasons.

There was an application to extend time in which to lodge
the appeal books. The notice of appeal was filed on 18 Sep-
tember 1996 against the decision made on 28 August 1996. It
was therefore filed within time. However, the appeal book was
filed on 3 October 1996, which was, on reflection, within time
and did not require an order. That was because the appellant is
required to lodge, within 14 days of filing a notice of appeal,
three copies of an appeal book prepared and bound in such
manner as the Registrar may approve (see regulation 29(10)
of the Industrial Relations Commission Regulations 1985 (as
amended)). Even if that were not so, then the justice of the
matter would plainly require an extension of time (see Ryan v
Hazelby and Lester t/a Carnarvon Waste Disposals 73 WAIG
1752). Accordingly, such application was granted.

SENIOR COMMISSIONER G L FIELDING: I have the
advantage of reading the reasons for decision prepared by the
President. I agree with the President that the appeal should be
allowed and that the matter should be remitted to the Chief
Commissioner for further consideration. I can shortly state my
reasons for so concluding.

There can be no question, as both the Appellant’s agent and
the Respondent acknowledged, that in assessing compensa-
tion for the unfair dismissal much depends on the income lost
by the Respondent as a result of the dismissal. That can only
be done satisfactorily by comparing the gross level of remu-
neration earned in the old job with the gross level in the new
job. The evidence before the Commission draws only a com-
parison between the gross amount earned whilst in the employ
of the Appellant with the nett amount earned in the new job.

Apparently at the Speaking to the Minutes of the Order pro-
posed by the Chief Commissioner the quantum of the Respond-
ent’s nett earnings whilst in the Appellant’s employ was
mentioned and agreed. However, what seems not to have been
challenged is the fact, disclosed in the evidence at the hearing,
that the nett earnings of $366 per week for the Respondent in
his new job were, his earnings in “a good week”. The earnings
were, it seems, not truly representative of his normal level of
remuneration in his new job. In fact the Respondent, testified
that he did not know what his current wage was and that it
could vary. Indeed, he testified that his employment with his
new employer was initially temporary and that his wages ‘var-
ied greatly’. In the course of the appeal he was at pains to
point out that he restated that position during the process of
the Speaking to the Minutes of the proposed Order. In the cir-
cumstances to use what in effect is an atypical week’s earn-
ings, as the Appellant now wishes the Full Bench to do, might
not produce a fair assessment of the Respondent’s loss.

If it is accepted that the sum of $366 nett per week was not
typical of the Respondent’s weekly earnings in his new job it
might afford a basis for determining a compensatory award
greater than that now advanced by the Appellant. In the ab-
sence of more information it is difficult to see how, on the
material made available to the Full Bench, such an award could
be made with any accuracy.

It is not clear from the record of proceedings whether the
learned Chief Commissioner accepted the position to be as the
Respondent testified it to be, although if he did it might ex-
plain why the Chief Commissioner awarded much more than
appears to be justified based on the highest rate of remunera-
tion received by the Respondent in his new job. Certainly, the
learned Chief Commissioner expressly acknowledged in his
reasons for decision that the Respondent’s employment was
“temporary”. Rather than speculate as to what was said by the
parties at the Speaking to the Minutes of the proposed Order
and accepted by the learned Chief Commissioner on that oc-
casion, it seems to me that the fairest way to deal with the
matter is to suspend the compensatory award and remit the

matter to the learned Chief Commissioner for further hearing
and determination as to the quantum of compensation.

COMMISSIONER J. F. GREGOR: I have the advantage of
reading in draft form the reasons for decision prepared by the
President. I agree that the appeal should be allowed but that it
should be remitted to the Chief Commissioner for further con-
sideration. Shortly put my reasons as follows.

In his reasons for Decision the learned Chief Commissioner
wrote that:

“On what was presented to me I consider that compen-
sation arising from the dismissal should take into account
the week during which Mr Atkins was unemployed and
an amount calculated on the basis of the difference be-
tween his rate of pay when he was employed by the Re-
spondent ($456.00 gross per week) and that which he can
expect to earn from his present employment. This com-
prehends that his net earnings when he is able to work a
maximum number of hours is approximately $340.00 per
week. This it is the temporary employment. The amount
accords with the provisions of Section 23A(4) of the Act.
On this basis the Applicant is to received $2,856.00.”

The quotation above records that the amount according to
the provisions of S23A(4) of the Act. This section limits the
amount ordered to be paid to six months remuneration but
what is more relevant for this case, it provides that the Com-
mission may calculate the amount on the basis of an average
rate received during any relevant period. The Minutes of Pro-
posed Order issued on 21 August 1996 do not appear to ad-
dress the question of averaging but the amount of compensation
was changed following Speaking to the Minutes and in the
final order published on 28 August 1996 different amounts of
compensation are shown to those that appear in the Minutes
of Proposed Order of 21 August. It is reasonable to conclude
that at the Speaking to the Minutes there suggestions made to
the Chief Commissioner that he took into account. I have not
seen a record of the proceedings before the Chief Commis-
sioner for Speaking to the Minutes and unable therefore to
reach a conclusion as to why the changes were made. What
was said is fundamental to the proper determination of this
appeal. In my view the matter should be remitted to the learned
Chief Commissioner for further hearing and determination of
the quantum of compensation.

THE PRESIDENT: For those reasons, the appeal is upheld,
the decision at first instance suspended, and the matter remit-
ted to the Commission at first instance.

Order accordingly,
Appearances:Mr W Hill on behalf of the appellant.
Mr T Atkins on his own behalf as respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Vanguard Video Group Pty Ltd t/a Videolink Mirrabooka

(Appellant)

and

Timothy Atkins.

(Respondent)

No 1265 of 1996.

BEFORE THE FULL BENCH
HIS HONOUR THE PRESIDENT P.J. SHARKEY.

SENIOR COMMISSIONER G.L. FIELDING.
COMMISSIONER J.F. GREGOR.

4 February 1997.

Order.
THIS matter having come on for hearing before the Full Bench
on the 17th day of December 1996, and having Mr W Hill on
behalf of the appellant and Mr T Atkins on his own behalf as
respondent, and the Full Bench having reserved its decision
on the matter, and reasons for decision being delivered on the
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4th day of February 1997, and the appeal having been upheld,
it is this day, the 4th day of February 1997, ordered and di-
rected as follows—

(1) THAT appeal No 1265 of 1996 be and is hereby up-
held.

(2) THAT the decision of the Commission in applica-
tion No 652 of 1996 made on the 28th day of August
1996 be and is hereby suspended and the matter re-
mitted back to the Commission at first instance to
make the findings of fact open on the evidence, and
to otherwise hear and determine the matter accord-
ing to law and the reasons of the Full Bench.

(3) THAT time be and is hereby extended to the 4th day
of October 1996 for the appellant herein to file an
application to extend time for lodging appeal books.

(4) THAT time be and is hereby extended to the appel-
lant herein to lodge and serve appeal books until and
including the 3rd day of October 1996.

By the Full Bench,
(Sgd.) P.J. SHARKEY,

[L.S] President.

FULL BENCH—
Appeals against decision of

Industrial Magistrate—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers—Western Australian

Branch

(Appellant)

and

Centurion Industries Ltd.

(Respondent)

No 1654 of 1996.

BEFORE THE FULL BENCH
HIS HONOUR THE PRESIDENT P.J. SHARKEY

CHIEF COMMISSIONER W.S. COLEMAN
COMMISSIONER C.B. PARKS.

3 February 1997.

Reasons for Decision.
THE PRESIDENT: This appeal was against the decision of
the Industrial Magistrate to order that an amount alleged not
to have been paid under the subject award, the Metal Trades
(General) Award, No 13 of 1965 (hereinafter referred to as
“the award”), be paid to the employee referred to in the com-
plaint, namely Mr David Anthony Coci.

The original decision on the complaint at first instance was
before the Full Bench upon appeal in MEWU v Centurion
Industries Ltd 76 WAIG 1287 (FB).

As a result, the complaint was remitted to the learned Indus-
trial Magistrate to be heard and determined according to law.

The Industrial Magistrate found that, had the defendant com-
pany understood that Mr Coci was a permanent employee, he
would have been remunerated at a different rate without the
20 per cent loading which he was paid. Her Worship was sat-
isfied that Mr Coci would have received the additional pay-
ments prescribed in clause 23 of the award for public holidays
and annual leave instead of the 20 per cent loading. Her Wor-
ship found that the annual rate payable to Mr Coci as a perma-
nent employee would have been $12.75 per hour. As a result,
she made calculations as to wages, annual leave and notice
payable under the award at $12.75, which totalled $14,037.72.
She calculated what he was paid as $15,116.40. Her Worship

then set off these amounts one against the other ((ie) the total
amount which she calculated as payable under the award, and
the total amount actually paid).

The first substantial ground of appeal alleges that Her Wor-
ship erred in setting off the amount of monies paid as an hourly
rate against award entitlements for public holidays, annual leave
and notice. It was, as the Full Bench found, common ground
that these entitlements had not been paid to Mr Coci.

In Jose v Geraldton Resource Centre Inc 75 WAIG 2316
(FB) the Full Bench held as follows—

“(1) Where there is a private contract between the parties
for purposes outside an award, an employee cannot
afterwards say that payments made pursuant to the
contract were in satisfaction of award entitlements
outside the agreed purpose of the payment (see Poletti
v Ecob 91 ALR 381 at 391-394 and Como Invest-
ments Pty Ltd v McCorry 72 WAIG 1282).

 (2) Furthermore, where outstanding award entitlements
are owing to the employee and the employer pays
the sum to the employee for purposes other than sat-
isfaction of the award, the employer cannot after-
wards claim to have met award obligations (see
Poletti v Ecob (op cit)).

 (3) The employer’s obligation under the award is nor-
mally to pay one sum of money for each pay period,
and that sum will be calculated according to the hours
worked, the nature of the work and other circum-
stances which give rise to an entitlement to be paid
loadings, allowances and the like (see Silberschneider
v MRSA Earthmoving Pty Ltd (op cit) at page 1005
per Olney J).

 (4) Subject to the Act, a person cannot be freed from or
discharged from any liability or penalty or from the
obligation of any award, etc, by reason of any con-
tract made or entered into by him or on his or her
behalf. Further, every such contract, insofar as it
purports to annul or vary any such award, is null and
void to that extent (see s.114 of the Act).”

Those are the principles which should have been applied at
first instance.

In this case, the employer paid a casual rate of pay to an
employee who was not a casual employee but a permanent
employee. Such an amount was in excess of the prescribed
amount under the award. However, the respondent employer
did not pay Mr Coci his award entitlements for public holiday
pay, annual leave and notice upon termination.

What Her Worship did was to allow the employer to say that
payments made pursuant to the contract were in satisfaction
of award payments, when to say so was outside the agreed
purpose of payment (see Jose v Geraldton Resource Centre
Inc (op cit) (FB)). The agreed purpose of the payment was as
a wage payable to a casual employee. Mr Coci was not a casual
employee.

Further, the contract of employment did not contemplate any
liability for the proper award entitlements, and payments made
under it for other agreed purposes could not be retrospectively
applied in satisfaction of liability under the award (see Jose v
Geraldton Resource Centre Inc (op cit) (FB)). Put another way,
the employer cannot now claim to have applied the monies
paid to Mr Coci to satisfy award obligations when the monies
were specifically paid for other purposes. Further, the respond-
ent could not be freed from or discharged from its liability or
from its obligation to pay amounts for annual leave, notice
and public holidays by reason of a contract which it entered
into whereby it purported to undertake obligations other than
its award obligations (see Jose v Geraldton Resource Centre
Inc (op cit) (FB) and s.114 of the Industrial Relations Act 1979
(as amended)).

The learned Industrial Magistrate erred, therefore, in setting
off the amounts not paid to satisfy the award obligations against
what was actually paid under the contract of employment.

The second significant ground of appeal was that the learned
Industrial Magistrate erred in failing to find that the amount of
the entitlements under the award should be calculated at the
rate at which Mr Coci was paid, namely $15.30 per hour.
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Reliance was placed on the award, and, in particular, clause
23—Holidays and Annual Leave, subclause (3)(b)(i) and
(ii)(dd), which provide as follows—

“(b) (i) An employee before going on leave shall be
paid the wages the employee would have re-
ceived in respect of the ordinary time the em-
ployee would have worked had the employee
not been on leave during the relevant period.

(ii) Subject to paragraph (c) hereof an employee
shall, where applicable, have the amount of
wages to be received for annual leave calcu-
lated by including the following where appli-
cable.

(aa) ...

(bb) ...

(cc) ...

(dd) Any other rate to which the employee
is entitled in accordance with the con-
tract of employment for ordinary hours
of work; provided that this provision
shall not operate so as to include any
payment which is of a similar nature to
or is paid for the same reasons as or is
paid in lieu of those payments pre-
scribed by Clause 14.—Overtime,
Clause 18.—Special Rates and Provi-
sions (Clause 5.—Special Rates and
Provisions in PART II CONSTRUC-
TION WORK), Clause 19.—Car Al-
lowance, Clause 20.—Fares and
Travelling Time (Clause 6.—Allow-
ance for Travelling and Employment
in Construction Work in PART II—
CONSTRUCTION WORK) or Clause
21.—Distant Work (Clause 7.—Distant
Work in PART II—CONSTRUCTION
WORK) of this award, nor any pay-
ment which might have become pay-
able to the employee as reimbursement
for expenses incurred.”

It was submitted that this meant that he should be paid not
what the award, a minimum rates award, prescribed, but what
Mr Coci was actually paid.

Reliance was placed on Crawford Productions Pty Ltd and
Another v The Film and Television Production Association of
Australia and Others (1983) 79 FLR 274 at 276 (FC FC) per
Smithers J where he said—

“Where there is an employment to perform services the
subject of an award the provisions of the award apply to
that employment to the extent that according to their terms
they are applicable to the employment. Any terms of the
actual contract of engagement which are in conflict with
the terms of the award do not operate to the extent of the
conflict. But so far as the terms of the actual contract of
employment are consistent with the award they operate
with full force.

...

An agreement to employ an actor at rates of pay in ex-
cess of the minimum rates prescribed in the award does
not conflict with the award. So far as rates of pay are
concerned the legal rights and duties of the parties are
governed by their agreement. The express prescription in
cl 10 of the award of a minimum amount contemplates
that the amount actually payable under the contract of
employment may exceed that minimum. The award must
be integrated on the basis that that possibility is within its
field of vision. In cases where that possibility is the real-
ity the provisions of the agreement as to rates of pay de-
fine the rights of the employee in that respect. The terms
of the award otherwise applicable apply to the employ-
ment in question with full force. In such cases a reference
in the terms of the award to the rate of remuneration to
which the employee is entitled will necessarily refer to
that rate as provided in the agreement under which he is
employed. The prescribed minimum rate is not that rate.”

It is not necessary to resort to that authority because the
plain meaning of the clause provides for payment at the rate
which the employee would have received, etc. That is the rate
of $15.30 per hour. Thus, what was due to be paid for annual
leave was required to be calculated on that basis. In not doing
so, the Industrial Magistrate erred.

The complaint alleged that the amount of annual leave due
to be paid was for the period 22 September 1993 to 7 May
1994. The learned Industrial Magistrate held (and that finding
has not been challenged) that Mr Coci was employed by the
respondent between 22 September 1993 and 7 May 1994, be-
ing “the relevant dates” (see the decision of 9 August 1995 at
page 2).

The learned Industrial Magistrate seems also to have found
that Mr Coci was employed for a period of six months by the
respondent (see page 3 of the same decision). However, the
claim contained in the Schedule to complaint No 101 of 1995
claims an amount based on the period 22 September 1993 to
29 March 1994 calculated at 26 weeks, but, in fact, 27 weeks.

When the matter was heard further, the learned Industrial
Magistrate accepted the respondent’s summary of Mr Coci’s
entitlements which were based on an employment period of
26 weeks. The complaints were not amended to reflect that
period.

However, the period of 26 weeks as a basis for entitlements
was not challenged before us. Accordingly, it is appropriate to
use it in calculating the amount due to Mr Coci, and I do so.

Thus, the amount payable to Mr Coci was as follows—
Annual Leave $1162.77
26 weeks x 2.923 hours x $15.30 per hour
Notice $ 566.10
37 hours at $15.30 per hour
Public Holidays
5 days x 7.6 hours x $15.30 per hour $ 581.40

There is no need to consider the other grounds of appeal.
I would uphold the appeal for those reasons and vary the

orders to reflect these reasons.
CHIEF COMMISSIONER W S COLEMAN: I have had

the benefit of reading the draft of the Hon President’s reasons
for decision. I agree with those reasons and with the orders
proposed.

COMMISSIONER C B PARKS: I agree with the reasons
for decision of His Honour the President and the order pro-
posed, and have nothing further to add.

THE PRESIDENT: For those reasons, the appeal is upheld
and the order at first instance will be varied.

Order accordingly
Appearances:Mr M Keogh, as agent, on behalf of the appel-

lant.
Mr J Uphill, as agent, on behalf of the respondent.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 32177 W.A.I.G.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers—Western Australian

Branch

(Appellant)

and

Centurion Industries Ltd.

(Respondent)

No 1654 of 1996.

BEFORE THE FULL BENCH
HIS HONOUR THE PRESIDENT P.J. SHARKEY

CHIEF COMMISSIONER W.S. COLEMAN
COMMISSIONER C.B. PARKS.

3 February 1997.

Order.
THIS matter having come on for hearing before the Full Bench
on the 16th day of December 1996, and having heard Mr M
Keogh, as agent, on behalf of the appellant and Mr J Uphill, as
agent, on behalf of the respondent, and the Full Bench having
reserved its decision on the matter, and reasons for decision
being delivered on the 3rd day of February 1997 wherein it
was found that the appeal should be upheld, it is this day, the
3rd day of February 1997, ordered and directed as follows—

(1) THAT appeal No 1654 of 1996 be and is hereby up-
held.

(2) THAT the decision of the Industrial Magistrate made
on the 25th day of October 1996 in complaint No
101/95/1-3 be and is hereby varied by adding to the
same an order in the following terms—
“THAT the sum of $2310.27, being the amount to
which the employee referred to in these proceedings,
Mr David Anthony Coci, was entitled to be paid by
the abovenamed respondent employer and which he
was not paid, be paid by the respondent to the said
Mr David Anthony Coci within seven days of the
3rd day of February 1997”.

By the Full Bench,
(Sgd.) P.J. SHARKEY,

[L.S] President.

PRESIDENT—
Unions—Matters dealt with

under Section 66—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Barry Corse

(Applicant)

and

David Alexander Robinson and Civil Service Association
of WA (Inc).

(Respondents)

No. 1285 of 1996.

BEFORE HIS HONOUR THE PRESIDENT
P.J. SHARKEY.

6 December 1996.

Reasons for Decision.
THE PRESIDENT: This was an application pursuant to s.66
of the Industrial Relations Act 1979 (as amended) (hereinafter
referred to as “the Act”).

The applicant was, at all material times, a member of the
respondent organisation, which was, at all material times, an
organisation as that is defined in s.7 of the Act.

There was, therefore, jurisdiction to that extent in the Com-
mission, constituted by the President, to hear and determine
the application.

Further, at all material times, the applicant was the respond-
ent organisation’s treasurer.

The applicant alleged that the respondents had refused him
full and free access to records and documents relating to the
financial affairs of the second respondent. These documents
were described in Schedule A to the application.

The applicant sought interim and final orders in the follow-
ing terms—

“1. That the Applicant have full and free access to all
records or documents of the Second Respondent re-
lating to the financial affairs of the Second Respond-
ent including but not necessarily limited to the
following:

(a) All records or documents of the Second Re-
spondent relating to the receipt or expenditure
of monies by the Second Respondent or the
acquisition, use or disposal of assets of the
Second Respondent, or the incurring of liabili-
ties by the Second Respondent;

(b) Membership Information
Full and free access to the membership roll of
the Second Respondent together with all
records or documents relating to the financial
status, details of resignations and new mem-
bers and membership procedures in relation
to the Second Respondent;

(c) CSA Controlled Entities
Full and free access to all financial records or
documents relating to Civil Service Holdings
Pty Ltd, Civil Service Insurance Agency Pty
Ltd, Civil Service Health Services Pty Ltd and
Jetwest Travel Pty Ltd.”

The respondents opposed the application for orders.
The first respondent also sought to be struck out, as a party

to the proceedings, although that application was not proceeded
with for the time being, having regard to the fact that, if ad-
verse findings had been sought against the first respondent,
then it would be the duty of the Commission to afford him an
opportunity to be heard.

I gave leave to counsel to appear because I was satisfied that
a sound exercise of discretion required this in a matter where
there were significant issues of law to be determined. I did so
even though I was aware that some disadvantage might be
occasioned to the applicant because he was an inexperienced
lay person. However, I was of opinion that such a disadvan-
tage would be reduced by a proper consideration by the Com-
mission of the fact that the applicant was an inexperienced lay
person.

Mr Corse submitted that counsel was not properly author-
ised to represent the second respondent under the rules. He
could not, of course, make such a submission in relation to Mr
Robinson in his capacity as an individual.

Mr Corse had submitted that under rule 19(j) only the Gen-
eral Secretary, other officers or employees of the Association,
or other persons appointed by the Council for the purpose could
represent the Association in proceedings before the Industrial
Relations Commission.

Rule 13(c), of course, requires the Executive Committee to
be responsible for the management and proper conduct of the
business and the carrying out of the policy of the Association
between meetings of the Council, subject to the resolutions
and decisions of the Council and to the Constitution and those
rules.

I was not persuaded on what was submitted to me that there
was anything in rule 13(c), read with rule 19(j), which pre-
vented the Executive Committee acting under rule 13(c) from
appointing solicitors and counsel to act. I was satisfied that it
was competent for the second respondent, within the rules, to
instruct solicitors and counsel.
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The question of the jurisdiction of the Commission, consti-
tuted by the President, to hear and determine this matter was
raised by the respondents. It is clear to me that the questions
squarely raised by the application in these proceedings related
to the observance of the rules, their non-observance and the
manner of their observance and were squarely within the pro-
visions of s.66 of the Act. For those reasons, too, I decided
that I had jurisdiction.

A question was also raised as to whether two witnesses served
with summonses to witness should be required to appear. The
determination of that question was adjourned to the date of
the hearing and determination of the application on 22 Octo-
ber 1996.

Mr Corse invoked rule 16 in seeking interim orders which
were in the same terms as the final orders sought. Rule 16 sets
out the duties of the Honorary Treasurer and also constitutes
the office of Honorary Treasurer.

The application for interim orders, and, indeed, for final or-
ders, was opposed.

In Brown v President, SSTU and Others 69 WAIG 1390 at
1393 principles for deciding applications for interim orders
were laid down. I would re-state those principles here, how-
ever, as follows—

(1) Applications for interim orders must be decided hav-
ing regard to s.26(1)(a), s.26(1)(c), and, where rel-
evant, s.26(1)(d) of the Act.

(2) Such applications must be decided having regard to
the objects of the Act.

(3) It is for the applicant to establish that such an order
should be made.

(4) The following factors will be relevant—
(a) That there is a substantial case to be tried.
(b) That the detriment to the applicant, if the or-

der is not made, should outweigh the detri-
ment to the respondent if the order is made.

(5) That, as a general rule, the consequences of the mak-
ing of the order should not be reversible. (There may
be exceptions to this).

(6) The promptness or otherwise of the application.
(7) Any other relevant factors.

There was some evidence that some documents and classes
of documents and information had not been made available to
the applicant. However, there were offers to make other docu-
ments and information available.

In this case, the orders sought on an interim basis were the
same as those to be sought on the final hearing and determina-
tion. The same questions of law and fact were to be deter-
mined, and the final hearing and determination of the matter
was listed only six days later, the application for interim or-
ders having been heard on 16 October 1996.

There was no evidence of any serious detriment being occa-
sioned to the applicant or the second respondent’s members,
in the meantime, if no interim orders were made.

If I did make orders as sought they would be exactly the
final orders which were sought after a hearing and the deter-
mination of this matter and would pre-empt the hearing and
determination of the matter, thus having irreversible conse-
quences. No good reason was advanced as to why I should
make an order which would have those irreversible conse-
quences.

The equity, good conscience and substantial merits of the
case therefore lay with the respondents. As a result, the appli-
cant did not establish that the orders, which it sought that the
Commission should make, should be made. For those reasons
I dismissed the application for interim orders.

Appearances:Mr B Corse on his own behalf as applicant.
Mr W Faulkner (of Counsel), by leave, on behalf of the re-

spondents.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Barry Corse

(Applicant)

and

David Alexander Robinson and Civil Service Association
of WA (Inc).

(Respondents)

No. 1285 of 1996.

BEFORE HIS HONOUR THE PRESIDENT
P.J. SHARKEY.

22 October 1996.

Order.
THIS matter having come on for hearing before me on the
22nd day of October 1996, and having heard Mr A Drake-
Brockman (of Counsel), by leave, on behalf of the applicant
and Mr S Howells (of Counsel), by leave, and with him Mr W
Faulkner (of Counsel), by leave, on behalf of the respondents,
and the parties herein having consented to waive the require-
ments of s.35(1) and s.35(3) of the Industrial Relations Act
1979 (as amended), and the parties herein having consented to
the orders herein, it is this day, the 22nd day of October 1996,
ordered and directed, by consent, as follows—

(1) THAT the respondents will provide the applicant with
access to the following documents which comprise
the financial records of the CSA and a membership
list:

(a) The Annual Financial Statements (audited) of
the CSA, copies of which have been provided
to the applicant already;

(b) The General Ledger;
(c) Bank Reconciliations;
(d) Bank Statements;
(e) Receipt Journals;
(f) Expense Journals;
(g) Daily Transactions;
(h) General Journals;
(i) Standard Journals;
(j) Monthly Journals;
(k) Year End Journals
(1) Subscriptions Journals including the number

of persons paying subscriptions; excluding
personal details capable of identifying indi-
vidual members;

(m) Accounts Receivable;
(n) Accounts Payable;
(o) Payroll Records, excluding personal details

capable of identifying individuals and their
circumstances;

(p) Trial Balance;
(q) Notes to Accounts;
(r) Balance Sheet
(s) A list of members, showing the member’s

name, initials and their financial status, to-
gether with details of the numbers of persons
paying subscriptions;

(t) Monthly Membership Reports submitted to
Council.

(2) THAT it is agreed between the parties that access to
those documents will be provided on the following
conditions:

(a) The applicant shall give the General Secre-
tary at least two working days’ notice of any
request to inspect documents, indicating in that
request the category of documents sought to
be inspected.

(b) The General Secretary will appoint a conven-
ient time and location for access within two
working days.
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(c) No photocopies of the documents shall be
taken by the applicant without the express per-
mission of the General Secretary.

(d) The applicant hereby agrees and undertakes
that subject to his obligations under Industrial
Relations Act 1979 (WA) and the Industrial
Relations Act 1988 (Cth) the regulations made
under those Acts and the Rules of the CSA
and CPSU, including the Treasurer’s obliga-
tion to report to Council and to the CSA and
CPSU Auditors, he shall not copy, remove,
discuss with any other person, or make avail-
able to any other person, any material, docu-
ment or information obtained by him in the
course of obtaining access to documents and
information pursuant to these terms of settle-
ment, including material, documents and in-
formation of the CSA or CPSU, except to his
legal adviser for the purpose of obtaining le-
gal advice. The applicant further agrees that
he shall sign a written undertaking to that ef-
fect.

(3) THAT the applicant’s application for access to the
financial records of

(a) Civil Service Holdings Proprietary Limited
(b) Civil Service Insurance Agency Proprietary

Limited
(c) Civil Service Health Services Proprietary Lim-

ited and
(d) Jetwest Travel Proprietary Limited shall be

adjourned to a date to be fixed, following no-
tification being given to the Directors of those
companies of the terms of the application be-
ing made by the applicant for access to their
financial records.

(4) THAT the applicant shall within 7 days hereof serve
upon the Secretary of the companies referred to in
(3) hereof a copy of his application, together with
notice of the documents being sought by him from
those companies at their registered office.

(5) THAT the applicant shall have leave to discontinue
his application in relation to those matters referred
to in (1) and (2) hereof within twenty-eight days
hereof. Should the applicant not discontinue his ap-
plication in relation to those matters referred to in
(1) and (2) hereof within that time, the application in
those respects shall thereafter be discontinued by
force of this order.

(Sgd.) P.J. SHARKEY,
[L.S] President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Barry Corse

(Applicant)

and

David Alexander Robinson and Civil Service Association
of WA (Inc).

(Respondents)

No. 1285 of 1996.

BEFORE HIS HONOUR THE PRESIDENT
P.J. SHARKEY.

22 October 1996.

Order.
THIS matter having come on for hearing and determination of
preliminary matters and an application for interim orders be-
fore me on the 16th day of October 1996, and having heard
Mr B Corse on his own behalf as applicant and Mr S Howells

(of Counsel), by leave, and with him Mr W Faulkner (of Coun-
sel), by leave, on behalf of the respondents, and having deter-
mined that my reasons for decision will issue at a future date,
and this matter having come on for hearing and determination
on the 22nd day of October 1996 and having heard Mr A Drake-
Brockman (of Counsel), by leave, on behalf of the applicant
and Mr S Howells (of Counsel), by leave, and with him Mr W
Faulkner (of Counsel), by leave, on behalf of the respondents,
and the respondents herein having sought leave to have the
summonses to witness to Anne Banks and Freddie Tan set aside,
and there being no objection by Counsel for the applicant, it is
this day, the 22nd day of October 1996, ordered and directed
as follows—

(1) THAT the application by the applicant for interim
orders be and is hereby dismissed.

(2) THAT the summonses to witness to Anne Banks and
Freddie Tan be and are hereby set aside, subject to
the right of the applicant to reissue the same later in
these proceedings.

(Sgd.) P.J. SHARKEY,
[L.S] President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Barry Corse

(Applicant)

and

David Alexander Robinson and Civil Service Association
of WA (Inc).

(Respondents)

No. 1285 of 1996.

BEFORE HIS HONOUR THE PRESIDENT
P.J. SHARKEY.

3 October 1996.

Order.
THIS matter having come on for a directions and interim or-
ders hearing before me on the 3rd day of October 1996, and
having heard Mr B Corse on his own behalf as applicant and
Mr W Faulkner (of Counsel), by leave, on behalf of the re-
spondents, and having made such orders and given such direc-
tions as are necessary or expedient for the expeditious and just
hearing and determination of this matter, it is this day, the 3rd
day of October 1996, ordered and directed as follows—

(1) THAT application No 1285 of 1996 be and is hereby
adjourned to 2.15 pm on Wednesday, the 16th day of
October 1996 for hearing and determination of pre-
liminary matters.

(2) THAT the application by the applicant herein for in-
terim orders be and is hereby adjourned for further
hearing and determination to 2.15 pm on Wednes-
day, the 16th day of October 1996.

(3) THAT leave be and is hereby granted to Mr W
Faulkner (of Counsel) to appear on behalf of the re-
spondents upon this directions hearing only.

(4) THAT the parties herein file and serve requests for
discovery and inspection within seven days of the
3rd day of October 1996.

(5) THAT discovery and inspection be given to each
party within seven days thereafter.

(6) THAT the parties herein file and serve requests for
further and better particulars of the application and
answer and counter proposal within seven days of
the 3rd day of October 1996.

(7) THAT answers to the further and better particulars
in (6) above be filed and served within seven days
thereafter.

(8) THAT the matter be listed for final hearing and de-
termination to 10.00 am on the 22nd and 23rd days
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of October 1996, subject to what is determined upon
the hearing of the preliminary matters herein.

(9) THAT the question of the status of the summonses
to witness herein issued prior to the date hereof on
behalf of the applicant herein be and are hereby ad-
journed to 2.15 pm on Wednesday, the 16th day of
October 1996 for hearing and determination.

(Sgd.) P.J. SHARKEY,
[L.S] President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Registrar
(Applicant)

and

The Western Australian Builders’ Labourers, Painters and
Plasterers Union of Workers

(Respondent)

No 1184 of 1996.

BEFORE HIS HONOUR THE PRESIDENT
P J SHARKEY.

31 January 1997.
Order.

THIS matter having come on for hearing before me on the
31st day of January 1997, and having heard Ms J H Smith (of
Counsel), by leave, on behalf of the applicant and Mr A Drake-
Brockman (of Counsel), by leave, on behalf of the respondent,
and the parties herein having consented to waive the
requirements of s.35 of the Industrial Relations Act 1979 (as
amended) (“the Act”), and the parties herein having consented
to the orders herein, it is this day, the 31st day of January
1997, ordered and directed, by consent, as follows—

(1) THAT the respondent organisation be and is hereby
granted an extension of time to make application to
the Registrar of the Commission, to alter rules 8(1),
8(2) and 6 so that those rules are not contrary to or
inconsistent with s.64A, s.64B and s.64D of the Act.

(2) THAT such application be filed by the 3rd day of
April 1997.

(3) THAT Schedule A “GROUNDS ON WHICH THE
APPLICATION IS MADE:” attached to the said ap-
plication herein be and is hereby amended by substi-
tuting the word “respondent” for the word
“Applicant” in the third paragraph of the said Sched-
ule.

(Sgd.) P. J. SHARKEY,
[L.S] President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Registrar
(Applicant)

and
The Musicians’ Union of Australia, Perth Branch (Union of

Employees).
(Respondent)

No 1488 of 1996.

BEFORE HIS HONOUR THE PRESIDENT
P J SHARKEY.

17 December 1996.
Reasons for Decision.

THE PRESIDENT: This is an application by the Registrar
under s.66(7) of the Industrial Relations Act 1979 (as amended)
(hereinafter referred to as “the Act”), whereby he alleges that
rules 28(1), 28(2) and 25(3) of the rules of The Musicians’
Union of Australia, Perth Branch (Union of Employees) are
contrary to or inconsistent with s.64A, s.64B and s.64D of the
Act. He does so on the following bases—

(1) Rule 28(1) provides that a member may resign his
membership of the union by notice in writing pro-
vided that all fines, fees, levies and subscriptions are
paid to the end of the quarter in which the resigna-
tion is submitted.

(2) Rule 28(2) provides that notice in writing shall be
addressed to the Secretary/Treasurer and delivered
to the Secretary/Treasurer or forwarded by mail to
the registered office of the union.

(3) S.64A(1) and (2) of the Act requires written notice
of resignation to be addressed to and served on the
organisation, and s.64A(3) of the Act provides that
resignation of membership takes effect on the day
on which notice of resignation is served on the or-
ganisation or on a later date specified in the notice.

(4) Rule 25(3) provides that the Executive Committee
shall provide for the purging of the register by strik-
ing off members in arrears of dues for such period as
is prescribed by the rules not exceeding 12 months
and suing for recovery of those dues in arrears.

(5) S.64B(1) of the Act provides that where no subscrip-
tion to continue or renew membership has been paid,
a persons membership expires at the expiration of a
three month period after the end of the period for
which subscriptions have been paid.

(6) S.64D of the Act provides that the rules of an or-
ganisation shall provide for the register referred to
in s.63 of the Act to be purged on not less than four
occasions in each year by striking off the names of
members whose membership has ended under s.64A
or s.64B or under the rules.

By a minute of proposed order served on 25 November 1996
on the respondent, the following orders and declarations were
sought—

(1) That rules 28(1) and 28(2) of the rules of the
abovenamed respondent organisation are contrary to
or inconsistent with s.64A of the Act.

(2) That rule 25(3) of the rules of the abovenamed re-
spondent organisation is contrary to or inconsistent
with s.64B and s.64D of the Act.

(3) That rules 28(1), 28(2) and 25(3) of the rules of the
abovenamed respondent organisation be and are
hereby disallowed as and from 13 December 1996.

The respondent did not appear on the hearing and determi-
nation of this application, but filed an answer which contained
no assertions relevant to the merits of this matter.

Rule 25(3) contemplates membership which can continue
when dues have not been paid for 12 months and also creates
an obligation to pay arrears of up to 12 months. This rule dero-
gates from the right of members to end their membership by
being three months in arrears after their subscription expires
under s.64B(1) of the Act. In addition, rule 25(3) is contrary to
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and inconsistent with s.64D of the Act because it modifies the
duty of the organisation under s.64D of the Act to purge the
register four times per year of the names of members whose
membership has ended under s.64A or s.64B of the Act. That
was the submission to me, and it is clearly the case.

Rule 28(1) enables a member to resign his or her member-
ship of the union by notice in writing provided that all fines,
fees, levies and subscriptions are paid to the end of the quarter
in which the resignation is submitted. Rule 28(1) therefore
creates a qualified right for a member to resign, that is that
payment must be made of all fines, fees, levies and subscrip-
tions to the end of the quarter in which the resignation is sub-
mitted. That is in direct conflict with s.64A(3) of the Act, which
reads as follows—

“A notice of resignation takes effect on the day on which
it is served on the organization or on a later day specified
in the notice.”

Rule 28(2) requires that notice in writing of resignation shall
be addressed to the Secretary/Treasurer, whereas s.64A(1) of
the Act requires that the written notice be addressed to the
organisation. Thus, it is submitted that rule 28(2) contradicts
s.64A(1) by modifying the right created under that subsection
because there is a mandatory notice in rule 28(2) that the no-
tice be addressed to the Secretary/Treasurer.

No cogent argument was, of course, put to me against this,
and, on this occasion, I am not persuaded that the argument is
wrong.

However, the argument does direct one to a somewhat pe-
dantic point of view, and if there were cogent arguments to the
contrary on a future occasion I would be disposed to hear them.

There is inconsistency and contrariety established (see Reg-
istrar v SDA 76 WAIG 1705 at 1707 and the cases cited therein).

Accordingly, I made the orders sought by the applicant.
Appearances: Ms J H Smith (of Counsel), by leave, on be-

half of the applicant.
No appearance by or on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Registrar
(Applicant)

and
The Musicians’ Union of Australia, Perth Branch (Union of

Employees).
(Respondent)

No 1488 of 1996.

BEFORE HIS HONOUR THE PRESIDENT
P J SHARKEY.

13 December 1996.
Order.

THIS matter having come on for hearing before me on the
13th day of December 1996, and having heard Ms J H Smith
(of Counsel), by leave, on behalf of the applicant and there
being no appearance by or on behalf of the respondent, and
having determined that my reasons for decision will issue at a
future date, and the applicant having consented to waive his
rights to speak to the Minutes of Proposed Order pursuant to
s.35(4) of the Industrial Relations Act 1979 (as amended) (“the
Act”), it is this day, the 13th day of December 1996, ordered
and declared as follows—

(1) THAT I declare that rules 28(1) and 28(2) of the rules
of the abovenamed respondent organisation are con-
trary to or inconsistent with s.64A of the Act.

(2) THAT I declare that rule 25(3) of the rules of the
abovenamed respondent organisation is contrary to
or inconsistent with s.64B and s.64D of the Act.

(3) THAT rules 28(1), 28(2) and 25(3) of the rules of
the abovenamed respondent organisation be and are
hereby disallowed as and from the 13th day of
December 1996.

(Sgd.) P. J. SHARKEY,
[L.S] President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Registrar
(Applicant)

and
The Musicians Union of Australia Perth Branch (Union of

Employees).
(Respondent)

No. 1488 of 1996.

BEFORE HIS HONOUR THE PRESIDENT
P J SHARKEY.

28th November 1996.
Order.

THIS matter having come on for directions hearing before me
on the 28th day of November 1996, and having heard Ms J H
Smith (of Counsel) by leave, on behalf of the applicant and
there being no appearance by or on behalf of the respondent
organisation and having made such orders as are necessary or
expedient for the expeditious and just hearing and determina-
tion of the matter herein, it is this day, the 28th day of Novem-
ber 1996, ordered and directed, as follows—

(1) THAT the respondent organisation do file and serve
an Answer before midday on Thursday, the 5th day
of December 1996 to Application No. 1488 of 1996.

(2) THAT this matter be set down for a hearing before
the President on Friday the 13th day of December
1996 at 9.30am.

(3) THAT the respondent organisation do file and serve
an Outline of Submissions by the 10th day of De-
cember 1996.

(4) THAT the applicant do file and serve an Outline of
Submissions by the 11th day of December 1996.

(5) THAT the applicant herein do file and serve a copy
of this Order within 2 days of the date hereof.

(Sgd.) P. J. SHARKEY,
[L.S] President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Registrar
Applicant

and

The State School Teachers’ Union of WA (Incorporated)
Respondent.

No 1192 of 1996.

BEFORE HIS HONOUR THE PRESIDENT
P J SHARKEY.

31 January 1997.
Order.

THIS matter having come on for hearing before me on the
31st day of January 1997, and having heard Ms J H Smith (of
Counsel), by leave, on behalf of the applicant and Mr A
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Drake-Brockman (of Counsel), by leave, on behalf of the
respondent, and the parties herein having consented to waive
the requirements of s.35 of the Industrial Relations Act 1979
(as amended) (“the Act”), and the parties herein having
consented to the orders herein, it is this day, the 31st day of
January 1997, ordered and directed, by consent, as follows—

(1) THAT the respondent organisation be and is hereby
granted an extension of time to make application to
the Registrar of the Commission, to alter rules 9 and
11 so that those rules are not contrary to or incon-
sistent with s.64A, s.64B and s.64D of the Act.

(2) THAT such application be filed by the 3rd day of
April 1997.

(3) THAT Schedule A “GROUNDS ON WHICH THE
APPLICATION IS MADE:” attached to the said ap-
plication herein be and is hereby amended by substi-
tuting the word “respondent” for the word
“Applicant” in the third paragraph of the said Sched-
ule.

(Sgd.) P. J. SHARKEY,
[L.S] President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Andrew Frederick Pheasant
(Applicant)

and
State School Teachers’ Union of WA (Inc), Brian Lindberg,
Morag Whitney and West Australian Electoral Commission.

(Respondents)
No 1759 of 1996.

BEFORE HIS HONOUR THE PRESIDENT
P J SHARKEY.

20 December 1996.
Order.

THIS matter having come on for a directions hearing before
me on the 20th day of December 1996, and having heard Mr A
F Pheasant on his own behalf as applicant, Mr A Drake-
Brockman (of Counsel), by leave, on behalf of the State School
Teachers’ Union of WA (Inc), Mr B Lindberg on his own be-
half as respondent, and on behalf of Ms M Whitney, and there
being no appearance by or on behalf of the West Australian
Electoral Commission, and the applicant herein having sought
leave to withdraw the application herein, and there being no
objection by these respondents here present, and I having de-
termined therefor, pursuant to s.27(1)(a)(iv) of the Industrial
Relations Act 1979 (as amended) (“the Act”), that I refrain
from further hearing and determining the matter, upon the ap-
plicant herein withdrawing the application, and the parties
herein having consented to waive their rights to speak to the
minutes of proposed order pursuant to s.35(4) of the Act, it is
this day, the 20th day of December 1996, ordered and declared
that I refrain from further hearing and determining application
No 1759 of 1996.

(Sgd.) P. J. SHARKEY,
[L.S] President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Transport Workers’ Union of Australia, Industrial Union
of Workers, Western Australian Branch

(Applicant)

and

The Registrar

(Respondent).

No 1185 of 1996.

BEFORE HIS HONOUR THE PRESIDENT
P J SHARKEY.

4 February 1997.

Order.
THIS matter having come on for hearing before me on the 4th
day of February 1997, and having heard Ms R McGinty on
behalf of the applicant and Ms J H Smith (of Counsel), by
leave, on behalf of the respondent, and the parties herein hav-
ing consented to waive the requirements of s.35 of the Indus-
trial Relations Act 1979 (as amended) (“the Act”), and the
parties herein having consented to the orders herein, it is this
day, the 4th day of February 1997, ordered and directed, by
consent, as follows—

(1) THAT the applicant organisation be and is hereby
granted an extension of time to make application to
the Registrar of the Commission, to alter rules 12
and 40 so that those rules are not contrary to or in-
consistent with s.64A, s.64B and s.64D of the Act.

(2) THAT such application be filed by the 1st day of
April 1997.

(Sgd.) P.J. SHARKEY,
[L.S] President.

AWARDS/AGREEMENTS—
Application for—

ARGYLE DIAMOND MINE, FLUOR DANIEL
POWER & MAINTENANCE SERVICES,

MAINTENANCE AGREEMENT, 1996.
No. AG 342 of 1996.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Fluor Daniel Power and Maintenance Services

and

The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers—Western Australian

Branch.

No. AG 342 of 1996.

Argyle Diamond Mine, Fluor Daniel Power & Maintenance
Services, Maintenance Agreement, 1996.

SENIOR COMMISSIONER G.L. FIELDING.

17 January 1997.
Order.

HAVING heard Mr I.K. Sunderland, (the Applicant’s Regional
Manager), on behalf of the Applicant and Mr G.C.Sturman on
behalf of the Respondent and by consent, the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders:

THAT the agreement made between the parties in the
terms of the following schedule and lodged in the
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Commission on the 24th day of December, 1996 entitled
Argyle Diamond Mine, Fluor Daniel Power & Mainte-
nance Services, Maintenance Agreement, 1996 be regis-
tered as an industrial agreement.

(Sgd.) G. L. FIELDING,    
[L.S.] Senior Commissioner.

———

Schedule.

1.0—TITLE
This Agreement shall be known as the Argyle Diamond Mine,

Fluor Daniel Power & Maintenance Services, Maintenance
Agreement, 1996.

2.0—ARRANGEMENT
3.0 INTRODUCTION
3.1 Area and Scope
3.2 Incidence and Parties Bound
3.3 Date of Operation and Duration of Agreement
3.4 Process of Review of this Agreement
3.5 Relationship to parent Award(s)
3.6 Aims and Objectives of this Agreement
3.7 No Extra Claims Commitment
4.0 WAGES
4.1 Classification Structure and Wage Rates Structure—

1st Year
4.2 Movement in Rates
4.3 Superannuation
4.4 Redundancy
4.5 Casual Employees
4.6 Fortnightly Pays
5.0 ADDITIONAL ALLOWANCES
5.1 Award Allowances

(a) Leading Hand Allowances
(b) Tool Allowance

5.2 Disability Allowance
6.0 HOURS OF WORK
6.1 Hours of Work
6.2 Meal and Smoko Breaks
6.3 Requirement to Work Overtime

(a) General
(b) Rest Periods
(c) Recalls / Call Outs
(d) Notification
(e) Call Out Roster (Cranage)

6.4 Shift Work
(a) Definitions
(b) Shift Loadings
(c) Broken Shift

7.0 LEAVE
7.1 Public Holidays
7.2 Annual Leave
7.3 Long Service Leave
7.4 Leave Provisions for Casual Employees
7.5 R & R Leave Provision
8.0 INDUSTRIAL RELATIONS
8.1 Grievance Procedure
8.2 Disciplinary Procedure
8.3 Demarcation
8.4 Self-Supervision
8.5 Permanent Employees
8.6 Casual Employees
8.7 Seconded Employees
8.8 Wage Increases
8.9 Stand Down
9.0 OCCUPATIONAL HEALTH AND SAFETY
9.1 Safety Committee
9.2 Amenities
9.3 Inductions
9.4 Protective Clothing
9.5 Alcohol and Non-Prescription Drugs

10.0 CONSULTATIVE MECHANISMS
10.1 Commitment
10.2 Training
10.3 Continuous Improvement
10.4 Recognition and Feedback
10.5 Consultative Committee

SIGNATORIES

3.0—INTRODUCTION
The objectives of this Agreement are:

(a) To reach agreement and understanding relating to
various conditions peculiar to work involved in the
provision of maintenance works services in the
Argyle area and to ensure a safe productive working
environment.

(b) Increase the efficiency of the Company by the effec-
tive utilisation of the skills and commitment of the
Company’s employees.

(c) Improve the job satisfaction and continuity of em-
ployment for employees by fostering the develop-
ment of a collaborative workforce and promoting the
concept of increased individual ownership of the job.

(d) Develop best practice standards that are internation-
ally recognised based upon a culture of continuous
learning and improvement.

(e) To enhance the employability of the Company’s
employees by encouraging the continual development
of their skills.

PROJECT COMMITMENT
In the interests of the successful execution and continuation

of these maintenance service projects the parties agree that
their relationship and conduct will be consistent with the
specific needs and schedules for the undertaking of the works
and that any matters requiring agreement, negotiation or
understanding shall be pursued in a forum of open
communication. Furthermore the parties agree that given the
commitment to following the orderly processes of dispute and
grievance settlement work will continue normally.

OCCUPATIONAL HEALTH & SAFETY STANDARDS
The safety and well-being of employees associated with work

involved in these maintenance service projects is paramount
to all parties to this Agreement.

Fluor Daniel Power & Maintenance Services will have in
place for the duration of the work a duly accredited
Occupational Health & Safety Policy which incorporates
Legislative & Regulatory requirements with proven
maintenance safety management systems.

INDUSTRIAL RELATIONS AND GRIEVANCE
RESOLUTION

The parties agree that this project shall be industrially
regulated in respect of wages and conditions of employment
by this Agreement.

This Agreement makes provision for a clear procedure for
grievance resolution which ensures the expeditious resolution
of issues and the continuity of normal work at all times and
the parties agree without reservation, to abide by these
grievance resolution procedures.

COMMITMENTS TO REFORM
It is a term of this Agreement that the parties undertake to

continue with the implementation of structural efficiency
measures at the workplace level and that they will assist and
actively co-operate in achieving increased productivity,
efficiency and flexibility.

3.1 Area and Scope
(a) This Agreement shall only apply to Fluor Daniel

Power & Maintenance Services’ Argyle Area main-
tenance operations with respect to employees em-
ployed in the classifications specified in Clause
4—Wages of this Agreement.

(b) For the purposes of this Agreement the Argyle op-
eration shall include all work areas associated with
the Argyle Diamond Mine.

3.2 Incidence and Parties Bound
(a) This Agreement shall apply to and be binding upon

Fluor Daniel Power & Maintenance Services in its
Argyle maintenance operations; all employees of
Fluor Daniel Power & Maintenance Services em-
ployed in its Argyle maintenance operations under
the classifications specified in Clause 4.1—Wages
of this Agreement who are members or who are eli-
gible for membership of the Automotive, Food Met-
als, Engineering, Printing and Kindrid Industries
Union of Workers Western Australian Branch.
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(b) For the purposes of this Agreement, Fluor Daniel
Power & Maintenance Services’ Argyle Area main-
tenance operations shall be deemed to be the enter-
prise.

(c) The parties to the Agreement shall be:
(i) Fluor Daniel Power & Maintenance Services

(ii) Automotive, Food, Metals, Engineering, Print-
ing and Kindrid Industries Union, of Work-
ers, Western Australian Branch

(d) This agreement applies to 15 employees, plus casual
employees as required.

3.3 Date of Operation and Duration of Agreement
(a) This Agreement shall operate from the first pay pe-

riod commencing on or after the date of ratification
of this Agreement and continue in operation for a
period of 12 months.

(b) The parties shall commence renegotiation of this
Agreement three months prior to its expiry. If agree-
ment cannot be finalised prior to expiry an additional
period of up to a maximum of three months will be
permitted for negotiations to continue.
Employees shall not enter into an industrial dispute
during this negotiation period relative to the content
or implementation of this Agreement, unless all pro-
visions of the Industrial Relations Dispute Settlement
Procedure contained herein are met.

3.4 Process of Review of this Agreement
(a) The Consultative Committee (as referred to in Clause

3.0—Consultative Mechanisms) shall begin a proc-
ess of review of the operation of the Agreement no
later than six months after its introduction and there-
after shall conduct regular formal reviews at an in-
terval to be determined and thereafter by the
Consultative Committee.

(b) For the purposes of these reviews the Consultative
Committee will pay particular attention, but not be
limited to, an evaluation of productivity and effi-
ciency enhancements made during the term of the
Agreement.

(c) The parties to this Agreement may apply to cancel
the Agreement with effect from one year after the
date of ratification, and may make application for a
new Agreement to be registered in its place, subject
to the outcomes of the process of review required
under this Clause.

3.5 Relationship to Parent Award(s)
(a) The foundation award underpinning the terms and

provisions of this Agreement is the Metal Trades
(General) Award No 13 of 1965, as amended, and
the Metal and Electrical Trades (Argyle Diamond
Mine) Maintenance Order No 1959 of 1990.

(b) This agreement applied to the extent of any incon-
sistency with the parent awards.

3.6 No Extra Claims Commitment
(a) The parties agree to undertake a commitment that

there shall be no extra claims for any or all items
contained herein during the life of this Agreement.
Increases in the award rates and / or increases in safety
net increases shall be absorbed during the life of this
Agreement.

(b) The parties to the Agreement shall be bound by the
terms of the Agreement for its duration.

(c) Unless otherwise agreed the parties to this Agree-
ment shall oppose any application by other parties to
be joined to this Agreement.

(d) The terms of this Agreement will not be used to
progress or obtain similar arrangements or benefits
in any other enterprise, whether involving Fluor
Daniel Power & Maintenance Services or not.

(e) The terms of this Agreement have resulted from ex-
tensive negotiations relating to productivity enhance-
ments that specifically relate to Fluor Daniel Power
& Maintenance Services Argyle Area maintenance
operations and thus cannot be used as a precedent
elsewhere.

4.0—WAGES OF THIS AGREEMENT
4.1 Classification Structure and Wage Rates
(Commencing from first pay period on or after the date of

ratification and shall operate for a period of 12 months).
0 Skill Level Examples of Skill 1st Year of Agreement

Levels Required Base Hourly Rate

5 Tradesperson Special Class - Technical $16.31
- High Precision Trade

4 Advanced Tradesperson - Tradesman with three
 additional certificated
skills $15.66

3 Tradesperson - Trade Certificate $15.00

2 Multiskilled - Min of 3 skills eg
Rigger / Scaffolder,
Rubber Welder $13.69

- Crane Driver not less
than 20t and up to 60t

1 Trades Assistant $12.60

Notes:
1. Base Hourly Pay Rate applicable to all approved paid

absences. (R&R Leave, Sick Leave, Public Holidays &
Workers Compensation) and Superannuation and includes
allowances contained in the order of the Western Australian
Industrial Relations Commission applying to the Argyle area
and the tool allowance for tradespersons.

2. Safety Footwear shall be provided by the employer and
replaced with fair wear and tear, thus boot allowance is not
applicable.

4.2 Movements in Rates
The wage rates as prescribed under Clause 4.1 are all

inclusive and not subject to change for any reason for the
duration of this Agreement in accordance with Clause 8.8 of
this Agreement.

4.3 Superannuation
Fluor Daniel Power & Maintenance Services will contribute

to the C+ Bus Superannuation Scheme or any other agreed
scheme for all of its Argyle operations. Further all parties have
given their ongoing commitment that this particular issue will
not be used as a precedent for application outside this
Agreement, whether those other sites involve Fluor Daniel
Power & Maintenance Services or not.

For the purposes of the Superannuation Guarantee
(Administration) Act 1992, the ordinary weekly working hours
shall be 38 per week, based on 7.6 ordinary hour working days
worked over 5 days per week at the base hourly rate in Clauses
4.1.

4.4 Redundancy
(1) This clause shall apply where Fluor Daniel Power &

Maintenance Services terminates the employment of an
employee, other than for reasons of misconduct.

(2) Severance Pay:
(a) An employee, leaving his/her employer on account

of a decision in accordance with subclause (1) hereof,
shall be entitled to the following amount of sever-
ance pay in respect of continuous period of service:

Period of Continuous Service Severance Pay
Less than one year 25.00 for each completed

week of service, to a
maximum of two weeks’
pay.

One year but less than two years Two weeks’ pay plus
$25.00 for each completed
week of service, to a
maximum of four weeks’
pay.

Two years but less than three yearsFour weeks’ pay plus
$25.00 for each completed
week of service, to a
maximum of six weeks’
pay.

After four years of service Eight weeks’ pay.

(b) “Week’s pay” shall mean the ordinary weekly rate
of wage for the employee concerned, as set out in
Clause 4.1—hereof, but shall not include site, dis-
ability or travel allowances.
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(c) For the purposes of this clause, “service” shall mean
employment with Fluor Daniel Power & Maintenace
Services under this agreement.

(d) An employee who terminates his/her employment
before the completion of four weeks’ continuous serv-
ice with the employer shall not be entitled to the pro-
visions of this clause.

(3) Employee Leaving During Notice:
An employee whose employment is to be terminated in

accordance with this clause may terminate his/her employment
during the period of notice and if this occurs, shall be entitled
to the provisions of this clause as if the employee remains
with the employer until expiry of such notice. Provided that in
such circumstances the employee shall not be entitled to
payment in lieu of notice.

(4) Dispute Settling Procedures:
Any dispute under these provisions shall be processed

according to procedures established in Clause 8.1 Settlement
of Grievances hereof and in the event that the dispute is not
resolved by those procedures, the matter shall be referred to
the Western Australian Industrial Relations Commission.

4.5 Casual Employees
A loading of 20% of base hourly rates will be paid to casual

employees under this Agreement. This revised rate will then
be the basis of calculation of overtime payments.

The 20% loading for all ordinary hours is in lieu of annual
leave, sick leave, public holidays or any other such leave related
provisions.

Casual employees will participate in the rostered day off
(RDO) provisions described later in this Agreement.

4.6 Weekly Pay
It has been agreed between parties that wages will be paid

on a weekly basis, via Electronic Funds Transfer to agreed
financial institutions.

5.0—ADDITIONAL ALLOWANCES
5.1 Award Allowances
These allowances apply to the whole of the Argyle operations:

(a) Leading Hand Allowance
In addition to the appropriate total wage prescribed
in Clause 4.1 of this Agreement, a weekly allowance
shall be paid to those persons designated by Fluor
Daniel Power & Maintenance Services to perform
the duties as described in subclauses (i), (ii) and (iii).
Charge Hand

(I) if placed in charge of a group of 3 to
10 workers and required to manage
their field activities $19.00

Leading Hand
(ii) if placed in charge of a group of 10

to 20 workers and required to
manage their field activities, prepare
timesheets, co-ordinate JSAs and co-
ordinate plans, materials, supply and
equipment $28.00

Team Leader
(iii) if placed in charge of a group of

more than 20 workers and required
to manage their field activities,
prepare timesheets, prepare daily
work plan, help prepare and maintain
quality records, co-ordinates JSAs
and co-ordinates the plant
material/equipment required by
his group $38.00

All the above would be expected to use computers
as and when require to complete administrative tasks.
Charge Hands, Leading Hands and Team Leaders
would not be expected to initiate or implement the
formal disciplinary procedures contained in 8.2.

(c) Disability Allowance
Consistent with the order of the Western Australian
Industrial Relations Commission relating to the
Argyle area, an allowance of $2.98 (flat) for each

hour worked shall be paid. This allowance shall be
paid in full compensation for and recognition of all
disability allowances, special rates and provisions
prescribed by the Award, and specifically in lieu of
all disabilities associated with the diamond industry
and location.

(d) Travel & Transport
Employees will be paid 4 hours travel time at their
base rate of pay for travel to and from the Argyle
Diamond Mine site and Perth for all authorised travel,
including R & R and mobilisation/demobilisation.

(e) Location Allowance
For the purpose of calculating location allowances
for this Agreement, it is assumed that all employees
are married and provided with board and lodging by
his / her employee free of charge.
The calculation of Location Allowance will be as
follows:

- Location Allowance for Argyle x 2 x 0.666

6.0—HOURS OF WORK
6.1 Hours of Work

(a) The ordinary hours of work under this Agreement
will average 38 hours per week over a defined work
cycle and are to be worked Monday to Friday be-
tween 6.00 am and 6.00 pm as required by the em-
ployer.

(b) The number of hours which will usually comprise
the working week will be an average of 65 hours on
the basis of a 10 hour day, 13 day fortnight which is
inclusive of rostered overtime, subject to operational
requirements. Calculation of payment for hours
worked up to 10 hours per day will be :

- time and a half for the first 2 hours (provided
that each shift shall stand alone)

- double time for all additional overtime
- double time for all overtime performed on

Sundays
- double time and a half for work performed on

the public holidays specified in clause 7.1
(c) RDOs will be accrued at the rate of 0.4 hours / day

(Monday to Friday) worked and paid out when R&R
is taken.

6.2 Meal and Smoko Breaks
(a) An employee shall be entitled to ½ an hour unpaid

meal break per 10 hours or longer shift in accord-
ance with the provisions of this subclause, if an em-
ployee works 12 hours or longer continuous shift the
½ hour meal break is paid.

(b) An employee shall not be compelled to work more
than five consecutive hours without a meal break
except where an arrangement is entered into between
an employee and Fluor Daniel Power & Maintenance
Services.

(c) Employees shall be entitled to one 15 minute paid
smoko break between the time of commencement
and the employee’s meal break. However, this enti-
tlement is contingent upon employees recognising
the 15 minute time period on smoko breaks and re-
serves the right to limit this entitlement for employ-
ees found consistently exceeding the 15 minute limit.
Where convenient, employees shall have their smoko
in the nearest available ADM smoko facility rather
than returning to the Fluor Daniel Power & Mainte-
nance Services smoko facility.

(d) The scheduled time for meal or smoko breaks may
be altered by management in respect of one or more
employees if it is necessary to do so to meet a re-
quirement for the continuity of operations.

(e) Meal and smoko breaks may be staggered in order
to meet operational requirements.
If a meal break commencement is delayed by more
than one half hour after the arranged time in accord-
ance with paragraphs (b) and (e) of this subclause
then overtime rates will be applied from the arranged
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scheduled commencement time for the break and con-
tinue until the meal break is taken.

6.3 Requirement to Work Overtime
(a) General

Fluor Daniel Power & Maintenance Services may
require an employee to work additional overtime in
addition to the normal working week and the em-
ployee will not unreasonably refuse to work such
overtime.
Payment for overtime hours will be calculated on
the applicable rate as described in Clause 4.
For the purposes of calculating overtime payments,
each day shall stand alone. Provided that when an
employee works overtime that continues beyond
midnight, the time after midnight shall be deemed to
be part of the previous days work for the purposes of
calculating overtime.
Payment for overtime worked during shift work shall
be based on the rate payable for that shift.

(b) Rest Period
(i) Where overtime work is necessary, employ-

ees, where possible, shall be given ten
c\onsecutive hours off duty between succes-
sive shifts, provided that:

• if the employee has not had ten con-
secutive hours off duty between the end
of overtime work and the time that he /
she is due to begin their next shift, the
employee shall not be required to at-
tend work until ten consecutive hours
off duty have been completed, but shall
not lose any pay for scheduled work-
ing time occurring during this period.

• if, on management’s instructions, the
employee resumes work prior to the
completion of ten hours off duty, the
employee shall be paid at overtime rates
as described in Clause 4 until released
from duty and shall then be entitled to
ten hours off duty.

(ii) Employees required to work overtime (after
their usual ceasing time for the day or shift)
for 1½ hours or more shall be allowed to take
an overtime meal break of twenty (20) min-
utes duration immediately after the usual ceas-
ing time paid at ordinary rates. After each
subsequent four hours of continuous work the
employee shall be allowed to take an overtime
meal break of twenty (20) minutes duration
provided work continues after the taking of
overtime meal break, without loss of pay
Whereby agreement between the employer and
the employee, an employee continues to work
past his usual finishing time for in excess of
one and half hours without taking his over-
time meal break, he shall be regarded as hav-
ing worked twenty (20) minutes more than the
time worked and shall be paid accordingly.

(c) Recalls/Call Outs
When an employee is recalled to work after leaving
the job, the employee shall be paid for at least four
hours at overtime rates.

(d) Notification
There is a requirement for flexibility with respect to
notification of a request to work overtime due to the
nature of Fluor Daniel Power & Maintenance Serv-
ices’ business as a service provider. Fluor Daniel
Power & Maintenance Services should as a princi-
ple give as much notice of overtime as possible. As a
guideline Fluor Daniel Power & Maintenance Serv-
ices should give:

(i) A minimum of 24 hours notice for planned
overtime.

(ii) As much notice as possible for unplanned over-
time, with no minimum notice required.

A request for an employee to work planned
overtime shall not be unreasonably refused.
The inability of an employee to work un-
planned overtime will not prejudice their em-
ployment.

(e) Call Out Roster (Cranage)
When an employee is rostered on as call out crane
driver, the employee shall be paid 1 hour at overtime
rate. Should the employee be called out or recalled
to work, the employee shall also be paid pursuant to
paragraph 6.3(c) of this subclause.

6.4 Shift Work
(a) Definitions:

Day Shift: shall be a shift worked from 6.00 am to
6.00 pm.
Night Shift: shall be a shift worked from 6.00 pm to
6.00 am.
The above may be modified by mutual agreement
between both parties.

(b) Shift Loadings
Employees working on afternoon or night shift shall
be paid a loading of 25% calculated on the employ-
ee’s base rate of pay for ordinary hours only. Shift
hours in excess of 10 will be paid at the rate of dou-
ble time thereafter, unless otherwise agreed.
Further, all parties have given their ongoing com-
mitment that this issue will not be used as a prec-
edent for application outside this Agreement, whether
those other sites involve Fluor Daniel Power & Main-
tenance Services.

(c) Broken Shifts
(i) Where any particular process is carried out on

shifts other than day shift, and less than five
consecutive afternoon or five consecutive night
shifts are worked on that process, then em-
ployees employed on such afternoon or night
shifts shall be paid at overtime rates.
Provided that where the ordinary hours of work
normally worked in an establishment are
worked on less than five days, then the provi-
sions of paragraph (i) shall be as if four con-
secutive shifts where substituted for five
consecutive shifts.

(ii) The sequence of work shall not be deemed to
be broken under the preceding paragraph by
reason of the fact that work on the process is
not carried out on a Saturday or Sunday, or
any other day that the employer observes a
shutdown for the purpose of allowing an RDO,
or on any holiday.

7.0—LEAVE
Employees will be entitled to leave provisions in accordance

with this Agreement.
7.1 Public Holidays:

(a) The following days shall be allowed as holidays to
be taken without loss of pay:

- New Years Day, Good Friday, Anzac Day,
Labour Day and Christmas Day.

(b) Provided that another day may be taken as a holiday
by agreement between the parties in lieu of any of
the days names in this subclause.

(c) Any employee who is not required to work on a par-
ticular day for the sole reason that the day is a public
holiday, is entitled to be paid for 7.6 hours at the
employee’s base hourly wage rate as per Clauses 4.1.

(d) Any employee who is required to work on one of the
days specified in subclause 8.1(a) of this Clause shall
be paid a penalty rate of 2½ times their base hourly
rate of pay.

(e) For the purposes of this subclause, the day of ob-
servance for any of the holidays mentioned in
subclause 7.1(a) above, shall be the day that is
Gazetted in respect of that holiday in the Western
Australian Government Gazette.
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7.2 Annual Leave
(a) An employee shall become entitled to five weeks

leave with pay at the completion of each twelve
month period of continuous service. Annual leave
may be taken on a pro rata basis.

(b) For the purposes of this subclause, the amount of
pay to be received by an employee for annual leave
shall be equal to the wage the employee would have
received for 38 ordinary hours per week (38 hrs x
base hourly rate as per Clauses 4.1).

(c) In addition to the payment prescribed in paragraph
(b) of this subclause an employee shall receive a load-
ing of 17.5% calculated on the amount prescribed in
paragraph (b).

(d) The employee and the employer shall, where practi-
cal and possible, endeavour to agree to a time that is
mutually suitable to both parties for the taking of the
employee’s annual leave. The employer should not
unreasonably refuse leave if 4 weeks notice has been
given of commencement date.

(e) If a holiday, as prescribed in subclause 1(a) of this
Clause falls during an employee’s period of annual
leave, then one extra working day shall be added to
the period of leave in respect of that holiday.

(f) An employee whose employment terminates after
completion of a twelve month qualifying period but
before the employee has taken annual leave in re-
spect of that period, shall be entitled to payment in
lieu of that leave as prescribed by subclause (2)(b)
and (c) of this clause, unless the employee has justi-
fiably been dismissed for serious misconduct, and
that serious misconduct occurred prior to the com-
pletion of the qualifying period.

(g) If after one week’s continuous service into any quali-
fying period, an employee lawfully leaves their em-
ployment, or if the employment is terminated by the
employer through no fault of the employee, then the
employee shall be paid 3.656 hours pay at the rate
prescribed by subclause (2)(b) of this Clause divided
by 38 for each week of completed service.

(h) Continuous service shall include any time spent off
work for which the employee is entitled to claim sick
leave, periods of annual leave, workers compensa-
tion and public holidays, but shall not include any
time spent on leave without pay, including parental
leave.

(i) Employees may be required to take annual leave (or
leave without pay if sufficient accruals are not avail-
able) to allow the Argyle maintenance operations to
shutdown over the Christmas / New year period. The
length of this shutdown is to be defined by Fluor
Daniel Power & Maintenance Services at least one
month before the period of shutdown.

(j) In cases where an employee is requested to be called
back from annual leave due to unforeseen or emer-
gency circumstances, that employee shall be paid in
accordance with the terms of this Agreement for that
day or days and shall also receive an extra day or
days annual leave, even if only part of a day is
worked.

7.3 Long Service Leave
The provisions of the Long Service Leave Act 1958 and the

Construction Industry Portable Paid Long Service Leave Act
1985 (WA) are hereby incorporated into and shall be deemed
to be part of this Agreement.

7.4 Leave Provisions for Casual Employees
The provisions of this Section shall not apply to casual

employees.
7.5 R & R Leave Provision
Upon satisfactory completion of a six (6) week work cycle,

an employee will be entitled to either one or two weeks of
Rest & Recreation Leave (R&R).

At the commencement of their employment, employees may
elect to be on either a 6 & 1 or 6 & 2 week R & R cycle.
Employees may subsequently charge this cycle at the beginning

of the R & R cycle, subject to any manning and operational
requirements.

8.0—INDUSTRIAL RELATIONS
8.1 Grievance Procedure

(a) Where a question, dispute or difficulties arises, the
matter shall be initially discussed and resolved be-
tween the employee (and if the employee so desires,
their union delegate, or other employee representa-
tive) and the employee’s immediate supervisor.

(b) If the question, dispute or difficulty remains unre-
solved after the process described in subclause (a) of
the clause has been followed, the union delegate or
employee representative shall discuss and attempt
to resolve the dispute with the site manager.

(c) If the matter remains unresolved, it shall be referred
to a senior management representative and the ap-
propriate full-time union official. The parties shall
then initiate steps to resolve the grievance as soon as
possible.

(d) While the steps outlined in subclauses (a), (b) and
(c) of this clause are being followed, no industrial
action shall be taken. A maximum of seven (7) days
is allowed for discussion in step (c) above to resolve
any grievance.

(e) If, after step (c), the grievance is still not resolved,
either party may refer the matter to the Western Aus-
tralian Industrial Relations Commission.

(f) Either party will give the earliest possible notice to
the other party of any issue or problem which has
the potential to give rise to a grievance or dispute.
All relevant facts will be recorded and clearly iden-
tified throughout.

(g) While the procedures outlined in this clause are be-
ing followed, normal work practices shall be observed
and in accordance with Fluor Daniel Power & Main-
tenance Services safety procedures. For the purposes
of this clause normal work practices means work
without bans, limitations or strike action.

8.2 Disciplinary Procedure
(a) Disciplinary action against employees of Fluor Daniel

Power & Maintenance Services shall take the fol-
lowing form:

(i) Formal Verbal Warning
Normally carried out by Supervisor in pres-
ence of foreman and union delegate or other
employee representative (if requested by the
employee), if behaviour/actions of an em-
ployee requires improvement. Employee is to
be given an opportunity to explain and/or re-
spond. All discussions are to be recorded and
included, with a record of a formal verbal
warning, in the employee’s file.

(ii) Written Warning
Normally carried out by supervisor in pres-
ence of superintendent or manager with union
delegate or other employee representative (if
requested by the employee). The employee is
advised that his/her actions/behaviour have not
improved sufficiently. Employees once again
given an opportunity to respond to the allega-
tions. Consequences of first written warning
are outlined to the employee and they will be
advised that the warning will be included in
their file.

(iii) Final Written Warning
Normally carried out by manager and super-
visor concerned in presence of union delegate
or other employee representative (if requested
by the employee). Employee is told that be-
haviour/actions have still not improved and any
further re-occurrence will result in dismissal.
Again, the employee is given an opportunity
to respond to the allegations, and the warning,
with record of discussions is placed in the
employee’s file. This final written warning is
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to clearly identify areas of allegation and em-
ployee’s response, and signed by all present.

(b) Any issues arising from the application of this pro-
cedure shall be resolved in accordance with clause
8.1 Settlement of Grievances

8.3 Demarcation

(a) The parties agree that, as a step toward achieving the
productivity and flexibility aims and objectives of
this Agreement, demarcation disputes of all kinds
must be prevented.

(b) In the interests of developing a more highly skilled
and flexible workforce and removing restrictive de-
marcation barriers from the workplace, employees
shall carry out all directions and duties that are within
the scope of their skill, competence, training and cer-
tification ensuring the safety and quality requirements
of the job are maintained.

(c) Engineering, commissioning and supervisory staff
may use tools when carrying out inspections, testing
equipment or instructing/training employees provided
that this action does not attempt to replace the jobs
of employees covered by this Agreement and the staff
member is qualified and competent to carry out the
works.

(d) Union coverage that existed at the time of entering
into this Agreement is preserved.

8.4 Self-Supervision

(a) In keeping with the overall aims and objective of
this Agreement, and as a reflection of Fluor Daniel
Power & Maintenance Services faith in the ability
and dedication of its employees, it is a fundamental
aim of this Agreement to promote the concept of self-
supervision within its workforce.

(b) Employees are to be encouraged to use their initia-
tive and self-discipline to ensure that their work is
completed with as little supervision as possible.
Employees shall also be encouraged to contribute
ideas for productivity and efficiency enhancements
and participate in decisionmaking processes via the
consultative committee and direct communications.

Employees shall be encouraged to form teams and
administer and manage their own activities to a
greater degree.

(c) Fluor Daniel Power & Maintenance Services under-
takes to provide the required training to employees,
supervision and management to facilitate this cul-
tural change which is so vital to the long term pros-
perity o the company.

8.5 Weekly Hire Employees

(a) All employees covered by this Agreement, with the
exception of Casual Employees, shall be deemed to
be weekly hire employees for the purposes of this
subclause.

(b) Employees may be terminated or resign from their
employment by providing the period of notice pre-
scribed by Clause 6.2 of the Metal Trades (General)
Award.

(c) Payment or forfeiture in lieu of notice where appro-
priate shall be in accordance with the wage payable
for 38 ordinary hours at base hourly rate for each
week of notice.

(d) (i) The period of notice of resignation for em-
ployees is to be the same as that specified in
paragraph (b) above, except that there shall be
no extra notice required based on the age of
the employee.

(ii) If an employee fails to give the required no-
tice, the employee forfeits the entitlement to
any monies owing to the employee under this
Agreement, other than those monies which
exceed the ordinary wages for the required
period of notice, unless otherwise agreed be-
tween both parties.

8.6 Casual Employees
(a) Casual employees will be used from time to time in

order to alleviate shortfalls in Fluor Daniel Power &
Maintenance Services’ permanent workforce. An em-
ployee to be employed as a casual will be notified of
their casual status in writing at the time of engage-
ment.

(b) For the purposes of this Agreement, an employee is
deemed to be casual if their expected term of em-
ployment is up to three months during any one ten-
ure. An employee can be confirmed as a permanent
employee at any time during that three months.

(c) The period of notice for a casual employee shall be
one hour.

(d) After 3 months continuous employment with Fluor
Daniel Power & Maintenance Services, the employee
will be entitled to become a weekly hire employee
and be notified accordingly. After two months em-
ployment as a casual employee a formal review will
be held involving the employee and his supervisor
to inform the employee of his probable long term
status.

(e) In all other respects the terms of casual employment
shall be in accordance with provisions relating to the
employment of casuals in the Metal Trades (Gen-
eral) Award No 13 of 1965, as amended.

8.7 Seconded Employees
A Seconded Employee is a person engaged to fulfil a specific

task or assignment. The task must have a work scope and a
duration, eg a secondee to a Client Organisation where the
Client requests the services of a particular skill to work on
their premises (generally under the Client’s supervision) for
some determined time.

A Seconded Employee will be under the overall management
of Fluor Daniel Power & Maintenance Services and will be
engaged on the clear understanding that their employment
conditions are:

(a) They are employed by Fluor Daniel Power & Main-
tenance Services, are subject to all applicable Fluor
Daniel Power & Maintenance Services conditions
of employment, as set out in this Agreement and are
subject to overall supervision and management of
Fluor Daniel.

(b) Their term of employment will be for the duration of
the assignment or secondment only.

(c) At the completion of the assignment their employ-
ment with Fluor Daniel Power & Maintenance Serv-
ices may be terminated and all outstanding
entitlements paid out.

(d) Transfer from casual to permanent status will be in
accordance with the condition for permanent employ-
ment described in Clause 8(6) of this Agreement.
However, even though the employee may be trans-
ferred to permanent status the employee will still
remain a Seconded Employee and employment con-
ditions shall remain as described in (a), (b) and (c)
above.

8.8 Wage Increases
The parties recognise that, in order for Fluor Daniel Power

& Maintenance Services’ Argyle operations to remain viable,
there must be a continuous improvement in productivity. Thus,
future wage increases beyond the expiry of this Agreement
will be linked to productivity and / or efficiency enhancements
as evaluated by the Consultative Committee. Any and all wage
rate increases prescribed by either the Australian or Western
Australia Industrial Relations Commissions are deemed to be
included totally within the rates of pay prescribed herein.
Accordingly, the only rates of pay payable to employees
engaged pursuant to this Agreement are those stated herein.
These rates will apply for the duration of this Agreement.

8.9 Stand Down
(a) Payment may be deducted from an employee’s wages

for any day(s) or part day(s) on which an employee
cannot usefully be employed because of industrial
action by the union party to this Agreement.
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If an employee is not able to be usefully employed
on any day due to industrial action beyond Fluor
Daniel Power & Maintenance Services control, then
the employee may be stood down with two hours of
pay until normal work is able to be resumed. How-
ever, where an employee has commenced work, the
employee shall be provided with four hours work or
be paid in lieu thereof.

(b) Cyclone Stand-Down
(i) Subject to the provisions of this clause the fol-

lowing shall apply when because of a cyclone
the employer stands down employees em-
ployed under this Agreement.

(ii) (a) Each employee who:
- is on duty at the commencement

of the cyclone period for and
remains at work until otherwise
directed by the employer, and

- following the “all clear”
resumes duty in accordance
with the direction of the em-
ployer shall be paid for his/her
normal rostered hours occurring
during the stand-down.

(b) An employee shall not be entitled to
be paid for his/her normal rostered
hours occurring during the stand-down;
if the employee:

- is required for work and is re-
quested to do so by his/her em-
ployer and refuses
OR

-is not willing or available (except in the
case of obvious hardship as a
result of the cyclone) to work
when so requested.

(iii) (a) An employee who is required to remain
at work during a cyclone or who is re-
called to work, shall be paid a call out
payment in addition to his/her work-
ing hours.

(b) An employee who is not required to
remain at work during a cyclone and
who is recalled to work, shall be paid a
call out payment in addition to his/her
working hours.

(iv) Following a declaration of the “all clear” given
in accordance with the local cyclone proce-
dures, employees who would have normally
been on duty are required to resume immedi-
ately and all others are required to resume on
their next rostered shift unless the employer
notifies them otherwise.
Where on the day following the resumption
of normal operations or on any subsequent day
an employee cannot, because of damage
caused to the operations or work site by the
cyclone be usefully employed, the employer
may stand the employee down without pay.

9.0—OCCUPATIONAL HEALTH AND SAFETY
9.1 Safety Committee

(a) In the interests of promoting and sustaining safe and
practical systems of work, the parties agree to form
a committee consisting of equal numbers of Fluor
Daniel Power & Maintenance Services management
and employee representatives to consider issues and
disputes relating specifically to health and safety at
Fluor Daniel Power & Maintenance Services Argyle
Area maintenance operations.

(b) The Safety Committee shall have the following aims
and responsibilities consistent with Fluor Daniel
Power & Maintenance Policies and Procedures:

(i) to ensure that methods, materials and tools
used on site are safe and used in a safe and
practical manner.

(ii) to ensure that employees are appropriately
trained in the safe use of equipment, tools,
materials and that systems of work are struc-
tured in a safe manner.

(iii) to develop initiatives that enhance health and
safety on site in an efficient and practical man-
ner.

(iv) to liaise with the Consultative Committee (see
subclause 10.5 (4) in relation to the develop-
ment of initiatives as described in paragraph
(iii) of this subclause.

(v) to facilitate the resolution of disputes relating
specifically to occupational health and safety
at Fluor Daniel Power & Maintenance Serv-
ices Argyle operations in accordance with the
Argyle Region Safety Management Plan.

9.2 Amenities
Amenities are to be provided in accordance with requirements

of site specific appendices attached. However, as a minimum
the following will be provided:

(i) Air conditioned smoko rooms (where possible).
(ii) All requirements for coffee, tea, sugar, milk and cool

drinking water.
(iii) Fridge or ice box (complete with regular supply of

ice) suitable for smoko room size.
9.3 Inductions
Inductions to be conducted as soon as possible after an

employee commences work on a site. Inductions shall include
an introduction to union delegate, safety officer and
Consultative Committee member. Argyle induction procedure
is attached to this Agreement.

9.4 Protective Clothing
All new permanent employees are entitled to receive five

sets of clothes (long sleeved cotton shirts and long cotton
trousers) or overalls, one set of boots (and a welder cap for
coded welders or boilermakers) on commencement. All further
issues to be on a fair wear and tear basis with no issue unless
worn out items are presented for exchange. Company to
maintain records of usage and counsel for excessive
replacements. Casual employees to supply their own clothing,
ie long sleeved cotton shirts and trousers or overalls and boots.
Safety equipment will be supplied by the company. T-shirts
are not standard issue. Overalls will be issued to those
employees who are required to do dirty work and returned at
the completion of the job.

Casual employees are entitled to receive two sets clothes
(long sleeved cotton shirts and long cotton trousers) or overalls
and one set of boots after six weeks continuous service. This
issue will be taken into account when the casual employee is
re-engaged or transferred to permanent status.

9.5 Alcohol and Non-Prescription Drugs
Employees will, under no circumstances, be allowed to work

on an Fluor Daniel Power & Maintenance Services site under
the influence of alcohol or any other drug. Employees who are
required to take prescription medication shall inform their
immediate supervisor before the beginning of any shift, and
management reserves the right to prohibit any employee under
the influence of a prescription drug which is deemed to affect
their performance from commencing or completing a shift.

Alcohol shall not be permitted on site without the express
permission of Fluor Daniel Power & Maintenance Services.

Any employee found in unauthorised possession of alcohol
and / or non-prescription drugs will be summarily dismissed
for misconduct.

10.0—CONSULTATIVE MECHANISMS
10.1 Commitment
As part of their strategy for achieving the aims of this

Agreement, the parties recognise the importance of structured
and amicable workplace relations. In keeping with this
philosophy, the parties agree that the establishment of
consultative and participative relations is highly desirable.

10.2 Training
The parties agree that employee training and personal

development is important to the long term future of Fluor
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Daniel Power & Maintenance Services’ operations and as such
will be a permanent topic on the Consultative Committee’s
agenda for their regular meetings.

10.3 Continuous Improvement
The parties agree that in order to remain viable and profitable,

thus affording employees the maximum possible job and
income security, continuous improvements must be made in
the areas of productivity, flexibility, efficiency and safety. There
are no limits to improvements in these areas, and there are no
fixed targets. Improvements should be viewed as ongoing and
never ending. Various mechanisms will be examined with a
view to maintaining continuous productivity improvement.
These include, but are not limited to:

(a) Pay Queries
(b) Consultable Usage
(c) Quality of Tools / Consumables
(d) Skill Matrix
(e) Safety
(f) Sick Leave Usage
(g) Levels of Overtime
(h) Quality Rework Rate

10.4 Recognition and Feedback
Consistent with achieving the objectives of improving safety,

efficiency, productivity and quality of work the Company will
implement a system of evaluating the work performance of
each employee, so that the Company’s and employees goals
are achieved and both will benefit by participating in a system
which provides regular and written recognition and feedback.
The evaluation system will address issues related to work
performance, which includes:

• Safety Performance
• Safe Working Practices
• Identification with employer’s goals
• Positive work approach
• Quality of work
• Productivity
• Co-operation with others
• Teamwork
• Attendance and timekeeping etc
• Compliance with issue resolution arrangements

A record of each evaluation will be maintained by the
Company.

10.5 Consultative Committee
(a) The parties recognise the importance of following

an agreed and practical strategy such that the achieve-
ment of the aims specified in Clause 3 of this Agree-
ment is facilitated.

(b) The parties agree to establish or maintain a Consulta-
tive Committee consisting of equal numbers of em-
ployee and employer representatives (with a
minimum of two from each). The Committee would
be charged with the following aims and responsi-
bilities:

(i) To monitor the progress of productivity and
efficiency initiatives resulting from the appli-
cation of this Agreement, and to evaluate any
proposals (from any party/s) which offer po-
tential productivity, flexibility and/or safety en-
hancements, especially as referenced in
subclause 10.3 above.

(ii) To conduct ongoing discussions on a monthly
basis, or as required, regarding productivity,
work practices, management/employee rela-
tions and other general proposals aimed at
improving the viability and/or stability of Fluor
Daniel Power & Maintenance Services’ Argyle
operations.

(iii) To assist the amicable and swift resolution of
disputes arising at any of Fluor Daniel Power
& Maintenance Services’ Argyle operations in
relation to the operation of this Agreement.

(iv) To encourage and facilitate the effective utili-
sation of the intellectual resources, skills and
experience of members of Fluor Daniel Power
& Maintenance Services workforce.

(v) To represent and consider the interests of both
employees and management in rational discus-
sions relating to employment relations at Fluor
Daniel Power & Maintenance Services Argyle
operations.

(vi) To liaise with the Safety Committee (see
Clause 9—Occupational Health and Safety of
this Agreement) and any other consultative
mechanisms that are set up by the parties to
ensure that initiatives that are introduced do
not in any way compromise the aims and ob-
jectives of other areas.

(vii) To review training needs of the employees and
the proposed training plan put forward by Fluor
Daniel Power & Maintenance Services for its
workforce employed at Argyle Diamond Mine.

SIGNATURES OF THE PARTIES
Signed for and on behalf of Fluor Daniel Power and

Maintenance Services—
K Sunderland (Signed)
Company Signature
 Regional Manager
Title (Print)
Date: 19/Dec/96
Witness: S.Pat (Signed)
Date: 19/ 12/ 96

THE COMMON SEAL of ) COMMON
the Automotive, Food, Metals ) SEAL
Engineering, Printing and Kindred )
Industries Union of Workers )
Western Australian Branch )
was hereto affixed in the presence of )

 J Sharp-Collett (Signed)
Signature
John Sharp-Collett
State Secretary
Title (Print)
Date: 24/12/96
Witness: A.D.Giresoff (Signed)
Date: 24/12/96

BLACKADDER CONSTRUCTION SERVICES
(AUSTRALIA) A.C.N. 075 296 883

SCAFFOLDING INDUSTRIAL AGREEMENT
No. AG 281 of 1996.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters and
Plasterers Union of Workers

and

Blackadder Construction Services (Australia) Pty Ltd.

No. AG 281 of 1996.

Blackadder Construction Services (Australia) Scaffolding
Industrial Agreement.

COMMISSIONER P E SCOTT.

7 January 1997.

Order.
HAVING heard Mr G Giffard on behalf of the Applicant and
there being no appearance on behalf of the Respondent and by
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consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders:

THAT the Blackadder Construction Services (Australia)
Scaffolding Industrial Agreement in the terms of the fol-
lowing schedule be registered on the 20th day of Novem-
ber 1996.

(Sgd.) P.E. SCOTT,
[L.S] Commissioner.

Schedule.

1.—TITLE
This Agreement will be known as the Blackadder

Construction Services Australia A.C.N. 075 296 883
Scaffolding Industrial Agreement.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Area and Parties Bound
4. Application
5. Aims and Objectives of this Agreement
6. Term and Renewal of Agreement
7. Allowances
8. Dispute Settlement Procedure
9. Safety Dispute Resolution

10. First on Last Off
11. Overtime
12. Company Based Incentive Scheme
13. Industry Standards
14. Clothing and Footwear
15. Training Allowance, Training Leave, Recognition of

Prior Learning
16. Pyramid Sub-contracting
17. All-in Payments
18. Sick Leave
19. Drug and Alcohol, Safety and Rehabilitation Pro-

gram
20. Signatories to the Agreement

Appendix A—Drug and Alcohol, Safety and Reha-
bilitation Program

3.—AREA AND PARTIES BOUND
This is an Agreement between The Western Australian

Builders’ Labourers, Painters & Plasterers Union of Workers)
(hereinafter referred to as the “Union”) and Blackadder
Construction Services (Australia) Pty Ltd (hereinafter referred
to as the “Company”) in the State of Western Australia.

4.—APPLICATION
1. This Agreement shall be binding on the Company, the

Union and its officers and employees eligible to be members
of the Union employed by the Company, on scaffolding work
covered by the terms of the Building Trades (Construction)
Award 1987, No. 14 of 1978 (the relevant Award). There are
approximately four employees covered by this Agreement.

2. The provisions of this Agreement are in addition to
entitlements specified in the relevant Award and where there
is an inconsistency the Agreement shall prevail.

5.—AIMS AND OBJECTIVES OF THE AGREEMENT
The Objectives of this Agreement are to:

1. Increase the efficiency of the Company by the effec-
tive use of the skills and commitment of the employ-
ees of the Company.

2. Improve the living standards, job satisfaction and
continuity of employment of the Company’s employ-
ees.

3. Develop best practice standards that are based upon
a culture of opportunity, continuous learning and im-
provement through training.

4. Ensure that increases in efficiency on the job are im-
plemented in such a way as to ensure that health and
safety standards in the industry are maintained.

5. Provide a mechanism by which disputes can be re-
solved quickly and in a manner which shall avoid
lost time.

6.—TERM AND RENEWAL OF AGREEMENT

1. This Agreement shall come into operation from the date
of signing and shall remain in force for a period of two years.

2. Any party may terminate the Agreement provided three
months’ notice has first been given in writing.

3. The parties agree to commence discussions on the terms
and conditions of any future Agreement three calendar months
prior to the expiration of this Agreement.

7.—ALLOWANCES

1. Except as provided for in sub-clause 2 herein, the following
rate shall apply to all employees covered by this Agreement.

From date of signing, hourly rate of $13.71.

From 1 August 1996, hourly rate of $14.15.

From 1 February 1997, hourly rate of $14.59.

2. In addition, the following allowance will be paid for work
carried out:

a) A rate of $5.25 per hour will be paid to all employ-
ees. This allowance is “all purpose” and shall be in-
cluded as part of the ordinary rate.

8.—DISPUTE SETTLEMENT PROCEDURE

In relation to any questions, disputes or difficulties arising
out of the operation of this Agreement the dispute settlement
procedure that shall apply shall be in the same terms as that
outlined in Clause 46 Settlement of Disputes of the Award.

9.—SAFETY DISPUTE RESOLUTION

1. It is agreed the Company and their employees have a
responsibility to ensure that workplaces are safe and that
employees are not exposed to hazards.

2. In the event of any disagreements on the necessity to carry
out any safety measure or modify, reinforce or reinstate any
safety device whatsoever, the procedures set out in this clause
will be adopted.

3. No person shall dismiss a safety complaint. Any complaint
should be referred to the Company’s safety officer or worker’s
safety representative to be dealt with in accordance with the
following procedures:

a) Where any employee becomes aware of an unsafe
situation, that employee will immediately notify the
Company’s safety officer or the worker’s safety rep-
resentative.

b) The Company’s safety officer and the worker’s safety
representative will take immediate action to have the
unsafe situation rectified.

c) Should the Company’s safety officer consider that
no safety precautions are necessary, he/she will no-
tify the worker’s safety representative accordingly
as soon as possible.

d) While there is disagreement on the ruling of the Com-
pany’s safety officer, the Company’s safety officer
will arrange for the immediate transfer of all em-
ployees from the disputed area.

e) Should the Company’s safety officer be of the opin-
ion that no action is necessary and the employees
safety representative disagrees, an appropriate inspec-
tor from the Department of Occupational Health,
Safety and Welfare (DOHSWA) will be requested to
undertake an inspection of the disputed area for the
purpose of resolving any such matter.

f) If disagreement still exists the chief inspector, con-
struction branch of DOHSWA or his/her nominee
will be called in to assist in the resolution of the dis-
pute.

4. Whilst the above procedure is being followed there will
be no stoppage of work in respect of the matter being
considered, except in the area alleged to be unsafe.

5. It is accepted that safety considerations override normal
work practices and depending on the degree of potential risk
to persons on the job, or the general public, can override normal
demarcation practices.
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10.—FIRST ON LAST OFF
1. The parties agree the continuity of employment is desirable

wherever possible, and that where it is not possible, employees
will be retrenched in order of seniority.

2. When applying the “first on last off” principle it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a state basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where the employee’s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
8—Dispute Settlement Procedure.

11.—OVERTIME
1. The allocation of overtime will be at the employer’s

prerogative provided that the employer will not discriminate
against any employee.

2. The practice of “one in all in” will not occur.
3. An overtime roster may be introduced after agreement is

reached between the employees, the Company and the Union.

12.—COMPANY BASED INCENTIVE SCHEME
1. The Company may negotiate incentive schemes which

will not affect the terms of this Agreement. These schemes
must ensure that the Award provides the base safety net and
that all workers on-site have the opportunity to share in the
proposed scheme.

2. Once negotiated incentive schemes will be submitted to
the Union prior to its implementation for confirmation that
the relevant Award requirements have been satisfied.

13.—INDUSTRY STANDARDS
It is a term of this Agreement that the Company will continue

to meet its current level of payment into the Western Australian
Construction Industry Redundancy Fund and will immediately
increase its level of payment into the Construction + Building
Unions Superannuation Scheme to $50 per week per employee.

14.—CLOTHING AND FOOTWEAR
1. The following items or other suitable clothing as agreed

between the company and the Union will be supplied to each
employee by the Company, upon the completion of five
working days.

(a) 1 pair safety boots, and will be replaced on a fair
wear and tear basis.

(b) 2 T-shirts with collars, and will be replaced on a fair
wear and tear basis.

(c) 1 bluey jacket for each employee employed during
the period 1 April to 31 October. (One issued per
year)

2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to fit
over safety helmets.

15.—TRAINING ALLOWANCE, TRAINING LEAVE,
RECOGNITION OF PRIOR LEARNING

1. The parties recognise the need to adopt a “total trade”
concept for training and skills acquisition to meet the current
and future requirements of the industry. To this end the parties
reaffirm their commitment to training and agree that training
and retraining of both the workforce and supervision will occur
on an ongoing basis.

2. It is agreed that safety training will be an important
component in the structured training programme.

3. All scaffolding work will be carried out using labour
suitably trained and qualified to a standard approved by the
Company and the Union.

4. A training allowance of $11.00 per week per worker shall
be paid by the employer to the Union Education and Training
Fund.

5. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calender year pro-
rata to attend courses conducted or approved by the NBCITC.
The employers’ approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer’s operations. The onus shall
rest with the employer to demonstrate an inability to grant
leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other
than:

course fees
course books and materials
payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.

6. The employer will actively encourage employees to seek
formal recognition of their skills (recognition of prior learning),
and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen’s Rights
Certificates.

16.—PYRAMID SUB-CONTRACTING
1. “Pyramid Sub-Contracting” is defined as the practice of a

sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-
contractor.

2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the contract
and intends to engage a specialist sub-contractor to perform
that work, that section may be re-let to a specialist sub-
contractor.

3. Further provided that when a sub-contract is let for labour
and material, a labour-only sub-contract may be let by the sub-
contractor, but it is unacceptable as a principle for further
labour-only subcontracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.

5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the
parties shall discuss and determine the issue in accordance
with the agreement dispute resolution procedure. In any event
of a disagreement, the matter shall be negotiated further
between the parties or referred to the Western Australian
Industrial Relations Commission. Whilst these procedures are
undertaken no industrial action shall occur.

17.—ALL-IN PAYMENTS
1. All-In methods of payments shall be prohibited.
2. “All-In Payments” means any system of payment that is

hourly, weekly, or daily which is either in lieu of payment for
overtime, or in lieu of one or more of the various award
conditions such as annual leave, public holiday payments,
inclement weather, etc.

Provided that All-In payments do not include casual
engagement on terms prescribed by the appropriate Award or
Agreement.

3. If an employer has been paying an employee an all in-rate
he/she shall be required to pay to the employee the difference
(if any) between the employee’s actual earnings and what the
employee would have earned had he/she been paid award rates
and conditions during his period of employment.

In addition to making the appropriate taxation deductions
from the employee’s wages, the employer shall also be required
to make the appropriate contributions to the C+BUSS and
Portable Long Service Leave Schemes.

4. If any party is of the view that this principle has been
breached or is aware of a contracting arrangement on a site
that is let to circumvent the payments prescribed under the
award or this clause, the matter may, if not resolved by the
head contractor, be negotiated between the parties or referred
to the Western Australian Industrial Relations Commission.

5. Any industrial action that may arise, shall be confined to
the employer in breach of this clause.
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18.—SICK LEAVE
For sick leave accrued after the date of signing of this

agreement the following will apply:
(a) The Company’s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination.

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is re-en-
gaged within a period of six months, the unpaid
balance of sick leave shall continue from the date of
re-engagement.

19.—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix B—Drug
and Alcohol, Safety and Rehabilitation Program.

20.—SIGNATORIES
Common Seal

JOHN MADDISON
(Signed)

JOE SOLOMON
(Signed)

G HEARN
(Signed)

ANTHONY THOMAS
(Signed) (Signed)
..................... ....................... ........................
On behalf of On behalf of (Print name)
the Union the Company

Dated this 23rd day of September, 1996

APPENDIX A

1.—PRINCIPLE
People dangerously affected by alcohol and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.

2.—FOCUS
• Site safety and the involvement of the site safety committee
• Peer intervention and support
• Rehabilitation

3.—WORKPLACE POLICY
a) A person who is dangerously affected by drugs or alcohol

will not be allowed to work until that person can work in
a safe manner.

b) The decision on a person’s ability to work in a safe man-
ner will be made by the safety committee, or on projects
with no safety committee, by a body of at least equal num-
bers of employee/employer representatives.

c) There will be no payment of lost time to a person unable
to work in a safe manner.

d) If this happens three times the worker shall be given a
written warning and made aware of the availability of
treatment/counselling. If the worker refuses help he/she
may be transferred/dismissed the next time he/she is dan-
gerously affected.

e) For the purposes of disciplinary action a warning shall be
effective for a period of 12 months from the date of issue.

f) A worker having problems with alcohol and or other drugs:
• Will not be sacked if he/she is willing to get help.
• Must undertake and continue with the recommended

treatment to maintain the protection of this program.
• Will be entitled to sick leave or leave without pay

while attending treatment.

4.—IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will—
a) Clearly state its endorsement of the BTG Drug and

Alcohol program and comply with it.

b) Provide access at an agreed time and venue for a
representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.

c) Authorise the attendance of appropriate company per-
sonnel, eg: Safety delegate/officer, safety commit-
tee members, union delegate, consultative committee
member(s) at the two hour BTG Drug and Safety in
the Workplace training course.

BLACKBEARD AND CO INDUSTRIAL
AGREEMENT

No. AG 298 of 1996.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters and
Plasterers Union of Workers

and
Owen and Ethel Blackbeard trading as Blackbeard and

Company.
No. AG 298 of 1996.

Blackbeard and Co Industrial Agreement.

COMMISSIONER P. E. SCOTT.
17 January 1997.

Order.
HAVING heard Mr G Giffard on behalf of the Applicant and
there being no appearance on behalf of the Respondent and by
consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders:

THAT the Blackbeard and Co Industrial Agreement be
registered on the 27th day of November 1996.

(Sgd.) P. E. SCOTT,
[L.S] Commissioner.

Schedule.

1.—TITLE
This Agreement will be known as the Blackbeard and Co

Industrial Agreement.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Area and Parties Bound
4. Application
5. Duration
6. Dispute Settlement Procedure
7. Single Enterprise
8. Relationship with Awards
9. Enterprise Agreement

10. Wage Increase
11. Industry Standards
12. Clothing and Footwear
13. Training Allowance, Training Leave, Recognition of

Prior Learning
14. Seniority
15. Sick Leave
16. All-In Payments
17. Pyramid Sub-Contracting
18. Fares and Travelling
19. Drug and Alcohol, Safety and Rehabilitation Pro-

gram
Appendix A—Wage Rates
Appendix B—Drug and Alcohol, Safety and Reha-
bilitation Program
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3.—AREA AND PARTIES BOUND
This is an Agreement between The Western Australian Build-

ers’ Labourers, Painters & Plasterers Union of Workers (here-
inafter referred to as the “Union”) and Owen and Ethel
Blackbeard trading as Blackbeard and Company (hereinafter
referred to as the “Company”) in the State of Western Aus-
tralia.

4.—APPLICATION
This Agreement shall be binding upon the Company, the

Union, its officers and members, and any person eligible to be
a member of the Union employed by the Company on work
covered by the terms of the Building Trades (Construction)
Award 1987, No. 14 of 1978 (the “Award”). There are ap-
proximately 4 only employees covered by this agreement. The
scope of work covered by this Agreement applies to Commer-
cial and Housing construction work where more than four (4)
dwellings are being constructed or on projects where the total
value of the contract exceeds $284,000.

5.—DURATION
This Agreement shall commence from the first pay period

on or after the date of signing and shall continue in effect until
31 July 1997.

The parties agree to commence discussion on the terms and
conditions of any future agreement three calendar months prior
to the expiration of this Agreement.

6.—DISPUTE SETTLEMENT PROCEDURE
In relation to any questions, disputes or difficulties arising

out of the operation of this Agreement the dispute settlement
procedure that shall apply shall be in the same terms as that
outlined in Clause 46 Settlement of Disputes of the Award.

7.—SINGLE ENTERPRISE
It is agreed that this Agreement applies in respect of a single

enterprise as defined in Clause 41A(2) of the WA Industrial
Relations Act 1979, as amended (the “Act”).

8.—RELATIONSHIP WITH AWARDS
This Agreement shall be read wholly in conjunction with

the Award. Where this Agreement is silent on rates of pay and
other matters pertaining to the employment relationship, the
Award shall apply. Where there is conflict between the rates
of pay, conditions, allowances and other matters in this Agree-
ment and the Award the higher rate shall apply.

9.—ENTERPRISE AGREEMENT
It is agreed that in the event of the Union and the Company

agreeing on the terms of a comprehensive enterprise agree-
ment, this Agreement may be terminated in accordance with
the requirements of the Act.

10.—WAGE INCREASE
This Agreement provides for increases in the hourly rate

resulting in the wage rates in the Appendix A—Wage Rates.

11.—INDUSTRY STANDARDS
It is a term of this Agreement that the Company will con-

tinue to meet its current level of payment into the Western
Australian Construction Industry Redundancy Fund and will
immediately increase its level of payment into the Construc-
tion + Building Unions Superannuation Scheme to $50 per
week per employee.

12.—CLOTHING AND FOOTWEAR
1. The following items will be supplied to each employee by

the Company, upon the completion of five working days.
(a) 1 pair safety boots, and will be replaced on a fair

wear and tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each employee employed during

the period 1 April to 31 October. (One issued per
year)

2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to fit
over safety helmets.

13.—TRAINING ALLOWANCE, TRAINING LEAVE,
RECOGNITION OF PRIOR LEARNING

1. A training allowance of $11.00 per week per worker shall
be paid by the employer to the Union Education and Training
Fund.

2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calender year pro-
rata to attend courses conducted or approved by the NBCITC.
The employers approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer’s operations. The onus shall
rest with the employer to demonstrate an inability to grant
leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other
than:

course fees
course books and materials
payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.

3. The employer will actively encourage employees to seek
formal recognition of their skills (recognition of prior learn-
ing), and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen’s Rights Cer-
tificates.

14.—SENIORITY
1. The parties agree the continuity of employment is desir-

able wherever possible, and that where it is not possible, em-
ployees will be retrenched in order of seniority.

2. When applying the “first on last off” principle it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a state basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where the employee’s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
6—Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements with
the Company.

15.—SICK LEAVE
For sick leave accrued after the date of signing this agree-

ment the following will apply:
(a) The Company’s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination.

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is re-en-
gaged within a period of six months, the unpaid
balance of sick leave shall continue from the date of
re-engagement.

16.—ALL-IN PAYMENTS
1. All-In methods of payments shall be prohibited.
2. “All-In Payments” means any system of payment that is

hourly, weekly, or daily which is either in lieu of payment for
overtime, or in lieu of one or more of the various award condi-
tions such as annual leave, public holiday payments, inclem-
ent weather, etc.

Provided that All-In payments do not include casual engage-
ment on terms prescribed by the appropriate Award or Agree-
ment.

3. If an employer has been paying an employee an all in-rate
he/she shall be required to pay to the employee the difference
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(if any) between the employee’s actual earnings and what the
employee would have earned had he/she been paid award rates
and conditions during his period of employment.

In addition to making the appropriate taxation deductions
from the employee’s wages, the employer shall also be re-
quired to make the appropriate contributions to the C+BUSS
and Portable Long Service Leave Schemes.

4. If any party is of the view that this principle has been
breached or is aware of a contracting arrangement on a site
that is let to circumvent the payments prescribed under the
award or this clause, the matter may, if not resolved by the
head contractor, be negotiated between the parties or referred
to the Western Australian Industrial Relations Commission.

5. Any industrial action that may arise, shall be confined to
the employer in breach of this clause.

17.—PYRAMID SUB-CONTRACTING

1. “Pyramid Sub-Contracting” is defined as the practice of a
sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-con-
tractor.

2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the contract
and intends to engage a specialist sub-contractor to perform
that work, that section may be re-let to a specialist sub-con-
tractor.

3. Further provided that when a sub-contract is let for labour
and material, a labour-only sub-contract may be let by the sub-
contractor, but it is unacceptable as a principle for further la-
bour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.

5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the par-
ties shall discuss and determine the issue in accordance with
the agreement dispute resolution procedure. In any event of a
disagreement, the matter shall be negotiated further between
the parties or referred to the Western Australian Industrial
Relations Commission. Whilst these procedures are undertaken
no industrial action shall occur.

18.—FARES AND TRAVELLING

In addition to Clause 12A of the award the following travel
payments shall be made in the form of a daily payment (on
days worked):

(i) $4 per day to be paid from 1 September 1996 to 31
December 1996;

(ii) $6.15 per day to be paid from 1 January 1997.

19.—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix B—Drug
and Alcohol, Safety and Rehabilitation Program.

Signed for and on behalf of—

The Union:  (signed) Common Seal
Date: 7/11/96

The Company: BLACKBEARD AND CO
Date: 6/11/96

OWEN BLACKBEARD
(Print name)  (signed)

APPENDIX A—WAGE RATES
Date of Signing 1 August 1 February

1996 1997
Hourly Rate Hourly Rate Hourly Rate

Labourer Group 1 $14.21 $14.66 $15.11
Labourer Group 2 $13.71 $14.15 $14.59
Labourer Group 3 $13.35 $13.77 $14.20
Plasterer, Fixer $14.76 $15.23 $15.70
Painter, Glazier $14.43 $14.89 $15.35
Signwriter $14.73 $15.20 $15.68

APPENDIX B—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

1. PRINCIPLE
People dangerously affected by alcohol, and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.

2. FOCUS
• Site safety and the involvement of the site safety com-

mittee
• Peer intervention and support
• Rehabilitation

3. WORKPLACE POLICY
a) A person who is dangerously affected by drugs or

alcohol will not be allowed to work until that person
can work in a safe manner.

b) The decision on a persons ability to work in a safe
manner will be made by the safety committee, or on
projects with no safety committee, by a body of at
least equal numbers of employee/employer repre-
sentatives.

c) There will be no payment of lost time to a person
unable to work in a safe manner.

d) If this happens 3 times the worker shall be given a
written warning and made aware of the availability
of treatment/counselling. If the worker refuses help
he/she may be transferred/dismissed the next time
he/she is dangerously affected.

e) For the purposes of disciplinary action a warning shall
be effective for a period of 12 months from the date
of issue.

f) A worker having problems with alcohol and or other
drugs:
• Will not be sacked if he/she is willing to get help.
• Must undertake and continue with the recom-

mended treatment to maintain the protection of this
program.

• Will be entitled to sick leave or leave without pay
while attending treatment.

4. IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will—
a) Clearly state its endorsement of the BTG Drug and

Alcohol program and comply with it.
b) Provide access at an agreed time and venue for a

representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.

c) Authorise the attendance of appropriate company per-
sonnel eg. Safety delegate/officer, safety committee
members, union delegate, consultative committee
members(s) at the two hour BTG Drug and Safety in
the Workplace training course.
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BUNNINGS FOREST PRODUCTS PTY LTD
(ENTERPRISE BARGAINING) AGREEMENT 1996.

No. AG 311 of 1996.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Bunnings Forest Products Pty Ltd

and

The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers—Western Australian

Branch.

No. AG 311 of 1996.

Bunnings Forest Products Pty Ltd (Enterprise Bargaining)
Agreement 1996.

COMMISSIONER P E SCOTT.

7 January 1997.
Order.

HAVING heard Ms J L Dowling on behalf of the Applicant
and Mr G C Sturman on behalf of the Respondent and by
consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders:

THAT the Bunnings Forest Products Pty Ltd (Enter-
prise Bargaining) Agreement 1996 in accordance with the
following Schedule be registered on the 11th day of De-
cember 1996.

(Sgd.) P. E. SCOTT,    
[L.S.] Commissioner.

———

Schedule.

1.—TITLE
This Enterprise Agreement shall be referred to as the

Bunnings Forest Products Pty Ltd (Enterprise Bargaining)
Agreement 1996.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Scope and Parties to this Agreement
4. Relationship to Parent Awards
5. Single Bargaining Unit
6. Aims and Objectives of the Agreement
7. Wages
8. Agreed Productivity Improvements
9. Occupational Safety and Health

10. Uniforms
11. Protective Clothing
12. Long Service Leave
13. Productivity Bonus
14. Volunteer Emergency Services Work
15. Future Matters
16. Counselling Procedure
16. Redundancy
17. Terms of Agreement
19. Further Claims
20. Not To Be Used As A Precedent
21. Signatories to Agreement

3.—SCOPE AND PARTIES TO THIS AGREEMENT
This Agreement shall apply to and be binding on Bunnings

Forest Products Pty Ltd (the “Company”) and the appropriate
employees engaged in or in connection with the Company’s
Manjimup Engineering Workshop.

This Agreement shall also be binding upon the Automotive
Food Metals Engineering Printing and Kindred Industries
Union of Workers, Western Australian Branch.

It is accepted that approximately 55 employees will be bound
by this Agreement upon acceptance and registration.

4.—RELATIONSHIP TO PARENT AWARDS
This Agreement shall be used and interpreted wholly in

connection with the Metal Trades (General) Award 1966 No.
13 of 1965.

Where there is any inconsistency between this Agreement
and the Award, this Agreement shall take precedence.

5.—SINGLE BARGAINING UNIT
5.1 The employees and the Company have formed a Single

Bargaining Unit in respect to the Manjimup Engineering
Workshop.

5.2 The Single Bargaining Unit will by regular conference
ensure that the framework of the Enterprise Agreement is
adhered to through the meeting of the Consultative Committee.

6.—AIMS AND OBJECTIVES OF THE AGREEMENT
6.1 The purpose of entering into this Enterprise Bargaining

Agreement is to increase the productivity, efficiency and
flexibility of the company’s’ Manjimup Engineering Workshop
to ensure Bunnings Forest Products Pty Ltd remains
competitive within the timber industry.

6.2 This agreement is further intended to enhance the quality
of working life of employees through continued progress on
workplace reform and consultation.

6.3 Bunnings Forest Products Pty Ltd remains committed to
the continual training of all personnel so that their skills base
can be enhanced, and to provide an environment in which these
new skills can be utilised and recognised to the satisfaction of
individual employees.

6.4 Furthermore, the Company recognises the need to
improve occupational safety and health for all employees and
is therefore committed to the development and implementation
of safety and health initiatives. This Agreement provides for
the participation of all employees in these initiatives in order
that that Manjimup Engineering Workshop will become a safer
working environment.

7.—WAGES
The wage rates to apply pursuant to this Agreement are as

follows:
Listed in the attached Schedule “C”.
Additionally in the second 12 months of this Agreement the

Base Rate mentioned in Attachment “C” will increase by a
further $13.00 per week.

In conjunction with the movements above and after
completion of a skills matrix then appropriate application of
“leading hand” and “additional skills” will be applied in
accordance with Award provisions.

8.—AGREED PRODUCTIVITY IMPROVEMENTS
8.1 Flexibility of Hours
The parties agree that working hours need to be arranged

and worked in a manner which provides the greatest flexibility
in meeting the continuously changing business environment
of the company.

8.2 Non Smoking
Manjimup Engineering Workshop will become “Non

Smoking” apart from agreed designated areas and breaks from
the implementation of this Agreement.

By mutual consent any employee covered by this Agreement
will be entitled to attend a course designed to assist them in
stopping smoking. It will be Management’s responsibility to
organise support courses upon request and as appropriate.

8.3 Flexibility of Working Agreements
8.3.1.1 Rostered Days Off (RDO)
It is agreed between the parties that the following flexibility

will apply to RDO’s at the Manjimup Engineering Workshop.
8.3.1.2 Should the need arise then employees will not

unnecessarily withhold their labour on their expected RDO
and will be prepared to work on such occasions upon reasonable
management request, e.g. minimum of 24 hours notice,
employees will not be expected to work their RDO if they
have a bank of 5 days already owing to them.

8.3.1.3 Should an employee work their RDO then that RDO
will normally be taken at a mutually agreed future date. Due
to work demand Management may decide to offer payment in
lieu of taking the RDO.

8.3.1.4 If the employee elects to be paid for the RDO he/she
will be paid at time & one half for the 8hrs then at normal
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week day penalty thereafter (1½ for the first 2 hrs in excess of
8hrs & 2x thereafter). This is in addition to the normal pay
hours accumulated for the RDO (6hrs).

8.3.1.5 Should an employees RDO fall on a day during
scheduled maintenance shutdown then the employees will work
that day unless otherwise agreed with Management.

8.3.2 Demarcation Issues
The union and employees party to this Agreement accept

that all forms of demarcation should, through consultation be
eliminated from the company’s operations.

It is a condition of this Agreement that any employee can be
required to complete any task providing such duties are within
the limitation of their skill, competence and training.

8.4 Grievance and Dispute Settlement Procedure
8.4.1 The principle of conciliation and direct negotiation shall

be adopted for the purpose of prevention and settlement of all
industrial disputes.

8.4.2 The parties shall take an early and active part in
discussions and negotiations aimed at preventing or settling
disputes in accordance with the agreed procedure set out
hereunder.

8.4.3 All disputes shall be resolved in the following sequence:
8.4.3.1 Discussions between the employee/s con-

cerned (and/or their representative if required)
and the immediate supervisors.

8.4.3.2 Discussions involving the employee/s con-
cerned, the employee representative and the
employer representatives’.

8.4.3.3 Discussions involving union representatives
and senior management representatives.

8.4.3.4 If the matter is still not settled it may be re-
ferred to the relevant Industrial Relations Com-
mission for resolution.

8.4.4 Until the matter is resolved in accordance with the
above procedure, work will be expected to continue normally.
While the above procedure is being followed no party shall be
prejudiced as to the final outcome by the continuation of work
in accordance with this clause unless safety is compromised.

8.4.5 All parties to this Agreement, the employers, their
officials, the union and its members, will take all possible action
to settle any dispute within reasonable time. At least 3 days
should be allowed for all stages of discussions to be finalised.

8.4.6 If the matter is still not settled it may be referred to the
relevant Industrial Relations Commission for assistance.

8.4.7 This clause shall not prevent any party to a dispute
from making an application to the relevant Industrial Relations
Commission.

8.5 Skills Development and Training
8.5.1 The parties to this Agreement are committed to the

development of the skills and the work force through improved
job design or the introduction of new technology. The aim of
which is to enhance the working environment to develop more
rewarding and satisfying employment for all employees.

8.5.2 All issues affecting the above matters will be considered
by the Enterprise Consultative Committee (ECC). Company
representatives on the Committee will be required to ensure
relevant matrix, legend and needs identification forms are
submitted to the ECC meeting for consideration. Employee
representatives on the Committee will be required to facilitate
input from the wider work force as to the appropriateness of
the Committees deliberations and recommendations. Refer
Additional Information on ECC’s on Attachment “A”.

8.5.3 Where applicable the parties agree that the outcome of
training programmes will need to satisfy as a minimum the
appropriate National Competency Standards.

8.5.4 Where possible all training undertaken as a result of
this sub-clause will be during normal working hours. By
consent between the parties, training may be conducted outside
normal working hours, when the employee will be paid Single
Time or equivalent Time Off in Lieu at an agreed time between
the parties.

8.5.5 Any direct costs incurred by the employee as a result
of undertaking training, will be met by the company.

8.5.6 The parties agree that where possible ‘in house’ training
should be provided by employees with sufficient work
experience and expertise in particular skill.

8.5.7 Refer Additional Information on Attachment “B”.
8.6 Bereavement Leave
An employee shall be entitled to bereavement leave for a

death in the employee’s immediate family or immediate
household. “Immediate family/household” includes: wife,
husband, defacto spouse or partner (including same sex
partners), father, mother, father-in-law, mother-in-law, child,
step-children, step-brother, step-sister, step-father, step-mother,
grand parents.

Such leave will be without deduction of pay for a period of
up to a maximum of 2 shifts off work. Any extension to this
will be at Management’s discretion. Proof of such
circumstances is required to the satisfaction of the employer.

8.7 PM Smoko
When working a ten (10) hour day no afternoon smoko will

occur. If working a planned day of ten (10) hours or longer
duration then a seven minute smoko will apply after ten (10)
hours.

8.8 Saturday/Sunday work
After working weekends, employees may elect to take up to

sixteen (16) hours off without pay if agreed by their supervisor,
but on a day within the same pay week.

9.—OCCUPATIONAL SAFETY AND HEALTH
9.1 It is agreed that all new employees who commence at

the company’s’ Manjimup Engineering Workshop will be
required to undergo a safety induction programme. This will
cover all aspects of occupational safety and health, which may
impact upon the employees required duties.

9.2 It is also agreed that existing employees may be required
to re-take the induction programme in order to ensure that the
working environment at the Manjimup Engineering is as safe
as possible.

10.—UNIFORMS
10.1 Joining Option
Not compulsory, however, employees are encouraged to join.
10.2 Initial Issue
This will consist of an issue of 2 sets of clothing plus 1

jacket or 1 jumper for which the employee will pay for 25% of
the total cost of the package.

10.2.1 Eligibility—Existing Employees
Will be eligible for this “one off” offer at the time this scheme

is introduced at their location.
10.2.2 Eligibility—New Employees
Will be eligible for this “one off” offer after a 3 month

qualifying period with the company.
Employees in this category can purchase a “subsequent issue”

within the qualifying period should they so request.
Note:

In both cases above the “one off” offer will only be made
once. Should an employee refuse the offer at that time
then their eligibility for this type of offer will lapse.

10.3 Subsequent Issues—Subsidy
A 50% subsidy for each “subsequent” issue of 1 set per

financial year.
Additional jacket/jumper will only be issued on a 2 yearly

basis on a 50% subsidy.
10.4 Employee Transfers
Options are:

10.4.1 Continue to wear the clothing issued from their
previous location until such time as they would
normally be eligible for a new issue.

10.4.2 Immediately purchase a clothing set relevant
to the new location style at a 50% subsidy rate.

10.5 Tax Deductibility
Under current tax rulings, the employees contribution to

clothing purchases is tax deductable.
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10.6 Colour and Style
Choice will be up to the locations, however, final decision

should result in one colour/style suiting the location.
10.7 Laundering
Laundering of uniforms will be at the cost of the employee.

11.—PROTECTIVE CLOTHING
Will be in accordance with Award conditions generally but

will include the issue of three pairs of appropriate clothing to
the value of 3 sets of standard overalls which will be laundered
at company expense.

12.—LONG SERVICE LEAVE
Employees covered by this Agreement will be entitled to

long service leave in accordance with the provision of the
Western Australian Industrial Gazette, volume 71, page 1, with
the exception that they will be entitled to a pro-rata payment
of long service leave after 7 years of continuous service.

Employees who have had their employment terminated from
the company, with the exception of redundancy, will not be
eligible for this pro-rata benefit.

13.—PRODUCTIVITY BONUS
An appropriate bonus scheme will be maintained at the

Manjimup Engineering Workshop and will be dependent upon
the company’s ability to pay.

Management will consult with ECC regarding changes to
the existing scheme.

14.—VOLUNTEER EMERGENCY SERVICES WORK
Employees, with the consent of management, may be absent

from work for up to 5 days maximum per annum on paid leave
(7.6 hours/shift). This paid leave will be substituted from
unused sick leave. Should there be no bank of sick leave to
draw from then such days will be approved but not paid for.

Employees must have an appropriate break from the time of
ceasing their volunteer duties until recommencing their normal
work function.

Evidence of attendance for such volunteer work shall be
furnished to the satisfaction of the employer.

15.—FUTURE MATTERS
It is agreed between the parties to review the merits or

otherwise of the introduction of annualised salaries, the
necessity for completion of time cards and an expanded service
exchange facility. If considered appropriate steps to introduce
an improved system will be initiated. Additionally it is agreed
to review the merits or otherwise of a Sick Leave Payout
Scheme.

16.—COUNSELLING PROCEDURE
The purpose of this procedure is to provide a process, aimed

through a counselling approach, to influence individuals to
conduct themselves in a different way, resulting in
conformation of performance acceptable to the general work
population in which the individual finds themselves.

This procedure should be viewed, primarily, as a tool to
encourage change in individual’s habits and not a punishment.

16.1 Stage (1) Verbal Counselling
16.1.1 Advise the individual their specific conduct is of

concern.
16.1.2 Provide opportunity for the individual to give reasons

for their actions. Should reasons for actions remain
unacceptable then the senior location representative will:

16.1.2.1 Confirm continuing actions will be unaccept-
able.

16.1.2.2 Provide and or develop a plan in conjunction
with the individual; attempting to address the
individuals shortcomings. This should include
a review period.

16.1.2.3 Foreman/supervisor to make notes of actions
in appropriate records, eg diary, logbook, etc.
This notation will remain active for a period
of 12 months.
Note: Each individual has the option to have
with them another person of their choice dur-
ing this process.

16.2 Stage (2) First Written Warning
16.2.1 Advise the individual that their conduct remain

unacceptable referring to the original verbal counselling
outcome.

16.2.2 Provide opportunity for the individual to provide
reasons for their actions.

Should reasons for actions remain unacceptable, then the
senior location representative will:

16.2.2.1 Confirm continuing actions will be unaccept-
able, indicating the consequences of continu-
ation of their conduct could lead to dismissal
if their behaviour is not modified.

16.2.2.2 Again provide advice and or develop a plan in
conjunction with the individual attempting to
address the individuals shortcomings. this
should include a review period.

16.2.2.3 Advise the individual that they will be pro-
vided with a copy of the written warning,
clearly indicating the misdemeanour will be
placed on their personnel file with a copy be-
ing provided to the individual within 72 hours.
This notification will remain active for a pe-
riod of 12 months.
Note: Each individual has the option of hav-
ing another person of their choice with them
during this process.

16.3 Stage (3) Final Written Warning
16.3.1 Advise the individual that their ongoing conduct is

unacceptable referring to stage (1) and (2) of the process.
16.3.2 Provide a further opportunity for the individual to

give reasons for their actions.
Should reason for the individuals actions be unacceptable

then the senior location representative will:
16.3.2.1 Advise this is the final opportunity for the in-

dividual to change their ways and that a con-
tinuation of their action will result in dismissal.

16.3.2.2 Provide advice and develop a plan in conjunc-
tion with the individual, attempting to address
the individuals shortcomings. This should in-
clude a review period.

16.3.2.3 Advise the individual that they will be pro-
vided with a copy of the final written warn-
ing, clearly indicating the misdemeanour,
together with a copy being placed on their
personnel file. This notation will remain ac-
tive for a period of 12 months.
Note: Each individual has the option of hav-
ing another person of their choice with them
during this process.

16.4 Stage (4) Termination
Prior to taking the final step of termination the senior location

representative will:
16.4.1 Ensure all previous stages have been compiled with.
16.4.2 Satisfy themselves that all circumstances have been

investigated and considered.
16.4.3 Provide the last opportunity for the individual to

provide reasons for their actions.
Should the reasons for the individual’s actions remain

unacceptable then:
16.4.3.1 Termination of employment should occur en-

suring appropriate award, enterprise agreement
or legislation is followed. This includes cor-
respondence to the individual, clearly indicat-
ing the reasons for termination be provided to
the individual, either at the time of termina-
tion or as early as possible after the termina-
tion date.

16.5 Summary Dismissal
In some cases the above process may not apply, eg theft,

fighting, taking of alcohol and prohibited substances whilst at
work.
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In the situation of summary dismissal the senior location
representative will:

16.5.1 Ensure a full investigation of all the known
facts has been undertaken.

16.5.2 Explain the circumstances to the individual
ensuring understanding of the facts by the in-
dividual.

16.5.3 Provide the opportunity for reply by the indi-
vidual to the allegations.

16.5.4 Carefully consider all information.
Should the individual’s reasons remain unac-
ceptable then the senior location representa-
tive will:

16.5.4.1 Terminate the individual’s employment
ensuring appropriate award, enterprise
agreement or legislation is followed.
This includes correspondence to the
individual, clearly indicating the rea-
sons for termination be provided to the
individual either at the time of termi-
nation or as early as possible after the
termination date.
Note: In general misdemeanours will
only have a life of 12 months, how-
ever, depending on the type of misde-
meanour the matter may be of such a
serious nature that the misdemeanour
will remain active for a longer period
than 12 months as noted in steps (1),
(2) and (3).

17.—REDUNDANCY
17.1 Redundancy Pay
In addition to the period of notice prescribed for ordinary

termination an employee who is terminated because the
employer has made definite decision that the employer no
longer wishes the job the employee has been doing done by
anyone and this is not due to the ordinary and customary
turnover of labour and that decision will lead to the termination
of employment, the employer shall pay the following amount
of redundancy pay in respect of a continuous period of service
(to a maximum of 25 weeks’ pay) to each full-time or permanent
part-time employee so terminated.

17.1.1 Completed Years of Service
0—12 months Nil
1 year—7 years 1.5 weeks per completed year of

service
7 years and onwards 2 weeks per completed year of

service up to a maximum of 25
weeks.

17.1.2 An additional payment of one week’s pay to each
retrenched employee under this award irrespective of notice
given.

“Week’s pay” means the ordinary time rate of pay for the
employee concerned. Provided that the redundancy payments
shall not exceed the amount which the employee would have
earned if employment with the employer had proceeded to the
employee’s normal retirement date.

17.1.3 Permanent employees, who at the time of termination
have been employed for less than 12 months, shall be paid
17.5% loading on pro rata annual leave.

17.2 Employee Leaving During Notice
Employees who leave prior to their termination date will

receive appropriate redundancy benefits.
17.3 Alternative Employment
An employer, in a particular redundancy case, may make

application to the Commission to have the general redundancy
pay prescription varied if the employer obtains acceptable
alternative employment for an employee.

17.4 Time Off During Notice Period
During the period of notice of termination given by the

employer an employee shall be allowed up to one day’s time
off without loss of pay for the purpose of seeking other
employment.

17.5 Transmission of Business
17.5.1 Where a business if before or after the date of this

award, transmitted from an employer (in this sub-clause called
“the transmitter”) to another employer (in this sub-clause called
“the transmittee”) and an employee who at the time of such
transmission was an employee of the transmitter in that business
becomes and employee of the transmittee:

17.5.1.1 The continuity of the employment of the employee
shall be deemed not to have been broken by reason of such
transmission; and

17.5.1.2 The period of employment which the employee has
had with the transmitter or any prior transmitter shall be deemed
to be service of the employee with the transmittee.

17.5.1.3 In this sub-clause “business” includes trade, process,
business or occupation and includes part of any such business
and “transmission” includes transfer, conveyance, assignment
or succession whether by agreement or by operation of law
and “transmitted” has a corresponding meaning.

18.—TERMS OF AGREEMENT
This Agreement shall take effect from the first pay period

on or after 25th October 1996 and will remain in force for a
period of two years.

19.—NO FURTHER CLAIMS
It is a condition of this Agreement that the parties will not

seek any further claims, with respect to wages and working
conditions, unless they are consistent with the State Wage Case
Principles.

20.—NOT TO BE USED AS A PRECEDENT
It is a condition of this Agreement that the parties will not

seek to use the terms contained herein as an example or
precedent for other Enterprise Agreements whether they
involve Bunnings Forest Products Pty Ltd or not.

21.—SIGNATORIES TO THE AGREEMENT
1) (signed) JOHN GOODALL (Address)

On behalf of Bunnings
Forest Products Pty Ltd

2) On behalf of the Consultative Committee
____________________
____________________
____________________
____________________

3) (signed)  18/11/96
On behalf of the Automotive
Food Metals Engineering Printing
and Kindred Industries Union
of Workers, Western Australian
Branch
JOHN-SHARP-COLLETT
STATE SECRETARY      Common Seal

ATTACHMENT “A”

AGREEMENT—ENTERPRISE CONSULTATIVE
COMMITTEE

1. The following sets out the conditions under which the
ECC is to operate and includes:

1.1 EEC objective
1.2 EEC function
1.3 matters within ECC jurisdiction
1.4 matters outside ECC jurisdiction
1.5 role of ECC members
1.6 structure
1.7 ECC administration

• representation
• office bearers
• proxies
• sub committees
• meetings
• quorum
• minutes
• access to information
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• facilitation of metal worker employee repre-
sentative in their role

• observers to ECC
• training of ECC members
• dispute settlement procedure
• evaluation.

2. ECC OBJECTIVE
2.1 Commitment by all parties to continuously strive to

improve the operations in line with the company’s continuous
improvement process including the very important issue of
customer service.

2.2 To raise and consider all relevant matters associated with
the maintenance/expansion of the business including issues
that effect the workplace, leading to job security for all
employees.

2.3 To raise and discuss matters enhancing the working
environment generally thus improving the quality of working
life for all employees.

2.4 To provide input and therefore influence the method of
improving the skills of the work force through enhanced job
design or through the introduction of new technology, resulting
in access to more rewarding and personally satisfying jobs.

3. ECC FUNCTION
3.1 To accept information from all participants on a range of

subjects in line with the objectives.
3.1.1 From management there may be information regarding

future plans, market predictions, major organisational change,
new technology, training plans, company policy, general
industry information.

3.1.2 From employee representatives there may be comment/
suggestion on job design, employee feedback, training
recommendations, improvement to work conditions and other
ideas for overall improvement as raised by other employees.

3.2 To reach agreement following consideration of
information provided and where necessary to make
recommendation to senior management before final decision
and implementation occurs on issues likely to effect the
workplace.

3.3 To establish sub committees then overview their progress
as and when required, with sub committees reporting back to
the ECC prior to any implementation unless otherwise agreed.

3.4 Commitment to and implementation of the agreement.
3.5 To ensure that members of this committee have received

the training to equip them for their role.
3.6 To ensure communication of the outcome of ECC

meetings is provided to all employees in the most effective
way.

4. MATTERS WITHIN THE ECC JURISDICTION
4.1 work organisation/job design
4.2 work practise changes
4.3 introduction of new equipment/technology
4.4 general policy operation and changes eg Equal

Employment Opportunity and Affirmative Action
4.5 skills training/requirements
4.6 other issues as agreed by the ECC members
4.7 management practice
4.8 access to training and career path advancement.
5. MATTERS OUTSIDE THE ECC JURISDICTION
5.1 occupational safety and health matters
5.2 industrial relations issues
5.3 day to day operational problems.
6. ROLE OF ECC MEMBERS
6.1 Management
To provide to the meeting all relevant information about

matters likely to effect employees in line with the objectives.
It is intended that such information to be discussed, under
normal circumstances, prior to implementation.

To provide feedback regarding the meeting outcome to
relevant managers.

6.2 Employee Representation

To consult with other employees then provide employee input
into the decision making process on matters within the
jurisdiction of the committee.

To provide feedback to the employees regarding the meeting
outcomes.

7. STRUCTURE

7.1 The Manjimup Engineering Workshop ECC may have
up to thirteen (13) members consisting of:

8 employee representatives

5 management representatives.

The size of the ECC may be varied by agreement, however,
representation by management may be equal to that of the
number of employee representatives.

8. ECC ADMINISTRATION

8.1 Management Representation

Management will select its representatives. Consideration,
however, will be given to managers with responsibility for
areas where they have the decision making authority.

8.2 Employees Representation

Nominations to be provided similarly as with management.
(Consideration would be given to ensuring the widest possible
employee representative exposure thus providing benefit to
the employees across the workplace).

Should employee representatives not be performing
satisfactorily, then they can be replaced following a ballot of
the relevant union membership.

8.3 Office Bearers

The ECC will elect the following positions:

Chairperson

Vice Chairperson.

8.3.1 The chairperson will manage the meetings ensuring
full participation and that the outcomes are conclusive. The
chairperson will work with the vice chairperson to prepare
draft agendas, check minutes and organise meeting times and
venues, always allowing appropriate times for full and proper
participation.

The chairperson will hold the position of chairperson for no
longer than 12 months unless otherwise decided by majority
of the ECC.

8.3.2 The vice chairperson will be a representative of the
group to which the chairperson does not directly relate to eg
management or employee representatives.

The vice chairperson will carry out the chairpersons duties
any time the chairperson is absent, and will move in to the
position of the chairperson which will be vacated after 12
months unless the situation occurs as mentioned in 8.3.1 above.

8.4 Proxies

Committee members where possible will nominate a proxy
who will attend meetings on their behalf when they are
unavailable. All rights and responsibilities applying to ECC
members will apply to their proxies.

8.5 Sub Committees

The ECC may form a sub committee. The sub committee,
however, will include at least one of the ECC membership
from both management and employee representatives.

The sub committee originated by the ECC may have up to
equal management representation.

8.6 Meetings

Will be held monthly or as determined by the members of
the ECC.

8.7 Quorum

Shall be a majority of equal representation from management
and employee representatives.
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8.8 Minutes

Actual word by word minutes will not be kept, however
Action Planners (refer to Attachment “D”) will be kept and
completed then circulated appropriately for each meeting.

The Action Planner will be completed by anyone of the
meeting participants to be decided at the outset of each meeting.

8.9 Access to Information

All parties have rights to access to all information related to
issues being considered by the ECC.

For commercial-in-confidence business information, reasons
to be provided as to the non release of relevant documentation.

8.10 Facilitation of Employee Representative in their Role

In the spirit of this agreement management will provide
assistance to enable the employee representatives to fulfil their
responsibility as members of the ECC, this could include such
things as: access to office equipment, photocopier, telephone,
fax etc; meeting room facility, time to consult to consult with
other employees in company time, time to prepare for meetings
and time to attend to other business as agreed by the ECC.

8.11 Observers to the ECC

Any party may have the right to bring along an observer to
provide input into the meeting where required on a specific
topic as the circumstances dictate.

The observer will have speaking rights only and will leave
the meeting once their subject is discussed.

Accredited Branch Office Union Officials and Senior
Management Representatives have a right to attend ECC or
Sub Committee Meetings, but will have no voting rights.

8.12 Training of ECC Members

All members should be provided with training to equip
members with the skills to undertake their role in a positive
manner by an approved bilateral provider. This training will
be carried out at the company’s expense.

8.13 Dispute Settlement Procedure

Should issues arise from ECC meetings which cannot be
resolved then such matters should be raised in line with the
grievance procedure.

8.14 Evaluation

The effectiveness of the ECC should be evaluated initially
after 12 months of operation then depending on its success at
a suitable time frame agreed by the ECC Members.

ATTACHMENT “B”

AGREEMENT—SKILLS DEVELOPMENT AND
TRAINING

1. In conjunction with the ECC Agreement the following
supports the ECC objectives:

1.1 ECC Objective

To view ways of improving the development of skills
of the work force through enhanced job design or
via the introduction of new technology, resulting in
the enhancement of the working environment gener-
ally, leading to a more rewarding and satisfying work
like for all employees.

1.2 Role of the ECC Members

Management—to ensure relevant matrix, legend and
needs identification forms are completed and sup-
plied to the ECC meeting for general input and con-
sensus.

Employee representative—accepting input from
workmates then providing comment as to appropri-
ateness of suggested plan as provided by manage-
ment. Making suggestions relevant to the direction
the plan is headed.

1.3 Standards

It is accepted that outcomes of training undertaken
need to compliment the appropriate competencies as
agreed by the ECC members, as a minimum, in line
with the appropriate national competencies.

1.4 ECC Administration—Conditions

Training to be undertaken as far as possible during
normal working hours. Training outside of normal
working hours is acceptable but by prior agreement.
Such training will attract Single Time penalty or
equivalent time off in lieu at an appropriate time by
agreement between the parties involved.

Direct costs associated with the training will be at
the company’s expense.

1.5 Occupational Safety and Health

It is agreed that all employees will participate in an
induction at the time of their employment, of which
part of that induction will cover the necessary as-
pects of employment, of occupational safety and
health likely to effect that employee.

It is also accepted that retraining for all employees
will take place periodically in order to support a safe
and effective job performance.

ATTACHMENT “C”

RATES OF PAY
Classification Base Supp Safety Net Sub Total Tool Total

Payment Allowance
Current Award C 10 365.20 52.00 24.00 441.20 9.20 450.40
Proposed  C 10 481.20 481.20 9.20 490.40
Proposed   C 11   93.41% of base 449.50 *9.20 458.70
Proposed   C 9 104.34% 502.10 9.20 511.30
Proposed   C 8 108.66% 522.90 9.20 532.10
Proposed Apprentice Yr 1 42% of base 202.10 3.86 205.96

Yr 2 55% of base 264.66 5.06 269.72
Yr 3 75% of base 360.90 6.90 367.80
Yr 4 88% of base 423.46 8.10 431.56

Leading Hand Not less than 3 & not more than 10 16.60
More than 10 & not more than 20 25.40

*Where applicable
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APPENDIX “D”

CABSTEEL INDUSTRIES INDUSTRIAL
AGREEMENT

No. AG 333 of 1996.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters and
Plasterers Union of Workers

and
Auro Pty Ltd t/as Cabsteel Industries.

No. AG 333 of 1996.

Cabsteel Industries Industrial Agreement.

COMMISSIONER P. E. SCOTT.
3 February 1997.

Order.
HAVING heard Mr G Giffard on behalf of the Applicant and
there being no appearance on behalf of the Respondent and by
consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders:

THAT the Cabsteel Industries Industrial Agreement be
registered on the 15th day of January 1997.

(Sgd.) P. E. SCOTT,
[L.S] Commissioner.

Schedule.

1.—TITLE
This Agreement will be known as the Cabsteel Industries

Industrial Agreement.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Area and Parties Bound
4. Application
5. Duration
6. Dispute Settlement Procedure
7. Single Enterprise
8. Relationship with Awards
9. Enterprise Agreement

10. Wage Increase
11. Industry Standards
12. Clothing and Footwear
13. Training Allowance, Training Leave, Recognition of

Prior Learning
14. Seniority
15. Sick Leave
16. Pyramid Sub-Contracting
17. All-In Rates
18. Drug and Alcohol, Safety and Rehabilitation Pro-

gram
Appendix A—Wage Rates
Appendix B—Drug and Alcohol, Safety and Reha-
bilitation Program

3.—AREA AND PARTIES BOUND
This is an Agreement between The Western Australian Build-

ers’ Labourers, Painters & Plasterers Union of Workers (here-
inafter referred to as the “Union”) and Auro Pty Ltd t/as
Cabsteel Industries (hereinafter referred to as the “Company”)
in the State of Western Australia.

4.—APPLICATION
This Agreement shall be binding upon the Company, the

Union, its officers and members, and any person eligible to be
a member of the Union employed by the Company on work
covered by the terms of the Building Trades (Construction)
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Award 1987, No. 14 of 1978 (the “Award”). There are ap-
proximately 2 employees covered by this agreement.

5.—DURATION
This Agreement shall commence from the first pay period

on or after the date of signing and shall continue in effect until
31 July 1997.

The parties agree to commence discussion on the terms and
conditions of any future agreement three calendar months prior
to the expiration of this Agreement.

6.—DISPUTE SETTLEMENT PROCEDURE
The dispute settlement procedure that shall apply to this

Agreement shall be in the same terms as that outlined in Clause
46 Settlement of Disputes of the Award.

7.—SINGLE ENTERPRISE
It is agreed that this Agreement applies in respect of a single

enterprise as defined in Clause 41A(2) of the WA Industrial
Relations Act 1979, as amended (the “Act”).

8.—RELATIONSHIP WITH AWARDS
This Agreement shall be read wholly in conjunction with

the Award. Where this Agreement is silent on rates of pay and
other matters pertaining to the employment relationship, the
Award shall apply. Where there is conflict between the rates
of pay, conditions, allowances and other matters in this Agree-
ment and the Award the higher rate shall apply.

9.—ENTERPRISE AGREEMENT
It is agreed that in the event of the Union and the Company

agreeing on the terms of a comprehensive enterprise agree-
ment, this Agreement may be terminated in accordance with
the requirements of the Act.

10.—WAGE INCREASE
This Agreement provides for increases in the hourly rate

resulting in the wage rates in the Appendix A—Wage Rates.

11.—INDUSTRY STANDARDS
It is a term of this Agreement that the Company will con-

tinue to meet its current level of payment into the Western
Australian Construction Industry Redundancy Fund and will
immediately increase its level of payment into the Construc-
tion + Building Unions Superannuation Scheme to $50 per
week per employee.

12.—CLOTHING AND FOOTWEAR
1. The following items will be supplied to each employee by

the Company, upon the completion of five working days.
(a) 1 pair safety boots, and will be replaced on a fair

wear and tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each employee employed during

the period 1 April to 31 October. (One issued per
year)

2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to fit
over safety helmets.

13.—TRAINING ALLOWANCE, TRAINING LEAVE,
RECOGNITION OF PRIOR LEARNING

1. A training allowance of $11.00 per week per worker shall
be paid by the employer to the Union Education and Training
Fund.

2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calender year pro-
rata to attend courses conducted or approved by the NBCITC.
The employers approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer’s operations. The onus shall
rest with the employer to demonstrate an inability to grant
leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other
than:

course fees
course books and materials
payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.

3. The employer will actively encourage employees to seek
formal recognition of their skills (recognition of prior learn-
ing), and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen’s Rights Cer-
tificates.

14.—SENIORITY
1. The parties agree the continuity of employment is desir-

able wherever possible, and that where it is not possible, em-
ployees will be retrenched in order of seniority.

2. When applying the “first on last off’ principle it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a state basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where the employee’s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
6—Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements with
the Company.

15.—SICK LEAVE
For sick leave accrued after the date of ratification of this

agreement the following will apply:
(a) The Company’s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination.

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is re-en-
gaged within a period of six months, the unpaid
balance of sick leave shall continue from the date of
re-engagement.

16.—ALL-IN PAYMENTS
1. All-In methods of payments shall be prohibited.
2. “All-In Payments” means any system of payment that is

hourly, weekly, or daily which is either in lieu of payment for
overtime,. or in lieu of one or more of the various award con-
ditions such as annual leave, public holiday payments, inclem-
ent weather, etc.

Provided that All-In payments do not include casual engage-
ment on terms prescribed by the appropriate Award or Agree-
ment.

3. If an employer has been paying an employee an all in-rate
he/she shall be required to pay to the employee the difference
(if any) between the employee’s actual earnings and what the
employee would have earned had he/she been paid award rates
and conditions during his period of employment.

In addition to making the appropriate taxation deductions
from the employee’s wages, the employer shall also be re-
quired to make the appropriate contributions to the C+BUSS
and Portable Long Service Leave Schemes.

4. If any party is of the view that this principle has been
breached or is aware of a contracting arrangement on a site
that is let to circumvent the payments prescribed under the
award or this clause, the matter may, if not resolved by the
head contractor, be negotiated between the parties or referred
to the Western Australian Industrial Relations Commission.

5. Any industrial action that may arise, shall be confined to
the employer in breach of this clause.
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17.—PYRAMID SUB-CONTRACTING
1. “Pyramid Sub-Contracting” is defined as the practice of a

sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-con-
tractor.

2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the contract
and intends to engage a specialist sub-contractor to perform
that work, that section may be re-let to a specialist sub-con-
tractor.

3. Further provided that when a sub-contract is let for labour
and material, a labour-only sub-contract may be let by the sub-
contractor, but it is unacceptable as a principle for further la-
bour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.

5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the par-
ties shall discuss and determine the issue in accordance with
the agreement dispute resolution procedure. In any event of a
disagreement, the matter shall be negotiated further between
the parties or referred to the Western Australian Industrial
Relations Commission. Whilst these procedures are undertaken
no industrial action shall occur.

18.—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlines in Appendix B—Drug
and Alcohol, Safety and Rehabilitation Program.
Common Seal

(Signed)_______________________

ON BEHALF OF THE UNION

(Signed)
___________________________

ON BEHALF OF THE COMPANY

Dave Gillespie
_______________________

(PRINT NAME)

Dated this 9 day of December 1996.

APPENDIX A—WAGE RATES
Date of 1 August 1 February
Signing 1996 1997

Hourly Rate Hourly Rate Hourly Rate
$ $ $

Labourer Group 1 14.21 14.66 15.11
Labourer Group 2 13.71 14.15 14.59
Labourer Group 3 13.35 13.77 14.20
Plasterer, Fixer 14.76 15.23 15.70
Painter, Glazier 14.43 14.89 15.35
Signwriter 14.73 15.20 15.68

APPENDIX B—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

1. PRINCIPLE
People dangerously affected by alcohol, and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.

2. FOCUS
• Site safety and the involvement of the site safety com-

mittee
• Peer intervention and support
• Rehabilitation

3. WORKPLACE POLICY
a) A person who is dangerously affected by drugs or

alcohol will not be allowed to work until that person
can work in a safe manner.

b) The decision on a persons ability to work in a safe
manner will be made by the safety committee, or on
projects with no safety committee, by a body of at
least equal numbers of employee/employer repre-
sentatives.

c) There will be no payment of lost time to a person
unable to work in a safe manner.

d) If this happens 3 times the worker shall be given a
written warning and made aware of the availability
of treatment/counselling. If the worker refuses help
he/she may be transferred/dismissed the next time
he/she is dangerously affected.

e) For the purposes of disciplinary action a warning shall
be effective for a period of 12 months from the date
of issue.

f) A worker having problems with alcohol and/or other
drugs:
• Will not be sacked if he/she is willing to get help.
• Must undertake and continue with the recom-

mended treatment to maintain the protection of this
program.

• Will be entitled to sick leave or leave without pay
while attending treatment.

4. IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will:
a) Clearly state its endorsement of the BTG Drug and

Alcohol program and comply with it.
b) Provide access at an agreed time and venue for a

representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.

c) Authorise the attendance of appropriate company
personnel eg. Safety delegate/officer, safety commit-
tee members, union delegate, consultative commit-
tee member(s) at the two hour BTG Drug and Safety
in the Workplace training course.

CBH NORTH FREMANTLE MAINTENANCE
EMPLOYEES PARTNERSHIP (ENTERPRISE

BARGAINING) AGREEMENT 1996
No. AG 324 of 1996.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Co-operative Bulk Handling Limited

and

Communications, Electrical, Electronic, Energy,
Information, Postal, Plumbing and Allied Workers Union of
Australia, Engineering and Electrical Division, WA Branch

and Others.

No. AG 324 of 1996.

CBH North Fremantle Maintenance Employees Partnership
(Enterprise Bargaining) Agreement 1996.

SENIOR COMMISSIONER G.L. FIELDING.

10 January 1997.

Order.
HAVING heard Ms T. Vlachou on behalf of the Applicant and
Mr G.C. Sturman on behalf of the Respondents, and by con-
sent, the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act, 1979, hereby orders:

THAT the agreement made between the parties in the
terms of the following schedule and lodged in the Com-
mission on the 13th day of December, 1996 entitled CBH
North Fremantle Maintenance Employees Partnership
(Enterprise Bargaining) Agreement 1996 be registered as
an industrial agreement.

(Sgd.) G.L. FIELDING,
[L.S] Senior Commissioner.
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Schedule.

CBH NORTH FREMANTLE MAINTENANCE
EMPLOYEES PARTNERSHIP (ENTERPRISE

BARGAINING) AGREEMENT 1996

PART 1 APPLICATION AND OPERATION

1.1 TITLE
This Agreement shall be known as the CBH North Freman-

tle Maintenance Employees Partnership (Enterprise Bargain-
ing) Agreement 1996.

1.2 ARRANGEMENT
Clause

PART 1 APPLICATION AND OPERATION
Title 1.1
Arrangement 1.2
Parties Bound 1.3
Definitions 1.4
Application 1.5
Relationship to Award/Agreement 1.6
Period of Operation 1.7
PART 2 BEST PRACTICE
Company Objectives 2.1
Client Focus 2.2
New Culture 2.3
Self Managed Work Team 2.4
PART 3 CONDITIONS OF EMPLOYMENT
Wages, Allowances and No Extra Claims 3.1
Hours 3.2
Working Arrangements 3.3
Overtime 3.4
Flexi Leave 3.5
Leave Entitlements 3.6
Public Holidays 3.7
Grievance Procedure 3.8
Review 3.9

Schedule 1

1.3 PARTIES BOUND

This Partnership Agreement is binding upon:

Co-operative Bulk Handling Limited;

Communications, Electrical, Electronic, Energy, Informa-
tion, Postal, Plumbing and Allied Workers Union of Aus-
tralia, Engineering and Electrical Division, Western
Australian Branch;

The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers—Western Austral-
ian Branch; and to the four Maintenance Workers em-
ployed at North Fremantle.

1.4 DEFINITIONS

“Award” means the Grain Handling Maintenance Workers’
Award (C 477 of 1979)

“Commission” means the Western Australian Industrial Re-
lations Commission.

“Employee” means an employee who is employed by the
employer pursuant to the Award.

“Employer” means Co-operative Bulk Handling Limited.

“The Company” means Co-operative Bulk Handling Lim-
ited.

“Unions” means the Communications, Electrical, Electronic,
Energy, Information, Postal, Plumbing and Allied Workers
Union of Australia, Engineering and Electrical Division, West-
ern Australian Branch and The Automotive, Food, Metals,
Engineering, Printing and Kindred Industries Union of Work-
ers—Western Australian Branch.

1.5 APPLICATION

This Partnership Agreement only applies to those employ-
ees employed by the Company at the North Fremantle Instal-
lation involved in the activities covered by the Award. The
provisions of this agreement cannot be transferred to any other
location or site and will remain in force in accordance with
1.7 Period of Operation below.

1.6 RELATIONSHIP TO AWARD/AGREEMENT
This Agreement shall be read and interpreted wholly in con-

junction with the Grain Handling Maintenance Workers’ Award
and the Grain Handling (Maintenance Workers) Enterprise
Agreement 1994. In the event of any inconsistency between
the Award, the Grain Handling (Maintenance Workers) Enter-
prise Agreement 1994 and this Agreement, this Agreement shall
prevail to the extent of any inconsistency.

1.7 PERIOD OF OPERATION
It is the intent that the Agreement shall be operative from 30

September 1996 and shall expire upon the closure of opera-
tions at North Fremantle (or after a total of two and a half
years whatever is the lesser).

The parties agree that the terms and conditions of this Agree-
ment will not be transferable to any other locality.

The partners shall institute a process to review this agree-
ment after six months and every six months thereafter. It is the
role of the partners, in this review forum, to resolve any issues
of Agreement interpretation and application and also to re-
view the operation of each clause of the Agreement relative to
its intent. The review may also consider other changes in work
arrangements where both the Company and the employees may
benefit.

PART 2 BEST PRACTICE
2.1 COMPANY OBJECTIVES

The Company’s mission statement and objectives are:
Mission Statement
Provide quality services to shareholders and clients.
Objectives
Provide shareholders with an efficient handling and stor-
age service for the annual grain harvest in WA.
Observe cost efficient and ethical business practices.
Pursue domestic business opportunities for handling and
storage.
Pursue international business opportunities for handling
and storage systems.
The Company’s mission statement and objectives will
be achieved through a commitment to...
A focus on excellence of people, products and perform-
ance by providing job enrichment, a safe working envi-
ronment and scope for creativity.

Matters of environmental conservation and community
interest.

This Agreement aims to implement the Company’s mission
statement of providing quality services to shareholders and
clients at North Fremantle. The parties are committed to
workplace flexibility, quality service, best practice and con-
tinuous improvement.

2.2 CLIENT FOCUS
The parties agree that the efficient operation of the plant is

critical to meeting the demands of clients.

2.3 NEW CULTURE

The new culture aims to give employees greater autonomy.
The creation of a self managed work team recognises that au-
tonomy allows employees to perform their own duties with
greater independence while also relying on the work of others
to fulfil their job requirements. The self managed work team
encourages all employees to work towards a common goal.

A number of factors contribute to the new culture. As al-
luded to above, a self managed work team empowers employ-
ees to manage their own work therefore affording them a greater
quality of work life and job satisfaction.

The creation of a four day 40 hour working week gives em-
ployees the opportunity to spend more time with family and
friends. The roster system regarding days off will be struc-
tured to benefit all employees, but assurance will be given to
maintenance coverage to the plant during all operational hours.
The maintenance employees will be responsible for the man-
agement of the roster.
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2.4 SELF MANAGED WORK TEAMS
The self managed work team will be responsible for the day

to day maintenance of the plant and in addition will involve
the arrangement and implementation of the work rosters.

The roster will ensure that each employee receives their
nominated day off. The Self Managed Work Team will oper-
ate with all maintenance personnel performing maintenance
duties regarding the maintenance of the plant. The Senior
Maintenance employees will be responsible for programming
and co-ordination of maintenance and administrative duties.

In the event that there is insufficient maintenance staff avail-
able and in the spirit of the North Fremantle Plant Operators
Agreement (C No. 22462 of 1996) plant operators may be
co-opted to assist as a trades assistants.

PART 3 CONDITIONS OF EMPLOYMENT
3.1 WAGES, ALLOWANCES AND NO EXTRA CLAIMS

3.1.1 The following weekly wage rates shall be payable to
employees covered by this Agreement from the op-
erative date:

   1    2
Tradesperson Level 4 $748.30 $760.50
Tradesperson Level 3 $715.70 $727.40
Tradesperson Level 2 $683.30 $694.40
Tradesperson Level 1 $650.70 $661.30
Maintenance Employee Level 4 $601.20 $611.00
Maintenance Employee Level 3 $572.60 $581.90
Maintenance Employee Level 2 $546.60 $555.50
Maintenance Employee Level 1 $515.40 $523.80

3.1.2 The following allowances shall be paid as per Clauses
13 and 27 of the Award from the operative date of
this Agreement:

   1    2
First Aid Allowance $ 6.80 $ 6.90
Electrical Licence Allowance $18.80 $19.10
Tool Allowance $13.50 $13.80
Senior Tradesperson Allowance $37.40 $38.00

3.1.3 Following the 6 month review period, mentioned in
Clause 1.7 Period of Operation and providing the
agreement is operating to the satisfaction of both
parties, the Maintenance employees shall be entitled
to those rates prescribed in column 2 of 3.1.1 and
3.1.2 above.

3.1.4 This Agreement shall not operate to cause any em-
ployee to suffer a reduction in ordinary time earn-
ings or to depart from the standards of the Western
Australian Industrial Relations Commission in re-
gards to hours of work, annual leave or long service
leave.

3.1.5 With the exception of the disability allowance as re-
ferred to in Clause 13—Special Rates and Provisions
of the Award being absorbed by the wage rates in
Clause 3.1.1 above, all other relevant allowances will
remain and be adjusted in accordance with 3.1.2
above.

3.1.6 The parties agree that employees covered by this
Agreement shall not be entitled to any wage increase
additional to those contained in subclause 3.1.1 and
3.1.2 hereof during the term of this agreement, ex-
cept, where increases consistent with State Wage
Case decisions are in excess of the increases detailed
in 3.1.1 above or resultant from the Review process
stated in Clause 3.9.

3.2 HOURS
3.2.1 The ordinary hours of work shall be extended to 40

hours per week to be worked as 10 hours per day in
a work cycle not exceeding on average 4 days Mon-
day to Friday.

3.2.2 The normal spread of hours shall be 6.00 am to 4.00
pm Monday to Friday and may be varied by mutual
agreement between the Company and majority of
plant operators.

3.3 WORKING ARRANGEMENTS
3.3.1 The North Fremantle Maintenance Employees agree

to implement and manage a roster to allow continu-
ous operations between the spread of hours as men-
tioned in Clause 3.2.2. The roster will entitle each

individual to a day off per week (Monday to Friday)
provided that an employee may be called in during
their rostered day off to accommodate the demands
of business.
The roster will be managed by the Maintenance
Employees to enable an employee who is called in
on their designated day off to take a day off in lieu at
a later time.

3.3.2 Due to the seasonal nature of the Company’s busi-
ness, for the duration of the receival period, the Main-
tenance Employees at North Fremantle shall
disregard the provisions of this agreement and re-
vert to award conditions subject only to the provi-
sions of Clause 3.3.3, 3.4 and 3.5 below.

3.3.3 Despite the provision above, Maintenance Employ-
ees shall retain their rate of pay as detailed in Clause
3.1 Wages during the abovementioned receival pe-
riod.

3.3.4 For the purposes of the above, ‘receival period’ shall
be deemed as the period commencing shiftwork to
such time as shiftwork concludes.

3.4 OVERTIME
All overtime shall be paid at double time during the non

receival period. During the receival period the overtime Award
provisions shall apply except to the extent that Saturday after-
noon overtime shall be paid at the rate of double time.

3.5 FLEXI LEAVE
The Flexi leave accrual system shall cease to operate as a

result of the introduction of the 40 hour week and in addition,
flexi leave shall not accrue over the receival period. Employ-
ees may nominate to have all existing accruals paid out imme-
diately or preserve their accruals to be paid out when their
employment ceases with the Company. Flexi leave accrued
shall be paid out at rates applicable prior to the implementa-
tion of this Agreement.

3.6 LEAVE ENTITLEMENTS
3.6.1 Sick Leave

Despite the provisions outlined in Clause 19—Ab-
sence Through Sickness of the Award, absence
through sickness through ill-health or injury shall be
limited to accruals of two weeks (80 hours) in any
calendar year.

3.6.2 Annual Leave
Subject to the provisions of Clause 18—Holidays
and Annual Leave of the Award, employees are enti-
tled to a period of four weeks leave with payment of
ordinary wages for 160 hours annually after a period
of 12 months continuous service with the Company.
If, after one months continuous service, in any quali-
fying twelve monthly period, an employee lawfully
leaves their employment or their employment is ter-
minated by the employer, the employee shall be paid
one third of a weeks pay at the ordinary rate of wages
in respect to each completed month of service. The
loading for annual leave shall not apply.

3.7 PUBLIC HOLIDAYS
3.7.1 Where a Public Holiday as specified in Clause 18—

Holidays and Annual Leave of the Award falls on a
day when an employee is rostered off, the employee
shall be entitled to a day off in lieu. This day off in
lieu shall be taken during the week the Public Holi-
day occurs or at a mutually agreed time.

3.7.2 If the Public Holiday falls on a day to which the
employee would normally work, the employee shall
be paid ten hours at the ordinary rate.

3.7.3 All time worked on a Public Holiday shall be paid
for at time and a half in addition to the ordinary rate
despite the provisions outlined in Clause 3.4 Over-
time of this Agreement.

3.8 DISPUTE RESOLUTION AND AVOIDANCE
The parties recognise the importance of providing an unin-

terrupted service to customers and agree that any issue in ques-
tion, dispute or difficulty should be able to be resolved without
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recourse to industrial action and within an informal frame-
work as much as possible. In the event of actual or potential
question, dispute or difficulty the parties agree to use the pro-
cedures outlined below:

1. The employee(s) concerned over any issue shall first
refer the grievance to his or her immediate supervi-
sor.

2. If the matter is not resolved by the foregoing discus-
sion, the Employee Delegate shall discuss the issue
with the Terminal Supervisor with the view to re-
solving the grievance amicable at a local level.

3. Should the matter not be resolved to the satisfaction
of either party through the process outlined in 1 and
2, the Employee Delegate shall be provided with the
facilities to make contact with an official of the un-
ion and the Terminal Supervisor shall seek assist-
ance from the Company’s Employee Relations
Section.

4. In circumstances where the appropriate Union
Official(s) and Company representative(s) cannot
resolve any issues in dispute, reference may be made
by any party to the Western Australian Industrial
Relations Commission for the resolution of any such
dispute whose decision will be final.

3.9 REVIEW
Following the six month review period, the parties reserve

the right to return to the Commission to amend this Agree-
ment to incorporate any additional agreed productivity im-
provements or significant cost savings to the Company which
may result in further agreed and justified wage improvements
for employees.

SCHEDULE 1
It is important that all parties are fully aware of the contents

of this document and understand all its aspects.
The following parties agree to the terms and conditions as

outlined in the attached Partnership Agreement.
DATED .12th November 1996..............
Signed for and on behalf of:
CO-OPERATIVE BULK HANDLING LIMITED
22 Delhi Street, West Perth WA 6005
....indecipherable........................

Signed for and on behalf of:
COMMUNICATIONS, ELECTRICAL, ELECTRONIC,
ENERGY, INFORMATION, POSTAL, PLUMBING AND
ALLIED WORKERS UNION OF AUSTRALIA, ENGI-
NEERING AND ELECTRICAL DIVISION, WESTERN
AUSTRALIAN BRANCH
1st Floor
401-403 Oxford Street
MT HAWTHORN WA 6016 COMMON SEAL
D.Forster signed....................... K. Peckham signed

Signed for and on behalf of:
THE AUTOMOTIVE, FOOD, METALS, ENGINEERING,
PRINTING AND KINDRED INDUSTRIES UNION OF
WORKERS—WESTERN AUSTRALIAN BRANCH
1111 Hay Street
WEST PERTH WA 6005
 John Sharpe-Collett signed...... COMMON SEAL

Before me (witness),
..K. Peckham signed....................
Signature of witness
.AFMEPKIU (WA) STATE PRESIDENT...............
Title of witness

CDJ CARPENTRY INDUSTRIAL AGREEMENT.
No. AG 327 of 1996.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters and
Plasterers Union of Workers

and

Craig W & Donna J Allan t/as CDJ Carpentry and Ceiling
Contractors.

No. AG 327 of 1996.

CDJ Carpentry Industrial Agreement.

COMMISSIONER P E SCOTT.

3 February 1997.
Order.

HAVING heard Mr G Giffard on behalf of the Applicant and
there being no appearance on behalf of the Respondent and by
consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders:

THAT the CDJ Carpentry Industrial Agreement be reg-
istered on the 15th day of January 1997.

(Sgd.) P. E. SCOTT,    
[L.S.] Commissioner.

———

Schedule.

1.—TITLE
This Agreement will be known as the CDJ Carpentry

Industrial Agreement.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Area and Parties Bound
4. Application
5. Duration
6. Dispute Settlement Procedure
7. Single Enterprise
8. Relationship with Awards
9. Enterprise Agreement

10. Wage Increase
11. Industry Standards
12. Clothing and Footwear
13. Training Allowance, Training Leave, Recognition of

Prior Learning
14. Seniority
15. Sick Leave
16. Pyramid Sub-Contracting
17. All-In Rates
18. Drug and Alcohol, Safety and Rehabilitation Pro-

gram
Appendix A—Wage Rates
Appendix B—Drug and Alcohol, Safety and Reha-
bilitation Program

3.—AREA AND PARTIES BOUND
This is an Agreement between The Western Australian

Builders’ Labourers, Painters & Plasterers Union of Workers
(hereinafter referred to as the “Union”) and Craig William &
Donna Jane Allan t/as CDJ Carpentry and Ceiling Contractors
(hereinafter referred to as the “Company”) in the State of
Western Australia.

4.—APPLICATION
This Agreement shall be binding upon the Company, the

Union, its officers and members, and any person eligible to be
a member of the Union employed by the Company on work
covered by the terms of the Building Trades (Construction)
Award 1987, No. 14 of 1978 (the “Award”). There are
approximately 2 employees covered by this agreement.

5.—DURATION
This Agreement shall commence from the first pay period

on or after the date of signing and shall continue in effect until
31 July 1997.
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The parties agree to commence discussion on the terms and
conditions of any future agreement three calendar months prior
to the expiration of this Agreement.

6.—DISPUTE SETTLEMENT PROCEDURE
The dispute settlement procedure that shall apply to this

Agreement shall be in the same terms as that outlined in Clause
46 Settlement of Disputes of the Award.

7.—SINGLE ENTERPRISE
It is agreed that this Agreement applies in respect of a single

enterprise as defined in Clause 41A(2) of the WA Industrial
Relations Act 1979, as amended (the “Act”).

8.—RELATIONSHIP WITH AWARDS
This Agreement shall be read wholly in conjunction with

the Award. Where this Agreement is silent on rates of pay and
other matters pertaining to the employment relationship, the
Award shall apply. Where there is conflict between the rates
of pay, conditions, allowances and other matters in this
Agreement and the Award the higher rate shall apply.

9.—ENTERPRISE AGREEMENT
It is agreed that in the event of the Union and the Company

agreeing on the terms of a comprehensive enterprise agreement,
this Agreement may be terminated in accordance with the
requirements of the Act.

10.—WAGE INCREASE
This Agreement provides for increases in the hourly rate

resulting in the wage rates in the Appendix A—Wage Rates.

11.—INDUSTRY STANDARDS
It is a term of this Agreement that the Company will continue

to meet its current level of payment into the Western Australian
Construction Industry Redundancy Fund and will immediately
increase its level of payment into the Construction + Building
Unions Superannuation Scheme to $50 per week per employee.

12.—CLOTHING AND FOOTWEAR
1. The following items will be supplied to each employee by

the Company, upon the completion of five working days.
(a) 1 pair safety boots, and will be replaced on a fair

wear and tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each employee employed during

the period 1 April to 31 October. (One issued per
year)

2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to fit
over safety helmets.

13.—TRAINING ALLOWANCE, TRAINING LEAVE,
RECOGNITION OF PRIOR LEARNING

1. A training allowance of $11.00 per week per worker shall
be paid by the employer to the Union Education and Training
Fund.

2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calender year pro-
rata to attend courses conducted or approved by the NBCITC.
The employers approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer’s operations. The onus shall
rest with the employer to demonstrate an inability to grant
leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other
than:

course fees
course books and materials
payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.

3. The employer will actively encourage employees to seek
formal recognition of their skills (recognition of prior learning),
and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen’s Rights
Certificates.

14.—SENIORITY
1. The parties agree the continuity of employment is desirable

wherever possible, and that where it is not possible, employees
will be retrenched in order of seniority.

2. When applying the “first on last off’ principle it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a state basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where the employee’s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
6—Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements with
the Company.

15.—SICK LEAVE
For sick leave accrued after the date of ratification of this

agreement the following will apply:
(a) The Company’s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination.

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is re-en-
gaged within a period of six months, the unpaid
balance of sick leave shall continue from the date of
re-engagement.

16.—ALL-IN PAYMENTS
1. All-In methods of payments shall be prohibited.
2. “All-In Payments” means any system of payment that is

hourly, weekly, or daily which is either in lieu of payment for
overtime,. or in lieu of one or more of the various award
conditions such as annual leave, public holiday payments,
inclement weather, etc.

Provided that All-In payments do not include casual
engagement on terms prescribed by the appropriate Award or
Agreement.

3. If an employer has been paying an employee an all in-rate
he/she shall be required to pay to the employee the difference
(if any) between the employee’s actual earnings and what the
employee would have earned had he/she been paid award rates
and conditions during his period of employment.

In addition to making the appropriate taxation deductions
from the employee’s wages, the employer shall also be required
to make the appropriate contributions to the C+BUSS and
Portable Long Service Leave Schemes.

4. If any party is of the view that this principle has been
breached or is aware of a contracting arrangement on a site
that is let to circumvent the payments prescribed under the
award or this clause, the matter may, if not resolved by the
head contractor, be negotiated between the parties or referred
to the Western Australian Industrial Relations Commission.

5. Any industrial action that may arise, shall be confined to
the employer in breach of this clause.

17.—PYRAMID SUB-CONTRACTING
1. “Pyramid Sub-Contracting” is defined as the practice of a

sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-
contractor.

2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the contract
and intends to engage a specialist sub-contractor to perform
that work, that section may be re-let to a specialist sub-
contractor.
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3. Further provided that when a sub-contract is let for labour
and material, a labour-only sub-contract may be let by the sub-
contractor, but it is unacceptable as a principle for further
labour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.

5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the
parties shall discuss and determine the issue in accordance
with the agreement dispute resolution procedure. In any event
of a disagreement, the matter shall be negotiated further
between the parties or referred to the Western Australian
Industrial Relations Commission. Whilst these procedures are
undertaken no industrial action shall occur.

18.—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlines in Appendix B—Drug
and Alcohol, Safety and Rehabilitation Program.

Common Seal
(Signed)
ON BEHALF OF THE UNION
(Signed)
ON BEHALF OF THE COMPANY
Craig Allan
(PRINT NAME)
Dated this 28 day of November 1996.

APPENDIX A—WAGE RATES
Date of 1 August 1 February
Signing 1996 1997

Hourly Rate Hourly Rate Hourly Rate
$ $ $

Labourer Group 1 14.21 14.66 15.11
Labourer Group 2 13.71 14.15 14.59
Labourer Group 3 13.35 13.77 14.20
Plasterer, Fixer 14.76 15.23 15.70
Painter, Glazier 14.43 14.89 15.35
Signwriter 14.73 15.20 15.68

APPENDIX B—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

1. PRINCIPLE
People dangerously affected by alcohol, and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.

2. FOCUS
• Site safety and the involvement of the site safety com-

mittee
• Peer intervention and support
• Rehabilitation

3. WORKPLACE POLICY
a) A person who is dangerously affected by drugs or

alcohol will not be allowed to work until that person
can work in a safe manner.

b) The decision on a persons ability to work in a safe
manner will be made by the safety committee, or on
projects with no safety committee, by a body of at
least equal numbers of employee/employer repre-
sentatives.

c) There will be no payment of lost time to a person
unable to work in a safe manner.

d) If this happens 3 times the worker shall be given a
written warning and made aware of the availability
of treatment/counselling. If the worker refuses help
he/she may be transferred/dismissed the next time
he/she is dangerously affected.

e) For the purposes of disciplinary action a warning shall
be effective for a period of 12 months from the date
of issue.

f) A worker having problems with alcohol and/or other
drugs:

• Will not be sacked if he/she is willing to get
help.

• Must undertake and continue with the recom-
mended treatment to maintain the protection
of this program.

• Will be entitled to sick leave or leave without
pay while attending treatment.

4. IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will:
a) Clearly state its endorsement of the BTG Drug and

Alcohol program and comply with it.
b) Provide access at an agreed time and venue for a

representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.

c) Authorise the attendance of appropriate company
personnel eg. Safety delegate/officer, safety commit-
tee members, union delegate, consultative commit-
tee member(s) at the two hour BTG Drug and Safety
in the Workplace training course.

CLERKS GRAIN HANDLING ENTERPRISE
AGREEMENT 1996
No. AG 279 of 1996.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Co-Operative Bulk Handling Limited
and

Australian Municipal, Administrative, Clerical and Services
Union of Employees, WA Clerical and Administrative

Branch.
No. AG 279 of 1996.

COMMISSIONER J. F. GREGOR.
28 January 1997.

Order.
REGISTRATION OF AN INDUSTRIAL AGREEMENT

No. AG 279 OF 1996
HAVING heard Mr J. Davenport on behalf of the first named
party and Mr R. Dhue on behalf of the second named party,
and by consent, the Commission, pursuant to the powers con-
ferred on it under the Industrial Relations Act, 1979 hereby
orders—

THAT the document titled the Clerks’ Grain Handling
Enterprise Agreement 1996, filed in the Commission on
15 October 1996 and as subsequently amended by the
parties, signed by me for identification, be and is hereby
registered as an Industrial Agreement, and shall have ef-
fect from 24 January 1997.

(Sgd.) J. F. GREGOR,
[L.S] Commissioner.

1.—TITLE
This Agreement shall be known as the “Clerks’ Grain Han-

dling Enterprise Agreement 1996".

2.—COVERAGE
The parties have reached agreement in regard to an Enter-

prise Bargaining Agreement for all Clerical Employees em-
ployed under the classifications as nominated in the Clerks’
Grain Handling Award 1977. The terms and conditions of the
Agreement are as follows.

3.—ARRANGEMENT
1. Title
2. Coverage
3. Arrangement
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4. Area and Scope
5. Term of Agreement
6. Relationship to Award
7. Parties Bound
8. Definitions
9. Salaries

10. Joint Review Committee
11. All Purpose Allowances
12. Hours
13. Commitment
14. Renewal or Replacement
15. Grievances & Disputes

Schedule A

4.—AREA AND SCOPE
The area and scope of this Agreement is the same as that

prescribed in the Clerks’ Grain Handling Award 1977 insofar
as it applies to clerical employees of Co-operative Bulk Han-
dling Limited as at 24 January 1997.

5.—TERM OF AGREEMENT
This Agreement shall come into force from the first pay pe-

riod commencing on or after 24 January 1997 and shall re-
main in force until 23 August 1998.

Prior to expiry of this Agreement the parties shall incorpo-
rate the provisions of this Agreement into the Award.

6.—RELATIONSHIP TO AWARD
This Agreement shall be read in conjunction with the Clerks’

Grain Handling Award 1977, and shall, to the extent of any
inconsistency between the Agreement and the Award, prevail
over the Award to the extent of such inconsistency.

7.—PARTIES BOUND
This Agreement is binding upon Co-operative Bulk Han-

dling Limited and the Australian, Municipal, Administrative,
Clerical and Services Union of Employees, WA Clerical and
Administrative Branch and to approximately 40 Clerical Em-
ployees employed by the Company.

8.—DEFINITIONS
“Award” means the Clerks’ Grain Handling Award 1977.
“Employee” means an employee who is employed by the

employer as a Clerk pursuant to the Award.
“Employer” means Co-operative Bulk Handling Limited.
“Clerk” means a clerical employee of the Company.
“The Company” means Co-operative Bulk Handling Lim-

ited.
“Union” means the Australian, Municipal, Administrative,

Clerical and Services Union of Employees, WA Clerical and
Administrative Branch.

“The Parties” means the Employer and the Union.

9.—SALARIES
(1) The following annualised rates of salaries shall be pay-

able to Employees covered by this Agreement in accordance
with Clause 6.—Relationship to Award, above, from the first
pay period commencing on or after the date this Agreement
comes into operation:

Annualised Ranges
Level 1 $31,500 $34,000
Level 2 $29,000 $31,500
Level 3 $26,500 $29,000
Level 4 $24,000 $26,500
Level 5 $21,500 $24,000
(2) To preserve the existing Clerical Classification Criteria,

the ranges prescribed in subclause (1) above shall be aligned
to the classification structure as stated in the Award as fol-
lows:

Level 1 Clerk Level 6
Level 2 Clerk Level 5
Level 3 Clerk Level 4
Level 4 Clerk Level 3
Level 5 Clerk Level 2*
*The Award classification Clerk Level 1 has been incorpo-

rated into the Level 2 classification and will now be paid as
per Level 1.

(3) No employee shall suffer a reduction in pay rate upon
implementation of this agreement. Further to this the All Pur-
pose Allowance intended for that individual’s position shall
be added to the individuals annual salary.

10.—JOINT REVIEW COMMITTEE

(1) The Company and the Employee Delegates shall form a
Review Committee to monitor and review all aspects of the
Enterprise Agreement 1996. The Review Committee shall also
participate in the development and the ongoing conduct of the
performance review system and salary negotiations.

(2) The parties agree that if sudden increases in the Perth
General CPI increase above 5% per annum in the first year of
the agreement the Joint Review Committee shall meet to con-
sider the consequences of the increase in relation to salary
levels and make a recommendation to the General Manager
accordingly.

11.—ALL PURPOSE ALLOWANCES

(1) An All Purpose Allowance ranging from $500 to $3,500
per annum shall form part of the employees package and will
be paid in lieu of overtime (including weekends), shift work
penalties, disability allowance and meal allowance.

(2) The All Purpose Allowance shall be a provisional allow-
ance reflecting the expectation to work outside normal hours
and conditions.

(3) The All Purpose Allowance shall be paid on a pro rata
basis per week.

(4) The All Purpose Allowance shall be paid on a pro rata
basis during all paid periods of sick leave, annual leave, long
service leave and any other periods of paid leave.

(5) Superannuation payments by employees and contribu-
tions by the Company shall not be inclusive of the All Purpose
Allowance.

(6) The 17.5% annual leave loading shall be calculated on
the sum of both the Annual Salary and the All Purpose Allow-
ance.

12.—HOURS

(1) All employees shall work a nominal 40 hours per week
on a No Fixed Hours of Duty basis Monday to Friday.

(2) Employees shall be ineligible to claim any overtime or
shiftwork loading Monday to Sunday on the basis that the All
Purpose Allowance outlined at Clause 11, above, replaces these
payments.

(3) The intent of this agreement is that working arrange-
ments shall not “In Principle” be extended from those being
practised at the time the Agreement comes into effect. In the
event that an extension does take place requiring a fundamen-
tal change in work arrangements, the All Purpose Allowance
of affected positions shall be reviewed by the Review Com-
mittee at the earliest possible time.

(4) The 19 day Flexi-Leave accrual system shall cease to
operate as a result of the introduction of the provisions stated
above. Existing accruals shall be preserved but must be cleared
within a three month period from the date of this agreement.
Any outstanding flexi-leave remaining after this three month
period shall be paid out at the current rate.

(5) In the event that excessive hours are required to be
worked, time off in lieu can be agreed to by the Company and
the employee on a mutually acceptable basis.

13.—COMMITMENT

(1) The parties to the Agreement are committed to the prin-
ciples of Best Practise and Continuous Improvement.

(2) The parties undertake that the terms of this Agreement
shall not be used to progress or obtain similar arrangements or
benefits in any other enterprise.

(3) This Agreement shall not operate to cause any employee
to suffer a reduction in ordinary time earnings or to depart
from the standards of the Western Australian Industrial Rela-
tions Commission and the Minimum Conditions of Employ-
ment Act (No. 14) 1993 in regards to hours of work, annual
leave with pay or long service leave with pay.
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14.—RENEWAL OR REPLACEMENT
(1) The parties undertake to review this Agreement com-

mencing no later than twelve (12) weeks prior to the date of
expiry of this Agreement.

(2) In the course of the review the parties shall assess the
achievement in productivity and efficiency during the term of
this Agreement.

(3) The parties agree that the Agreement continue in force
beyond the term specified unless it is renewed or replaced by
another Agreement at that time.

(4) The parties accept that they are responsible for any re-
newal or replacement of this Agreement.

15.—GRIEVANCES AND DISPUTES
To facilitate the resolution of any question, dispute or diffi-

culty arising out of the operation of this Agreement the fol-
lowing procedure shall apply :

(a) The employee(s) concerned over any issue shall first
refer the grievance to his or her immediate Superin-
tendent or Manager.

(b) If the matter is not resolved by the foregoing process
in sub-clause (a) hereof, the issue should be referred
to the relevant Executive Manager for resolution.
Employees may elect to have formal assistance from
the Union at this point in the procedure.

(c) Should the process in subclause (b) hereof not be
successful in resolving a grievance or dispute the
matter shall be referred to the Review Committee.

(d) Where the appropriate Company representatives and
Union officials cannot resolve the issue in dispute,
reference may be made to the Western Australian In-
dustrial Relations Commission for the resolution of
any such dispute.

(e) Not withstanding the provisions of this Clause a
member of the Union can elect to have Assistance
from the Union at any time.

SCHEDULE A
Dated 6 September 1996.
Signed for and on behalf of:
CO-OPERATIVE BULK HANDLING LIMITED
22 DELHI STREET, WEST PERTH WA 6005
....................(signed)......................
I. M. MENCSHELYI
GENERAL MANAGER
Signed for and on behalf of:
AUSTRALIAN, MUNICIPAL, ADMINISTRATIVE, CLERI-
CAL AND SERVICES UNION OF EMPLOYEES, WA
CLERICAL AND ADMINISTRATIVE BRANCH
102 EAST PARADE, EAST PERTH WA 6004
....................(signed)......................
Seal of the Australian, Municipal, Administrative, Clerical and
Services Union of employees, WA Clerical and Administra-
tive Branch.

CONCRETE BOYS INDUSTRIAL AGREEMENT.
No. AG 326 of 1996.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters and
Plasterers Union of Workers

and

Ketta Nominees Pty Ltd Trading As Concrete Boys.

No. AG 326 of 1996.

Concrete Boys Industrial Agreement.

COMMISSIONER P E SCOTT.

3 February 1997.
Order.

HAVING heard Mr G Giffard on behalf of the Applicant and
there being no appearance on behalf of the Respondent and by
consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders:

THAT the Concrete Boys Industrial Agreement be reg-
istered on the 15th day of January 1997.

(Sgd.) P. E. SCOTT,    
[L.S.] Commissioner.

———

Schedule.

1.—TITLE
This Agreement will be known as the Concrete Boys

Industrial Agreement.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Area and Parties Bound
4. Application
5. Duration
6. Dispute Settlement Procedure
7. Single Enterprise
8. Relationship with Awards
9. Enterprise Agreement

10. Wage Increase
11. Industry Standards
12. Clothing and Footwear
13. Training Allowance, Training Leave, Recognition of

Prior Learning
14. Seniority
15. Sick Leave
16. Pyramid Sub-Contracting
17. All-In Rates
18. Drug and Alcohol, Safety and Rehabilitation Pro-

gram
Appendix A—Wage Rates
Appendix B—Drug and Alcohol, Safety and Reha-
bilitation Program

3.—AREA AND PARTIES BOUND
This is an Agreement between The Western Australian

Builders’ Labourers, Painters & Plasterers Union of Workers
(hereinafter referred to as the “Union”) and Ketta Nominees
Pty Ltd trading as Concrete Boys (hereinafter referred to as
the “Company”) in the State of Western Australia.

4.—APPLICATION
This Agreement shall be binding upon the Company, the

Union, its officers and members, and any person eligible to be
a member of the Union employed by the Company on work
covered by the terms of the Building Trades (Construction)
Award 1987, No. 14 of 1978 (the “Award”). There are
approximately 3 employees covered by this agreement.

5.—DURATION
This Agreement shall commence from the first pay period

on or after the date of signing and shall continue in effect until
31 July 1997.
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The parties agree to commence discussion on the terms and
conditions of any future agreement three calendar months prior
to the expiration of this Agreement.

6.—DISPUTE SETTLEMENT PROCEDURE
The dispute settlement procedure that shall apply to this

Agreement shall be in the same terms as that outlined in Clause
46 Settlement of Disputes of the Award.

7.—SINGLE ENTERPRISE
It is agreed that this Agreement applies in respect of a single

enterprise as defined in Clause 41A(2) of the WA Industrial
Relations Act 1979, as amended (the “Act”).

8.—RELATIONSHIP WITH AWARDS
This Agreement shall be read wholly in conjunction with

the Award. Where this Agreement is silent on rates of pay and
other matters pertaining to the employment relationship, the
Award shall apply. Where there is conflict between the rates
of pay, conditions, allowances and other matters in this
Agreement and the Award the higher rate shall apply.

9.—ENTERPRISE AGREEMENT
It is agreed that in the event of the Union and the Company

agreeing on the terms of a comprehensive enterprise agreement,
this Agreement may be terminated in accordance with the
requirements of the Act.

10.—WAGE INCREASE
This Agreement provides for increases in the hourly rate

resulting in the wage rates in the Appendix A—Wage Rates.

11.—INDUSTRY STANDARDS
It is a term of this Agreement that the Company will continue

to meet its current level of payment into the Western Australian
Construction Industry Redundancy Fund and will immediately
increase its level of payment into the Construction + Building
Unions Superannuation Scheme to $50 per week per employee.

12.—CLOTHING AND FOOTWEAR
1. The following items will be supplied to each employee by

the Company, upon the completion of five working days.
(a) 1 pair safety boots, and will be replaced on a fair

wear and tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each employee employed during

the period 1 April to 31 October. (One issued per
year)

2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to fit
over safety helmets.

13.—TRAINING ALLOWANCE, TRAINING LEAVE,
RECOGNITION OF PRIOR LEARNING

1. A training allowance of $11.00 per week per worker shall
be paid by the employer to the Union Education and Training
Fund.

2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calender year pro-
rata to attend courses conducted or approved by the NBCITC.
The employers approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer’s operations. The onus shall
rest with the employer to demonstrate an inability to grant
leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other
than:

course fees
course books and materials
payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.

3. The employer will actively encourage employees to seek
formal recognition of their skills (recognition of prior learning),
and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen’s Rights
Certificates.

14.—SENIORITY
1. The parties agree the continuity of employment is desirable

wherever possible, and that where it is not possible, employees
will be retrenched in order of seniority.

2. When applying the “first on last off’ principle it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a state basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where the employee’s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
6—Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements with
the Company.

15.—SICK LEAVE
For sick leave accrued after the date of ratification of this

agreement the following will apply:
(a) The Company’s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination.

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is re-en-
gaged within a period of six months, the unpaid
balance of sick leave shall continue from the date of
re-engagement.

16.—ALL-IN PAYMENTS
1. All-In methods of payments shall be prohibited.
2. “All-In Payments” means any system of payment that is

hourly, weekly, or daily which is either in lieu of payment for
overtime,. or in lieu of one or more of the various award
conditions such as annual leave, public holiday payments,
inclement weather, etc.

Provided that All-In payments do not include casual
engagement on terms prescribed by the appropriate Award or
Agreement.

3. If an employer has been paying an employee an all in-rate
he/she shall be required to pay to the employee the difference
(if any) between the employee’s actual earnings and what the
employee would have earned had he/she been paid award rates
and conditions during his period of employment.

In addition to making the appropriate taxation deductions
from the employee’s wages, the employer shall also be required
to make the appropriate contributions to the C+BUSS and
Portable Long Service Leave Schemes.

4. If any party is of the view that this principle has been
breached or is aware of a contracting arrangement on a site
that is let to circumvent the payments prescribed under the
award or this clause, the matter may, if not resolved by the
head contractor, be negotiated between the parties or referred
to the Western Australian Industrial Relations Commission.

5. Any industrial action that may arise, shall be confined to
the employer in breach of this clause.

17.—PYRAMID SUB-CONTRACTING
1. “Pyramid Sub-Contracting” is defined as the practice of a

sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-
contractor.

2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the contract
and intends to engage a specialist sub-contractor to perform
that work, that section may be re-let to a specialist sub-
contractor.
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3. Further provided that when a sub-contract is let for labour
and material, a labour-only sub-contract may be let by the sub-
contractor, but it is unacceptable as a principle for further
labour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.

5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the
parties shall discuss and determine the issue in accordance
with the agreement dispute resolution procedure. In any event
of a disagreement, the matter shall be negotiated further
between the parties or referred to the Western Australian
Industrial Relations Commission. Whilst these procedures are
undertaken no industrial action shall occur.

18.—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlines in Appendix B—Drug
and Alcohol, Safety and Rehabilitation Program.

Common Seal
(Signed)
ON BEHALF OF THE UNION
(Signed)
ON BEHALF OF THE COMPANY
Sam Mangione
(PRINT NAME)
Dated this 29 day of November 1996.

APPENDIX A—WAGE RATES
Date of 1 August 1 February
Signing 1996 1997

Hourly Rate Hourly Rate Hourly Rate
$ $ $

Labourer Group 1 14.21 14.66 15.11
Labourer Group 2 13.71 14.15 14.59
Labourer Group 3 13.35 13.77 14.20
Plasterer, Fixer 14.76 15.23 15.70
Painter, Glazier 14.43 14.89 15.35
Signwriter 14.73 15.20 15.68

APPENDIX B—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

1. PRINCIPLE
People dangerously affected by alcohol, and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.

2. FOCUS
• Site safety and the involvement of the site safety

committee
• Peer intervention and support
• Rehabilitation

3. WORKPLACE POLICY
a) A person who is dangerously affected by drugs or

alcohol will not be allowed to work until that person
can work in a safe manner.

b) The decision on a persons ability to work in a safe
manner will be made by the safety committee, or on
projects with no safety committee, by a body of at
least equal numbers of employee/employer repre-
sentatives.

c) There will be no payment of lost time to a person
unable to work in a safe manner.

d) If this happens 3 times the worker shall be given a
written warning and made aware of the availability
of treatment/counselling. If the worker refuses help
he/she may be transferred/dismissed the next time
he/she is dangerously affected.

e) For the purposes of disciplinary action a warning shall
be effective for a period of 12 months from the date
of issue.

f) A worker having problems with alcohol and/or other
drugs:

• Will not be sacked if he/she is willing to get
help.

• Must undertake and continue with the recom-
mended treatment to maintain the protection
of this program.

• Will be entitled to sick leave or leave without
pay while attending treatment.

4. IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will:
a) Clearly state its endorsement of the BTG Drug and

Alcohol program and comply with it.
b) Provide access at an agreed time and venue for a

representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.

c) Authorise the attendance of appropriate company
personnel eg. Safety delegate/officer, safety commit-
tee members, union delegate, consultative commit-
tee member(s) at the two hour BTG Drug and Safety
in the Workplace training course.

ELDERS LIMITED (SPEARWOOD WOOL STORE)
ENTERPRISE AGREEMENT 1996

No. AG 332 of 1996.
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.

The Shop, Distributive and Allied Employees’ Association
of Western Australia

and
Elders Limited.

No. AG 332 of 1996.

Elders Limited (Spearwood Wool Store) Enterprise
Agreement 1996.

COMMISSIONER P E SCOTT.
31 January 1997.

Order.
HAVING heard Mr B Johnston on behalf of the Applicant and
Mr S Knott on behalf of the Respondent and by consent, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders:

THAT the Elders Limited (Spearwood Wool Store) En-
terprise Agreement 1996 be registered on the 9th day of
January 1997.

(Sgd.) P. E. SCOTT,
[L.S] Commissioner.

Schedule.

1.—TITLE
This Enterprise Agreement shall be known as the “Elders

Limited (Spearwood Wool Store) Enterprise Agreement 1996,
No.AG 332 of 1996.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Application of Agreement and Parties Bound
4. Duration
5. Relationship to Parent Award
6. Single Bargaining Unit
7. Agreement Not to be Used as a Precedent
8. Objects
9. Implementation of 38 Hour Week

10. Wage Rates
11. Productivity Matrix
12. Allowances
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13. Payment of Wages
14. Termination, Change and Redundancy
15. Measures to Achieve Gains in Productivity, Effi-

ciency and Flexibility
16. Signatories

3.—APPLICATION OF AGREEMENT AND
PARTIES BOUND

This Agreement shall bind all employees of Elders Limited
(“the Company”) employed at the Spearwood Wool Store,
Corner of Phoenix and Sudlow Roads, Spearwood, Western
Australia who are bound by the terms of the Wool, Hide and
Skin Store Employees’ Award or any successor thereto, en-
gaged in or in connection with the processing, handling and
preparing for sale of wool (including classing, sorting, dump-
ing, piece picking, receiving, despatching and general han-
dling of wool) and wool dumping. At the point of registration,
this agreement will cover approximately 31 employees.

The parties to the Agreement are Elders Limited and The
Shop, Distributive and Allied Employees’ Association of West-
ern Australia (“the Union”).

4.—DURATION
This Agreement shall take effect from the date of ratifica-

tion by the Western Australian Industrial Relations Commis-
sion and shall remain in force for a period of 18 months.

The parties agree that it is intended that this Agreement be
replaced or re-negotiated prior to its expiry.

During the term of this Agreement, the Union undertakes
that it or its members will not pursue any extra claims except
insofar as they relate to the proposed renegotiation of this
Agreement.

5.—RELATIONSHIP TO PARENT AWARD
The terms and conditions of this Agreement shall be read

and interpreted in conjunction with the Wool, Hide and Skin
Store Employees’ Award (the “Parent Award) as varied from
time to time. Where a provision of this Agreement is incon-
sistent with a provision of the parent award the former shall to
the extent of any inconsistency override the latter.

Any questions, disputes or difficulties arising out of this
agreement are to be dealt with in accordance with the proce-
dure set down in the parent award.

6.—SINGLE BARGAINING UNIT
A single bargaining unit has been established as follows:
• The Wool Operations Manager
• The Administration Manager
• The Shop Steward
• Three elected representatives from the wool store person-

nel
Provided that a representative of the relevant employee or

employer organisation may attend and participate in any meet-
ing of the Single Bargaining Unit.

7.—AGREEMENT NOT TO BE USED AS A
PRECEDENT

This Agreement shall not be used in any manner whatsoever
to obtain similar arrangements or benefits in any other plant
or enterprise.

8.—OBJECTS
The objects of this Agreement are to improve communica-

tion between management and stores employees at all levels
within the enterprise and to establish a co-operative environ-
ment with the common goal of providing an efficient service
to customers.

To achieve these objectives, the parties will jointly cultivate
a team environment and a commitment to the development of
a multiskilled workforce supported by adequate training pro-
grams.

9.—IMPLEMENTATION OF 38 HOUR WEEK
The 38 hour week shall be worked as a four week cycle of

19 days of eight ordinary hours on the days Monday to Friday
inclusive as provided by the Parent Award provided that the
employer may require employees to bank up to five rostered
days off during the peak season in any year.

Days banked pursuant to this clause may be taken outside of
the peak season at a time agreed between the employee and
the employer provided that:

i) An employee shall give the employer at least two
(2) weeks notice of their intention to take a banked
RDO(s).

ii) The employer may reject a request to take a banked
RDO(s) if so many employees have elected to take
the same day such as to adversely affect the meeting
of the operational requirements of the business.

10.—WAGE RATES
The weekly ordinary time rate for adult employees perform-

ing duties as set out in the classification structure detailed in
Clause 13.-Wages and Classification Structure of the Parent
Award shall be as detailed in the table below until the first full
pay period on or after the first anniversary of the ratification
of this Agreement:

Classification Total Rate
$ p/week

Storeworker Level 1 427.36
Storeworker Level 2 438.50
Storeworker Level 3 448.27
Storeworker Level 4 459.91
Storeworker Level 5 473.86
Storeworker Level 6 496.91

The weekly ordinary time rate for adult employees perform-
ing duties as set out in the classification structure detailed in
Clause 13.-Wages and Classification Structure of the Parent
Award shall be as detailed in the table below from the first full
pay period on or after the first anniversary of the ratification
of this agreement;

Classification Total Rate
$ p/week

Storeworker Level 1 435.90
Storeworker Level 2 447.27
Storeworker Level 3 457.23
Storeworker Level 4 469.10
Storeworker Level 5 483.33
Storeworker Level 6 506.84

11.—PRODUCTIVITY MATRIX
The parties have agreed that the productivity based bonus

system recognises the positive contribution that a motivated
work team can make towards the profitability, competitive-
ness, job security and safety at Elders Limited. The bonus sys-
tem is performance related.

The system measures the following key performance indi-
cators:

(i) Bales received, lotted and marshalled per man hour.
(ii) Bales cored and stored per man hour.

(iii) Bales shipped per man hour.
(iv) Bales rehandled per man hour.
(v) Sundry.

Agreed base levels have been determined by consultation
through the Single Bargaining Unit.

The parties recognises that it is possible for factors beyond
the employees’ control to influence key performance indica-
tors, for example, a significant change(s) in the market or capital
investment in new equipment.

Should such an event(s) take place, the parties undertake to
review the indicators and performance pay levels to ensure an
appropriate level of incentive is maintained.

Results will be posted monthly with the average result for
each month’s review period determining the bonus to be paid
in the next full pay period following the end of the review
period.

In any event the Consultative Committee will review the
operation of the group productivity bonus system after the re-
sults have been calculated for the first six calendar months.
Where such a review recommends that variations be made to
the performance levels detailed in the productivity matrix the
parties shall consult in order to address the issues raised and
upon agreement may vary the performance levels.
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The Performance Matrix used to determine bonus payments
shall operate as follows:

• A performance index ranging from 0 to +15 shall equate
to agreed levels of performance for each of the criteria
specified. The initial level of productivity is identified
at performance index 0.

• An agreed weighting will be determined for each of the
criteria specified. At the end of the review period the
level of performance in each area shall be identified on
the Performance Matrix (Measured Performance Index).
For each of the specified criteria the Measured Perform-
ance Index shall be multiplied by the agreed weighting
to determine a score. The total score shall be calculated
by adding the individual scores. The incentive bonus
pool shall be calculated by multiplying the agreed value
per index point by the total score. The incentive bonus
pool shall be distributed between all weekly employees
equally. Casual employees shall be paid on a pro-rata
basis for the period measured, the casual loading shall
not apply to the bonus.

• The Performance Matrix shall remain confidential to
the parties.

12.—ALLOWANCES
The rates for the following allowances detailed in the Parent

Award shall be as follows:
Dead Wool Allowance — 36 cents per hour
First Aid Allowance — 81 cents per day
Meal Money — $6.90

13.—PAYMENT OF WAGES
Wages and Allowances for all employees shall be paid fort-

nightly by Electronic Funds Transfer.

14.—TERMINATION, CHANGE AND REDUNDANCY
(1) Termination of Employment

(a) Should the Company wish to terminate a permanent
employee, the following period of notice shall be pro-
vided:

Period of Continuous Service Period of Notice
Less than 1 month 1 day
One month or more but less than 1 year 1 week
1 year or more but less than 3 years 2 weeks
3 years or more but less than 5 years 3 weeks
5 years and over 4 weeks 4 weeks

(b) Employees over 45 years of age with two or more
years continuous service at the time of termination,
shall receive an additional week’s notice.

(c) Where the relevant period of notice is not provided,
the employee shall be entitled to payment in lieu.
Provided that employment may be terminated by part
of the period of notice and part payment in lieu.

(d) Payment in lieu of notice shall be calculated using
an employee’s weekly ordinary time earnings.

(e) The period of notice in this clause shall not apply in
the case of dismissal for conduct that justifies in-
stant dismissal, including malingering, dishonesty,
inefficiency or neglect of duty or employees engaged
for a specific period time and/or for a specific task
or tasks (limited tenure).

(f) Notice of termination by employee
The notice of termination required to be given by an
employee shall be the same as that required of the
Company except that employees 45 years and over
shall not provide an additional week’s notice.
If an employee fails to give notice, or to work out
the full period of notice, the Company shall have the
right to withhold monies due to the employee under
this Agreement to a maximum amount equal to the
ordinary time earnings for the period of notice re-
quired. At the employee’s request, and the Compa-
ny’s discretion part or all of the period of notice
required by an employee may be waived by the Com-
pany and the employee paid to the date of termina-
tion only.

Where an employee has given or been given notice
as aforesaid or payment made in lieu of the prescribed
notice unless otherwise agreed between the employer
and the employee he/she shall continue in employ-
ment until the date of expiration of such notice. An
employee having been given notice as aforesaid who
absents themselves from work during such period
without reasonable cause (proof whereof shall be
upon him/her) shall be deemed to have abandoned
his/her employment and shall not be entitled to pay-
ment for work done within such period of notice.

(g) Time off during notice period
Where the Company has given notice to an employee
of intended termination, the employee shall be al-
lowed time off without loss of pay, for a cumulative
period of eight hours for the purpose of seeking other
employment. Such time off shall be taken at times
that are convenient to the employee after consulta-
tion with the manager.

(h) Statement of Employment
The Company shall, when requested, provide to the
employee a written statement specifying the period
of their employment and the classification of or the
type of work performed by the employee.

(2) Introduction of Change
(a) Company’s Duty to Notify

Where the Company has made a definite decision to
introduce major changes in production, program, or-
ganisation, structure or technology that are likely to
have significant effects on employees, the Company
shall notify the employees who may be affected by
the proposed changes and the Union.
“Significant effects” include termination of employ-
ment, major changes in the composition, operation
or size of the workforce or in the skills required; the
elimination or diminution of job opportunities, pro-
motion opportunities or job tenure; the alteration of
hours of work; the need for retraining or transfer of
employees to other work or locations and the restruc-
turing of jobs. Provided that where the Parent Award
makes provision for alteration of any of the matters
referred to herein an alteration shall be deemed not
to have significant effect.

(b) Company’s Duty to Discuss Change
The Company shall discuss with the employees af-
fected and their Union inter alia, the introduction of
the changes referred to above, the effects the changes
are likely to have on employees, measures to avert
or mitigate the adverse effects of such changes on
employees and shall give prompt consideration to
matters raised by the employees and/or the union in
relation to the changes.
The discussions shall commence as early as practi-
cable after a definite decision has been made by the
Company to make the changes referred to above.
For the purposes of such discussions, the Company
shall provide in writing to the employees concerned
and the Union, all relevant information about the
changes including the nature of the changes proposed,
the expected effects of the changes on employees
and any other matters likely to affect employees pro-
vided that the Company shall not be required to dis-
close confidential information the disclosure of which
would be inimical to the Company’s interests.

(3) Redundancy
(a) Discussions Before Terminations

(i) Where the Company has made a definite de-
cision that the Company no longer wishes the
job the employee has been doing to be done
by anyone and this is not due to the ordinary
and customary turnover of labour and that de-
cision may lead to termination of employment,
the Company shall hold discussions with the
employees directly affected and with the Un-
ion.
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(ii) The discussions shall take place as soon as is
practicable and shall cover, amongst other
matters the reasons the proposed terminations
are required, measures to avoid or minimise
the terminations and measures to mitigate any
adverse effects of any terminations on the
employees concerned.

(iii) For the purposes of the discussion the Com-
pany shall, as soon as practicable, provide in
writing to the employees concerned and the
Union, all relevant information about the pro-
posed terminations including the reasons for
the proposed terminations, the number and
categories of employees likely to be affected,
and the number of employees normally em-
ployed and the period over which the termi-
nations are likely to be carried out.
Provided that the company shall not be re-
quired to disclose confidential information the
disclosure of which would be inimical to the
Company’s interests.

(b) Transfer to lower paid duties
Where an employee is transferred to lower paid du-
ties for reasons set out in (a) above, the employee
shall be entitled to the same period of notice of trans-
fer as they would have been entitled to if they had
been terminated, and the Company may make pay-
ment in lieu thereof of an amount equal to the differ-
ence between the former ordinary time rate of pay
and the new lower ordinary time rates for the number
of weeks of notice still owing.

(c) Severance Pay
In addition to the period of notice provided in
subclause (1) hereof, a permanent employee whose
employment is terminated for reasons set out above
shall be entitled to the following amount of sever-
ance pay in respect of a continuous period of serv-
ice:
Period of continuous service Severance Pay
less than 1 year nil
1 year but less than 2 years 4 weeks pay
2 years but less than 3 years 6 weeks pay
3 years but less than 4 years 7 weeks pay
4 years and over 8 weeks pay
“Weeks pay” means the ordinary time rate of pay for
the employee concerned.
Provided that the severance payments shall not ex-
ceed the amount which the employee would have
earned if employment with the Company had pro-
ceeded to the employee’s normal retirement date.

(d) Employee Leaving During Notice
An employee whose employment is terminated for
reasons set out in (a) above may terminate his or her
employment during the period of notice and, if so,
shall be entitled to the same benefits and payments
under this clause had he or she remained with the
Company until the expiry of such notice. Provided
that in such circumstances the employee shall not be
entitled to payment in lieu of notice.

(e) Alternative Employment
The Company in a particular redundancy case, may
make application to the Commission to have the gen-
eral severance pay prescription varied if the Com-
pany obtains acceptable alternative employment for
an employee.

(f) Time Off During Notice Period
(i) During the period of notice of termination

given by the Company an employee shall be
allowed up to one day’s time off without loss
of pay during each week of notice for the pur-
pose of seeking other employment.

(ii) If the employee has been allowed paid leave
for more than one day during the notice pe-
riod for the purpose of seeking other employ-
ment, the employee shall, at the request of the

Company, be required to produce proof of at-
tendance at an interview or they shall not re-
ceive payment for the time absent.
For the purpose a statutory declaration will be
sufficient.

(g) Notice to Commonwealth Employment Service
Where a decision has been made to terminate em-
ployees in the circumstances outlined in (a) above,
the Company shall notify the Commonwealth Em-
ployment Service thereof as soon as possible giving
relevant information including the number and cat-
egories of the employees likely to be affected and
the period over which the terminations are intended
to be carried out.

(h) Superannuation Benefits
Subject to further order of the Western Australia In-
dustrial Relations Commission, where an employee
who is terminated receives a benefit from a superan-
nuation scheme that in the case of redundancy pro-
vides for a specific benefit that has been funded by
employer contributions and which is in addition to
superannuation benefits which would otherwise ap-
ply, the employer shall be entitled to offset only the
amount of the additional superannuation fund ben-
efit against amounts payable under subclause (c).

(i) Transmission of Business
(i) Where a business is before or after the date of

this Agreement, transmitted from one em-
ployer (in this subclause called “the
transmittor”) to another employer (in this
subclause called “the transmittee”) and an
employee who at the time of such transmis-
sion was an employee of the transmittor in that
business becomes an employee of the
transmittee:
— The continuity of the employment of the

employee shall be deemed not to have
been broken by reason of such transmis-
sion;
and

— the period of employment which the em-
ployee has had with the transmittor or any
prior transmittor shall be deemed to be
service of the employee with the
transmittee.

(ii) In this subclause “business” includes trade,
process, business or occupation and includes
part of any such business and “transmission”
includes transfer, conveyance, assignment or
succession whether by agreement or by op-
eration of law and “transmitted’ has a corre-
sponding meaning.

(j) Employees with Less Than One Year’s Service
This clause shall not apply to employees with less
than one year’s continuous service and the general
obligation on the Company should be not more than
to give relevant employees an indication of the im-
pending redundancy at the first reasonable opportu-
nity, and to take such steps as may be reasonable to
facilitate the obtaining by the employees of suitable
alternative employment.

(k) Employees Exempted
This clause shall not apply where employment is ter-
minated as a consequence of conduct that justifies
instant dismissal, including malingering, inefficiency
or neglect of duty, or in the case of casual employees
or employees engaged for a specific period of time
or for a specified task or tasks.

(l) Incapacity to Pay
The company, in a particular redundancy case, may
make application to the Western Australian Indus-
trial Relations Commission to have the general sev-
erance pay prescription varied on the basis of the
employer’s incapacity to pay within eight weeks of
the termination of the employee(s).
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15.—MEASURES TO ACHIEVE GAINS IN
PRODUCTIVITY, EFFICIENCY AND FLEXIBILITY
The aim of this Clause is to adopt a productive culture dedi-

cated to achieving real and measurable improvement through
teamwork, participation, trust and mutual respect. In order to
further these aims the parties to this Agreement have agreed
that:

(1) All employees will participate in the working of shift
work in accordance with Clause 28.-Shift Work of
the Wool, Hide and Skin Store Employees Award
No. 8 of 1966 during the months of August, Septem-
ber, October and November as required by the em-
ployer.

(2) Australian Wool Testing Authority staff will be per-
mitted to perform core line functions where there is
a lack of warehouse personnel due to sick leave and/
or RDO’s and/or annual leave.

(3) The company confirms that it will not make existing
core line personnel redundant as a result of the utili-
sation of Australian Wool Testing Authority person-
nel in the operation of the core lines in accordance
with paragraph (b) above.

16.—SIGNATORIES
Representatives of the parties to this Agreement, Elders Lim-

ited and The Shop, Distributive and Allied Employees’ Asso-
ciation of Western Australia have signed this clause indicating
their Agreement.
(Signed)............................................
for and on behalf of Elders Limited
(Spearwood Wool Store)

JOHN WARD.................................
(Name of Signatory)

WA WOOL OPERATIONS MANAGER
(Position of Signatory)

25 November 1996.........................
(Date)

(Signed)...........................................
for and on behalf of The Shop,
Distributive and Allied Employees’
Association of Western Australia

JOSEPH BULLOCK.......................
(Name of Signatory)

GENERAL SECRETARY..............
(Position of Signatory)

26 November 1996.........................
(Date)

EUROPEAN CERAMICS INDUSTRIAL
AGREEMENT

No. AG 339 of 1996.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters and
Plasterers Union of Workers

and
European Ceramics Pty Ltd.

No. AG 339 of 1996.
European Ceramics Industrial Agreement.

COMMISSIONER P E SCOTT.
3 February 1997.

Order.
HAVING heard Mr G Giffard on behalf of the Applicant and
Mr D Serro and with him Mr G Guthrie on behalf of the Re-
spondent and by consent, the Commission, pursuant to the

powers conferred on it under the Industrial Relations Act, 1979,
hereby orders:

THAT the European Ceramics Pty Ltd Industrial Agree-
ment be registered on the 15th day of January 1997.

(Sgd.) P. E. SCOTT,
[L.S] Commissioner.

Schedule.

1.—TITLE
This Agreement will be known as the European Ceramics

Industrial Agreement.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Area and Parties Bound
4. Application
5. Duration
6. Dispute Settlement Procedure
7. Single Enterprise
8. Relationship with Awards
9. Enterprise Agreement

10. Wage Increase
11. Industry Standards
12. Clothing and Footwear
13. Training Allowance, Training Leave, Recognition of

Prior Learning
14. Seniority
15. Sick Leave
16. Pyramid Sub-Contracting
17. All-In Rates
18. Drug and Alcohol, Safety and Rehabilitation Pro-

gram
Appendix A—Wage Rates
Appendix B—Drug and Alcohol, Safety and Reha-
bilitation Program

3.—AREA AND PARTIES BOUND
This is an Agreement between The Western Australian Build-

ers’ Labourers, Painters & Plasterers Union of Workers (here-
inafter referred to as the “Union”) and European Ceramics
Pty Ltd (hereinafter referred to as the “Company”) in the State
of Western Australia.

4.—APPLICATION
This Agreement shall be binding upon the Company, the

Union, its officers and members, and any person eligible to be
a member of the Union employed by the Company on work
covered by the terms of the Building Trades (Construction)
Award 1987, No. 14 of 1978 (the “Award”). There are ap-
proximately 7 employees covered by this agreement.

5.—DURATION
This Agreement shall commence from the first pay period

on or after the date of signing and shall continue in effect until
31 July 1997.

The parties agree to commence discussion on the terms and
conditions of any future agreement three calendar months prior
to the expiration of this Agreement.

6.—DISPUTE SETTLEMENT PROCEDURE
The dispute settlement procedure that shall apply to this

Agreement shall be in the same terms as that outlined in Clause
46 Settlement of Disputes of the Award.

7.—SINGLE ENTERPRISE
It is agreed that this Agreement applies in respect of a single

enterprise as defined in Clause 41A(2) of the WA Industrial
Relations Act 1979, as amended (the “Act”).

8.—RELATIONSHIP WITH AWARDS
This Agreement shall be read wholly in conjunction with

the Award. Where this Agreement is silent on rates of pay and
other matters pertaining to the employment relationship, the
Award shall apply. Where there is conflict between the rates
of pay, conditions, allowances and other matters in this Agree-
ment and the Award the higher rate shall apply.
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9.—ENTERPRISE AGREEMENT
It is agreed that in the event of the Union and the Company

agreeing on the terms of a comprehensive enterprise agree-
ment, this Agreement may be terminated in accordance with
the requirements of the Act.

10.—WAGE INCREASE
This Agreement provides for increases in the hourly rate

resulting in the wage rates in the Appendix A—Wage Rates.

11.—INDUSTRY STANDARDS
It is a term of this Agreement that the Company will con-

tinue to meet its current level of payment into the Western
Australian Construction Industry Redundancy Fund and will
immediately increase its level of payment into the Construc-
tion + Building Unions Superannuation Scheme to $50 per
week per employee.

12.—CLOTHING AND FOOTWEAR
1. The following items will be supplied to each employee by

the Company, upon the completion of five working days.
(a) 1 pair safety boots, and will be replaced on a fair

wear and tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each employee employed during

the period 1 April to 31 October. (One issued per
year)

2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to fit
over safety helmets.

13.—TRAINING ALLOWANCE, TRAINING LEAVE,
RECOGNITION OF PRIOR LEARNING

1. A training allowance of $11.00 per week per worker shall
be paid by the employer to the Union Education and Training
Fund.

2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calender year pro-
rata to attend courses conducted or approved by the NBCITC.
The employers approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer’s operations. The onus shall
rest with the employer to demonstrate an inability to grant
leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other
than:

course fees
course books and materials
payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.

3. The employer will actively encourage employees to seek
formal recognition of their skills (recognition of prior learn-
ing), and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen’s Rights Cer-
tificates.

14.—SENIORITY
1. The parties agree the continuity of employment is desir-

able wherever possible, and that where it is not possible, em-
ployees will be retrenched in order of seniority.

2. When applying the “first on last off’ principle it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a state basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where the employee’s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
6—Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements with
the Company.

15.—SICK LEAVE
For sick leave accrued after the date of ratification of this

agreement the following will apply:
(a) The Company’s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination.

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is re-en-
gaged within a period of six months, the unpaid
balance of sick leave shall continue from the date of
re-engagement.

16.—ALL-IN PAYMENTS
1. All-In methods of payments shall be prohibited.
2. “All-In Payments” means any system of payment that is

hourly, weekly, or daily which is either in lieu of payment for
overtime,. or in lieu of one or more of the various award con-
ditions such as annual leave, public holiday payments, inclem-
ent weather, etc.

Provided that All-In payments do not include casual engage-
ment on terms prescribed by the appropriate Award or Agree-
ment.

3. If an employer has been paying an employee an all in-rate
he/she shall be required to pay to the employee the difference
(if any) between the employee’s actual earnings and what the
employee would have earned had he/she been paid award rates
and conditions during his period of employment.

In addition to making the appropriate taxation deductions
from the employee’s wages, the employer shall also be re-
quired to make the appropriate contributions to the C+BUSS
and Portable Long Service Leave Schemes.

4. If any party is of the view that this principle has been
breached or is aware of a contracting arrangement on a site
that is let to circumvent the payments prescribed under the
award or this clause, the matter may, if not resolved by the
head contractor, be negotiated between the parties or referred
to the Western Australian Industrial Relations Commission.

5. Any industrial action that may arise, shall be confined to
the employer in breach of this clause.

17.—PYRAMID SUB-CONTRACTING
1. “Pyramid Sub-Contracting” is defined as the practice of a

sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-con-
tractor.

2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the contract
and intends to engage a specialist sub-contractor to perform
that work, that section may be re-let to a specialist sub-con-
tractor.

3. Further provided that when a sub-contract is let for labour
and material, a labour-only sub-contract may be let by the sub-
contractor, but it is unacceptable as a principle for further la-
bour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.

5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the par-
ties shall discuss and determine the issue in accordance with
the agreement dispute resolution procedure. In any event of a
disagreement, the matter shall be negotiated further between
the parties or referred to the Western Australian Industrial
Relations Commission. Whilst these procedures are undertaken
no industrial action shall occur.

18.—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlines in Appendix B—Drug
and Alcohol, Safety and Rehabilitation Program.
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Common Seal
(Signed)
..................................................
ON BEHALF OF THE UNION
(Signed)
..................................................
ON BEHALF OF THE COMPANY
Glenn Guthrie
..................................................
(PRINT NAME)
Dated this 13 day of December 1996.

APPENDIX A—WAGE RATES
Date of 1 August 1 February
Signing 1996 1997

Hourly Rate Hourly Rate Hourly Rate
$ $ $

Labourer Group 1 14.21 14.66 15.11
Labourer Group 2 13.71 14.15 14.59
Labourer Group 3 13.35 13.77 14.20
Plasterer, Fixer 14.76 15.23 15.70
Painter, Glazier 14.43 14.89 15.35
Signwriter 14.73 15.20 15.68

APPENDIX B—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

1. PRINCIPLE
People dangerously affected by alcohol, and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.

2. FOCUS
• Site safety and the involvement of the site safety com-

mittee
• Peer intervention and support
• Rehabilitation

3. WORKPLACE POLICY
a) A person who is dangerously affected by drugs or alcohol

will not be allowed to work until that person can work in a
safe manner.

b) The decision on a persons ability to work in a safe man-
ner will be made by the safety committee, or on projects with
no safety committee, by a body of at least equal numbers of
employee/employer representatives.

c) There will be no payment of lost time to a person unable
to work in a safe manner.

d) If this happens 3 times the worker shall be given a written
warning and made aware of the availability of treatment/coun-
selling. If the worker refuses help he/she may be transferred/
dismissed the next time he/she is dangerously affected.

e) For the purposes of disciplinary action a warning shall be
effective for a period of 12 months from the date of issue.

f) A worker having problems with alcohol and/or other drugs:
• Will not be sacked if he/she is willing to get help.
• Must undertake and continue with the recommended

treatment to maintain the protection of this program.
• Will be entitled to sick leave or leave without pay while

attending treatment.
4. IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will:
a) Clearly state its endorsement of the BTG Drug and Alco-

hol program and comply with it.
b) Provide access at an agreed time and venue for a repre-

sentative of the BTG Drug and Alcohol Program to address a
meeting of employees to discuss and endorse the program.

c) Authorise the attendance of appropriate company person-
nel eg. Safety delegate/officer, safety committee members,
union delegate, consultative committee member(s) at the two
hour BTG Drug and Safety in the Workplace training course.

HOSPITAL SALARIED OFFICERS (JOONDALUP
HEALTH CAMPUS) AWARD, 1996.

No. A 1 of 1996.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Hospital Salaried Officers Association of Western Australia
(Union of Workers)

and

Mayne Nickless Limited.

No. A 1 of 1996.

Hospital Salaried Officers (Joondalup Health Campus)
Award, 1996.

COMMISSIONER P E SCOTT.

21 January 1997.
Order.

HAVING heard Ms C Drew on behalf of the Applicant and
Ms B Horner on behalf of the Respondent and by consent, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby makes the following
Award.

Such Award shall have effect on and from the 1st day of
June 1996.

(Sgd.) P. E. SCOTT,    
[L.S.] Commissioner.

———

Schedule.

1.—TITLE
This Award shall be known as the “Hospital Salaried Officers

(Joondalup Health Campus) Award, 1996” as amended and
consolidated.

1A.—STATEMENT OF PRINCIPLES—AUGUST 1996
It is a condition of this award/industrial agreement that any

variation to its terms on or from the 7th day of August, 1996
including the $8.00 per week Arbitrated Safety Net
Adjustments, shall not be made except in compliance with the
Statement of Principles set down by the Commission in the
Reasons for Decision in matters No. 1164 of 1995 and No.
915 of 1996.

2.—ARRANGEMENT
1. Title

1A. Statement of Principles—August 1996
2. Arrangement
3. Scope and Area
4. Term
5. Definitions
6. Salaries and Conditions of Employment
7. Classification and Grading of Employees
8. Superannuation
9. Long Service Leave

10. Redundancy and Redeployment
11. Dispute Settlement Procedure

Schedule A—Named Parties to the Award

3.—SCOPE AND AREA
(1) This Award shall apply to all Salaried Officers employed

by Mayne Nickless Limited, ACN 004 073 410, trading as
Health Care of Australia, Incorporated in Victoria, operating
as Joondalup Health Campus (the employer), throughout the
State of Western Australia, and to the employer employing
those employees.

4.—TERM
The term of this Award shall be for a period of eighteen

months from the date of registration of this Award.

5.—DEFINITIONS
“Salaried Officer” means an employee who is engaged in a

professional, administrative, supervisory, technical or clerical
capacity.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 77 W.A.I.G.364

6.—SALARIES AND CONDITIONS OF EMPLOYMENT
(1) The minimum salaries and minimum general conditions

of employment applicable to salaried officers employed by
the employer, shall be as is prescribed from time to time in the
“Hospital Salaried Officers Award, 1968”.

(2) Any amendment made to the “Hospital Salaried Officers
Award, 1968” on or subsequent to the date of this Award shall
apply automatically to Salaried Officers employed by the
employer and shall operate from the effective date of the
amendment to the “Hospital Salaried Officers Award, 1968”.

7.—CLASSIFICATION AND GRADING OF
EMPLOYEES

(1) The employer shall allocate a salary classification level
in accordance with Schedule A.—Minimum Salaries of the
Hospital Salaried Officers Award, 1968 to each position by
establishing the work value of the position taking account of
internal and external relativities relevant to the position, in
accordance with the State Wage Principles of the Western
Australian Industrial Relations Commission. In arriving at an
appropriate salary level, the employer shall also have due regard
for any qualifications which may be a prerequisite for carrying
out the position.

(2) An employee may request a review of the classification
allocated in accordance with subclause (1) or, at any time,
where a change in duties and responsibilities has occurred. A
request for review of classification shall be by:

(a) Requesting the review in writing to the employer,
(b) Setting out the grounds upon which the request is

made,
(c) Detailing the classification level and/or title which

is being requested, and
(d) Providing a current job description of the employ-

ee’s position.
Providing that not more than one request may be made by

an individual employee in any 12 month period. The employer
shall give the employee written advice of the result of the
review.

(3) If the employee disagrees with the result of the review,
the union may enter into negotiations with the employer with
a view to settling the disagreement in accordance with Clause
11—Dispute Settlement Procedure of this Award.

(4) If the parties cannot reach agreement as to the
classification level of any employee, the matter may be referred
to the Western Australian Industrial Relations Commission for
determination.

(5) The effective date for any change in classification level
shall be one month after the date upon which the letter of
request is served upon the employer.

8.—SUPERANNUATION
(1) The employer shall contribute on behalf of the employee

in accordance with the requirements of the Superannuation
Guarantee (Administration) Act 1992.

(2) The employer shall initially contribute an amount equal
to 6% of the employee’s ordinary time earnings and shall
thereafter increase the level of contribution in accordance with
the provisions of the Superannuation Guarantee
(Administration) Act 1992.

(3) Contributions shall at the option of the employee be paid
into the Health Employees’ Superannuation Trust Australia
(HESTA) fund.

(4) Contributions into the nominated fund shall be paid
monthly.

(5) Contributions shall continue to be paid on behalf of an
employee in receipt of payments under the Workers
Compensation and Assistance Act.

(6) Salary Packaging
(a) An employee may elect in writing to receive a

Superannuation benefit in lieu of part of the salary to which
the employee is otherwise entitled under this Award.

(b) The salary package shall remain in force until terminated
by mutual agreement or by either the employer or the employee
providing one calendar month’s notice.

9.—LONG SERVICE LEAVE
(1) Right to Leave.
An employee shall, as herein provided, be entitled to leave

with pay in respect of long service.
(2) Long Service.
(a) The long service which shall entitle an employee to such

leave shall, subject as herein provided, be continuous service
with one and the same employer.

(b) Such service shall include service prior to the first day of
April 1958, if it continued until such time but only to the extent
of the last 20 completed years of continuous service.

(c) (i) Where a business has, whether before or after the
coming into operation hereof, been transmitted from an
employer (herein called “the transmitter”) to another employer
(herein called “the transmittee”) and an employee who at the
time of such transmission was an employee of the transmitter
in that business becomes an employee of the transmittee the
period of the continuous service which the employee has had
with the transmitter (including any such service of the employee
with the transmitee.

(ii) In this subclause “transmission” includes transfer,
conveyance, assignment or succession whether voluntary or
by agreement or by operation of law and “transmitted” has a
corresponding meaning.

(d) Where, over a continuous period, an employee has been
employed by two or more companies each of which is a related
company as defined in subclause (9), the period of the
continuous service which the employee has had with each of
those companies shall be deemed to be service of the employee
with the company by whom he/she is last employed.

(e) Such service shall include—
(i) any period of absence from duty on any annual leave

or long service leave: Provided that where an em-
ployee takes long service leave in accordance with
subclause (5), placitum (a)(iv)(aa) or (bb), leave
counted as service shall be half the period of leave
taken on half pay.

(ii) any period of absence from duty necessitated by sick-
ness of or injury to the employee, to the extent of the
employees sick leave entitlements.

(iii) any period following any termination of the employ-
ment by the employer if such termination has been
made merely with the intention of avoiding obliga-
tions hereunder in respect of long service leave or
obligations under any award in respect of annual
leave;

(iv) any period during which the service of the employee
was or is interrupted by service—
(aa) as a member of the Naval, Military or Air

Forces of the Commonwealth of Australia
other than as a member of the British Com-
monwealth Occupation Forces in Japan and
other than as a member of the Permanent
Forces of the Commonwealth of Australia ex-
cept in the circumstances referred to in sec-
tion 31 (2) of the Defence Act 1903—1956,
and except in Korea or Malaya after 26 June
1950;

(bb) as a member of the Civil Construction Corps
established under the National Security Act
1939—1946;

(cc) in any of the Armed Forces under the National
Service Act 1951 (as amended).

Provided that the employee as soon as reasonably practicable
on the completion of any such service resumed or resumes
employment with the employer by whom he/she was employed
immediately before the commencement of such service.

(f) Service shall be deemed to be continuous
notwithstanding—

(i) the transmission of a business as referred to in para-
graph (c) of this subclause;

(ii) the employment with related companies as referred
to in paragraph (d) of this subclause;

(iii) any interruption of a class referred to in paragraph
(e) of this subclause;
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(iv) any absence from duty authorised by the employer;
(v) any standing down of an employee in accordance

with the provisions of an award, industrial agree-
ment, order or determination under either Common-
wealth or State law;

(vi) any absence from duty arising directly or indirectly
from an industrial dispute if the employee returns to
work in accordance with the terms of settlement of
the dispute;

(vii) any termination of the employment by the employer
for any reason other than misconduct or unsatisfac-
tory service if the employee is re-employed by the
same employer within a period not exceeding six
months from the date of such termination, but only
if payment pursuant to subclause (3), paragraph (d)
of this clause has not been made;

(viii) any reasonable absence of the employee on legiti-
mate union business in respect of which he/she has
requested and been refused leave;

(ix) any absence from duty after the coming into opera-
tion of this clause by reason of any cause not speci-
fied in this clause unless the employer, during the
absence or within 14 days of the termination of the
absence notifies the employee in writing that such
absence will be regarded as having broken the conti-
nuity of service, which notice may be given by de-
livery to the employee personally or by posting it by
registered mail to his/her last recorded address, in
which case it shall be deemed to have reached him/
her in due course of post.

Provided that the period of absence from duty or the period
of any interruption referred to in placita (iv) to (ix) inclusive
of this paragraph shall not (except as set out in paragraph (e)
of this subclause) count as service.

(3) Period of Leave.
(a) The leave to which an employee shall be entitled or

deemed to be entitled shall be as provided in this subclause.
(b) Subject to the provisions of paragraphs (e) and (f) of this

subclause—
Where an employee has completed at least 15 years’ serv-
ice the amount of leave shall be—

(i) in respect of 15 years’ service so completed—
13 weeks’ leave;

(ii) in respect of each 10 years’ service completed
after such 15 years—eight and two thirds
weeks’ leave;

(iii) on the termination of the employee’s employ-
ment—

(aa) by his death;
(bb) in any circumstances otherwise than by

the employer for serious misconduct;
in respect of the number of years’ service with
the employer completed since he/she last be-
came entitled to an amount of long service
leave, a proportionate amount on the basis of
13 weeks for 15 years’ service.

(c) Subject to the provisions of paragraph (f) of this subclause,
where an employee has completed at least 10 years’ service
but less than 15 years’ service since its commencement and
the employment is terminated—

(i) by his/her death; or
(ii) in any circumstances, otherwise than by the employer

for serious misconduct;
the amount of leave shall be such proportion of 13 weeks’
leave as the number of completed years of such service bears
to 15 years.

(d) A lump sum payment for long service leave accrued in
accordance with this clause and for pro rata long service leave,
the amount of which shall be in such proportion of 13 weeks
leave as the number of completed years of such service bears
to 15 years, shall be made in the following cases:

(i) To an employee who retires at or over the age of
fifty five years or who has retired on the grounds of
ill health, provided that no payment shall be made

for pro-rata long service leave unless the employee
has completed not less than twelve months’ continu-
ous service.

(ii) To an employee who has retired for any other cause:
Provided that no payment shall be made for pro-rata
long service leave unless the employee had completed
not less than three years’ continuous service before
the date of his/her retirement.

(iii) To the widow of an employee or such other person
as may be approved by the employer in the event of
the death of an employee: Provided that no payment
shall be made for pro rata long service leave unless
the employee had completed not less than twelve
months’ continuous service prior to the date of the
death of the employee.

(e) In the cases to which paragraphs (b) (iii) and (c) of this
subclause apply the employee shall be deemed to have been
entitled to and to have commenced leave immediately prior to
such termination.

(f) Long service leave accrued prior to the issue of this Award,
where the employee did not elect to have his/her long service
leave paid out on transfer from Wanneroo Hospital to Joondalup
Health Campus, shall remain to the credit of each employee.

(4) Payment for Period of Leave.
(a) An employee shall be entitled to be paid for each week

of leave to which he/she has become entitled or is deemed to
have become entitled the rate of pay applicable to him/her at
the date he/she commences such leave, or where applicable,
the rate of salary of an employee at the date of retirement,
resignation or death.

(b) Such rate of pay shall be the rate applicable to him/her
for the standard weekly hours which are prescribed by this
award, but in the case of casuals and part-time employees shall
be the rate for the number of hours usually worked up to but
not exceeding the prescribed standard.

(c) The rate of pay—
(i) shall include any deductions from wages for board

and/or lodging or the like which is not provided and
taken during the period of leave;

(ii) shall not include shift premiums, overtime, penalty
rates, special rates, disability allowances, fares and
travelling allowances or the like.

(5) Taking Leave.
(a) In a case to which placita (i) and (ii) of paragraph (b) of

subclause (3) apply—
(i) Leave shall be granted and taken as it falls due but

within three years next after becoming entitled thereto
at such time or times as may be agreed between the
employer and the employee or in the absence of such
agreement at such time or times as may be deter-
mined by the Special Board of Reference having re-
gard to the needs of the employer’s establishment
and the employee’s circumstances: Provided that the
employer may approve the accumulation of long serv-
ice leave not exceeding six months.

(ii) Leave may be granted and taken in one continuous
period or if the employer and the employee so agree
in weekly multiples on full, half or compacted pay,
provided that where an employee’s remaining por-
tion of accrued untaken leave entitlement is less than
a week, such portion may be taken.

(iii) Upon application by an employee, an employer may
approve of the taking by the employee:
(aa) Of double the period of long service leave

entitlement on half pay, in lieu of the period
of long service leave on full pay;

(bb) Of any portion of the employee’s entitlement
to long service leave on full pay or double such
period on half pay.

(cc) A full time employee who, during a qualify-
ing period towards an entitlement of long serv-
ice leave was employed continuously on both
a full time and part time basis may elect to
take a lesser period of long service leave cal-
culated by converting the part time service to
equivalent full time service.
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(dd) Notwithstanding the provisions of paragraph
(ii) of this subclause an employee who has
elected to compact an accrued entitlement to
long service leave in accordance with para-
graph (iii) of this subclause shall only take such
leave in one period of full pay.

(iv) Any leave shall be inclusive of any public holidays
specified in this award (or agreement) occurring dur-
ing the period when the leave is taken but shall not
be inclusive of any annual leave.

(v) Payment shall be made in one of the following
ways—
(aa) In full before the employee goes on leave;
(bb) At the same time as his/her wages would have

been paid to him/her if the employee had re-
mained at work, in which case payment shall,
if the employee in writing so requires, be made
by cheque posted to an address specified by
the employee; or

(cc) In any other way agreed between the employer
and the employee.

(vi) No employee shall, during any period when he/she
is on leave, engage in any employment for hire or
reward in substitution for the employment from
which he/she is on leave, and if an employee breaches
this provision he/she shall thereupon forfeit the right
to leave hereunder in respect of unexpired period of
leave upon which he/she has entered, and the em-
ployer shall be entitled to withhold any further pay-
ment in respect of the period and to reclaim any
payments already made on account of such period of
leave.

(b) In the case to which paragraph (b) (iii) or paragraph (c)
of subclause (3) applies and in any case in which the
employment of the employee who has become entitled to leave
hereunder is terminated before such leave is taken or fully
taken the employer shall, upon termination of his/her
employment otherwise than by death pay to the employee, and
upon termination of employment by death pay to the personal
representative of the employee upon request by the personal
representative, a sum equivalent to the amount which would
have been payable in respect of the period of leave to which
he/she is entitled or deemed to have been entitled and which
would have been taken but for such termination. Such payment
shall be deemed to have satisfied the obligation of the employer
in respect of leave hereunder.

(6) Granting Leave in Advance and Benefits to be Brought
into Account.

(a) Any employer may by agreement with an employee allow
leave to such an employee before the right thereto has accrued
due, but where leave is taken in such case the employee shall
not become entitled to any further leave hereunder in respect
of any period until after the expiration of the period in respect
of which such leave had been taken before it accrued due.

(b) Where leave has been granted to an employee pursuant
to the preceding paragraph before the right thereto has accrued
due, and the employment subsequently is terminated, the
employer may deduct from whatever remuneration is payable
upon the termination of the employment such amount as
represents payment for any period for which the employee has
been granted long service leave to which the employee was
not at the date of termination of employment or prior thereto
entitled.

(c) Any leave in the nature of long service leave or payment
in lieu thereof under a State Law or a long service leave scheme
not under the provisions hereof granted to an employee by the
employer in respect of any period of service with the employer
shall be taken into account whether the same is granted before
or after the coming into operation hereof and shall be deemed
to have been taken and granted hereunder in the case of leave
with pay to the extent of the period of such leave and in the
case of payment in lieu thereof to the extent of a period of
leave with pay equivalent thereof of the entitlement of the
employee hereunder.

(7) Records to be Kept.
(a) The employer shall during the employment and for a

period of 12 months thereafter, or in the case of termination

by death of the employee for a period of three years thereafter,
keep a record from which can be readily ascertained the name
and occupation of each employee, the date of the
commencement of his/her employment and the employees
entitlement to long service leave and any leave which may
have been granted or in respect of which payment may have
been made hereunder.

(b) Such record shall be open for inspection in the manner
and circumstances prescribed by this award with respect to
the time and wages record.

(8) Special Board of Reference.
(a) A Special Board of Reference may be constituted in

accordance with Clause 33—Board of Reference of the
Hospital Salaried Officers Award, 1968 for the purpose hereof
to which all disputes and matters arising hereunder shall be
referred and the Board shall determine all such disputes and
matters.

(b) There shall be assigned to such Board the functions of—
(i) the settlement of disputes of any matters arising here-

under;
(ii) the determination of such matters as are specifically

assigned to it hereunder.
(9) Related Company Definition.
For the purposes of this Clause, a related Company shall be

defined as follows:
(a) A corporation shall, subject to the provisions of sub-

section (c) of this section, be deemed to be a subsidi-
ary of another corporation, if,

(i) that other corporation—
(aa) controls the composition of the board

of directors of the first mentioned cor-
poration;

(bb) controls more than half of the voting
power in the first mentioned corpora-
tion; or

(cc) holds more than half of the issued share
capital of the first mentioned corpora-
tion excluding any part thereof which
carries no right to participate beyond a
specified amount in a distribution of
either profits or capital; or

(ii) the first mentioned corporation is a subsidiary
of any corporation which is that other corpo-
ration’s subsidiary.

(b) For the purpose of subsection (a) of this section, the
composition of a corporation’s board of directors shall
be deemed to be controlled by another corporation if
that other corporation by the exercise of some power
exercisable by it without the consent or concurrence
of any other person can appoint or remove all or a
majority of the directors; and for the purposes of this
provision that other corporation shall be deemed to
have power to make such an appointment if—

(i) a person cannot be appointed as a director
without the exercise in his/her favour by that
other corporation of such power; or

(ii) a person’s appointment as a director follows
necessarily from his/her being a director or
other officer of that other corporation.

(c) In determining whether one corporation is subsidi-
ary of another corporation—

(i) any shares held or power exercisable by that
other corporation in a fiduciary capacity shall
be treated as not held or exercisable by it;

(ii) subject to paragraphs (iii) and (iv) of this sub-
section, any shares held or power exercis-
able—

(aa) by any person as a nominee for that
other corporation (except where that
other corporation is concerned only in
a fiduciary capacity); or

(bb) by, or by a nominee for, a subsidiary of
that other corporation, not being a sub-
sidiary which is concerned only in a
fiduciary capacity,
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shall be treated as held or exercisable by that
other corporation;

(iii) any shares held or power exercisable by any
person by virtue of the provisions of any de-
bentures of the first mentioned corporation or
of a trust deed for securing any issue of such
debentures shall be disregarded; and

(iv) any shares held or power exercisable by, or by
a nominee for, that other corporation or its
subsidiary (not being held or exercisable as
mentioned in paragraph (c) of this subsection)
shall be treated as not held or exercisable by
that other corporation if the ordinary business
of that other corporation or its subsidiary, as
the case may be, includes the lending of money
and the shares are held or power is so exercis-
able by way of security only for the purposes
of a transaction entered into in the ordinary
course of that business.

(d) A reference to the holding company of a company or
other corporation shall be read as a reference to a
corporation of which that last mentioned company
or corporation is a subsidiary.

(e) Where a corporation—
(i) is the holding company of another corpora-

tion;
(ii) is a subsidiary of another corporation;

(iii) is a subsidiary of the holding company of an-
other corporation,

that first mentioned corporation and that other cor-
poration shall for the purposes of this Clause be
deemed to be related to each other.

10.—REDUNDANCY AND REDEPLOYMENT
(1) Definitions:

(a) “Redundancy”—means a situation where a job per-
formed by an employee ceases to exist or becomes
surplus to requirements.

(b) “Suitable Alternative Employment”—means em-
ployment that provides the employee with a position
which—

(i) is a permanent position with Joondalup Health
Campus.

(ii) has ordinary time earnings as close as possi-
ble to that of the employee’s previous posi-
tion.

(iii) does not require the employee to change his/
her place of residence in order to take up the
position, and has regard to—

(aa) the relevance of the duties and respon-
sibilities to the qualifications, skills,
experience and competence of the em-
ployee; and

(bb) the ordinary hours of duty being in gen-
eral no less than those worked by the
employee in his/her original position.

(c) The expression ‘continuous service’ in this clause
shall mean all service of an employee with Joondalup
Health Campus and Wanneroo Hospital subject to
the following:

(i) It shall include any period during which an
employee is absent on full pay or part pay, from
duties in the Hospital service;

(ii) It shall exclude any period exceeding two
weeks during which the worker is absent on
leave without pay;

(iii) Where an employee elects to take any portion
of the period of long service leave on half pay
in accordance with sub-clause (5)(a)(iii) of
Clause 9.—Long Service leave, included shall
be half the period of leave taken on half pay;

(iv) It shall include any period following any ter-
mination of the employment by the employer
if such termination has been made merely with
the intention of avoiding obligations in respect

to long service leave or redundancy under the
terms of this Award;

(v) It shall include any period of absence from duty
necessitated by sickness of or injury to the
employee, to the extent of the employees sick
leave entitlements; and

(vi) It shall include service with Wanneroo Hospi-
tal where an employee had no break in paid
service between ceasing employment at
Wanneroo Hospital and commencing employ-
ment with Joondalup Health Service.

Provided that continuity of service shall not be bro-
ken by any authorised leave of absence.

(d) Ordinary time earnings shall be defined as the rate
of pay excluding allowances applicable to the em-
ployee’s substantive classification but shall include
allowances which represent:

(i) a relieving allowance that has been paid con-
tinuously for twelve (12) months;

(ii) a shift allowance which is paid on a regular
basis and would continue to be paid during
periods of annual leave.

(2) When a definite decision has been made which will/may
result in an employee/s being made redundant the employer
shall, as soon as practical, notify the employees affected and
the Union in accordance with Clause 40—Introduction of
Change of the Hospital Salaried Officers Award, 1968.

(3) In the event that a job performed by an employee ceases
to exist or becomes surplus to requirements the employer;

(a) shall endeavour to find that employee suitable alter-
native employment within Joondalup Health Cam-
pus.

(b) shall provide leave and assistance to seek alternative
employment in accordance with subclause (6).

(c) shall seek to identify training opportunities in ac-
cordance with sub-clause (7).

(d) shall, where appropriate, investigate the possibility
of substituted voluntary severance in accordance with
sub-clause (8).

(4) Where an employee is found suitable alternative
employment within Joondalup Health Campus, the employee’s
service shall be deemed continuous and the employee shall
retain all accrued and accruing rights to annual leave, long
service leave and sick leave.

(5) (a) Where, as a result of the application of this clause, an
employee is found suitable alternative employment and the
suitable alternative employment attracts a lower salary than
the position made redundant, the employee shall have his/her
ordinary time earnings maintained at its current dollar value
for a period of 6 months; Provided that, the suitable alternative
position shall not attract a salary of less than 80% nor more
than 110% of the maximum pay applicable to the range of
classification of the employees redundant position, and
provided that, every effort will be made to ensure that the
suitable alternative employment has ordinary time earnings as
close as possible to that of the redundant position.

(b) Any period of retraining undertaken pursuant to subclause
(7) shall be disregarded for the purposes of calculating the
period of 6 months referred to in paragraph (a).

(6) Leave and Assistance to seek alternative employment.
(a) The employer shall facilitate reemployment by granting

redundant employees reasonable leave to attend interviews and
career counselling without loss of pay.

(b) If the costs incurred by the employee in attending an
employment interview with a potential employer are not met
by the potential employer, the current employer shall meet
these costs.

(c) The costs referred to at paragraph (b) are costs of travel
to and from the employment interview, meals consumed,
accommodation occupied and incidental expenses incurred
during the course of travel or at the place of interview.

(d) By agreement between the employer and employee, leave
without pay may be approved where it is sought by a redeployee
as a means of exploring career options.
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This period of leave without pay will not count as service
for any reason. However, the employee’s service shall be
deemed continuous and the employee retains the right to accept
the offer of severance and on return from the period of leave
without pay, retains the right to have the option of redeployment
pursued.

(7) Retraining of employees occupying a position declared
redundant.

(a) The employer may arrange for an employee occupying a
position which is declared redundant to be employed for
retraining purposes in a position other than his or her present
or former position within Joondalup Health Campus, or by
agreement, at another location.

(b) The arrangements for the retraining of an employee
occupying a position which is declared redundant which are
to apply to the retraining, shall be as agreed between:—

the employee (and/or his/her representative), and
the employer;

Provided that an employee whose position is declared
redundant shall not be employed for retraining purposes
indefinitely and shall retain the right to be redeployed to a
permanent position.

(c) Where, within 6 months of the employee’s position being
declared redundant an employee has not been found a
permanent position, the employee shall be given the option of
severance; Provided that, by mutual agreement, an employee
may take severance before the expiry of 6 months.

(d) Where the employer arranges for an employee to be
employed for retraining purposes under this clause, the
employer shall bear the whole cost of that arrangement.

(8) Substituted Voluntary Severance
(a) If—

(i) an employee is willing to be transferred to the posi-
tion of an employee who wishes to resign his/her
position (“the other employee”); and

(ii) the making of a severance payment to the other em-
ployee has been approved by the employer

the other employee may, resign his/her position.
(b) On the resignation by the other employee the employer

shall forthwith—
(i) transfer the employee to that position; and

(ii) make a severance payment to the other employee in
accordance with this clause, as if the other employee
was redundant.

(9) In the event that suitable alternative employment cannot
be found or where an employee elects to be made redundant
rather than accept redeployment to an alternative position or
retraining, the employee, on termination, shall receive a
severance payment calculated on the employees ordinary time
earnings in accordance with the following formula:

(a) Two weeks pay for each completed year of service
up to a maximum entitlement of 45 weeks salary.

(10) In addition to this severance payment the employee shall
also receive—

(a) pro rata annual leave (with loading) calculated in
accordance with the relevant award or industrial
agreement;

(b) pro rata long service leave calculated on each com-
pleted 12 months of service on the basis provided by
the relevant award; and

(c) at least one month’s formal notice of termination or
payment in lieu thereof.

(11) In the event that an employee is offered a suitable
alternative position within Mayne Nickless Limited but not
within Joondalup Health Campus and the employee elects to
accept the position, the employee’s service shall be deemed
continuous and annual leave, long service leave and sick leave
accrued prior to the date of redeployment, shall be calculated
in accordance with this Award and/or any relevant Agreement,
and shall be transferred to and credited by the new employer.

(12) Nothing in this clause shall be construed as preventing
the parties from agreeing to alternative redundancy and/or
redeployment arrangements which are not less advantageous
to an employee than those provided for by this clause.

(13) Where any dispute arises over the application of this
Clause, such dispute shall be addressed in accordance with
Clause 27—Dispute Settlement Procedure of the Hospital
Salaried Officers Award, 1968.

(14) Any arrangements made in accordance with this clause
and agreed between the parties shall be put in writing, with a
copy of such written arrangements given to the employee.

(15) The provisions of this clause shall not apply to casual
employees.

11.—DISPUTE SETTLEMENT PROCEDURE
(1) The dispute settlement procedures applicable to Salaried

Officers covered by this Award shall be those prescribed by
Clause 27—Dispute Settlement Procedure of the Hospital
Salaried Officers Award, 1968.

SCHEDULE A—NAMED PARTIES TO THE AWARD
Hospital Salaried Officers Association of Western Aus-
tralia (Union of Workers
8 Coolgardie Terrace
PERTH WA 6000
Mayne Nickless Limited, ACN 004 073 410
Operating as Joondalup Health Campus
255 St. George’s Terrace
PERTH WA 6000

JAMES HARDIE AND COMPANY PTY LTD,
RUTLAND AVENUE WELSHPOOL AGREEMENT

1996
No. AG 336 of 1996.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

James Hardie and Company Pty Ltd
and

The Australian Workers’ Union, West Australian Branch,
Industrial Union of Workers.

No. AG 336 of 1996.

James Hardie and Company Pty Ltd, Rutland Avenue
Welshpool Agreement 1996, No. AG 336 of 1996.

COMMISSIONER S A CAWLEY.
22 January 1997.

Order.
HAVING heard Ms Natte on behalf of the Applicant and Mr
D Bartlem on behalf of the Respondent, now therefore I the
undersigned, pursuant to the powers conferred under the In-
dustrial Relations Act, 1979, and by consent, do hereby or-
der—

1. THAT this agreement, to be known as the “James
Hardie and Company Pty Ltd, Rutland Avenue
Welshpool Agreement 1996, No. AG 336 of 1996”,
reflected in the following schedule, shall be and is
registered with effect on the 8th day of January 1997.

2. That the James Hardie and Company Pty Ltd, Rutland
Avenue, Welshpool, Agreement 1994, No. AG 75 of
1994 shall cease to have effect on and from the 8th
day of January 1997.

(Sgd.) S. A. CAWLEY,
[L.S] Commissioner.

Schedule.

1.—TITLE
(1) This agreement shall be referred to as the “James Hardie

and Company Pty Ltd, Rutland Avenue Welshpool Agreement
1996, No. AG 336 of 1996” and replaces the James Hardie
and Company Pty Ltd, Rutland Avenue, Welshpool, Agree-
ment 1994, No. AG 75 of 1994.
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(2) At the time of registration of this agreement the number
of employees covered was approximately 110.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Scope and Parties to this Agreement
4. Relationship to Parent Award
5. Single Bargaining Unit
6. Aims and Objectives of this Agreement
7. Wages
8. Agreed Productivity Improvements
9. Measuring Productivity Improvements

10. Commitments
11. Dispute Resolution Procedure
12. Term of Agreement
13. No Further Claims
14. Not To Be Used As A Precedent
15. Signatories To This Agreement

Appendix 1—Productivity Improvements
Appendix 2—New Rates of Pay

3.—SCOPE AND PARTIES TO THIS AGREEMENT
(1) This Agreement shall apply to and be binding on James

Hardie and Company Pty Ltd (“the Company”) and all the
employees of James Hardie engaged at the Company’s Rutland
Avenue, Welshpool operations and covered by the Fibre Ce-
ment Workers Award No. 23 of 1960.

(2) This Agreement shall also be binding upon The Austral-
ian Workers’ Union, West Australian Branch, Industrial Un-
ion of Workers.

(3) The parties will oppose any application by other parties
to be joined to this agreement.

4.—RELATIONSHIP TO PARENT AWARD
(1) This agreement shall be used and interpreted wholly in

connection with the Fibre Cement Workers Award No. 23 of
1960.

(2) Where there is any inconsistency between this agree-
ment and the Award, this agreement shall prevail to the extent
of any inconsistency.

5.—SINGLE BARGAINING UNIT
(1) The employees and the company have formed a single

bargaining unit in respect to the Welshpool Operations.
(2) The single bargaining unit will ensure that the frame-

work of this agreement is adhered to by conferring with the
company through the meeting of the Consultative Committee.

(3) The single bargaining unit will assist in the implementa-
tion of Key Performance Indicators (KPI’s) that are designed
to improve the efficiency and productivity of this agreement
that have been agreed to by the parties.

6.—AIMS AND OBJECTIVES OF THIS AGREEMENT
The purpose of entering into an agreement is to ensure the

company remains competitive within the Fibre Cement indus-
try and to increase the flexibility, efficiency and productivity
of the Welshpool operations.

7. WAGES
(1) The wage rates to apply pursuant to this agreement are

as follows:
(a) The First increase of 4% shall operate with effect

from the first pay period on or after this agreement
is registered in the Western Australian Industrial
Relations Commission (see Appendix 2—New Rates
of Pay, of this Agreement).

(b) The Second increase of 3% shall operate with effect
from the first pay period on or after 1 November
1997. A further 1% shall be available on a pro rata
basis for achievement of the Business Plan KPI’s as
described in Clause 8.—Agreed Productivity
Improvements.(See Appendix 1—Productivity Im-
provements, of this Agreement).

(c) The Third increase of 3% shall operate with effect
from the first pay period on or after 1 November
1998. A further 1% shall be available on a pro rata
basis for achievement of the Business Plan KPI’s as

described in Clause 8.—Agreed Productivity Im-
provements. (See Appendix 1—Productivity Im-
provements, of this Agreement).

(2) Additional payments for achieving KPI’s
(a) A flat payment of $300.00 is to be paid pro rata for

achievement of the Business Plan KPI’s following
the Year Ending March 97 (YEM 97) (See Appen-
dix 1—Productivity Improvements, of this Agree-
ment).

(b) A flat payment of $300.00 is to be paid pro rata for
achievement of the Business Plan KPI’s following
the Year Ending March 98 (YEM 98) (See Appen-
dix 1—Productivity Improvements, of this Agree-
ment).

(c) A flat payment of $300.00 is to be paid pro rata for
achievement of the Business Plan KPI’s following
the Year Ending March 99 (YEM 99) (See Appen-
dix 1—Productivity Improvements, of this Agree-
ment).

(d) The rates prescribed in the paragraphs (a), (b) and
(c) of subclause (1) of this clause are exclusive of
industry and leading hand allowances.

8.—AGREED PRODUCTIVITY IMPROVEMENTS
(1) Business Plan

(a) A business plan for Welshpool has been developed
which is part of the overall Manufacturing Plan for
James Hardie.

(b) All employees will know what the business plan is
and will be able to work towards achieving the per-
formance standards in the business plan.

(c) The business plan is to focus us on the areas that
need addressing to enable us to continuously improve
the business and ensure our future viability.

(d) Some of the performance standards are still being
developed and may be subject to review following
Year Ending March (YEM) 98. This enterprise agree-
ment will require a commitment to working towards
these performance standards which will assist in the
achievement of the business plan. The required per-
formance standards are marked (*).

(2) People
(a) Environment health & safety plan is implemented

with milestone dates achieved.
(b) All personnel are committed to participating and be-

ing involved in implementation of Environment
health & safety plan.

(c) Days lost due to accidents are reduced to the follow-
ing targets—

Estimated Current YEM 97 YEM 98 YEM 99
Position YEM 97 to 50 days per annum 25 days per annum 15 days per annum
date 20 days *

(d) Employees participate in surveys such as Hardimeter
and contribute towards open communication with
management.

(3) Partners
O.T.I.F. (On Time In Full).

(a) This measure will cover areas such as Truck Turn
Around Time, Customer Feedback Action Requests
(CFARS) and Stock Availability.

(b) Employees will be trained in O.T.I.F. and will be
required to participate in areas that will help to im-
prove this measure.

(c) Targets will be set in line with business plan *
Estimated Current   YEM 97   YEM 98   YEM 99 *
Position TBA    75%     90%     95%

(4) Product Quality
(a) Product quality will include both meeting specifica-

tions and presentation standards.
(b) Product quality will be measured against James

Hardie product specifications. Audits will determine
levels of compliance.

(c) Employees will be trained in product quality require-
ments.
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(d) Employees will be required to participate in improv-
ing compliance levels in line with the following tar-
gets—

Estimated Current YEM 97 YEM 98 YEM 99 *
Position 40%   50%   80%   95%

(5) Process
(a) O.E.E. (Overall Equipment Effectiveness) will be in-

troduced as a measure in the factory. Employees will
be trained in O.E.E.

(b) Employees will be required to participate in improv-
ing O.E.E. in the factory particularly in the areas of
Availability and Yield (Material Usage/Waste etc.)

(c) O.E.E. targets will be as follows :

Estimated Current  YEM 97  YEM 98  YEM 99
Position 65%   76%   86%   90% *

(d) Reduce Product Costs
Employees will be required to participate in mod-
ernisation of manufacturing processes i.e. transform-
ing our manufacturing processes with more
automation and continuous operation

(e) Lift Personal Productivity
Employees will be required to participate in the con-
tinuous improvement of our processes, so that per-
sonal productivity i.e. std metres / manufacturing
person continues to improve

(6) Presentation
(a) Housekeeping standards will be set and audits will

determine level of compliance.
(b) Employees will be trained in housekeeping stand-

ards
(c) Inspection procedures will be implemented
(d) Employees will be required to participate in improve-

ments in housekeeping standards. Targets for stand-
ards will be as follows—

Estimated Current  YEM 97  YEM 98 YEM 99 *
Position 50%    60%    80%   90%

(7) Personal
(a) The skill level of the workforce will be determined

and gaps between the actual level and the required
level addressed.

(b) Employees will be required to participate in training
to bridge gaps between actual level and required level.

(c) Employees will be required to participate in multi-
skilling to improve flexibility of workforce. Note that
payments for specific multi-skilling tasks will be
separate to this agreement.

(d) Employees will be required to be trained in areas
that will allow a continuation of autonomous main-
tenance achievements i.e. continuation of production
personnel being trained to carry out minor mainte-
nance tasks.

(e) Employees will be required to be trained in areas of
new technology. For example computers and PLC’s.

(8) Training/meetings—Method of Payment
Payment for training will be as follows:

(a) The company is committed to the development and
implementation of a training program (i.e. Multi-
skilling) designed to provide the acquisition of knowl-
edge and skills relevant to the positions. Employees
will be encouraged to undertake training to increase
their skills. The objective is to allow people to com-
plete the “Whole” job provided that it is safe, legal,
and the person has the skills and competence to do
it, it is a reasonable request and it would make sense
for that person to do it.

(b) With this objective in mind training can take place
on minor maintenance tasks that production opera-
tors could reasonably be expected to perform as
manufacturing personnel within the Fibre Cement
and Building Systems industry.

(c) Employees will apply the skills for which they have
the training, skill, and competence to perform.

(i) Training in Employees own time:
Training shall include but not be limited to,
training that leads to formal Nationally recog-
nized qualifications, that can not be reason-
ably carried out in company time, shall be
completed in the employees own time. Exam-
ples, 1) Computer Skills training conducted at
TAFE, 2) Where an employee undertakes to
improve their skills in a particular field in or-
der to advance their own knowledge.

(ii) Training / meetings paid at single time:
(aa) Where there is a requirement to under-

take training after hours, that can not
be conducted during normal hours, and
the company directs the employee to
undertake the training then the em-
ployee shall be paid at single time.

(bb) Ordinary hourly rates of pay shall ap-
ply during periods in which an em-
ployee is engaged in, company
meetings, training for multi-skilling,
Team meetings, team briefs, manage-
ment communication.

(cc) Whenever possible the company shall
attempt to give at least seven days no-
tice of a meeting.

(iii) Training / meetings paid at Over time rates:
(aa) Overtime rates will apply where an em-

ployee is required to attend meetings
that have been arranged at short notice
i.e. less than seven days.

(bb) Where an employee is the allocated
“Trainer” for multi-skilling and contin-
ues to provide the training after the end
of their usual finishing time, or stays
back to provide such training then they
shall be paid at overtime rates.

(9) RDO—Payment in Lieu
(a) There will be an option introduced for employees to

elect to have excess accumulated RDO’s at the end
of each calendar year paid out at the applicable rate
of pay. By agreement the payment could be made at
an alternative time.

(b) Excess RDO’s will only be paid out where there is
no requirement to utilise the RDO’s for either start
up or shutdown of the plant due to the continuous
shift roster.

(c) Application to be paid out for RDO’s will be made
on the leave application form and authorised by the
appropriate Department Manager.

(10) Continuous shift additional annual leave—Payment in Lieu
(a) The option will be open to employees to elect to take

the additional week of annual leave as a payment in
lieu of the leave.

(b) Applications to take the payment in lieu of the leave
would need to be made six months in advance.

(c) Application to receive payment in lieu will be made
on the leave application form and authorised by the
appropriate Department Manager.

(d) Payment for the leave will include the leave loading
entitlement.

(11) Sick Leave—Payment in Lieu
(a) There will be an option introduced for employees to

elect to have excess (greater than 25 days) accumu-
lated Sick Leave at the end of each calendar year
paid out at the applicable rate of pay. By agreement
the payment could be made at an alternative time.

(b) Employees will be able to take payment in lieu of
sick leave for the number of days they have accrued
in excess of 25 Days sick leave. Employees will be
come eligible for this option after completing three
years service with the company.

(c) Application to receive payment in lieu will be made
on the leave application form and authorised by the
appropriate Department Manager.
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9.—MEASURING PRODUCTIVITY IMPROVEMENTS
This will be achieved through the successful implementa-

tion of Clause 8.—Agreed Productivity Improvements.

10.—COMMITMENTS
The company recognises that the achievement of the agreed

productivity improvements will only be achieved with the full
cooperation and contribution of it’s employees and therefore
accepts the commitments to work towards the agreed targets
as sincere and in the overall interest of increasing the produc-
tivity and efficiency for the collective benefit of the company
and it’s employees.

11.—DISPUTE RESOLUTION PROCEDURE
(1) The parties give their commitment to the early resolu-

tion of grievances and disputes. The following consultative
procedure is established to facilitate this process.

(2) The parties agree that management, shop stewards and
Union officials will exhaust the negotiating process before time
is lost by employees.

(a) Where any problem, dispute or grievance arises, the
problem should first be discussed between the em-
ployee and his/her supervisor and if requested by the
employee, a shop steward may be present.

(b) If the problem, dispute or grievance is unresolved
the employee may then discuss the issue with the
Production Superintendent or Distribution Manager

(c) If the problem, dispute or grievance is unresolved
then the employee and/or his/her union representa-
tive shall confer with the management.

(d) If the problem, dispute or grievance is unresolved,
the matter should be referred to the union official for
discussion with management.

(e) Until the problem, dispute or grievance is determined
in accordance with the above procedure normal work
shall continue, without prejudice.

(f) No more than two weeks will be allowed for the
above stages to take place

(g) If the matter is still not resolved, then one or the
other of the parties may seek to refer the matter to
the Western Australian Industrial Relations Commis-
sion for assistance.

(h) The above does not relate to claims for wages or
award conditions.

12.—TERM OF AGREEMENT
This agreement shall remain in force for 36 months from the

date that this agreement is registered in the Western Austral-
ian Industrial Relations Commission.

13.—NO FURTHER CLAIMS
It is a condition that the parties will not seek any further

wage claims, with respect to wages or conditions during the
terms of this agreement.

14.—NOT TO BE USED AS A PRECEDENT
It is a condition of this agreement that the parties will not

seek to use the terms contained herein as an example or prec-
edent for other enterprise agreements whether they involve
James Hardie Pty Ltd or not.

15.—SIGNATORIES TO THIS AGREEMENT

____________________________
C. J. Heath
Factory Manager
James Hardie Building Boards WA
A division of James Hardie Pty Ltd

____________________________
P Trebilco
Secretary
The Australian Workers’ Union,
West Australian Branch,
Industrial Union of Workers

APPENDIX 1—PRODUCTIVITY IMPROVEMENTS
Productivity Improvements YEM 97 Nov 97 Yem 98 Nov 98 Yem 99

Pro Rata Pro Rata
Days lost due to accidents 50 17 25 10 15
On time in full % 75 85 90 93 95
Product quality % 50 70 80 90 95
Process % 76 83 86 89 90
Presentation % 60 73 80 87 90

APPENDIX 2—NEW RATES OF PAY

Wage Rates To Apply After First Increase of 4%
Level Current Rate of Pay New Rate of Pay

1 $448.90 $466.86
2 $442.60 $460.30
3 $436.30 $453.75
4 $425.40 $442.42

MEADOW LEA FOODS LTD (WESTERN
AUSTRALIA) ENTERPRISE AGREEMENT 1996

No. AG 331 of 1996.
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION
Industrial Relations Act 1979.

The Food Preservers’ Union of Western Australia, Union of
Workers

and

Meadow Lea Foods Ltd and Another.

No. AG 331 of 1996.

Meadow Lea Foods Ltd (Western Australia) Enterprise
Agreement 1996.

COMMISSIONER P.E. SCOTT.
31 January 1997.

Order.
HAVING heard Mr B Johnston on behalf of the Applicant, Mr
G Sturman on behalf of The Automotive, Food, Metals, Engi-
neering, Printing and Kindred Industries Union of Workers -
Western Australian Branch and there being no appearance on
behalf of Meadow Lea Foods Ltd, and by consent, the Com-
mission, pursuant to the powers conferred on it under the In-
dustrial Relations Act, 1979, hereby orders:

THAT the Meadow Lea Foods Ltd (Western Australia)
Enterprise Agreement 1996 be registered on the 9th day
of January 1997.

(Sgd.) P.E. SCOTT,
[L.S] Commissioner.

Schedule

1.—TITLE
This Agreement shall be referred to as “Meadow Lea Foods

Ltd (Western Australia) Enterprise Agreement 1996”.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Scope
4. Parties
5. Objectives
6. Term and Operation of Agreement
7. Implementation
8. Consultation
9. Career Structure and Training

10. Hours of Work
11. Hours of Work for Packing Room
12. Sick leave
13. Annual Leave
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14. Disputes Settlement Procedure
15. Journey Cover Insurance
16. Engineering Call-Out Roster
17. Long Service Leave

APPENDIX A—Pay Rates-Refinery, Technical,
Packing Room
APPENDIX B—Pay Rates-Engineering
APPENDIX C—Skills Matrix—Refinery, Packing
Room, Technical
APPENDIX D—Skills Matrix—Engineering
APPENDIX E—Constitution of Consultative
Committee

3.—SCOPE
(1) The area and scope of this Agreement shall be the same

as that prescribed in the:
(a) Metal Trades (General) Award 1966 (No. 13 of 1965);
(b) Food Industry (Food Manufacturing or Processing)

Award (No. A20 of 1990);
insofar as these Awards apply to the employees of Meadow
Lea Foods Ltd.

(2) This Agreement shall apply to the persons employed by
Meadow Lea Foods Ltd at the worksite located at Lot 10 Es-
tuary Drive, Bunbury in the State of Western Australia.

(3) Unless otherwise expressly provided for in this Agree-
ment or specified in any subsequent agreement, no employee
shall be reduced in status or position or have his/her rate of
remuneration reduced or any of his/her conditions of employ-
ment adversely affected merely as a consequence of making
of this Agreement.

(4) Where the terms of this Agreement are inconsistent with
the terms of  the relevant Award referred to in subclause (1) of
this clause, the terms of this Agreement will prevail.

(5) Where this agreement is silent the awards referred to in
sub-clause (1) shall apply.

(6) There are approximately 30 employees whose conditions
of employment shall be regulated by this Agreement.

4.—PARTIES
The parties to this Agreement are:

Meadow Lea Foods Ltd (hereinafter “the Company”).
The Food Preservers’ Union of Western Australia, Union
of Workers (hereinafter the “FPU”);
The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers - Western Austral-
ian Branch (hereinafter “the AFMEPKIU”);

provided that “Unions” shall mean the two unions jointly and
“Union” shall mean either of the two unions individually.

5.—OBJECTIVES
(1) The parties acknowledge that the objective of this Agree-

ment is to enhance job security and opportunity for employees
through a joint commitment by management and employees
to improved business competitiveness.

(2) Any dispute arising from this shall be dealt with in ac-
cordance with Clause 14.-Disputes Settlement Procedure of
this Agreement.

(3) The parties agree that the provisions of this Agreement
are intended to support:

(a) the development of meaningful, challenging and re-
sponsible works roles which allow employees a de-
gree of autonomy and responsibility;

(b) the enhancement and utilisation of employee skills
and abilities;

(c) the maximisation of labour flexibility;
(d) the maintenance of productive and harmonious work-

ing relationships;
(e) the efficient operation of the plant including:

(i) changes to work practices to allow the effi-
cient use of new and existing technology;

(ii) a healthy and safe working environment for
all employees;

(iii) highest quality of products;
(iv) flexibility without demarcation or restrictions

if this flexibility is safe, efficient, legal and
logical.

(4) Workplace Flexibility
Employees understand that the plant needs to operate con-

tinuously.  As part of that understanding, employees acknowl-
edge that the Company may need to re-roster employees or
request overtime work by employees in the event of:

• absenteeism
• annual holidays
• monitoring, service and supply of plant, services and

other equipment as required warehousing and tanker
operations

• minor maintenance and housekeeping
• training
• packing room

(5) The Company, the Unions and all employees accept their
joint responsibility to ensure this Agreement is effective and
in the event of any ambiguity or dispute over interpretation of
this Agreement the spirit and intention of this clause will be
referred to.

6.—TERM AND OPERATION OF AGREEMENT
(1) Term

(a) This Agreement shall come into operation on and
from 1st June 1996 and shall remain in force until
31st May 1998 unless renewed by all the parties in
accordance with paragraph (b) hereof.

(b) All parties to this Agreement make a commitment to
re-negotiate this Agreement and apply for its replace-
ment before 31st May 1998.

(2) Operation
(a) It is the intention of the parties to maintain this Agree-

ment in its present form for its full term except when
changes become necessary so as to ensure the Agree-
ment’s effective and practical operation and such
changes are consistent with prevailing wage fixing
principles.

(b) Notwithstanding paragraph (a) above, during the term
of this Agreement, the parties will undertake to de-
velop productivity measures to be incorporated within
future Agreements.  The implementation phase for
the introduction of these measures will involve em-
ployees undertaking training in their effective use.

7.—IMPLEMENTATION
(1) Arrangements
When this Agreement becomes operational, employees will

be paid according to Appendices A and B.
(2) Deemed Competency
Packing Room employees will be deemed competent in their

current classified jobs in Appendix C.  It is proposed packing
room skill classifications will be completed by September
1996.  On completion of the accredited skill level the associ-
ated pay increase will be offered.  If accreditation has not been
completed due to no fault of the employee and progress has
been achieved towards completion of the stated training pro-
gram, the skills accredited pay increase will be paid to the
affected individuals.  Pay increases will be withheld only if an
employee has not progressed through the individualised train-
ing program despite opportunities to do so.

Refinery, Technical and Engineering employees were deemed
to be competent in accordance with the Skills Matrix as set
out in Appendices C and D of this Agreement during the life
term of the Enterprise Agreement 1994.

(3) Changes to Packing Room Skills Matrix
During the three (3) month transition period, packing room

employees will be required to undergo competency assess-
ment on the skills matrix (theory and/or practical) within their
mainstream activities, eg processing, packing.  Employees will
be required to undertake formal training as set down within
the agreed training program.

(4) Productivity Payment
Productivity improvement payments, as per the following,

will be effected if the principles of this document are being
met (ie Training Program, Teams Development etc).  This will
be determined by the Consultative Committee.

1st June 1996 Increase 5%
1st June 1997 Increase 5%
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(5) Implementation of Matrix
Whilst it is agreed that the intention is to allow progression

in the skills matrix from the bottom up, operational require-
ments may necessitate the fast tracking of certain employees
to meet the skill mix requirements and may be undertaken at
the Company’s discretion.  New employees with appropriate
prior qualifications or experience may be deemed competent
to a skill level agreed by the Consultative Committee.

(6) Payment for Training
Employees undertaking formal training activities for the

purpose of progression through the skills matrix may be re-
quired to undertake training outside of normal hours up to a
maximum of 60 hours in a 6 month period.  This time will be
paid at the ordinary hourly rate as specified in Appendices A
or B.  Any further requirement to train beyond 60 hours will
be paid at overtime rates.

8.—CONSULTATION
Consultation

(a) It is recognised by the parties that the key to produc-
tive and harmonious working relationships lies in es-
tablishing effective consultative mechanisms at the
workplace.  Effective consultation mechanisms will:

(i) ensure that the views of the employees are
known and taken into account by the Com-
pany;

(ii) Provide management with an informed basis
upon which to make decisions.

(b) To this end, it is agreed that a Consultative Commit-
tee is established by charter as provided for in Ap-
pendix E—Constitution of Consultative Committee.

(c) The Committee shall consist of a minimum of six
and a maximum of ten committee members.

(d) The major objective of the Committee is to promote
a spirit of co-operation.  Each party will give con-
structive and sympathetic consideration to all views
and representations submitted to the Committee with
a view to furthering the common well-being of the
establishment as a whole.

(e) Employee representatives on the Committee shall be
allowed reasonable time without loss of pay to re-
search or prepare for such committee meetings with
full access to all relevant information as necessary.

(f) Employee representatives on the Committee are re-
quired to keep their constituents advised on matters
arising at the meeting.

9.—CAREER STRUCTURES AND TRAINING
(1) General Conditions

(a) The Company recognises and accepts its responsi-
bility in the area of training and development and is
committed to the design, provision and implementa-
tion of training programs to extend the knowledge
and skills of its employees.  The overriding objec-
tive is to enable each employee to gain the compe-
tence to perform, consistent with operational needs,
all of the tasks and activities associated with a par-
ticular job to an established performance criteria.

(b) Each employee is responsible for his/her own learn-
ing, and will be given the opportunity to acquire
knowledge and skills to advance through the levels
and gain additional remuneration, subject to demon-
strated competence in the application of the skills
acquired and in accordance with site requirements.

(2) Skills Matrix and Training
(a) The Skills Matrices (see Appendices C & D) set out

the various skill levels in Refinery, Packing, Techni-
cal and Engineering streams.

(b) Levels in each stream of the Skills Matrix are de-
fined in Appendices C & D.  The definition of each
level will be supported by an exhaustive training pro-
gram detailing Competency Standards, Elements of
Competency, Performance Criteria and Competency
Assessment Criteria.

(c) To enable progression through the Skills Matrix, each
level will be further supported by Training Programs.

(3) Progression and Selection for Training
(a) Progression through the skills matrix will aim to give

employees the opportunity to advance to the limits
of their individual interests and capacities.  It is rec-
ognised that progression may be constrained by pro-
duction requirements, training resources, the
availability of equipment and safety factors.

(b) Training programs will be designed and made avail-
able by the Company according to its current and
future operational needs.  Places in these programs
will be made available having regard to the skills
profile of the workforce.

(c) Employees will be selected by the Company for a
training program according to the following guide-
line criteria:

• Employee’s stated preference;
• Employee’s work performance;
• Experience of employees if operational needs

so dictate;
• Previous training undertaken;
• The achievement of an acceptable level of pro-

ficiency from previous training;
• Demonstrated aptitude for the skills which are

to be acquired
(4) Competency Assessment

(a) Specific and objective knowledge and skill assess-
ment will be carried out to assess levels of compe-
tence.  All skills acquired will be required to be
demonstrated.  Specific Company Training Programs
and Modules will not be regarded as complete until
competency testing requirements, including both
theoretical and practical tests where appropriate have
been satisfied.

(b) All competency assessment will be conducted by a
panel of not more than two assessors, made up of:

(i) the relevant supervisor; or
(ii) the trainer in the skills being assessed; or

(iii) a member of the consultative committee
In the event of a disagreement the results will be reviewed

by the Site Manager.  If agreement is still not reached, the
matter will be referred to the Consultative Committee for rec-
ommendation.

(5) Record of Training and Experience
Employees will each be issued with a “Individual Training

Program” which will be the employee’s endorsed record of
skills attained, courses attended and other relevant work expe-
riences whilst employed by the Company.  This statement will
be updated on the completion of further training.

(6) Utilisation and Upkeep of Skills
(a) All employees will be required and afforded the op-

portunity to put skills into practice.  This is neces-
sary for the retention of skill levels.

(b) The allocation of work to employees will be subject
to the operational needs of the business and will have
regard to the following criteria:

• The most effective utilisation of available
skilled resources;

• Effective utilisation of each employee on any
of the activities in which the employee is com-
petent;

• Equitable allocation of work between employ-
ees of similar skill attainment;

• Development of additional skills required by
on-the-job application under guidance;

• Planning to allow acquisition of additional
skills by training;

• The need to ensure exposure to work activity
related to all of the skills held by an employee
for the specific purpose of skill retention.

(c) A program is to be developed to maintain skill levels
on an ongoing basis which employees will be re-
quired to embrace.
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(7) Payment for Training
(a) It is agreed that additional training in accordance with

this clause may be undertaken either on or off the
job.

(b) Where training is undertaken during ordinary work-
ing hours the employee concerned shall not suffer
any loss of pay.

(c) Any costs associated with standard fees for prescribed
courses or prescribed text books (excluding those text
books supplied by the Company) incurred in con-
nection with the undertaking of such training shall
be reimbursed by the company upon production of
evidence of such expenditure and report of satisfac-
tory completion.  Text books paid for by the Com-
pany shall be retained as Company property.

(d) Payment for training will be as per Clause (7)
subclause (6), Implementation of this Agreement.

10.—HOURS OF WORK
(1) Ordinary Hours

(a) Subject to this clause and except where provided else-
where in this Agreement, the ordinary hours of work
shall be 38 per week, or an average of 38 per week in
one of the following methods:

(i) 38 hours in one week
(ii) 76 hours in two consecutive weeks

(iii) 114 hours in three consecutive weeks
(iv) 152 hours in four consecutive weeks

(b) The ordinary hours of work for a day worker shall
be worked on any or all days of the week Monday to
Friday inclusive between the hours of 6.00am and
6.00pm exclusive of meal breaks.

(c) The ordinary hours of work for shift work shall be
between 11.00pm Sunday and 11.00pm Friday in-
clusive of meal breaks.

(d) The rates of pay for shift workers shall be that as
specified in Appendix A of this Agreement.

(2) Implementation of 38 Hour Week
Except as provided in Clause 11.-Hours of Work for Pack-

ing Room of this Agreement the method of implementation of
the 38 hour week may be one of the following:

(a) By Refinery employees working 8 ordinary hours
per day inclusive of meal breaks on not more than
19 days in each 4 week cycle.

(b) By maintenance and packing room employees work-
ing 10 ordinary hours per day exclusive of meal
breaks on not more than 16 days in each 4 week cy-
cle.

(3) Shift Work Allowances
The shift allowance for Refinery Operators is built into the

hourly rate as specified in the Meadow Lea Foods Enterprise
Agreement 1994.

(4) Public Holidays
It is the company’s intention to avoid operating on a public

holiday whenever possible.
In a week in which a public holiday occurs, the regular 4

shifts per week, may be worked in the Packing Room at nor-
mal rates with an additional payment of 10 hours per shift pay
for the public holiday.  This does not apply to individuals un-
dertaking continuous rotating shifts or maintenance teams.

Work on a public holiday will incur normal penalty rates as
per the award.

11.—HOURS OF WORK FOR PACKING ROOM
(1) Employees engaged in the packing room and mainte-

nance shall work 4 shifts per week, of 10 hours per shift ex-
clusive of meal breaks.  This work shall be performed on any
day Monday to Friday.

(2) The parties to this Agreement acknowledge that as a term
of the Meadow Lea Foods Ltd (Western Australia) Enterprise
Agreement 1994 employees engaged in the Packing Room and
Maintenance moved from an average of 38 ordinary hours of
work per week to an average of 39 ordinary hours of work per
week, and the additional hour of ordinary work was paid into
the base rate.

(3) All employees engaged in the Packing Room and Main-
tenance continue to accrue 46 hours of paid time off.  This
time shall be utilised:

(a) By mutual agreement for Maintenance employees;
and

(b) during plant shut downs for Packing Room employ-
ees.

12.—SICK LEAVE
(1) Subject to the other provisions of this clause an employee,

other than a casual, unable to attend or remain at work be-
cause of personal illness or injury is entitled to be absent from
work without loss of ordinary pay (“sick leave”).

(2) An employee is entitled to sick leave of up to 76 ordi-
nary hours in each year of service.  Sick leave will accrue at
the rate of 1.46 hours per week for full time employees, and
proportionately to the hours worked for regular part time and
fixed term employees.

(3) Employees engaged on 8 hour shift rosters have agreed
to a flexible sick leave coverage system.

This sick leave coverage system operates in the following
manner:

(a) The annual rate of pay of all employees engaged on
8 hours shift rosters has been increased by an amount
equal to 36 hours pay.

(b) Employees may be called in to work by the Com-
pany to replace other employees on sick leave.  Nor
more than 48 hours per employee per year may be
worked.

(c) During each hour of sick leave replacement work
prescribed by this subclause employees shall be paid
in accordance with the rates contained in Appendix
A.

(d) The Company will endeavour to limit the number of
occasions this procedure is used.

(e) The Company will ensure an equitable distribution
of the requirement to work in accordance with this
procedure.

(f) Employees shall accrue sick leave of over 48 hours
per annum.

13.—ANNUAL LEAVE
(1) Entitlement/Period of Leave
At the end of each 12 months employment with the Com-

pany, all employees will be entitled to four (4) weeks an-
nual leave, exclusive of Public Holidays which may be taken
in any manner agreed between the Company and the em-
ployee.

(2) Payment
The payment to be made to each employee immediately

before proceeding on annual leave shall be as shown in the
Annual Leave column in Appendices A and B of this Agree-
ment.

(3) Timing of Annual Leave
(a) Annual leave may be required to coincide with main-

tenance shutdowns, however the company agrees that
no greater than 2 weeks in any 12 month period can
be used for this purpose.  The company will endeav-
our to advise employees at least 2 months prior to a
maintenance shutdowns.  Wherever possible, pooled
RDO’s will be utilised to cover shutdowns.

(b) Employees operating on 8 hour shifts may be re-
quested to delay annual or long service leave to en-
sure adequate coverage remains to operate the
refinery.  It is agreed that adequate coverage in the
refinery will be maintained at all times.  Any dispute
will be referred to the Consultative Committee for a
decision.

(c) Employees will not be allowed to accrue holiday
leave in excess of 30 days.  Accrued holiday leave
exceeding 30 days will be reduced by the employee
taking leave at a rate of 15 days each 6 month period
until accrued holidays do not exceed 30 days.
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14.—DISPUTE SETTLEMENT PROCEDURE
(1) Any question, dispute or difficulty arising from this Agree-

ment shall be dealt with in accordance with the following pro-
cedure:

(a) The matter shall first be discussed between the em-
ployee affected and the appropriate Team Leader/
Co-Ordinator.  The employee may choose to be rep-
resented by the union delegate.

(b) If not settled the matter shall be discussed between
the employee, an accredited representative of the
union and the appropriate representative of the Com-
pany.

(c) If not settled the matter shall be discussed between
an official of the union and an appropriate representa-
tive of the Company.

(2) While the matter in dispute is being discussed in accord-
ance with the procedure, as prescribed in subclause (1) hereof,
work shall continue and the status quo as applying before the
dispute shall be maintained.  No party shall be prejudiced in
relation to the final settlement by the continuance of work in
accordance with this clause.

(3) It is open to either party at any time to seek the assist-
ance of the Western Australian Industrial Relations Commis-
sion in resolving any dispute.

15.—JOURNEY COVER INSURANCE
Journey Cover Insurance shall be provided to employees by

the Company to an equivalent level as the TLC Joint Unions
Cover Insurance scheme as amended from time to time.

16.—ENGINEERING CALL-OUT ROSTER
(1) Engineering employees will participate in a call out ros-

ter for attending plant breakdowns outside of normal Engi-
neering work hours, as follows:

(a) A tradesman will be rostered each week as the first
to be called in the event of a plant breakdown requir-
ing engineering assistance.

(b) The roster will be organised by the Engineering team.
(c) The rostered tradesman undertakes to remain

contactable by way of a company provided pager,
and to be on site, fit to work within one hour, if nec-
essary.

(2) The rostered tradesman shall receive a payment of 4 hours
at the CIO rate of pay for each week, when rostered.  This
payment shall be in addition to payment for any work per-
formed if called back to work.

(3) Implementation of the call-out roster system relies on all
tradesman gaining proficiency in all site plants and processes.
Continuation of payment to any individual tradesman is condi-
tional upon gaining accreditation for one “in-house” module (as
defined in Appendix D) within 6 months of preparation of the
first of such modules, and another within the second six months.

For and on behalf of
Meadow Lea Foods  Limited:
(Signed) 18/10/96
Signature Date
P THOMPSON
Name of Signatory
MANUFACTURING MANAGER
Position of Signatory
For and on behalf of
The Food Preservers Union of Western Australia,
Union of Workers
(Signed) 5 Dec 1996
Signature Date

COMPANY SEAL
JOSEPH BULLOCK
Name of Signatory
SECRETARY
Position of Signatory
For and on behalf of
The AFMEPKIU

COMPANY SEAL
(Signed) 8/11/96
Signature Date
JOHN SHARP-COLLETT
Name of Signatory
STATE SECRETARY
Position of Signatory
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APPENDIX E
CONSTITUTION

MEADOW LEA FOOÐS
BUNBURY  SITE

CONSULTATIVE  COMMITTEE
PREAMBLE:
The employees, management and unions of Meadow Lea

Foods Bunbury Site are committed to undertake improved and
effective consultation in the workplace.

The parties agree this consultation will provide employees
with an opportunity to participate fully in decisions which
impact on their working lives and support the principle of con-
sultation.  Management, employees and unions also agreed
that effective consultation is dependent upon:

• honesty
• information sharing
• facilities and training for employees
• commitment for all parties

It is therefore agreed that the establishment of an Employee/
Management Consultative Committee is the method whereby
the above principles can be practised and upheld.  This agree-
ment involves the following two unions represented on site:

FPU—Food Preservers’ Union
MEWU—Metal and Engineering Workers’ Union
The Food Preservers’ Union and the Metal and Engineering

Workers’ Union have agreed to form a single bargaining unit
for participating within the Consultative Committee.

VISION STATEMENT:
The shared vision of the Consultative Committee is to develop

an environment which encourages contribution towards continual
improvement in all aspects of our organisation through:

Training
Teamwork
Efficiencies
Communication

The results of this will be improved:
Quality: Product

Lifestyle
Productivity
Security: Jobs

Financial
Competitiveness

OBJECTIVES OF THE CONSULTATIVE COMMITTEE:
The establishment of the Consultative Committee is intended

to assist in the achievement of the following:
• The achievement of the highest possible efficiency

and quality of our work and products as a common
goal for all.

• To increase the quality of working life for all com-
pany employees particularly in the areas of job de-
sign, skill formation, training and the working
environment both physical and mental.

• To improve job security, productivity and efficiency
of the company.

• Ensure that employees are able to work in a co-op-
erative atmosphere in which the worth, dignity and
skills of each individual within the company are re-
spected and appreciated.

• Provide each employee with career development op-
portunities with access to more varied, fulfilling jobs
with the company and promote them on the basis of
competence, assessed level of skill and job perform-
ance.

• Enable all employees to benefit from a fair and equi-
table wage system through a skills based career de-
velopment programme.

TERMS OF REFERENCE:
The following matters will be discussed by the committee

and where appropriate decisions made and agreements reached
to the extent that the matters raised impact on the unions mem-
bership or the efficiency of the company:

1. Future site plans.
2. Current market conditions and general conditions of

the industry.
3. The introduction of new technology/machines or new

or revised work methods together with associated
planning of layout, training, job numbers, skill re-
quirements incorporating a skill audit etc.

4. Training plans: selection for: application of: type of.
5. Equal Employment opportunities within the

workplace.
6. Any other matter raised by Employees or Manage-

ment.
Matters which by definition are the responsibility of the

Occupational Health and Safety Committee may be referred
to that Committee.
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Matters relating to the implementation of any enterprise
agreement will require the endorsement of 75% of the mem-
bers of the relevant unions in the section or sections concerned.
Where members concerned request a secret ballot be carried
out, the procedure shall be agreed to by the parties involved.

The Committee will have the right to liaise with eduction
and professional training bodies whether Government or oth-
erwise and to present information or seek advice from the un-
ions or relevant bodies.

Matters requiring central union involvement - while the con-
sultative committee may discuss issues pertaining to the award
of an enterprise agreement, any agreements made should fol-
low normal industrial relations proceedings involving the un-
ions in these areas.  These may include hours of work, leave
loading, sick leave, holiday pay, penalty rates.

STRUCTURE:
The consultative committee will consist of employee repre-

sentatives elected from the union membership including shop
stewards and others and Management representatives, accord-
ing to the following prescription:

2 FPU
1 MEWU
3 Management

Any committee member who is unable to attend a meeting
may be represented by their nominated proxy.  Any committee
member who ceases to be an employee of the company, ceases
to be on the Committee and Union/Management will elect/
appoint a replacement as appropriate.  Re-election of the Un-
ion representatives will be determined by members of the ap-
propriate unions.  In addition, union officials and appropriate
officers may attend and have speaking rights at all meetings.
Management may invite their representatives to attend meet-
ings.

MEETINGS:
The Committee will meet as frequently as required but no

less than every 4 weeks during paid time in normal working
hours for up to four hours.  Additional meetings may be called
by either party at 1 weeks notice.  All decisions will be arrived
at by consensus.

CHAIR PERSON:
The chair will alternate/rotate each meeting between all

members of the committee and will be nominated from the
previous meeting.  Secretarial duties will be undertaken by
the previous meeting chairman.

AGENDA:
All members of the Committee can submit agenda items.

An employee representative and a Management representa-
tive will meet at least one week prior to the meeting to write
up and distribute the agenda to members of the Committee.
All relevant written information and documents must be cir-
culated with the agenda a week before the meeting.

MINUTES:
The Committee will nominate a minute taker and manage-

ment will provide facilities to type, photocopy and distribute.
A draft copy of the minutes will be made available to all par-
ties within one week of the meeting.

All parties will informally accept that the agreements re-
corded are correct and there being no problems the draft min-
utes will be posted and explained to the membership by report
back meetings if necessary.  A copy of the draft minutes will
be sent to the Union Branch Office.  The minutes will be for-
mally accepted at the next meeting of the Committee.

QUORUM:
A quorum would consist of 2 management and 2 employee

representatives.
FACILITIES AND RIGHTS OF EMPLOYEE REPRE-

SENTATIVES:
It is agreed that the employee representatives should have

the following facilities and rights.  Time off to canvass the
views of the membership and to prepare items for the agenda:
to prepare for the Consultative meeting as a group of employee
representatives:  and to report back to members on the Com-
mittee meeting.  It is agreed that all time spent in meetings and
reporting back to members about the Consultative Committee
meeting shall be treated and paid for as time worked.

Facilities such as a meeting room, telephone, photocopier and
typing facilities should be made available as needed.  All union
representatives and potential employee representatives should
attend Trade Union Training Courses specifically designed to
enable them to be effective on Consultative Committee.

An employee member will not be discriminated against by the
employer or treated unfairly because of the Consultative Com-
mittee or having an interest in the Consultative Committee.

RESPONSIBILITY OF COMMITTEE MEMBERS
All committee members have the following responsibilities:

l. To attend all meetings and give serious considera-
tion to all matters raised.

2. To represent the views of their constituents.
3. To communicate key issues to constituents as agreed

by Consultative Committee.
CONFIDENTIALITY
It is agreed that there may be some information which is

regarded as confidential.  However, management will make
every effort to make available as much information as possi-
ble for the effective resolution of problems.  A confidentiality
agreement may be required for material presented to the com-
mittee which may be deemed to be confidential.

TRAINING
All members of the Committee and their proxies shall be

entitled to extra training to ensure they are able to adequately
represent their constituents and full participate in the Consulta-
tive Committee.

It is agreed that:
l. Such training for employee members is separate from

and in addition to any Trade Union Training Leave.
2. The nature and extent of such training will be agreed

between the Union and Management before it is en-
tered into.

3. Employee members will be entitled to take such time
off work with pay as is necessary for the purpose of
performing their functions or duties or taking part in
any course of training relating to ECC at no finan-
cial cost to employee members.

PEPSI COLA BOTTLERS WESTERN AUSTRALIA
ENTERPRISE AGREEMENT 1996

No. AG 293 of 1996.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Pepsi Cola Bottlers Australia

and
The Australian Liquor, Hospitality and Miscellaneous

Workers’ Union, Miscellaneous Workers’ Division, Western
Australian Branch and Another.

No. AG 293 of 1996.
COMMISSIONER J.F. GREGOR.

23 January 1997.
Order.

REGISTRATION OF AN INDUSTRIAL AGREEMENT
No. AG 293 OF 1996

HAVING heard Mr S. Kemp on behalf of the first named party
and Ms R. Ho of on behalf of the second named party, and by
consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979 hereby orders—

THAT the document titled the Pepsi Cola Bottlers West-
ern Australia Enterprise Agreement 1996, filed in the
Commission on 6 November 1996, and as subsequently
amended by the parties, signed by me for identification,
be and is hereby registered as an Industrial Agreement.

(Sgd.) J.F. GREGOR,
[L.S] Commissioner.
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1.—TITLE
This Agreement shall be known as the Pepsi Cola Bottlers

Western Australia Enterprise Agreement 1996.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Scope
4. Term
5. No Reduction
6. Relationship to Parent Award
7. Contract of Employment
8. Hours of Work, Shift Work and Overtime
9. Holidays/Leave

10. Parental Leave
11. Wages
12. Payment of Wages
13. Records
14. General Matters
15. Redundancy
16. Work Rules and Disciplinary Procedures
17. Delivery Representative Job Description
18. Investigatin Procedure
19. Disciplinary Procedure
20. Number of Employees Bound
21. Signatories

3.—SCOPE
This Agreement is made between Pepsi Cola Bottlers Aus-

tralia and The Australian Liquor, Hospitality and Miscellane-
ous Workers Union, Miscellaneous Workers Division, Western
Australian Branch and shall apply to all employees employed
by Pepsi Cola Bottlers Australia at the Canning Vale W.A.
Bottling Plant in the classifications contained in Clause 11.—
Wages of this Agreement.

4.—TERM
This Agreement commences from the 24th day of May 1995

and concludes on the 24th day of May 1997. The pay rates
will take effect from 24th day of May 1995. The parties agree
to meet again in February 1997 to renegotiate this Agreement.

5.—NO REDUCTION
Nothing in the Agreement shall reduce the wage of any em-

ployee who at the date of this Agreement was being paid a
higher rate of wage than the minimum prescribed for his/her
class of work.

6.—RELATIONSHIP TO PARENT AWARD
This Agreement shall be read and interpreted in conjunction

with the Aerated Water and Cordial Manufacturing Industry
Award 1975 (No. 10 of 1975). In the event of any inconsist-
ency the conditions prescribed in this Agreement shall pre-
vail.

7.—CONTRACT OF EMPLOYMENT
An employee shall be engaged as a full time, fixed-term,

part time or casual employee.
Definitions
7.1 Full time employees
A full time employee is one who is engaged on a permanent,

ongoing basis and who works a minimum of 38 hours per week.
7.2 Fixed term employees

(a) “Fixed Term Employee” means an employee spe-
cifically engaged to assist with Pepsi’s peak produc-
tion requirements.

(b) The employee shall be notified by Pepsi at the time
of his/her employment of the expected duration of
employment.

(c) The terms and conditions of employment of a fixed
term employee shall be the same as for a full time
employee except that Redundancy Compensation
will not be payable at the end of the contract.

(d) The maximum period of employment under this
clause shall be six months.

7.3 Casual employment
An employee who works from time to time and not on a

regular ongoing basis shall be deemed to be a casual employee.

Such employees shall be employed by the hour and be paid
a loading of 20% above the ordinary wage rates in lieu of any
other benefits under this Agreement.

8.—HOURS OF WORK, SHIFT WORK AND
OVERTIME

This clause does not apply to Delivery Representatives.
8.1 Ordinary hours of work—all employees
The ordinary hours of work shall not exceed an average of

38 per week worked on no more than five days per week,
Monday to Saturday inclusive, and shall be no less than six
and no more than 12 hours each day, provided that no more
than 12 ordinary hours may be worked in any consecutive 24
hours.

The company will maximise a four day ordinary week ros-
ter. Should the company work 12 hour shifts the normal weekly
wage shall be paid.

(a) Ordinary hours worked on a Saturday shall be paid
at the rate of time and a half.

(b) Differing methods of operating a 38 hour week may
apply to various groups in the plant.

(c) The ordinary hours of work for any week will be
agreed by the team; no later than cessation of work
of the prior week.

8.2 Day employees
(a) The ordinary hours of work for day employees shall

be worked between the hours of 6.00 a.m. and 6.00
p.m, except in the case of those employees who are
required to carry out pre shift preparatory work, then
the ordinary span shall be 4.00 a.m. to 6.00 p.m.
Employees shall be paid at the rate of time and a half
of ordinary rate prior to 6.00 a.m.

(b) The ordinary hours of work shall be consecutive ex-
cept for an unpaid meal break of 30 minutes dura-
tion and be so arranged, within reason, to suit the
work requirements. Another unpaid meal break of
30 minutes will be allowed when two or more hours
of overtime have been completed.

(c) A Pepsi break of 15 minutes paid shall be allowed
on a relieved operator basis.

8.3 Shift work employees
(a) Pepsi may work shifts but before doing so shall give

72 hours notice of its intention to the employees and
the union and of the intended starting and finishing
times of ordinary working hours of the respective
shifts. The employee is entitled to discuss any con-
cerns with the shift manager.

(b) Where a shift commences at or after 11.00 p.m on
any day, the whole of the shift shall be deemed, for
the purposes of this Agreement, to have been worked
on the following day.

(c) A shift employee when on afternoon or night shift
shall be paid per shift 15 per cent more than the em-
ployee’s ordinary rate prescribed by this Agreement.

(d) When work is performed on any shift the ordinary
working hours shall be inclusive of a paid meal break
of 20 minutes in the case of a shift that does not
exceed 9.5 hours and two 20 minute meal breaks
when the shift exceeds 9.5 hours.

One 15 minute paid Pepsi break will be allowed in each
shift.

8.4 Overtime
(a) The provisions of this clause shall apply to all em-

ployees.
(b) (i) Pepsi may require any employee to work rea-

sonable overtime at overtime rates and such
employee shall work overtime in accordance
with such arrangements.

(ii) Employees covered by this Agreement shall
not in any way, directly or indirectly be a party
to or concerned in any ban, limitation or re-
striction upon the working of overtime in ac-
cordance with the requirements of this
subclause.
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(iii) an employee who has completed their usual
hours of duty and has left the job and who is
recalled to work after the usual ceasing time,
shall be paid a minimum of three hours at over-
time rates.

(c) (i) Subject to the provisions of this subclause, all
work done beyond the ordinary working hours
of any day, Monday to Saturday (prior to 12
noon), inclusive, shall be paid for at the rate
of time and one half for the first two hours
and double time thereafter.

(ii) Subparagraph (i) above does not apply in a
case where an ordinary shift finishes not later
than 7.00 a.m. on Saturday.

(iii) Overtime worked on Saturdays after 12.00
noon or on Sundays shall be paid for at the
rate of double time.

(iv) In computing overtime each day shall stand
alone but when an employee works overtime
which continues beyond midnight on any day,
the time worked after midnight shall be
deemed to be part of the previous day’s work
for the purpose of this subclause.

(d) An employee required to work over time for two or
more hours without being notified on the previous
day or earlier that he/she will be so required to work
shall be supplied with a meal by the employer or be
paid $6.70 for a meal.
If the amount of overtime required to be worked ne-
cessitates a second or subsequent meal, the employer
shall, unless he has notified the employees concerned
on the previous day or earlier that such second or
subsequent meal will also be required, provide such
meals or pay an amount of $6.70 for each such sec-
ond or subsequent meal.

(e) (i) When overtime is necessary it shall, wherever
reasonably practicable, be so arranged that
employees have at least 10 consecutive hours
off duty between the work of successive days.

(ii) An employee (other than a casual employee)
who works so much overtime between the ter-
mination of their ordinary work on one day
and the commencement of their ordinary work
on the next day that they have not had at least
10 consecutive hours off duty between those
times shall, subject to this paragraph, be re-
leased after completion of such overtime until
they have had 10 consecutive hours off duty
without loss of pay for ordinary working time
occurring during such absence.

(iii) If, on the instructions of Pepsi, such employee
resumes or continues work without having had
such 10 consecutive hours off duty, they shall
be paid at double rates until they are released
from duty for such period and they shall then
be entitled to be absent until they have had 10
consecutive hours off duty without loss of pay
for ordinary working time occurring during
such absence.

(iv) Where an employee (other than a casual em-
ployee or an employee engaged on continu-
ous shift work) is called into work on a Sunday
or public holiday preceding an ordinary work-
ing day, they shall, wherever reasonably prac-
ticable, be given 10 consecutive hours off duty
before their usual starting time on the next day.
If this is not practicable, then the provisions
of subparagraphs (ii) and (iii) of this subclause
shall apply.
Provided that overtime worked as a result of a
recall shall not be regarded as overtime for
the purpose of this subclause when the actual
time worked is less than three hours on such
recall or on each of such recalls.

(v) The provisions of this subclause shall apply
in the case of shift employees who rotate from

one shift to another, as if eight hours were sub-
stituted for 10 hours when overtime is worked:

(aa) for the purpose of changing shift ros-
ters; or

(ab) where a shift employee does not report
for duty; or

(ac) where a shift is worked by arrangement
between the employees themselves.

9.—HOLIDAYS/LEAVE
9.1 Public holidays

(a) (i) The following days or the days observed in
lieu shall, subject to this subclause, be allowed
as holidays without deduction of pay, namely
New Year’s Day, Australia Day, Good Friday,
Easter Monday, Anzac Day, Labour Day,
Foundation Day, Sovereign’s Birthday, Christ-
mas Day and Boxing Day. Provided that an-
other day may be taken as a holiday by
arrangement in lieu of any of the days named
in this subclause. Provided further than an
employer may substitute Royal Show Day for
Sovereign’s Birthday in any year.

(ii) When any of the days mentioned above falls
on a Saturday or a Sunday the holiday shall be
observed on the next succeeding Monday and
when Boxing Day falls on a Sunday or a Mon-
day the holiday shall be observed on the next
succeeding Tuesday; in each case the substi-
tute day shall be a holiday without deduction
of pay in lieu of the day for which it is substi-
tuted.

(b) All work done on any day prescribed as a holiday
under this clause shall be paid for at the rate of dou-
ble time.

(c) Casual employees shall not be entitled to receive pay-
ment for public holidays prescribed by this clause
unless required to work on those days.

9.2 Annual leave
(a) Entitlement
A period of four weeks’ leave with payment of ordinary

wages shall be allowed for each completed 12 months of serv-
ice. Annual leave shall be taken at a time as mutually agreed
within a period of six months from the date when the right to
annual leave accrued. This may be extended to 12 months by
mutual agreement. Pepsi will schedule an annual closure of a
maximum of two weeks and annual leave may be scheduled
during this period. The annual closure shall be notified to all
employees.

(b) Leave loading
In addition to his/her payment for annual leave an employee

shall receive a loading of 17.5 per cent calculated on his/her
ordinary rate of wage.

(c) Holidays whilst on leave
If any prescribed holiday falls within an employee’s period

of annual leave and is observed on a day which in the case of
that employee would have been an ordinary working day there
shall be added to that period one day being an ordinary work-
ing day for each such holiday observed as aforesaid.

(d) Proportionate annual leave
An employee whose employment terminates after he/she has

completed a 12 monthly qualifying period and has not been
allowed the leave prescribed under this Agreement in respect
of that qualifying period shall be given payment in lieu of that
leave.

(i) If after one month’s continuous service in any quali-
fying 12 monthly period, an employee lawfully leaves
his/her employment, or his/her employment is ter-
minated by the employer through no fault of the
employee, the employee shall be paid 2.923 hours
pay at his/her ordinary rate of wage in respect of
each completed week of continuous service. The
17.5% leave loading shall also apply.

(ii) The provisions of this clause shall not apply to casual
employees.
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(e) Special leave
Normal wages shall continue whilst an employee is absent

due to personal sickness or that of his/her immediate family
ie., spouse and/or children. This includes the birth of a child.
Pepsi has the right to review continued payment for any ab-
sence in excess of 10 weeks. Pepsi has the right to insist on a
Medical Certificate in any case of sickness absence. This shall
not be unreasonably required.

(f) Long service leave
The long service leave provisions set out in Volume 59 of

the Western Australian Industrial Gazette at pages one to six
inclusive shall apply to Pepsi employees, except that the eligi-
ble service period in the case of a fully accrued entitlement
shall be 12 years.

(g) Bereavement leave
Upon the death of a wife, husband, defacto wife or defacto

husband, father, father in law, mother, mother in law, brother,
sister, child, stepchild, grand parent, or grand child, an em-
ployee shall be entitled to leave without deduction of pay for a
period not exceeding two days. (Special consideration will be
given if the bereaved relative is overseas.)

Payment for bereavement leave will be made only where
the employee would have been on duty and shall not be granted
in any case where the employee would have been off duty in
accordance with his roster, or on long service leave, annual
leave, sick leave, worker’s compensation, leave without pay
or on a public holiday.

10.—PARENTAL LEAVE
Part A—Maternity leave
10.1 Eligibility for maternity leave
An employee who becomes pregnant shall, upon production

to her employer of a certificate from a duly qualified medical
practitioner stating the presumed date of her confinement, be
entitled to maternity leave provided that she has had not less
than 12 months continuous service with that employer imme-
diately preceding the date upon which she proceeds upon such
leave.

For the purpose of this clause:
(a) An employee shall include a part time employee but

shall not include an employee engaged upon casual
or seasonal work.

(b) Maternity leave shall mean unpaid maternity leave.
10.2 Period of leave and commencement of leave

(a) Subject to clauses 10.3 and 10.6 hereof, the period
of maternity leave shall be for an unbroken period of
from 12 to 52 weeks and shall include a period of six
weeks’ compulsory leave to be taken immediately
before the presumed date of confinement and a pe-
riod of six weeks’ compulsory leave to be taken im-
mediately following confinement.

(b) An employee shall, not less than 10 weeks prior to
the presumed date of confinement, give notice in
writing to her employer stating the presumed date of
confinement.

(c) An employee shall give not less than four weeks’
notice in writing to her employer of the date upon
which she proposed to commence maternity leave,
stating the period of leave to be taken.

(d) An employee shall not be in breach of this order as a
consequence of failure to give the stipulated period
of notice in accordance with paragraph (c) hereof if
such failure is occasioned by the confinement occur-
ring earlier than the presumed date.

10.3 Transfer to a safe job
Where in the opinion of a duly qualified medical practitioner,

illness or risks arising out of the pregnancy or hazards con-
nected with the work assigned to the employee make it inad-
visable for the employee to continue at her present work, the
employee shall, if the employer deems it practicable, be trans-
ferred to a safe job at the rate and on the conditions attaching
to that job until the commencement of maternity leave.

If the transfer to a safe job is not practicable, the employee
may, or the employer may require the employee to, take leave
for such period as is certified necessary by a duly qualified

medical practitioner. Such leave shall be treated as maternity
leave for the purposes of clauses 10.7, 10.8, 10.9 and 10.10
hereof.

10.4 Variation of period of maternity leave
(a) Provided the addition does not extend the maternity

leave beyond 52 weeks, the period may be length-
ened once only, save with the agreement of the em-
ployer, by the employee giving to less than 14 days’
notice in writing stating the period by which the leave
is to be lengthened.

(b) The period of leave may, with the consent of the em-
ployer, be shortened by the employee giving not less
than 14 days’ notice in writing stating the period by
which the leave is to be shortened.

10.5 Cancellation of maternity leave
(a) Maternity leave, applied for but not commenced, shall

be cancelled when the pregnancy of an employee ter-
minates other than by the birth of a living child.

(b) Where the pregnancy of an employee then on mater-
nity leave terminates other than by the birth of a liv-
ing child, it shall be the right of the employee to
resume work at a time nominated by the employer
which shall not exceed four weeks from the date of
notice in writing by the employee to the employer
that she desires to resume work.

10.6 Special maternity leave and sick leave
(a) Where the pregnancy of an employee not then on

maternity leave terminates after 28 weeks other than
by the birth of a living child then—

(i) she shall be entitled to such period of unpaid
leave (to be known as special maternity leave)
as a duly qualified medical practitioner certi-
fies as necessary before her return to work, or

(ii) for illness other than the normal consequences
of confinement she shall be entitled, either in
lieu of or in addition to special maternity leave,
to such paid sick leave as to which she is then
entitled and which a duly qualified medical
practitioner certifies as necessary before her
return to work.

(b) Where an employee not then on maternity leave suf-
fers illness related to her pregnancy, she may take
such paid sick leave as to which she is then entitled
and such further unpaid leave (to be known as spe-
cial maternity leave) as a duly qualified medical prac-
titioner certifies as necessary before her return to
work, provided that the aggregate of paid sick leave,
special maternity leave and maternity leave shall not
exceed 52 weeks.

(c) For the purposes of clauses 10.7, 10.8 and 10.9
hereof, maternity leave shall include special mater-
nity leave.

(d) An employee returning to work after the completion
of a period of leave taken pursuant to this subclause
shall be entitled to the position which she held im-
mediately before proceeding on such leave or, in the
case of an employee who was transferred to a safe
job pursuant to clause 10.3 hereof, to the position
she held immediately before such transfer.
Where such position no longer exists but there are
other positions available, for which the employee is
qualified and the dates of which she is capable of
performing, she shall be entitled to a position as
nearly comparable in status and salary or wage to
that of her former position.

10.7 Maternity leave other and leave entitlements
Provided the aggregate of leave including leave taken pur-

suant to clause 10.3 and 10.6 hereof does not exceed 52 weeks:
(a) An employee may, in lieu of or in conjunction with

maternity leave, take any annual leave or long serv-
ice leave or any part thereof to which she is then
entitled.

(b) Paid sick leave or other paid authorised award ab-
sences (excluding annual leave or long service leave),
shall not be available to an employee during her ab-
sence on maternity leave.
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10.8 Effect of maternity leave on employment
Notwithstanding any award, or other provision to the con-

trary, absence on maternity leave shall not break the continu-
ity of service of an employee but shall not be taken into account
in calculating the period of service for any purpose of this
agreement.

10.9 Termination of employment
(a) An employee on maternity leave may terminate her

employment at any time during the period of leave
by notice given in accordance with this agreement.

(b) An employer shall not terminate the employment of
an employee on the ground of her pregnancy or of
her absence on maternity leave, but otherwise the
rights of an employer in relation to termination of
employment are not hereby affected.

10.10 Return to work after maternity leave
(a) An employee shall confirm her intention of return-

ing to her work by notice in writing to the employer
given not less than four weeks prior to the expiration
of her period of maternity leave.

(b) An employee, upon the expiration of the notice re-
quired by paragraph (a) hereof, shall be entitled to
the position which she held immediately before pro-
ceeding on maternity leave or, in the case of an em-
ployee who was transferred to a safe job pursuant to
clause 10.3 of this clause, to the position which she
held immediately before such transfer.

(c) Where such position no longer exists but there are
other positions available for which the employee is
qualified and the duties of which she is capable of
performing, she shall be entitled to a position as
nearly comparable in status and salary or wage to
that of her former position.

10.11 Replacement employees
(a) A replacement employee is an employee specifically

engaged as a result of an employee proceeding on
maternity leave.

(b) Before an employer engages a replacement employee
under this subclause, the employer shall inform that
person of the temporary nature of the employment
and of the rights of the employee who is being re-
placed.

(c) Before an employer engages a person to replace an
employee temporarily promoted or transferred in
order to replace an employee exercising her rights
under this clause, the employer shall inform that per-
son of the temporary nature of the promotion or trans-
fer and of the rights of the employee who is being
replaced.

(d) Provided that nothing in this subclause shall be con-
strued as requiring an employer to engage a replace-
ment employee.

(e) A replacement employee shall not be entitled to any
of the rights conferred by this clause except where
her employment continuous beyond the 12 months’
qualifying period.

Part B—Paternity Leave
10.12 Nature of leave

(a) Paternity leave is unpaid leave.
(b) For the purposes of this clause:

(i) “Employee” includes a part-time employee but
does not include an employee engaged upon
casual or seasonal work.

(ii) “Maternity leave” means leave of the type pro-
vided for in the Section “Maternity leave” of
this clause (and includes special maternity
leave) whether prescribed in an award or oth-
erwise.

(iii) “Child” means a child of the employee or the
employee’s spouse under the age of one year.

(iv) “Spouse” includes a de facto or former spouse.
(v) “Primary care-giver” means a person who as-

sumes the principal role of providing care and
attention to a child.

(vi) For the purposes of this clause continuity of
service shall be calculated in the manner pre-
scribed by the Long Service Leave provisions
published in Volume 59 of the Western Aus-
tralian Industrial Gazette at pages 1 to 6 inclu-
sive.

10.13 Eligibility of paternity leave
(a) A male employee, upon production to the employer

of a certificate required by clause 10.14 hereof, shall
be entitled to one or two periods of paternity leave,
the total of which shall not exceed 52 weeks, in the
following circumstances:

(i) An unbroken period of up to one week at the
time of confinement of his spouse.

(ii) A further unbroken period of up to 51 weeks
in order to be the primary care-giver of a child
provided that such leave shall not extend be-
yond the child’s first birthday. This entitlement
shall be reduced by any period of maternity
leave taken by the employee’s spouse and shall
not be taken concurrently with that maternity
leave.

(b) An employee must have had at least 12 months con-
tinuous service with the employer immediately pre-
ceding the date upon which he proceeds upon such
leave.

10.14 Certification
(a) At the time specified in clause 10.15 hereof the em-

ployee must produce to the employer:
(i) a certificate from a registered medical practi-

tioner which names his spouse, states that she
is pregnant and the expected date of confine-
ment or states the date on which the birth took
place;

(ii) in relation to any period to be taken under
clause 10.13 hereof, a statutory declaration
stating:

(aa) he will take that period of paternity
leave to become the primary care-giver
of a child;

(ab) particulars of any period of maternity
leave sought or taken by his spouse;
and

(ac) for the period of paternity leave he will
not engage in any conduct inconsistent
with his contract of employment.

10.15Notice requirements
(a) The employee shall, not less than ten weeks prior to

each proposed period of leave, give the employer
notice in writing stating the dates on which he pro-
poses to start and finish the period or periods of leave
and produce the certificate and statutory declaration
required in clause 10.14 hereof.

(b) The employee shall not be in breach of this paragraph
as a consequence of failure to give the notice required
in paragraph (a) hereof if such failure is due to:

(i) the birth occurring earlier than the expected
date; or

(ii) the death of the mother of the child; or
(iii) other compelling circumstances.

(c) An employee shall immediately notify his employer
of any change in the information provided pursuant
to paragraph (b) hereof.

10.16Variation of period of paternity leave
(a) Provided the maximum period of paternity leave does

not exceed the period to which the employee is enti-
tled under clause 10.13 hereof:

(i) the period of paternity leave provided by clause
10.13 hereof may be lengthened once only by
the employee giving not less than 14 days no-
tice in writing stating the period by which the
leave is to be lengthened;

(ii) the period may be further lengthened by agree-
ment between the employer and the employee.
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(b) The period of paternity leave taken under clause 10.13
hereof may, with the consent of the employer, be
shortened by the employee giving not less than 14
days notice in writing stating the period by which
the leave is to be shortened.

10.17Cancellation of paternity leave
Paternity leave, applied for under clause 10.13 hereof but

not commenced, shall be cancelled when the pregnancy of the
employee’s spouse is terminated other than by the birth of a
living child.

10.18Paternity leave and other entitlements
(a) Provided the aggregate of any leave, including leave

taken under this clause, does not exceed the period
to which the employee is entitled under clause 10.13
hereof, an employee may, in lieu of or in conjunc-
tion with paternity leave, take any annual leave or
long service leave or any part thereof to which he is
then entitled.

(b) Paid sick leave or other paid authorised award ab-
sences (excluding annual leave or long service leave),
shall not be available to an employee during his ab-
sence on paternity leave.

10.19Effect of paternity leave on employment
Subject to this subclause, notwithstanding any award or other

provision to the contrary, absence on paternity leave shall not
break the continuity of service of an employee but shall not be
taken into account when calculating the period of service for
any purpose of any relevant award or agreement.

10.20Termination of employment
(a) An employee on paternity leave may terminate the

employment at any time during the period of leave
by notice given in accordance with this agreement.

(b) The employer shall not terminate the employment
of an employee on the ground of his absence on pa-
ternity leave, but otherwise the rights of an employer
in relation to termination of employment are not
herby affected.

10.21Return to work after paternity leave
(a) An employee shall confirm his intention of return-

ing to work by notice in writing to the employer given
not less than four weeks prior to the expiration of the
period of paternity leave provided by clause 10.13
hereof.

(b) An employee, upon returning to work after paternity
leave or the expiration of the notice required by para-
graph (a) hereof, shall be entitled to the position
which he held immediately before proceeding on
paternity leave or, in relation to an employee who
has worked part time under this clause to the posi-
tion he held immediately before commencing such
part-time work.
Where such position no longer exists but there are
other positions available which the employee is quali-
fied for and is capable of performing, he shall be
entitled to a position as nearly comparable in status
and pay to that of his former position.

10.22Replacement employees
(a) A replacement employee is an employee specifically

engaged as a result of an employee proceeding on
paternity leave.

(b) Before the employer engages a replacement employee
the employer shall inform the person of the tempo-
rary nature of the employment and of the rights of
the employee who is being replaced.

(c) Before the employer engages a person to replace the
employee temporarily promoted or transferred in
order to replace an employee exercising his rights
under this clause, the employer shall inform that per-
son of the temporary nature of the promotion or trans-
fer and of the rights of the employee who is being
replaced.

(d) Nothing in this subclause shall be construed as re-
quiring an employer to engage a replacement em-
ployee.

11.—WAGES
11.1 First year

Position Current Year 1: $5.50 Year 1:
Weekly Rate Relativity Adjust- Total %age

ment (not for Increase
Drivers)
Plus 3% Site
Agreeement Increase

Operator—
Trainee (6 mths) $422.18 $440.51 4.34%

Operator—
Level 1 $443.08 $462.03 4.27%

Operator—
Level 2 $463.60 $483.17 4.22%

Operator—
Level 3 $502.36 $523.11 4.12%

Drivers $500.00 $515.00 3.00%

For the purposes of this clause the following phrases have
the following meanings:

(a) A Trainee Operator is an employee who is undergo-
ing training in the course of his work in order that he
is able to demonstrate competence in one skill net-
work.

(b) A Level 1 Operator is an employee who has demon-
strated competence in one skill network and/or un-
dergoing additional training in other skill networks.

(c) A Level 2 Operator is an employee who has demon-
strated competence in two or more skill networks.

(d) A Level 3 Operator is an employee who is appointed
to this level by the Plant Manager in recognition of
his/her demonstrated personal attributes.  This level
includes an employee appointed to Line Co-ordinator,
or to be in charge of a department.

11.2 Second year
Operators and Drivers—3% Site Adjustment Increase or CPI,

whichever the greater.
11.3 Skill networks defined

A skills network system is in place to recognise skills
obtained.

Process
Syrup room—QA checks
Water treatment
QA; micro-Japan samples can breakdown and relevant

documentation.
Filling
Fillers—flavour changes
Preventative maintenance, QA checks, size changes and

relevant documentation
Packaging
Labelling, packing, stacking, depalletising, fork lift op-

eration, preventative maintenance, QA and relevant docu-
mentation

Warehouse
Picking, load co-ordinating, inventory control and rel-

evant documentation
Other skill networks may be developed and recognised

by agreement between the parties.
Distribution
B class, metro area, knowledge and relevant documen-

tation.
11.4 Delivery representatives

(a) Minimum weekly rate $500 per week
(This rate includes the previously paid allowance of
25 cents per invoice and $3.50 per week collection
fee).

(b) Commission
10 cents per case on all ‘Route’ volume
5 cents per case on all ‘Grocery’ volume
$1.80 per pallet to F.A.L., Coles, Farmer Jacks (Mar-
ket City, Canning Vale) warehouses.

(c) Delivery representatives will comply with the agreed
Job Description as specified in clause 16.—Work
Rules and Disciplinary Procedures of this Agreement.
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12.—PAYMENT OF WAGES
All wages shall be paid weekly by Electronic Funds Trans-

fer.

13.—RECORDS
13.1 Pepsi shall keep a record showing—

(a) the name of each employee;
(b) the nature of his/her work;
(c) the starting and finishing times on each day;
(d) the total hours worked;
(e) the wages and overtime paid.

13.2 Each employee shall be required to sign the record on
receipt of his/her wages.

13.3 The time and wages record shall be open for inspection
by a duly accredited official of the union during the usual of-
fice hours, at Pepsi’s office or other convenient place and he/
she shall be allowed to take extracts therefrom. Provided that
if for any reason the record be not available when the official
calls to inspect it, it shall be made available for inspection
within 24 hours at the employer’s office or other convenient
place.

14.—GENERAL MATTERS
14.1 Grievances and disputes resolution
In an effort to promote positive relations between employ-

ees and Pepsi and to achieve the satisfactory resolution of any
grievances without loss of wages or production, the following
procedure will be observed.

(a) All grievances must be taken up with the Depart-
mental Manager.

(b) If the employee is dissatisfied with the Manager’s
decision then the matter may be taken to Operations
Manager. This is to be done as promptly as circum-
stances permit.

(c) If the employee is dissatisfied with the decision as
provided above, he/she may request that the matter
is referred to the Director of Operations and the Sec-
retary of the Union.

(d) If the final decision fails to resolve the issue either
party may notify the Western Australian Industrial
Relations Commission, with a view to the matter
being the subject of conciliation or arbitration.

(e) Whilst these procedures are being followed promptly
and the status quo remains, work shall continue nor-
mally.

For the purposes of this clause “grievance or dispute” means:
(a) For the individual employees, grievances in relation

to:
(i) a question, dispute or difficulty concerning the

interpretation, application or operation of this
Agreement; or

(ii) alleged discrimination in employment within
the meaning of the Equal Opportunity Act
1984.

(b) For both parties, grievances in relation to:
(i) a question, dispute or difficulty concerning the

interpretation, application or operation of this
Agreement; or

(ii) the settlement of any such question, dispute
or difficulty should it arise; or

(iii) an employee may involve the union delegate
and/or official at any state in the procedure.

14.2 Termination of Employment
An employee’s employment may be terminated in accord-

ance with the provisions of this clause. Pepsi has the right to
dismiss an employee without notice for misconduct, in which
case wages shall be paid up to the time fof dismissal.

The period of notice to be given by either the employee or
Pepsi shall be:

(a) in the case of a casual employee, one hour.
(b) in any other case;

(i) during the first month of employment under
the contract, one day; and

(ii) after the first month of such employment, one
week.

In lieu of giving the notice referred to in this subclause
Pepsi may pay the employee concerned his/her ordinary
wages for the period of notice to which he/she would oth-
erwise be entitled.

Where an employee leaves his/her employment—
(i) without giving the requisite notice; or

(ii) having given such notice, before the notice ex-
pires,

he/she forfeits his/her entitlement to any monies owing
to him/her under this Agreement except to the extent that
those monies exceed his/her ordinary wages for the pe-
riod of notice which should have been given.

14.3 Protective equipment
(a) Employees required to consistently work in places

where rubber boots and rubber aprons are necessary
shall be supplied with same by Pepsi and if lost by
the employee, or not returned to the employer on the
termination of the employment, the cost of same shall
be deducted from the employee’s wages.

(b) Where employees are required by the employer to
wear special clothing supplied by the employer then
the responsibility for the laundering of such special
clothing rests with the employee.

14.4 Tuition aid policy exists—please refer to your manager
for a copy.

14.5 Pepsi is committed to individual technical and skill de-
velopment training and career planning.

14.6 The consultative committee is to meet regularly in ac-
cordance with a charter to be developed by the consultative
committee.

15.—REDUNDANCY
15.1 Discussions before terminations
Where Pepsi has made a decision that it no longer wishes to

retain a job an employee has been carrying out, Pepsi shall
hold discussions with the employees directly affected and with
the Union.

The discussions shall take place as soon as practicable after
Pepsi has made the decision and shall cover reasons for the
proposed terminations, measures to avoid or minimise the ter-
minations and measures to mitigate any adverse effects of any
termination of the employees concerned.

15.2 Severance pay
(a) In lieu of the period of notice prescribed for ordi-

nary termination, an employee whose employment
is terminated for redundancy reasons shall receive
four weeks notice of such termination. Provided that
employees over 45 years of age at the time of giving
notice, with not less than two years continuous serv-
ice, shall be entitled to an additional weeks notice.
Wages may be paid in lieu of notice.

(b) Additionally, an employee whose employment is ter-
minated for redundancy reasons, shall be entitled to
the following amount of severance pay in respect of
a continuous period of service:

Period of Continuous Service Severance Pay
Less than 1 year NIL
1 year and above 3 weeks pay per

pleted year of
service

15.3 Employment conclusion payment
In addition to the severance payment prescribed above, a

payment of four weeks pay shall be made to any employee
whose employment is terminated for redundancy reasons.

15.4 Transmission of Business
(a) Where a business is transmitted from an employer (

in this subclause called “the transmittor”) to another
employer (to this subclause called “the transmittee”)
and an employee who at the time of such transmis-
sion was an employee of the transmittor in that busi-
ness becomes an employee of the transmittee:

(i) the continuity of the employment of the em-
ployee shall be deemed not to have been bro-
ken by reason of such transmission; and
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(ii) the period of employment which the employee
has had with the transmittor or any prior
transmittor shall be deemed to be service of
the employee with the transmittee.

(b) In this clause “business” includes trade, process, busi-
ness or occupation and includes part of any such busi-
ness and “transmission” includes transfer,
conveyance, assignment or succession whether by
agreement or by operation of law and “transmitted”
has a corresponding meaning.

15.5 Employees with less than one year’s service
In the case of employees with less than one year’s continu-

ous service, the employer shall give relevant employees an
indication of the impending redundancy at the first reasonable
opportunity, and take such steps as may be reasonable to fa-
cilitate the obtaining by the employees of suitable alternative
employment.

15.6 Long service leave upon redundancy
Pro-rata entitlement to long service leave shall apply in a

redundancy situation.
15.7 Employees Exempted
This clause shall not apply where employment is terminated

as a consequence of conduct that justifies instant dismissal,
including inefficiency or neglect of duty, or in the case of casual
employees, or employees engaged for a specific period of time
or for a specified task or tasks as envisaged by a Fixed Term
Employment Contract.

16.—WORK RULES AND DISCIPLINARY
PROCEDURES

Any business requires clear rules and procedures governing
personal conduct to ensure the efficient operation of the busi-
ness and to make clear what is expected of an employee.

If an employee fails to observe these rules and procedures,
he/she will be subject to the Disciplinary Procedure.

16.1 Attendance
An employee is required to start work on time, to observe

the proper times for breaks and to work until the scheduled
time to cease work. Should an employee require to leave the
premises before the scheduled time to cease work, the em-
ployee must have the prior approval of his/her Team Leader.

If an employee is not able to attend work for any reason, the
employee is required to advise his/her team leader early on
the first day of absence.  If an employee cannot do this them-
selves they must ask another person to contact the company
on their behalf. Their team leader must be advised of the rea-
sons for the absence and the expected date of return to work.

Absences due to sickness may require presentation of medi-
cal certificates.

Where deemed appropriate by the Company, an employee
will be required to comply with procedures regarding time
recording.

16.2 Performance of duties
An employee must carry out instructions given by a person

authorised to give such instructions but an employee will not
be required to do anything which might endanger any em-
ployee.

An employee must apply themselves diligently to work dur-
ing working hours and not undertake other activities without
the prior approval of the Team leader.

An employee must not deliberately or carelessly do any-
thing that will result in poor quality of company goods or serv-
ices.

16.3 Alcohol and prohibited drugs
Alcohol may only be consumed on the premises with the

express approval of management.
No prohibited drugs are to be brought into the plant or con-

sumed during working hours.
If an employee is suspected of having recently consumed

alcohol or prohibited drugs and who in the opinion of the team
leader is not capable of satisfactorily performing normal du-
ties will be stood down without pay. Such stand down will
continue until the team leader determines that the employee is
capable of satisfactorily performing normal duties. A second
such incident may result in termination of employment.

16.4 Property
Unauthorised removal or unauthorised possession of Com-

pany property or the property of other persons is not permit-
ted.

No employee bags are permitted in work areas.
The Team Leader shall be entitled to inspect lockers or bags

but this shall only be carried out in the employee’s presence
and in the presence of a witness.

Wilful damage to Company property or the property of other
persons is not permitted.

Whilst Company property is in the employee’s care the em-
ployee must ensure that procedures covering the handling of
those goods are adhered to.

All broken packages or damaged merchandise are not to be
consumed.

Note: All serious cases, particularly those related to unau-
thorised possession of property, will be referred to the police.
Any disciplinary action the Company may take is quite sepa-
rate from, and additional to, any action the police choose to
take.

16.5 Vehicles
To be authorised to drive a Company motor vehicle the em-

ployee must have a current driver’s licence for the appropriate
class of motor vehicle.

Subject to the above, the employee may use a Company ve-
hicle for work related purposes provided the Team Leader gives
permission.

The Company is not responsible for any traffic violations
whilst the vehicle is in the employee’s care.

Unauthorised use or irresponsible use of a Company vehicle
is not permitted. The employee must not permit unauthorised
persons to drive a vehicle under his/her control except in emer-
gency.

16.6 Safety Procedures
The employee is required to work safely, observe all safety

procedures and use all protective clothing and equipment as
specified by the Team Leader.

The employee is required to advise his/her Team Leader of
any potential health or safety problems.

All accidents must be promptly reported to the Team Leader.
The employee is required to comply with any Health De-

partment requirements relating to health/hygiene requirements.
These will be advised to the employee by the employee’s Team
Leader.

The Company employees and the union are committed to
implementing a comprehensive occupational health and safety
programme, and that any changes to existing policy and proc-
esses will be implemented via a process of mutual agreement.

16.7 False Declarations
Wilfully making false declarations for expenses, sick ben-

efits, accident compensation, or other matters is not permit-
ted.

Wilfully making false entries on Company records relating
to operational matters is not permitted.

16.8 Personal Behaviour
The employee is expected to conduct himself/herself in a

socially acceptable manner. Specifically, threats, abuse or
physical violence are not permitted. Provocation will not be
accepted as an excuse.

Practical joking or skylarking is not permitted.
16.9 Sexual Harassment
Sexual harassment is not permitted.
16.10 Illegal Gambling
Illegal gambling is not permitted on the Company premises.
16.11 Confidential Information
Confidential information gained during the course of em-

ployment must not be released to persons who could materi-
ally affect the Company’s interest.

16.12 Media Statements
Statements to media representatives in respect of the Com-

pany’s business are prohibited.
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16.13 Smoking Policy
The Company has a smoke-free policy. Smoking is only

permitted in designated smoking areas.
For serious breaches of these rules an employee will be li-

able to dismissal without notice.

17.—DELIVERY REPRESENTATIVE JOB
DESCRIPTION

17.1 Arrive at work clean shaven, presentable and in uni-
form.

17.2 Loads checked out, including pallets, and paperwork is
signed.

17.3 Check truck every morning before departure to ensure
the truck and equipment (ie. trolley, pallets) are safe and se-
cure and that the tray of the truck is kept clean.

17.4 Be friendly and courteous and promote a positive Pepsi
image.

17.5 Deliveries are to be made in a timely manner.
17.6 No deliveries are to be missed without notifying the

Customer Service Manager first.
17.7 Returns are checked in (including pallets) and the set-

tlement sheet signed.
17.8 Cash counted, handed in and paperwork done.
17.9 Customer Service Manager allocates loads prior to the

Delivery Representative’s departure. This is to ensure the De-
livery Representative knows about second or third loads early
in the day. Once the Delivery Representative agrees to addi-
tional loads, he cannot then decline. The loads may have some
add-ons included, but reasonableness will prevail.

17.10 If the Customer Service Manager receives an extra
order during the day for a same day delivery he will endeav-
our to contact all the Delivery Representatives to see if they
can make the delivery. This will be on the basis of a best en-
deavour, but cannot be guaranteed.

17.11 Report in on:
(a) Any delivery windows missed.
(b) Any customer issues.
(c) Any account problems.
(d) Any product damaged on truck.
(e) Any delivery turndowns.
(f) Any vehicle damage.
(g) Any trade age problems.
(h) Any accounts no longer serviced.

17.12 Complete pallet control dockets:
• If there is a pallet discrepancy then the document

book must be filled in.
• If there is no pallet discrepancy then the invoice must

be stamped.
• All relevant paperwork is completed neatly and bal-

anced with any collected monies/cheques and handed
in at the completion of each run. In any emergency,
with the approval of the Customer Service Manager,
this can be completed at the end of the day.

• Any monies/cheques shortfall will be deducted from
the Delivery Representatives wages. The shortfall
will be communicated within 24 hours, and then de-
ducted from the Delivery Representatives wages
within a further 24 hours. In the case of money be-
ing stolen, and the incident being reported to the
police, the money will not be deducted from the
Delivery Representative. For rounding purposes each
Delivery Representative will have ‘leeway’ of up to
$1 each day. The $1 will be rolled over daily and
kept in a holding fund for each Delivery Representa-
tive. The holding fund belongs to the Delivery Rep-
resentative.

17.13 If the Delivery Representative has completed his eight
hour day, he has the right to refuse a further load. However, he
cannot refuse the load if he previously agreed to take it (rea-
sonableness applies to the added ones).

17.14 Authority to issue temporary credits must come from
either the Customer Service Manager or from the accounts

department. No Delivery Representative is to leave a delivery
at the customer’s premises without obtaining a temporary credit
first. However, the Company is endeavouring to place certain
accounts on to seven day accounts.

17.15 Route loads are the number one priority for Delivery
Representatives. Grocery loads will only be allocated to the
Delivery Representatives if the route loads have been com-
pleted, or there is sufficient time for them to be completed if
they take a Grocery load first.

18.—INVESTIGATION PROCEDURE
In the event there is an allegation of misconduct the matter

will be fully investigated according to the following proce-
dure:

The Manager, or a person authorised by the Manager,
will briefly examine the allegation to determine whether
or not misconduct is apparent. The employee has the
choice to have another employee present.

Note: If the initial examination indicates that serious
misconduct may have occurred, the employee may be
stood down whilst the matter is investigated. During
the period of stand down, the employee will be paid
for scheduled work hours and be required to be avail-
able for discussion. (A stand down is not a disciplinary
measure.)

If misconduct is apparent there will be a prompt and
thorough formal investigation by the Manager, or a per-
son authorised by the Manager. Discussions will be held
with all persons considered to be able to assist. The em-
ployee will be given the opportunity to have the allega-
tions described and the opportunity to give an
explanation.

At the conclusion of the investigation:
(i) If the Manager determines that misconduct is

not proven then no further action will be taken
against the employee.

(ii) If the Manager determines that misconduct is
proven, then the appropriate provisions of the
Disciplinary Procedure will be applied.

19.—DISCIPLINARY PROCEDURE
19.1 Cases of serious misconduct, disobedience or serious

neglect of duty will be liable to dismissal without notice.
In circumstances where the Manager determines that dis-

missal without notice is not appropriate, the employee may be
given a final warning that any further case of misconduct, may
result in dismissal without notice.

19.2 Less serious misconduct or unsatisfactory work per-
formance will be subject to the following warning proce-
dure.

First Occasion
A verbal warning will be given which will be confirmed

in writing.
Any Second Occasion
A written warning will be given.
Any Third Occasion
A final written warning referring to any previous writ-

ten or verbal warning and its date will be given. This fi-
nal written warning will make a clear statement that any
further misconduct of unsatisfactory work performance
may result in termination of employment.

Any Fourth Occasion
Terminate with notice.

All warnings will be issued in formal surroundings and the
employee will be entitled to have another person present as a
witness.

A copy of each warning will be kept on the employee’s per-
sonal file.

20.—NUMBER OF EMPLOYEES BOUND
The parties estimate that 30 employees will be bound by the

Agreement upon registration.
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21.—SIGNATORIES
SIGNED for and on behalf of AUSTRALIAN LIQUOR,

HOSPITALITY AND MISCELLANEOUS WORKERS’
UNION—MISCELLANEOUS WORKERS’ DIVISION,
WESTERN AUSTRALIAN BRANCH

................................Signed...............................
Signature of witness
JOHN WALKER
Name of witness (block letters)
PO BOX 414, SUBIACO WA
Address of witness
UNION OFFICIAL
Occupation of witness
..................................Signed...............................
Signature
Date  5 AUGUST 1996
SIGNED for and on behalf of PEPSI COLA BOTTLERS

AUSTRALIA in the presence of:
................................Signed...............................
Signature of witness
SARAH HAMPEL
Name of witness (block letters)
73 BEVLAH ROAD, NORWOOD SA 5067
Address of witness
GUMAN RESOURCES EXECUTIVE
Occupation of witness
..................................Signed...............................
Signature
Date  18 APRIL 1996

PILKINGTON (AUSTRALIA) OPERATIONS
LIMITED, WESTERN AUSTRALIAN GLAZING

ENTERPRISE AGREEMENT STAGE 1
No. AG 283 of 1996.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters and
Plasterers Union of Workers

and

Pilkington (Australia) Operations Ltd.

No. AG 283 of 1996.

Pilkington (Australia) Operations Limited, Western
Australian Glazing Enterprise Agreement Stage 1

COMMISSIONER P E SCOTT.

6 January 1997.

Order.
HAVING heard Mr G Giffard on behalf of the Applicant and
Mr J Waldron on behalf of the Respondent and by consent, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders:

THAT the Pilkington (Australia) Operations Limited,
Western Australian Glazing Enterprise Agreement Stage
1 in the terms of the following schedule be registered on
the 20th day of November 1996 with effect from the 23rd
day of September 1996.

(Sgd.) P.E. SCOTT,
[L.S] Commissioner.

Schedule.

(1) TITLE
This Agreement shall be known as the Pilkington (Australia)

Operations Limited, Western Australian Glazing Enterprise
Agreement Stage 1.

(2) ARRANGEMENT
1. Title
2. Arrangement
3. Application of Agreement
4. Parties Bound
5. Life of Agreement
6. Relationship to Parent Award
7. Aim Of The Agreement
8. Measures To Achieve Gains In Productivity, Effi-

ciency And Flexibility
9. Statement of Implementation

10. Avoidance Of Industrial Disputes
11. Rates Of Pay
12. Renewal Of Agreement
13. No Further Claims
14. Not To Be Used As A Precedent

Appendix A: Fortnightly Payment of Wages By Elec-
tronic Transfer.
Appendix B: Flexibility In Taking R.D.O.’s.
Appendix C: Inclement Weather Relocation.
Appendix D: Flexibility Of Labour Through Re De-
velopment.
Appendix E: World Class Performance
Appendix F: Weekly Rates
Appendix G: Signature of The Parties

(3) APPLICATION OF AGREEMENT
This Enterprise Consent Agreement shall apply at the

Pilkington (Australia) Operations Limited Western Australian
Glazing Enterprise Agreement Stage 1, 1996, in respect to all
its employees who are covered by the (State) Building Trades
(Construction) Award 1987, No. R14 of 1978. There are ap-
proximately 4 employees covered by this Agreement.

(4) PARTIES BOUND
This Agreement shall be binding upon The Western Austral-

ian Builders’ Labourers, Painters and Plasterers Union of
Workers (hereinafter referred to as the “Union”) and officers
and members thereof and upon the Company as to all its em-
ployees who are members of or eligible to be members of the
Union covered by this Consent Agreement.

(5) LIFE OF AGREEMENT
This Agreement shall operate from the beginning of the first

full pay period to commence on or after ratification and shall
remain in force for a period of 24 months.

(6) RELATIONSHIP TO PARENT AWARD
This Agreement shall be read and interpreted wholly in con-

junction with the State Building Trades (Construction) Award
1987, No. R14 of 1978.

(7) AIM OF AGREEMENT
The parties to this Agreement recognise that if the Glazing

Business of the Company is to survive in Western Australia in
the face of increasing competition and a fluctuating economic
environment it must create some competitive edge. The Com-
pany also recognises that employees need to be competitively
rewarded for the business to retain a stable and committed
work force.

This Agreement seeks to recognise the flexibility and pro-
ductivity gains provided by this Agreement with increases to
wage rates to provide appropriate level of payments to its
employees.

The Agreement also involves the implementation of pro-
ductivity measures and Company initiatives to make the busi-
ness more competitive as per Clause 8—Measures To Achieve
Gains In Productivity, Efficiency & Flexibility.

(8) MEASURES TO ACHIEVE GAINS IN
PRODUCTIVITY, EFFICIENCY & FLEXIBILITY

The following items have been agreed to improve the effi-
ciency in running the business and provide an environment
for enhanced customer services.
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1. Fortnightly payment of wages through Electronic
Funds Transfer (Appendix A).

2. Flexibility in taking R.D.O.’s (Appendix B).
3. Inclement weather relocation (Appendix C).
4. Flexibility of labour through re deployment (Appen-

dix D).
5. World Class Performance initiatives which will be

introduced by the Company (Appendix F).

(9) STATEMENT OF IMPLEMENTATION
1. Fortnightly pays will be implemented within two months

of the signing of this Agreement.
2. World Class Performance initiatives will be introduced

within six months of the signing of this Agreement.
3. Appendix B, C, D & E will be introduced upon the sign-

ing of this Agreement.

(10) AVOIDANCE OF INDUSTRIAL DISPUTES
It is the intention of this Agreement to deal with disputes,

questions or difficulties between the parties which are liable
to cause stoppages in the following manner:

When a matter coming within the ambit of this Agreement
or the Award is in dispute between the Unions and an em-
ployer or a matter coming within the ambit of the Agreement
or Award arises that is likely to cause a dispute, the following
procedure shall be followed:

1. Work shall continue without interruption whilst the
employee/s or their representative discusses the dis-
pute with the employer concerned, and both parties
shall attempt to reach agreement. In these discus-
sions, the employee representative may seek the ad-
vice and assistance of an official of the Unions and
the employer may seek the advice and assistance of
the employer organisation or senior company I.R.
representatives.

2. In the event that the discussions provided for in
subclause (1) hereof fail to settle the dispute, it shall
be referred to the employer organisation or I.R. rep-
resentative and the Secretary of the relevant Unions.

3. A ‘cooling off’ period of seven days shall apply as
from the date the dispute notification is received by
the employer organisation and the relevant Unions.
The responsibility for notifying the dispute shall be
equally on both the employer and the Unions. Dur-
ing the ‘cooling off’ period, work shall continue with-
out interruptions from industrial stoppages, bans and/
or limitations.

4. During this ‘cooling off” period, discussions to take
place between the officers of the company or em-
ployer organisation and the Unions, with the view to
settling the dispute.

5. Failing a satisfactory settlement being achieved fol-
lowing such discussions, the dispute may then be
referred to the Western Australian Industrial Rela-
tions Commission.

(11) RATES OF PAY
The following rates of pay shall apply to the Agreement rate

classifications listed below from date of ratification. The rates
shown in the column headed “Enterprise Agreement Rates”
are attributable to the making of this Agreement.

This Agreement will provide for the wage rate increases in
recognition of the productivity commitments made in this
Agreement.

Wage increases will be implemented with the following times
in accordance with the attached table:

Stage 1: 6% upon ratification of this Agreement through
the State Commission.
Stage 2: 2% six months after ratification.
Stage 3: 2% six months after Stage 2 wage increase.

Refer Appendix G—Weekly Rates. These increases are to
be the only wage increases available under this Agreement,
except where a State Wage Case Decision would have an ef-
fect on this Agreement or where a Western Australian Indus-
trial Relations Commission decision on minimum rates applies
to the Award.

(12) RENEWAL OF AGREEMENT
This Agreement shall be effective for a period of twenty

four (24) months from date of ratification.. It is agreed be-
tween the parties that prior to any initiatives being taken to
renew or replace this Agreement, discussions between the par-
ties will commence at least two months prior to expiration to
determine the appropriate course of action.

(13) NO FURTHER CLAIMS
No variation or amendment to the Agreement shall be sought

or entertained by any of the parties during the defined term of
the Agreement.

No further claim will be made for the Company to increase
contributions to or benefit from Superannuation other than
those made by changes to the Trust Deed to which the Com-
pany is a signatory.

(14) NOT TO BE USED AS A PRECEDENT
This arrangement shall not be used in any manner whatso-

ever to obtain similar arrangements or benefits in any other
plant or enterprise.

APPENDIX “A”
INTRODUCTION OF FORTNIGHTLY PAYROLL

(ELECTRONIC FUNDS TRANSFER)
An Agreement by all parties to move the current method of

weekly payroll out to fortnightly.
Method of introduction is as follows:

1. Payment of wages shall remain on a Thursday.
2. As of implementation date the employees will re-

ceive a full two weeks’ pay on the normal Thursday,
thus receiving a full week’s pay in advance.

3. The next pay will be two weeks from that date.
4. To recover the advancement of pay a deduction will

be made by equal fortnightly deductions made from
the next and then subsequent 12 fortnightly periods
(13 in total) i.e. reduction of fortnightly pay by 2.92
hours = 76 hours less 2.92 hours = 73.08 hours per
fortnight.

5. Employees will be required to sign authorisation for
such deductions.

6. Where errors may occur in the fortnightly pay it will
be corrected in a manner that is in agreeance between
the employee and pay office.

APPENDIX “B”
FLEXIBILITY IN TAKING R.D.O.’S

The parties to this Agreement agree that the taking of
R.D.O.’s may at times be better taken at a time other than
every fourth Monday. This may be of benefit to the Company
in times of either high work load or when work is slow. It may
also be of benefit to employees to be able to take R.D.O.’s in
advance or to save R.D.O.’s.

It is therefore agreed that by mutual consent and with rea-
sonable notice being given, always taking into account the best
interests of the business and the need for improved customer
service and the interests of the employees, there will be com-
plete flexibility in the taking of R.D.O.’s.

In the case of an employee taking R.D.O.’s in advance and
leaving the employ of the Company, the wage forwarded will
be deducted from termination payment.

APPENDIX “C”
RELOCATION DURING INCLEMENT WEATHER

Where through inclement weather, either too hot, wet or other
reason employees are unable to carry out allocated duties on
building sites or other locations, they will return to, or report
in to the Pilkington Myaree location for allocation of other
duties, in line with their skills classification.

APPENDIX “D”
FLEXIBILITY OF LABOUR THROUGH RE

DEPLOYMENT
Where the employer requires an employee covered by this

Agreement to undertake duties other than those usually en-
gaged in for the overall good of the business, the employee
will undertake these duties provided they have the skills and
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training to undertake those duties in a safe manner and within
legal and statutory requirements. These duties must be in line
with the employee’s classification and should not be designed
to promote de-skilling.

The above will usually occur during times of slow activity
in the glazing business or when for some reason they cannot
be usefully engaged in that area, and work is available in other
areas of the business. It may otherwise be due to high cus-
tomer demand in one of the other businesses.

APPENDIX “E”
WORLD CLASS PERFORMANCE

The employees will be actively involved in the Company’s
initiatives to improve the business within the World Class con-
cept.

The employees will be involved in setting team targets,
measuring progress and striving to meet the targets in line with
the World Class Glass themes. These themes are:

• Occupational health and safety.
• Superior customer satisfaction.
• Design and quality standards.
• Individual and team based training and development.
• Operating cost and revenue.
• Environmental management that complies with Gov-

ernment legislation and community expectations.

APPENDIX “F”
WEEKLY RATES

CLASSIFICATION STAGE (1) STAGE (2) STAGE (3)
WEEKLY RATE WEEKLY RATE WEEKLY RATE

(6%) (2%) (2%)

B.T.C. (GLAZIER) $504.31 $514.40 $524.69

APPENDIX “G”
SIGNATURES OF THE PARTIES

Signed for and on behalf of Pilkington (Australia)
Operations Ltd (ACN: 006 904 052).
(signed)   John Morgan         15-8-96
Signature State Manager W.A. Date

THE COMMON SEAL of:
Western Australian Builders Labourers Painters And
Plasterers Union Of Workers was hereunto affixed in the
presence of:
(signed)   Kevin Reynolds      6-9-96  
Signature Secretary Date

PIONEER CONCRETE TIP TRUCK DRIVERS
AGREEMENT 1997
No. AG 323 of 1996.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Pioneer Concrete (WA) Pty Ltd

and

Transport Workers’ Union of Australia, Industrial Union of
Workers, Western Australian Branch.

No. AG 323 of 1996.

COMMISSIONER J.F. GREGOR.

21 January 1997.

Order.

REGISTRATION OF AN INDUSTRIAL AGREEMENT
No. AG 323 OF 1996

HAVING heard Ms J. Dowling on behalf of the first named
party and Ms R. McGinty on behalf of the second named party,

and by consent, the Commission, pursuant to the powers con-
ferred on it under the Industrial Relations Act, 1979, hereby
orders:

THAT the document titled the Pioneer Concrete Tip
Truck Drivers Agreement 1997, filed in the Commission
on 26 November 1996, be and is hereby registered as an
Industrial Agreement.

(Sgd.) J.F. GREGOR,
[L.S] Commissioner.

AGREEMENT
This Enterprise Agreement is made on the 22nd day of No-

vember 1996 between:
PIONEER CONCRETE (WA) PTY LTD of 123

Burswood Road, Burswood, WA, (hereinafter referred to
as “the Company”) of the one part; and

THE TRANSPORT WORKERS UNION OF AUS-
TRALIA, WA BRANCH of 82 Beaufort Street, Perth,
WA, (on behalf of the employees of the Company) of the
other part.

THE PARTIES HERETO HEREBY AGREE as follows:

1.—TITLE
This Agreement shall be known as the “Pioneer Concrete

Tip Truck Drivers Agreement 1997”.

2.—SCOPE AND STATUS
2.1 This Agreement applies to all employees of Pioneer Con-

crete (WA) Pty Ltd employed pursuant to the provisions of the
Transport Workers (General) Award.

2.2 Where the provisions of this Agreement and the Award
are inconsistent then the provisions of this Agreement shall
prevail.

2.3 Upon registration this Agreement shall be binding upon
an estimated 22 employees.

3.—EXISTING FLEXIBLE WORK PRACTICES
The parties agree that the existing flexible work practices of

which the Company has the benefit shall continue.
Those practices are:

3.1 The existing short working day of 7.6 hours shall be
continued in full compensation for the alternative
R.D.O. system.

3.2 The existing flexibility in spread of hours be main-
tained having regard for the needs of delivery sched-
ules and the time of the year.

4.—ROUTINE MAINTENANCE
The performance of routine non-expert truck maintenance

which shall include but is not limited to cleaning and greasing
the vehicle and checking the fluids and other matters contained
in the drivers day sheet.

5.—PRODUCTIVITY LEVEL
The employees agree to commit to maintain to the best of

their ability the existing levels of productivity.
These levels are to be continuously monitored and discussed

at each Consultative Committee Meeting.

6.—HEALTH & SAFETY
The parties acknowledge and accept the intention of the

Company to continue to improve its health and safety per-
formance. To assist with this improvement the employees agree
to commit to continuously improve their own health and safety
performance in the workplace and at each Health and Safety
meeting discuss in detail all Lost Time Injuries, Medical
Treated Injuries and Minor Injuries.

All safety equipment is to be supplied by the Company and
worn by employees as necessary.

7.—TRAINING
The Company remains committed to the continual training

of all personnel so that their skills base can be enhanced, and
to provide an environment in which these new skills can be
utilised and recognised to the satisfaction of individual em-
ployees.
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8.—INDUCTION
All new employees to participate in the Company employee

induction process.

9.—CENTRAL DESPATCH
Employees to agree to accept allocation/despatch from staff

members on the Company Central Despatch System.

10.—DISPUTE SETTLEMENT PROCEDURES
A procedure for the avoidance and settlement of industrial

disputes shall apply to all operations covered by this Agree-
ment.

A procedure for the avoidance and settlement of industrial
disputes shall apply to all operations covered by this Agree-
ment.

The objectives of the procedure are to prevent disputes and
to promote the resolution of disputes by measures based on
consultation, co-operation and discussion; to reduce the level
of industrial confrontation; and to avoid interruption to the
performance of work and the consequential loss of production
and wages.

The following principles shall apply:
10.1 A procedure involving the following three sequen-

tial stages of discussion/negotiation shall apply. These
are:

10.1.1 discussions between the employee/s concerned
and at his/her request the union shop steward,
delegates, and the immediate supervisors; and,
in the event of the issue not being resolved

10.1.2 discussions involving the employee/s, the shop
steward/s and more senior management; and,
in the event of the issue not being resolved

10.1.3 involving representatives from the State
Branch of the union/s concerned and the nomi-
nated employer representatives.

There shall be an opportunity for any party to raise the issue
to a higher stage and status quo remains until all avenues are
exhausted.

10.2 There shall be a commitment by the parties to achieve
adherence to this procedure. This should be facilitated by the
earliest possible advice by one party to the other of any issue
or problem which may give rise to a grievance or dispute.

10.3 Throughout all stages of the procedure all relevant facts
shall be clearly identified and recorded.

10.4 Sensible time limits shall be allowed for the comple-
tion of the various stages of the discussions. At least seven
days should be allowed for all stages of the discussions to be
finalised.

10.5 Emphasis shall be placed on a negotiated settlement.
However, if the negotiation process is exhausted without the
dispute being resolved, the parties shall jointly or individually
refer the matter to the West Australian Industrial Relations
Commission for assistance in resolving the dispute.

10.6 In order to allow for the peaceful resolution of griev-
ances the parties shall be committed to avoid stoppages of
work, lock-outs or any other bans or limitations on the per-
formance of work while the procedures of negotiation and
conciliation are being followed and status quo shall apply.

10.7 The Company shall ensure that all practices applied
during the operation of the procedure are in accordance with
safe working practices and consistent with established custom
and practice at the workplace.

11.—LUNCH BREAK
A flexible lunch break arrangement will apply, ie. employ-

ees will take their half hour lunch break when appropriate so
as not to cause interruptions to delivery schedules. Under this
clause employees will go onto overtime rates after they have
completed 7.6 hours.

However if because of the workload a driver is unable to
take a lunch break, then at the end of the 7.6 hour shift a half
hour will be paid at overtime rates if the time card is endorsed
“no lunch”.

12.—FLEXIBLE START
Employees will be required to start work at any time be-

tween the hours of 5.00am and 7.00am. This flexibility in start-

ing time will be implemented by a process of consultation
having regard to the needs of the plant,quarry or sandpit con-
cerned and the time of year.

Starting times earlier than 5.00am will attract normal over-
time payments.

13.—SICK LEAVE BONUS
As an incentive to a reduction in sick leave, all employees

who over the previous 12 months have taken no more than 3
sick days (based on the anniversary date of their commence-
ment of employment with the Company) will be awarded a
bonus 3 days paid leave which will generally be taken over
the Christmas/New Year period. In the event that such leave
cannot be taken over this period then a mutually acceptable
alternative time will be arranged.

14.—ANNUAL LEAVE
The company agrees to increase flexibility in annual leave

requests so that annual leave can be taken in small increments
of one or two days on those occassions that require an em-
ployee to take short periods of time off.

15.—MINIMUM BREAK
When overtime is worked it shall, wherever practical, be

arranged for employees to have at least eight (8) consecutive
hours break between the work of successive days. When this
is not possible then employees will be paid at the rate of dou-
ble time until an eight (8) hour break can be taken.

16.—NO FURTHER CLAIMS
There shall be no further claims during the life of this Agree-

ment except for:
16.1 increases flowing from National Wage Case deci-

sions or other increases awarded by the Western Aus-
tralian Industrial Relations Commission which are
expressed to apply to Enterprise Agreements.

16.2 site allowances, site conditions and productivity in-
creases which are recoverable from the Principal or
Contractor and which are applicable across the trans-
port industry.

17. —WAGE INCREASES
17.1 Wages shall be increased by 6.0% effective from 27th

November 1996 to the following levels —
Driver Grade 6—$508.32 per 38 hours.
Driver Grade 8—$540.88 per 38 hours.
Driver Grade 9—$ 554.89 per 38 hours.

17.2 Wages shall be increased by a further 6.0% effective
from 18th January 1998 to the following levels —

Driver Grade 6—$538.82 per 38 hours.
Driver Grade 8—$573.33 per 38 hours.
Driver Grade 9—$588.18 per 38 hours.

18.—NOT TO BE USED AS PRECEDENT
It is a condition of this agreement that the parties will not

seek to use the terms contained herein as an example or prec-
edent for other Enterprise Agreements whether they involve
Pioneer Concrete (WA) Pty Ltd or not.

19.—TERM
This Agreement has a term of two (2) years.
SIGNED for and on
behalf of PIONEER
CONCRETE (WA)
PTY LTD in the
presence of:
.............................Signed..........................
SIGNED for and on
behalf of THE TRANSPORT)
WORKERS UNION OF
AUSTRALIA, WA
BRANCH in the presence of:
.............................Signed..........................
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PIONEER CONCRETE (WA) PTY LTD HERNE HILL
QUARRY (ENTERPRISE BARGAINING)

AGREEMENT 1996
No. AG 303 of 1996.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Pioneer Concrete (WA) Pty Ltd

and

The Australian Workers’ Union, West Australian Branch,
Industrial Union of Workers and Others.

No. AG 303 of 1996.

Pioneer Concrete (WA) Pty Ltd Herne Hill Quarry
(Enterprise Bargaining) Agreement 1996.

COMMISSIONER P.E. SCOTT.

7 January 1997.

Order.
HAVING heard Ms J L Dowling on behalf of the Applicant
and Mr G C Sturman on behalf of The Automotive, Food,
Metals, Engineering, Printing and Kindred Industries Union
of Workers Western Australian Branch, Ms R McGinty on
behalf of the Transport Workers’ Union of Australia, Indus-
trial Union of Workers, Western Australian Branch and Mr M
Lourey on behalf of The Australian Workers’ Union, West
Australian Branch, Industrial Union of Workers, and by con-
sent, the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act, 1979, hereby orders:

THAT the Pioneer Concrete (WA) Pty Ltd Herne Hill
Quarry (Enterprise Bargaining) Agreement 1996 be reg-
istered and shall have effect on and from the 1st day of
August 1996.

THAT this Agreement replaces the Pioneer Concrete
(WA) Pty Ltd Herne Hill Quarry (Enterprise Bargaining)
Agreement 1993 (No. AG 63 of 1993) and the Pioneer
Concrete (WA) Pty Ltd Herne Hill Quarry (Enterprise
Bargaining) Agreement (No. AG 54 of 1995).

(Sgd.) P.E. SCOTT,
[L.S] Commissioner.

Schedule.

1.—TITLE
This Enterprise Agreement shall be referred to as the Pio-

neer Concrete (WA) Pty Ltd Herne Hill Quarry (Enterprise
Bargaining) Agreement 1996.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Scope and Parties to this Agreement
4. Relationship to Parent Awards
5. Single Bargaining Unit
6. Aims and Objectives of the Agreement
7. Wages
8. Agreed Productivity Improvements
9. Measuring Productivity Improvements

10. Meal allowance
11. Commitments
12. Term of Agreement
13. Dispute Resolution Procedure
14. No Further Claims
15. Not To Be Used As A Precedent
16. Signatories to the Agreement

3.—SCOPE AND PARTIES TO THIS AGREEMENT
This Agreement shall apply to and be binding on Pioneer

Concrete (WA) Pty Ltd (“the Company’) and all the employ-
ees engaged in or in connection with the Company’s Herne
Hill Quarry operations. Upon registration, the terms of the
Agreement shall be binding upon an estimated twenty (20)
employees.

This Agreement shall also be binding upon the following
organisations of employees:

(1) Australian Workers’ Union, West Australian Branch,
Industrial Union of Workers (AWU).

(2) Transport Workers’ Union of Australia, Industrial
Union of Workers, Western Australian Branch
(TWU).

(3) Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers Western Aus-
tralian Branch (AMWU).

4.—RELATIONSHIP TO PARENT AWARDS
This agreement shall be used and interpreted wholly in con-

nection with the following Awards:
(1) Quarry Workers Award No. 1 3 of 1968
(2) Transport Workers (General) Award No. 10 of 1961
(3) Metal Trades (General) Award 1966 No. 13 of 1966

Where there is any inconsistency between this Agreement
and the Awards, this Agreement shall prevail to the extent of
any inconsistency.

5.—SINGLE BARGAINING UNIT
(1) In accordance with the State Wage Decision in January

1992 (72 WAIG 191) the employees and the Company have
formed a Single Bargaining Unit in respect to the Herne Hill
Quarry operations.

(2) The Single Bargaining Unit will ensure that the frame-
work of this Enterprise Agreement is adhered to by regularly
conferring with management through the meeting of the Con-
sultative Committee.

(3) The Single Bargaining Unit will assist in the implemen-
tation of measures that are designed to improve the efficiency
and productivity of the Enterprise that have been agreed to by
the parties.

6.—AIMS AND OBJECTIVES OF THE AGREEMENT
(1) The purpose of entering into an Enterprise Bargaining

Agreement is to increase the productivity, efficiency and flex-
ibility of the Herne Hill Quarry to ensure Pioneer Concrete
remains competitive within the quarrying industry.

(2) Pioneer Concrete remains committed to the continual
training of all quarry personnel so that their skills base can be
enhanced, and to provide an environment in which these new
skills can be utilised and recognised to the satisfaction of indi-
vidual employees.

(3) Furthermore, the Company recognises the need to im-
prove occupational health and safety for all employees and is
therefore committed to the development and implementation
of health and safety initiatives. This Agreement provides for
the participation of all employees in these initiatives in order
that the quarry will become a safer working environment.

7.—WAGES
The wage rates to apply pursuant to this Agreement are as

follows:
Award Level Current Rate 7% of the 5% of the

current rate current rate
on and form on and from

1.08.96 1.08.97

Quarry Workers 3 471.01 503.98 527.53
1 487.41 521.53 545.90

Transport Workers Over 35 476.67 510.04 533.87
(General) Tonnes

Metal Trades Mechanic 595.28 636.95 666.72
Fitter/Turner 595.28 636.95 666.72

N. B. AMWU—inclusive of all industry and leading hand
allowances

AWU & TWU—inclusive of industry allowances

8.—AGREED PRODUCTIVITY IMPROVEMENTS
(1) Electronic Funds Transfer
It is agreed that all wages for all employees will be paid by

the electronic funds transfer into the employee’s nominated
financial institution account.

(2) Use of Staff Personnel
(a) Staff personnel will be allowed to operate any plant

or machinery for the purpose of optimising produc-
tivity and efficiency. This would only apply in situa-
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tions of employee absenteeism or to relieve employ-
ees during rest periods and meal breaks.

(b) It is not the intention of the Company to reduce ordi-
nary or overtime earnings for employees, however
the parties acknowledge the importance of keeping
plant and machinery working within the scope of
operating hours.

(3) Contractor Clause
It is not the intention of the Company to use contractors to

reduce ordinary or overtime earnings for employees. The Com-
pany will consult direct with the delegates on site prior to the
use of any contractor so that employees are aware of what the
sub-contractor is doing and what the duration is.

(4) Immediate Starts
(a) The employees will ensure that they are on their ma-

chines or at their place of work by their designated
start times.

(b) The Company may require two employees to start
work half an hour earlier to ensure the preparations
of machines and plant for a prompt start.

(5) Staggered Rest Periods
Meal breaks may be staggered to ensure the continued use

of plant and machinery. No employee will be required to com-
mence a meal break before 12.00pm or after 1.30pm.

(6) Rostered Days Off
(a) Two working days notice will be given prior to the

taking of a rostered day off.
(b) All employees will only be allowed to accrue a maxi-

mum of five (5) rostered days off. Once this limit
has been exceeded the employer may direct the em-
ployee to take any excess accrued in accordance with
subparagraph (a).

(7) Annual Leave
All employees will reduce total accrued annual leave enti-

tlements to ten days or less by each anniversary date of this
Agreement (lst November).

Notwithstanding this, on the occasion of a written leave ap-
plication submitted prior to lst November in any year the total
accrual of ten days may be extended.

(8) Absence Through Sickness
(a) The Consultative Committee has agreed that Man-

agement/Employees work together to achieve a sig-
nificant reduction in absenteeism through sickness.

(b) A target of 8 days (per single/double sickness days)
has been agreed by the committee, whereby employ-
ees commit to achieving this target.

(c) Normal award provisions will apply in that any em-
ployee will be required to produce a doctors certifi-
cate after having had 2 days off in the 12 months
period with no certificate. Genuine sickness (e.g.
broken arm) would not be included in this annual
target of 8 days.

(9) Occupational Health and Safety
The parties to this Agreement recognise the need to improve

the occupational health and safety of the workplace, by reduc-
ing lost time injuries to 1 per year or less through the imple-
mentation of health and safety improvement programs.

(10) Flexible Starts
(a) Parties to this Agreement recognise that starting times

need to be arranged on a flexible basis to gain opti-
mum productivity.

(b) It is not the intent of this clause to reduce ordinary or
overtime earnings for employees. Flexible starts will
only be used in three circumstances—during winter
(June, July, August) and for specific instances of
equipment breakdown or planned maintenance.

(c) Employees shall be notified before finishing a shift
on the previous day if their start time for the follow-
ing day is to alter within the agreed 6.00am to 7.00am
span.

(d) The spread of hours shall be 6.00am to 6.00pm and
outside these hours incurs normal overtime penal-
ties.

(e) If an employee is asked to start a shift before 6.00am
then normal overtime penalties apply up until 6.00am
and the work day shall not be completed prior to the
normal knock off time as a result of this earlier start.

(f) If an employee is not notified prior to conclusion of
a shift then 6.00am shall be deemed to be normal
start time for the following day.

(g) Flexible starts will not be used other than in the cir-
cumstances referred to in sub-clause (b) above.

9.—MEASURING PRODUCTIVITY IMPROVEMENTS
The parties to this Agreement are committed to improving

productivity over the life of this Agreement to aim to achieve
a minimum of 13.2 tonne per man hour.

This will be achieved through the successful implementa-
tion of Clause 8.—Agreed Productivity Improvements, of this
Agreement.

10.—MEAL ALLOWANCE
(1) All full time employees will receive a weekly meal al-

lowance of $40.00 in lieu of all other meal allowances, pro-
viding a full week has been worked. This would include
Rostered Days Off and Public Holidays and certified sick leave.

(2) This would not be paid during periods of annual leave or
workers compensation.

(3) Clause 10 (1) to be reviewed after twelve months.

11.—COMMITMENTS
The Company recognises that employee contribution is es-

sential to improve performance and therefore accepts those
commitments by employees to work towards agreed targets as
sincere and in the overall interest of increasing productivity
and efficiency for the collective benefit of the Company and
its workforce.

Furthermore, the Company maintains a commitment to multi-
skilling and training so that employees can improve their skills
base, develop a career within the mining industry and have
greater job satisfaction.

All employees agree to carry out any tasks which may or
may not involve use of tools, plant and equipment, within their
skills, competency or training as directed by the Company.

12.—TERMS OF AGREEMENT
This Agreement shall remain in force for two (2) years from

1 August 1996. However, with the new quarry forecast to come
on stream mid-term of this Agreement the parties reserve the
right to renegotiate the terms and conditions either partly or in
total.

13.—DISPUTE RESOLUTION PROCEDURE
The following procedure is to be followed by the parties at

Herne Hill Quarry in connection with questions, disputes or
diff difficulties arising under this Agreement:

(a) The matter shall first be discussed by the employee
or shop steward with his foreman or supervisor.

(b) If not settled, the matter shall be discussed between
the accredited union representative and the other ap-
propriate officer of the employer.

(c) If not settled, the entire dispute shall be documented,
and then further discussions between the Union Sec-
retary or other appropriate official of the Union, and
the appropriate representative of the employer.

(d) If the matter is still not settled it shall be submitted
to the Western Australian Industrial Relations Com-
mission.

(e) Throughout the above procedures, work shall con-
tinue normally, on the understanding that there is to
be no other action, including strikes, work bans, nor
variations to work practices.

(f) It is understood that reasonable time be given for
each of stages (a) to (d) to be finalised.

14.—NO FURTHER CLAIMS
It is a condition of this Agreement that the parties will not

seek any further claims, with respect to wages and working
conditions, unless they are consistent with the State Wage Case
Principles and Clause 12 of this Agreement.
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15.—NOT TO BE USED AS A PRECEDENT
It is a condition of this Agreement that the parties will not

seek to use the terms contained herein as an example or prec-
edent for other Enterprise Agreements whether they involve
Pioneer Concrete (WA) Pty Ltd or not.

16.—SIGNATORIES TO THE AGREEMENT
THE COMMON SEAL of PIONEER CONCRETE
(WA) PTY LTD
A.C.N. 008 689 781
hereto affixed by authority of the Directors
in the presence of:

(signed)
Common Seal

(signed)
(signed)        29/10/96 Common Seal
On behalf of the Australian Workers Union, West Australian

Branch, Industrial Union of Workers
 (signed) Common Seal
On behalf of The Transport Workers Union, Industrial Un-

ion of Workers, Western Australian Branch
(signed) Common Seal
On behalf of The Automotive, Food, Metals, Engineering,

Printing and Kindred Industries Union of Workers Western
Australian Branch.

RIVER ROOSTER AUSTRALIA AGREEMENT
No. AG 266 of 1996

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Shop, Distributive and Allied Employees’ Association
of Western Australia

and

River Rooster (Australia) Pty Ltd trading as River Rooster

No. AG 266 of 1996.

River Rooster Australia Agreement
No. AG 266 of 1996.

COMMISSIONER S A CAWLEY.

30 January 1997.

Order.
HAVING heard Mr M Pritchard on behalf of the applicant and
from Mr S Hansen in writing on behalf of the respondent, now
therefore I the undersigned, pursuant to the powers conferred
under the Industrial Relations Act, 1979 and by consent, do
hereby order —

THAT the agreement, to be known as the “River Rooster
Australia Agreement No. AG 266 of 1996”, reflected in
the following Schedule shall be and is registered with
effect on and from the 13th day of January 1997.

(Sgd.) S.A. CAWLEY,
[L.S] Commissioner.

Schedule.

1.—TITLE
This Agreement shall be known as the River Rooster Aus-

tralia Agreement No. AG 266 of 1996.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Parties Bound
4. Area & Scope
5. Term
6. Definitions

7. Contract of Service
8. Hours
9. Overtime

10. Casual Employees
11. Part Time Employees
12. Meal Breaks
13. Meal Money
14. Sick Leave
15. Bereavement Leave
16. Holidays
17. Annual Leave
18. Long Service Leave
19. Payment of Wages
20. Wages
21. Junior Employees
22. Higher or Lower Duties
23. Uniforms and Laundering
24. Protective Clothing
25. Employees’ Equipment
26. Limitation of Work
27. Travelling Facilities
28. Record
29. Roster
30. Change and Rest Rooms
31. First Aid Kit
32. Posting of Agreement and Union Notices
33. Under Rate Employees
34. Location Allowances
35. Maternity Leave
36. Future Arrangements For Enterprise Agreements
37. Traineeship
38. Grievance Procedure
39. Signatories

3.—PARTIES BOUND
This Agreement shall apply to and be binding on River

Rooster (Australia) Pty Ltd trading as River Rooster (“The
Company”) and The Shop, Distributive and Allied Employ-
ees’ Association of Western Australia (“The Union”) and all
persons employed by the company to perform the duties of a
Retail Food Employee Grade I to IV as defined in Clause 6.—
Definitions.

It is estimated that 80 employees will be bound by this Agree-
ment upon registration.

4.—AREA & SCOPE
This Agreement shall apply to the Company with respect to

its operations within the State of Western Australia and em-
ployees in the callings listed herein.

This Agreement shall apply to the exclusion of all other
awards and registered agreements.

5.—TERM
This Agreement shall operate for a period of three months

from the date of registration.

6.—DEFINITIONS
(1) “Retail Food Establishment” shall mean an establish-

ment or part thereof which is operated by the parties to this
Agreement and which is wholly or predominantly engaged in
the receipt of orders for or the preparation, sale, serving or
delivery of mass marketed food from a standardised menu and
shall include any commissary, whether within such establish-
ment or elsewhere, where such food is prepared or partially
prepared.

(2) “Retail Food Employee Grade I” shall mean an employee
engaged in a retail food shop who is in the first six months of
employment and who is gaining the skills required of a Retail
Food Employee Grade II or Grade III.

(3) “Retail Food Employee Grade II” shall mean an em-
ployee with not less than six months service with the employer
who is engaged to assist with the preparation, assembly, cook-
ing or packing of product for sale; the maintenance of the work
area at a standard of cleanliness as determined by the employer;
the cleaning of cooking utensils, cutlery and glassware; and/
or in the delivery of product to the customer outside the estab-
lishment.

(4) “Retail Food Employee Grade III” shall mean an em-
ployee with not less than six months service with the employer
who performs customer service functions including the taking
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of orders by any means, the entering of information onto a
computer, the receipt of monies or other duties involving cus-
tomer contact except the delivery of product to the customer
outside the establishment.

(5) “Retail Food Employee Grade IV” shall mean an em-
ployee involved in the preparation of food using trades equiva-
lent skills and/or required to give direction to or be in charge
of Retail Food Employees Grades I—III.

(6) “Daily Spread of Shift” shall mean the time which elapses
from the employee’s actual starting time to the employee’s
actual finishing time for the day or shift.

7.—CONTRACT OF SERVICE
(1) Except for casual employees, the contract of service shall

be on a weekly basis, provided that one day’s notice of termi-
nation may be given on either side on any working day, or in
the event of such notice not being given by the payment by the
employer or the forfeiture by the employee, as the case may
be, of one day’s pay. Provided that any employee who is dis-
missed for misconduct, shall be entitled to be paid all wages
due up to the time of dismissal only.

(2) For the purposes of this clause the term “one day’s no-
tice “shall mean notice to terminate employment from the end
of the employee’s shift on the following working day, and the
term “one day’s pay” shall mean eight hours’ wages paid at
the ordinary hourly rate, provided that in the case of a part
time employee, at the ordinary hourly rate calculated on the
number of hours that the employee would have normally
worked.

8.—HOURS
(1) The ordinary hours of work shall be thirty eight per week,

not exceeding ten per day, to be worked over not more than
five days of the week, within a daily spread of eleven hours.
Each employee shall be entitled to two clear days off duty per
week.

(2) Notwithstanding the provisions of subclause (1) of this
clause, in cases where employees are rostered over a 19 day,
four week cycle, up to forty ordinary hours may be worked in
a week provided that the total number of ordinary hours in any
four week cycle shall not exceed 152.

9.—OVERTIME
(1) All work done at times other than those which the em-

ployee is rostered to work, or outside the daily spread of eleven
hours, or beyond ten hours in any one day or beyond five days
in any one week or beyond thirty eight hours in any one week—
except in the case of an employee rostered over a 19 day, four
week cycle as provided by subclause (2) of Clause 8.—Hours
of this Agreement in which case the limit to weekly ordinary
hours shall be forty—shall be overtime.

(2) Subject to the provisions of subclause (3) hereof, all over-
time worked between Monday to Friday, both inclusive, and
prior to twelve noon on Saturday shall be paid for at the rate of
time and a half for the first two hours and double time thereafter.
All overtime worked after twelve noon on a Saturday and all
day on a Sunday, shall be paid for at the rate of double time.

(3) All work done on an employee’s rostered day off shall be
paid for at the rate of double time with a minimum payment as
for three hours’ work.

(4) Notwithstanding anything contained in this clause to the
contrary, where a part time employee is requested to work
overtime beyond his or her regular finishing time in order to
meet unforeseen operational and/or staffing requirements, the
first hour of such overtime shall be paid for at the ordinary
time rate of pay, the second hour of such overtime shall be
paid for at the rate of time and a half with double time for any
hours worked thereafter. The provisions of this subclause shall
only apply to Part Time employees rostered to work nine ordi-
nary hours or less on the day upon which the overtime is
worked.

(5) Notwithstanding anything contained in this clause, an
employer and an employee may agree that time off with pay
may be allowed in lieu of payment for overtime. Such time off
shall be allowed subject to—

(a) time off for each hour or part thereof shall be equiva-
lent to the overtime rate that otherwise would have
been paid.

(b) the time of taking time off being agreed at the time
of  arranging the overtime and shall be no later than
four weeks after the overtime is worked.

10.—CASUAL EMPLOYEES
(1) Casual employees shall mean employees engaged on an

hourly contract of service.
(2) Casual employees shall not be engaged for less than two

consecutive hours per time.
(3) Casual employees shall be paid at the ordinary rate of

pay of one thirty-eighth of the full time weekly rate of pay for
the appropriate classification as set out in subclause (1) of
Clause 20.—Wages of this Agreement plus twenty one and
one half per cent, provided that this rate shall be increased to
double time for all work performed on the holidays referred to
in subclause (1) of Clause 16 .—Holidays of this Agreement.

(4) The working time for a casual employee on an outside
job, shall count from the time appointed for their attendance at
the job until they are discharged. Fares to and from the place
of engagement and the job shall be paid by the employer.

(5) The wages payable to a casual employee on an outside
job shall be forwarded to the employee within seventy two
hours of completion of the pay week in which such employee
was employed.

(6) The provisions of Clauses 14.—Sick Leave, 15.—Be-
reavement Leave, 16.—Holiday, 17.—Annual Leave and 35.—
Maternity Leave shall not apply to a casual employee.

11.—PART TIME EMPLOYEES
(1) A part time employee shall mean an employee engaged

on a weekly contract of service, who works regularly from
week to week for not less than three consecutive ordinary hours
per time, or more than ten ordinary hours per day, and not less
than nine or more than thirty ordinary hours each week over
not more than five days of the week.

(2) Subject to the limitations on daily and weekly hours for
part time employees as prescribed by subclause (1) of this
Clause, the number of ordinary hours to be worked on any one
day by a part time employee may be increased but not de-
creased by agreement between the employer and the employee.

(3) Part time employees shall be paid at the ordinary time
rate of pay of one thirty-eighth of the full time weekly rate of
pay for the appropriate classification as set out in subclause
(1) of Clause 20.—Wages, provided that this rate shall be in-
creased to double time for all work performed on the holidays
referred to in subclause (1) of Clause 16.-Holidays of this
Agreement.

(4) All time worked by a part time employee beyond ten
ordinary hours per day, thirty ordinary hours per week or five
days per week or at times other than those which the employee
is rostered to work shall be overtime and paid for at the appro-
priate overtime rate prescribed in Clause 9.-Overtime of this
Agreement.

(5) A part time employee shall be eligible for pro rata annual
leave and sick leave in accordance with Clauses 14.—Sick
Leave and 17.—Annual Leave in addition to being eligible
for bereavement leave and payment in lieu of public holidays.
In calculating the pro-rata entitlements of a part time employee
pursuant to this subclause, all ordinary hours worked by the
employee, including any additional ordinary hours agreed pur-
suant to subclause (2) of this Clause, shall be included in the
calculation.

12.—MEAL BREAKS
(1) Every employee shall be entitled to a meal break of not

less than one half hour nor more than one hour after not more
than five hours work, provided that where an employee works
in excess of eight ordinary hours in any one day, the meal
break on that day may be taken after not more than six hours
work. Where it is not possible for the employer to grant a meal
break on any day, the said meal break shall be treated as time
worked and the employee shall be paid at the rate applicable
to the employee at the time such meal break is due, plus fifty
per cent of the ordinary hourly rate applying to such employee,
until such time as the employee is released for a meal.

(2) In addition to breaks for a meal, there may be one other
break of at least two hours during each shift. Such break of
two hours may include a meal break.
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(3) In addition to breaks for a meal as provided in this Clause,
any employee who is required to work in excess of eight ordi-
nary hours in any one day shall receive a paid tea break of ten
minutes. Such tea break shall be taken to suit the employer’s
business, but shall not be taken within one hour of the em-
ployee’s commencement or finishing time or within one hour
of the employee’s meal break.

13.—MEAL MONEY
(1) Any employee who is required to work overtime for more

than two hours on any day, without being notified on the pre-
vious day or earlier that he or she will be required to work
such overtime, will either be supplied with a meal by the em-
ployer or be paid $5.60 meal money.

14.—SICK LEAVE
(1) (a) An employee, including a part time employee, who is

unable to attend or remain at his or her place of employment
during ordinary hours of work by reason of personal ill health
or injury shall be entitled to payment during such absence in
accordance with the following provisions.

(b) Entitlement to payment shall accrue at the rate of one
sixth of a week for each completed month of service with the
employer.

(c) If in the first or successive years of service with the em-
ployer the employee is absent on the grounds of personal ill
health or injury for a period longer than his or her entitlement
to paid sick leave, payment may be adjusted at the end of that
year of service, or at the time the employee’s services termi-
nate, if before the end of that year of service, to the extent that
the employee has become entitled to further paid sick leave
during that year of service.

(2) The unused portions of the entitlement to paid sick leave
in any one year shall accumulate from year to year and subject
to this clause may be claimed by the employee if the absence
by reason of personal ill health or injury exceeds the period
for which entitlement has accrued during the year at the time
of the absence. Provided that an employee shall not be entitled
to claim payment for any period exceeding ten weeks in any
one year of service.

(3) To be entitled to payment in accordance with this Clause
the employee shall as soon as reasonably practicable advise
the employer of his or her inability to attend for work, the
nature of the illness or injury and the estimated duration of the
absence. Provided that such advice, other than in extraordi-
nary circumstances shall be given to the employer within 24
hours of the commencement of the absence.

(4) The provisions of this Clause do not apply to an em-
ployee who fails to produce a certificate from a medical prac-
titioner dated at the time of the absence or who fails to supply
such other proof of the illness or injury as the employer may
reasonably require provided that the employee shall not be
required to produce a certificate from a medical practitioner
with respect to absences of two days or less unless after two
such absences in any year of service the employer requests in
writing that the next and subsequent absences in that year, if
any, shall be accompanied by such certificate.

(5) (a) Subject to the provisions of this subclause, the provi-
sions of this Clause apply to an employee who suffers per-
sonal ill health or injury during the time when he or she is
absent on annual leave and an employee may apply for and the
employer shall grant paid sick leave in place of paid annual
leave.

(b) Application for replacement shall be made within seven
days of resuming work and then only if the employee was
confined to his or her place of residence or a hospital as a
result of his or her personal ill health or injury for a period of
seven consecutive days or more and he or she produces a cer-
tificate from a registered medical practitioner that he or she
was so confined. Provided that the provisions of this para-
graph do not relieve the employee of the obligation to advise
the employer in accordance with subclause (3) of this Clause
if he or she is unable to attend for work on the working day
next following the annual leave.

(c) Replacement of paid annual leave by paid sick leave shall
not exceed the period of paid sick leave to which the employee
was entitled at the time he or she proceeded on annual leave
and shall not be made with respect to fractions of a day.

(d) Where paid sick leave has been granted by the employer
in accordance with paragraphs (a), (b) and (c) of this subclause,
that portion of the annual leave equivalent to the paid sick
leave is hereby replaced by the paid sick leave and the re-
placed annual leave may be taken at another time mutually
agreed to by the employer and the employee or, failing agree-
ment, shall be added to the employee’s next period of annual
leave or, if termination occurs before then, be paid for in ac-
cordance with the provisions of Clause 17.-Annual Leave.

(e) Payment for replaced annual leave shall be at the rate of
wage applicable at the time the leave is subsequently taken
provided that the annual leave loading prescribed in Clause
17.- Annual Leave of this Agreement, shall be deemed to have
been paid with respect to the replaced annual leave.

(6) The provisions of this Clause with respect to payment do
not apply to employees who are entitled to payment under the
Workers’ Compensation and Rehabilitation Act 1981 nor to
employees whose injury or illness is the result of the employ-
ee’s own misconduct.

15.—BEREAVEMENT LEAVE
An employee, including a part time employee, shall, on the

death within Australia of a wife, husband, de-facto wife or
de-facto husband, father, father-in-law, mother, mother-in-law,
grandparent, brother, sister, child or stepchild be entitled on
notice to bereavement leave up to and including the day of the
funeral of such relation, and such leave shall be without de-
duction of pay for a period not exceeding the number of hours
worked by the employee in two ordinary working days. Proof
of such death shall be furnished by the employee to the satis-
faction of the employer if so requested. Provided that this
Clause shall have no effect while the period of entitlement to
leave coincides with any other period of leave that may be due
to the employee concerned.

16.—HOLIDAYS
(1) The following days shall be allowed as paid holidays for

full time and part time employees: New Year’s Day, Australia
Day, Labour Day, Good Friday, Easter Monday, Anzac Day,
State Foundation Day, Sovereign’s Birthday, Christmas Day
and Boxing Day.

(2) The paid holidays set out in subclause (1) hereof shall be
regarded as falling on the days upon which they are most com-
monly observed in the State of Western Australia.

(3) In addition to the paid holidays set out in subclause (1)
of this clause, any day proclaimed as a public holiday or half
holiday under the Public and Bank Holidays Act 1972, not
being a day set out in subclause (1) of this clause or a day
observed in lieu thereof, shall be allowed as a paid holiday for
full and part time employees.

(4) All work done on any of the holidays prescribed in this
Clause shall be paid at the rate of double time, with a mini-
mum payment as for three hours.

(5) Where a full time employee’s rostered day off coincides
with any of the holidays prescribed in this clause, such em-
ployee shall receive one day’s additional pay at ordinary rates
from the employer on the next succeeding pay day.

(6) Where a part time employee is rostered such that the day
of the week on which a holiday as prescribed by this clause
falls forms part of the roster but the employee is not rostered
to work on the holiday then such employee shall receive addi-
tional payment for the number of hours regularly worked on
that day of the week from the employer on the next succeed-
ing pay day.

17.—ANNUAL LEAVE
(1) Except as hereinafter provided, a period of four con-

secutive weeks’ leave with payment as prescribed in this
Clause, shall be allowed annually to a full time or part time
employee by his/her employer after a period of twelve months’
continuous service.

(2) An employee before going on leave shall be paid the
wages the employee would have received in respect of the
ordinary time the employee would have worked had the em-
ployee not been on leave during the relevant period.

(3) During a period of annual leave an employee shall re-
ceive a loading of 17.5 per cent calculated on the employee’s
ordinary rate of wage.
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(4) If any holiday proclaimed as per Clause 16.-Holidays of
this Agreement falls within an employee’s period of annual
leave, there shall be added to that period one day being an
ordinary working day for each holiday observed as aforesaid.

(5) (a) After one month’s continuous service in any qualify-
ing twelve monthly period an employee whose employment is
terminated shall, subject to the provisions of paragraph (b) of
this subclause, be paid one third of a week’s pay at his or her
ordinary rate of wage in respect of each completed month of
service in the qualifying period. The loading prescribed in
subclause (3) of this Clause shall not apply to this pro rata
payment.

(b) Where an employee is justifiably dismissed for miscon-
duct during any twelve monthly qualifying period, the provi-
sions of paragraph (a) of this subclause do not apply in respect
of any completed month of service in that qualifying period.

(6) An employee whose employment terminates after the
employee has completed a twelve monthly qualifying period
and who has not been allowed the leave prescribed in this
Clause in respect of that qualifying period, shall be given pay-
ment in lieu of that leave in accordance with the provisions of
this Clause.

(7) Any time in respect of which an employee is absent from
work, except time for which the employee is entitled to claim
sick pay, or time spent on holidays, annual leave or bereave-
ment leave as prescribed by this Agreement shall not count for
the purpose of determining his or her right to annual leave.

(8) In special circumstances and by mutual consent of the
employee, the employer and the union, annual leave may be
taken in not more than two periods, provided that neither of
such periods shall be of less than one week.

(9) Annual leave shall be granted to and taken by the em-
ployee within a period three months from the day on which it
became due, and the employee shall be given at least two
weeks’ notice by the employer of the date that such leave will
commence.

18.—LONG SERVICE LEAVE
The long service leave provisions published in Volume 59

of the Western Australian Industrial Gazette at Pages 1-6, both
inclusive, are hereby incorporated and shall be deemed to be
part of this Agreement.

19.—PAYMENT OF WAGES
(1) The employer may elect to pay employees in cash, by

cheque or by means of credit transfer to a bank, building soci-
ety or credit union account in the name of the employee. The
day that the credit transfer is credited to the employee’s ac-
count shall be deemed to be the date of payment.

(2) Payment shall be made within three days of the last day
of the pay period. Payment by cash or cheque shall be made
during the employee’s ordinary working hours.

(3) No employer shall change its method of payment to em-
ployees without first giving them at least four week’s notice
of such change.

(4) Employees whose day off falls on pay day and who are
paid by cash or cheque, shall be paid their wages upon request
from the employee to the employer, prior to the employee tak-
ing the day off.

(5) An employee who lawfully terminates employment or is
dismissed for reasons other than misconduct, shall be paid all
wages due to the employee by the employer on the day of
termination of employment, or within twenty four hours fol-
lowing such termination.

(6) At the time of being paid each employee shall be issued
with a statement by the employer showing the gross wages
and allowances and all deductions made therefrom.

(7) (a) The employer may elect to pay employees weekly or
fortnightly in accordance with subclauses (1) to (6) inclusive
of this Clause.

(b) No employer shall change the frequency of payment to
employees without first giving them and the union at least
four weeks notice of such change.

(c) The method of introducing a fortnightly pay system shall
be by the payment of an additional week’s wages in the last
weekly pay before the change to fortnightly pays to be repaid
by equal fortnightly deductions made from the next and sub-

sequent pays, provided that the period of repayment shall not
be less than 10 weeks or by some other method agreed upon
by the union and the employer.

20.—WAGES
(1)The following shall be the minimum rates of weekly wage

payable to employees covered by this Agreement.
Classification (total wage per week) $
Retail Food Employee Grade I 387.20
Retail Food Employee Grade II 387.20
Retail Food Employee Grade III 399.50
Retail Food Employee Grade IV 424.40

(2) A Retail Food Shop Employee Grade I or II who delivers
orders to customers in his or her own vehicle shall receive a
payment, in addition to all other amounts provided in this
Agreement, equal to $1.50 for every delivery in excess of 3.4
deliveries per hour.

21.—JUNIOR EMPLOYEES
(1) Junior employees, other than those engaged in the prepa-

ration and/or serving of alcoholic beverages shall be paid the
percentage of the adult rate, as set out in subclause (2) hereof,
appropriate to their classification as determined by subclause
(1) of Clause 20.—Wages of this Agreement.

(2) The minimum weekly rates of wages for work in ordi-
nary time to be paid to junior employees shall be as follows:

Under 16 years of age 50%
Between 16 and 17 years 50%
Between 17 and 18 years 60%
Between 18 and 19 years 70%
Between 19 and 20 years 80%
At 20 years and over 100%

(3) Any junior employee who is primarily engaged in the prepa-
ration and/or serving of alcoholic beverages shall be paid the
adult rate applicable to a Retail Food Employee Grade III. Any
junior employee whose duties include the preparation and/or
serving of alcoholic beverages shall be at least 18 years of age.

(4) No junior female employee under the age of 18 shall be
employed after 8.00 p.m. on any day without permission in
writing from one of the parents or guardian of such junior
employee.

22.—HIGHER OR LOWER DUTIES
(1) Any employee performing work for two hours or more

in any day on duties carrying a higher prescribed rate of wage
than that in which the employee is engaged, shall be paid the
higher wage for the time so employed, provided that where an
employee is engaged for more than half of one day or shift on
duties carrying a higher rate, the employee shall be paid the
higher rate for such day or shift.

(2) Any employee who is temporarily required to perform
duties carrying a lower prescribed rate of wage, shall do so
without any loss of pay.

(3) The employer may direct any employee to carry out such
duties as are within the limits of an employee’s skill, compe-
tence and training.

23.—UNIFORMS AND LAUNDERING
(1) Where uniforms are required by the employer to be worn

they shall be supplied, laundered and/or dry cleaned by the
employer and remain the property of the employer, provided
that in lieu of the employer laundering and/or dry cleaning
same, the employee shall be paid the following laundry allow-
ance per week:

$
Employees employed on a casual basis 1.50
Employees employed on a part time basis 1.75
Employees employed on a full time basis 2.00

Provided that the provisions of this Clause may be altered
by written agreement between the union and the employer.

(2) Where uniforms are supplied to an employee and where
the value of such uniforms exceeds $30.00, a once only de-
posit of $30.00 shall be paid by the employee by means of six
$5.00 instalments withheld by the employer from the employ-
ee’s wages during the first six pay periods. This deposit shall
be repaid to the employee on termination provided the uni-
forms issued to them are returned to the employer in good
condition, fair wear excepted.
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In lieu of such $30.00 deposit, employers may withhold
$30.00 from the termination payment to any employee until
such time as the employee returns any uniform in his or her
possession in good condition, fair wear excepted.

24.—PROTECTIVE CLOTHING
(1) Employees who are required to wash dishes, clean toi-

lets or otherwise handle detergents, acids, soaps or any injuri-
ous substances shall be supplied, free of charge by the
employer, with rubber gloves or be paid an allowance of $1.00
per week in lieu.

(2) Where the conditions of work are such that employees
are unable to avoid their clothing becoming wet or dirty, they
shall be supplied with suitable protective clothing free of charge
by their employer.

(3) Where conditions of work are such that employees are
unable to avoid their feet becoming wet, they shall be sup-
plied by their employer free of charge with suitable protective
footwear.

(4) All articles supplied shall remain the property of the em-
ployer and shall be returned when required, in good order and
condition, fair wear and tear excepted.

(5) Any dispute in respect to the application of this Clause
may be referred to a Board of Reference.

25.—EMPLOYEES’ EQUIPMENT
(1) All knives, choppers, tools, brushes, towels, and other

utensils, implements and material which may be required to
be used by the employee for the purpose of carrying out his or
her duties, shall be supplied by the employer free of charge.

26.—LIMITATION OF WORK
(1) No female employee may be required to climb ladders

or any substitute therefore unless appropriately attired.
(2) No female employee shall be required to clean out male

public toilets, or male toilets within the employer’s establish-
ment unless it has been determined by a male employee that
the toilets are vacant and arrangements are made to ensure
that the toilets are not in use during the cleaning period.

(3) Employees called upon to carry or lift shall do so in
accordance with the Manual Handling Code of Practise issued
by the Occupational Health, Safety and Welfare Commission
of W.A.

27.—TRAVELLING FACILITIES
(1) Where an employee is detained at work until it is too late

to travel by the last ordinary bus, train or other regular public
conveyance to the employee’s usual place of residence, the
employer shall provide proper conveyance free of charge.

(2) If an employee is required to start work before the first
means of public conveyance (as described in subclause (1) of
this clause) is available to convey the employee from his or
her usual place of residence to the place of employment, the
employer shall provide a conveyance free of charge.

(3) The provisions of this clause do not apply to an em-
ployee who usually has his or her own means of conveyance.

28.—RECORD
(1) The employer shall keep, or cause to be kept, on his or

her business premises, or at each of them if more than one, a
Time and Wages Record, wherein shall be entered the follow-
ing information:

(a) the full name, postal address and occupation of each
employee employed and whether the employee is be-
ing employed on a full time, part time or casual con-
tract of service;

(b) the time each employee commences and finishes
work each day, including any breaks in shift;

(c) the number of hours worked each day by each em-
ployee and the total hours worked each pay period;

(d) the wages and (if any) overtime and allowances paid
to each employee each pay period;

(e) the age of any employee employed on junior rates of pay.
(2) The Record shall be entered up by the employer from

day to day and shall be signed, if correct, by the employee at
the time of being paid. The employer and the employee shall
be severally responsible for the correctness of the Record.

(3) (a) Subject to the provisions of paragraph (b) of this
subclause, the Record shall be open for inspection to a
duly accredited representative of the union on the employ-
er’s premises from Monday to Friday, both inclusive, be-
tween the hours of 9.00 a.m. to 5.00 p.m., (excepting from
12.00 noon to 2.00 p.m.). In the case of any establishment
which is only open for business after 5.00 p.m., or on a
Saturday or Sunday, then the Record shall be open for in-
spection during all working hours. Such representative
shall be permitted time to inspect the Record and, if he or
she requires, shall be allowed to take an extract or copy of
any of the information contained in the Record, which shall
be maintained by the employer on the business premises
for a period of not less than twelve months.

(b) In respect of any establishment, situated outside a radius
of forty kilometres from the General Post Office, Perth, where
the Record for any reason is not available for inspection, an
extract or copy from such Record of Information required by
the Representative shall be forwarded by the employer to the
Registered Office of the union within fourteen days of the date
of the request made to inspect the Record.

(4) For the purposes of this clause the term “Record” shall
mean a book or single document wherein shall be entered all
the information required to be kept in accordance with the
provisions of subclause (1) of this clause.

29.—ROSTER
(1) A roster of the working hours of each full time and part

time employee employed shall be exhibited in the office of
each establishment and in such other place by the employer,
so as  it may be conveniently and readily seen by the em-
ployee employed.

(2) Such roster shall show—
(a) the name, occupation and type of employment of each

employee;
(b) the hours to be worked by each employee each day

and the breaks in shift to be taken.
(3) The roster in the office shall be open for inspection to a

duly accredited representative of the union at such time as the
“Record” is so open for inspection.

(4) Such rosters shall be drawn up in such a manner as to
show the working hours of each employee for at least one
week in advance of the date of the roster, and may only be
altered on account of the sickness of an employee, or by mu-
tual consent between the employee and the employer con-
cerned.

30.—CHANGE AND REST ROOMS
Adequate change and rest rooms shall be provided by the

employer where such are reasonably practicable.

31.—FIRST AID KIT
In each establishment the employer shall provide and con-

tinuously maintain at a place easily accessible to all employ-
ees an adequate First Aid Kit.

32.—POSTING OF AGREEMENT AND UNION
NOTICES

(1) In each establishment, a copy of this Agreement, if sup-
plied by the Union, shall be exhibited by the employer on the
business premises in such a place where it may be conven-
iently and readily seen by each employee employed.

(2) The Secretary of the union, or any other duly accredited
representative of the union, shall be permitted to post notices
relating to union business in a place where it may be conven-
iently and readily seen by each employee employed.

33.—UNDER RATE EMPLOYEES
(1) Any employee who, by reason of old age or infirmity, is

unable to earn the minimum wage, may be paid such lesser
wage as may from time to time be agreed upon in writing
between the union and the employer.

(2) In the event of no agreement being arrived at, the matter
may be referred to a Board of Reference for determination.

(3) After application has been made to a Board, and pending
the Board’s decision, the employee shall be entitled to work
for and be employed at the proposed lesser rate.
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34.—LOCATION ALLOWANCES
(1) Subject to the provisions of this clause, in addition to the

rates prescribed in Clause 20 -Wages of this Agreement, an
employee shall be paid the following weekly allowances when
employed in the towns described hereunder:

TOWN $ 
Agnew 14.80
Argyle 38.50
Balladonia 14.60
Barrow Island 25.10
Boulder 6.10
Broome 23.60
Bullfinch 7.00
Carnarvon 12.00
Cockatoo Island 25.90
Coolgardie 6.10
Cue 15.10
Dampier 20.40
Denham 12.00
Derby 24.50
Esperance 4.50
Eucla 16.50
Exmouth 21.10
Fitzroy Crossing 29.60
Goldsworthy 13.50
Halls Creek 33.70
Kalbarri 5.00
Kalgoorlie 6.10
Kambalda 6.10
Karratha 24.20
Koolan Island 25.90
Koolyanobbing 7.00
Kununurra 38.50
Laverton 15.00
Learmonth 21.10
Leinster 14.80
Leonora 15.00
Madura 15.60
Marble Bar 36.70
Meekatharra 13.00
Mount Magnet 16.10
Mundrabilla 16.10
Newman 14.20
Norseman 12.50
Nullagine 36.60
Onslow 25.10
Pannawonica 19.10
Paraburdoo 19.00
Port Hedland 20.30
Ravensthorpe 7.90
Roebourne 27.80
Sandstone 14.80
Shark Bay 12.00
Shay Gap 13.50
Southern Cross 7.00
Telfer 34.10
Teutonic Bore 14.80
Tom Price 19.00
Whim Creek 24.00
Wickham 23.40
Wiluna 15.10
Wittenoom 32.50
Wyndham 36.40

(2) Except as provided in subclause (3) of this clause, an
employee who has:

(a) a dependant shall be paid double the allowance pre-
scribed in subclause (1) of this clause;

(b) a partial dependant shall be paid the allowance pre-
scribed in subclause (1) of this clause plus the differ-
ence between that rate and the amount such partial
dependant is receiving by way of a district or loca-
tion allowance.

(3) Where an employee:
(a) is provided with board and lodging by the Company,

free of charge;
or

(b) is provided with an allowance in lieu of board and
lodging by virtue of this Agreement;

such employee shall be paid sixty six and two-thirds per cent
of the allowances prescribed in subclause (1) of this clause.

(4) Subject to subclause (2) of this clause, junior employees,
casual employees, part time employees, apprentices receiving
less than adult rate and employees employed for less than a full
week shall receive that proportion of the location allowance as
equates with the proportion that their wage for ordinary hours
that week is to the adult rate for the work performed.

(5) Where an employee is on annual leave or receives pay-
ment in lieu of annual leave he/she shall be paid for the period
of such leave the location allowance to which he/she would
ordinarily be entitled.

(6) Where an employee is on long service leave or other
approved leave with pay (other than annual leave) he/she shall
only be paid location allowance for the period of such leave
he/she remains in the location in which he/she is employed.

(7) For the purposes of this clause:
(a) “Dependant” shall mean—

(i) a spouse or de-facto spouse; or
(ii) a child where there is no spouse or de facto

spouse; who does not receive a district or lo-
cation allowance.

(b) “Partial Dependant” shall mean a “dependant” as
prescribed in paragraph (a) of this subclause who
receives a district or location allowance that is less
than the location allowance prescribed in subclause
(1) of this clause.

(8) Where an employee is employed in a town or location not
specified in this clause the allowance payable for the purpose of
subclause (1) of this clause shall be such amount as may be
agreed between Australian Mines and Metals Association, the
Chamber of Commerce and Industry of Western Australia and
the Trades and Labor Council of Western Australia or, failing
such agreement, as may be determined by the Commission.

(9) Nothing herein contained shall have the effect of reduc-
ing any “district allowance” payable to any employee prior to
the registration of this Agreement.

(10) Subject to the making of a General Order pursuant to
Section 50 of the Act that part of each location allowance rep-
resenting prices shall be varied from the beginning of the first
pay period commencing on or after the first day in July of
each year in accordance with the annual percentage change in
the Consumer Price Index (excluding housing), for Perth meas-
ured to the end of the immediately preceding March quarter,
the calculation to be taken to the nearest ten cents.

35.—MATERNITY LEAVE
(1) Eligibility for Maternity Leave
An employee who becomes pregnant shall, upon production to

her employer of a certificate from a duly qualified medical practi-
tioner stating the presumed date of her confinement, be entitled to
maternity leave provided that she has had not less than 12 months’
continuous service with that employer immediately preceding the
date upon which she proceeds upon such leave.

For the purposes of this Clause:
(a) An “employee” shall include a part-time employee

but shall not include an employee engaged upon
casual or seasonal work.

(b) Maternity leave shall mean unpaid maternity leave.

(2) Period of Leave and Commencement of Leave
(a) Subject to subclauses (3) and (6) of this clause, the

period of maternity leave shall be for an unbroken
period of 12 to 52 weeks and shall include a period
of six weeks’ compulsory leave to be taken immedi-
ately before the presumed date of confinement and a
period of six weeks’ compulsory leave to be taken
immediately following confinement.

(b) An employee shall, not less than 10 weeks prior to
the presumed date of confinement, give notice in writ-
ing to her employer stating the presumed date of
confinement.

(c) An employee shall give not less than four weeks’
notice in writing to her employer of the date upon
which she proposes to commence maternity leave,
stating the period of leave to be taken.
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(d) An employee shall not be in breach of this order as a
consequence of failure to give the stipulated period
of notice in accordance with paragraph (c) hereof if
such failure is occasioned by the confinement occur-
ring earlier than the presumed date.

(3) Transfer to Safe Job
Where, in the opinion of a duly qualified medical prac-

titioner, illness or risks arising out of the pregnancy or
hazards connected with the work assigned to the employee
make it inadvisable for the employee to continue at her
present work, the employee shall, if the employer deems
it practicable, be transferred to a safe job at the rate and
on the conditions attached to that job until the commence-
ment of maternity leave.

If the transfer to a safe job is not practicable, the employee
may, or the employer may require the employee to, take leave
for such period as is certified necessary by a duly qualified
medical practitioner. Such leave shall be treated as maternity
leave for the purposes of subclauses (7), (8), (9) and (10) of
this clause.

(4) Variation of Period of Maternity Leave
(a) Provided the addition does not extend the maternity

leave beyond 52 weeks, the period may be length-
ened once only, save with the agreement of the em-
ployer, by the employee giving not less than 14 days’
notice in writing stating the period by which the leave
is to be lengthened.

(b) The period of leave may, with the consent of the
employer, be shortened by the employee giving not
less than 14 days’ notice in writing stating the period
by which the leave is to be shortened.

(5) Cancellation of Maternity Leave
(a) Maternity leave, applied for but not commenced, shall

be cancelled when the pregnancy of an employee
terminates other than by the birth of a living child.

(b) Where the pregnancy of an employee then on mater-
nity leave terminates other than by the birth of a liv-
ing child, it shall be the right of the employee to
resume work at a time nominated by the employer
which shall not exceed four weeks from the date of
notice in writing by the employee to the employer
that she desires to resume work.

(6) Special Maternity Leave and Sick Leave
(a) Where the pregnancy of an employee not then on

maternity leave terminates after 28 weeks other than
by the birth of a living child then—

(i) she shall be entitled to such period of un-
paid leave (to be known as special mater-
nity leave) as a duly qualified medical
practitioner certifies as necessary before her
return to work, or

(ii) for illness other than the normal consequences
of confinement she shall be entitled, either in
lieu of or in addition to special maternity leave,
to such paid sick leave as to which she is then
entitled and which a duly qualified medical
practitioner certifies as necessary before her
return to work.

(b) Where an employee not then on maternity leave suf-
fers   illness related to her pregnancy, she may take
such paid sick leave as to which she is then entitled
and such further unpaid leave (to be known as spe-
cial maternity leave) as a duly qualified medical prac-
titioner certifies as necessary before her return to
work, provided that the aggregate of paid sick leave,
special maternity leave and maternity leave shall not
exceed 52 weeks.

(c) For the purposes of subclauses (7), (8) and (9) of
this clause, maternity leave shall include special
maternity leave.

(d) An employee returning to work after the comple-
tion of a period of leave taken pursuant to this
subclause shall be entitled to the position which
she held immediately before proceeding on such
leave or, in the case of an employee who has trans-
ferred to a safe job pursuant to subclause (3) of

this clause, to the position she held immediately
before such transfer. Where such position no longer
exists but there are other positions available, for
which the employee is qualified and the duties of
which she is capable of performing, she shall be en-
titled to a position as nearly comparable in status
and salary or wage to that of her former position.

(7) Maternity Leave and Other Leave Entitlements
Provided the aggregate of leave including leave taken pur-

suant to subclauses (3) and (6) of this clause does not exceed
52 weeks,

(a) an employee may, in lieu of or in conjunction with
maternity leave, take any annual leave or long serv-
ice leave or any part thereof to which she is then
entitled.

(b) paid sick leave or other paid authorised Agreement
absences (excluding annual leave or long service
leave), shall not be available to an employee during
her absence on maternity leave.

(8) Effect of Maternity Leave on Employment
Notwithstanding any award, or other provision to the con-

trary, absence on maternity leave shall not break the continu-
ity of service of an employee but shall not be taken into account
in calculating the period of service for any purpose of the agree-
ment.

(9) Termination of Employment
(a) An employee on maternity leave may terminate her

employment at any time during the period of leave
by notice given in accordance with this Agreement.

(b) An employer shall not terminate the employment of
an employee on the ground of her pregnancy or of
her absence on maternity leave, but otherwise the
rights of an employer in relation to termination of
employment are not hereby affected.

(10) Return to Work After Maternity Leave
(a) An employee shall confirm her intention of return-

ing to her work by notice in writing to the employer
given no less than four weeks prior to the expiration
of her period of maternity leave.

(b) An employee, upon the expiration of the notice re-
quired by paragraph (a) of this subclause, shall be
entitled to the position which she held immediately
before proceeding on maternity leave or, in the case
of an employee who was transferred to a safe job
pursuant to subclause (3) of this clause, to the posi-
tion which she held immediately before such trans-
fer. Where such position no longer exists but there
are other positions available for which the employee
is qualified and the duties of which she is capable of
performing, she shall be entitled to a position as
nearly comparable in status and salary or wage to
that of her former position.

(11) Replacement Employees
(a) A replacement employee is an employee specifically

engaged as a result of an employee proceeding on
maternity leave.

(b) Before an employer engages a replacement employee
under this subclause, the employer shall inform that
person of the temporary nature of the employment
or transfer and of the rights of the employee who is
being replaced.

(c) Before an employer engages a person to replace an
employee temporarily promoted or transferred in or-
der to replace an employee exercising her rights un-
der this Clause, the employer shall inform that person
of the temporary nature of the promotion or transfer
and of the rights of the employee who is being re-
placed.

(d) Provided that nothing in this subclause shall be con-
strued as requiring an employer to engage a replace-
ment employee.

(e) A replacement employee shall not be entitled to any
of the rights conferred by this Clause except where
her employment continues beyond the 12 months
qualifying period.
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36.—FUTURE ARRANGEMENTS FOR ENTERPRISE
AGREEMENTS

Subject to the Industrial Relations Act 1988 it is the inten-
tion of the parties to negotiate a Certified Agreement prior to
the completion of this agreement.

37.—TRAINEESHIP
(1) Scope
This clause shall apply to a trainee employed under the Aus-

tralian Traineeship System by an employer approved by the
State Management Committee.

(2) Definitions
For the purpose of this clause:

(a) “The Australian Traineeship System” means a struc-
tured system of on-the-job training with an employer
and off-the-job training in a Technical and Further
Education College or other training provider ap-
proved by the State Management Committee.

(b) “Trainee” means an employee engaged under the terms
of this award and in accordance with the provisions of
an Australian Traineeship established pursuant to Sec-
tion 37D of the Industrial Training Act 1975 and ap-
proved by the State Management Committee.

(c) “Traineeship scheme” is a formal agreement of train-
ing approved by the State Management Committee
and registered pursuant to Section 37D of the Indus-
trial Training Act 1975.

(d) “State Management Committee” means a committee com-
prising representatives from the employers, the union,
Technical and Further Education (TAFE) and the relevant
federal state government departments which approve
traineeship arrangements by agreement of each of the par-
ties. The State Management Committee may be estab-
lished pursuant to the provisions of the Industrial Training
Act 1975 or any amendment to or substitution of that Act,
provided that any committee or body established in lieu of
the State Management Committee has the same repre-
sentative structure and decision making processes as that
committee.

(3) Objectives
(a) The objective of this clause is to provide form and

substance of the  conditions of employment, includ-
ing rates of pay, applicable to any  person engaged
under the Australian Traineeship System (ATS) and
who,  being a trainee under that system, is covered
by this agreement.

(b) The purpose is to enhance the skill levels of future
employment prospects for young people.

(c) An objective of the ATS is to provide employment
and training opportunities for young people.

(4) Form of Traineeship Agreement
(a) A traineeship shall be entered into by means of written

agreement in a form approved by the State Manage-
ment Committee and registered in accordance with the
provisions of the Industrial Training Act 1975.

(b) A trainee shall not be engaged on a part time or casual
basis.

(c) The traineeship scheme shall be for a period of 12
months but this period may be varied with the agree-
ment of the union and the employer and with the
approval of the State Management Committee.

(5) Duties and Responsibilities
(a) A trainee shall participate in the approved on-the-

job training scheme and attend the approved off-the-
job training as prescribed in the training scheme.

(b) An employer shall release a trainee from work to
attend the prescribed off-the-job training course and
shall provide the on-the-job training approved by the
State Management Committee.

(c) The employer shall provide the level of supervision
in accordance with the approved training scheme dur-
ing the traineeship period.

(d) The overall traineeship scheme will be monitored
by officers of the Department of Employment, Edu-
cation and Training. An accredited representative of

the union shall have access during ordinary working
hours to inspect the relevant training records and
work books and subject to the approval of the em-
ployer, which shall not be unreasonably withheld,
may interview a trainee with respect to his/her
progress in the scheme.

(6) Overtime and Shift Work
(a) Shift work may be required to be worked by a trainee

to enable the requirements of the training scheme to
be effected. Where shift work is required, the trainee
shall not work on his/her own.

(b) Overtime shall not be worked by trainees except to
enable the requirements of the training scheme to be
effected. When overtime is worked, the relevant pen-
alties and allowances of this agreement shall apply
based on the normal full time hourly rate and paid at
the appropriate time and one half or double time rate.

(7) Wage Rates
The weekly wages payable to a trainee shall be determined

by multiplying the appropriate rate of pay prescribed in this
agreement by 39 which represents actual weeks spent on the
job and dividing that sum by 52 to provide a weekly wage.

(8) Classifications
A trainee shall be classified as a “Retail Food Employee

Grade 1” for the first six months of employment and shall
thereafter be classified as a “Retail Food Employee Grade II”
or “Retail Food Employee Grade III” in accordance with Clause
6.—Definitions of this Agreement.

38.—GRIEVANCE PROCEDURE
(1) Any question, dispute or difficulty arising from this Agree-

ment shall be dealt with in accordance with the following pro-
cedure:

(a) The matter shall first be discussed between the em-
ployee affected and the appropriate supervisor. The
employee may choose to be represented by the un-
ion delegate.

(b) If not settled the matter shall be discussed between the
employee, an accredited representative of the union
and the appropriate representative of the Company.

(c) If not settled the matter shall be discussed between
an official of the union and an appropriate representa-
tive of the Company.

(2) While the matter in dispute is being discussed in accord-
ance with the procedure, as prescribed in subclause (1) hereof,
work shall continue and the status quo as applying before the
dispute shall be maintained. No party shall be prejudiced in
relation to the final settlement by the continuance of work in
accordance with this clause.

(3) It is open to either party at any time to seek the assist-
ance of the Western Australian Industrial Relations Commis-
sion in resolving any dispute.

39. — SIGNATORIES
For and on behalf of the
Shop, Distributive and Allied Employees’
Association of Western Australia

(signed)
Signature
JOSEPH BULLOCK
Name of Signatory
GENERAL SECRETARY
Position of Signatory
RIVER ROOSTER (AUSTRALIA) PTY LTD
For and on behalf of

(signed)
Signature
RAYMOND WOOLLEY
Name of Signatory
DIRECTOR
Position of Signatory
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SDA AND DWA JOBSKILLS NUMBER 1
WAREHOUSE EMPLOYEES’ AGREEMENT

No. AG 213 of 1996.
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Shop, Distributive and Allied Employees’ Association
of Western Australia

and

Headlam Computers and Others.

No. AG 213 of 1996.

SDA and DWA Jobskills Number 1 Warehouse Employees’
Agreement, No. AG 213 of 1996.

COMMISSIONER S A CAWLEY.

23 December 1996.

Order.
HAVING heard Mr W Johnston on behalf of the Applicant
and Mr J Peterson as amicus curiae, now therefore I the un-
dersigned, pursuant to the powers conferred under the Indus-
trial Relations Act, 1979, do hereby order —

THAT the agreement expressed in the following sched-
ule to be known as the “SDA and DWA Jobskills Number
1 Warehouse Employees’ Agreement, No. AG 213 of
1996" be and is registered with effect on and from the
18th day of November 1996.

(Sgd.) S.A. CAWLEY,
[L.S] Commissioner.

Schedule.

1.—TITLE
This Agreement shall be known as the “SDA and DWA

Jobskills Number 1 Warehouse Employees’ Agreement, No.
AG 213 of 1996”.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Object
4. Area and Scope
5. Definitions
6. Terms of Agreement
7. Jobskills Trainee
8. Grievance Procedure
9. Reservation

10. Signature Clause
Schedule A

3.—OBJECT
The object of this Agreement is to provide the form and

substance of the conditions of employment, including rates of
pay, applicable to adult warehouse trainees employed by the
Company in Western Australia through Dillon Whitelaw &
Associates under the Commonwealth Government Jobskills
Program and who but for this agreement would be covered by
the Shop and Warehouse (Wholesale and Retail Establish-
ments) State Award 1977 hereinafter referred to as “the Award”:

4.—AREA AND SCOPE
(1) This agreement applies to employees engaged under the

Jobskills program by the employers named in Schedule A of
this Agreement through DWA in the state of Western Aus-
tralia. In so far as the terms of this agreement vary from the
terms of the Award this agreement shall prevail. In all other
respects the terms of the Award shall continue to operate.

(2) There will be approximately 40 employees covered by
this agreement.

5.—DEFINITIONS
(1) “DWA” shall mean “Dillon Whitelaw & Associates” of

1B Pakenham Street, Fremantle WA 6160 who are responsi-
ble for the management of this program.

(2) “The Company” shall mean any of the employers named
in Schedule A of this Agreement.

(3) “Jobskills Program” shall mean the trial of the Com-
monwealth Government’s Jobskills program in the warehouse
industry. The objective of Jobskills is to improve the long term
employment prospects of people who have been unemployed
for 12 months or more by equipping them with new skills,
work experience and training.

(4) “Jobskills trainee” is an employee who is employed un-
der the conditions applying in the Commonwealth Govern-
ment Jobskills program guidelines.

(5) “SDA” shall mean The Shop, Distributive and Allied
Employees’ Association of Western Australia.

(6) “The Award” shall mean the Shop and Warehouse
(Wholesale and Retail Establishments) State Award 1977.

6.—TERMS OF AGREEMENT
(1) The Agreement shall operate from March 1996 for a pe-

riod of twelve months.
(2) The Agreement may be extended by agreement in writ-

ing between the parties for up to two further periods of six
months.

(3) If not renewed, or after having been renewed twice, the
Agreement shall cease.

(4) This Agreement shall not be used in the arbitration of
any other matter and shall not be seen as a precedent for any
other matter.

7.—JOBSKILLS TRAINEE
(1) Training Conditions

(a) A Jobskills trainee shall attend approved on and off
the job training prescribed in the relevant training
agreement, or as notified to the Jobskills trainee by
the employer or agent.

(b) Jobskills trainees will receive over a period of up to
26 weeks a mix of supervised, structured training on
the job and off the job and the opportunity to prac-
tice new skills in a work environment.

(c) Jobskills trainees may only be engaged by employ-
ers to undertake activities under the Jobskills pro-
gram guidelines. The employer shall ensure that the
Jobskills trainee is permitted to attend the prescribed
off the job training and is provided appropriate on
the job training.

(d) The employer shall provide an appropriate level of
supervision in accordance with the approved train-
ing plan.

(2) Employment Conditions
(a) (i) Jobskills trainees shall be engaged in addition

to existing staff levels.
(ii) No existing casual or part time employee shall

have hours reduced by the employment of a
Jobskills trainee.

(iii) Jobskills trainees shall not fill permanent po-
sitions within any warehousing establishment.

(b) (i) Jobskills trainees shall be engaged for a pe-
riod of 26 weeks as full time employees.

(ii) Notwithstanding placitum (I) above, the un-
ion and the employer may agree in writing for
a period of engagement of less than 26 weeks.

(c) Jobskills trainees shall be permitted to be absent with-
out loss of continuity of employment to attend the
off-the-job training in accordance with the training
plan. However, except for absence provided under
the Award, failure to attend for work or training with-
out an acceptable cause will result in loss of pay for
the period of absence.

(d) Ordinary hours for a Jobskills trainee shall be 7.00am
to 6.00pm Monday to Friday only. Ordinary hours
shall be 38 per week.

(e) Overtime shall not be worked by a Jobskills trainee.
(f) The SDA shall be afforded reasonable access to

Jobskills trainees for the purposes of explaining the
roles and function of the Union and enrolment of the
trainee as a member.
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(3) Wages
The weekly wages payable to Jobskills trainees shall

be $300.00 which rate shall be for all purposes of this
agreement and shall take account of the range and extent
of training provided.

8.—GRIEVANCE PROCEDURE
(1) Any question, dispute or difficulty arising from this Agree-

ment shall be dealt with in accordance with the following pro-
cedure:

(a) The matter shall first be discussed between the em-
ployee affected and the appropriate supervisor. The
employee may choose to be represented by the un-
ion delegate.

(b) If not settled the matter shall be discussed between the
employee, an accredited representative of the union
and the appropriate representative of the Company.

(c) If not settled the matter shall be discussed between
an official of the union and an appropriate representa-
tive of the Company.

(2) While the matter in dispute is being discussed in accord-
ance with the procedure, as prescribed in subclause (1) of this
clause, work shall continue and the status quo as applying be-
fore the dispute shall be maintained. No party shall be preju-
diced in relation to the final settlement by the continuance of
work in accordance with this clause.

(3) It will be open to either party at any time to seek the
assistance of the Western Australian Industrial Relations Com-
mission in resolving any dispute.

9.—RESERVATION
The parties to this agreement reserve the right to seek its

variation or revocation if circumstances develop in the opera-
tion of the Jobskills program which adversely affect their in-
terests or the interests of their members to the extent that the
variation or revocation is warranted.

10.— SIGNATURE CLAUSE
Headlam Computers
Name (print) Terry Mason Signature (signed)
for and on behalf of Headlam Computers
Marubeni Construction & Mining Equipment
Name (print) Richard Edwards Signature (signed)
for and on behalf of Marubeni Construction & Mining Equipment
K&S Blakiston
Name (print) Edward Hartman Signature (signed)
for and on behalf of K&S Blakiston
Houghton Ford
Name (print) Neville Campbell Signature (signed)
for and on behalf of Houghton Ford
JLD Trading
Name (print) Malcolm Levin   Signature (signed)
for and on behalf of JLD Trading
TL Engineering
Name (print) D Bosich   Signature (signed)
for and on behalf of TL Engineering
Hotel & Cafe Supplies
Name (print) C M Samios   Signature (signed)
for and on behalf of Hotel & Cafe Supplies
Brambles Records Management
Name (print) Nicola Beardwood Signature (signed)
for and on behalf of Brambles Records Management
Allwest Scientific Distributors
Name (print) Frank Booth  Signature (signed)
for and on behalf of Allwest Scientific Distributors
ARB 4x4 Accessories
Name (print) Brian Smallwood Signature (signed)
for and on behalf of ARB 4x4 Accessories
Computer Logistics
Name (print) Barrie Beazley Signature (signed)
for and on behalf of Computer Logistics
IKEA
Name (print) Christine Reilly Signature (signed)
for and on behalf of IKEA
Marlows
Name (print) Rebecca Parlun  Signature (signed)
for and on behalf of Marlows
Fast Finishing Services
Name (print) V E Sams  Signature (signed)
for and on behalf of Fast Finishing Services

Tudor House
Name (print) J H Graham  Signature (signed)
for and on behalf of Tudor House
Crystal Soft Drinks
Name (print) P E Barr Signature (signed)
for and on behalf of Crystal Soft Drinks
PEJENI PTY LTD T/A CRYSTAL SOFT DRINKS
The Shop, Distributive and Allied Employees’ Association of West-

ern Australia
Name (print) Joseph Bullock Signature (signed)
for and on behalf of The Shop, Distributive and Allied Employees’

Association of Western Australia
Dillon Whitelaw & Associates
Name (print) Felicity Peterso Signature (signed)
for and on behalf of Dillon Whitelaw & Associates

SCHEDULE A
Headlam Computers,
116 Cambridge Street  West Leederville 6007
Contact: Terry Mason Ph: 388 3640
Marubeni Construction & Mining Equipment
103-109 Radium Road  Welshpool 6106
Contact: Ric Edwards Ph: 451 2177
K&S Blakiston
37 Hector Street  Osborne Park 6017
Contact: Ed Hartman Ph: 446 1250
Rep Sales
12 Moojebing Road  Bayswater 6053
Contact: Michael Orr Ph: 377 1288
Houghton Ford
1006 Albany Highway  East Victoria Park 6101
Contact: Neville Campbell Ph: 360 3311
JLD Trading
73 Victoria Road  Midland 6056
Contact: Malcolm Levin Ph: 274 5900
TL Engineering
300 Collier Road  Bayswater 6053
Contact: D Bosich Ph: 279 5466
Hotel & Cafe Supplies
357 James Street  Perth 6000
Contact: Chris Samios Ph: 328 4500
Brambles Record Management
22 Ledger Road  Balcatta 6021
Contact: Ed McCarthy Ph: 345 3290
Allwest Scientific Distributors
18 Lindsay Street  North Perth 6006
Contact: Frank Booth Ph: 227 8829
ARB 4x4 Accessories
66 Collingwood Street  Osborne Park 6017
Contact: Brian Smallwood Ph: 244 3553
Computer Logistics
245 Harbourne Street  Herdsman Park 6017
Contact: Barry Beazley Ph: 242 3133
IKEA
405 Scarborough Beach Road  Osborne Park 6017
Contact: Christine Reilly Ph: 242 6486
Marlows
Unit 2/1 Teakle Road  Osborne Park 6017
Contact: Rebecca Parkin Ph: 445 3933
Fast Finishing Services
96 Belmont Avenue  Belmont WA 6104
Contact: Nita Sams Ph: 479 4777
Tudor House
286 Albany Highway  Victoria Park WA 6100
Contact: John Graham Ph: 470 2717
Crystal Soft Drinks
17 Clune Street  Bayswater WA 6053
Contact: Peter Barr Ph: 378 1888
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ST JOHN OF GOD HOSPITAL, MURDOCH
MEDICAL PRACTITIONERS INDUSTRIAL

AGREEMENT 1996
No. AG 329 of 1996.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

St John of God Health System Inc. trading as St John of
God Hospital, Murdoch

and

The Western Australian Branch of the Australian Medical
Association Incorporated.

No. AG 329 of 1996.

COMMISSIONER C.B. PARKS.

22 January 1997.

Order.

REGISTRATION OF AN INDUSTRIAL AGREEMENT
No. AG 329 OF 1996.

HAVING heard Mr I. Oakley on behalf of the first named
party and Mr P. Jennings on behalf of the second named party
and by consent, the Commission, pursuant to the powers con-
ferred on it under the Industrial Relations Act, 1979, hereby
orders:

THAT the document titled the St John of God Hospital,
Murdoch Medical Practitioners Industrial Agreement
1996, filed in the Commission on 6 December 1996 and
as subsequently amended by the parties, signed by me for
identification, be and is hereby registered as an Industrial
Agreement.

(Sgd.) C.B. PARKS,
[L.S] Commissioner.

AGREEMENT

1.—TITLE
This Agreement shall be known as the St John of God Hos-

pital, Murdoch Medical Practitioners Industrial Agreement
1996.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Application and Parties Bound
4. Term of Agreement
5. Definitions
6. Appointment of Medical Practitioner/Contract of

Service
7. Salaries and Salary Ranges
8. Authority to Render Accounts
9. Casual

10. Sessional Medical Practitioners
11. Hours, On Call and Call Back
12. No Reduction
13. Shift and Weekend Work
14. Superannuation
15. Salary Sacrifice/Packaging
16. Annual Leave
17. Public Holidays
18. Sick Leave
19. Long Service Leave
20. Family Leave
21. Bereavement Leave
22. Parental Leave
23. Conference and Study Leave
24. Redundancy
25 Professional Indemnity
26. Ethics
27. Health and Safety
28. Grievance/Dispute Settling Procedure
29. Agreement Flexibility
30. Renegotiation of Agreement
31. Signing of Agreement, Common Seal

Schedule A—Full Time Medical Practitioners
Schedule B—Sessional Medical Practitioners

3.—APPLICATION AND PARTIES BOUND
(1) This Agreement shall bind St John of God Health Sys-

tem Inc. and the Western Australian branch of the Australian
Medical Association Incorporated (“the parties”) and shall
apply to medical practitioners employed in the Emergency De-
partment at St John of God Hospital Murdoch in the classifi-
cations contained in Schedules A and B.

(2) It is estimated that the number of employees who will be
bound by this Agreement is 25.

4.—TERM OF AGREEMENT
This Agreement shall operate from the first pay period be-

ginning on or after the date of registration and shall remain in
force until 1 March 1999.

5.—DEFINITIONS
“Association” means the WA Branch of the Australian Medi-

cal Association Incorporated.
“Credentials Committee” means the committee established by

the hospital to advise on the clinical privileges and scope of
appointment appropriate to individual medical practitioners.

“Employer” means St John of God Health System Inc. or,
where the context so admits, St John of God Hospital Murdoch.

“General Practitioner” means a registered medical practi-
tioner, other than a medical officer or specialist, engaged in
the provision of primary, continuing whole patient care to in-
dividuals, families and their community.

“Hospital” means St John of God Hospital Murdoch.
“Medical Advisory Committee” means the committee es-

tablished to advise the hospital on patient care and clinical
practice.

“Medical Practitioner” means a person, not being a body
corporate, who is registered under the Medical Act 1894 as
amended from time to time.

“On Call” means being directed by the employer to remain
readily contactable and available to return to work.

“Senior Medical Officer” means a medical practitioner, other
than a general practitioner, who does not have a specialist quali-
fication but who practices without clinical supervision in a
specialist area; and/or has significant administrative duties;
and/or clinically supervises medical practitioners.

“Specialist” means a medical practitioner who holds the
appropriate higher qualification of a University or College
recognized under the Health Insurance Act (Cth) and who prac-
tices in that specialty.

“Vocationally Registered General Practitioner” means a
medical practitioner who has been granted Vocationally Reg-
istered status under the Health Insurance Act (Cth).

6.—APPOINTMENT OF MEDICAL PRACTITIONER/
CONTRACT OF SERVICE

(1) The contract of service shall be between the medical prac-
titioner and the employer and may be terminated by not less
than 3 month’s notice on either side given in writing on any
day or by the payment or forfeiture as the case may be of 3
month’s salary. A lesser period of notice may be given by agree-
ment between the medical practitioner and the employer.

Provided that the employer must not terminate the employ-
ment unless there is a valid reason, or valid reasons, connected
with the medical practitioner’s capacity or conduct or based
on the operational requirements of the hospital.

(2) Notwithstanding the provisions of subclause (1) a medi-
cal practitioner shall be appointed subject to a probationary
period of six months.  In the case of a full time medical prac-
titioner the employer may extend the period of probation for a
further period of up to six months. During the period of proba-
tion either party may terminate the employment contract by
giving 4 weeks notice or such lesser period as is agreed be-
tween the medical practitioner and the employer.

(3) All appointments of medical practitioners shall be sub-
ject to credentialling by the Credentials Committee.

(4) A medical practitioner shall be appointed to work in ac-
cordance with his/her duty statement and the Hospital’s poli-
cies/procedures.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 77 W.A.I.G.404

(5) Notwithstanding the provisions of subclauses (1) and
(2), the employer may at any time, without prior notice, dis-
miss the medical practitioner for refusal or neglect to obey
lawful orders or for serious misconduct.

7.—SALARIES AND SALARY RANGES
(1) Full time medical practitioners shall be paid in accord-

ance with Schedule A.
(2) Sessional medical practitioners shall be paid in accord-

ance with Schedule B.
(3) Provided that the salary/payment levels apply as follows:

Levels
(a) General Practitioner (not vocationally

registered) 13-15
inclusive

(b) Vocationally Registered General
Practitioner. 13-17

inclusive
(c) Senior Medical Officer 15-17

inclusive
(d) Specialist 15-23

inclusive

And provided that all medical practitioners are placed within
the relevant range according to years of relevant experience.

(4) Subject to good conduct, satisfactory annual perform-
ance appraisal, diligence and efficiency a medical practitioner
shall proceed from the point of entry in the salary range to the
maximum of the salary range by annual increments according
to the increments of such salary range.

Provided that a medical practitioner shall not be appointed
at or proceed to salary level 23 unless the conditions set out in
Clause 3.2(4) of the Western Australian Government Health
Industry Medical Officers and Medical Practitioners Agree-
ment 1996 have been met.

(5) Salaries shall be reviewed annually with effect from 1
July each year. Any increases shall take effect from the first
pay period in each financial year.

8.—AUTHORITY TO RENDER ACCOUNTS
A medical practitioner shall give to the hospital written au-

thority to render accounts in the medical practitioner name
after the medical practitioner has assessed the fee for service.
Income for all services provided in the emergency department
shall be retained by the hospital.

9.—CASUAL
(1) Casual medical practitioners may be employed by the

Hospital to provide cover where necessary for up to 6 months
in any period of engagement.

(2) Medical practitioners so employed shall be engaged for
minimum periods of 3½ hours.

(3) The ordinary rate payable shall be the appropriate salary
rate prescribed in Schedule A with the addition of a 20% load-
ing in lieu of leave entitlements.

(4) The contract of service of a casual may be terminated by
either party giving one hour’s notice or payment or forfeiture,
as the case may be, of one hour’s salary in lieu thereof.

10.—SESSIONAL MEDICAL PRACTITIONERS
(1) Medical practitioners employed on a sessional basis shall

be paid fortnightly at the sessional rate set out in Schedule B.
(2) Where a sessional medical practitioner has demonstrated

the incurrence of private practice costs outside the hospital, a
further loading shall be paid at the rate of 14% of the sessional
payment, exclusive of superannuation contributions specified
by the Superannuation Guarantee (Administration) Act 1992,
on each session allocated up to and including 5 sessions. The
medical practitioner must demonstrate the incurrence of pri-
vate practice costs annually.

Where a sessional medical practitioner by agreement with
the hospital works sessions in excess of 5 per week, the pri-
vate practice loading on the 6th session shall be reduced to
10% and for the 7th session shall be 5%.

No private practice loading is payable for sessions which
attract any penalty payment specified in Clause 13 or for ses-
sions worked in excess of 7 per week.

(3) (a) A session is a notional half day of approximately
three and a half hours spent by the medical practitioner in at-
tending patients. A session can be a continuous working pe-
riod or be made up of any combinations of part sessions. Where
a sessional medical practitioner works sessions outside of 8
am to 6 pm Monday to Friday, or on public holidays, the rate
detailed in Clause 13 shall apply.

(b) Where a sessional medical practitioner is rostered on
call for a specified period outside the agreed hours, payment
shall be made in accordance with Clause 12.

(4) Sessions shall count as qualifying service for annual leave
and sick leave on the following basis:

(a) Annual Leave
Normal entitlement as prescribed by Clause 16. A
medical practitioner’s salary during the period of such
leave shall be calculated in accordance with the
number of sessions worked.

(b) Sick Leave
Normal credits prescribed by Clause 18 shall accrue
to a medical practitioner. Payment made for sick leave
granted in respect of sessional service shall be at the
salary rate prescribed in subclause (1) of this clause.

(5) A medical practitioner employed on a sessional basis
shall be given the benefit of public holidays provided by Clause
17 without variation to the medical practitioner’s sessional rate
of payment provided the public holidays occur on a day on
which a session is normally worked.

Provided that where a medical practitioner is required to work
on a public holiday the provisions of Clause 17(5) shall apply.

(6) Sessional medical practitioners shall accrue long service
leave according to the number of sessions worked. The rate of
accrual shall be as prescribed by Clause 19. Payment made for
long service leave granted to a medical practitioner in respect
of sessional service shall be adjusted according to the sessions
worked by the medical practitioner subject to the following:

(a) If a medical practitioner consistently worked on a
sessional basis for a regular number of sessions dur-
ing the whole of qualifying service, the medical prac-
titioner shall continue to be paid the salary determined
on that basis during the long service leave.

(b) If a medical practitioner has worked a varying number
of weekly sessions during qualifying service, the pay-
ment for long service leave granted in respect of ses-
sional service shall be calculated at the salary rate
applicable to the medical practitioner at the time of
taking the long service leave with the number of ses-
sions for which payment is to be made being calcu-
lated by averaging the number of sessions for which
the medical practitioner is employed over the quali-
fying period.
Example:
Payment for long service leave granted for 15 years’
service consisting of nine years working four ses-
sions a week and six years working two sessions a
week shall be calculated as follows:

(a) 9/15 of leave paid at the rate applicable for
four sessions; and

(b) 6/15 of leave paid at the rate applicable for
two sessions.

This provision also applies in respect of that portion
of service of a full time medical practitioner who
has been employed on a sessional basis for part of
the period of qualifying service.

(7) Sessional medical practitioners shall not be entitled to
paid annual conference leave. This does not preclude the em-
ployer from granting discretionary paid or unpaid leave in ac-
cordance with Clause 23(2).

11.—HOURS, ON CALL AND CALL BACK
(1) Hours of work for full time medical practitioners are to

be consistent with professional practice. These hours are de-
termined by consultation between the medical practitioner and
the employer.

Solely for administrative purposes, when calculating enti-
tlements to leave and other benefits which are expressed in
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days and weeks in this Agreement, a full time medical practi-
tioner’s hours of work will nominally be 37.5 per week.

(2) (a) A full time medical practitioner may be rostered for
128 hours in any four week cycle and be placed on call for a
continuous period of up to 24 hours a week without additional
remuneration. In such a case the maximum number of shifts in
any four week cycle shall be 14.

(b) Where such medical practitioner is recalled to work, dur-
ing the on call period specified in paragraph (a), the first 5
hours of recall, or the first two recalls totalling not more than
5 hours, in each such on call period shall not attract any addi-
tional remuneration.

Where under this arrangement there are more than two re-
calls, or where more than 5 hours of recall are worked, in a 24
hour on call period, any additional hours worked shall be paid
for at the rate of time and one half.

(3) A medical practitioner placed on call, other than in ac-
cordance with subclause (2), shall be paid an allowance of
$8.22 for each hour on call. Provided that the allowance shall
not be paid with respect to any period for which payment is
made in accordance with subclause (4) when the medical prac-
titioner is recalled to work.

This allowance may be adjusted during the life of this Agree-
ment by agreement between the parties.

(4) The following provisions shall apply to a medical practi-
tioner recalled to work, other than in accordance with subclause
(2):

(a) The medical practitioner shall be paid a minimum of
two hours at the rate of time and a half. For this pur-
pose, payment to a sessional medical practitioner
shall be calculated on the basis of the salary pre-
scribed for a full time medical practitioner at the same
salary point.

(b) The medical practitioner shall not be obliged to work
for two hours if the work for which the medical prac-
titioner was recalled is completed in less time, pro-
vided that if the medical practitioner is called out
within two hours of starting work on a previous re-
call the medical practitioner shall not be entitled to
any further payment for the time worked within that
period of two hours.

(c) Time worked in excess of the two hour call back
period shall be remunerated at the rate of time and
one half.

(d) Payment for the call back shall commence from:
(i) In the case of a medical practitioner who is on

call, the time the medical practitioner starts
work;

(ii) In the case of a medical practitioner who is
not on call, the time the medical practitioner
embarks on the journey to attend the call. Pro-
vided that where a medical practitioner is re-
called within 2 hours prior to commencing
normal duty, any time spent in travelling shall
not be included in actual duty performed for
the purpose of determining payment under this
paragraph.

(5) The provisions of this clause may be varied by agree-
ment between the medical practitioner and the Hospital.

12.—NO REDUCTION
No medical practitioner shall suffer a reduction in (pre-tax)

income as a result of the implementation of this Agreement.

13.—SHIFTS AND WEEKEND WORK
(1) Full Time Medical Practitioners

(a) A full time medical practitioner shall, in addition to
the salaries prescribed in Clause 7 and Schedule A
hereof, be paid an annual loading of 23%, payable
fortnightly as part of salary, to compensate for the
requirement to work evening, night, weekend and
public holiday shifts.

(b) Full time medical practitioners may on average be re-
quired to work, as a condition of their employment,
four weekend day shifts and seven evening and night
shifts in each cycle of 14 shifts. Provided that full time

medical practitioners shall be expected to work the
same proportion of evening, night, weekend and pub-
lic holiday shifts as sessional medical practitioners.

(2) Sessional and Casual Medical Practitioners
(a) Where a sessional or casual medical practitioner be-

gins ordinary hours of work at or after 12.00 noon
and before 4.00 am, he/she shall be paid, with re-
spect to those ordinary hours, a loading of 12½% in
addition to his/her ordinary rate.

(b) The provisions of paragraph (a) do not apply to a
sessional or casual medical practitioner who on any
day commences work at or after 12.00 noon and com-
pletes those hours at or before 6.00 pm.

(c) Where a sessional or casual medical practitioner
agrees to work a broken shift, at the hospital’s re-
quest, each portion of that shift shall be considered a
separate shift for the purposes of this subclause.

(d) Where a sessional or casual medical practitioner
works ordinary hours on a Saturday or Sunday, the
medical practitioner shall be paid, with respect to
those ordinary hours, a loading of 50% in addition to
his/her ordinary rate.

(e) Where a sessional or casual medical practitioner
works ordinary hours on a public holiday, the medi-
cal practitioner shall be paid, with respect to those
ordinary hours, a loading of 150% in addition to his/
her ordinary rate. Provided that, if the hospital agrees,
the medical practitioner may be paid with respect to
those ordinary hours, a loading of 50% in addition to
his/her ordinary rate and, in addition, be allowed to
observe the holiday on a day mutually acceptable to
the hospital and the medical practitioner.

(f) Where a sessional or casual medical practitioner
works hours that would entitle him/her to more than
one of the loadings payable in accordance with this
subclause, only the highest loading shall apply.

(g) Provided that a sessional medical practitioner shall
not be entitled to claim the 14% private practice load-
ing for sessions which attract any shift or weekend
penalty payment specified in this subclause.

(h) Provided that in the case of casuals the loadings pre-
scribed in this subclause shall be calculated on the
appropriate salary rate prescribed in Schedule A.

14.—SUPERANNUATION
Medical practitioners appointed under this agreement shall

as a minimum receive an employer level of superannuation
contribution as specified by the Superannuation Guarantee
(Administration) Act 1992. The medical practitioner can des-
ignate a superannuation fund which complies with the Super-
annuation Guarantee (Administration) Act 1992 into which
the employer contribution(s) shall be paid.

For the purpose of calculating superannuation entitlements
the medical practitioner’s earnings base shall include the base
rate prescribed in Schedule A or B, as the case may be, and
any applicable shift, weekend or public holiday penalty.

15.—SALARY SACRIFICE/PACKAGING
Full time medical practitioners, and sessional medical prac-

titioners who work a regular number of hours, may sacrifice
up to 30% of the medical practitioner’s base salary (in the
case of full time medical practitioners this shall include the
loading prescribed in Clause 13(1)) for an agreed benefit of
package of benefits to be provided by the employer. The amount
sacrificed and remaining benefits must together equate to the
gross value of the benefits payable to the medical practitioner
before tax such that the gross benefits payable to the medical
practitioner as a consequence of the sacrifice is not in any way
reduced.

The list of benefits, from which the medical practitioner may
choose, in exchange for a salary sacrifice is:

1. Payment of private health insurance;
2. Education expenses for self/family;
3. Novation of a motor vehicle lease;
4. Contributions to a superannuation fund nominated

by the medical practitioner;
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5. Mortgage expenses;
6. Other matters subject to agreement with the employer.

The following conditions will apply:
(a) The medical practitioner will, commencing from the

date of receipt of written notification by the employer,
pay any subsequent fringe benefits tax liability in-
curred by the employer arising out of the provision
of any non-cash benefit to the medical practitioner
under this clause.

(b) The medical practitioner has the ability to vary the
packaging arrangement every 6 months subject to
giving 4 weeks notice. The medical practitioner may
elect to cancel any salary packaging arrangements
subject to the giving of a period of notice of four
weeks. Provided that where the employer and the
medical practitioner agree a lesser period of notice
may be agreed.

(c) The provision of packaged remuneration to medical
practitioners is dependent on St John of God Health
Care System Inc. retaining its exemption from the
various forms of taxation which impact on such ar-
rangements.

(d) The cancellation of salary packaging does not cancel
or otherwise affect the operation of this agreement.

Provided that the amount packaged shall be applied within
the relevant financial year.

16.—ANNUAL LEAVE
(1) (a) Except as provided in paragraph (b), medical practi-

tioners employed on a full-time basis shall be entitled to four
weeks’ annual leave on full pay at the completion of 52 weeks’
continuous service.

(b) Medical practitioners who are rostered to work their or-
dinary hours on Sundays and/or public holidays during a quali-
fying period of employment for annual leave shall be entitled
to receive additional annual leave as follows—

(i) If 35 ordinary shifts on such days have been
worked—one week.

(ii) If less than 35 ordinary shifts on such days have been
worked the medical practitioner shall be entitled to
have one additional day’s leave for each seven ordi-
nary shifts so worked, provided that the maximum
additional leave shall not exceed five working days.

(c) A medical practitioner who during a qualifying period
towards an entitlement of annual leave was employed con-
tinuously on both a full-time and sessional basis or a sessional
basis only may elect to take a lesser period of annual leave
calculated by converting the sessional service to equivalent
full-time service.

(2) A medical practitioner may take annual leave during the
period in which it accrues, but the time during which the leave
may be taken is subject to the approval of the employer. All
annual leave taken shall be at the rate of salary applicable at
the time of taking such leave.

(3) When the convenience of the hospital is served the em-
ployer may approve the deferment of the commencing date
for taking annual leave, but such approval shall only remain in
force for one year.

The employer may renew the approval referred to immedi-
ately above for a further period of a year or further periods of
a year but so that a medical practitioner does not at any time
accumulate more than three years’ entitlement.

Where the convenience of the employer is served the em-
ployer may approve the deferment of the commencement date
for taking annual leave so that a medical practitioner accumu-
lates more than three years’ entitlement, subject to any condi-
tion which the employer may determine.

When a medical practitioner who has received approval to
defer the commencement date for taking annual leave under
this subclause next proceeds on annual leave, the annual leave
first accrued shall be the first leave taken.

(4) Notwithstanding the provisions of this clause, the em-
ployer may direct a medical practitioner to take accrued an-
nual leave and may determine the date on which such leave
shall commence.

(5) Medical practitioners upon request shall receive their
ordinary pay and any allowances due to them for the period of
their annual leave prior to going on such annual leave.

(6) (a) If after four weeks’ continuous service in any quali-
fying 52 week period, a medical practitioner lawfully termi-
nates service, or employment is terminated by the employer
through no fault of the medical practitioner, the medical prac-
titioner shall be paid one-fifty-second of the entitlement to
annual leave in respect of each completed week of continuous
service in that qualifying period.

(b) If the services of a medical practitioner terminate and
the medical practitioner has taken a period of annual leave in
accordance with subclause (2) of this clause, and if the period
of leave so taken exceeds that which would become due pur-
suant to paragraph (a) of this subclause, the medical practi-
tioner shall be liable to pay the amount representing the
difference between the amount received for the period of an-
nual leave taken and the amount which would have accrued in
accordance with subclause (1) of this clause. The employer
may deduct this amount from money due to the medical prac-
titioner by reason of the other provisions of this Agreement at
the time of termination. Provided that no refund is required in
the event of the death of the medical practitioner.

(c) In addition to any payment to which a medical practi-
tioner may be entitled under this clause, where a medical prac-
titioner’s employment is terminated after the completion of
52 weeks’ continuous service and the medical practitioner has
not been allowed the annual leave prescribed under this Agree-
ment, the medical practitioner shall be given payment in lieu
of that leave.

(7) Annual leave loading has been annualized into the base
salary.

(8) A medical practitioner who has been permitted to
proceed on annual leave and who ceases duty before com-
pleting the required continuous service to accrue such leave
must refund the value for the unearned pro rata portion,
but no refund is required in the event of the death of a
medical practitioner.

(9) Payment in lieu of annual leave shall be made on the
death, resignation or retirement of a medical practitioner.

(10) A medical practitioner employed on a sessional basis
shall receive payment for annual leave in accordance with
Clause 10 of this Agreement.

17.—PUBLIC HOLIDAYS
(1) A medical practitioner employed on a full time basis is

entitled to the following public holidays in accordance with
the Public and Bank Holidays Act, 1972:

New Years Day, Australia Day, Labour Day, Good Fri-
day, Easter Monday, Anzac Day, Foundation Day, Sover-
eign’s Birthday, Christmas Day, Boxing Day.

 (2) When any of the days mentioned in subclause (1) hereof
falls on a Saturday or Sunday the holiday shall be observed on
the next succeeding Monday, provided that when Boxing Day
falls on a Saturday, Sunday or Monday the holiday shall be
observed on the next succeeding Tuesday.

(3) When any of the days observed as a holiday in this clause
fall during a period of annual leave the holiday or holidays
shall be observed on the next succeeding work day or days as
the case may be after completion of that annual leave.

(4) When any of the days observed as a holiday as prescribed
in this clause fall on a day when a medical practitioner is
rostered off duty and the medical practitioner has not been
required to work on that day the medical practitioner shall be
paid as if the day was an ordinary working day or if the em-
ployer agrees be allowed to take a day’s holiday in lieu of the
holiday at a time mutually acceptable to the employer and the
medical practitioner.

(5) A medical practitioner who is required to be on call on a
day observed as a public holiday during what would normally
have been the medical practitioner’s ordinary hours shall be
allowed to observe that holiday on a day mutually acceptable
to the hospital and the medical practitioner.

(6) A medical practitioner employed on a sessional basis
shall be entitled to public holidays in accordance with Clause
10 of this Agreement.
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18.—SICK LEAVE
(1) A medical practitioner who is incapacitated for duty in

consequence of illness or injury shall, as soon as possible,
notify the employer of the fact and shall also advise the likely
date of resuming duty.

(2) No sick leave with pay exceeding two consecutive work-
ing days shall be granted without an adequate medical certifi-
cate or other evidence satisfactory to the employer. Provided
that the number of days sick leave which may be granted with-
out the production of a medical certificate shall not exceed, in
the aggregate, five working days in any one calendar year.

(3) A medical practitioner who is unable to resume duty on
the expiration of the period shown in the first certificate, shall
produce a further certificate and shall continue to do so upon
the expiration of the period respectively covered by such cer-
tificates.

(4) Where a medical practitioner is ill during a period of
annual leave and produces at the time, or as soon as practica-
ble thereafter, medical evidence to the satisfaction of the em-
ployer that the medical practitioner is or was as a result of the
illness confined to the medical practitioner’s place of residence
or a hospital for a period of at least seven consecutive calen-
dar days, the employer may grant the medical practitioner sick
leave for the period during which the medical practitioner was
so confined and reinstate the medical practitioner annual leave
equivalent to the period of confinement.

(5) Where a medical practitioner is ill during the period of
long service leave and produces at the time or as soon as prac-
ticable thereafter medical evidence to the satisfaction of the
employer that the medical practitioner is or was confined to
the medical practitioner’s place of residence or a hospital for a
period of at least fourteen consecutive calendar days, the em-
ployer may grant sick leave for the period during which the
medical practitioner was so confined and reinstate the medi-
cal practitioner long service leave equivalent to the period of
confinement.

(6) The basis for determining the leave of absence on the
grounds of illness that may be granted shall be ascertained by
crediting the medical practitioner concerned with the follow-
ing periods, but the leave shall be cumulative:

Working Day’s
Leave on Full Pay

(a) On day of employment of
the medical practitioner 5

(b) On completion by the medical
practitioner six months service 5

(c) On completion by the medical
practitioner of twelve months
service and on completion of each
additional twelve months
service by the medical practitioner 10

(7) No leave on account of illness or injury shall be granted
with pay if the illness or injury has been caused by miscon-
duct of the medical practitioner or in any case of absence from
duty without sufficient cause.

(8) Where a medical practitioner suffers a disability within
the meaning of Section 5 of the Workers’ Compensation and
Rehabilitation Act 1981, which necessitates that medical prac-
titioner being absent from duty, sick leave with pay shall be
granted to the extent of sick leave credits. In accordance with
Section 80(2) of the Workers’ Compensation and Rehabilita-
tion Act 1981 where the claim for workers’ compensation is
decided in favor of the medical practitioner, sick leave credit
is to be reinstated and the period of absence shall be granted as
sick leave without pay.

(9) A pregnant medical practitioner shall not be refused sick
leave by reason only that the “illness or injury” encountered
by the medical practitioner is associated with the pregnancy.

19.—LONG SERVICE LEAVE
(1) The long service leave provisions published in Volume

73 of the Western Australian Industrial Gazette at pages 1 to 4
as updated from time to time, are incorporated in and deemed
to be part of this Agreement.

(2) Provided that the leave to which a medical practitioner
shall be entitled or deemed to be entitled shall be as provided
in this clause:

Where a medical practitioner has completed at least 10
years’ service the amount of leave shall be:

(a) in respect of 10 years service so completed—
eight and two thirds weeks leave;

(b) in respect of the next 5 years service completed
after such 10 years—four and one thirds weeks
leave;

(c) in respect of each 10 years service completed
after such 15 years—eight and two thirds
weeks leave;

(d) on the termination of the medical practition-
er’s employment—

(i) by his/her death;
(ii) in any circumstances otherwise than by

the employer for serious misconduct;
in respect of the number of years’ service with the
employer completed since he/she last became enti-
tled to an amount of long service leave, a propor-
tionate amount on the basis of eight and two thirds
weeks for 10 years service.

(3) Leave shall be granted and taken as soon as reason-
ably practicable after the right thereto accrues due or at such
time or times as may be agreed between the medical practi-
tioner and the hospital.

(4) A medical practitioner who during a qualifying period
towards an entitlement of long service leave was employed
continuously on both a full-time and sessional basis or a ses-
sional basis only may elect to take a lesser period of annual
leave calculated by converting the sessional service to equiva-
lent full-time service.

20.—FAMILY LEAVE
(1) A medical practitioner is entitled to paid family leave of

up to [2] days in a calendar year to care for an ill family mem-
ber provided the days used are sick leave entitlements accrued
from the previous years of service and are not the medical
practitioner’s entitlements for the current year.

(2) In this subclause “family member” means the medical
practitioner’s spouse, de facto spouse, child, stepchild, parent,
step parent or another person who lives with the medical prac-
titioner as a member of the medical practitioner’s family.

(3) Family leave is not cumulative from year to year.
(4) An absence on family leave must, if required by the Hos-

pital, be supported by a certificate, dated at the time of the
absence, from a registered medical practitioner, stating that
the family member was ill.

21.—BEREAVEMENT LEAVE
(1) A medical practitioner is entitled to paid bereavement

leave for up to [2] days on the death of a spouse, de facto
spouse, child, stepchild, parent, step parent or another person
who, immediately before that person’s death, lived with the
medical practitioner as a member of the medical practitioner’s
family.

(2) Bereavement leave must be supported by evidence that
would satisfy a reasonable person as to:

(a) the death that is the subject of the leave sought; and
(b) the relationship of the medical practitioner to the de-

ceased person if the employer requires this.

22.—PARENTAL LEAVE
A medical practitioner shall be entitled to Parental Leave in

accordance with Division 6—Parental Leave of the Minimum
Conditions of Employment Act 1993.

23.—CONFERENCE AND STUDY LEAVE
(1) Conference Leave: Leave of up to two weeks, on full

pay, shall be allowed to each medical practitioner during each
year of continuous service, provided that where in any year of
continuous service, the whole or any part of such leave is not
taken by the medical practitioner nor granted by the employer,
any leave not so taken shall be granted during the following
year; provided further that the maximum amount of such leave
that may be allowed to any medical practitioner shall not ex-
ceed four (4) weeks in any year of continuous service.
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Reasonable conference, travel and accommodation expenses
shall be paid on production of the appropriate receipts where
it is agreed that a conference or course of study is relevant or
beneficial to the hospital.

(2) Study Leave: Additional paid study leave of up to one
week and/or unpaid leave (and/or payment of additional ex-
penses) may be agreed to by the employer where a course of
study, maintenance of professional standards or development
program is relevant or beneficial to the hospital.

24.—REDUNDANCY
In addition to the notice requirements contained in Clause 6

a medical practitioner whose employment is terminated on the
grounds of redundancy shall be entitled to the following amount
of severance pay in respect of a continuous period of service:

Period of Continuous Service Severance Pay
Less than 1 year Nil
1 year but less than 2 years 1 week
2 years but less than 3 years 3 weeks
3 years but less than 4 years 5 weeks
4 years but less than 5 years 7 weeks
5 years but less than 6 years 9 weeks
Thereafter 1 weeks additional

pay for each
additional year of
service

A week’s pay means the ordinary weekly rate of wage for
the medical practitioner concerned.

25.—PROFESSIONAL INDEMNITY
The Hospital shall indemnify and keep indemnified the medi-

cal practitioner from and in respect of all claims, demands,
actions, proceedings, judgements, damages, losses, costs and
expenses which may be brought against the medical practi-
tioner or which the medical practitioner may suffer or incur or
to which the medical practitioner may be put as the conse-
quence of any act done or omitted to be done by the medical
practitioner in the course of the engagement of the medical
practitioner by the hospital pursuant to and in accordance with
the provisions of this Agreement PROVIDED THAT neither
the hospital nor the medical practitioner shall make any state-
ment in respect of any act done or omitted to be done by the
medical practitioner which is or could be construed to be an
admission of liability or negligence in the care or treatment of
any patient without the consent in writing of both the other of
them and that other’s insurer.

26.—ETHICS
The AMA Code of Ethics shall govern the professional con-

duct of the employer and medical practitioners covered by this
Agreement.

27.—HEALTH AND SAFETY
The Hospital shall provide medical practitioners with such

protection from injury and equivalent compensation or other
cover with such amenities as are required to be provided by
any statute or regulation thereunder or industrial award for the
protection and comfort of workers employed or engaged in
the same or any similar class or work in Western Australia.

28.—GRIEVANCE/DISPUTE SETTING PROCEDURES
(a) When a medical practitioner has a grievance arising from

his/her/their contract to raise with the Hospital, the Director
of Emergency Medicine shall be advised in the first instance.
Provided that, where a medical practitioner claims to have been
aggrieved by the Director of Emergency Medicine or if the
matter is unresolved, the Chairman of the Medical Committee
shall also be informed.

(b) If the grievance is not resolved, the Director and/or Chair-
man of the Medical Advisory Committee shall advise the Chief
Executive Officer of:

(i) the nature of grievance; and
(ii) the action taken

(c) If the grievance is not resolved by the Chief Executive
Officer within fourteen (14) days, the Chief Executive Officer
shall inform the medical practitioner of his/her right to be rep-
resented at a meeting of the parties by a representative of the
Association.

(d) If not settled at that meeting, the grievance may be for-
mally submitted in writing to the Hospital by the Association
and the grievance discussed by representatives of the Associa-
tion and the Hospital. Where agreement still cannot be reached
the grievance shall be referred for resolution to an arbitrator
and with such terms of reference as mutually agreed to be-
tween the Hospital and Association.

(e) The Association shall endeavor to ensure that the vis-
iting medical practitioner concerned continues providing
services in a normal manner until the grievance has been
resolved in accordance with the procedures set out above,
or as otherwise agreed by the Hospital, except where the
safety of a visiting medical practitioner or patients is con-
cerned.

(f) The provisions contained in this Clause shall also apply
to the resolution of questions, disputes or difficulties arising
under this Agreement.

29.—AGREEMENT FLEXIBILITY
In recognition of the need for maximum flexibility within

this Agreement:
(1) where the Association and the employer agree, mu-

tually acceptable alternative terms and conditions
may be implemented in substitution of those speci-
fied in this Agreement; and/or

(2) a medical practitioner may by agreement in writing
with the employer receive an all in salary in full sat-
isfaction of the monetary entitlements prescribed by
this Agreement. Provided that the rate shall not when
viewed objectively, and having regard to the whole
of the medical practitioner’s terms and conditions of
employment, be less favorable to the medical practi-
tioner than the entitlements otherwise available un-
der this Agreement.

30.—RENEGOTIATION OF AGREEMENT
Negotiations for a new agreement will commence at least

six months prior to the date of expiration of this Agree-
ment.

If at the date of expiration no new agreement has been reached
then this Agreement shall continue until such time as a new
agreement is entered into.

31.—SIGNING OF AGREEMENT/COMMON SEAL
Dated this day 3rd December 1996
Signature (signed by G.L. Palmer)
Signed by G.L. Palmer
Chief Executive Officer    St John of God Hospital Murdoch
(Position)
as agent for and on behalf of the employer
L.D. Bassett Name
(signed by L.D. Bassett) Signature
The Common Seal of the Western Australian Branch of the

Australian Medical Association was hereunto affixed in the
presence of:

Peter Lynne Jennings Name
(signed by P. Jennings) Signature

(Common Seal affixed)
in the presence of
Paul Constantine Boyatzis Name
(signed by P.C. Boyatzis) Signature

SCHEDULE A—FULL TIME
Medical practitioners engaged on a full time basis shall be

paid in accordance with the following scale:
Classification Level Base Base

Annual Annual
Salary Salary
at date at 1 Jan

of Agmt 1997
+%2

GP (YR 1)
VRGP (YR 1) 13 96313 98240
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Classification Level Base Base
Annual Annual
Salary Salary
at date at 1 Jan

of Agmt 1997
+%2

GP (YR 2)
VRGP (YR 2) 14 100681 102695
GP (YR 3)
VRGP (YR 3)
SNR MED OFFICER (NON
SPECIALIST/ SPECIALIST)
(YR1)
SPECIALIST (YR 1) 15 105023 107123
VRGP (YR 4)
SNR MED OFFICER (NON
SPECIALIST / SPECIALIST)
(YR 2)
SPECIALIST (YR 2) 16 109386 111574
VRGP (YR 5)
SNR MED OFFICER (NON
SPECIALIST/ SPECIALIST)
(YR 3)
SPECIALIST (YR 3) 17 114907 117205
SNR MED OFFICER
(SPECIALIST QUALS) (YR 4)
SPECIALIST (YR 4) 18 117886 120243
SNR MED OFFICER
(SPECIALIST QUALS) (YR 5)
SPECIALIST (YR 5) 19 119105 121487
SNR MED OFFICER
(SPECIALIST QUALS) (YR 6)
SPECIALIST (YR 6) 20 120881 123298
SNR MED OFFICER
(SPECIALIST QUALS) (YR 7)
SPECIALIST (YR 7) 21 124849 127346
SNR MED OFFICER
(SPECIALIST QUALS) (YR 8)
SPECIALIST (YR 8) 22 127332 129878
SNR MED OFFICER
(SPECIALIST QUALS)
SPECIALIST 23 132694 135348

SCHEDULE B—SESSIONAL
Medical practitioners employed on a sessional basis shall be

paid fortnightly at the sessional rate in accordance with the
following scale:
Classification Level Base Base

Session Session
at date at 1 Jan

of Agmt 1997
+%2

GP (YR 1)
VRGP (YR 1) 13 184.63 188.32
GP (YR 2)
VRGP (YR 2) 14 193.00 196.86
GP (YR 3)
VRGP (YR 3)
SNR MED OFFICER (NON
SPECIALIST/ SPECIALIST)
(YR 1)
SPECIALIST (YR 1) 15 201.32 205.35
VRGP (YR 4)
SNR MED OFFICER (NON
SPECIALIST / SPECIALIST)
(YR 2)
SPECIALIST (YR 2) 16 209.68 213.87
VRGP (YR 5)
SNR MED OFFICER (NON
SPECIALIST / SPECIALIST)
(YR 3)

Classification Level Base Base
Annual Annual
Salary Salary
at date at 1 Jan

of Agmt 1997
+%2

SPECIALIST (YR 3) 17 220.27 224.67
SNR MED OFFICER
(SPECIALIST QUALS) (YR 4)
SPECIALIST (YR 4) 18 225.98 230.50
SNR MED OFFICER
(SPECIALIST QUALS) (YR 5)
SPECIALIST (YR 5) 19 228.32 232.89
SNR MED OFFICER
(SPECIALIST QUALS) (YR 6)
SPECIALIST (YR 6) 20 231.73 236.36
SNR MED OFFICER
(SPECIALIST QUALS) (YR 7)
SPECIALIST (YR 7) 21 239.33 244.12
SNR MED OFFICER
(SPECIALIST QUALS) (YR 8)
SPECIALIST (YR 8) 22 244.09 248.97
SNR MED OFFICER
(SPECIALIST QUALS)
SPECIALIST 23 254.37 259.46

SWAN BREWERY (UTILITIES OPERATORS)
ENTERPRISE AGREEMENT 1996

No. AG 338 of 1996.
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Construction, Mining, Energy, Timberyards, Sawmills
and Woodworkers Union of Australia—Western Australian

Branch

and

Swan Brewery Company Pty Ltd

No. AG 338 of 1996.

Swan Brewery (Utilities Operators) Enterprise Agreement
1996

COMMISSIONER S A CAWLEY.

30 January 1997.

Order.
HAVING heard Ms D MacTiernan on behalf of the appli-

cant and Mr A Cottrell on behalf of the respondent, now there-
fore I the undersigned, pursuant to the powers conferred under
the Industrial Relations Act, 1979, and by consent, do hereby
order —

1. THAT the agreement to be known as the “Swan
Brewery (Utilities Operators) Enterprise Agreement
1996” as detailed in the following Schedule shall be
and is registered.

2. THAT this agreement shall replace “The Swan Brew-
ery and Construction, Mining, Energy, Timberyards,
Sawmills and Woodworkers’ Union of Australia
(Western Australia Branch) Agreement 1995, No. AG
120 of 1995”.

(Sgd.) S.A. CAWLEY,
[L.S] Commissioner.
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Schedule.

1.—TITLE
This Agreement shall be referred to as the Swan Brewery

(Utilities Operators) Enterprise Agreement 1996.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Area and Scope
4. Parties Bound
5. Relationship to Parent Agreement
6. Period of Operation
7. Aims of the Agreement
8. Commitments
9. Contract of Employment

10. Hours of Work
11. Overtime
12. Roster—Single Person Operation
13. Remuneration
14. Annual Leave
15. Long Service Leave
16. Personal Leave
17. Parental Leave
18. Record
19. Clothing/Work Clothing
20. Dispute Settling Procedure
21. Productivity Based Rewards
22. Performance Based Pay System
23. Signatories

3.—AREA AND SCOPE
The Swan Brewery Company Limited operating within the

State of Western Australia and Employees who are eligible to
be members of The Construction, Mining, Energy, Timber-
yards, Sawmills and Woodworkers Union of Australia—West-
ern Australian Branch.

At the time of registration the Agreement covers ten (10)
employees.

4.—PARTIES BOUND
This Agreement shall be binding on the Swan Brewery Com-

pany Pty Limited and The Construction, Mining, Energy, Tim-
beryards, Sawmills and Woodworkers Union of
Australia—Western Australian Branch.

5.—RELATIONSHIP TO PARENT AGREEMENT
This Agreement shall be read in conjunction with the Brew-

ery Engine Drivers and Firemen Agreement 1979.

6.—PERIOD OF OPERATION
This Agreement shall operate from 1 September 1996 until

28 February 1999. The parties commit to commence negotia-
tions on a future agreement no later than three (3) months prior
to the expiration of this Agreement.

7.—AIMS OF THE AGREEMENT
To provide a framework whereby there is —

(1) Respect and enhancement for the quality of work,
social and family life.

(2) Equity in remuneration.
(3) Opportunity for employee development and

growth.
(4) A consultative structure that enhances communica-

tion between the parties.
(5) Development of employment arrangements that pro-

vide an ongoing business advantage to the company
and employees.

8.—COMMITMENTS
(1) The parties agree that there will be no extra claims in

relation to wages unless consistent with this agreement.

(2) The parties will meet to review this agreement at least
ninety (90) days prior to its expiry.

(3) Subject to subclause (1) of this clause, any part of this
agreement can be varied by mutual consent.

9.—CONTRACT OF EMPLOYMENT
(1) Probationary Employment
Employment other than casual shall be subject to the satis-

factory completion of a probationary period of service of no
greater than three months.

During the probationary period of service, employment shall
be by the week.

The Employer shall provide regular feed back to the em-
ployee during the probationary period of employment and shall
identify areas of work employment which need to be improved
before the employee can be confirmed in the position.

(2) Continuing Employment
The period of notice for continuing employees, shall be one

month unless a lesser period is agreed to between the parties,
if the lesser period is not agreed then there may be a forfeiture
of wages.

(a) Full time Continuing Employment
A full time continuing employee shall work in ac-
cordance with the Bank of Hours clause as specified
in Clause 10.—Hours of Work, of this Agreement
and hence shall be entitled to the full rates of pay
and conditions as specified in this document.

(b) Part time Continuing Employment
A continuing employee may be engaged for only a
proportion of the bank of hours and shall be entitled
to the rates of pay and conditions specified in this
document on the equivalent pro-rata basis.

(3) Fixed Term Employment
The parties acknowledge that from time to time due to spe-

cial circumstances such as employees being on extended leave
or the requirement for a particular project to be undertaken
that an employee may be engaged for a fixed term.

An employee engaged on a fixed-term basis shall be entitled
to the rates of pay and conditions as specified in this agree-
ment and should the contract be for less than twelve (12)
months, pro rata entitlements shall be paid out at the cessation
of the contract.

Fixed term employment may be either full time or part time.
(4) Casual Employment
A casual employee is one who is engaged and employed as

such.
A casual employee engaged to carry out duties in the con-

tinuous shift roster shall be paid ordinary times hourly rate
(base rate plus shift premium) plus 20% loading in lieu of
annual leave, personal leave and public holidays.

A casual employee engaged to carry out duties other than those
associated with the continuous shift roster, shall be paid an hourly
rate based on the base salary plus the 20% loading. Afternoon,
night and weekend penalties will be paid if applicable.

A casual will not be engaged for a period extending beyond
one month. Should the period need to be extended there will
be consultation with the Union.

(5) Summary Termination
The service of an employee may be summarily terminated

where the employee without reasonable cause or the permis-
sion of the employer has been absent from duty, or has been
found guilty of serious misconduct justifying dismissal.

10.—HOURS OF WORK
(1) This agreement is based on a 35 hour week, Monday to

Friday. The parties acknowledge however that the operation
of the Utilities section is based on the need for a continuous
shift roster and as such a Bank of Hours shall govern the op-
eration of hours for the Utilities operators employed as part of
the continuous shift operation.

(2) Bank of Hours
(a) This Agreement is based upon a Bank Of Hours prin-

ciple, whereby each employee will work 1905 hours
per annum and receive 175 hours annual leave, which
equates to 5 weeks.

(b) Utilities Operators will work a twelve (12) hour con-
tinuous shift roster twenty four (24) hours a day seven
(7) days a week year round. Hours will accumulate
yearly from 1 September to 31 August of each year.
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(c) In conjunction with their Manager, the Utilities Op-
erators will assist in management of the roster to en-
sure that the Bank Of Hours is achieved but not
exceeded, while minimising excessive debits and/or
credits throughout the year.

(d) During the year, the hours will be monitored
(monthly) and if the accumulated hours are off tar-
get for achievement of 1905 per annum, Operators
will by Agreement either —

(i) take time off; or
(ii) work additional hours to maintain target.

11.—OVERTIME
If the Bank of Hours is exceeded as at the end of August the

hours in excess of 1905 will be paid at double time.

12.—ROSTER—SINGLE PERSON OPERATION
(1) Under this Agreement, there is an introduction of single

person operation which shall be reviewed on an on going ba-
sis.

(2) The shift roster shall be designed by the Utilities Opera-
tors in conjunction with their Manager.

(3) It is recognised by the parties that on any shift in which
an operator is working by himself/herself they shall only be
responsible for a restricted number of duties, the scope of which
shall be agreed between the parties.

(4) The Employer shall ensure that all necessary safety
mechanisms are put in place prior to the commencement of
any single person shifts.

13.—REMUNERATION
(1) This agreement provides the Utilities Operators with an

increase in remuneration to the annual salary
indicated below.
(2) Payments are to be in two components —

(a) Base
U3 Utilities Operator $39,000 per annum.
U4 Utilities Operator $41,000 per annum.
The Base includes —

• Payment for holiday bonus.
• Payment for Christmas bonus.
• Payment for 2.5 hours per week overtime.
• Payment for 20 beer tickets.
• Payment of service pay.
• Payment of accrued sick leave.

(b) Penalty Allowance
A penalty allowance of $22,000 is payable to both
U3 and U4 operators and compensates for —

• Shift work allowance.
• Penalty rates for week-end work.
• Working a bank of hours of 1905.
• Penalty rates for public holidays.
• The penalty rate will be fixed at a 54% of mid

point of the Lion Nathan Australia Level 7
salary range.

(c) Pay Arrangements
The base is used for the calculation of superannua-
tion payments, and bonus payments.
Otherwise Utilities operators will receive equal fort-
nightly pays.

14.—ANNUAL LEAVE
(1) The Annual Leave entitlement for continuous shift em-

ployees shall be 175 hours, which equates to 5 weeks entitle-
ment.

(2) Leave falls due after the completion of each 12 months
continuous service. Leave accrues pro rata for each completed
week and is paid out on that basis on termination of employ-
ment.

(3) Subject to the provision of continuous coverage, it is
desirable that employees do not accrue more than one (1) years
leave entitlement unless there is mutual agreement to the con-
trary.

(4) The annual leave roster is the responsibility of the Utili-
ties Operators.

15.—LONG SERVICE LEAVE
An employee’s long service leave will be in accordance with

the Western Australia Industrial Relations Commission Gen-
eral Order for Long Service Leave, except for the following
conditions —

(1) For each completed ten years’ service, 455 hours
leave, which equates to 13 weeks entitlement.

(2) Where at least seven (7) years’ service has been com-
pleted and employment is terminated, pro rata pay-
ment shall be made for each completed year of
service, except where an employee is made redun-
dant when pro rata payment is made after one (1)
completed years’ service.

(3) During the second and subsequent ten (10) year pe-
riods of service, an employee may take pro rata long
service leave after the fifth (5th) year, provided no-
tice satisfactory to the employer is given.

16.—PERSONAL LEAVE
(1) Utilities Operators will be paid at the rate due for that

day for any reasonable absence, provided the Employer is sat-
isfied that the absence is due to bone fide reason such as sick
leave, family or compassionate leave.

(2) The Employer may review payment subject to the im-
pact of any prolonged or repetitive absence on the employees
performance, or on the efficient functioning of the Utilities
department.

(3) If such a review is to be undertaken the Union is to be
notified and consulted.

17.—PARENTAL LEAVE
(1) Maternity Leave shall be in accordance with the Parent

Agreement.
(2) Paternity Leave shall be in accordance with the standard

established by the Australian Industrial Relations Commis-
sion.

18.—RECORD
(1) This clause is inserted into this agreement as a result of

legislation which came into effect on 16 January 1996.
(2) The employer bound by this agreement shall maintain a

time and wages record for each employee.
(3) The entries in the time and wages records for each em-

ployee shall include the employee’s name and details of the
employee’s job classification or description, and any other
detail required by this agreement.

(4) The employer must ensure that each entry in the time
and wages record is retained for not less than seven (7) years
after it is made.

(5) A representative of an organisation of employees shall
have the power to inspect the time and wages records of an
employee or former employee.

(6) The power of inspection may not be exercised for the
purpose of inspecting the time and wages records of an em-
ployee or former employee who —

(a) is not a member of the organisation; and
(b) has notified the employer in writing that the employee

or former employee does not consent to a representa-
tive of an organisation of employees having access
to those records.

(7) The power of inspection may only be exercised by a repre-
sentative of an organisation of employees authorised in accord-
ance with the rules of the organisation to exercise the power.

(8) The representative is empowered to inspect any notifica-
tion that an employee or former employee does not consent to
a representative having access to time and wages records.

(9) A person who has given a notification referred to in para-
graph (b) of subclause (6) hereof may, by notice in writing to
the employer, withdraw the notification and, upon that with-
drawal, the notification ceases to be of effect.

(10) Before exercising a power of inspection the representa-
tive shall give reasonable notice of not less than 24 hours to
the employer.
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(11) The employer shall endeavour to —
(a) maintain the time and wages records of employees

in such a manner that access by a representative of
an organisation to the records of employees does not
give access to records of employees who are not
members of the organisation and have notified the
employer that they do not consent to a representa-
tive of an organisation of employees having access
to the records;

(b) ensure that a representative of an organisation does
not obtain access to the records of employees who
are not members of the organisation and have noti-
fied the employer that they do not consent to a repre-
sentative of an organisation of employees having
access to the records; and

(c) ascertain whether an employee or prospective em-
ployee does not consent to a representative of an or-
ganisation of employees having access to the time
and wages records of the employee or prospective
employee.

(12) A person shall not by threats or intimidation persuade
or attempt to persuade an employee or prospective employee
to give, or refuse to give, written notification that the employee
or prospective employee does not consent to a representative
of an organisation of employees having access to the time and
wages records of that employee or prospective employee.

(13) The employer must ensure that any notification from
an employee or former employee in accordance with this clause
shall be retained for not less than seven (7) years.

(14) There shall be a liberty to apply to amend this clause at
any time.

(15) Any employer or organisation bound by or party to this
agreement may apply to the Western Australian Industrial
Relations Commission at any time in relation to this clause.

19.—CLOTHING/WORK CLOTHING
The Employer will provide uniforms and safety equipment

by agreement, as follows —
(1) Five (5) shirts and three (3) trousers for initial issue

and subsequently on a needs basis.
(2) Two (2) polo shirts per annum.
(3) One (1) Jacket or jumper for initial issue and subse-

quently on a needs basis.

20.—DISPUTE SETTLING PROCEDURE
(1) Intent
The Union and the Employer agree that when a question,

dispute or difficulty arises that the procedure as outlined be-
low will be followed.

The intent of the disputes settling procedure herein is:
(a) To promote the early resolution of disputes by meas-

ures based on open consultation, co-operation dis-
closure of relevant information and discussion.

(b) To achieve negotiated settlements.
(c) The Union and the employer accept that in order to

allow for the intent of the disputes settling proce-
dure they will avoid stoppages of work, lockouts or
any bans or limitations on the performance of work
while the disputes settling procedure is being fol-
lowed. During this procedure the status quo existing
prior to the dispute will be maintained until such time
as the dispute is resolved.

(d) The Union and the Employer agree that no change
in or new work practices will be implemented when
the procedure in subclause (3) of this clause is in
progress other than by agreement of the parties.

(2) Dispute Settling Procedure
There will be three (3) stages which must be followed through

unless resolution of the issue/s is achieved before or during
one of the stages and provided that either party has the right at
any time to raise an issue at a higher stage:

(a) Stage 1:
The issue/s will be raised between the employee/s
and the immediate supervisor/s or if the employee/s
so desires with the Union representative on site and

discussions of the issue/s will take place between
the immediate employer supervisors and the Union
representatives on site and/or the employee/s con-
cerned.

(b) Stage 2:
The issue/s will be discussed by more senior man-
agement and the Union representative/s on site.

(c) Stage 3:
The issue/s will be discussed by Union representa-
tives as determined by the Union’s executive and
employer representatives.

(3) There must be no undue delay in invoking the dispute
settling procedure in an endeavour to settle any dispute and it
will be done by formal notification by one party to the other.

(4) There must be no undue delay in following through each
stage of the disputes settling procedure as required; and a total
of seven (7) days from the formal notification of a dispute
should be allowed for completion of all stages.

21.—PRODUCTIVITY BASED PAY REWARDS
(1) A sliding scale system of bonus will operate based on a

7.5% (of base) payment for achievement of 100% of bonus
target.

(2) Bonus targets for future years shall be negotiated 90 days
before the commencement of the operating years, 1 Septem-
ber.

22.—PERFORMANCE BASED PAY SYSTEM
This Agreement will introduce the concept of performance

based pay for the Utilities Operators. It is recognised by all
parties that this is a diversion from the traditional approach to
achieving pay increases for the Utilities Operators and as such
the parties commit themselves to scrutinising the process on
an ongoing basis throughout the life of this Agreement, most
particularly in December 1997 and February 1999.

(1) Performance Appraisal
Performance Appraisal shall be conducted throughout the

year by the employee, the Utilities Operators as a team and
Brewing Services Engineer.

The average score on the Performance Appraisals conducted
throughout the year shall be used to calculate the employees
pay increase based on the system outlined below —

Performance Increase
Below Target 0
On Target 1—3
Above Target 4—7
Exceptional 8—10

The Performance Appraisal process will be designed by the
Employer, Employees and Union.

(2) Where an employee has qualified for pay increase via
the performance appraisal system, it shall be payable from 1
September of the relevant year.

23.—SIGNATORIES
For and Behalf of :
The Swan Brewery Company Pty Limited
(signed) 12/12/96
A.W. Cottrell Dated:
For and Behalf of :
The Construction, Mining, Energy, Timberyards, Sawmills

and Woodworkers Union of Australia (W.A. Branch)
(signed) 16/12/96

Dated:
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T & T BRICKLAYERS INDUSTRIAL AGREEMENT
No. AG 217 of 1996.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters and
Plasterers Union of Workers

and

Thomas Bird trading as T & T Bricklayers.

No. AG 217 of 1996.

COMMISSIONER P E SCOTT.

9 January 1997.

Order.
WHEREAS this is an application for the registration of an
industrial agreement pursuant to section 41 of the Industrial
Relations Act, 1979; and

WHEREAS a hearing was convened on Monday the 9th day
of September 1996; and

WHEREAS that hearing was adjourned to allow confirma-
tion of the correct name of the Respondent and the number of
employees covered by the agreement; and

WHEREAS the Commission wrote to the Respondent on
the 10th day of September 1996 requesting confirmation by
the 24th day of September 1996, to which no reply was re-
ceived; and

WHEREAS a further hearing was convened on Tuesday the
1st day of October 1996 at which the Commission directed
the union contact the Respondent for confirmation; and

WHEREAS at 25 November 1996, the Commission had re-
ceived no advice from either the Respondent or the Applicant;
and

WHEREAS the Commission advised the parties by letter
dated 27 November 1996 that unless advice was received by
4.00pm on Friday 6 December 1996 that the application for
registration would be dismissed; and

WHEREAS no advice has been received;
NOW THEREFORE, the Commission, pursuant to the pow-

ers conferred on it under the Industrial Relations Act, 1979
hereby orders:

THAT this application be, and is hereby dismissed.
(Sgd.) P.E. SCOTT,

[L.S] Commissioner.

TOWN OF ALBANY OUTSIDE WORKERS
(CARPENTERS & METAL TRADES) CERTIFIED

AGREEMENT 1996
No. AG 309 of 1996.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Construction, Mining, Energy, Timberyards, Sawmills
And Woodworkers Union Of Australia—Western Australia

Branch

and

Town Of Albany And Another.

No. AG 309 of 1996.

Town of Albany Outside Workers (Carpenters & Metal
Trades) Certified Agreement 1996.

SENIOR COMMISSIONER G.L. FIELDING.

28 January 1997.

Order.
HAVING heard Ms D. MacTiernan on behalf of the Applicant
and Mr G.C. Sturman on behalf of the Automotive, Food,
Metals, Engineering, Printing and Kindred Industries Union
of Workers, Western Australian Branch, and there being no

appearance on behalf of the Town of Albany, but by consent,
the Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders:

THAT the agreement made between the parties and
lodged in the Commission on the 15th day of November,
1996 and subsequently varied and entitled Town of Albany
Outside Workers (Carpenters & Metal Trades) Certified
Agreement 1996 be registered as an industrial agreement
forthwith in the terms of the following schedule.

(Sgd.) G.L. FIELDING,
[L.S] Senior Commissioner.

Schedule.

1.—TITLE:
THIS AGREEMENT SHALL BE KNOWN AS THE TOWN

OF ALBANY OUTSIDE WORKERS (CARPENTERS &
METAL TRADES) CERTIFIED AGREEMENT 1996.

2.—PARTIES
THIS AGREEMENT IS BETWEEN THE;
Construction, Mining, Energy, Timberyards, Sawmills and

Woodworkers’ Union of Australia (W.A. Branch); and
Automotive, Foods, Metals, Engineering, Printing and Kin-

dred Industries Union of Workers Western Australian Branch
(Hereinafter referred to as “The Unions”); and

The Town of Albany (Hereinafter referred to as “The Em-
ployer”); and

Those “Outside Workers” of the Town of Albany who are
employed under the Building Trades (General) Award No.31
of 1966, and the Metal Trades (General) Award No. 10 of 1965.

2A.—APPLICATION OF THIS AGREEMENT
This agreement shall apply to the Town of Albany and shall

be binding on the three employees based at the Town of Albany
Depot, situated on North Road, Albany, Western Australia who
are employed under Metal Workers (General) Award No. 10
of 1965 and the Building Trades (General) Award No.31 of
1966, whether they are members of a union or not, and on the
union, its officers and members, and shall also apply to any
new employee regardless of contract employed during the life
of the agreement

3.—DATE OF OPERATION & RE-NEGOTIATION OF
AGREEMENT:

3.1 This agreement shall come into effect from the first
pay period following registration with the WA In-
dustrial Relations Commission and remain in force
for a period of 2 years.

3.2 It is agreed that this agreement replaces the all pre-
vious agreement between the parties, if any.

3.3 It is agreed between the parties that no later than six (6)
months prior to the expiration of this agreement, discus-
sions shall commence between the parties as to whether
this agreement shall continue, be re-negotiated or expire
at the end of the period mentioned in 3.1.

3.4 The agreement will continue beyond the expiry date
unless either party gives thirty (30) days notice of
withdrawal from the Agreement.

3.5 During this six (6) month period, neither party shall
undertake any precipitative action designed to co-
erce the other party.

4.—AIMS OF AGREEMENT:
The principal aim of this Enterprise Agreement is to achieve

the following:
• improve productivity through the attainment of a pro-

ductivity culture;
• effective and customer focussed delivery of services;
• efficient, competitive and accountable work practises
• a safe working environment in which employees take

the highest level of personal responsibility that is
practical, for attaining safe, efficient, effective and
co-ordinated operations;
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• a culture of seeking excellence in service delivery,
continuous improvement, with motivated and chal-
lenged employees;

• a skilled, motivated and reliable workforce, with em-
ployees that have a high level of morale and job se-
curity.

It is agreed that the following three staged plan be imple-
mented to deliver improved work practices and to ensure the
viability of the ‘outside workers’ operations:

Stage 1:
Restructuring of the workforce such that teams of em-

ployees in each major work area are created, reporting
via a team leader (or leading hand), directly to a co-
ordinator. These teams shall be invited to undertake ap-
propriate training to allow these ‘self managed work
teams’ to operate effectively. Stage 1 is to be completed
by 15 December 1996.

Stage 2:
Development and achievement of quality assurance cer-

tification (to ISO 9000 standards), in each of the major
work activities. The aim of Stage 2 is to ensure each ma-
jor work area operates best practice in their field, and
delivers high quality and competitive services. Stage 2 is
to be completed by 19 December 1997.

Stage 3:
Implementation of a planned Best Practice Programme

including competitive testing and bench marking in each
of the major work activities, to be completed by 30 June
1998.

5.—SELF MANAGED WORK TEAMS
It is agreed that self managed work teams be developed, and

that the teams shall accept responsibility for the delivery of
quality service. In particular, work teams shall accept respon-
sibility for the planning of total days work and achieving the
continuity in the days work, effective communication with and
support of Works Co-ordinator and Team Leaders, improved
working relationships between co-workers, observance of
Occupation Health and Safety requirements and other relevant
Council policies.

Achievement of the implementation of the self managed
work teams is to be confirmed with key performance indi-
cators.

6.—SKILL ACQUISITION & TRAINING
It is agreed that a training programme be developed to sup-

port the implementation of self management and competitive
testing principles and to equip employees for the responsibili-
ties involved.

As far as practicable, training shall be conducted at times
when there is least disruption to the work programme. It is
agreed that travel to off-site training venues including after
hours, travelling shall be at single time rates.

Whenever possible, the training provided shall be accred-
ited and recognised in accordance with the National Training
Standards relating to competency.

7.—TRAINING & HIGHER DUTIES
Where the employer invites an employee to undertake

training at a higher level and such training is agreed to by
the employee the higher duties clause of the award shall
not apply.

Such training shall be recorded in hours and shall not ex-
ceed a maximum of 152 hours in total, in any single type of
training. Prior to this provision applying, the Works Co-
ordinator or Team Leader shall determine with the employee
whether the new task is training.

Where training has been undertaken and the new skills are
required and subsequently used, then reclassification (either
temporarily or permanently, as appropriate) shall occur from
the date when the higher skills begin to be used after comple-
tion of training.

These arrangements do not vary award provisions relating
to staff undertaking higher duties where staff training is not
required.

8.—OPPORTUNITIES FOR IMPROVED WORK
PRACTICES

It is agreed that improvement opportunities be explored and
implementation plans be developed by the Outside Workers
Consultative Committee. The Committee shall be equally rep-
resented by employees and employers representatives, and shall
meet on an “as required basis”. Topics for discussion shall
include (but are not limited to):

(a) Identification of under utilised equipment and redun-
dant practices;

(b) Identification of procedures to assist in developing
ways to reduce overheads;

(c) Documenting of procedures;
(d) Establishment of standards and systems of control;
(e) Communication with the workforce; and
(f) Safety in the workplace.

9.—COMPETITIVE TESTING & WORKPLACE ISSUES
Workplace issues, such as matters relating to contracting out Council

services and competitive tendering shall be referred to the Outside
Workers Consultative Committee on a consultative basis.

Where Council is considering calling tenders for work which
is currently carried out by the existing employees covered by
this Agreement, prior advice shall be given to workplace rep-
resentatives with the intention to enable input into the prepa-
ration of specifications and definition of scope of work.

This does not limit Council’s right to contract out or com-
petitively tender works as it considers appropriate.

10.—COMMUNICATION
The parties are committed to maintain regular and efficient

communication to all employees and agree to develop a com-
munication mechanism. Employees will be encouraged to ex-
press their views, and contribute towards improvements in
work practices and services provided throughout the Council.

11.—PERFORMANCE REVIEW
It is agreed that:

(a) the Town of Albany’s system of performance review
and development including the annual assessment
of training needs be continued;

(b) key performance indicators in respect of each work
activity be developed and implemented by the team
members and be monitored by the teams, in conjunc-
tion with the Works Co-ordinator;

(c) key performance indicators in respect of sick leave,
accidents in the workplace and accident re-occurrence
be developed and implemented by the Works Co-
ordinator and Team Leaders, and be monitored by
the Outside Workers Consultative Committee; and

(d) key performance indicators shall be developed as part
of Stage 1 (the creation and operating of self man-
aged work teams) by 30 April 1997.

12.—PERFORMANCE RECOGNITION
The parties agree to work together to develop a performance

recognition scheme to be implemented during the first twelve
months of the agreement being operational.

13.—REDEPLOYMENT, REDUNDANCY AND EARLY
RETIREMENT

(a) In the event of workplace change, unsuccessful competi-
tive tendering, privatisation or closure of sections or section
of the outside employees, employees on mutual agreement with
the Town of Albany shall be entitled to select one of the fol-
lowing options:

(i) Voluntary severance based on 12 weeks notice, plus
severance pay of 2 weeks for every year of service
to a maximum of 26 weeks, in addition to leave en-
titlements.

(ii) Redeployment and retraining into another part of the
Council and without loss of existing classification,
where positions are available and appropriate to the
employee.

(iii) Where practicable and acceptable to all parties, an
employment contract with the successful tender will
be offered.
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14.—HOURS
14.1 The ordinary hours of work for all employees covered

by this agreement shall not be more than 38 hours per week
averaged over 48 working weeks per year, to be worked Mon-
day to Friday between the hours of 6.00 am and 6.00 pm, ex-
cept as varied by this Agreement. (This allows for four weeks
Annual paid leave).

14.2 Employees may be requested without prior notice to
work 26 minutes beyond their normal finishing time on that day
so as to complete jobs and/or tasks, during the peak construction
period of 26 weeks (approximately 1 October to 31 March).

An employee shall accede to any such request unless there
is a very good reason which prevents him/her from doing so.
 14.3 (a) Overtime rates shall not apply to work performed in

accordance with clause 14.2 above.
(b) Employees who perform work in accordance with

clause 14.2 above shall:
(i) be paid at ordinary time rates;

(ii) be allowed to accrue time in lieu at ordinary
time rates (ie. single time); or

(iii) a combination of paragraphs (i) and (ii).
as determined on an annual basis at the discretion of the
Town after consultation with each employee.

15.—ANNUAL LEAVE
Employees shall be entitled to take four weeks annual leave

upon completion of each twelve months service based on their
commencement date.

Except for Christmas stand down period and exceptional
cases of need, each employee shall take their annual leave
during the months of July to October. This clause does not
alleviate the need for leave to be approved by the Works Co-
ordinator or Team Leader, nor to prevent leave being re-nego-
tiated at other times on mutual agreement.

16.—PUBLIC HOLIDAYS
It is agreed between the parties that:

(i) In lieu of the two additional holidays (the day after
New Years Day and Easter Tuesday), the following
provisions shall apply;

(ii) On the 2 January and Easter Tuesday each year an
employee shall become entitled to a days paid ab-
sence in lieu of each of the two holidays previously
observed, these days to be taken in the year in which
they fall due and at the convenience of the employer.

(iii) Should either or both of these two paid days of ab-
sence be deleted as a public service entitlement the
right to the paid day(s) of absence in (ii) shall be
immediately deleted.

17.—FAMILY SUPPORT LEAVE
It is agreed that an employee, other than a casual employee,

with responsibilities in relation to either members of their
immediate family or members of their household who need
their care and support shall be entitled to use, in accordance
with this sub clause, up to 38 hours of accrued sick leave enti-
tlement for absences relating to compassionate leave or to pro-
vide care and support for such persons when they are ill.

Absence Due to Care & Support of Family Members
(i) The employee shall establish by production of a medi-

cal certificate or statutory declaration, the illness of
the person concerned

(ii) The entitlement to use sick leave in accordance with
this sub-clause is subject to:

1. The employee being responsible for the care
of the person concerned;

2. The person concerned being either a member
of the employee’s immediate family or a mem-
ber of the employee’s household; and

3. The term “immediate family” includes: a wife,
husband, de facto wife, de facto husband, fa-
ther, mother, father-in-law, mother-in-law,
brother, sister, brother-in-law, sister-in-law,
and child (including an adopted child, a foster
child, a step child or an ex nuptial child) of
the employee.

(iii) The employee shall, wherever practicable, give the
employer notice prior to the absence of the intention
to take leave, the name of the person requiring care
and their relationship to the employee, the reasons
for taking such leave and estimated length of absence.
If it is not practicable for the employee to give prior
notice of absence, the employee shall notify the em-
ployer by telephone of such absence at the first op-
portunity on the day of the absence.

Absence Due to Compassionate Leave
(a) An employee, other than a casual employee, shall on

the death within Australia of a wife, husband, de facto
wife, de facto husband, father, mother, father-in-law,
mother-in-law, brother, sister, brother-in-law, sister-
in-law, or child (including adopted child, foster child,
step child and ex nuptial child), be entitled, on no-
tice, to leave up to and including the day of the fu-
neral of such relation and such leave shall be without
deduction of pay for a period not exceeding the
number of hours worked by the employee in two
ordinary working days. In addition, the employee
may elect to utilise up to 38 hours of accrued sick
leave in conjunction with this compassionate leave.
Proof of such death shall be furnished by the em-
ployee to the satisfaction of the employer.

(b) Payment in respect of compassionate leave and fam-
ily support leave is to be made only where the em-
ployee otherwise would have been on duty and shall
not be granted in any case where the employee con-
cerned would have been off duty in accordance with
any shift roster or on long service leave, sick leave,
annual leave, worker’s compensation or leave with-
out pay, or on public holiday.

(c) On prior approval, an employee may swap up to three
prospective Rostered Days Off, to be taken as Com-
passionate Leave (as described in sub-clause a)
above), these days to be worked on alternative days
mutually agreed with the Team Leader or Works Co-
ordinator.

18.—SPECIAL PROVISIONS FOR ABORIGINAL
(INDIGENOUS) EMPLOYEES

i.  An employee covered by this agreement, who is an adher-
ent to Aboriginal culture and who practises Aboriginal spir-
itual and/or religious beliefs, shall be afforded a reasonable
opportunity the employer to follow and practise the require-
ments of that culture or spiritual or religious belief. Where
this involves time away from work, arrangements will made
for the employee concerned to take annual leave or accumu-
lated rostered days off for the purpose, if leave is not other-
wise provided in the award. Alternatively, the employer and
the employee concerned may agree to time off without pay.
All requests for such leave/absences from the workplace must
be presented to the Works Coordinator, giving at least forty
eight hours notice, and be accompanied by reasonable evi-
dence pertaining to the cultural, spiritual or religious event.

ii. When Aboriginal (Indigenous) persons are engaged they
shall be provided with appropriate and related induction train-
ing that shall include recognition of their Aboriginal (Indig-
enous) beliefs and cultures.

iii. An Aboriginal (Indigenous) employee, shall be entitled
to be represented by another person of his or her choosing
during any disciplinary procedures that are instigated; Where
the person chosen by the Aboriginal (Indigenous) employee
to act as the representative is employed by the Town of Albany
that employee shall suffer no loss of wages or other benefit
arising from his or her presence and /or representation made
at any stage of the dispute settlement procedure.

iv. These procedures do not affect any other right that a party
may have pursuant to the terms of the Industrial Relations Act
1988 as amended.

19.—OCCUPATIONAL HEALTH WELFARE AND
SAFETY

The Western Australian Occupational Health Safety & Wel-
fare Act 1984 as amended from time to time shall apply with-
out limitation.
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Further, the employer shall provide, as required, 15 plus sun
screen, protective clothing, sunglasses and hats, current chemi-
cal data sheets, and current educational and statutory informa-
tion relating to safety.

Employees are to ensure correct preventative measures are
taken and personal responsibility shall be taken by each indi-
vidual to maintain their own safety and that of co-workers.

The Town of Albany shall provide two sets of uniforms ini-
tially which will be replaced as they become worn out. The
uniform shall be worn by all employees.

20.—MORNING TEA & LUNCH BREAK
It is agreed that the following flexible morning tea and lunch

break arrangements shall be introduced to reduce the impact
of breaks on the workflow, without penalty rates applying:

Morning Tea Break
(a) Subject to the provisions of this paragraph a rest pe-

riod of ten minutes from the time of ceasing to the
time of resumption of work shall be allowed each
morning.

(b) The rest period shall be counted as time off duty with-
out deduction of pay and shall be arranged at a time
or in a manner to suit the convenience of the em-
ployer, so as to not impede workflow.

(c) Refreshment may be taken by employees during the
rest period but the period of ten minutes shall not be
exceeded under any circumstances.

Lunch Break
A minimum (and a maximum) of 30 minutes unpaid lunch

break to be taken between the hours of 11 am —2 pm, and will
be taken at a time to suit the employer, so as not to impede the
work flow.

21.—JURY SERVICE
The employer shall release employees, without loss of pay,

up to a maximum of five working days for the purpose of jury
service. Proof of the call to participate in jury service to be
provided to the satisfaction of the Works Coordinator.

22.—PAID MEETINGS
Subject to prior approval from the Works Co-ordinator or

Team Leader, all meetings held on-site for the purpose of
employees discussing and participating in the following mat-
ters shall be paid: Enterprise Bargaining; Occupational Health
& Safety; Union and Industrial Relations meetings.

These arrangements are subject to 2 days prior notification
to the Works Co-ordinator or Team Leader advising of matters
to be discussed and anticipated duration. These meetings are
to be held at a time which causes minimal disruption to the
workflow.

23.—RECOGNITION OF ON-SITE DELEGATES
Any delegate elected by the employees, and recognised by

the employer, for the purposes of representing the employees
in relation to Industrial Relations, Occupational Safety, Su-
perannuation, Workplace and Enterprise Bargaining and Com-
petitive Tendering, shall be given sufficient paid time and access
to the employees to ensure proper representation and report-
ing back to the employees of all relevant issues, subject to
prior agreement and approval of the Works Co-ordinator.

24.—LEAVE LOADING
The parties agree that the 17.5% leave loading paid on an-

nual leave shall be incorporated into the fortnightly wage as
an annualised payment. Any leave loading accrued prior to the
date of this agreement commencing shall be paid as an addi-
tional payment to employees who are entitled.

25.—SALARY SACRIFICE
Where the rules of the Superannuation Fund allow, an eligi-

ble employee to make additional voluntary contributions, an
eligible employee may elect to sacrifice part of their salary to
make additional voluntary contributions to the fund and the
employer shall, where an election is made upon the direction
of the employee, deduct contributions from the employee’s
wages and pay them to the fund in accordance with the direc-
tion of the employee and the rules of the fund, provided that
there is no additional cost to Council.

In addition, where an employee wishes to make voluntary
contributions to a private insurance scheme, providing a mini-
mum of five employees elect the same private insurance
scheme, an eligible employee may elect to sacrifice part of
their salary and the employer shall, where an election is made
upon the direction of the employee, deduct contributions from
the employee’s wages and pay them to the fund in accordance
with the direction of the employee and the rules of the fund,
provided that there is no additional cost to Council.

Where salary/wages are reduced below the award rate by
the request for salary sacrifice, the sacrificed salary/wage will
be considered part of the award salary/wage.

26.—PERIODIC LOADINGS AND ALLOWANCES
The parties agree that where an employee is eligible for a

periodic or irregularly paid loading or allowance under the
Award the Town of Albany may strike an agreed rate with the
employee (with the assistance of the Union Shop Steward if
the employee desires) to incorporate the payment into the
employee’s fortnightly wage as an annualised payment.

27. —SICK LEAVE INCENTIVE
An incentive bonus of $50 shall be paid at the end of each

quarter, to those employees who have not taken sick leave
during that quarter. Employees who have taken up to two sick
days off during that quarter shall also be eligible to this incen-
tive payment on the condition that they have provided a sick
certificate from a professional medical practitioner for all time
taken off.

28.—TUTOR LEAVE
An individual employee who is recognised as a Union rep-

resentative, may request paid leave to attend Union organised
training, in respect to the role and responsibilities of Union
representatives. The Town will consider each request on it’s
merit depending on the subject of the training and the impact
of the staff absence on the workflow. The request must be
made at least seven working days prior to the training event
and be directed to the Works Coordinator.

29.—PLANT AND MACHINERY
The parties agreed that whenever possible employees are to

be consulted prior to the purchase of plant by Council.

30.—DISPUTE SETTLEMENT
Shall be in accordance with the dispute procedure as set out

in the Building Trades (General) Award No.31 of 1966, and
the Metal Trades (General) Award No. 10 of 1965.

31.—EQUAL OPPORTUNITY
The Western Australian Equal Opportunity Act 1984, as

amended from time to time shall apply without limitation.

32.—APPLICATION OF AWARD
Except where varied by a term of this agreement the Building

Trades (General) Award No.31 of 1966, and the Metal Trades
(General) Award No. 10 of 1965 as amended from time to time
shall apply without limitation. Where there is conflict between
the agreement and the award then the terms and conditions of
this agreement shall apply to the extent of any conflict.

Where a decision of the Australian Industrial Relations Com-
mission (AIRC) provides a greater benefit to the employees
covered by this agreement, than is provided by this agreement,
then the AIRC decision shall apply. Any award increases will
be absorbed by this agreement up to the point where the award
rate exceeds the rates achieved by this agreement.

33.—NO FLOW ON
It is a term of this agreement that no part of this agreement

shall flow on to any other part of this Council or any other
Council.

34.—AGREEMENT PAYMENTS
The Town of Albany agrees to make the following payments

as part of this agreement which is in addition to the Award
wages current as at 1st August 1996, the payment due for any
previous Agreement (if any), and payments (such as leave load-
ing) annualised in this Agreement:

1st Payment
An hourly rate payment of $0.75 per hour (ie. $57.00 per fort-

night), effective from the date of signing of this Agreement.
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2nd Payment
An hourly rate payment of $0.25 per hour ($19.00 per fort-

night), effective on the first of July 1997, subject to having
implemented the Self Managed Work Teams as described in
Clauses 4 and 5 of this Agreement, and making reasonable
progress in achieving Stage 2.

3rd Payment
An hourly rate payment of $0.30 per hour ($22.80 per fort-

night), effective on 19 December 1997, subject to having im-
plemented the Quality Assurance program and achievement
of third party certification in each major work activity.

SIGNING OF AGREEMENT
BY

ALL PARTIES
Signed:Bill Ethell
COMMON SEAL   Date:   6 Nov 96
On behalf of the
Construction, Mining, Energy,
Timber Yards, Saw Mills and
Wood Workers Union of Australia—
Western Australia Branch
Signed: J Sharp-Collett(signed)
COMMON SEAL Date:     12/11/96
On behalf of the
Automotive, Foods, Metals,
Engineering, Printing and Kindred
Industries Union of Workers Western Australian Branch
Signed:  Murray Jorgensen Date: 4/11/96
On behalf of the
Town of Albany
CHIEF EXECUTIVE OFFICER

UNITED CONSTRUCTION PTY LTD ENTERPRISE
AGREEMENT HISMELT SERVICES 1996

No. AG 334 of 1996.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

United Construction Pty Ltd

and

The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers—Western Australian

Branch.

No. AG 334 of 1996.

United Construction Pty Ltd Enterprise Agreement for
HIsmelt Services 1996.

SENIOR COMMISSIONER G.L. FIELDING.

13 January 1997.

Order.
HAVING heard Mr D.R. Sproule on behalf of the Applicant
and Mr G.C. Sturman on behalf of the Respondent and by
consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders:

THAT the agreement made between the parties in the
terms of the following schedule and lodged in the Com-
mission on the 11th day of December, 1996 entitled United
Construction Pty Ltd Enterprise Agreement for HIsmelt
Services 1996 be registered as an industrial agreement
and replaces United Construction Hismelt Maintenance
Core Crew Enterprise Agreement 1994, No. AG 282 of
1995.

(Sgd.) G.L. FIELDING,
[L.S] Senior Commissioner.

Schedule.

1.—TITLE
This Agreement shall be known as the United Construction

Pty Ltd Enterprise Agreement for HIsmelt Services 1996 and
shall replace AG282 of 1995.

2.—ARRANGEMENT
Title Clause No.
Aims and Objectives 6
Arrangement 2
Construction Allowance Equivalent 15
Date and Period of Operation and Review 4
Dispute Resolution 9
Incidence and Parties Bound 3
No Extra Claims—Commitments 11
Productivity Improvement Agenda 8
Reclassification 6
Relationship to Parent Award 5
Site Allowance 13
Strategy for Achieving the Aims of the Agreement 7
Superannuation  12
Title 1
Tool Allowance  14
Training 10
Rates of Pay  17
Redundancy 16
Schedule A—Wage Rates

3.—INCIDENCE AND PARTIES BOUND
This Agreement shall apply to and be binding upon United

Construction Pty Ltd in its maintenance operations at the
HIsmelt Research and Development Facility at Kwinana and
an estimated 20 employees of United Construction Pty Ltd
engaged on HIsmelt maintenance activities who are members
or eligible for membership of the Automotive, Food,Metals,
Engineering, Printing and Kindred Industries Union of Work-
ers Western Australian Branch (AFMEPKIUW).

The parties to this agreement are United Construction Pty
Ltd (the Employer) and the AFMEPKIUW (the Union).

4.—DATE AND PERIOD OF OPERATION AND
REVIEW

(1) This Agreement shall replace the previous Enterprise
Agreement on and from the date of registration by the West-
ern Australian Industrial Relations Commission for a period
of two years.

(2) The parties shall review the Agreement three months
prior to its cessation.

(3) The parties will assess achievements in productivity and
efficiency during the term of the Agreement.

(4) Following the process of reviewing this Agreement it
shall be renewed, replaced or cancelled as appropriate.

5.—RELATIONSHIP TO PARENT AWARD
(1) The provisions of the Agreement shall be read and inter-

preted wholly in conjunction with Part 1 of the Metal Trades
(General) Award 1966 No. 13 of 1965.

(2) Where there is any inconsistency between this Agree-
ment and Part 1 of the Metal Trades (General) Award, this
Agreement shall prevail to the extent of any inconsistency.

6.—AIMS AND OBJECTIVES
(1) The shared aim of this Agreement is to allow United

Construction to provide a service of Total Quality and Total
Commitment while allowing flexibility for HIsmelt op-
erations.

HIsmelt is a site in which United Construction strive to
maintain a multi-skilled, flexible and loyal workforce. It is
intended that this agreement will allow all parties to it to fur-
ther enhance the skills and attributes of the United Construc-
tion HIsmelt Core Crew workforce.

(2) To support this aim, the following specific objectives
have been agreed—

(a) To be the preferred maintenance service contractor
to HIsmelt at the time of contract renewal.

(b) To maintain and enhance the multi-skilled aspects
of the HIsmelt Core Crew that already exists.
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(c) To have a highly motivated, dedicated and loyal
workforce.

(d) to continually improve safety in the workplace and
the personal awareness of safety and correct proce-
dures such that lost time injuries are trending to-
wards zero and medical treatment injuries are
substantially reduced.

(e) To enhance the working relationship that already ex-
ists between the workforce and the management.

(f) To continuously improve the flexibility that has been
created with the core crew.

7.—STRATEGY FOR ACHIEVING THE AIMS OF THE
AGREEMENT

(1) To achieve the aims and objectives of Clause 6 of this
Agreement the following strategy has been agreed—

(a) To monitor the progress of productivity and efficiency
initiatives resulting from the application of this
Agreement, and to evaluate proposals offering po-
tential productivity and/or flexibility enhancements.

(b) A monitoring committee has been established com-
prising of two employee representatives and two
employer representatives, to monitor the progress of
the Productivity Agenda Items for employees under
this agreement.

(2)(a) Ongoing discussions regarding productivity, work
practices, employee relations and general proposal
for improvement of any aspect of operations will take
place on a monthly basis to allow the monitoring of
productivity aims and objectives. It will allow the
committee to utilise and acknowledge the intellec-
tual resources, skills and experience available within
the United Construction workforce to reach and
maintain the aims and objectives of this agreement.

(b) The parties will continue to address issues designed
to increase productivity and flexibility at the United
Construction maintenance operations at the HIsmelt
facility.

8.—PRODUCTIVITY IMPROVEMENT AGENDA
The following agenda items have been established with

agreed targets to form the base to determine entitlement to
wage increases specified in Clause 12—Wage Increase of this
Agreement.

(a) Multi-skilling
Employees will, subject to Clause 35 of the Metal Trades

(General) Award, when required carry out all such duties that
are within the limits of an employee’s skill, competence and
training. This will be further enhanced by training and certifi-
cation of employees of United Construction HIsmelt Mainte-
nance Core Crew. This is done in conjunction with Clause
10—Training.

(b) Flexibility
Employees will perform all reasonable directions and duties

within their limits of skill, competence and training, to facili-
tate a flexible and productive working environment.

(c) Staff to Assist Wages Employees Where Practicable
Engineering, commissioning and supervisory staff may use

tools when carrying out inspections, testing equipment or in-
structing employees under agreed circumstances; provided this
does not replace in any way the jobs of employees covered by
this agreement.

(d) Workforce Meetings
Meetings between the workforce representatives and the

management of United Construction will continue to be held
at times mutually convenient to both parties.

Local Issues—Meetings to report on local United Construc-
tion Pty Ltd issues will continue to be held at times conven-
ient to the Company and Employees. It has been practice to
have these meetings in the meal break and the parties agree
that this is the most convenient time. Discussions will take
place if either party wish to change from the above.

(e) Work Schedule
Under this agreement future working arrangements may be

altered consistent with the clients needs for maintenance flex-
ibility, in consultation with the Monitoring Committee and

where the onsite workforce representative so desires, a matter
may be referred to the Union for consideration.

It is understood by the employees covered under this agree-
ment that due to the nature of the site, flexibility in work struc-
ture is a key element of this agreement.

The existing break structure consists of—
Smoko: 15 minutes (Paid at ordinary time)
Lunch: 30 minutes (Unpaid)

Under this agreement it is agreed that this shall not be ex-
ceeded under any circumstances. This will be monitored at
the monthly monitoring meeting.

(f) Quality/Rework
The monitoring committee will address work quality. The

Committee will put into place a system of assessing and evalu-
ating the quality of work carried out within the Enterprise.

The Committee will establish a current level of defects. This
level will be evaluated in regard to the current productivity.
An action plan will then be established in regard to maintain-
ing or reducing (if necessary) the quantity of rework. This
figure will be reviewed at the monthly review period.

(g) Consumables
The Monitoring Committee will address the area of

consumables in the HIsmelt Maintenance Core Crew stores.
The Committee will put into place a system of assessing and
evaluating the level of consumable used from the United Con-
struction HIsmelt Stores and United Construction Kwinana
Stores.

The Committee will establish a current level of consumables.
This level will be evaluated in regard to the current productiv-
ity and manning levels. An action plan will then be established
in regard to reducing (if necessary) the quantity of consumables
used. This figure will be reviewed at the monthly review pe-
riod.

(h) Call Out
It is acknowledged that due to the nature of the maintenance

work undertaken by the United Construction HIsmelt Core
Crew all employees may be contacted and requested to work
(if available) with minimum notice. Employees required to be
called out will be paid in accordance with the relevant award
provision.

(i) Unpaid Days Off
(i) Employees will accrue an Unpaid Day Off (“UDO”)

at a rate of one every 28 consecutive days.
(ii) The UDO’s shall be taken at a time mutually agreed

between the employee and his/her supervisor. Em-
ployees shall request his/her UDO from their super-
visor. Should the UDO requested not be suitable to
the supervisor, a day and date shall be agreed within
7 days of the request by the employee.

(iii) UDO’s may be accrued to a maximum of six days
and a maximum of five consecutive days (UDO’s)
can be taken at any time at the discretion of the Project
Manager.

(iv) It is intended that the introduction of UDO’s as part
of the agreement will assist employees to pursue
personal/family activities (that require business op-
erating hours).

(v) The same day off shall not be allowed for all or the
majority of employees.

(vi)  Due to the nature of the work undertaken at the
HIsmelt Facility, occasions may arise when there is
a lack of productive work for employees. By agree-
ment between the employer and an employee, Ac-
crued Unpaid Days Off may be taken during any
period when a lack of work occurs. Agreement will
not be unreasonably withheld by either side.

(j) Sick Leave
All employees where possible will reduce absent/sick days

taken. The target for this agreement is that average sick leave
taken should not be more than 50% of the award entitlement.

(k) Annual Leave
Due to the nature of the work undertaken at the HIsmelt

Facility an employee may be requested to take short term an-
nual leave when lack of work occurs, which shall not exceed 5
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days in any calendar year unless the employer and employee
agree otherwise.

9.—DISPUTE RESOLUTION
(1) Where a question, dispute or difficulty arises the matter

shall initially be discussed between the employee concerned
and if that employee so desires his/her workforce representa-
tive and the employee’s immediate supervisor.

(2) If the question, dispute or difficulty is still unresolved by
the discussions referred to in subclause (1) hereof the workforce
representative shall discuss and attempt to resolve the dispute
with the site manager.

(3) Where the above discussions fail to resolve the matter of
concern it shall be referred to a senior management representa-
tive and a representative of the State branch of the union. The
parties shall then initiate steps to resolve the grievance as soon
as possible.

(4) While the steps in subclause (1), (2) and (3) hereof are
being followed no industrial action shall be taken. A mini-
mum of seven days is allowed for steps 1, 2 and 3 to solve any
dispute.

(5) If after seven days the grievance is still not resolved,
either party may refer the matter to the Western Australian
Industrial Relations Commission provided that any party re-
serves the right to refer an issue to the Western Australian
Industrial Relations Commission at any time.

(6) Either party will give the earliest possible advice to the
other party of any issue or problem which may give rise to a
question, dispute or difficulty. All relevant facts shall be clearly
identified and recorded throughout. At least seven days shall
be allowed for all stages of the discussions to be finalised.

(7) No bans or limitations will be placed on the performance
of work while the dispute procedure is being followed.

10.—TRAINING
A training assessment committee will be established for

United Construction Pty Ltd HIsmelt Core Crew. This will
comprise the Project Manager, Supervisor and the site
workforce representative. This committee will develop a train-
ing programme based on the needs of the site. They will then
forward formal proposals to the United Construction Pty Ltd
Training Department. This committee will operate within
Clause 35 of the Metal Trades (General) Award.

11.—NO EXTRA CLAIMS—COMMITMENTS
(1) The parties undertake a commitment that there shall be

no further claims for any or all the life of this Agreement.
(2) The parties to the Agreement shall be bound by the terms

of the Agreement for its duration.
(3) The parties to the Agreement shall oppose any applica-

tions by other parties to be joined to this Enterprise Agree-
ment.

(4) The terms of this Agreement will not be used to progress or
obtain similar arrangements or benefits in any other enterprise.

12.—SUPERANNUATION
As a result of custom and practice, that has developed at the

Hismelt site, it has been agreed that United Construction will
continue its current practice of contributing to the C+BUS
Superannuation Scheme for all of its Hismelt employees.

All parties have further given their commitment that this
particular issue will not be used as a precedent for application
outside this agreement, whether those other sites involve United
Construction or not.

13.—SITE ALLOWANCE
The site allowance for all disabilities on the Hismelt site is

$1.70 per hour (flat).

14.—TOOL ALLOWANCE
Where United Construction does not provide a tradesman or

an apprentice with tools ordinarily required by that employee
in the performance of their work, the employee will be paid a
weekly tool allowance of $9.70 per week.

15.—CONSTRUCTION ALLOWANCE EQUIVALENT
As a result of custom and practice at the Hismelt site, an

allowance equal to a ‘$29.40 Construction Allowance’ per week
shall be paid. All parties have further given their commitment

that this particular issue will not be used as a precedent for
application outside this agreement, whether those other sites
involve United Construction or not.

16.—REDUNDANCY
Clause 14 of Metal Trades General Award Part II shall

apply.

17.—RATES OF PAY
1) In specific acknowledgment of the productivity and

efficiency enhancements targeted with the successful op-
eration of this Enterprise Agreement and a continued com-
mitment from all parties, wage rates of employees covered
by this agreement shall be increased by a total of 15%
across the term of this agreement. Such increases will be
granted in non—cumulative instalments as detailed in
subclause (2) of the clause.

i) WAGE STRUCTURE: All purpose rate per week
(38 Ordinary Hours)

Column 1: Paid 7½% increase effective from the
date of agreement (date) payable from
the first full pay period from the date
of ratification.

Column 2: Paid 7½% increase in the first full pay
period on or after 12 months from the
operative date.

ii) The all purpose wage rates specified in schedule A
are all inclusive and, subject only to the payment of
tool allowance, leading hand allowance and construc-
tion allowance, and are inclusive of all other special
rates and allowances.

2) SCHEDULE A
Hismelt 1996 EBA Column 1 Column 2
38 Hour Week Base Rates $ $

Instrumentation and Controls Tradesperson 628.49 672.34
Instrument Tradesperson—Complex Systems 570.98 610.81
Instrument Tradesperson 557.53 596.42
Scientific Instrument Maker 557.53 596.42
Welder—Special Class 547.16 585.34
Welder 537.04 574.51
Electrician—Special Class 570.98 610.81
Electrical Fitter 537.04 574.51
Electrical Installer 537.04 574.51
Boilermaker 537.04 574.51
Tradesperson the greater part of whose 542.04 579.85

time is occupied in marking off and/or
template making

Mechanical Tradesperson—Special Class 570.97 610.81
Tradesperson 537.04 574.51
Pipe Fitter 537.04 574.51
Fitter—Refrigeration 537.04 574.51
Fitter—Window Frame 537.04 574.51
Motor Mechanic 537.04 574.51
Machinist—Engineering First Class 537.04 574.51

Second Class 478.69 512.08
Certificated Rigger or Scaffolder 503.22 538.33
Rigger or Scaffolder—Other 488.70 522.79
Tool and Material Storeperson 472.38 505.64
Tradesperson’s Assistant 455.47 487.24
Tradesperson’s Assistant—who from time 459.05 491.07

to time uses a grinding machine
Lagger—

first 6 months experience 454.40 486.10
2nd and 3rd six months’ experience 459.05 491.07
4th and 5th six months’ experience 463.81 496.17
thereafter 466.79 499.35

Grinder using portable machine 463.93 496.30
Crane Attendant and Dogman 488.70 522.80
Labourer 430.70 460.75

AUTHORITY TO APPROVE AGREEMENT
SIGNATURES OF THE PARTIES

Signed for and on behalf of United Construction Pty Ltd:

A Carpenter (signed) Adam Carpenter 5/12/96
Signature Name of person authorised Date

to sign on behalf of United
Construction Pty Ltd (print)



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 77 W.A.I.G.420

Signed for and on behalf of United Construction HIsmelt Mainte-
nance Core Crew in the presence of:
R. Taylor (signed) Russell Taylor 5/12/96
Signature Name of person authorised Date

to sign on behalf of United
Construction Pty Ltd
Maintenance Core Crew
(print)

John Ferguson (signed) John Ferguson 3/12/96
Signature Name of person authorised Date

to sign on behalf of The
Automotive, Food, Metals,
Engineering, Printing and
Kindred Industries Union
of Workers—Western
Australian Branch (print)

THE COMMON SEAL of )
The Automotive, Food, Metals, )
Engineering, Printing and Kindred ) COMMON SEAL
Industries Union of Workers— )
Western Australian Branch was )
hereunto affixed in the presence of: )

VAX APPLIANCES ENTERPRISE BARGAINING
AGREEMENT 1996
No. AG 320 of 1996.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers—Western Australia

Branch

and

Vax Appliances (Australia) Pty Ltd.

No. AG 320 of 1996.

Vax Appliances Enterprise Bargaining Agreement 1996

CHIEF COMMISSIONER W.S. COLEMAN.

28 January 1997.

Order.
HAVING heard Mr G. Sturman on behalf of the Applicant
and no appearance on behalf of the Respondent, and by con-
sent, the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act, 1979, hereby orders:

THAT the Vax Appliances Enterprise Bargaining Agree-
ment 1996 attached hereto be and is hereby registered as
an industrial agreement and shall operate on and from the
13th day of December, 1996.

(Sgd.) W.S. COLEMAN,
[L.S] Chief Commissioner.

Schedule.

1.—TITLE
This Agreement shall be known as the Vax Appliances En-

terprise Bargaining Agreement 1996.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Area, Scope and Parties Bound
4. Relationship to Other Awards
5. Term
6. Objectives
7. Continuous Improvements
8. Avoidance of Industrial Disputes and Resolution of

Questions and Difficulties
9. Wages.

Signatories to Agreement.

3.—AREA, SCOPE AND PARTIES BOUND
(1) This Agreement shall apply to employees of Vax Appli-

ances (Australia) Pty Ltd who are, or eligible to be, members
of the Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union—Western Australian Branch
(“AFMEPKIU”) in the classifications shown in Clause 9.—
Wages hereof.

(2) The parties to this Agreement are—
Vax Appliances (Australia) Pty Ltd,
296 Victoria Road,
Malaga. 6062
Automotive, Food, Metals, Engineering,
Printing and Kindred Industries Union—
Western Australian Branch
1111 Hay Street,
West Perth. 6005

(3) This Agreement covers approximately 20 employees.

4.—RELATIONSHIP TO OTHER AWARDS
(1) This Agreement shall be read wholly in conjunction with

the Metal Trades (General) Award No. 13 of 1965 with re-
spect to employees bound by those Awards.

(2) Where there is any inconsistency between this Agree-
ment and the aforementioned Award, this Agreement shall pre-
vail to the extent of such inconsistency.

5.—TERM
(1) This Agreement shall operate from 26th August 1996 to

31st December 1996 and shall remain in force after that date
until replaced, or either party withdraws from the Agreement.

(2) Not later than one month prior to the expiration of this
Agreement, the parties will confer to assess renewal or other-
wise of the document.

(3) In these negotiations the Company reserves the right to
take cognisance of current productivity initiatives which have
been put in place.

6.—OBJECTIVES
(1) The employers and employees agree that by consulta-

tion, mutual trust and improved quality of employment, pro-
ductivity, competitive position and long term growth of Vax
Appliances will be gained.

(2) Short Term Objectives:
(a) To increase productivity and efficiency thus enabling

the company to achieve a reduction in the time taken
to manufacture items.

(b) To gain a commitment to continuous improve-
ment.

(c) To increase individual awareness and responsibility
of quality.

(d) To maximise flexibility.
(e) To be more responsive to the needs of employees.

(3) Long Term Objectives:
(a) To enhance the culture and attitudes of all employ-

ees, thereby creating a sense of pride and belonging
to the company.

(b) To examine the application of career paths for em-
ployees covered by this Agreement, with a view to
increasing their skill levels and opportunities and their
worth of the Company.

(c) To increase competitiveness.
(d) To improve job satisfaction.

7.—CONTINUOUS IMPROVEMENTS
The employer and all employees covered by this Agreement

are committed to becoming actively involved in the Enter-
prise Bargaining Agreement.

8.—AVOIDANCE OF INDUSTRIAL DISPUTES AND
RESOLUTION OF QUESTIONS AND DIFFICULTIES
The parties will adhere to the provisions prescribed by Clause

34.—Avoidance of Industrial Disputes in the Metal Trades
(General) Award No. 13 of 1965.
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9.—WAGES
Employees will receive a wage increase of 3% per week, as

shown hereunder, payable from 26th August 1996.
Award Current Rate after Wage Rate with

Wage Group Rate 1995 Increase 1996 3% Increase

C14 349.40 — 380.50
C13 366.10 378.10 389.45
C12 388.60 400.60 412.60
C11 409.50 421.50 434.15

SIGNATORIES TO AGREEMENT
For and on behalf of Vax
Appliances Pty Ltd— .............................................

        21/11/96
Clint Fricker
For and on behalf of the
Automotive, Food, Metals, Engineering,
Printing and Kindred Western Australian Branch -.

.............................................
      22/11/96

Jock Ferguson
Assistant Secretary

WALSH’S GLASS FACTORY ENTERPRISE
AGREEMENT

No. AG 313 of 1996.
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters and
Plasterers Union of Workers

and

Sandpath Pty Ltd trading as Walsh’s Glass and Another

No. AG 313 of 1996.

Walsh’s Glass Factory Enterprise Agreement.

COMMISSIONER P.E. SCOTT.

3 January 1997.

Order.
HAVING heard Mr G Giffard on behalf of the Applicant and
Mr D Sproule on behalf of the Respondent and by consent, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders:

1. THAT the Walsh’s Glass Factory Enterprise Agree-
ment in accordance with the following Schedule be
registered on the 12th day of December 1996.

2. THAT the Transport Workers’ Union of Australia,
Industrial Union of Workers, Western Australian
Branch be formally joined as party to this Agree-
ment.

(Sgd.) P.E. SCOTT,
[L.S] Commissioner.

Schedule.
ENTERPRISE AGREEMENT

CONSENT AGREEMENT

1.—TITLE
This Agreement shall be known as the Walsh’s Glass Fac-

tory Enterprise Agreement.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Application of Agreement
4. Parties Bound

5. Life of Agreement
6. Relationship to Awards
7. Single Bargaining Unit
8. Aim of Agreement
9. Measures to Achieve Gains in Productivity

10. Statement of Implementation
11. Industry Standards
12. Avoidance of Industrial Disputes
13. Rates of Pay
14. Renewal of Agreement
15. No further Claims
16. Not to be used as a Precedent
17. Union Dues
18. Union Meetings
19. Heat Stress
20. Classification Structure

Appendix “A”—Working Hours—Arrangements
Appendix “B”- Machinery Maintenance
Appendix “C”—Acceptance of New Technology
Appendix “D”—Housekeeping
Appendix “E”—World Class Performance
Appendix “F”—Introduction of Fortnightly Payroll
(Electronic Funds Transfer)
Appendix “G”—Disciplinary Procedure
Appendix “H”—Wage Rates
Appendix “I”—Shift Work

3.—APPLICATION OF AGREEMENT
This Enterprise Consent Agreement shall apply at the Walsh’s

Glass Factory premises in respect to all its employees who are
covered by the following Awards:

• Building Trades 1968 No. 31 of 1966
• Transport Workers General No. 10 of 1961

There are approximately 30 employees covered by this
Agreement.

4.—PARTIES BOUND
This Agreement shall be binding upon the Western Austral-

ian Builders’ Labourers, Painters and Plasterers Union of
Workers, Transport Workers Union of Australia (Western Aus-
tralia) hereafter known as “the Unions” and officers and mem-
bers thereof and upon the Company as to all its employees
who are members of or eligible to be members of the Union
covered by this clause of this Consent Agreement.

5.—LIFE OF AGREEMENT
This Agreement shall operate from the beginning of the first

full pay period to commence on or after 31st day of October
1996 and shall remain in force until 31 December 1997.

6.—RELATIONSHIP TO AWARDS
This Agreement shall be read and interpreted wholly in con-

junction with the following Awards:
• Building Trades 1968 No. 31 of 1966
• Transport Workers General No. 10 of 1961.

Herein referred to as the ‘Parent Awards’, provided that where
there is any inconsistency this Agreement shall take precedence
to the extent of the inconsistency.

7.—SINGLE BARGAINING UNIT
The unions named in this Agreement will act along with

the Company as a single bargaining unit for the purpose
of implementing and negotiating items of this Agreement
in accordance with the decision in the January 1992 Stage
Wage Case.

8.—AIM OF THE AGREEMENT
The parties to this Agreement recognise that to compete ef-

fectively in the current economic environment significant ad-
vances are required and can be achieved by providing product
of the highest quality at optimum cost providing excellent cus-
tomer service and having highly trained and motivated em-
ployees.

This Agreement aims to achieve the following objectives:
— Increase the efficiency of the organisation, thereby

attaining benefits for the employees, customers and
shareholders.

— Supply product of a high quality on a timely basis.
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— Develop and maintain a working environment in
which the company can compete effectively and re-
ward employees for performance at agreed levels.

— Retain the principles of job rotation skills training in
a team environment which are required for the de-
livery of effective career paths.

“With the benefits of flexibility, and the right
attitudes consistent with agreed goals, ie: cul-
tural change leading to improved productivity”.

— To ensure that stability and experience in key skilled
areas are maintained to ensure the highest attainable
yields and quality customer service, and maximise
job security.

The company needs to reduce order turnaround times, as
demonstrated by a reduction in credit notes, improve customer
service and quality to retain competitiveness.

There needs to be improved yield in controllable areas;
processing control including minimum damage to product,
cutting loss; time loss; rectification of reject production and
improved employee skills.

There needs to be improved customer service (quality, time-
liness, courtesy).

The parties recognise that an important factor in achieving
these objectives is to develop a work culture in which all em-
ployees are involved in decisions affecting them, have access
to required training activities and benefit from these efforts
thereby providing employees with more secure and better paid
jobs.

The parties agree that these are only the first steps in a path
of continual improvements if the Company is to remain vi-
able.

The need for flexibility of jobs and duties within and be-
tween work areas, subject only to limitations imposed by indi-
vidual skill levels, safe working practices and legal
requirements, is also recognised as critical to achieving the
objectives of this Agreement.

9.—MEASURES TO ACHIEVE GAINS IN
PRODUCTIVITY, EFFICIENCY AND FLEXIBILITY
The following initiatives have been agreed to assist the busi-

ness become more efficient and provide a better competitive
base for the future.

1. Working hours to ensure the highest level of cus-
tomer service. Appendix “A”

2. A commitment to maintenance of machinery. Appen-
dix “B”

3. A commitment to the acceptance of new technology.
Appendix “C”

4. House keeping provisions to complement customer
service. Appendix “D”

5. The setting, striving and measuring of targets to sup-
port the company’s initiatives towards “World Class
Performance”. Appendix “E”

6. Introduction of fortnightly pays. Appendix “F”
7. Disciplinary Procedure. Appendix “G”
8. Shift Work, Appendix “I”

10.—STATEMENT OF IMPLEMENTATION
1. The items dealt with in Appendices “A”, “B”, “C’, “D”,

“G”, “I” will be effective immediately upon signing of the
Agreement.

2. The introduction of fortnightly payment of wages as de-
scribed in Appendix “F” and agreed in the stage I Enterprise
Award continuing the use of Electronic Funds Transfer will
commence within the first 3 months of the ratification of the
Agreement and will involve consultation and communication
on the methods and effect to the employees involved.

3. The introduction of the initiatives by the Company under
the World Class Performance program as described in Appen-
dix “E” will be introduced within the first 6 months of ratifi-
cation.

4. The introduction of a classification structure will occur
within six months of the ratification of this Agreement. This
period may be extended by Agreement between the parties
due to unforseen circumstances.

11.—INDUSTRY STANDARDS
This Agreement shall not operate so as to cause any em-

ployee to suffer a reduction in ordinary time earnings or in
national standards; such as national standard hours of work,
annual leave or long service leave.

12.—AVOIDANCE OF INDUSTRIAL DISPUTES
It is the intention of the Agreement to deal with disputes

between the parties which are liable to cause stoppages in the
following manner:

When a matter concerning any questions, disputes
or difficulties is in dispute between the Unions and
an employer or a matter coming within the ambit of
the Agreement or Parent Award arises that is likely to
cause a dispute, the following procedure shall be fol-
lowed.

(a) Work shall continue without interruption
whilst the employee/s or their representative
discusses the dispute with the employer con-
cerned, and both parties shall attempt to reach
agreement. In these discussions, the employee
representative may seek the advice and assist-
ance of the Employer Organisation or senior
company I.R representatives.

(b) In the event that the discussions provided for
in sub-clause (a) hereof fail to settle the dis-
pute, it shall be referred to the employer or-
ganisation or IR representative and the
Secretary of the relevant Unions.

(c) A “cooling off” period of seven days shall ap-
ply as from the date the dispute notification is
received by the employer organisation and the
relevant Unions. The responsibility for noti-
fying the dispute shall be equally on both the
employer and the Unions. During the “cool-
ing off” period, work shall continue without
interruptions from industrial stoppages, bans
and/or limitations.

(d) During this “cooling off” period, discussion
to take place between the officers of the com-
pany or employer organisation and the Unions,
with the view to settling the dispute.

(e) Failing a satisfactory settlement being
achieved following such discussions, the dis-
pute may then be referred to the State Indus-
trial Relations Commission.

13.—RATES OF PAY
The Rates of Pay at Appendix “H” shall apply to Walsh’s

employees covered by this Agreement.
This Agreement provides for Wage rate increases in recog-

nition of the productivity commitments made in this Agree-
ment. These increases are to be the only wage increases
available under this Award except where a State Wage Case
Decision would have an effect on this Award. No double count-
ing will exist in respect to wages.

14.—RENEWAL OF AGREEMENT
It is agreed between the parties that prior to any initiatives

being taken to renew or replace this Agreement, discussions
between the parties will commence at least 2 months prior to
expiration to determine the appropriate course of action.

15.—NO FURTHER CLAIMS
No variation or amendment to the agreement shall be enter-

tained by any of the parties during the defined term of the
Agreement.

16.—NOT TO BE USED AS A PRECEDENT
This Agreement shall not be used in any manner whatsoever

to obtain similar arrangements or benefits in any other plant
or enterprise.

17.—UNION DUES
When authorised by individual employees, the employer

undertakes to arrange for the deduction of Union dues on a
regular basis, and such monies deducted remitted to the Un-
ion.
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18.—UNION MEETINGS
Union meetings will normally be held before work or at lunch

time. Meetings will be held as efficiently as possible and ef-
forts will be made to hold meetings at mutually agreed times.
Occasionally it may be necessary to hold Union meetings dur-
ing work time.

19.—HEAT STRESS
A Heat Stress Policy (based on the existing Company policy)

shall be negotiated between the Company, BLPPU and TWU
representatives and Walsh’s employees. It is Company policy
that Walsh’s employees will not enter any construction site
that has been affected by Inclement weather.

20.—CLASSIFICATION STRUCTURES
The Parties to this Agreement will finalise an integrated clas-

sification structure for Walsh’s Glass based on building and
transport industry relativities for both on-site and off-site ar-
eas, in line with Nationally accredited Skill Levels.

Common Seal
(signed) K REYNOLDS
(ON BEHALF OF THE BLPPU) (PRINT NAME)
Common Seal
(signed) J MCGIVERON
(ON BEHALF OF THE TWU) (PRINT NAME)
(signed) JOHN ROBERT WALSH
(ON BEHALF OF THE COMPANY)      (PRINT NAME)
Dated this 31st day of October 1996.

APPENDIX “A”
WORKING HOURS—ARRANGEMENTS

The employees covered by this Agreement will work a 38
hour week within the spread of hours 6am to 6pm consisting
of 7 hours and 36 minutes work time with 30 minutes unpaid
meal break in accordance with the Parent Award.

Further, the following hours will be observed by factory
employees (excluding drivers):

1.  Day Shift Mon to Thurs 7 to 3.30pm
Friday 7 to 1.30pm

   Afternoon Shift Mon to Thurs 3 to 11.30pm
Friday 1.30 to 8.00pm

This arrangement may be altered by agreement be-
tween the parties to the Agreement.

2. The workers covered by the Transport Workers Gen-
eral Award No. 10 of 1961 will work a 40 hour week
within the spread of hours 6 am to 6 pm consisting
of 8 hours work time per day with 30 minutes un-
paid daily meal break.

A flexible arrangement for a Rostered Day off every
month for each driver will be agreed to between the rel-
evant parties.

APPENDIX “B”
MACHINERY MAINTENANCE

It is recognised that improved productivity can be achieved
by employees being responsible for a certain level of mainte-
nance of their machinery and equipment.

Employees will undertake maintenance and repairs to the
machinery with management direction and within their classi-
fication level and competency, so long as the additional tasks
are not designed to promote de-skilling of workers, and are
incidental and peripheral to their major tasks.

APPENDIX “C”
ACCEPTANCE OF NEW TECHNOLOGY

It is recognised by both the employees and management
that there may be significant level of new technology in-
troduced to the workplace over the next 2 years. It is agreed
employees will be trained as required and accept the
changes and work with the Company to ensure the new
technology is expeditiously installed and commissioned,
and operated at the direction of the Company. Where prac-
tical, appropriate nationally accredited training will be
available to Walsh’s employees, during work time, in or-
der to operate the new technology.

APPENDIX “D”
HOUSEKEEPING

The employees accept that a high standard of housekeeping
is an important part of good customer service and quality prod-
uct. It is agreed that employees will be responsible and will be
held accountable to maintain a high level of cleanliness and
order in the work area. They will actively participate in regu-
lar housekeeping audits and undertake the duties, within skills
levels to keep the workplace neat and safe.

APPENDIX “E”
WORLD CLASS PERFORMANCE

The employees will be actively involved in the Company’s
initiatives to improve the business within the World Class con-
cept.

The Company will be instituting new production program-
ming and scheduling systems to improve scheduling and pro-
duction performance.

The employees will be involved in setting team targets,
measuring progress and striving to meet the targets in these
areas which are key to the performance and ongoing viability
for both the Company and employee welfare. These areas in-
clude:

Production outputs and labour costs
Occupational health and safety
Customer satisfaction and Quality standards
Individual and team based training and development
Environmental management to at least comply with gov-
ernment legislation and community expectations

APPENDIX “F”
INTRODUCTION OF FORTNIGHTLY PAYROLL

(ELECTRONIC FUNDS TRANSFER)
An agreement by all parties to move the current method of

weekly payroll out to fortnightly.
Method of introduction is as follows—

1. Payment of wages shall remain on a Thursday.
2. As of implementation date the employees will re-

ceive a full two weeks pay on the normal Thursday,
thus receiving a full week’s pay in advance.

3. The next pay will be two weeks from that date.
4. “To recover the advancement of pay, deduction will

be made by six equal fortnightly deductions and the
next being 2.92 hours (7 in total) ie. Reduction of
fortnightly pay by 5.84 hours = 76 hours less 5.84 =
70.16 per fortnight”.

5. Employees will be required to sign authorisation for
such deductions.

6. Where errors occur in the fortnightly pay it will be
corrected in a manner that is agreed between the em-
ployee and pay office.

APPENDIX “G”
DISCIPLINARY PROCEDURE

POLICY
(a) Misconduct
In Misconduct cases, clear evidence of the misconduct is

needed. The manager should document the incident and col-
lect evidence by taking written statements from all witnesses
present. The employee may be suspended during the investi-
gation (usually with pay).

The strict procedure to be followed is:
(i) The employees should attend an interview (with a

representative if requested) with the manager and his/
her supervisor. The purpose of the interview is to be
explained and the specific allegations should be put
to the employee who should be given an opportunity
to reply, both at the meeting and after, in writing, if
the employee wishes to do so.
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(ii) The results of the meeting should be put in writing.
The employee should be given a copy of the notes
taken and given the opportunity to make comments
about them.

(iii) If the misconduct is not serious enough to justify
dismissal the employee should receive a written
warning which details the nature of the misconduct.
It should be made clear that a repetition of the mis-
conduct will result in dismissal.

(iv) If the employee engages in further misconduct, an-
other investigation as outlined above should be car-
ried out. The employee should then either be issued
with a final warning or dismissed after having had
an opportunity to clarify the complaints and respond
to the allegations being put to him.

If the misconduct is deemed serious enough to warrant dis-
missal, alternatives to immediate dismissal should be consid-
ered (ie. Demotion or transfer). The employee should be given
the opportunity to discuss such alternatives and his/her com-
ments should be considered.

If the decision to terminate is still deemed to be warranted
by the Manager, the decision should be given to the employee
in writing.

In the case of a serious misconduct a Manager is entitled to
dismiss without notice an employee found guilty, although there
are processes which must be observed so as to reduce the pos-
sibility of the Commission making an adverse finding against
the employer.

Walsh’s Glass commits to acting within a reasonable time
after the misconduct has been described and investigated and
that the employee should have the opportunity to defend him/
herself against the allegation of misconduct.

(b) Unsatisfactory Performance

In the case of unsatisfactory performance four procedural
steps should be followed:

(1) The employee should be given a verbal warning in a
counselling session between the manager and em-
ployee. It is important that a record of this first warn-
ing is kept. The Manager should ensure that the
substance of the discussion is recorded along with

details such as time, place and employee response
written and/or verbal. The employee should be of-
fered suitable training, if appropriate and shall be
entitled to representation at the meeting with Man-
agement.

(2) If performance has not improved then the employee
should be given a written warning outlining the na-
ture of the problem. The employee’s supervisor
should be involved and may be present during the
counselling session. It should be made aware that if
the unsatisfactory performance continues his/her job
will be in jeopardy. Training may also need revising.
The employee may also have a representative attend
the meeting.

(3) If performance remains unsatisfactory when reviewed
after the written warning, the employee should again
be counselled and be given an opportunity to respond.
A final warning in writing may then be issued and a
date set for a review.

(4) At the set date the employee’s performance should
be reviewed again. If it is still unacceptable the Man-
ager should consider whether alternatives to termi-
nation are available and if alternatives are not
practicable the decision to terminate with notice may
be taken.

(5) On terminations the Manager should—

(a) hold a meeting with the employee, their Su-
pervisor and a representative if requested;

(b) review the steps to counsel the employee;

(c) give the employee an opportunity to reply;
and

(d) issue the employee with a written notice of
termination explaining the reasons for dis-
missal and the entitlements owing.

(6) The dismissal of an employee shall not be harsh, un-
just or unfair.

(7) Written warnings shall lapse and be removed
after twelve months if no additional warning/s
have been given during the previous twelve
months.

APPENDIX “H”

WALSH’S GLASS—WAGE RATE INCREASES

Original Rate 1st March, 1996 1st October, 1996 1st May, 1997 1st December, 1997
per week week hour week hour week hour week hour

glazier $542.79 $580.50 $15.28 $588.78 $15.49 $605.07 $15.92 $621.35 $16.35
$496.29 $532.14 $14.00 $539.03 $14.19 $553.92 $14.58 $568.81 $14.97
$488.23 $523.76 $13.78 $530.41 $13.96 $545.05 $14.34 $559.70 $14.73
$478.37 $513.50 $13.51 $519.85 $13.68 $534.20 $14.06 $548.55 $14.44
$459.77 $494.16 $13.00 $499.95 $13.16 $513.75 $13.52 $527.54 $13.88

cutter $515.33 $551.94 $14.52 $559.40 $14.72 $574.86 $15.13 $590.32 $15.53
$504.97 $541.17 $14.24 $548.32 $14.43 $563.47 $14.83 $578.62 $15.23
$472.88 $507.79 $13.36 $513.98 $13.53 $528.16 $13.90 $542.35 $14.27
$456.89 $491.17 $12.93 $496.88 $13.08 $510.58 $13.44 $524.29 $13.80
$443.64 $477.39 $12.56 $482.70 $12.70 $496.01 $13.05 $509.32 $13.40
$442.18 $475.87 $12.52 $481.14 $12.66 $494.40 $13.01 $507.67 $13.36
$414.80 $447.39 $11.77 $451.83 $11.89 $464.28 $12.22 $476.72 $12.55

driver $442.89 $476.61 $12.54 $481.90 $12.68 $495.18 $13.03 $508.47 $13.38
$409.00 $441.36 $11.61 $445.63 $11.73 $457.90 $12.05 $470.17 $12.37

material
handler $363.10 $393.62 $10.36 $396.51 $10.43 $407.41 $10.72 $418.30 $11.01

metal trades $421.33 $454.18 $11.95 $458.82 $12.07 $471.46 $12.41 $484.10 $12.74
$398.63 $430.58 $11.33 $434.54 $11.44 $446.50 $11.75 $458.46 $12.06
$388.63 $420.18 $11.06 $423.84 $11.15 $435.50 $11.46 $447.16 $11.77
$364.60 $395.18 $10.40 $398.12 $10.48 $409.06 $10.76 $419.99 $11.05
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APPENDIX “I”
SHIFT WORK

The following outlines the understanding between the West-
ern Australian Builders’ Labourers, Painters and Plasterers
Union of Workers and Walsh’s Glass regarding shift work.

1. Where a shift pattern is undertaken for less than 7
consecutive shifts, clause 18 2(a) and (b) of the Build-
ing Trades Award 1968 (No. 31 of 1966) will apply.

2. Where a shift is undertaken for seven or more con-
secutive shifts a 25% loading shall apply to each
worker until that worker works at least one week on
day shift.

3 . For employees undertaking work on a Saturday, Sun-
day or Public Holiday the normal penalty rates shall
apply.

4. Overtime may be worked on a Saturday, Sunday or
Public Holiday without breaking the continuity of
the shift.

5. Shifts commencing on Saturdays, Sundays or Pub-
lic Holidays shall attract the appropriate penalty rates
for work completed on those days.

WALSH’S GLASS WESTERN AUSTRALIAN
RETAILING ENTERPRISE AGREEMENT STAGE 1

No. AG 314 of 1996.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters and
Plasterers Union of Workers

and

Sandpath Pty Ltd trading as Walsh’s Glass.

No. AG 314 of 1996.

Walsh’s Glass Western Australian Retailing Enterprise
Agreement Stage 1.

COMMISSIONER P E SCOTT.

3 January 1997.

Order.
HAVING heard Mr G Giffard on behalf of the Applicant and
Mr D Sproule on behalf of the Respondent and by consent, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders:

THAT the Walsh’s Glass Factory Enterprise Agreement
in accordance with the following Schedule be registered
on the 12th day of December 1996.

(Sgd.) P.E. SCOTT,
[L.S] Commissioner.

Schedule.

ENTERPRISE BARGAINING AGREEMENT
CONSENT AGREEMENT

1.—TITLE
This Agreement shall be known as the Walsh’s Glass West-

ern Australian Retailing Enterprise Agreement Stage I.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Application of Agreement
4. Parties Bound
5. Life of Agreement
6. Relationship to Parent Award

7. Aim of Agreement
8. Customer Service Standards
9. Measures to Achieve Gains in Productivity

10. Statement of Implementation
11. Avoidance of Industrial Disputes
12. Rates of Pay
13. Renewal of Agreement
14. No further Claims
15. Not to be used as a Precedent
16. Union Dues
17. Union Meetings
18. Heat Stress
19. Classification Structure

Appendix ‘A’—Fares and Travel
Appendix ‘B’—Introduction of Fortnightly Payroll
(Electronic Funds Transfer)
Appendix ‘C’—Working Hours—Arrangements
Appendix ‘D’—World Class Performance
Appendix ‘E’—Disciplinary Procedure
Appendix ‘F’—Wage Rates

3.—APPLICATION OF AGREEMENT
This Enterprise Consent Agreement shall apply at the Walsh’s

Glass Western Australian Retailing Operations located at:
• 200 Bannister Road, CANNINGVALE
• 8/231 Balcatta Road, BALCATTA
• 173 Great Eastern Highway, MIDLAND

in respect to all its employees who are covered by the State
Building Trades Construction Award WA No. 14 of 1978. There
are approximately 12 employees covered by this Agreement.

4.—PARTIES BOUND
This Agreement shall be binding upon the Western Austral-

ian Builders’ Labourers, Painters and Plasterers Union of
Workers, (hereafter referred to as the “Union”) and officers
and members thereof and upon the Company as to all its em-
ployees who are members of or eligible to be members of the
Union covered by this Consent Agreement.

5.—LIFE OF AGREEMENT
This Agreement shall operate from the beginning of the first

full pay period to commence on or after 31 October 1996 and
shall remain in force until 31 December 1997.

6.—RELATIONSHIP TO PARENT AWARD
This Agreement shall be read and interpreted wholly in con-

junction with the State Building Trades Construction Award
WA 14/78.

7.—AIM OF AGREEMENT
The parties to this agreement recognise that if the retail busi-

ness of the company is to survive in Western Australia in the
face of increasing competition and a fluctuating economic
environment it must create some competitive edge. The com-
pany also recognises that employees need to be competitively
rewarded for the business to retain a stable and committed
workforce

This Agreement seeks to recognise the flexibility and pro-
ductivity gains provided by this Agreement with increases to
wage rates to provide appropriate level of payments to its
employees.

This Agreement also involves the implementation of pro-
ductivity measures and company initiatives to make the busi-
ness more competitive as per the following clauses.

8.—CUSTOMER SERVICE STANDARDS
(a) The company will commit to provide the appropriate train-

ing on paid time to raise the skill levels of employees. It will
provide regular feedback meetings with employees, evaluate
views of the employees on methods to enhance the Customer
Service aspects of the business. There will be feedback given
on each suggestion either immediately or after appropriate
consideration.

(b) The employees will commit to undertake the appropriate
customer service training.  They will strive to enhance the
business through customer service and to build a competitive,
business which will provide secure and well rewarded em-
ployment.
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9.—MEASURES TO ACHIEVE GAINS IN
PRODUCTIVITY, EFFICIENCY AND FLEXIBILITY
The following items have been agreed to improve the effi-

ciency in running the business and provide an environment
for enhanced customer services.

(a) Discussions to be held regarding Fares and Travel.
Appendix ‘A’

(b) Fortnightly payment of wages through electronic
funds transfer. Appendix ‘B’

(c) Working hours to ensure highest level of customer
service. Appendix ‘C’

(d) World Class Performance initiatives which will be
introduced by company. Appendix ‘D’

(e) Disciplinary Procedure. Appendix ‘E’

10.—STATEMENT OF IMPLEMENTATION
1. Customer service standards will be introduced within 3

months of the signing of this Agreement.
2. Fortnightly pays will be implemented within 3 months of

signing this agreement.
3. World Class Performance initiative will be introduced

within 6 months of the signing of this Agreement.

11.—AVOIDANCE OF INDUSTRIAL DISPUTES
It is the intention of the Agreement to deal with disputes

between the parties which are liable to cause stoppages in the
following manner:

When a matter concerning any questions, disputes or diffi-
culties is in dispute between the Unions and an employer or a
matter coming within the ambit of the Agreement or Parent
Award arises that is likely to cause a dispute, the following
procedure shall be followed.

a) Work shall continue without interruption whilst the
employee/s or their representative discusses the dis-
pute with the employer concerned, and both parties
shall attempt to reach agreement. In these discus-
sions, the employee representative may seek the ad-
vice and assistance of the Employer organisation or
senior company I.R representatives.

b) In the event that the discussions provided for in sub-
clause (a) hereof fail to settle the dispute, it shall be
referred to the employer organisation or IR repre-
sentative and the Secretary of the relevant Unions.

c) A “cooling off” period of seven days shall apply as
from the date the dispute notification is received by
the employer organisation and the relevant Unions.
The responsibility for notifying the dispute shall be
equally on both the employer and the Unions. Dur-
ing the “cooling off” period, work shall continue
without interruptions from industrial stoppages, bans
and or/limitations.

d) During this “cooling off” period, discussion to take
place between the officers of the company or em-
ployer organisation and the Unions, with the view to
settling the dispute.

e) Failing a satisfactory settlement being achieved fol-
lowing such discussions, the dispute may then be re-
ferred to the State industrial Relations Commission.

12.—RATES OF PAY
The Rates of Pay at Appendix “F” shall apply to Walsh’s

employees covered by this Agreement.
This Agreement provides for Wage rate increases in recogni-

tion of the productivity commitments made in this Agreement.
These increases are to be the only wage increases available

under this Award except where a State Wage Case Decision
would have an effect on this Award. No double counting will
exist in respect to wages.

13.—RENEWAL OF AGREEMENT
It is agreed between the parties that prior to any initiatives

being taken to renew or replace this Agreement, discussions
between the parties will commence at least 2 months prior to
expiration to determine the appropriate course of action.

14.—NO FURTHER CLAIMS
No variation or amendment to the agreement shall be sought

or entertained by any of the parties during the defined term of
the Agreement.

15.—NOT TO BE USED AS A PRECEDENT
This Agreement shall not be used in any manner whatsoever

to obtain similar arrangements or benefits in any other plant
or enterprise.

16.—UNION DUES
When authorised by individual employees, the employer un-

dertakes to arrange for the deduction of Union dues on a regular
basis, and such monies deducted remitted to the Union.

17.—UNION MEETINGS
Union meetings will normally be held before work or at lunch

time. Meetings will be held as efficiently as possible and ef-
forts will be made to hold meetings at mutually agreed times.
Occasionally it may be necessary to hold Union meetings dur-
ing work time.

18.—HEAT STRESS
A Heat Stress Policy (based on the existing Company policy)

shall be negotiated between the Company, BLPPU representa-
tives and Walsh’s employees. It is Company policy that Walsh’s
employees will not enter any construction site that has been
affected by Inclement weather.

19.—CLASSIFICATION STRUCTURE
The Parties to this Agreement will finalise an integrated clas-

sification structure for Walsh’s Glass based on building and
transport industry relativities for both on-site and off-site ar-
eas, in line with Nationally accredited Skill Levels.

Common Seal
(signed)                                    (signed)                             
ON BEHALF OF THE UNION ON BEHALF OF THE

COMPANY
JOHN ROBERT WALSH 
(PRINT NAME)

Dated this 31st day of October 1996

APPENDIX “A”
FARES AND TRAVEL

When the Company employs additional glaziers and is un-
able to supply a vehicle to those new employees, the issue of
the fares and travel allowance to be paid to the relevant em-
ployees it to be the subject of discussion between the parties
to the agreement.

APPENDIX “B”
INTRODUCTION OF FORTNIGHTLY PAYROLL

(ELECTRONIC FUNDS TRANSFER)
An agreement by all parties to move the current method of

weekly payroll out to fortnightly.
Method of introduction is as follows—

1. Payment of wages shall remain on a Thursday.
2. As of implementation date the employees will re-

ceive a full two weeks pay on the normal Thursday,
thus receiving a full week’s pay in advance.

3. The next pay will be two weeks from that date.
4. To recover the advancement of pay, deduction will

be made by six equal fortnightly deductions and the
next being 2.92 hours (7 in total) ie. Reduction of
fortnightly pay by 5.84 hours = 76 hours less 5.84 =
70.16 per fortnight.

5. Employees will be required to sign authorisation for
such deductions.

6. Where errors occur in the fortnightly pay it will be
corrected in a manner that is agreed between the em-
ployee and pay office.

APPENDIX “C”
WORKING HOURS—ARRANGEMENTS

The ordinary working hours shall be worked Monday to Fri-
day inclusive between the hours of 7.00am and 6.00pm, how-
ever prior to any alterations to rostering there will be consultation
between the Western Australian Builders’ Labourers, Painters
and Plasterers Union of Workers and Walsh’s Glass.

Rostered Days Off
In order to further the productivity and flexibility of the

Company, employees covered by this agreement will be able
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to accumulate up to five RDO’s, or the rostered day(s) off
may be substituted for an alternative day(s). The accumulated
days may be taken either in single days or in multiples, pro-
viding the following is adhered to—

1. In each case notice is required to be given and ap-
proval of management obtained.

(i) In the case of one or two days to be taken a
minimum of two days notice is require.

(ii) In the case of three or more days to be taken a
minimum of one weeks notice is required.

2. All accumulated RDO’s are to be taken within the
calender year of them falling due.

3. Approval for taking of alternate RDO’s shall not be
unreasonably withheld.

4. Employees will normally be given 48 hours notice if
they are required to work an RDO. This notice pe-
riod may be waived if the employee is not directed
to work an RDO but agrees to work the RDO.

After Hours Callouts
This area will be covered by an exchange of letters.

APPENDIX “D”
WORLD CLASS PERFORMANCE

The employees will be actively involved in the Company’s
initiatives to improve the business within the World Class con-
cept.

The Company will be instituting new production program-
ming and scheduling systems to improve scheduling and pro-
duction performance.

The employees will be involved in setting team targets,
measuring progress and striving to meet the targets in these
areas which are key to the performance and ongoing viability
for both the Company and employee welfare. These areas in-
clude:

Production outputs and labour costs
Occupational health and safety
Customer satisfaction and Quality standards
Individual and team based training and development
Environmental management to at least comply with gov-
ernment legislation and community expectations

APPENDIX “E”
DISCIPLINARY PROCEDURE

POLICY
(a) Misconduct

In Misconduct cases, clear evidence of the misconduct is
needed. The manager should document the incident and col-
lect evidence by taking written statements from all witnesses
present. The employee may be suspended during the investi-
gation (usually with pay).

The strict procedure to be followed is:
(i) The employees should attend an interview (with a

representative if requested) with the manager and his/
her supervisor. The purpose of the interview is to be
explained and the specific allegations should be put
to the employee who should be given an opportunity
to reply, both at the meeting and after, in writing, if
the employee wishes to do so.

(ii) The results of the meeting should be put in writing.
The employee should be given a copy of the notes
taken and given the opportunity to make comments
about them.

(iii) If the misconduct is not serious enough to justify
dismissal the employee should receive a written
warning which details the nature of the misconduct.
It should be made clear that a repetition of the mis-
conduct will result in dismissal.

(iv) If the employee engages in further misconduct, an-
other investigation as outlined above should be car-
ried out. The employee should then either be issued
with a final warning or dismissed after having had
an opportunity to clarify the complaints and respond
to the allegations being put to him.

If the misconduct is deemed serious enough to warrant dis-
missal, alternatives to immediate dismissal should be consid-
ered (ie. Demotion or transfer). The employee should be given
the opportunity to discuss such alternatives and his/her com-
ments should be considered.

If the decision to terminate is still deemed to be warranted
by the Manager, the decision should be given to the employee
in writing.

In the case of a serious misconduct a Manager is entitled to
dismiss without notice an employee found guilty, although there
are processes which must be observed so as to reduce the pos-
sibility of the Commission making an adverse finding against
the employer.

Walsh’s Glass commits to acting within a reasonable time
after the misconduct has been described and investigated and
that the employee should have the opportunity to defend him/
herself against the allegation of misconduct.

(b) Unsatisfactory Performance
In the case of unsatisfactory performance four procedural

steps should be followed:
(1) The employee should be given a verbal warning in a

counselling session between the manager and em-
ployee. It is important that a record of this first warn-
ing is kept. The Manager should ensure that the
substance of the discussion is recorded along with
details such as time, place and employee response
written and/or verbal. The employee should be of-
fered suitable training, if appropriate and shall be
entitled to representation at the meeting with Man-
agement.

(2) If performance has not improved then the employee
should be given a written warning outlining the na-
ture of the problem. The employee’s supervisor
should be involved and may be present during the
counselling session. It should be made aware that if
the unsatisfactory performance continues his/her job
will be in jeopardy. Training may also need revising.
The employee may also have a representative attend
the meeting.

(3) If performance remains unsatisfactory when reviewed
after the written warning, the employee should again
be counselled and be given an opportunity to respond.
A final warning in writing may then be issued and a
date set for a review.

(4) At the set date the employee’s performance should
be reviewed again. If it is still unacceptable the Man-
ager should consider whether alternatives to termi-
nation are available and if alternatives are not
practicable the decision to terminate with notice may
be taken.

(5) On terminations the Manager should—
(a) hold a meeting with the employee, their Su-

pervisor and a representative if requested;
(b) review the steps to counsel the employee;
(c) give the employee an opportunity to reply; and
(d) issue the employee with a written notice of

termination explaining the reasons for dis-
missal and the entitlements owing.

(6) The dismissal of an employee shall not be harsh, un-
just or unfair.

(7) Written warnings shall lapse and be removed after
twelve months if no additional warning/s have been
given during the previous twelve months.

APPENDIX “F”
WALSH’S GLASS—WAGE RATE INCREASES
Original 1st March, 1st October, 1st May, 1997 1st December,

Rate 1996 1996 1997
per week week hour week hour week hour week hour

glazier $542.79 $580.50 $15.28 $588.78 $15.49 $605.07 $15.92 $621.35 $16.35
$496.29 $532.14 $14.00 $539.03 $14.19 $553.92 $14.58 $568.81 $14.97
$488.23 $523.76 $13.78 $530.41 $13.96 $545.05 $14.34 $559.70 $14.73
$478.37 $513.50 $13.51 $519.85 $13.68 $534.20 $14.06 $548.55 $14.44
$459.77 $494.16 $13.00 $499.95 $13.16 $513.75 $13.52 $527.54 $13.88



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 77 W.A.I.G.428

WESTERN AUSTRALIA POLICE SERVICE
ENTERPRISE AGREEMENT FOR POLICE ACT

EMPLOYEES
No. AG 274 of 1996.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Western Australian Police Union of Workers
and

Hon Minister for Police.
No. AG 274 of 1996.

Western Australia Police Service Enterprise Agreement for
Police Act Employees.

COMMISSIONER R.N. GEORGE.
20 December 1996.

Order.
HAVING heard Mr S. Smith on behalf of the Applicant and
Sergeant G. Hadwiger on behalf of the Respondent, and by
consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders:

THAT the Western Australia Police Service Enterprise
Agreement for Police Act Employees in the terms of the
following schedule be registered and shall operate from
the beginning of the first pay period commencing on or
after 1 May 1996 with the exception of Clauses 10, 11,
12, 17, 18, 21 and 23 which shall operate on and from 1
July 1996.

(Sgd.) R.N. GEORGE,
[L.S] Commissioner.

Schedule.
WESTERN AUSTRALIA POLICE SERVICE

ENTERPRISE AGREEMENT FOR POLICE ACT
EMPLOYEES, 1996

1.�TITLE
This agreement under section 41 of the Industrial Relations

Act shall be known as the Western Australia Police Service
Enterprise Agreement for Police Act Employees No. AG 274
of 1996 and shall replace the Western Australia Police Serv-
ice Enterprise Agreement for Police Act Employees No. AG
131 of 1995.

1A�RELATIONSHIP TO PARENT AWARDS
This agreement shall apply in lieu of the Police Award 1965,

No. 2 of 1966; the Aboriginal Police Aides Award, No. 31 of
1979; and the Police Cadets Award, No. R 7 of 1976.

2.�ARRANGEMENT
1. Title

1A. Relationship to Parent Awards
2. Arrangement
3. Term and Review
4. Area and Scope
5. Definitions
6. Contract of Service�Police Cadets
7. Hours of Duty
8. Salaries
9. Shift Penalties

10. Additional Allowances
11. Camping Allowances
12. District Allowances
13. Disturbance Allowance
14. Higher Duties Allowances
15. Motor Vehicle Allowances
16. On Call Allowance
17. Overtime
18. Prisoners� Rations
19. Property Allowance
20. Pro Rata Payment of Allowances
21. Relieving Allowances

22. Transfer Allowances
23. Travelling Allowances
24. Annual Leave
25. Long Service Leave
26. Parental Leave
27. Sick Leave�Police Cadets
28. Bereavement Leave
29. Public Holidays�Police Cadets
30. Advertising of Vacancies
31. Air-conditioned Vehicles
32. Introduction of Change
33. Typewriters
34. National Training Wage
35. Adjustment of Reimbursement Allowances
36. Agreement Modernisation
37. No Further Claims
38. Entitlement to Leave and Allowances through Ill-

ness or Injury
39. Medical and Hospital Expenses through Illness or

Injury resulting from Duties
40. Medical and Pharmaceutical Expenses
41. Retirement, Removal or Death of an Employee
42. Named Parties and Estimated Number of Employ-

ees Bound upon Registration of Agreement
43. Single Bargaining Unit
44. Mission Statement and Corporate Vision
45. Audit of 4% Second Tier and 1989 SEP
46. Dispute Settlement Procedures
47. Broad Agenda
48. Signatures of Parties to the Agreement

Schedule A�Camping Allowances
Schedule B�District Allowances
Schedule C�District Allowances Boundaries
Schedule D�Motor Vehicle Allowances
Schedule E�Relieving Allowances
Schedule F�Travelling�Transfer Allowances
Appendix A Goals to achieve the 17% increase in
salaries.
Appendix B Memorandum of Understanding.

3.�TERM AND REVIEW
(1) This agreement shall operate for a period of two (2) years

from the beginning of the first pay period commencing on or
after 1 May 1996 with the exception of clauses 10, 11, 12, 17,
18, 21 and 23 which shall have effect on and from 1 July
1996.

(2) No later than six (6) months prior to the expiration of
this agreement the parties shall commence negotiations for a
new agreement.

(3) The parties will assess achievements in performance,
productivity and efficiency during the term of this agreement.

(4) The pay quantum and efficiencies achieved as a result of
this agreement will remain and those rates will form the new
base pay rates for future agreements, except where the award
rate is higher in which case the award rate shall apply.

(5) This agreement will continue in force after the expiry of
its term until such time as either party withdraws from the
agreement by notification in writing to the other party and to
the Western Australia Industrial Relations Commission.

(6) In conducting the review the parties shall consider all pro-
ductivity initiatives introduced over the life of the agreement
including those emanating from the �Delta Reform Process�.

4.�AREA AND SCOPE
This agreement shall apply to all Members of the Western

Australia Police Force, aboriginal police aides and police ca-
dets appointed under the provisions of the Police Act, except
those whose salaries are recommended or determined pursu-
ant to the Salaries Allowances Act 1975 and shall operate over
the whole of the State of Western Australia.

5.�DEFINITIONS
�Aboriginal Police Aide� means an employee appointed as

such under the provisions of the Police Act.
�Agreement� means this Agreement.
�Award� means whichever award is appropriate out of the

Police Award 1965, No. 2 of 1966; the Aboriginal Police Aides
Award, No. 31 of 1979 or the Police Cadets Award, No. R 7 of
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1976 as amended from time to time and any award which re-
places such awards.

�Camp of a Permanent Nature� for the purposes of Clause
11�CAMPING ALLOWANCES means single room accom-
modation in skid mounted or mobile type units, caravans, or
barrack type accommodation or a vessel where the following
are provided in the camp�

� Water is freely available;
� Ablutions including a toilet, shower or bath and laun-

dry facilities;
� Hot water system;
� A kitchen, including a stove and table and chairs,

except in the case of a caravan equipped with its
own cooking and messing facilities;

� An electricity or power supply; and
� Beds and mattresses except in the case of caravans

containing sleeping accommodation.
For the purpose of this definition caravans located in cara-

van parks or other locations where the above are provided
shall be deemed a camp of permanent nature.

�Camp other than a Permanent Camp� for the purposes of
Clause 11.�CAMPING ALLOWANCES means a camp in-
cluding a vessel where any of the requirements defined in a
�camp of a permanent nature� are not provided.

�Centre� means any station from which continuous duty is per-
formed but does not include the Criminal Investigation Branch.

�Commissioned Officer� means an employee appointed as
such under the provisions of the Police Act or Police Regula-
tions or acting as such.

�Commissioner� means the Commissioner of Police ap-
pointed pursuant to the provisions of the Police Act.

�Country Resident Officer in Charge� means an employee
in charge of a police station outside the metropolitan area who
is required to occupy departmental quarters attached or adja-
cent thereto or an employee relieving in such position. For the
purposes of this definition Rottnest Island is considered out-
side the metropolitan area.

�Defacto Spouse� means a person of the opposite sex to the
employee who lives with the employee as the husband or wife
of the employee on a bona fide domestic basis, although not
legally married to the employee.

�Dentist� has the same meaning as it has in the Dental Act 1939.
�Dependant� in relation to an employee (other than for the

purpose of district allowance) means:
(1) spouse, including defacto spouse;
(2) child/children; or
(3) other dependent family;

who reside with the employee and who rely on the employee
for main support.

�Dependant� in relation to an employee (for the purpose of
district allowance) means:

(1) a spouse; or
(2) where there is no spouse, a child or any other rela-

tive resident within the State who rely on the em-
ployee for their main support;who does not receive
a district or location allowance of any kind.

�Detective� means an employee who has been appointed as
a detective who is attached to the Criminal Investigations
Branch and includes a commissioned officer so attached.

�Distant Rate� means the rate per kilometre applicable in
the North West of the State that is prescribed by the agree-
ment under Clause 15�Motor Vehicle Allowance as payment
to an employee for the use by the employee of the employee�s
vehicle for the performance of police duties.

�Emergency� means:
(1) an unforeseen urgent crisis;
(2) serious public disorder; and
(3) searches;

but shall not include normal police activity or the prevention
of payment of any penalty provision covered by this agree-
ment or normal police duty or a requirement to attend court
outside rostered shift.

�Employee� means any person appointed under the provi-
sions of the Police Act to the Western Australia Police Force
or as an aboriginal police aide or as a police cadet.

�Employer� means the Hon Minister for Police.
�Family� in relation to an employee means the employee,

spouse and all dependent children attending school and to those
dependent children living with the employee who are unem-
ployed.

�Headquarters� means the place in which the principal work
of an employee is carried out, as defined by the Commissioner.

�House� for the purposes of Clause 11�Camping Allow-
ances means a house, duplex or cottage including transport-
able type accommodation which is self contained and in which
the facilities prescribed for �Camp of a Permanent Nature�
are provided.

�Incapacity� means unfitness for and absence from duty as
a result of illness or injury and �incapacitated� shall be con-
strued accordingly.

�Manager� means the Manager of Occupational Health,
Safety and Welfare Unit of the Department.

�Medical Practitioner� has the same meaning as it has in the
Medical Act 1894.

�Medicare Benefits� has the same meaning as it has in the
Health Insurance Act 1973 of the Parliament of the Common-
wealth.

�Member of the Police Force� means an employee appointed
as such under the provisions of the Police Act.

�Metropolitan Area� means all of that area within a fifty
(50) kilometre radius of the Perth City Railway Station.

�Metropolitan Resident Officer in Charge� means an em-
ployee in charge of a police station in the metropolitan area
who is required to occupy departmental quarters attached or
adjacent thereto or an employee relieving in such position.
For the purposes of this definition Rottnest Island is consid-
ered outside the metropolitan area.

�Motor Vehicle Allowances� The following expressions shall
have the following meaning in respect to Motor Vehicle Al-
lowances:

(1) �A year� means twelve (12) months commencing on
the 1st day of July and ending on the 30th day of
June next following.

(2) �Metropolitan Area� means that area within a radius
of fifty (50) kilometres from the Perth City Railway
Station.

(3) �South West Land Division� means the south west
land division as defined by section 28 of the Land
Act, 1933-1972 excluding the area contained within
the metropolitan area.

(4) �Rest of State� means that area south of 23.5 de-
grees south latitude, excluding the metropolitan area
and the south west land division.

�North West� means all that part of the State north of the
26th parallel of latitude and shall be deemed to include Shark
Bay

�Operational Duties� throughout the agreement shall mean
attendance by a Country Resident Officer in Charge at such
matters as serious or fatal traffic accidents, serious public dis-
order including domestics, urgent searches, serious crimes or
attendance at his or her police station in such events but shall
not include the requirement to perform routine daily tasks as-
sociated with the responsibilities of a Country Resident Of-
ficer in Charge.

�Part Time Employee� means an employee who is regularly
employed to work less than forty (40) hours per week.

�Partial Dependant� in relation to an employee (for the pur-
pose of District Allowance) means-

(1) a spouse; or
(2) where there is no spouse, a child or any other rela-

tive resident within the State who rely on the em-
ployee for their main support;

who receives a district or location allowance of any kind less
than that applicable to an employee without dependants un-
der any award, agreement or other provision regulating the
employment of the partial dependant.
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�Pharmaceutical Chemist� has the same meaning as it has
in the Pharmacy Act 1964.

�Police Cadet� means an employee appointed as such un-
der the provisions of the Police Act.

�Practicable� means practicable in the fair and reasonable
opinion of the Commissioner: Provided that if any dispute
shall arise as to whether in any case such opinion is fair and
reasonable, the matter in dispute shall be referred for determi-
nation to a Board of Reference established under Section 48
of the Industrial Relations Act.

�Public Event� shall be deemed to include the following:
The Christmas/New Year Road Safety Campaign, Easter Road
Safety Campaign, Channel 7 Christmas Pageant, Royal Agri-
culture Society Show, 96FM Sky Show, Bindoon Rock Festi-
val, Anzac Day Services and Marches, City to Surf Fun Run
and/or similar such events.

�Public Interest� means:
(1) protection of life or property caused by extraordi-

nary events; and
(2) security for Heads of State/Public Figures and spe-

cial events; and
(3) searches;

but shall not include normal police activity or the prevention
of payment of any penalty provision covered by this agree-
ment in normal police duty or a requirement to attend court
outside a rostered shift.

�Public Transport� means any means of public transport
approved by the Commissioner.

�Recruit in Training� means an employee undertaking Acad-
emy based initial training as a member of the Police Force.

�Region� means region of the State within the meaning of
Section 39(2) of the Police Act 1892.

�Special Area� means�
(a) any portion of the State that is�

(i) east of longitude 119 degrees east; or
(ii) north of the 26 degrees of south latitude

(b) Yalgoo, Mount Magnet, Cue and Meekatharra; and
(c) any area outside the State designated a special area

by the Minister.
�Spouse� means an employee�s spouse, including defacto

spouse.
�Union� means the Western Australian Police Union of

Workers.

6.�CONTRACT OF SERVICE�POLICE CADETS
(1) The contract of service of police cadets shall be by the

fortnight and shall be terminable by two (2) weeks notice on
either side or by the payment or forfeiture as the case may be
of a fortnight�s wages in lieu of notice.

(2) The Commissioner shall be under no obligation to pay
for any day not worked on which the police cadet is required
to be present for duty except where such absence is due to
illness and comes within the provisions of Clause 27.�Sick
Leave�Police Cadets or such absence is on account of holi-
days to which the police cadet is entitled under the provisions
of this agreement.

(3) The provisions of this clause apply only to police ca-
dets.

7.�HOURS OF DUTY
(1) (a) The ordinary hours of duty for employees other than

commissioned officers, country resident officers in charge and
those under the arrangements provided under subclause (9) of
this clause shall average forty (40) per week to be worked as
eight (8) hours per day over any five (5) days of the week.

(b) There shall be no fixed hours for commissioned officers
who shall be on duty as required.

(c) For police cadets the ordinary hours of duty shall be
forty (40) hours per week to be worked as eight (8) hours per
day, Monday to Friday inclusive between the hours of 7.00am
and 11.00pm.

(d) An employee, other than a commissioned officer, rostered
off duty who returns on a voluntary basis for additional duty
at sporting or other public events shall be paid at the hourly

rate provided in paragraph (c) of subclause (2) of Clause 8.�
Salaries. In such instances the other provisions of this agree-
ment are suspended and the provisions of Clause
17.�Overtime shall not apply.

In the event that cancellation of the sporting or other public
event occurs within twelve (12) hours of the contracted start-
ing time for the sporting or other public event, employees not
previously notified of the cancellation will be compensated
by payment of two (2) hours pay at the ordinary rate of pay.

(2) (a) Employees who:
(i) have accumulated accrued time off under the provi-

sions contained in subclause (2) of clause 7. Hours
of Duty of the award and who have not taken the
time off prior to this agreement being registered shall
clear the accrued time off at a mutually agreed time
or where agreement can not be reached at a time
determined by the Commissioner during the lifetime
of this agreement

(ii) have taken accrued time off in advance of accrual un-
der the award shall have the option of either working
additional hours to compensate or alternatively elect
to sacrifice the equivalent time off his or her annual
leave or elect to pay back any outstanding monies.

(iii) resign or retire from the Force and have accumu-
lated accrued time off but have not taken this time
off shall be paid for the total accumulated hours on
termination at the ordinary rate of pay; or

(iv) terminates his or her employment and has taken ac-
crued time off for which no entitlement has accrued
shall have his or her salary reduced on termination
by the total hours for which payment has been made
out but for which the employee has no entitlement
toward the accrued time off.

(b) The provisions of this subclause shall not apply to part-
time employees.

(3) (a) At centres, employees shall be designated to work
ordinary hours of duty as set out below and such shifts shall
rotate weekly:

(i) Day Shift�any shift which commences on or be-
tween the hours of 6.00am and 10.00am each day.

(ii) Afternoon Shift�any shift which commences on or
between the hours of 2.00pm and 6.00pm each day.

(iii) Night Shift�any shift which commences on or between
the hours of 7.00pm and 12.00 midnight each day.

(b) Subject to (v) hereof, at places other than a centre, shifts
of eight (8) continuous hours shall be worked as required by
local conditions provided�

(i) where more than one (1) shift is worked each day
such shifts shall alternate weekly;

(ii) that due to local conditions at and in accordance with
the safety and welfare requirements of the employ-
ees, additional employees may be rostered from day
shift onto an afternoon shift or night shift in any week
to cover known situations on particular days;

(iii) such changes as prescribed in sub paragraph (ii) of
this paragraph shall be indicated in advance on ros-
ters when rosters are posted in accordance with
subclause (7) of this clause; and

(iv) where employees are required to be rostered for day,
afternoon and night shifts the afternoon and night
shifts to be worked shall be distributed evenly be-
tween such employees.

(v) This subclause shall not apply to an employee des-
ignated as �country resident officer in charge� or to
an employee relieving in such position who shall
have no fixed daily hours.

(4) Subject to Subclause (9) of this clause the starting times
of shifts at centres and at places other than a centre may be
varied daily but must remain constant within the parameters
of the identified day, afternoon or night shift.

(5) Notwithstanding the provisions of subclause (3) of this
clause the daily hours may be worked as a broken shift:

(i) if the employee applies in writing for permission to
work such shifts; and

(ii) if both the Commissioner and the Union agree.
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(6) (a) Each ordinary shift shall include a meal period of
forty (40) minutes which shall commence at a time within the
4th, 5th or 6th hour of the commencement of a shift. This
meal period shall be considered as time worked.

(b) Should circumstances arise whereby an employee is pre-
vented by continuous duty from partaking a meal commenc-
ing at a time within the 4th, 5th or 6th hour of the
commencement of a shift such employee shall be reimbursed
in accordance with the rate prescribed by Item F15 of Sched-
ule F, provided that an employee shall only be entitled to one
(1) claim per shift.

(c) The employee�s total reimbursement under this subclause
for any one pay period shall not exceed the amount prescribed
by Item F16 of Schedule F. The Commissioner may grant the
payment of this allowance in excess of five (5) days per pay
period if satisfied the claim is warranted.

(d) The provisions of this subclause shall not apply to an
employee in receipt of any entitlement prescribed under Clause
23.�Travelling Allowances or Clause 21.�Relieving Allow-
ances or Clause 11.�Camping Allowances of this agreement.

(7) A roster shall be posted at each place of employment not
later than 1.00pm on the Thursday preceding the week to be
worked showing hours of duty and rest days for the ensuing
week. Such roster may be varied or suspended by the Officer
in Charge in an emergency or where such action is in the pub-
lic interest.

(8) Subject to the provisions of this clause an employee shall
where practicable�

(a) be given twenty four (24) hours notice of any altera-
tion of his or her rostered shift,

(b) (i) Other than in an �emergency� as defined in
this agreement an employee shall be allowed
at least eight (8) consecutive hours off duty
between the end of one ordinary shift and the
commencement of the next ordinary shift.

(ii) Where an employee who has not had at least
eight (8) consecutive hours off duty since the
completion of his or her last ordinary shift is
fatigued due to authorised overtime and there
is four (4) hours or more of the next rostered
shift remaining to be worked, the employee
may, with the approval of his or her officer in
charge, be excused from such part of the shift
to allow the designated break and shall be
deemed to have commenced that shift at the
rostered start time. If a part shift is worked a
shift penalty, if appropriate, will be paid.

(iii) Where an employee who has not had at least
eight (8) consecutive hours off duty since the
completion of his or her last ordinary shift is
fatigued due to authorised overtime and there
are less than four (4) hours of the rostered shift
remaining to be worked, the employee may, with
the approval of his or her officer in charge, be
excused from duty and shall be deemed to have
worked the shift. However in these circum-
stances, a shift penalty will not be paid.

(iv) Where the overtime incurred between ordinary
shifts exceeds (4) hours (and the employee has
not had at least eight (8) consecutive hours
off duty between the end of one ordinary shift
and the commencement of the next)the em-
ployee may, with the approval of his or her
officer in charge, be excused from the next
rostered shift in lieu of the overtime incurred.
In these circumstances, a shift penalty if ap-
propriate, will be paid.

(v) Overtime is to be documented in the usual way
(eg. court slip, report with overtime claim
form, etc).

(vi) An employee seeking to be excused from his
or her next rostered shift or part shift must
personally contact his or her officer in charge
or another officer in authority for approval
prior to the commencement of the shift. Such
approval shall not be withheld except in an
�emergency� as defined.

(9) (a) The shift arrangement prescribed in subclause (3) of
this clause may be varied to meet the needs of a particular
station, non-centre or centre. Such changes must be premised
on the understanding that the majority of the employees sta-
tioned in the section, station or branch must genuinely agree
in accordance with the requirements of Clause 36.�Agree-
ment Modernisation of this agreement.

(b) Such variation in shift arrangements may include any
variation or combination of a minimum of six (6) and a maxi-
mum of ten (10) hour shifts and in excess of five (5) shifts in
a week or forty (40) hours per week.

(c) The arrangements in this subclause may be further var-
ied to allow shifts of twelve (12) hours and in excess of forty
(40) hours per week to be worked in the Police Communica-
tions Branch subject to a term of twelve (12) months from
January 1, 1996 and review by the parties after July 1, 1996.

(d) Where shifts of other than eight (8) hours are worked
meal periods and commencement time of meal periods allowed
under subclause (6) of this clause and shift penalties provided
under subclause (1) of Clause 9.�Shift Penalties shall be al-
lowed on a pro-rata basis according to the number of hours in
the shift.

(10) (a) Notwithstanding other provisions contained in this
clause, a part-time employee may be employed to work less
than forty (40) hours per week.

(b) An employee�s regular part-time hours may be varied by
the Commissioner with the consent of the employee and where
this occurs time worked up to eight (8) hours on any day or a
total of less than forty (40) hours in a week or any arrange-
ment under subclause (9) of this clause is not overtime but an
extension of the contract hours for that day or week.

(c) Other provisions apply on a pro rata basis.
(11) Where practicable, an employee should be allowed four

(4) rostered weekends off duty over each period of twelve
(12) weeks.

8.�SALARIES
(1) Rates of Pay
The agreement provides two (2) increases totalling 17%

above the award rates of pay and salary increments. The rates
are payable in respect of ordinary hours of duty as provided in
Clause 7�Hours of Duty of this agreement. The rates pre-
scribed for commissioned officers shall include allowance for
duties performed beyond forty (40) hours per week and for
work performed on public holidays and at weekends. The rates
prescribed for Country Resident Officers in Charge shall in-
clude allowance for duties performed beyond forty (40) hours
over the five (5) rostered working days in a week and on weekly
leave days other than �operational duties� as defined in Clause
5�Definitions of this agreement.

The amounts prescribed for Commander, Chief Superintend-
ent and Superintendent shall apply to employees at that sub-
stantive rank at the time the agreement is registered in the
Western Australia Industrial Relations Commission and no
further appointments will be made to those ranks.

The amounts prescribed in Column A are the award rates of pay.
The amounts prescribed in Column B reflect a 10% increase

in the award rates (Column A) and apply from the beginning
of the first pay period commencing on or after April 30, 1996
subject to registration of this agreement in the Western Aus-
tralia Industrial Relations Commission. The rates include a
component in recognition of past productivity improvements
made up until April 30, 1996 discounted by two (2) arbitrated
safety net increases and the net gains shared between the em-
ployer and the employees.

The amounts prescribed in Column C reflect a 17% increase
in the award rates (Column A) and apply from the beginning
of the first pay period commencing on or after April 30, 1997
subject to achieving the goals detailed in Appendix A.

Rank Column A Column B Column C
$ per annum $ per annum $ per annum

(a) Commissioned Officers
Commander Grade I - 86,000 91,190
Commander Grade II - 81,555 86,745
Commander 74,141 81,555 86,745
Chief Superintendent 72,385 79,624 84,690
Superintendent Grade I - 76,400 80,987
Superintendent Grade II - 72,074 76,661
Superintendent 65,522 72,074 76,661
Inspector Base Rate 57,881 63,669 67,721
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Rank Column A Column B Column C
$ per annum $ per annum $ per annum

(b) Sergeant Ranks
Senior Sergeant (Country
Resident OIC)�Base Rate 49,026 53,929 57,360
Senior Sergeant�Base Rate 47,026 51,729 55,020
Sergeant (Country
Resident OIC)�Base Rate 43,334 47,667 50,701
Sergeant�Base Rate 41,334 45,467 48,361

(c) Other Ranks
Senior Constable (Country
Resident OIC) Base Rate 39,334 43,267 46,021
Senior Constable Base Rate 37,334 41,067 43,681
Constable First Class 34,834 38,317 40,756
Constable
5th year of service & thereafter 32,734 36,007 38,299
4th year of service 31,834 35,017 37,246
3rd year of service 30,934 34,027 36,193
2nd year of service 29,834 32,817 34,906
1st year of service 29,834 32,817 34,906
Recruits in Training 25,834 25,834 25,834

(d) Aboriginal Police Aides
Senior Aide 31,321 34,453 36,646
First Class Aide 28,780 31,658 33,673
Police Aide 27,718 30,490 32,430

(e) Police Cadets
21 years 21,165 23,282 24,763
20 years 19,266 21,193 22,542
19 years 17,157 18,873 20,074
18 years 14,822 16,305 17,342
17 years 12,708 13,979 14,868
Under 17 years 10,873 11,961 12,721

(f) The following transitionary arrangements applied to
employees who as at 31 July 1992 were at the rank
of Sergeant and qualified for promotion to the rank
of Senior Sergeant.

(i) For employees at the substantive rank of Ser-
geant past service as a substantive Sergeant
up to a maximum of six (6) years was recog-
nised and in addition to the rate for Sergeant�
Base Rate the following additional amounts
paid in recognition of that service.

Category A 2 years service but less than 4
years�$582 p/annum

Category B 4 years service but less than 6
years�$1,246 p/annum

Category C 6 years service or more�
$2,201 p/annum

(ii) Employees at the substantive rank of Sergeant
who were not qualified for promotion to the
rank of Senior Sergeant on 31 July 1992 but
who passed examination for promotion to the
rank of First Class Sergeant during 1992 trans-
lated in the same manner as those in
subparagraph (i) of this paragraph effective
from 18 December 1992.

(iii) Employees who were at the substantive rank
of First Class Sergeant prior to 31 July 1992
translated to category C in subparagraph (i)
of this paragraph.

(iv) Employees at the substantive rank of Sergeant
and the brevet rank of First Class Sergeant
prior to 31 July 1992 translate as category C
in subparagraph (i) of this paragraph whilst in
the brevet position and if qualified for pro-
motion to the rank of Senior Sergeant at the
time of reverting to Sergeant revert to the ap-
propriate category in subparagraph (i) of this
paragraph which recognises past service up
to a maximum of six (6) years since his or her
substantive appointment at Sergeant rank.

(g) With effect from 31 July 1992:
(i) Employees previously at the rank of Chief

Inspector were in addition to the rate for In-
spector�Base Rate paid a performance incre-
ment of $2,940 per annum.

(ii) Employees at the rank of Inspector will be paid
as Inspector�Base Rate and after 2 years sub-
stantive service at that rank will, subject to
satisfactory performance assessed by an ap-
propriate performance appraisal system, be
eligible for a Performance Increment of $2,940
per annum.

(iii) With effect from 12 March, 1993 the amount
of the Performance Increment is increased to
$3,003 per annum.

(iv) With effect from the beginning of the first pay
period commencing on or after April 30, 1996
the amount of the performance increment is
increased to $3,303 per annum.

(v) With effect from the beginning of the first pay
period commencing on or after April 30, 1997
the amount of the perfomance increment is
increased to $3,513 per annum.

(h) With effect from 12 March, 1993, in lieu of the
amounts specified in subparagraph (i) of paragraph
(f) the following additional amounts are payable:
Category A $600 per annum
Category B $1,285 per annum
Category C $2,201 per annum
With effect from the beginning of the first pay pe-
riod commencing on or after April 30, 1996 the fol-
lowing additional amounts are payable in lieu of the
amounts specified in sub-paragraph (i) of paragraph
(f) and the earlier preamble in this paragraph.
Category A $660 per annum
Category B $1414 per annum
Category C $2421 per annum
With effect from the beginning of the first pay pe-
riod commencing on or after April 30, 1997 the fol-
lowing additional amounts are payable in lieu of the
amounts specified in sub-paragraph (i) of paragraph
(f) and the earlier preamble in this paragraph.
Category A $702 per annum
Category B $1,503 per annum
Category C $2,575 per annum

(i) With effect from the first pay period commencing
on or after 31 July, 1994 and subject to satisfactory
performance assessed by an appropriate performance
appraisal system, employees at the substantive rank
of Senior Constable, Sergeant and Senior Sergeant
are eligible to be paid Performance Increment 1.
In addition, subject to satisfactory performance as-
sessed by an appropriate performance appraisal sys-
tem, employees are eligible for Performance
Increment 2 no earlier than two (2) years after be-
coming eligible for Performance Increment 1.

Per Annum ($)
Senior Constable
Performance Increment 1 600
Performance Increment 2 685
Sergeant
Performance Increment 1 600
Performance Increment 2 685
Senior Sergeant
Performance Increment 1 700
Performance Increment 2 900

With effect from the beginning of the first pay pe-
riod commencing on or after April 30, 1996 the fol-
lowing additional amounts are payable in lieu of the
amounts specified earlier in the paragraph subject to
satisfactory performance assessed by an appropriate
performance appraisal system.

Per Annum ($)
Senior Constable
Performance Increment 1 660
Performance Increment 2 754
Sergeant
Performance Increment 1 660
Performance Increment 2 754
Senior Sergeant
Performance Increment 1 770
Performance Increment 2 990
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With effect from the beginning of the first pay pe-
riod commencing on or after April 30, 1997 the fol-
lowing additional amounts are payable in lieu of the
amounts specified earlier in this paragraph, subject
to satisfactory performance assessed by an appro-
priate performance appraisal system.

Per Annum ($)
Senior Constable
Performance Increment 1 702
Performance Increment 2 801
Sergeant
Performance Increment 1 702
Performance Increment 2 801
Senior Sergeant
Performance Increment 1 819
Performance Increment 2 1,053

(j) Hours worked in excess of forty (40) in a week on a
voluntary basis at sporting or other public events shall
be considered ordinary hours of duty and paid in
accordance with the hourly rate prescribed in
subclause (2) of this clause.

(2) (a) For the purpose of ascertaining the rate per fortnight
the total annual salary shall be multiplied by twelve (12) and
divided by three hundred and thirteen (313).

(b) For the purpose of ascertaining the rate per day the rate
per fortnight shall be divided by ten (10).

(c) For the purpose of ascertaining the rate per hour the an-
nual salary prescribed in subclause (1) of this clause shall be
divided by three hundred and thirteen (313), multiplied by
twelve (12) and divided by eighty (80).

(3) An employee�s salary shall be paid by direct funds trans-
fer to the credit of an account nominated by the employee at a
bank, building society or credit union approved by the Under
Treasurer or an Accountable Officer; provided that where such
form of payment is impracticable or where some exceptional
circumstances exist, and by agreement between the Minister
and the Union, payment by cheque may be made.

(4) A constable shall not proceed to the 3rd year of service
salary increment until at least two (2) years service from the
date of induction into academy training and the satisfactory
completion of the probationary period.

(5) Where an employee has previous relevant experience in
the Western Australia Police Force the Commissioner may take
this into consideration in re-engaging such an employee. The
Commissioner has absolute discretion to :

(a) exempt the employee from undertaking part or full
academy training and/or

(b) waive the requirements for the employee to under-
take a period of probation and/or

(c) appoint the employee to a rank and salary which rec-
ognises the previous relevant police force experi-
ence.

(6) (a) A part-time employee shall be paid a proportion of
the appropriate full time salary contained in this clause de-
pendant on the number of hours worked. The salary shall be
calculated in accordance with the following formula:

Hours worked per x Full-time fortnightly
fortnight salary________________ __________________

80 1

(b) Subject to meeting the performance criteria applicable
to a full time employee a part time employee shall be entitled
to all available salary increments, on a pro rata basis by calcu-
lating the hours worked by the part- time employee each fort-
night as a proportion of eighty (80).

9.�SHIFT PENALTIES
(1) Employees,(other than cadets, commissioned officers,

recruits in training and those working in excess of forty (40)
hours in a week on a voluntary basis at sporting and other
public events) shall be paid an allowance of $17.90 for each
ordinary eight (8) hours shift actually worked other than day
shifts which commence on or between the hours of 6.00am
and 10.00am on Monday to Friday. The rate of allowance to
increase to $19.00 with effect from the beginning of the first
pay period commencing on or after April 30, 1997

(2) Employees, (other than a country resident OIC, com-
missioned officers, police cadets and those who are working
in excess of forty (40) hours in a week on a voluntary basis at
sporting and other public events) who work shifts of other
than eight (8) hours duration under the provision of subclause
(9) of Clause 7.�Hours of Duty shall be paid the shift allow-
ance prescribed in subclause (1) of this clause where appro-
priate on a pro rata basis.

(3) A part time employee actually working ordinary shift
hours of other than eight (8) hours; on Monday to Friday com-
mencing prior to 6.00 am or concluding after 6.00 pm; or at
any time on a Saturday or Sunday, shall be paid a proportion
of the appropriate allowance contained in subclause (1) of
this clause.

(4) Police cadets shall be paid an allowance of $11.66 for
each ordinary shift actually worked which commences on or
after 12.00 noon.

10.�ADDITIONAL ALLOWANCES
(1) (a) Subject to the provisions of Clause 14�Higher Du-

ties Allowances of this agreement, there shall be paid to an
employee while occupying a position or performing any of
the duties specified in Column 1 hereunder the appropriate
allowance prescribed in Column 2.

COLUMN 1 COLUMN 2
Per Annum ($)

Detectives, including Probationary
Detectives and members attached to
Internal Affairs Unit, Internal
Investigations Branch or Bureau of
Criminal Intelligence Field Surveillance 1,350
Members of the Gold Stealing Detection
Staff who are not Detectives 1,350
Members of the Protective Services and
Counter Terrorist Intelligence Unit 1,350
Members of the Liquor and Gaming Branch 1,105
Sergeant in Charge, Mounted Police Section 480
Playing members, Police Pipe Band 350

(b) Where an employee in receipt of an allowance for occu-
pying a position contained in paragraph (a) of this subclause
is temporarily transferred or seconded to a position in respect
of which no allowance is payable, payment of such allowance
shall cease after the expiration of a period of eight (8) weeks
from the date of commencement of the temporary transfer or
secondment.

(2) An employee appointed, seconded or attached to any of
the squads, branches or occupying those positions designated
in paragraph (a) of subclause (1) of this clause shall be paid
the appropriate allowance on a pro rata basis provided the
employee performs the duties for a period of five (5) consecu-
tive working days or more.

(3) (a) Where an employee (other than a police cadet) sta-
tioned in the metropolitan area is not provided with quarters,
such employee shall:

(i) if a commissioned officer, be paid one hundred and
fifty five ($155) dollars per annum in lieu of quar-
ters; and

(ii) if any other employee (other than a police cadet), be
paid one hundred and forty five ($145) dollars per
annum in lieu of quarters.

(iii) provided that the provisions of this paragraph shall
not apply to any employee who commenced employ-
ment on or after March 1st, 1988.

(b) An employee (other than a police cadet) stationed out-
side the metropolitan area and not provided with quarters shall
be paid six hundred ($600) dollars per annum in lieu of quar-
ters.

(c) (i) Subject to (ii) hereof, a police cadet who has:
(aa) been recruited from outside the metropolitan

area and lives in the metropolitan area; or
(bb) until enlistment resided in the metropolitan

area and has been transferred to headquarters
outside of the metropolitan area; and
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(cc) who, in respect of either (aa) or (bb) above,
on account of distance necessarily lives
away from his or her family home and in-
curs additional expenses by way of board
and lodging,

shall be paid an allowance of two thousand and forty dollars
($2040) per annum.

(ii) The allowance prescribed in subparagraph (i) of this
paragraph shall not be payable by the employer if the cadet is
entitled to a similar allowance under the Department of Em-
ployment, Education and Training (DEET) Traineeship
Scheme or similar employment arrangements.

(4) An employee (other than a police cadet) who is detailed
to carry out duties in civilian clothes for a period of five (5)
consecutive working days or more in any one (1) calendar
year shall be paid a clothing allowance at the rate of nine hun-
dred dollars ($900) per annum.

(5) Each employee (other than a police cadet or any em-
ployee appointed on or after January 10, 1995) shall be paid a
boot allowance of one hundred and forty dollars ($140) per
annum.

(6) Where a part-time employee is eligible for the payment
of an allowance under this clause such allowance shall be cal-
culated on the proportion of total hours worked by the em-
ployee in that year to the total standard hours had the employee
been employed on a full-time basis for the year.

11.�CAMPING ALLOWANCE
(1) An employee who is stationed in a �camp of a perma-

nent nature� shall be paid the appropriate allowance prescribed
by Item A1 or Item A2 of Schedule A for each day spent camp-
ing.

(2) An employee who is stationed in a �camp�other than a
permanent camp� or is required to camp out shall be paid the
appropriate allowance prescribed by Item A3 or Item A4 of
Schedule A for each day spent camping.

(3) (a) Where to contain the additional travelling costs and/
or to avoid lost working time associated with returning to a
location where accommodation is available or to ensure the
security and safety of a vehicle/firearms/radio/ or other equip-
ment an employee camps beside or sleeps inside the vehicle;

(i) on an isolated outback patrol; or
(ii) on heavy haulage patrolling duty from South Hedland

to Carnarvon, Perth to Carnarvon and north to the
Northern Territory border; or

(iii) when escorting trucks conveying heavy machinery
or equipment; or

(iv) on Electronics Branch country patrols in a mobile
workshop; or

(v) on country patrols in a road safety van; such em-
ployee shall be paid the appropriate allowance pre-
scribed by Item 5 of the Schedule A for each day
spent camping.

(b) Except for those employees covered under subparagraph
(ii) and (iii) of paragraph (a) of this subclause, where an al-
lowance is provided under this subclause the provisions of
Clause 17.�Overtime of this agreement shall not apply to an
employee travelling.

(4) An employee who occupies a house shall not be entitled
to allowances prescribed by this clause.

(5) An employee accommodated at a Government institu-
tion, hostel or similar establishment shall not be entitled to
allowances prescribed by this clause.

(6) Where an employee is provided with food and/or meals
by the Commissioner free of charge, then the employee shall
only be entitled to receive one half (1/2) of the appropriate
allowance to which the employee would otherwise be entitled
for each day spent camping.

(7) (a) An employee shall not be entitled to an allowance
under this clause for periods in excess of ninety one (91) con-
secutive days unless the Commissioner otherwise determines.
Provided that where the provisions of Clause 23.�Travelling
Allowances of this agreement are availed of then such periods
shall be included for the purposes of determining the ninety
one (91) consecutive days.

(b) The Commissioner in reviewing any claim under this
subclause may determine an allowance other than that con-
tained in this clause.

(8) When camping, an employee shall be paid the allow-
ance on weekly leave days if available for work immediately
preceding and succeeding such days and no deduction shall
be made under these circumstances when an employee does
not spend the whole or part of those days in camp unless the
employee is reimbursed under the provisions of Clause 23.�
Travelling Allowances of this agreement.

(9) (a) This clause shall be read in conjunction with Clause
23.�Travelling Allowances, Clause 21.�Relieving Allow-
ances, and Clause 22.�Transfer Allowances, of this agree-
ment for the purpose of paying allowances, and camping
allowance shall not be paid for any period in respect of which
travelling, transfer or relieving allowances are paid. Where
portions of a day are spent camping the formula contained in
subclause (4) of Clause 23.�Travelling Allowances of this
agreement shall be used for calculating the portion of the al-
lowance to be paid for that day.

(b) For the purposes of this subclause arrival at headquar-
ters shall mean the time of actual arrival at camp. Departure
from headquarters shall mean the time of actual departure from
camp or the time of ceasing duty in the field subsequent to
breaking camp, whichever is the latter.

(10) An employee in receipt of an allowance under this clause
shall not be entitled to receive the incidental allowance pre-
scribed by Clause 23.�Travelling Allowances of this agree-
ment.

(11) Whenever an employee provided with a caravan is
obliged to park the caravan in a caravan park such employee
shall be reimbursed the rental charges paid to the authority
controlling the caravan park, in addition to the payment of
camping allowance.

(12) There is no requirement on the Commissioner to pro-
vide food, camping equipment or cooking utensils. Each of
the allowances prescribed in Schedule A includes a compo-
nent for the employee providing his or her own food, camp-
ing equipment and cooking utensils and as compensation for
the degree of disability the employee is subject to associated
with the nature of work and accommodation utilised.

12.�DISTRICT ALLOWANCES
(1) Allowances:

(a) An employee shall be paid a district allowance at
the standard rate prescribed in Column II of Sched-
ule B to this agreement for the district in which the
employee�s headquarters is located. Provided that
where the employee�s headquarters is situated in a
town or place specified in Column III of Schedule
B, the employee shall be paid a district allowance at
the rate appropriate to that town or place as prescribed
in Column IV of the said Schedule.

(b) An employee who has a dependant shall be paid
double the district allowance prescribed by paragraph
(a) of this subclause for the district, town or place in
which the employee�s headquarters is located.

(c) Where an employee has a partial dependant the total dis-
trict allowance payable to the employee shall be the dis-
trict allowance prescribed by paragraph (a)of this subclause
plus an allowance equivalent to the difference between
the rate of district or location allowance the partial de-
pendant receives and the rate of district or location allow-
ance the partial dependant would receive if he or she was
employed in a full time capacity under the award, agree-
ment or other provision regulating the employment of the
partial dependant.

(d) When an employee is on approved annual recrea-
tional leave or long service leave the employee shall,
for the period of such leave, be paid the district al-
lowance to which the employee would ordinarily be
entitled.

(e) When an employee is on other approved leave with
pay the employee shall only be paid district allowance
for the period of such leave if the employee, depend-
ant/s or partial dependant/s remain in the district in
which the employee�s headquarters is situated.
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(f) When an employee leaves his or her district on duty,
payment of any district allowance to which the em-
ployee would ordinarily be entitled shall cease after
the expiration of two (2) weeks unless the employ-
ee�s dependant/s or partial dependant/s remain in the
district or as otherwise approved by the Commis-
sioner.

(g) Except as provided in paragraph (f) of this subclause
a district allowance shall be paid to any employee
ordinarily entitled thereto in addition to reimburse-
ment of any travelling, transfer or relieving expenses
or camping allowance.

(h) Where an employee whose headquarters is located
in a district in respect of which no allowance is pre-
scribed in Schedule B to this agreement, is required
to travel or temporarily reside for any period in ex-
cess of one (1) month in any district or districts in
respect of which such allowance is so payable, then
notwithstanding the employee�s entitlement to any
such allowance provided by Clause 23.�Travelling
Allowances, Clause 21.�Relieving Allowances and
Clause 11.�Camping Allowances the employee
shall be paid for the whole of such a period a district
allowance at the appropriate rate prescribed by para-
graph (a), (b) or (c) of this subclause, for the district
in which the employee spends the greater period of
time.

(i) When an employee is provided with free board and
lodging by the Commissioner or a Public Authority
the allowance shall be reduced to two thirds (2/3) of
the allowance the employee would ordinarily be en-
titled to under this clause.

(2) Part Time Employees: An employee who is employed
on a part time basis shall be paid a proportion of the appropri-
ate district allowance payable in accordance with the follow-
ing formula:

Hours Worked Per Appropriate District
 Fortnight X   Allowance Rate

80 1

(3) Boundaries: For the purpose of Schedule B, the bounda-
ries of the various districts shall be as described hereunder
and as delineated on the plan in Schedule C.

District
1 The area within a line commencing on the coast; thence

east along lat 28 to a point north of Tallering Peak, thence due
south to Tallering Peak; thence southeast to Mt Gibson and
Burracoppin; thence to a point southeast at the junction of lat
32 and long 119; thence south along long 119 to coast.

2 That area within a line commencing on the south coast at
long 119 then east along the coast to long 123; then north
along long 123 to a point on lat 30; thence west along lat 30 to
the boundary of No 1 District.

3 The area within a line commencing on the coast at lat 26;
thence along lat 26 to long 123; thence south along long 123
to the boundary of No 2 District.

4 The area within a line commencing on the coast at lat 24;
thence east to the South Australian border; thence south to the
coast; thence along the coast to long 123 thence north to the
intersection of lat 26; thence west along lat 26 to the coast.

5 That area of the State situated between the lat 24 and a
line running east from Carnot Bay to the Northern Territory
Border.

6 That area of the State north of a line running east from
Carnot Bay to the Northern Territory border.

13.�DISTURBANCE ALLOWANCE
(1) An employee who is transferred in accordance with

subclause (1) of Clause 22.�Transfer Allowances of this
agreement and incurs expenses in the areas referred to in
subclause (2) of this clause as a result of that transfer shall be
reimbursed the actual expenditure incurred upon production
of receipts or such other evidence as may be required.

(2) (a) Costs incurred for the installation/connection/recon-
nection of a telephone at the employee�s new residence pro-
vided a telephone had been installed at the employee�s former
residence. Save that reimbursement shall also be made where

an employee is transferred and leaves the residence in which
he or she had installed a telephone and returns to the former
locality on subsequent transfer.

(b) Costs incurred with the connection or reconnection of water,
gas and/or electricity services to the employee�s household.

(c) Costs incurred with the re-direction of mail for a period
of three (3) months.

14.�HIGHER DUTIES ALLOWANCES
Where any permanent position occupied by an employee of

defined rank becomes temporarily vacant and an employee
whose ordinary rate of pay is lower than the minimum rate
applicable to the vacant position is instructed to act in the
vacant position, for a period of five (5) consecutive working
days or more, a higher duties allowance will be paid in the
following circumstances.

(1) Where the employee is instructed to perform the duties
and accepts full responsibility of the higher position he or she
shall be paid an allowance equal to the difference between the
employee�s own salary and the salary the employee would re-
ceive if he or she was permanently appointed to the position
in which he or she is so directed to act.

(2) Five (5) consecutive working days shall be deemed not
to have been broken by rostered days off if the employee re-
turns to act in the higher position on recommencement after
days off.

15.�MOTOR VEHICLE ALLOWANCES
(1) An employee who is authorised to receive a motor vehi-

cle allowance because he or she is required to place the em-
ployee�s vehicle at the disposal of the Police Department for
the performance of normal police duties, shall be paid an al-
lowance of ten ($10) dollars per month for each calendar month
he or she is so required.

(2) (a) An employee who is required to use his or her motor
car or motorcycle for the performance of police duties shall
be paid an allowance at the appropriate rate prescribed in
Schedule D�Motor Vehicle Allowances.

(b) Where vehicles are fitted with odometers registering in
miles, the distance travelled must be converted to kilometres
by multiplying the number of miles by 1.61.

16.�ON CALL ALLOWANCE
(1) For the purpose of this clause:

�On-call� shall mean a situation in which an employee
is rostered, or directed by a duly authorised senior of-
ficer, to be available to respond forthwith for duty out-
side of the employee�s ordinary working hours or shift.
An employee placed on call shall remain contactable by
telephone or paging system for all of such time unless
working in response to a call or with the consent of his or
her appropriate senior officer.

�Close-call� shall mean a situation in which an em-
ployee is rostered, or directed by a duly authorised senior
officer, that they are or may be required to attend for ex-
tra duty sometime before their next normal time of com-
mencing duty and that the employee is to remain at his or
her residence and be required to be available for immedi-
ate recall to duty.

�Stand-by� shall mean a situation in which an employee
is rostered or directed by a duly authorised senior officer
to remain in attendance at his or her place of employment
at that time, overnight and/or over a non-working day,
and may be required to perform certain tasks periodically
or on an ad hoc basis. Such employee shall be provided
with appropriate facilities for sleeping if attendance is
overnight, and other personal needs, where practicable.

(2) An employee who is authorised by the Commissioner or
a duly authorised senior officer to hold themselves available
under any of the conditions contained in subclause (1) shall
be paid the appropriate allowance in accordance with the fol-
lowing scale:

On-Call
20 x 1 x 6 x Salary prescribed in subclause of Clause
100 40 313 8.�(1) Salaries of this agreement for a con-

stable in his or her fifth year of service for
each hour or part thereof they are rostered
for on-call duty.
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Close Call
30 x 1 x 6 x Salary prescribed in subclause (1) of Clause
100 40 313 8.�Salaries of this agreement for a consta-

ble in his or her fifth year of service for
each hour or part thereof they are rostered
for close-call duty.

Stand-By
40 x 1 x 6 x Salary prescribed in subclause (1) of Clause
100 40 313 8.�Salaries of this agreement for a con-

stable in his or her fifth year of service for
each hour or part thereof they are rostered
for stand-by duty.

(3) Payment in accordance with subclause (2) shall not be
made in respect to any period for which payment is otherwise
made in accordance with the provisions of Clause 17.�Over-
time when the employee is recalled to work.

(4) An employee, whilst in a restricted situation specified in
subclause (1), shall receive a minimum payment of four (4)
hours regardless of the actual specified period.

(5) An employee rostered according to subclause (1) shall
for the purpose of overtime, be deemed to have commenced
duty at time of notification of recall.

17.�OVERTIME
(1) An employee may be required to work reasonable over-

time and such employee shall work overtime in accordance
with such requirement.

(2) (a) Overtime for localities or stations other than those
determined by the Commissioner in subclause (7) of this clause
shall mean:

(i) all time worked in excess of forty (40) hours in a
week in the case of a Metropolitan Resident Officer
in Charge who shall have no fixed daily hours of
duty.

(ii) any time worked on weekly leave days on opera-
tional duties in the case of a Country Resident Of-
ficer in Charge; and

(iii) all time worked in excess of forty (40) hours in a
week or eight (8) on any day in any other case for a
full time employee, except for those working the ar-
rangements provided in paragraph (c) of this
subclause, recruits in training, Country Resident
Officers in Charge and Metropolitan Resident Of-
ficers in Charge; and

(iv) all time worked in excess of forty (40) hours in a
week or eight (8) hours in a day in the case of a part
time employee except for the arrangements provided
in paragraph (c) of this subclause.

(b) Overtime shall be paid at the rate of time and one half
for the first three (3) hours and double time thereafter.

(c) The provisions contained in subparagraph (ii) and
subparagraph (iii) of paragraph (a) of this subclause shall not
apply where other ordinary hours shift arrangements are be-
ing worked in accordance with subclause (9) of Clause 7.�
Hours of Duty. In such cases overtime shall be paid for periods
in excess of the ordinary hours being worked on a shift.

(3) An employee required to return to work outside his or
her rostered hours of duty shall be paid the following mini-
mum payments at overtime rates:

(a) on either weekly leave days, three (3) hours plus one
(1) hour travelling time;

(b) during any other off duty period one (1) hour plus
one (1) hour travelling time.

(4) (a) Subject to the provisions of this subclause:
(i) an employee required to work a minimum of two (2)

hours overtime in conjunction with a rostered shift
shall be allowed a meal break of thirty (30) minutes
at the completion of the first two (2) hours overtime.

(ii) an employee required to work a minimum of four
(4) hours overtime when recalled to work outside
his or her rostered shift, but not continuous to a shift,
shall be allowed a meal break of thirty (30) minutes
within five (5) hours thirty (30) minutes of the over-
time commencing. In each instance, the employee
shall be entitled to further meal breaks of thirty (30)
minutes after each further five (5) hours of overtime
from the previous meal period.

(b) An employee having a meal break in accordance with
paragraph (a) of this subclause may be required to remain under
the direction of a Senior Officer in Charge during such meal
break and if so required the time shall be considered as time
worked.

(c) (i) Where an employee has not been notified the previ-
ous day or earlier of a requirement to work overtime, the Com-
missioner shall provide the employee with a meal for each
meal break the employee is entitled to pursuant to paragraph
(a) of this subclause.

(ii) Where the Commissioner fails to provide a meal and the
employee certifies that he or she purchased a meal, six dollars
and forty cents ($6.40) shall be paid to the employee in lieu of
each such meal.

(iii) Provided that where any meal break prescribed by para-
graph (a) of this subclause is unable to be taken by the em-
ployee due to operational requirements and the employee
foregoes such meal break in accordance with paragraph (b) of
this subclause a meal shall be provided by the Commissioner
at the completion of the overtime or where no meal is sup-
plied by the Commissioner and the employee certifies that a
meal was purchased, the employee shall be paid six dollars
and forty cents ($6.40) in lieu of such meal.

(d) When an employee has been notified the previous day
or earlier of a requirement to work overtime and such em-
ployee supplies him or herself with a meal which is not par-
taken due to either:

(i) the overtime being cancelled on that day; or
(ii) the overtime being continuous to such an extent that

the employee cannot partake of the meal;
 such employee shall be paid an allowance of six dollars and
forty cents $6.40 in lieu.

(e) An employee shall not be entitled to a meal allowance
under the terms of this subclause if already in receipt of a
meal allowance for the prescribed meal period under Clause
23.�Travelling Allowances or Clause 21.�Relieving Allow-
ances of this agreement.

(5) The following formulae shall be used in calculating the
hourly rate for overtime�

(a) Time and one half
Fortnightly salary x 3

80 2
(b) Double time

Fortnightly salary x 2
80 1

(c) The fortnightly rate in paragraph (a) and paragraph
(b) of this subclause shall be the salary prescribed in
subclause (1) of Clause 8.�Salaries of this agree-
ment.

(6) In calculating payment for overtime the following ar-
rangements shall apply.

(a) No payment to be made for work performed under
fifteen (15) minutes.

(b) Payments for thirty (30) minutes shall be made for
authorised overtime of between fifteen (15) and thirty
(30) minutes.

(c) The same procedure as contained in paragraph (a)
and paragraph (b) of this subclause shall apply for
each thirty (30) minutes after the first.

(7) Notwithstanding any other provisions contained in this
agreement, the Commissioner may determine localities or sta-
tions where an on-going regular additional shift of eight (8)
hours each fortnight or an additional four (4) hours per week
shall be worked on a regular basis in accordance with the fol-
lowing arrangements.

(a) The additional eight (8) hour shifts shall be rostered
in advance and clearly shown on the roster.

(b) The allowance to be paid for the additional eight (8)
hours actually worked is separate from any other
overtime provided in this clause. The allowance shall
be paid at the rate of thirteen (13) times the base
hourly rate prescribed in paragraph (c) of subclause
(2) of Clause 8.�Salaries.
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(c) A Country Resident Officer in Charge who has no
fixed daily hours shall be paid the allowance for
working an additional four (4) hours each week.

(d) The allowance shall not apply:
(i) for any period of paid or unpaid leave; or

(ii) for any period when an employee is attending
an in-service course; or

(iii) when the additional hours are not actually
worked.

(8) The provisions of this clause shall not apply to an em-
ployee who returns on a voluntary basis for additional duty at
sporting or public events.

(9) The provisions of this clause do not apply to commis-
sioned officers.

(10) The provisions of this clause do not apply to Country
Resident Officers In Charge except where the overtime is
worked on weekly leave days and on operational duties as
defined.

18.�PRISONERS RATIONS
(1) Where employees are called upon to issue rations to pris-

oners, the employee shall be allowed five dollars and twenty
eight cents ($5.28) per meal at stations in the northwest and
Eucla and four dollars and seventy nine cents ($4.79) per meal
at other stations.

(2) Where the actual and necessary expenditure for any meal
exceeds the foregoing amount for reasons of an emergency as
determined by the Commissioner, the Commissioner shall
determine the quantum of allowance to be paid for the period
of that emergency.

19.�PROPERTY ALLOWANCE
(1) For the purposes of this clause:
�Agent� means a person carrying on business as an estate

agent in a State or Territory of the Commonwealth, being, in a
case where the law of that State or Territory provides for the
registration or licensing of persons who carry on such a busi-
ness, a person duly registered or licensed under that law.

�Dependant relative� in relation to an employee means a
relative or other person who is solely dependant on the em-
ployee for support.

�Expenses� in relation to an employee means all costs in-
curred by the employee in the following areas�

(a) Legal Fees in accordance with the Solicitor�s Re-
muneration Order, 1976 as amended and varied, duly
paid to a solicitor or in lieu thereof fees charged by a
settlement agent for professional costs incurred in
respect of the sale or purchase, the maximum fee to
be claimed shall be as set out under item 8 of the
above order.

(b) Disbursement duly paid to a solicitor or a settlement
agent necessarily incurred in respect of the sale or
purchase of the residence.

(c) Real Estate Agent�s Commission in accordance with
that fixed by the Real Estate and Business Agents
Supervisory Board, acting under Section 61 of the
Real Estate and Business Agents Act, 1978, duly paid
to an agent for services rendered in the course of
and incidental to the sale of the property, the maxi-
mum fee to be claimed shall be fifty percent (50%)
as set out under items 1 or 2�Sales by Private Treaty
or Items 1 or 2�Sales by Auction of the Maximum
Remuneration Notice.

(d) Stamp duty.
(e) Fees paid to the Registrar of Titles or to the officer

performing duties of a like nature and for the same
purpose in another State of the Commonwealth.

(f) Expenses relating to the execution or discharge of a
first mortgage.

(g) The amount of expenses reasonably incurred by the
employee in advertising the residence for sale.

�Locality� in relation to an employee means�
(a) Within the metropolitan area, that area within a ra-

dius of fifty (50) kilometres from the Perth City Rail-
way Station, and

(b) Outside the metropolitan area, that area within a ra-
dius of fifty (50) kilometres from an employee�s
headquarters when they are situated outside of the
metropolitan area.

�Property� shall mean a �residence� as defined in this clause,
including a block of land purchased for the purpose of erect-
ing a residence thereon to the extent that it represents a nor-
mal urban block of land for the particular locality.

�Residence� includes any accommodation of a kind com-
monly known as a flat or a home unit that is, or is intended to
be, a separate tenement including dwelling/house, and the
surrounding land, exclusive of any other commercial prop-
erty, as would represent a normal urban block of land for the
particular locality.

�Settlement Agent� means a person carrying on business as
settlement agent in a State or Territory of the Commonwealth,
being, in a case where the law of that State or Territory provides
for the registration of licensing of persons who carry on such
business, a person duly registered or licensed under that Law.

(2) When an employee is transferred from one locality to
another in the public interest or in the ordinary course of pro-
motion or transfer, or on account of illness due to causes over
which the employee has no control, such employee shall be
entitled to be paid a property allowance for reimbursement of
expenses incurred by the employee:

(a) in the sale of a residence in the employee�s former
locality, which, at the date on which the employee
received notice of transfer to a new locality�

(i) the employee owned and occupied; or
(ii) the employee was purchasing under a contract

of sale providing for vacant possession; or
(iii) the employee was constructing for his or her

own permanent occupation, on completion of
construction; and

(b) in the purchase of a residence or land for the pur-
pose of erecting a residence thereon for the employ-
ee�s own permanent occupation in the new locality.

(3) An employee shall be reimbursed such following ex-
penses as are incurred in relation to the sale of a residence.

(a) If the employee engaged an agent to sell the resi-
dence on his or her behalf�fifty (50) percent of the
amount of the commission paid to the agent in re-
spect of the sale of the residence.

(b) If a solicitor was engaged to act for the employee in
connection with the sale of the residence�the
amount of the professional costs and disbursements
necessarily incurred and paid to the solicitor in re-
spect of the sale of the residence.

(c) If the land on which the residence is created was sub-
ject to a first mortgage and that mortgage was dis-
charged on the sale, then an employee shall, if, in a
case where a solicitor acted for the mortgagee in re-
spect of the discharge of the mortgage and the em-
ployee is required to pay the amount of the professional
costs and disbursements necessarily incurred by the
mortgagee in respect of the discharge of the mort-
gage�the amount so paid by the employee.

(d) If the employee did not engage an agent to sell the
residence on his or her behalf�the amount of the
expenses reasonable incurred by the employee in
advertising the residence for sale.

(4) An employee shall be reimbursed such following ex-
penses as are incurred in relation to the purchase of a resi-
dence.

(a) If a solicitor or settlement agent was engaged to act
for the employee in connection with the purchase of
the residence�the amount of the professional costs
and disbursements necessarily incurred and paid to
the solicitor or settlement agent in respect of the
purchase of the residence.

(b) If the employee mortgaged the land on which the
residence was erected in conjunction with the pur-
chase of the residence, then the employee shall, if,
in a case where a solicitor acted for the mortgagee
and the employee is required to pay and has paid the
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amount of the professional costs and disbursements
(including valuation fees but not a procuration fee
payable in connection with the mortgage) necessar-
ily incurred by the mortgagee in respect of the mort-
gage�the amount so paid by the employee.

(c) If the employee did not engage a solicitor or set-
tlement agent to act for the employee in connec-
tion with the purchase or such a mortgage�the
amount of the expenses reasonably incurred by
the employee in connection with the purchase or
the mortgage, as the case may be, other than a
procuration fee paid by the employee in connec-
tion with the mortgage.

(5) An employee is not entitled to be paid a property allow-
ance under subclause (2) (b) of this clause unless the employee
is entitled to be paid a property allowance under subclause (2)
(a) of this clause, provided that the Commissioner may ap-
prove the payment of a property allowance under subclause
(2) (b) to an employee who is not entitled to be paid a prop-
erty allowance under subclause (2) (a) if the Commissioner is
satisfied that it was necessary for the employee to purchase a
residence or land for the purpose of erecting a residence thereon
in his or her new locality because of the transfer from the
former locality.

(6) For the purpose of this clause it is immaterial that the
ownership, sale or purchase is carried out on behalf of an
employee who owns solely, jointly or in common with� (a)
the employee�s spouse; or (b) a dependant relative; or (c) the
employee�s spouse and a dependant relative.

(7) Where an employee sells or purchases a residence jointly
or in common with another person�not being a person re-
ferred to in subclause (6) of this clause�the employee shall
be paid only the proportion of the expenses for which the
employee is responsible.

(8) An application by an employee for a property allowance
shall be accompanied by evidence satisfactory to the Com-
missioner of payment by the employee of the expenses.

(9) Notwithstanding the foregoing provisions, an employee
is not entitled to the payment of a property allowance�

(a) In respect of a sale or purchase prescribed in
subclause (2) of this clause which is effected�

(i) more than twelve (12) months after the date
on which the employee took up duty in the
new locality; or

(ii) after the date on which the employee received
notification of being transferred back to the
former locality. Provided that the Commis-
sioner may, in exceptional circumstances grant
an extension of time for such period as is
deemed reasonable; or

(b) Where the employee is transferred from one locality
to another solely at the employee�s own request or
on account of misconduct.

20.�PRO RATA PAYMENTS OF ALLOWANCES
(1) Wherever in this agreement an allowance is expressed

as an annual rate, pro rata payment only shall be allowed if an
employee does not qualify for a complete year.

(2) For the purpose of ascertaining a fortnightly or daily
rate of an annual allowance the formula prescribed in subclause
(2) of Clause 8.�Salaries shall apply.

(3) Daily rates of allowance computed in accordance with
the foregoing formula shall be payable in respect of days of
ordinary duty only.

21.�RELIEVING ALLOWANCES
(1) An employee who is required to take up duty away from

his or her usual headquarters within the Commonwealth of
Australia on relief duty or to perform special duty and neces-
sarily resides temporarily away from the employee�s usual place
of residence shall be reimbursed reasonable expenses on the
following basis:

(a) Where the employee is supplied with accommoda-
tion and meals free of charge, reimbursement shall
be in accordance with the rates prescribed in Item
E7 of Schedule E;

(b) Where the employee is fully responsible for his or
her own accommodation, meals and incidental ex-
penses and hotel, motel or road-house accommoda-
tion is utilised;

(i) for the first forty nine (49) days after arrival at
the new locality reimbursement shall be in ac-
cordance with the appropriate rate prescribed
by Item E1 to E4 of Schedule E;

(ii) for the period in excess of forty nine (49) days
after arrival at the new locality reimbursement
shall be in accordance with the appropriate
rate prescribed by Items E2 or E5 for employ-
ees with dependants or Items E3 or E6 for
other employees. Provided that the period of
reimbursement under this paragraph shall not
exceed forty two (42) days without the ap-
proval of the Commissioner;

(iii) the employee is required to certify that he
or she stayed at the accommodation out-
lined in the preamble of this paragraph for
the period claimed and may be required to
produce receipts or other evidence to sup-
port the claim.

(c) Where the employee is fully responsible for his or
her accommodation, meals and incidental expenses
and accommodation other than that covered in para-
graph (a) or paragraph (b) of this subclause is uti-
lised and he or she is not camping in accordance
with Clause 11.�Camping Allowance of this agree-
ment the employee shall be reimbursed in accord-
ance with Item E8 of Schedule E.

(d) Where the employee is provided with accommoda-
tion free of charge and only some or no meals free of
charge reimbursement for the appropriate breakfast,
lunch and dinner not provided free of charge shall
be in accordance with the appropriate breakfast,
lunch or dinner rates prescribed in Item E9, E10 or
E11 of Schedule E.

(e) Where an employee who is required to relieve or
perform special duties in accordance with the pre-
amble of this subclause is authorised by the Com-
missioner to travel to the new locality in the
employee�s own motor vehicle, reimbursement shall
be in accordance with the appropriate rate of hire as
prescribed by Clause 15.�Motor Vehicle Allow-
ances. Provided that the journey is by the shortest
possible practical route and the maximum reimburse-
ment shall not exceed the cost of the fare by public
transport which otherwise would be utilised for such
return journey.

(2) The provisions of Clause 23.�Travelling Allowances
or Clause 11.�Camping Allowances shall not operate con-
currently with the provisions of this clause so as to permit an
employee to be paid more than one (1) allowance for the same
period. Provided that where an employee is required to travel
on official business which involves an overnight stay away
from the employee�s temporary headquarters the Commissioner
may extend the period specified in paragraph (b) or paragraph
(c) of subclause (1) of this clause by the time spent in travel-
ling or camping.

(3) An employee who is directed to relieve another employee
or to perform special duty away from the employee�s usual
headquarters and is not required to reside temporarily away
from his or her usual place of residence shall, if not in receipt
of a higher duties or special allowance for such work, be re-
imbursed the amount of additional fares paid by the employee
in travelling by public transport to and from the place of tem-
porary duty. Provided that reimbursement shall not exceed
fifty (50) cents per day without the approval of the Commis-
sioner.

(4) Where it can be shown by the production of receipts or
other evidence that an allowance payable under this clause
would be insufficient to meet reasonable additional costs in-
curred the Commissioner may approve the payment of such
reasonable additional costs incurred.
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22.�TRANSFER ALLOWANCES
(1) Employees transferred from one headquarters to an-

other�
(a) in the public interest; or
(b) in the ordinary course of promotion and transfer; or
(c) on account of illness due to causes over which the

employee has no control,
shall, if the transfer necessitates a change in the place of resi-
dence of the employee, be paid allowances in accordance with
the following provisions of this clause.

(2) An employee when travelling on transfer in accordance
with subclause (1) of this clause shall be paid the appropriate
rate of travelling allowances in accordance with Clause 23.�
Travelling Allowances of this agreement.

(3) (a) In the case of an employee with dependants the al-
lowance prescribed by subclause (2) of this clause shall be
payable until the end of the day immediately following the
day of arrival at his or her new headquarters.

(b) In addition, an employee with dependants who vacates
his or her residence prior to departure for new headquarters
shall be paid the appropriate travelling allowance from the
time such employee necessarily vacates his or her residence
(to be proved to the satisfaction of the Commissioner) until
the time of such departure.

(c) The provisions of paragraphs (a) and (b) of this subclause
may be applied to an employee without dependants when the
Commissioner considers that to establish the new residence it
has been necessary to authorise the transport of the employ-
ee�s household furniture, furnishings, domestic appliances and
personal effects.

(4) Where an employee with dependants is transferred to
headquarters at which quarters are not provided has not ob-
tained reasonable accommodation for the transfer of his or
her home at the expiration of the time for which travelling
allowance is payable under subclause (3) of this clause, he or
she shall be reimbursed actual reasonable accommodation and
meal expenses for the employee and dependants less a deduc-
tion for normal living expenses at the rates prescribed in Item
F17 and Item F18 of Schedule F until obtaining such reason-
able accommodation. Provided that such reimbursement shall
not be made;

(a) unless the Commissioner is satisfied that the em-
ployee has taken all reasonable steps to secure rea-
sonable accommodation; and

(b) for a period exceeding seventy seven (77) days.
(5) (a) Where an employee with dependants is transferred

under the provisions of subclause (1) of this clause such em-
ployee shall be paid an allowance as prescribed in Item F19 of
Schedule F for accelerated depreciation and extra wear and
tear on furniture, effects and appliances for each occasion that
an employee is required to transport his or her furniture, ef-
fects and appliances, provided that the Commissioner is satis-
fied that the value of household furniture, effects and
appliances moved by the employee is at least that prescribed
in Item F20 of Schedule F.

(b) In the case of an employee without dependants an appli-
cation for any reimbursement for accelerated depreciation and
extra wear and tear on furniture and effects will be subject to
the receipt by the employee of the allowance under paragraph
(c) of subclause (3) of this clause and shall be considered by
the Commissioner.

(6) Where it can be shown by the production of receipts or
other evidence that an allowance payable under this clause
would be insufficient to meet reasonable additional costs in-
curred by an employee on transfer appropriate reimbursement
may be determined by the Commissioner.

(7) The lodging allowance prescribed in subclause (3) of
Clause 10.�Additional Allowances of this agreement shall
not be payable during any period for which reimbursement is
made pursuant to subclauses (4) and (6) of this clause.

(8) An employee shall be reimbursed the full freight charges
necessarily incurred in respect of the removal of his or her
motor vehicle.

(9) (a) Two employees who are married or living together as
husband and wife on a bona-fide domestic basis and who trans-
fer as a family unit from one station to another in accordance
with subclause (1) of this clause shall not be entitled to each
claim allowances of this agreement as an employee with de-
pendants.

(b) Where the couple share accommodation then only one
of the employees shall receive the full appropriate travel al-
lowance, whilst the other employee shall be paid an allow-
ance which covers incidental expenses and meals (breakfast,
lunch, dinner) as prescribed in Schedule F.

(10) (a) Subject to paragraph (b) of this subclause, when an
employee who is required to transfer in accordance with
subclause (1) of this clause decides to travel to the new resi-
dence in his or her own vehicle in lieu of the reimbursement
provided for in subclause (8) of this clause, reimbursement
shall be in accordance with the appropriate rate of hire as pre-
scribed by Clause 15.�Motor Vehicle Allowances of this
agreement;

(b) (i) the journey is by the shortest practical route;
(ii) the reimbursement does not exceed the cost of the fare

of the employee, the employee�s spouse and dependant chil-
dren by public transport which otherwise would be utilised
for such journey; and

(iii) where the employee�s spouse and dependent children
do not accompany the employee in the employee�s own motor
vehicle, the reimbursement does not exceed the cost of the
employee�s fare by the public transport.

(11) (a) When an employee is not transferred from one sta-
tion to another as provided in subclause (1) of this clause but
is required by the Commissioner to change residences in the
same locality outside the metropolitan area, the provisions of
Clause 13.�Disturbance Allowance and subclause (5) of this
clause shall apply (but no other provisions in this clause shall
apply).

(b) The provisions of this subclause shall not apply to em-
ployees who change residences for personal reasons unless it
can be established by the employee that the change in resi-
dence is beneficial to the Commissioner.

23.�TRAVELLING ALLOWANCES
An employee who travels on official business shall be reim-

bursed reasonable expenses on the following basis�
(1) When a trip necessitates an overnight stay away from

headquarters and the employee is supplied with ac-
commodation and meals free of charge reimburse-
ment shall be in accordance with the rates prescribed
in Item F1, F2 or F3 of Schedule F.

(2) When a trip necessitates an overnight stay away from
headquarters and the employee is fully responsible
for his or her own accommodation, meals and inci-
dental expenses and hotel, motel or road house ac-
commodation is utilised reimbursement shall be in
accordance with the rates prescribed in Item F4 to
F8 of Schedule F.

(3) When a trip necessitates an overnight stay away from
headquarters and the employee is fully responsible
for his or her own accommodation, meals and inci-
dental expenses and accommodation other than
camping or that covered in subclause (1) or subclause
(2) of this clause is utilised reimbursement shall be
in accordance with the rates prescribed in Item F9,
F10 or F11 of Schedule F.

(4) To calculate reimbursement under subclause (1),
subclause(2) and subclause (3) of this clause for
a part of a day, the following formulae shall ap-
ply�

(a) If departure from headquarters is:
� before 8.00am�100% of the daily

rate;
� 8.00am or later but prior to 1.00pm�

90% of the daily rate;
� 1.00pm or later but prior to 6.00pm�

75% of the daily rate;
� 6.00pm or later�50% of the daily rate.
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(b) If arrival back at headquarters is:
� 8.00am or later but prior to 1.00pm�

10% of the daily rate;
� 1.00pm or later but prior to 6.00pm�

25% of the daily rate;
� 6.00pm or later but prior to 11.00pm�

50% of the daily rate;
� 11.00pm or later�100% of the daily

rate.
(c) The rate to be applied is that applicable for

the locality/town in which the employee stays
overnight, except for the final day or part
thereof which is calculated at the rate for the
previous overnight location.

(5) When a trip necessitates an overnight stay away from
headquarters and the employee is provided with ac-
commodation free of charge but only some or no
meals free of charge, reimbursement shall be at the
rate prescribed in item 1, 2 or 3 of the Schedule at-
tached hereto or for part of a day as proportioned in
subclause (4) of this clause and reimbursed for the
appropriate breakfast, lunch or dinner not provided
free of charge in accordance with the breakfast, lunch
or dinner rates prescribed in Items 12, 13 or 14 of
schedule attached hereto.

(6) (a) (i) When an employee stationed in the
metropolitan area travels to a place
outside of that area or an employee sta-
tioned outside the metropolitan area
travels to a place outside a radius of
twenty four (24) kilometres measured
from the employees headquarters and
the trip does not involve an overnight
stay away from headquarters, reim-
bursement for all meals claimed shall
be at the rates set out in Item F12, F13
or F14 of Schedule F, subject to the
employee�s certification that each meal
claimed was actually purchased and
consumed over a recognised meal pe-
riod and the employee was outside the
respective area for the whole of the rec-
ognised meal period.

(ii) Provided that when an employee de-
parts from headquarters before 8.00am
and does not arrive back at headquar-
ters until after 11.00pm on the same
day the employee shall be paid at the
appropriate rate prescribed in Items F4
to F8 of Schedule F.

(b) For the purposes of this subclause:
(i) Where an ordinary hours shift is being

worked the recognised meal break in
that shift shall be forty (40) minutes in
the case of an eight (8) hour shift and
on a pro rata basis where an ordinary
hours shift of other than eight (8) hours
is being worked. Such meal period to
be authorised by the Officer in Charge
to commence at some time within the
4th, 5th or 6th hour of the shift for an
eight (8) hour shift and on a pro rata
basis for ordinary hours shifts of other
than eight (8) hours. For an ordinary
hours shift only one (1) meal may be
purchased and consumed over the shift;
and

(ii) Where the travel extends beyond an
ordinary hours shift or ordinary hours
shifts do not apply as in the case of a
resident Officer in Charge or commis-
sioned officers;

(aa) an employee travelling a mini-
mum of ten (10) hours shall be
entitled to a further meal break;
and

(bb) for each further five (5) hours
travelled from the completion
of the previous meal break, a
further meal break.

(iii) In determining the appropriate rate for
the meal where the meal period falls
between the span of hours in Column
1 the appropriate rate prescribed in
Column 2 shall apply.

Column 1 Column 2
6.00am or later but before 11.00am breakfast
11.00am or later but before 4.00pm lunch
4.00pm or later but before 10.00pm dinner
10.00pm or later but before 6.00am supper

(7) (a) An employee stationed in the metropolitan area who is
disadvantaged financially by additional travelling costs incurred
due to a requirement to attend an Academy course for a period
of five (5) days or more may be paid a special allowance.

(b) Each claim is to be dealt with on its individual merits
with the maximum allowable reimbursement being the rate
prescribed in Item F1 of Schedule F of this agreement.

(8) In addition to the rates contained in Schedule F an em-
ployee shall be reimbursed reasonable incidental expenses such
as train, bus and taxi fares, official telephone calls, laundry
and dry cleaning expenses, on production of receipts.

(9) If on account of lack of suitable transport facilities an
employee necessarily engages reasonable accommodation for
the night prior to commencing travelling on early morning
transport the employee shall be reimbursed the actual cost of
such accommodation.

(10) Reimbursement of expenses shall not be suspended
should an employee become ill whilst travelling, provided such
illness is recognised and approved in accordance with the pro-
visions of the Police Force Regulations or this agreement and
the employee continues to incur accommodation, meal and
incidental expenses.

(11) Reimbursement claims for travelling in excess of four-
teen (14) days in one (1) month shall not be passed for pay-
ment by a certifying officer unless the Commissioner or his
nominee has endorsed the account.

(12) An employee stationed in the metropolitan area who is
relieving at or temporarily transferred to any place within that
area shall not be reimbursed the cost of meals purchased, but
an employee travelling on duty within that area who for op-
erational reasons is unable to return to headquarters for a sched-
uled meal and as a consequence is absent from his or her
headquarters over the specified meal period shall be paid at
the rate prescribed by Item F15 of Schedule F for each meal
necessarily purchased, provided that�

(a) a requirement to return to headquarters for a sched-
uled meal break would lead to additional travelling
costs or cause lost working time due to travel which
is in excess of the rate prescribed in Item F15 of
Schedule F; and

(b) such travelling is not within the suburb in which the
employee resides; and

(c) the employee�s total reimbursement under this
subclause for any one pay period shall not exceed
the amount prescribed by Item F16 of Schedule F.

A specified meal period for the purposes of this subclause
shall be a meal period authorised by the Officer in Charge to
commence at some time within the 4th, 5th or 6th hour of the
employee�s ordinary eight (8) hour shift.

(13) An employee travelling on an aircraft (fixed or rotary
wing) which travels outside a radius of fifty (50) kilometres
measured from the employee�s headquarters and returns to
the place of departure without landing at another place shall
not be entitled to any allowance under this clause unless the
trip extends for a period in excess of four (4) hours and the
employee certifies he or she purchased a meal for consump-
tion on the trip. Where the aircraft lands at other than the de-
parture point and the employee purchases and consumes a
meal the provisions of this clause apply.

(14) Where interstate travel is involved the time differences
are to be disregarded for the purposes of calculating travel-
ling allowances and Western Australian time is to be used in
claiming allowances involving an overnight stay.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 44177 W.A.I.G.

(15) Where an employee claims reimbursement for meals
or the daily rate specified for hotel or motel in Items F4 to F14
of Schedule F the employee shall certify that the meals were
purchased or hotel or motel accommodation was actually uti-
lised. An employee may be required to produce receipts or
other evidence to substantiate any claim. Meal allowances shall
not apply where a meal is supplied without charge to an em-
ployee.

(16) An employee shall only be paid one (1) allowance for
any one (1) meal period.

(17) When it can be shown to the satisfaction of the Com-
missioner by the production of receipts that reimbursement in
accordance with Schedule F attached does not cover an em-
ployee�s reasonable expenses for a whole trip the employee
shall be reimbursed the excess expenditure.

24.�ANNUAL LEAVE
(1) (a) Each employee (other than a police cadet) shall be

granted annual leave of forty two (42) days (including twelve
(12) rest days) on full pay for each year of service. Provided that
such employee stationed in the North West shall be granted an
additional seven (7) days annual leave (including two (2) rest
days) on full pay for each year of service in the North West.

(b) With mutual consent of the Commissioner and the em-
ployee annual leave may be taken in more than one period.
Such periods may be single days.

(c) Where annual leave is taken in more than one (1) period
as provided in paragraph (b) of this subclause, the travelling
time allowed under subclause (8) of this clause shall only ap-
ply to one (1) period of annual leave per annum.

(2) (a) Where an employee on annual leave is recalled to
attend at court from matters arising during the course of the
employee�s duties or to perform other duties the employee
shall be paid or be entitled to for each day or part thereof
additional payment at ordinary rates for the period of the re-
call including travelling time plus one (1) day added to his or
her their annual leave or at the option of the employee two (2)
days added to his or her annual leave.

(b) Where an employee is required to attend court on an
additional day granted for previous attendance under para-
graph (a) of this subclause, such employee shall be entitled to
an additional day for attending that court and two (2) further
days, a total entitlement of three (3) days. Such additional
days as defined under this subclause shall be taken at a time
mutually agreed between the employee and the Commissioner.

(c) Where an employee is ill during his or her period of
annual leave and produces at the time or as soon as prac-
ticable thereafter medical evidence to the satisfaction of
the Commissioner that he or she was as a result of illness
confined to his or her place of residence or a hospital for
at least seven (7) days may with the approval of the Com-
missioner be granted at a time convenient to the Commis-
sioner additional leave equivalent to the period during
which they were so confined.

(d) Where an employee is required to attend for a promotional
examination or promotional appeal hearing during the period of
his or her annual leave he or she shall be granted a day in lieu.
Such day to be added to the employee�s annual leave.

(3) A police cadet shall:
(a) be granted annual leave of twenty eight (28) days

(including eight (8) rest days) on full pay for each
year of service; and

(b) have one (1) additional day added for each agree-
ment public holiday which falls within a period of
annual leave and is observed on a day which in the
case of the police cadet would have been an ordi-
nary working day; and

(c) not accrue annual leave for any period in which he
or she is absent from work, except for:

(i) time for which he or she is entitled to claim
sick pay; or

(ii) time for which he or she is absent on approved
sick leave with or without pay unless the ab-
sence exceeds three (3) calendar months, in
which case deductions may be made for such
excess only; or

(iii) time spent on holidays or annual leave as pre-
scribed by this agreement.

(d) if after one (1) month�s continuous service in any
qualifying twelve (12) monthly period leave his or
her employment or the employment is terminated by
the Commissioner through no fault of the police ca-
det, be paid one-third (1/3) of a week�s pay at his or
her ordinary rate of wage in respect of each com-
pleted month of continuous service in that qualify-
ing period; and

(e) in addition to any payment to which the police cadet
may be entitled under paragraph (d) where employ-
ment terminates after the completion of a twelve (12)
monthly qualifying period and the police cadet has
not been allowed the leave prescribed under this
agreement in respect of that qualifying period be
given payment in lieu of that leave, unless:

(i) such employee has been justifiably dismissed
for misconduct; and

(ii) the misconduct for which the employee has
been dismissed occurred prior to the comple-
tion of that qualifying period; and

(f) be paid a loading of seventeen and one half (17 1/2)
percent in December in the calendar year in which
the leave accrues, calculated on the agreement rate
of pay with respect to a maximum of four (4) weeks
annual leave. Provided in no case shall the loading
for four (4) weeks leave exceed the amount set out
in the Commonwealth Bureau of Census and Statis-
tics publication for �Average Weekly earnings per
Male Employed Unit in WA� for the September quar-
ter immediately preceding the date of accrual of such
leave.

(4) Notwithstanding the provisions contained in this clause
the salary payable to a part-time employee during the period
of leave shall be calculated, based on the fortnightly salary at
the time the leave is taken, in accordance with the following
formula :

Hours worked Full-time fortnightly
per fortnight x salary

80 1
(5) A loading of 18.75% shall be paid to employees (other

than police cadets) in December in the calendar year in which
the leave accrues, calculated on the agreement rate of pay with
respect to a maximum of five (5) weeks annual leave. Pro-
vided that in no case shall the loading exceed the amount set
out in the Australian Bureau of Census and Statistics publica-
tion for �Average Weekly Earnings per Male Employed Unit
in WA� for the September quarter immediately preceding the
date the leave became due.

In respect to part-time employees the loading is to be pro-
portioned according to the number of hours worked.

(6) Annual Leave loading shall not be due in respect of any
pro rata leave to which an employee is entitled on resignation.

(7) A roster shall be posted for the information of employ-
ees showing the commencing and finishing date of annual
leave.

(8) Annual Leave Travel Concessions
(a) Employees stationed in remote areas:

(i) The travel concessions contained in the fol-
lowing table are provided to an employee,
spouse and dependent children when proceed-
ing on annual leave to either Perth or Geraldton
from headquarters situated in District Allow-
ance Areas 3, 5 and 6, and in that portion of
Area 4 located north of 30° South latitude.

(ii) Employees are required to serve a year in these
areas before qualifying for travel concessions.
However, employees who have less than a
years service in these areas and who are re-
quired to proceed on annual leave to suit the
Commissioners convenience will be allowed
the concessions. The concession may also be
given to an employee who proceeds on an-
nual leave before completing the years serv-
ice provided that the employee returns to the
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area to complete the years service at the expi-
ration of the period of leave.

(iii) The mode of travel is to be at the discretion of
the Commissioner.

(iv) Provided the concession does not exceed the
value of the return economy airfare from his
or her headquarters to Perth an employee may
elect to use the concession to purchase return
economy airfare to any destination of his or
her choice. Should the cost of the chosen re-
turn economy airfare be less than the value of
the return economy airfare to Perth the lesser
amount shall be paid. Accommodation costs
of any travel package arrangement will not be
paid as part of this concession.

(v) Travel concessions not utilised within twelve
(12) months of becoming due will lapse.

(vi) Part-time employees are entitled to travel con-
cessions on a pro rata basis according to the
usual number of hours worked per week. Trav-
elling time shall be calculated on a pro rata ba-
sis according to the number of hours worked.

Approved Mode of Travel Travel Concession Travelling Time
(aa)  Air Airfare for the employee, One day each way.

spouse and dependent
children.

(bb)  Road Full motor vehicle North of 20° South
allowance rates, but Latitude�two and one half
reimbursement not to days each way. Remainder�
exceed the cost of the two days each way.
return airfare.

(cc)  Air and Road Full motor vehicle North of 20° South
allowance rates for car Latitude�two and one half
trip, but reimbursement days each way. Remainder�
not to exceed the cost two days each way.
of the return air fare for
the employee. Air fares
for the spouse and
dependent children.

(b) Employees other than those designated in paragraph
(a) of this subclause whose headquarters are situ-
ated outside a radius of two hundred and forty (240)
kilometres from Perth City Railway Station and who
travel to Perth for their annual leave shall be granted
by the Commissioner reasonable travelling time to
enable them to complete the return journey.
To standardise the entitlement the following criteria
is to be used�

(i) 240 kms to 500 kms�half day travelling each
way but taken as one additional day;

(ii) 500 kms to 1000 kms�one day�s travelling
time each way;

(iii) in excess of 1000 kms and north of the 26th
parallel�two and one half day�s each way, and
all stations south of the 26th parallel but in
excess of 1000 kms be allowed the equivalent
of a counterpart north of the 26th parallel.

25.�LONG SERVICE LEAVE
(1) (a) Employees, whose continuous service does not ex-

ceed ten (10) years as at the July 1, 1977 are entitled to thir-
teen (13) weeks long service leave�

(i) after a period of ten (10) years continuous service; and
(ii) after each further period of seven (7) years continu-

ous service.
(b) Employees, whose continuous service began before July

1, 1977 and who as at that date have at least ten (10) years
continuous service but no more than twenty (20) years con-
tinuous service are entitled to long service leave calculated on
the following basis�

(i) for each year of such continuous service after July
1, 1977 an amount of long service leave calculated
on the basis of thirteen (13) weeks for ten (10) years
continuous service; and

(ii) for each year of such continuous service after July
1, 1977 an amount of long service leave calculated
on the basis of thirteen (13) weeks for seven (7) years
continuous service, except that employees are not
entitled to long service leave until their complete
years of continuous service entitle them to thirteen
(13) weeks long service leave.

(c) Employees whose continuous service began before July
1, 1977 and who as at that date have more than twenty (20)
years continuous service are entitled to thirteen (13) weeks
long service leave�

(i) after a period of ten (10) years continuous service;
and

(ii) after a further period of ten (10) years continuous
service; and

(iii) after each further period of seven (7)years continu-
ous service.

(2) Notwithstanding the foregoing provisions of this clause
each employee shall, in addition to the entitlement thereby con-
ferred, be entitled to one (1) days leave with pay for each year of
continuous service completed on or before June 30, 1984.

(3) On and after July 1, 1984 and January 10, 1995 respec-
tively, each employee shall qualify for long service leave in
the following terms:

(a) Subject to paragraph (d) of this subclause an employee:
(i) appointed on or after July 1, 1984 and before

January 10, 1995 who has competed seven (7)
years continuous service with the employer
shall be entitled to thirteen (13) weeks long
service leave on full pay; or

(ii) appointed on or after January 10, 1995 who has
completed ten (10) years of continuous service
with the employer shall be entitled to thirteen
(13) weeks long service leave on full pay.

(b) For each subsequent period of seven (7) years� serv-
ice an employee shall be entitled to an additional
thirteen (13) weeks long service leave on full pay.

(c) A long service leave entitlement which fell due be-
tween July 1, 1984 and March 16, 1988 amounted
to three (3) months. A long service leave entitlement
which falls due on or after March 16, 1988 shall
amount to thirteen (13) weeks.

Subject to the Commissioner�s convenience and approval
an employee may take the leave in not more than three
(3) separate periods subject to the following�

* in the case of long service leave which fell due between
July 1, 1984 and March 16, 1988, the portion of long
service leave shall be one complete month�s entitlement
or a multiple thereof;

* in the case of long service leave which falls due on or
after March 16,1988, the portion of long service leave
shall be not less than four (4) weeks entitlement and por-
tions in excess of four (4) weeks shall be in multiples of
one (1) week�s entitlement and provided also that a mini-
mum balance of long service leave of four (4) weeks is
available for utilisation.

(d) For the purposes of determining an employee�s long
service leave entitlement under the provisions of
paragraph (a), (b) and (c) of this subclause the ex-
pression �continuous service� includes any period
during which the employee is absent on full pay or
part pay but does not include:

(i) any period exceeding two (2) weeks during
which an employee is absent on leave without
pay or maternity leave, except where leave
without pay is approved for the purpose of
fulfilling an obligation by the Government of
Western Australia to provide staff for a par-
ticular assignment external to the Public Sec-
tor of Western Australia.

(ii) any period during which an employee is taking
long service leave entitlement or any portion
thereof except in the case of subclause (12) of
this clause when the period excised will equate
to a full entitlement of thirteen (13) weeks;

(iii) any service by an employee who resigns, is
dismissed or whose services are otherwise ter-
minated other than service prior to such res-
ignation, dismissal or termination when his or
her prior service had actually entitled the em-
ployee to the long service leave provided un-
der this clause;
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(iv) subject to paragraph (v)of this subclause, any
period of service between the sixth anniver-
sary date of the employee having accrued an
entitlement to long service leave, or a deferred
commencing date approved by the Commis-
sioner pursuant to subclause (4) of this clause
and the date on which the employee clears that
entitlement;

(v) any service by the employee between the date
by which long service leave entitlements are
required to be cleared pursuant to subclause
(5) of this clause, or a deferred commencing
date approved by the Commissioner pursu-
ant to subclause (4) of this clause and the date
on which the employee clears the entitlement
required;

(vi) any service by an employee who has been
granted a deferment for the taking of long serv-
ice leave by the Commissioner because of
impending retirement pursuant to subclauses
(4) or (5) of this clause, between a deferred
commencing date approved by the Commis-
sioner and the date the employee retires or,
clears a full entitlement to long service leave
if the employee does not retire on the date
nominated;

(vii) any period of service that was taken into ac-
count in ascertaining the amount of a lump
sum payment in lieu of long service leave;

(viii) any service of the employee prior to attaining
the age of eighteen (18) years.

(e) Payment made for long service leave granted to an
employee who has been employed on a part time
basis or on both a full time and part time basis dur-
ing a qualifying period shall be adjusted according
to the hours worked by the employee, subject to the
following:

(i) If an employee consistently worked on a part
time basis for a regular number of hours dur-
ing the whole of the employee�s qualifying
service, the employee shall continue to be paid
the salary determined on that basis during the
long service leave.

(ii) If an employee has worked a varying number
of weekly hours during the period of qualify-
ing service, the payment for long service leave
granted in respect of part time service should
be calculated on a salary which bears to the
full time salary of the position occupied by
the employee when taking leave in the same
proportion that the hours worked when em-
ployed part time bears to the normal weekly
hours of a full time employee.

(4) (a) Long service leave shall be taken at any time within
six (6) years of it becoming due, at the convenience of the
Commissioner. Provided that the commissioner may approve
the deferment of the taking of long service leave beyond six
(6) years in exceptional circumstances. Provided further that
such exceptional circumstances shall include retirement within
seven (7) years of the date of entitlement.

(b) Approval to defer the taking of long service leave may be
withdrawn or varied at any time by the Commissioner giving
the employee notice in writing of the withdrawal or variation.

(5) (a) Employees having an entitlement to long service leave
at March 1, 1988 are required to clear one full entitlement of
long service leave before March 1, 1994.

(b) Employees having more than one (1) entitlement to long
service leave at March 1, 1988 shall be required to clear one
(1) full entitlement of long service leave by March 1, 1994
and a further full entitlement within each six (6) years thereaf-
ter, until the employees entitlement to long service leave has
been cleared.

(c) Provided that the Commissioner may approve the defer-
ment of the taking of long service leave beyond March 1, 1994
in exceptional circumstances. Provided further that such ex-
ceptional circumstances shall include retirement on or before
March 1, 1995.

(6) (a) On the first working day of March in each year the
Commissioner shall by notice in writing advise each relevant
employee in the Department:

(i) of the amount of long service leave which the em-
ployee is then entitled under the provisions of this
clause;

(ii) of the amount of long service leave to which the
employee will become entitled at any time during
the next succeeding twelve (12) months; and

(iii) the date by which the leave is required to be cleared
pursuant to subclause (4) and subclause (5) of this
clause.

(b) The notice referred to in paragraph (a) of this
subclause shall required the employee to furnish to the
Commissioner within one (1) month of the receipt of the
notice, particulars of the dates between which the employee
desires to take the long service leave or part thereof to
which the employee is or will become entitled, and
whether, to what extend and for what reasons the employee
desires to defer the taking of the leave.

(7) On application to the Commissioner a lump sum pay-
ment for the money equivalent of any:

(a) long service leave entitlement for continuous serv-
ice as provided in paragraph (a) and paragraph (b)
of subclause (3) of this clause shall be made to an
employee who resigns, retires, is retired or is dis-
missed or in respect of an employee who dies;

(b) Pro-rata long service leave based on continuous serv-
ice of a lesser period than that provided in paragraph
(a) and (b) of subclause (3) of this clause for a long
service leave entitlement shall be made�

(i) to an employee who retires at or over the age
of fifty five (55) years or who is retired on the
grounds of ill health if the employee has com-
pleted not less than twelve (12) months con-
tinuous service before the date of retirement;

(ii) to an employee who, not having resigned is
retired by the Commissioner for any other
cause, if the employee has completed not less
than three (3) years continuous service before
the date of retirement; or

(iii) in respect of an employee who dies, if the
employee has completed not less than twelve
(12) months continuous service before the date
of death.

(c) In the case of a deceased employee, payment shall
be made to the estate of the employee unless the em-
ployee is survived by a legal dependant approved by
the Commissioner, in which case payment shall be
made to the legal dependant.

(8) The calculation of the amount due for long service leave
accrued and for pro-rata long service leave shall be made at
the rate of salary of an employee at the date of retirement or
resignation or death, whichever applies.

(9) (a) An employee who desires to be granted a period of
long service leave shall give at least two (2) months notice in
writing of the fact and shall make application to the Commis-
sioner. The application shall state the amount of leave required
and the date from which the leave is to commence. In case of
emergency and for reasons to be stated in writing, an employee
may at any time apply to the Commissioner for any long serv-
ice leave due.

(b) An employee may prior to commencing long service leave
request approval for the substitution of another date for com-
mencement of long service leave and the Commissioner may
approve such substitution.

(10) Interstate:

(a) Where an employee was, immediately prior to being
employed under the provisions of the Police Act,
employed in the service of the Commonwealth or of
any other State of Australia and the period between
the date when the employee ceased previous employ-
ment and the date of commencing employment does
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not exceed one (1) week, that employee shall be en-
titled to long service leave determined in the follow-
ing manner.

(i) The pro-rata portion of long service leave to
which the employee would have been entitled
up to the date of appointment under the pro-
visions of the Police Act shall be calculated in
accordance with the provisions that applied
to the previous employment referred to, but
in calculating that period of pro rata long serv-
ice leave, any long service leave taken or any
such long service leave during that employ-
ment shall be deducted from any long service
leave to which the employee may become en-
titled under this clause; and

(ii) the balance of the long service leave entitle-
ment of the employee shall be calculated upon
appointment under the provisions of the Po-
lice Act in accordance with the provisions of
this clause.

(b) The maximum break in employment permitted by
paragraph (a) of this subclause may be varied by the
approval of the Commissioner provided that where
employment under the provision of the Police Act
commenced more than one (1) week after ceasing
the previous employment, the period in excess of
one (1) week does not exceed the amount of accrued
and pro-rata annual leave paid out at the date the
employee ceased with the previous employer or in
the case of defence forces the employee applied to
join the police force before ceasing the previous
employment and was inducted into police training
in the first available police academy school. This
matter must be negotiated and documented as part
of the recruitment process.

(c) An employee previously employed by the Common-
wealth or by any other State of Australia shall not
proceed on any period of long service leave until the
employee:

(i) has served a period of not less than three (3)
year continuous service under this agreement
or the award; and

(ii) is entitled to thirteen (13) weeks long service
leave on full pay.

The Commissioner may approve of an employee
proceeding on long service leave prior to the em-
ployee completing three (3) years continuous serv-
ice.

(d) Nothing in this clause shall be deemed to confer on
any employee previously employed by the Common-
wealth or by any other State of Australia any entitle-
ment to a complete period of long service leave that
accrued in the employee�s favour prior to the date
on which the employee commenced employment
under the provisions of the Police Act.

Intrastate:
(e) Where an employee was immediately prior to being

employed under the provisions of the Police Act, an
employee in:

(i) a department or sub-department of the Public
Service established pursuant to the Public
Service Act 1978;

(ii) a statutory authority listed in Schedule 1 of
the Financial Administration and Audit Act
1985;

(iii) either of the Houses of the Parliament of
the State under the separate control of the
President or Speaker or under their joint
control;

(iv) the Health Education Council, or
(v) the Nurses Board of WA;

and the period between the date when the employee
ceased previous employment and the date of com-
mencing employment under the provisions of the
Police Act does not exceed one (1) week, that em-
ployee shall be entitled to thirteen (13) weeks of long

service leave on full pay on whichever is the earliest
date of:

(i) the date on which the employee would have
become entitled to long service leave had the
employee remained in the former employment;
or

(ii) the date determined by:
(aa) calculated the pro-rata portion of long

service leave to which the employee
would have been entitled up to date of
appointment under the Police Act, in
accordance with the provisions that ap-
plied to the previous employment re-
ferred to, but in calculating that period
of pro-rata long service leave, any long
service leave taken or any benefit
granted in lieu of any such long serv-
ice leave during that employment shall
be deducted from any long service
leave to which the employee may be-
come entitled under this clause; and

(bb) by calculating the balance of the long
service leave entitlement of the em-
ployee upon appointment under the
provisions of the Police Act in accord-
ance with the provisions of this clause.

(f) The maximum break in employment permitted by
paragraph (e) of this subclause may be varied by the
approval of the Commissioner provided that where
employment under the provisions of the Police Act
commenced more than one (1) week after ceasing
the previous employment, the period in excess of
one (1) week does not exceed the amount of accrued
and pro-rata annual leave paid out at the date the
employee ceased with the previous employer. This
matter must be negotiated and documented as part
of the recruitment process.

(g) An employee who was not paid out for accrued and
pro-rata annual leave held at the date of ceasing pre-
vious employment shall comply with the provisions
of paragraph (e) of this subclause.

(h) In addition to any entitlement arising from the ap-
plication of paragraph (e) of this subclause, an em-
ployee previously employed by a prescribed State
body or statutory authority may, on approval of the
Commissioner, be credited with any period of long
service leave to which the employee became enti-
tled during the former employment but had not taken
at the date of appointment under the provisions of
the Police Act provided the employee�s former em-
ployer had given approval for the employee to accu-
mulate the entitlement.

(11) An employee who has elected to retire at or over the
age of fifty five (55) years and who will complete not less that
twelve (12) months continuous service before the date of re-
tirement may make application to take pro-rata long service
leave before the date of retirement.

(12) (a) A full time employee who, during a qualifying pe-
riod towards an entitlement of long service leave was employed
continuously on both a full and part-time basis, may elect to
take a lesser period of long service leave calculated by con-
verting the part-time service to equivalent full time service.

(b) A full time employee who, during a qualifying period
towards an entitlement of long service leave was employed
continuously on a part time basis, may elect to take a lesser
period of long service leave calculated by converting the part-
time service to equivalent full time service.

(13) Notwithstanding the foregoing provisions in this clause,
the Commissioner may direct an employee to take accrued
long service leave and may determine the date of which such
leave shall commence.

(14) Where an employee is ill during the period of long serv-
ice leave and produces at the time, or as soon as practicable
thereafter, medical evidence to the satisfaction of the Com-
missioner that as a result of the illness the employee was con-
fined to their place or residence or a hospital for a period of at
least fourteen (14) consecutive calendar days, the Commis-
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sioner may grant sick leave for the period during which the
employee was so confined and reinstate long service leave
equivalent to the period of confinement.

(15) (a) An employee shall, when recalled from long service
leave to attend at Court from matters arising during the course
of their duties or to perform other duties, be paid or be enti-
tled to for each day or part thereof additional payments at
ordinary hours rates for the period of the recall including trav-
elling time plus one (1) day added to their long service leave
or at the option of the employee two (2) days added to their
long service leave.

(b) Where an employee is required to attend court on an
additional day granted for previous attendance under para-
graph (a) of this subclause the employee shall be entitled to
an additional day for attending that court and two (2) further
days, a total entitlement of three (3) days. Such additional
days as defined under this paragraph shall be taken at a time
mutually agreed between the employee and the Commissioner.

(c) Where an employee is required to attend for a promo-
tional examination or promotional appeal hearing during the
period of his or her long service leave he or she shall be granted
a day in lieu.

(16) The provisions of this clause shall not apply to police
cadets. Police cadets shall be granted the same long service
leave as full time government wages employees generally.

26.�PARENTAL LEAVE
(1) Definitions
For the purposes of this clause:

(a) �Employee� includes full time and part time employ-
ees.

(b) �Parental Leave� shall be unpaid leave except where
accrued annual leave and/or long service leave is uti-
lised.

(c) �Adoption� in relation to a child, is a reference to a
child who�

(i) is not the natural child or the step-child of the
employee or the employee�s spouse;

(ii) is less than 5 years of age; and
(iii) has not lived continuously with the employee

for six (6) months or longer.
(2) Entitlement to Parental Leave

(a) An employee is entitled to a period of up to fifty two
(52) consecutive weeks parental leave in respect of
the birth of a child to an employee or the employee�s
spouse or defacto spouse.

(b) An employee is entitled to parental leave only after
he or she has given the employer at least ten (10)
weeks written notice of his or her intention to take
the leave and stating the proposed period of leave to
be taken.

(c) An employee is not entitled to take parental leave at
the same time as the employee�s spouse but this sub-
section does not apply to one (1) week�s parental
leave�

(i) taken by the parent immediately after the birth
of the child; or

(ii) taken by the employee and the employee�s
spouse immediately after a child has been
placed with them with a view to their adop-
tion of the child.

(d) An employee seeking to adopt a child shall be enti-
tled to two (2) days unpaid leave for the employee
to attend interviews or examinations as required for
the adoption procedure. Employees working or re-
siding outside the Perth metropolitan area are enti-
tled to one (1) additional days leave. The employee
may take any paid leave entitlement in lieu of this
leave.

(e) An employee seeking to adopt a child under the age
of five (5) years shall be entitled to three (3) weeks
parental leave at the placement of the child and a
further period of parental leave up to a maximum of
fifty two (52) weeks.

(f) Subject to paragraph (c) of this sub-clause where
both partners are employed in the Western Australia
Police Service, the leave shall not be taken concur-
rently except for special circumstances and with the
approval of the Commissioner.

(3) Other Leave Entitlements
(a) An employee proceeding on parental leave may elect

to utilise any accrued annual leave or accrued long
service leave for the whole or part of the period of
parental leave or extend the period of parental leave
with such leave.

(b) An employee may extend the maximum period of
parental leave with a period of leave without pay
subject to the approval of the Commissioner.

(c) An employee on parental leave is not entitled to paid
sick leave and other paid agreement absences.

(d) Where the pregnancy of an employee terminates other
than by the birth of a living child then the employee
shall be entitled to such period of paid sick leave or
unpaid leave for a period certified as necessary by a
registered medical practitioner.

(e) Where a pregnant employee not on parental leave
suffers illness related to the employee�s pregnancy
or is required to undergo a pregnancy related medi-
cal procedure the employee may take any paid sick
leave to which the employee is entitled or such fur-
ther unpaid leave for a period certified as necessary
by a registered medical practitioner.

(4) Notice and Variation
(a) The minimum period of absence on maternity leave

shall commence six (6) weeks before the expected
date of birth and end six (6) weeks after the day on
which the birth has taken place. However, an em-
ployee may apply to the Commissioner to vary this
period provided her application is supported by a
certificate from a registered medical practitioner in-
dicating that the employee is fit to continue or resume
duty within this minimum period.

(b) An employee proceeding on parental leave may elect
to take a shorter period of parental leave and may at
any time during that period of leave elect to reduce
or extend the period stated in the original applica-
tion provided four (4) weeks written notice is pro-
vided.

(5) Transfer to a Safe Job
(a) Where illness or risks arising out of pregnancy or

hazards connected with the work assigned to the
employee make it inadvisable for the employee to
continue in her present duties, the duties shall be
modified or the employee may be transferred to a
safe position of the same classification until the com-
mencement of parental leave.

(b) If the transfer to a safe position is not practicable,
the employee may take leave for such period as is
certified necessary by a registered medical practi-
tioner.

(6) Return to Work
(a) An employee shall confirm the intention to return to

work by notice in writing to the Commissioner not
less than four (4) weeks prior to the expiration of
the period of parental leave.

(b) An employee on return from parental leave shall be
entitled to the position which the employee occu-
pied immediately prior to proceeding on parental
leave. Where an employee was transferred to a safe
job pursuant to sub-clause (5) of this clause the em-
ployee is entitled to return to the position occupied
immediately prior to the transfer.

(c) An employee may return, subject to the approval of
the Commissioner, on a part-time basis to the same
position occupied prior to the commencement of
leave or to a different position at the same classifi-
cation level on a part-time basis in accordance with
the part-time provision of this agreement.
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(d) Where the position occupied by the employee no
longer exists the employee shall be entitled to a po-
sition of the same classification level with duties
similar to that of the abolished position.

(8) Effect of Leave on Employment Contract
(a) Continuous Service

An employee�s continuity of service shall not be bro-
ken by the period of unpaid parental leave, however,
unpaid parental leave shall not be taken into account
in calculating the period of service for any purpose
under this agreement.

(b) Termination of Employment
An employee on parental leave may terminate em-
ployment at any time during the period of leave by
written notice in accordance with the agreement.

27.�SICK LEAVE�POLICE CADETS
(1) An application for leave of absence by police cadets on

the grounds of illness exceeding two (2) consecutive working
days shall be supported by the certificate of a medical practi-
tioner registered under the Medical Act, 1894.

(2) The number of days� leave of absence which may be
granted without production of the certificate required by
subclause (1) of this clause shall not exceed in the aggregate,
five (5) working days in any one (1) calendar year.

(3) Subject to subclauses (1) and (2) of this clause no leave
of absence on the grounds of illness shall be granted with pay
without the production of a medical certificate or medical cer-
tificates as required by this clause.

(4) A police cadet who is unfit for duty as a consequence of
an illness or injury shall inform his or her superior officer, or
arrange for such superior officer to be so informed, forthwith
and shall as soon as reasonably possible thereafter, make a
formal application for sick leave to cover their absence from
duty; otherwise the police cadet shall be treated as being ab-
sent without leave.

(5) The basis for determining the entitlement to leave of
absence on the grounds of illness which a police cadet may be
granted shall be ascertained by crediting the police cadet con-
cerned with the following cumulative periods:

Leave on full Leave on half
pay working days pay working days

On the date of permanent
appointment 5 2

On the completion of six (6) months�
service 5 3

On the completion of twelve (12)
months� service 10 5

(6) Debits for leave of absence on account of illness shall be
made on the basis of working days and shall not include any
Public Holidays occurring during the period of that leave.

(7) No leave of absence on account of illness shall be granted
with pay if the illness has been caused by the misconduct of
the police cadet or in any case of absence from duty without
sufficient cause.

(8) Where a police cadet is ill during a period of annual
leave and produces at the time or as soon as practicable there-
after medical evidence to the satisfaction of the Commissioner
that he or she is or was as a result of the illness confined to his
or her place of residence or a hospital for a period of at least
seven (7) days, the police cadet may with the approval of the
Commissioner, be granted at a time convenient to the Com-
missioner additional leave entitlement to the period during
which the police cadet was so confined.

(9) A police cadet who is duly absent on leave without pay
is not eligible for leave of absence on account of illness or
injury under this clause during the currency of that leave with-
out pay.

(10) Where the Commissioner has occasion to doubt the
cause of illness or the reason for the absence the Commis-
sioner may send a registered medical practitioner to attend on
and examine the police cadet, or may direct the police cadet to
attend on the medical practitioner for examination. If the re-
port of the medical practitioner does not confirm that the po-
lice cadet is ill, or if the police cadet is not available for
examination at the time of the visit of the medical practitioner
or the police cadet fails without reasonable cause, to attend

the medical practitioner when directed to do so, the fee pay-
able for the examination, appointment or visit shall be paid by
the police cadet.

(11) The provisions of this clause apply only to police ca-
dets.

28.�BEREAVEMENT LEAVE
(1) Entitlement to bereavement leave

(a) Subject to subclause (2) of this clause, on the death
of:

(i) the spouse or de facto spouse of an employee;
or

(ii) the child or step child of an employee; or
(iii) the parent or step parent of an employee; or
(iv) any other person who, immediately before that

person�s death, lived with the employee as a
member of the employee�s family,

the employee is entitled to paid bereavement leave
of up to two (2) days.

(b) The two (2) days need not be consecutive.
(c) Bereavement leave is not to be taken during a pe-

riod of any other kind of leave.
(2) Proof in support of claim for bereavement leave
An employee who claims to be entitled to paid leave under

paragraph (a) of subclause (1) of this clause is to provide the
Commissioner, if so requested by the Commissioner, evidence
that would satisfy a reasonable person as to�

(a) the death that is the subject of the leave sought; and
(b) the relationship of the employee to the deceased per-

son.

29.�PUBLIC HOLIDAYS�POLICE CADETS
(1) The following days or the days observed in lieu thereof

shall be observed by police cadets as holidays without deduc-
tion of pay, namely: New Year�s Day, Australia Day, Labour
Day, Good Friday, Easter Monday, Anzac Day, Foundation
Day, Sovereign�s Birthday, Christmas Day and Boxing Day.

(2) Whenever any holiday falls on a police cadet�s ordinary
working day and the police cadet is not required to work on
such day, such police cadet shall be paid for the ordinary hours
they would have worked on such a day if it had not been a
holiday.

(3) When a police cadet is off duty owing to leave without
pay or sickness, including accidents on or off duty, except
time for which the police cadet is entitled to claim sick pay,
any holiday falling during such absence shall not be treated as
a paid holiday. Where the police cadet is on duty or is avail-
able on the working day immediately preceding the holiday,
or resumes duty or is available on the working day immedi-
ately following a holiday, as prescribed in this clause, the po-
lice cadet shall be entitled to a paid holiday on all such holidays.

(4) The provisions of this clause apply only to police ca-
dets.

30.�ADVERTISING OF VACANCIES
Whenever any agreed identified position becomes vacant

the Commissioner shall advertise such position.

31.�AIR CONDITIONED VEHICLES
Where a vehicle is regularly used for patrol duty the vehicle

shall be fitted with, and continue to be fitted with an air con-
ditioning unit in reasonable order. The implementation of air
conditioning in these vehicles shall be in accordance with the
formula agreed to by the parties and approved by the Minister
on May 14, 1979.

32.�INTRODUCTION OF CHANGE
(1) Commissioner�s Duty to Notify

(a) Where the Commissioner has made a definite de-
cision to introduce major changes in production,
program, organisation, structure or technology
that are likely to have significant effects on em-
ployees, the Commissioner shall notify the em-
ployees who may be affected by the proposed
changes and the union.
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(b) �Significant effects� include termination of employ-
ment, major changes in the composition, operation
or size of the Commissioner�s workforce or in the
skills required; the elimination or diminution of job
opportunities, promotion opportunities or job ten-
ure; the alteration of hours of work; the need for
retraining or transfer of employees to other work or
locations and restructuring of jobs. Provided that
where the agreement makes provisions of alteration
of any of the matters referred to herein an alteration
shall be deemed not to have significant effect.

(2) Commissioner�s Duty to Discuss Change
(a) The Commissioner shall discuss with the employ-

ees affected and the union, inter alia, the introduc-
tion of the changes referred to in subclause (1) hereof,
the effects the changes are likely to have on employ-
ees, measures to avert or mitigate the adverse effects
of such changes on employees and shall give prompt
consideration to matters raised by the employees and/
or the union in relation to the changes.

(b) The discussion shall commence as early as practica-
ble after a firm decision has been made by the Com-
missioner to make the changes referred to in
subclause (1) of this clause.

(c) For the purposes of such discussion, the Commis-
sioner shall provide to the employees concerned and
the union, all relevant information about the changes
including the nature of the changes proposed; the
expected effects of the changes on employees and
any other matters likely to affect employees provided
that the Commissioner shall not be required to dis-
close confidential information the disclosure of
which would be inimical to the Commissioner�s in-
terest.

33.�TYPEWRITERS
(1) An employee who obtains written permission to use their

personal typewriter for departmental purposes shall be sup-
plied by the Department with ribbons and associated
consumables for the use of that machine.

(2) Whilst the machine continues to be used for departmen-
tal purposes the Department will be responsible for repairs or
service as required except that repairs shall be limited to an
amount equal to the cost of the machine or the depreciated
value whichever is the lesser.

(3) The provisions of this clause do not apply to aboriginal
police aides and police cadets.

34.�NATIONAL TRAINING WAGE
The parties agree that the terms of the National Training

Wage Interim Award 1994 (NTWA) [print L5189 (No. 277)]
as varied shall be complied with by the parties as though bound
by clause 3 of that award.

35.�ADJUSTMENT OF REIMBURSEMENT
ALLOWANCES

The rate of all allowances which are for reimbursement and
camping and district allowance provided in this agreement
shall be reviewed each year with any variations to have effect
on and from July 1 each year.

36.�AGREEMENT MODERNISATION
(1) The parties are committed to modernising the terms of

the agreement so that it provides for more flexible and effi-
cient working arrangements, enhances productivity, improves
the quality of working life, skills and job satisfaction and as-
sists positively in the restructuring process.

(2) In conjunction with testing the current agreement struc-
ture the union is prepared to discuss all matters raised by the
Commissioner for increased flexibility and efficiency. As such,
any discussions with the Commissioner must be premised on
the following understandings:

(a) The majority of employees stationed in the section,
station or branch must genuinely agree.

(b) No employee will lose income as a result of the
change.

(c) The union must be party to the agreement, in par-
ticular, where the employees at any section, station

or branch are holding discussions which would re-
quire any agreement variation. The union shall be
invited to participate.

(d) The union shall not unreasonably oppose any agree-
ment.

(e) Subject to the provision of this agreement, any agree-
ment reached may require ratification by the Com-
mission.

(3) Should an agreement be reached pursuant to subclause
(2) hereof and that agreement requires an agreement varia-
tion, no party will oppose the agreement variation.

(4) There shall be no limitation on any agreement matter
being raised for discussion.

37.�NO FURTHER CLAIMS
The parties to this agreement undertake that for the duration

of the agreement there shall be no further salary increases
sought or granted except for those provided for in a National
or State Wage Case Decision.

38.�ENTITLEMENT TO LEAVE AND ALLOWANCES
THROUGH ILLNESS OR INJURY

(1) An employee who becomes incapacitated shall as soon
as possible:

(a) notify the employee�s officer in charge of that fact
and of the his or her whereabouts; and

(b) notify the Manager of the nature of the illness or the
nature and cause of the injury, as the case may be.

(2) Except in respect of a day on which an employee be-
comes incapacitated while on duty, an application for leave
by an employee on account of incapacity shall be supported
by a certificate of a medical practitioner or, where the inca-
pacity involves a dental condition, by a certificate of a dentist.

(3) The application shall be�
(a) in a form approved by the Commissioner; and
(b) submitted to the Manager, and the certificate in its

support shall be�
(c) submitted to the Manager.

(4) Subject to subclause (2) and to the compliance by the
employee of paragraphs (a), (b) and (c) of subclause (3), the
Commissioner may grant to an employee in respect of the
employee�s incapacity leave of absence with pay�

(a) for up to one hundred and sixty eight (168) days in a
calendar year; and

(b) if so recommended by the Manager and subject to
any terms or conditions recommended by the Man-
ager, for a further period.

(5) Except where an employee is incapacitated through the
employee�s fault or misconduct, an employee is entitled to
receive in respect of a period of leave or absence approved
under subclause (4) and subject to any terms and conditions
imposed under paragraph (b) of subclause (4) of this clause,
any special allowances which the employee would have re-
ceived under the agreement if the employee had not been in-
capacitated.

(6) The district allowance prescribed by this agreement
ceases to be payable�

(a) after an incapacitated employee and the family of
that employee have been absent from the employ-
ee�s region for a continuous period exceeding six
(6) weeks; and

(b) for so long thereafter as that absence continues.

(7) In subclause (6) �family� means the spouse and any chil-
dren of the employee residing with the employee.

(8) (a) An employee who suffers illness or injury through
the employee�s fault or misconduct is not entitled to paid leave
contained within the provisions of subclause (4) under para-
graphs (a) and (b) in respect of absence from duty resulting
from that illness or injury.

(b) An employee who suffers illness or injury through the
employee�s fault or misconduct is not entitled in respect of
that illness or injury to receive the benefits contained under
clause 40.�Medical and Pharmaceutical Expenses of this
agreement.
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(c) Where the incapacity of an employee results from the
carrying on by the employee of an occupation for which the
employee received or expected to receive remuneration, out-
side of the employee�s duties as an employee the Commis-
sioner may grant or refuse to grant paid leave to the employee
in respect of the incapacity or may grant the employee leave at
a reduced rate of pay.

(9) An incapacitated employee shall not during the employ-
ee�s absence from duty engage for reward in any other occu-
pation or activity.

(10) An employee who has been absent from duty because
of incapacity for longer than four (4) weeks shall, before re-
turning to duty, submit to the Manager evidence of the em-
ployee�s medical fitness to return to duty.

(11) (a) The Commissioner may direct an employee to submit
to examination, at the expense of the Commissioner, by one or
more medical practitioners nominated in each instance by the
Commissioner and the employee shall obey such a direction.

(b) Where an employee has been examined under paragraph
(a) of this subclause and the examining medical practitioner
expresses the opinion in writing to the Commissioner that the
employee is unfit for duty because of illness or injury, the
Commissioner may direct the employee, to apply for leave on
that ground and the employee shall obey such a direction.

(12) The provisions of this clause do not apply to police cadets.

39.�MEDICAL AND HOSPITAL EXPENSES
THROUGH ILLNESS OR INJURY RESULTING

FROM DUTIES
(1) Subject to the provisions contained within Clause 38.�

Entitlement to Leave and Allowances Through Illness or In-
jury of this agreement, under paragraph (b) of subclause (8),
the Commissioner shall pay the reasonable medical and hos-
pital expenses incurred by an employee as a result of illness
or injury arising out of or in the course of the employee�s
duties suffered by the employee in the course of travel to or
from a place of duty.

(2) The provisions of this clause do not apply to police cadets.

40.�MEDICAL AND PHARMACEUTICAL EXPENSES
(1) Subject to the provisions contained within Clause 38.�

Entitlement to Leave and Allowances Through Illness or In-
jury of this agreement, under paragraphs (a) and (b) of
subclause (8), an employee who receives�

(a) any consultation, treatment or other service by a
medical practitioner; or

(b) any X-ray or other service not provided by a medi-
cal practitioner but provided under a referral given
by a medical practitioner, may claim from the Com-
missioner reimbursement of the amount paid for that
service, less the amount of any Medicare benefits
paid or payable, and the Commissioner may pay the
claim.

(2) An employee is entitled to reimbursement by the Com-
missioner of the cost of a medicine supplied by a pharmaceu-
tical chemist on the prescription of a medical practitioner if
the medicine was at the time of issue of the prescription speci-
fied in the Commonwealth Schedule of Pharmaceutical Ben-
efits for Medical Practitioners.

(3) An employee claiming reimbursement of expenditure
shall submit with the employee�s claim�

(a) in the case of expenditure of a kind referred to in
subclause (1)�

(i) a receipt for the amount paid;
(ii) a statement of the amount received or receiv-

able as Medicare benefits; and
(iii) where applicable, documentary evidence that

the health service not provided by a medical
practitioner was provided under a referral
given by a medical practitioner; and

(b) in the case of expenditure of a kind referred to in
subclause (2), a receipt for the amount paid, and the
Commissioner, before approving payment, may re-
quire the employee to supply additional information
as to the identity of the person treated, the amount
paid or, where applicable, the prescription.

(4) The provisions of this clause do not apply to police ca-
dets.

41.�RETIREMENT, REMOVAL OR DEATH OF AN
EMPLOYEE

(1) Retirement
(a) An employee may retire on attaining the age of fifty

five (55) years.
(b) Employee�s of the Force other than the Commis-

sioner, Deputy Commissioner and Assistant Com-
missioner shall retire on attaining the age of sixty
(60) years.

(c) The Deputy Commissioner and Assistant Commis-
sioner shall retire on attaining the age of sixty two
(62) years.

(2) Examination by Medical Board
(a) Where the Commissioner is of the opinion that

an employee is not fit for further service, he may
direct the employee to be examined by a medical
board.

(b) The medical board referred to in paragraph (a) of
this subclause shall consist of three (3) legally quali-
fied medical practitioners nominated by the person
who holds or acts in the office of Commissioner of
Health under the Health Act 1911.

(c) An employee shall not fail to carry out a direction
given pursuant to paragraph (a) of this subclause.

(d) Subject to the Act, where the medical board referred
to in paragraph (b) of this subclause reports to the
Commissioner that the employee in question is unfit
for further active service the Commissioner shall
advise the employee of the date the employee will
cease duty.

(3) Allowances Paid on Death of an Employee
Where an employee dies the spouse of the employee and

such of the children of the employee as are under the age of
eighteen (18) years are entitled to the allowances prescribed
by Clause 10�Travelling Allowances and Clause 12�Trans-
fer Allowances of this agreement for the conveyance of them-
selves and their furniture and effects to the Metropolitan area
or to any part of the State approved by the Commissioner.

(4) Leave Entitlement to be Paid Out
On the death of an employee the Minister may on the rec-

ommendation of the Commissioner grant to the relatives of
the employee who were dependent on the employee at the
date of the employee�s death the monetary equivalent, com-
puted to the date of death, of;

(a) annual leave accrued and owing to the employee;
(b) long service leave accrued and owing to the em-

ployee;
(c) pro rata leave for each completed month of service

of the employee in the current year.

42.�NAMED PARTIES AND ESTIMATED NUMBER
OF EMPLOYEES BOUND UPON REGISTRATION OF

AGREEMENT
The named parties to this agreement are The Western Aus-

tralian Police Union of Workers, 73 Burswood Rd, Victoria
Park, 6100 and The Minister of Police, 13th Floor, Dumas
House, 2 Havelock St, West Perth, 6005.

As at 10 December 1996 the number of employees subject
to this agreement totalled 4689.

43.�SINGLE BARGAINING UNIT
(1) This agreement has been negotiated through a Single

Bargaining Unit which comprised both management and un-
ion representatives.

(2) The single Bargaining Unit parties established a Negoti-
ating Committee responsible for negotiating the enterprise
agreement.

44.�MISSION STATEMENT AND CORPORATE VISION
Mission

In partnership with the community, create a safer and more
secure Western Australia by providing quality police services.
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Corporate Vision
The Western Australian Police Service, like many other po-

lice services throughout the world, is operating in a rapidly
changing environment. To meet the resulting challenges the
parties need to ensure they have the ability to successfully
assess and predict the impact of such changes on the profes-
sion of policing and the provision of community safety and
security.

Definitive responses to changes in the environment are criti-
cal to the success of the police service. The speed of change in
the environment is such that anything other than a planned
response will prove unsuccessful and more importantly, un-
acceptable to the community and government.

� The Mission, which states why the service exists�ie the
agency�s reason for being;

� The Core Functions, which defines the business the agency
is in;

� The Strategic Intents, which defines the future style and
direction of the police service and defines the framework within
which programmes and plans will be developed and imple-
mented; and

� A Statement of Common Values, which makes explicit the
shared organisational beliefs governing work practices, deci-
sion making and behaviour of employees.

This Corporate Vision does not define detailed strategies
for implementation. Rather it aims to provide direction for
each member of the department to set priorities and define
activities and action plans that will contribute to the collec-
tive achievement of the Mission. It represents a charter which
employees at all levels can use in fulfilling their responsibili-
ties.

In essence, the Corporate Vision is a vehicle for conveying
the core values, the key functions and the future direction to
its stakeholders.

This agreement incorporates and assists the facilitation of
this corporate vision.

45.�AUDIT OF 4% SECOND TIER AND 1989 SEP
(1) A complete audit of structural efficiency initiatives since

the Restructuring and Efficiency Principle 1987 has been com-
pleted and the parties confirm that none of the previous initia-
tives form part of this agreement.

(2) The parties agree that matters arising from previous in-
dustrial agreements or award changes emanating from the
Restructuring and Efficiency Principle of 1987, the Structural
Efficiency Principles of the 1988 and 1989 National and State
Wage Cases and the 1991-2 special case shall not be counted
when considering the productivity benefits and salary improve-
ments arising from this agreement.

46.�DISPUTE SETTLEMENT PROCEDURES
Preamble

(1) The parties to this agreement recognise they have differ-
ing roles and responsibilities. Accordingly, the union recog-
nises the Commissioner has a statutory and public
responsibility to the public of Western Australia and the Com-
missioner recognises the union has the right to take appropri-
ate action to protect and improve the working conditions and
remuneration of its members.

In recognising their differing roles and responsibilities the
parties accept the need for a dispute settlement procedure and
commitment to same. Subsequently, the parties to this agree-
ment are committed to avoiding industrial disputes and re-
solving differences by:

(a) providing a mutually satisfactory procedure for deal-
ing with disputes;

(b) clearly identifying the issue;
(c) engaging expeditiously in consultations and/or ne-

gotiations;
(d) acting in accordance with the rules of natural jus-

tice;
(e) endeavouring to resolve issues at the local level or

wherever is most practicable for an amicable resolu-
tion; and

(f) treating all issues with utmost confidentiality.

(2) Any questions, disputes or difficulties arising under this
industrial agreement will be dealt with in accordance with the
following procedures:

(a) Stage 1
(i) Any employee or group of employees with a

question, dispute or disagreement should dis-
cuss the matter with his or her immediate su-
pervisor or union representative in the first
instance.

(ii) The supervisor or union representative is
to investigate the matter. If the matter can-
not be resolved or an authoritative answer
given on the day the issue is raised, then a
response should be provided within three
(3) days.

(iii) Should a response require time to establish an
answer, the supervisor shall keep the
employee(s) informed of his or her progress
in resolving the matter.

(b) Stage 2
(i) If the employee(s) continue to be aggrieved

or the issue is still in dispute, the matter is
to be discussed between the employee�s
representative and the Commissioner�s
nominated representative and an attempt
made to resolve the matter. Notification of
any question or disagreement may be made
verbally and/or in writing.

(ii) At any stage, the parties may individually or
collectively seek advice from any appropriate
organisation or person in an attempt to resolve
the matter.

(iii) If the matter is not resolved within five (5)
working days of the date of notification in (i)
hereof, either party may notify the General
Secretary of the union (or his or her nomi-
nee), or the Commissioner (or his or her nomi-
nee of the existence of a dispute or
disagreement).

(iv) The General Secretary of the union (or his or
her nominee) and the Commissioner (or his
or her nominee) shall confer on the matters
notified by the parties within five (5) working
days and:

(aa) where there is agreement on the mat-
ters in dispute the parties shall be ad-
vised within two (2) working days:

(bb) where there is disagreement on any
matter it may be submitted to the West-
ern Australian Industrial Relations
Commission.

(c) Stage 3
Where any matter is referred to the Western Austral-
ian Industrial Relations Commission is not resolved
by conciliation, it may be resolved by arbitration in
accordance with the provisions of the Industrial Re-
lations Act 1979 and the State Wage Principles.

47.�BROAD AGENDA

In coming to agreement, the parties have acknowledged the
need to consider a Broad Agenda in accordance with the State
and National Wage Fixing Principles.

A Memorandum of Understanding has been entered into
between the Commissioner and the union to be involved in
comprehensive internal review of organisational planning and
structure. (Refer Appendix B)

The Commissioner recognises the commitment of employ-
ees to the implementation of the Delta Program. This program
involves a review of the purpose and direction of the Depart-
ment, the promotion system, civilianisation, productivity im-
provement and the development of a new human resource
function. Areas for consideration include:

Purpose and Direction
� Determining customers and their needs
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� Determining the needs of Government

� Integration of organisational mission into other as-
pects of the organisation

� Measurement of organisational performance

� Recognition, determination and focus upon core
business

� Strategic management and planning concepts

Organisational Structure

� Structural options

� Integration of support and specialist functions

� Impact of structure on accountability and reporting
lines

� Number of reporting lines

� Impact of rank and structure on organisational proc-
esses and decision making

� Role of Police Board

� Committees and specialist squads

Management Practice

� Management accountabilities

� Management processes

� Work practices

� Performance management

� Communication

� Decision making processes

� Management education, development and training

Human and Physical Resources

� Promotion system

� Accommodation

� Operational equipment requirements

� Management of human resources

� Limited function police employees

� Civilianisation

� Contracting out

� Operational and management training

� Relationships between sworn and unsworn person-
nel

� Digital communication system

Financial and Resource Management

� Linking of budget to planning function

� Long and short term planning processes

� Centralisation/decentralisation of financial control

� Autonomy and accountability for financial manage-
ment

� Performance management

� Management information systems

48.�SIGNATURES OF PARTIES TO THE
AGREEMENT

On behalf of Hon Minister for Police

Signed..........................................

Date.............................................

On behalf of the WA Police Union of Workers

Signed..........................................

Date.............................................

SCHEDULE A
CAMPING ALLOWANCES

Rate Per Day Item

South of 26° South Latitude

Permanent Camp�Cook provided by
the Department $34.05 A1

Permanent Camp�No cook provided $41.75 A2

Other Camping�Cook provided by
the Department $49.45 A3

Other Camping�No cook provided $57.15 A4

Camping beside or inside vehicle $75.20 A5

North of 26° South Latitude

Permanent Camp�Cook provided by
the Department $37.70 A1

Permanent Camp�No cook provided $45.35 A2

Other Camping�Cook provided by
the Department $53.05 A3

Other Camping�No cook provided $60.75 A4
Camping beside or inside vehicle $104.85 A5

SCHEDULE B
DISTRICT ALLOWANCES

 (a) Employees without dependants
Column I Column II Column III Column IV
District No Standard Exceptions to Rate

Standard Rate
$ PA Town or Place $ PA

6 2,894 Nil Nil

5 2,368 Fitzroy Crossing 3,188
Halls Creek 3,188
Turner River Camp 3,188
Nullagine 3,188
Liveringa (Camballin) 2,962
Marble Bar 2,962
Wittenoom 2,962
Karratha 2,789
Port Hedland 2,594
South Hedland 2,594

4 1,193 Warburton Mission 3,206
Eucla 1,577
Carnarvon 1,123

3 752 Meekatharra 1,193
Mount Magnet 1,193
Wiluna 1,193
Laverton 1,193
Leonora 1,193
Cue 1,193
Leinster 1,193
Yalgoo 1,193

2 539 Kalgoorlie 180
Boulder 180
Ravensthorpe 712
Norseman 712
Salmon Gums 712
Marvel Loch 712
Esperance 712

1 Nil Nil Nil

(b) EMPLOYEES WITH DEPENDANTS
Receive double the amount prescribed in (a) above for Em-

ployees Without Dependants.
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SCHEDULE C

DISTRICT ALLOWANCE BOUNDARIES
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SCHEDULE D
 MOTOR VEHICLE ALLOWANCES

(1) MOTORCAR
 Engine Displacement

Area and Details (in Cubic Centimetres)

Over  Over  1600cc
Rate per kilometre 2600cc 1600cc to  & under

2600cc

Cents per Kilometre
Metropolitan Area 49.4 43.5 37.9
South West Land Division 50.5 44.6 38.9
North of 23.5 degrees South Latitude 56.2 50.0 43.5
Rest of State 52.2 46.0 40.0

(2) MOTORCYCLE
Cents per Kilometre

Whole of State 17.1

SCHEDULE E
RELIEVING ALLOWANCES

(a) Hotel/Motel/Roadhouse
Particulars            Rate per Day Item

(i) (ii)
WA Metro. Locality South

Of 26 South
Latitude

$ $
First forty nine days after arrival
at new locality 149.55 120.65 E1
Period of relief in excess of
forty nine days
(a) Employee with dependents 74.75 60.35 E2
(b) Employee without dependents 49.80 40.20 E3
(iii) Locality north of 26th degree Latitude including Shark Bay:
TOWN ITEM E4 ITEM E5 ITEM E6

First 49 days Period of relief
after arrival at   in excess of
new locality 49 days

Employee Employee
With Without

Dependents Dependents
Broome 191.30 95.65 63.70
Carnarvon 120.60 60.30 40.15
Dampier 138.55 69.25 46.15
Derby 132.55 66.25 44.15
Eucla 125.50 62.75 41.80
Exmouth 142.55 71.25 47.45
Fitzroy Crossing 158.80 79.40 52.90
Gascoyne Junction 94.55 47.25 31.50
Halls Creek 163.55 81.75 54.45
Karratha 180.00 90.00 59.95
Kununurra 157.55 78.75 52.45
Marble Bar 119.55 59.75 39.80
Newman 184.55 92.25 61.45
Nullagine 106.50 53.25 35.45
Onslow 95.55 47.75 31.80
Pannawonica 120.55 60.25 40.15
Paraburdoo 197.55 98.75 65.80
Port Hedland 188.90 94.45 62.90
Roebourne 86.55 43.25 28.80
Sandfire 88.55 44.25 29.50
Shark Bay 122.75 61.35 40.85
South Hedland 188.90 94.45 62.90
Tom Price 152.55 76.25 50.80
Turkey Creek 93.55 46.75 31.15
Wickham 129.55 64.75 43.15
Wyndham 111.55 55.75 37.15

(iv) INTERSTATE
Capital Cities�

- Sydney 170.25 85.15 56.70
- Melbourne 160.25 80.15 53.35
- Others 151.40 75.70 50.40

(v) INTERSTATE
Other Than Capital Cities�

120.65 60.35 40.20

Rate
Per Day Item

$
(b) Incidental Expenses: E7

South of 26 degrees South Latitude 8.40
North of 26 degrees South Latitude 9.55
Interstate 9.55

(c) Other Than Hotel or Motel: E8
South of 26 degrees South Latitude 53.10
North of 26 degrees South Latitude 60.30
Interstate 60.30

(d) Travel not involving an overnight stay or travel involving
an overnight stay where accommodation only is provided:

Rate
Per Day Item

South of 26 degree South latitude E9
Breakfast 10.15
Lunch 10.15
Dinner 24.40
North of 26 degree South Latitude E10
Breakfast 11.50
Lunch 14.40
Dinner 24.90
Interstate E11
Breakfast 11.50
Lunch 14.40
Dinner 24.90

SCHEDULE F
TRAVELLING�TRANSFER ALLOWANCES

Item Particulars Daily Rate
$

Allowance to Meet Incidental Expenses�
F1 WA�South of 26° South Latitude 8.40
F2 WA�North of 26° South Latitude 9.55
F3 Interstate 9.55
Accommodation Involving an Overnight Stay at a Hotel, Mo-
tel or Roadhouse
F4 WA�Metropolitan 149.55
F5 Locality South of 26° South Latitude 120.65
F6 Locality North of 26° South Latitude

Broome 191.30
Carnarvon 120.60
Dampier 138.55
Derby 132.55
Eucla 125.50
Exmouth 142.55
Fitzroy Crossing 158.80
Gascoyne Junction 94.55
Halls Creek 163.55
Karratha 180.00
Kununurra 157.55
Marble Bar 119.55
Newman 184.55
Nullagine 106.50
Onslow 95.55
Pannawonica 120.55
Paraburdoo 197.55
Port Hedland 188.90
Roebourne 86.55
Sandfire 88.55
Shark Bay 122.75
South Hedland 188.90
Tom Price 152.55
Turkey Creek 93.55
Wickham 129.55
Wyndham 111.55

F7 Interstate�Capital Cities
Sydney 170.25
Melbourne 160.25
Others 151.40

F8 Interstate�Other than
Capital Cities 120.65
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Item Particulars Daily Rate
$

Accommodation Involving an Overnight Stay at Other Than a
Hotel, Motel or Roadhouse
F9 WA�South of 26° South Latitude 53.10
F10 WA�North of 26° South Latitude 60.30
F11 Interstate 60.30
Travel not Involving an Overnight Stay or Travel Involving
an Overnight Stay Where Accommodation Only is Provided
F12 WA�South of 26° South Latitude:

Breakfast 10.15
Lunch 10.15
Dinner 24.40
Supper 14.90

F13 WA�North of 26° South Latitude:
Breakfast 11.50
Lunch 14.40
Dinner 24.90
Supper 16.95

Item Particulars Daily Rate
$

F14 Interstate:
Breakfast 11.50
Lunch 14.40
Dinner 24.90

Midday Meal
F15 Rate per meal 4.40
F16 Maximum reimbursement per

pay period 22.00

Deduction for Normal Living Expenses
F17 Each adult 18.25
F18 Each child 3.15

Accelerated Depreciation and Extra Wear and Tear on Furni-
ture and Effects
F19 Accelerated depreciation 493.00
F20 Value of goods 2946.00
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WESTRAC EQUIPMENT (SERVICE OPERATIONS)
ENTERPRISE BARGAINING AGREEMENT 1997

No. AG 7 of 1997.
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.

The Automotive, Food, Metals, Engineering, Printing And
Kindred Industries Union Of Workers�Western Australian

Branch
and

WesTrac Equipment Pty Ltd.
No. AG 7 of 1997.

WesTrac Equipment (Service Operations) Enterprise
Bargaining Agreement 1997.

SENIOR COMMISSIONER G.L. FIELDING.
3 February 1997.

Order.
HAVING heard Mr G.C. Sturman on behalf of the Appli-
cant and Mr A.R. Jenaway on behalf of the Respondent,
and by consent, the Commission, pursuant to the powers
conferred on it under the Industrial Relations Act, 1979,
hereby orders:

THAT the agreement made between the parties in the
terms of the following schedule and lodged in the Com-
mission on the 16th day of January, 1997 entitled WesTrac
Equipment (Service Operations) Enterprise Bargaining
Agreement 1997 be registered as an industrial agreement
and shall replace the WesTrac Equipment (Service De-
partment) Enterprise Bargaining Agreement 1995.

(Sgd.) G.L. FIELDING,
[L.S] Senior Commissioner.

Schedule.

1.�TITLE
This Agreement shall be known as the WesTrac Equipment

(Service Operations) Enterprise Bargaining Agreement 1997.

2.�ARRANGEMENT
1. Title
2. Arrangement
3. Parties to the Agreement and Incidence
4. State Wage Principles
5. Date of Operation and Term
6. Relationship to Other Awards
7. Structural Efficiency Principle
8. Measures to achieve Productivity and Efficiency
9. Wages

10. Location Classifications
11. Standard Hours, Extended Hours and Overtime
12. Shift Allowance
13. Leave Loading
14. Taking of Annual Leave and Time Off in Lieu of

Overtime Payment
15. Long Service Leave
16. Exceptional Hours Leave
17. Employee Relations Practice
18. Dispute Settlement
19. Single Bargaining Unit
20. Journey Cover

3.�PARTIES TO THE AGREEMENT AND INCIDENCE
The parties to this Agreement are WesTrac Equipment Pty

Ltd (�the Company�), and the Automotive, Food, Metals,
Engineering, Printing and Kindred Industries Union of Work-
ers (Western Australian Branch).

This Agreement shall apply to the Company�s wages em-
ployees (approx 400) in the Service Department in the Perth
metropolitan area and Regional Branches employed in classi-
fications contained in the Awards referred to in Clause 6.

4.�STATE WAGE PRINCIPLES
(1) The parties accept that they are bound by the terms of

this Agreement throughout its duration and they will oppose
any application by other parties to be joined to this Enterprise
Bargaining Agreement.

(2) It is a condition of this Agreement that there will not be
any extra claims made for the life of this Agreement, except
when consistent with a National Wage Case Decision endorsed
by the Western Australian Industrial Relations Commission.

(3) The parties intend to meet the terms of this Agreement
notwithstanding the provisions of any other award by which
they are covered, provided that implementation of the Agree-
ment shall not cause an employee to suffer a reduction in or-
dinary time earnings or in Western Australian Industrial
Relations Commission standards for hours of work, annual
leave with pay or long service leave with pay.

(4) The majority of employees affected by the changes pro-
posed in the Agreement genuinely agree to those changes.

5.�DATE OF OPERATION AND TERM
(1) This Agreement shall operate from the beginning of the

first pay period commencing after 1st January, 1997 and shall
operate for a period of 24 months.

(2) The parties stipulate that their commitment to this Agree-
ment precludes the availability of variation or cancellation
during its term.

6.�RELATIONSHIP TO OTHER AWARDS
Except as provided for by this Agreement, the general terms

and conditions of employment shall be as prescribed by Part
1�General of the Metal Trades (General) Award No. 13 of
1965 as amended at the operative date of this Agreement. This
Agreement shall be interpreted in conjunction with this Award.

7.�STRUCTURAL EFFICIENCY PRINCIPLE
The parties agree that aspects of the structural efficiency

principle are ongoing and will continue to form part of the
Workplace Reform Process.

8.�MEASURES TO ACHIEVE PRODUCTIVITY AND
EFFICIENCY

The parties agree to work together on the following initia-
tives:

(1) Establishment of semi-autonomous business units
within the Service Department (including Branch
Operations) focused on the achievement of individual
business unit targets.

(2) Joint Supervisor and Shop Floor Team Meetings to
facilitate joint problem solving necessary for achieve-
ment of business unit targets and efficiency.

(3) Further the availability of technical training both on
the job and off the job as appropriate.

(4) Enhancement of skills to provide increased career
development opportunities. Skills enhancement to
include technical, supervisory and management as
identified through formalised appraisals.

(5) Introduce and train staff in the use of appropriate
technology to improve efficiency of communications
and administrative procedures.

(6) Implementation costs/savings arising from shop floor
initiatives implemented to be documented for future
reference.

(7) Implement revised payroll/costing/service report pro-
cedure.

(8) Review and implement changes to the merit system
based on merit skill levels within areas.

9.�WAGES
The wage increases payable under this Agreement are as

follows, subject to ratification by the Western Australian In-
dustrial Relations Commission:

(1) An increase of 6% on wages from the first pay pe-
riod commencing after 1st January 1997.

(2) An increase of 4% on wages from the first pay pe-
riod commencing after 1st January 1998.
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10.�LOCATION CLASSIFICATIONS
Under the Agreement, work locations will be classified as

follows:
Classification A: Metropolitan locations excluding

Abernethy Road Depot.
Classification B: Regional Branch locations and Ab-

ernethy Road.

11.�STANDARD HOURS, EXTENDED HOURS AND
OVERTIME

(a) Classification A Locations
Employees permanently stationed at a Classification A lo-

cation will work ordinary hours of 38 per week, Monday to
Thursday being 8 hours, Friday being 6 hours, for all shifts.
Day/afternoon shifts are to be consecutive with one half hour
overlap.

(b) Classification B Locations
For employees permanently stationed at a Classification B

location, the Company shall offer and the employees shall work
2 hours of overtime per week, in order to meet customer re-
quirements, as follows:

I) Day/Afternoon Shift: The 2 hours of overtime shall
be worked on Friday afternoons, i.e. there will be 5
equal shifts of 8 hours per day, Monday to Friday.

The overtime so worked shall be compensated for in the
following manner:

I) Payment shall be made at ordinary time for the 2
hours worked: Such payment shall be made for 52
weeks per year; and

ii) Five paid days off in lieu of payment for over-
time so worked. These days off can be taken
separately or in conjunction with annual leave,
provided that these 5 days shall not attract
annual leave loading.

iii) Overtime worked after the completion of or-
dinary hours on Friday shifts will be paid at
the rate of double-time.

(c) Hours/Flexibility on Overtime Hours
When the accrued man hours outstanding on items of equip-

ment requires an extended coverage of hours, then the over-
time worked will be before the commencement of day shift
and following afternoon shift.

The arrangement of hours to be worked where there is a
need to work extended coverage of hours will be agreed be-
tween the parties on a section by section basis (i.e. employees
and store supervisor).

No employee will be forced to work excessive or extensive
overtime hours if there are compassionate or extenuating cir-
cumstances.

Where the extended coverage of hours is implemented, pay-
ment of the overtime meal allowance will apply providing two
hours of overtime in a continuous period has been worked.

Application of this clause will apply only where the repair
is required urgently or it is on a parts exchange component
that does not have another item on the shelf ready for sale

This should apply for all capital investment equipment as
per list below but not restricted to:

1. Dynamometers (chassis and engine)
2. Test benches (fuel, hydraulic and transmission)
3. Load banks
4. Welding machines
5. Machining equipment (including honing)
6. Track repair equipment
7. H.V.O.F. metal spray equipment

12.�SHIFT ALLOWANCE
Normal shift conditions as per the Award will apply.
Subject to effective implementation, employees who agree

to work permanent afternoon/nightshift shall be paid 25% more
than the employee� ordinary rate of pay.

Permanent afternoon/nightshift to be defined as 13 weeks
or more on continuous afternoon shift.

13.�LEAVE LOADING
(1) An annual leave loading equivalent to 17.5% of the rate

payable for a thirty eight hour week shall be paid to each em-
ployee on his or her four weeks� annual leave entitlement.

(2) For Classification B locations, this loading shall be av-
eraged at the rate of 13.3%, over five weeks made up of each
employee�s four weeks annual leave and entitlement to five
days time off in lieu, payable instead of overtime, in accord-
ance with Clause 11.b of this Agreement.

14.�TAKING OF ANNUAL LEAVE AND TIME OFF IN
LIEU OF OVERTIME PAYMENT

The following sub-clauses 1 to 4 of this clause apply to the
taking of periods of annual leave and the time off in lieu of
payment for overtime provided for in Clause 11.b of this Agree-
ment.

(1) All applications for leave, whether for time off in lieu of
payment for overtime or for annual leave, shall for adminis-
trative purposes, be made and processed in the same manner
as for annual leave.

(2) Leave shall be taken in periods of one day or more.
(3) Leave shall be taken within twelve months of the date of

accrual wherever possible.
(4) Leave shall not in any event, accrue for more than two

years. Where accrued leave exceeds ten weeks (400 hours),
employees will be requested to take all or part of the accumu-
lated leave.

15.�LONG SERVICE LEAVE
Effective from 1st July 1995, pro-rata long service leave

will apply after 7 years completed, continuous years of serv-
ice.

Pro-rata long service leave can be taken before the full enti-
tlement accrues.

16.�EXCEPTIONAL HOURS LEAVE
Where an employee works in excess of 450 hours in a 6

week continuous period, the employee shall be entitled of up
to 1 weeks leave without pay after the 6 week period if so
requested. This clause shall operate so as not to effect the
employee�s request for leave from other entitlements such as
annual leave, long service leave, or days off in lieu of over-
time.

Employees required to work on site away from their Head
Office/Regional Branch for extended periods without the abil-
ity to return home can apply for up to one week off without
pay after a period less than 6 weeks and will be subject to
prior agreement between the parties on a branch by branch
basis.

17.�EMPLOYEE RELATIONS PRACTICE
(a) Principles

(1) The parties accept and acknowledge each others
structures and responsibilities which exist within the
Company.

(2) Parties commit to creating a safer and more com-
petitive Company in an international market place.

(3) The parties will promote the development of trust
and motivation within the Company.

(4) Honesty, mutual respect and a business-like behav-
iour will prevail at all times.  Issues are to be re-
solved through consultation and communication as
defined in Clause 18 of this Agreement.

(5) Every employee will be treated fairly and equitably
in an environment that fosters communication, in-
volvement and team work.

(6) Counselling and Discipline Procedure will be fol-
lowed by both parties, as outlined below.

(b) Counselling and Disciplinary Practice
Where in the opinion of the management that an employ-

ee�s conduct, behaviour or work performance is unacceptable,
the following procedure will be followed:

At all stages of this procedure, the employee may require
the presence and assistance of another employee, Shop Stew-
ard or Union Official.
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(1) Informal verbal discussion will occur between the
employee and the immediate supervisor.  The Su-
pervisor will keep a personal diary note.

(2) If the employee�s behaviour, performance does not
improve, then further counselling and a formal ver-
bal warning will be given.

(3) If the employee�s behaviour, performance still re-
mains unacceptable, the employee will be counselled
by his or her manager and a formal written warning
will be issued to the employee.
The written warning will clearly state the unaccept-
able conduct and define what is required by the em-
ployee.
The employee will have the right to respond in writ-
ing on the notice.

(4) If the employee�s performance/behaviour is still un-
acceptable, the employee will be counselled further
and issued with a final written warning. The written
warning will state clearly that if the employee�s per-
formance/conduct does not improve then demotion
or termination may occur.

(5) For continued unacceptable performance/behaviour,
the employee may be terminated or demoted.

(6) Nothing in this procedure precludes an employee
from resigning in preference to termination of em-
ployment or demotion.

(7) Nothing in this procedure precludes the implemen-
tation of the Disputes Settlement Procedure (Clause
34�Metal Trades [General] Award.)

(8) This procedure does not affect the employer�s right
to terminate an employee�s services without no-
tice for conduct that justifies instant dismissal, in-
cluding malingering, inefficiency or neglect of
duty.

18.�DISPUTE SETTLEMENT
(1) The dispute settling procedure prescribed in Clause 34�

Avoidance of Industrial Disputes in the Metal Trades (Gen-
eral) Award No. 13 of 1965 shall be followed.

(2) In the spirit of this Agreement, consultation on prob-
lems shall be given the earliest priority by all parties.

19.�SINGLE BARGAINING UNIT
(1) This Enterprise Bargaining Agreement was negotiated

by a single bargaining unit formed by the parties and repre-
sentative of shopfloor and managerial employees of WesTrac
Equipment Pty Ltd.

20.�JOURNEY COVER
Employees covered by this agreement will be provided with

Journey insurance for the term of the Agreement.
If a worker suffers an injury solely or directly incurred to

the worker whilst the worker is engaged in a direct journey
between the bounds of his or her normal residence and place
of employment for the purposes of starting or ending the days�
work, the worker will be paid benefits in accordance with the
Certificate of Insurance.

SIGNATORIES
Signed: F Johnson (signed)
FRANK JOHNSON
GENERAL MANAGER
WESTRAC EQUIPMENT PTY LTD
DATE: 19/12/96
Signed: John Sharp-Collett (Signed)   COMMON SEAL
JOHN SHARP-COLLETT
SECRETARY
AUTOMOTIVE, FOOD, METALS, ENGINEERING,

PRINTING AND KINDRED INDUSTRIES UNION OF
WORKERS (WESTERN AUSTRALIAN BRANCH)

DATE:  14/1/97

Classification A Employees (38 Hour Base)
January 1997 January 1998
$ per week $ per week

Tradesperson *
5th Merit 643.02 668.74
4th Merit 617.90 642.61
3rd Merit 597.77 621.68
2nd Merit 577.74 600.84
1st Merit 547.56 569.46
Base 527.91 549.02
Trackpress Operator *
Steamcleaner & Tool Storeperson
5th Merit 555.52 577.75
4th Merit 533.90 555.26
3rd Merit 516.50 537.16
2nd Merit 499.14 519.11
1st Merit 473.13 492.06
Base 461.37 479.82
Crane Operator
3rd Merit 557.00 579.29
2nd Merit 538.34 559.88
1st Merit 510.22 530.63
Base 468.09 486.81
Labourer
5th Merit 487.21 506.70
4th Merit 468.16 486.88
3rd Merit 452.95 471.07
2nd Merit 437.69 455.20
1st Merit 414.83 431.42
Base 411.84 428.31
Leading Hand Rates
3�10 Employees 20.90 21.74

11�20 Employees 32.04 33.32
20 + Employees 41.42 43.08

*Excludes Tool Allowance ($9.70 p.w.), Field Service
Allowance ($1.10 p.h.)

Classification B Employees (40 Hour Base)
January 1997 January 1998
$ per week $ per week

Tradesperson *
5th Merit 676.87 703.94
4th Merit 650.43 676.45
3rd Merit 629.24 654.41
2nd Merit 608.15 632.47
1st Merit 576.38 599.44
Base 555.69 577.92
Trackpress Operator *
Steamcleaner & Tool Storeperson
5th Merit 584.76 608.15
4th Merit 562.00 584.48
3rd Merit 543.68 565.43
2nd Merit 525.42 546.44
1st Merit 498.03 517.95
Base 485.66 505.09
Crane Operator
3rd Merit 586.31 609.76
2nd Merit 566.67 589.34
1st Merit 537.07 558.55
Base 492.72 512.43
Labourer
5th Merit 512.88 533.40
4th Merit 492.81 512.52
3rd Merit 476.80 495.88
2nd Merit 460.75 479.18
1st Merit 436.37 453.82
Base 433.52 450.87
Leading Hand Rates
3�10 Employees 22.04 22.92

11�20 Employees 33.74 35.09
20 + Employees 43.63 45.37

* Excludes Tool Allowance ($9.70 p.w.), Field Service
Allowance ($1.10 p.h.)
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ZOOLOGICAL GARDENS (OPERATIONS
EMPLOYEES) ENTERPRISE BARGAINING

AGREEMENT 1996
No. AG 340 of 1996.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Perth Zoological Gardens

and
The Australian Liquor, Hospitality and Miscellaneous

Workers Union, Miscellaneous Workers Division, Western
Australian Branch�and�

The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers�Western Australian

Branch
and

The Construction, Mining, Energy, Timberyards, Sawmills
and Woodworkers Union of Australia�Western Australian

Branch.
No. AG 340 of 1996.

Zoological Gardens (Operations Employees) Enterprise
Bargaining Agreement 1996, No. AG 340 of 1996.

COMMISSIONER S.A. CAWLEY.
15 January 1997.

Reasons for Decision.
THE COMMISSIONER: This is an application to register an
enterprise agreement reached between the Perth Zoological
Gardens and unions covering various categories of work such
as that of zoo keepers, gardeners and others.

The negotiations between the parties in an effort to reach an
agreement on this occasion were very protracted and, in the
end, somewhat heated. Some industrial action, not limited to
one side, was instituted and in all it appears that relations in
the work place deteriorated sharply. This finally resulted in
very extensive conciliation proceedings followed by further
direct discussions between the parties which finally resulted
in the agreement presented to the Commission for registra-
tion. That an agreement finally resulted from all this is a mat-
ter not only of some relief but also for congratulations to the
dogged negotiators, especially in the final stages.

It is noted none of the parties achieved the outcomes origi-
nally sought. The agreement is very much a compromise and
there will have to be significant efforts put in within its term
to achieve some of its objectives. This likely will not be easy
in the immediate aftermath of the dispute. One way in which
the parties may be able to achieve a better beginning could be
a recognition that the legacies of respective industrial action
and responses might be best disposed now with a mutual clear-
ing of the decks of all warnings, threats, actions undertaken in
connection with attempting to achieve this agreement. Indeed
the Commission recommends this course to the parties.

The terms of the agreement are for the parties other than as
the Industrial Relations Act, 1979 as amended requires the
Commission to exercise an oversight role. Other than some
minor amendments for clarity and consistency, the agreement
as presented was registered with effect on the date of hearing.

It is noted that in the course of submissions Ms Jackson for
the Australian Liquor, Hospitality and Miscellaneous Work-
ers Union, Miscellaneous Workers Division, Western Austral-
ian Branch made a number of points for the record. These can
be summarised as follows.

� In relation to Clause 14.�Productivity Initiatives,
the trigger for employees developing rosters to en-
able greater visibility of animals for events or cor-
porate functions will be timely advice from
management of these. The union recognised that the
inclusion of a specific time frame within the clause
would not be appropriate. As Ms Jackson put it, the
understanding is that management will relay details
of corporate functions to the relevant employees as
soon as possible after they are made and that it would
be unusual to have notice of only one or two weeks.

� In relation to Clause 19.�Past Productivity, the un-
ion wished to put on record that much of this re-

ferred to a restructuring which had occurred and was
not disputed or contested. But one issue, positions
of curator/section keeper, was a matter still in dis-
pute and it wished to record that the entering into
this agreement should not be construed as a conces-
sion or prejudicing the union�s position on this is-
sue.

� In relation to Clause 25.�Wage Increase, the union
noted that the bonus payment provision in connec-
tion with past productivity was to apply on a pro
rata basis to any persons employed on or after 1
October 1996 and in full to those employed prior to
that date.

The minutes of order now issue. There will be a speaking to
those minutes as required.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Perth Zoological Gardens

and
The Australian Liquor, Hospitality and Miscellaneous

Workers Union, Miscellaneous Workers Division, Western
Australian Branch�and�

The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers�Western Australian

Branch
and

The Construction, Mining, Energy, Timberyards, Sawmills
and Woodworkers Union of Australia�Western Australian

Branch.
No. AG 340 of 1996.

Zoological Gardens (Operations Employees) Enterprise
Bargaining Agreement 1996, No. AG 340 of 1996.

COMMISSIONER S A CAWLEY.
3 February 1997.

Order.
HAVING heard Mr S Billing and with him Mr S Newman on
behalf of Perth Zoological Gardens, Ms S Jackson on behalf
of The Australian Liquor, Hospitality and Miscellaneous Work-
ers Union, Miscellaneous Workers Division, Western Austral-
ian Branch, Mr M Anderton on behalf of The Automotive,
Food, Metals, Engineering, Printing and Kindred Industries
Union of Workers�Western Australian Branch and, in writ-
ing, from Mr J McDonald on behalf of the The Construction,
Mining, Energy, Timberyards, Sawmills and Woodworkers
Union of Australia�Western Australian Branch, now there-
fore, I the undersigned, pursuant to the powers conferred un-
der the Industrial Relations Act, 1979 do hereby order �

THAT this agreement, the Zoological Gardens (Opera-
tions Employees) Enterprise Bargaining Agreement 1996,
No. AG 340 of 1996, shall be and is registered with ef-
fect on the 23rd day of December 1996.

(Sgd.) S.A. CAWLEY,
[L.S] Commissioner.

Schedule.

1.�TITLE
This Enterprise Agreement shall be known as the Zoologi-

cal Gardens (Operations Employees) Enterprise Bargaining
Agreement 1996.

2.�ARRANGEMENT
 1. Title
 2. Arrangement
 3. Parties Bound
 4. Scope and Number of Employees Covered
 5. Term
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 6. Parent Awards
 7. No Further Claims
 8. Single Bargaining Unit
 9. Definitions

10. Mission Statement
11. Shared Vision
12. Continuous Improvement
13. Training and Development
14. Productivity Initiatives
15. Accumulated Time Off In Lieu of Payment For Over-

time
16. Occupational Health & Safety
17. Higher Duties
18. First Aid Certificates
19. Past Productivity
20. Long Service Leave
21. Family Carers Leave
22. Bereavement Leave
23. Dispute Settlement Procedures
24. Targets and Milestones
25. Wage Increase
26. Reserved Matters
27. Signatures

Appendix A�Wage rates

3.�PARTIES BOUND
This Agreement shall be binding upon the Chief Executive

Officer of the Zoological Gardens Board and the organisa-
tions as set out below:

(1) The Australian Liquor, Hospitality and Miscellane-
ous Workers Union, Miscellaneous Workers Divi-
sion, Western Australian Branch.

(2) The Automotive, Food, Metals, Engineering, Print-
ing and Kindred Industries Union of Workers�West-
ern Australian Branch.

(3) The Construction, Mining, Energy, Timberyards,
Sawmills and Woodworkers Union of Australia�
Western Australian Branch.

4.�SCOPE AND NUMBER OF EMPLOYEES COVERED
(1) This Agreement shall operate in respect of all persons

employed by the Zoological Gardens Board who are mem-
bers of or who are eligible to be members of any of the organi-
sations listed at Clause 3.�Parties Bound of this Agreement.

(2) It is estimated that this Agreement shall apply to ap-
proximately sixty (60) employees who are employees of the
Zoological Gardens Board at the time of registration of the
Agreement by the Western Australian Industrial Relations
Commission.

5.�TERM
(1) This Agreement shall operate from the first pay period

on or after the date on which this Agreement is registered in
the Western Australian Industrial Relations Commission and
shall remain in force for a period of 18 months from that date
of registration.

(2) The pay quantum achieved and the working arrange-
ments introduced as a result of this Agreement will remain
and form the base for future agreements or continue to apply
in the absence of any further agreement.

(3) The parties will review this Agreement three (3) months
prior to the date of expiry of this Agreement for the purpose
of renewal or replacement of this Agreement.

(4) The parties will assess achievements in performance,
productivity and efficiency during the term of this Agreement.

6.�PARENT AWARDS
(1) This Agreement shall be read in conjunction with the

parent awards, orders or industrial agreements which have
application to the employees covered by this Agreement.

(2) In the case of any inconsistencies this Agreement shall
prevail to the extent of the inconsistencies.

(3) For the purposes of this Agreement the relevant parent
awards are:

(a) Building Trades (Government) Award 1968, No 31
A of 1966;

(b) Engineering Trades (Government) Award, 1967 No
29, 30 and 31 of 1961 and 3 of 1962;

(c) Gardeners (Government) 1986 Award No. 16 of
1983;

(d) Miscellaneous Government Conditions and Allow-
ances Award No A4 of 1992;

(e) Zoological Gardens Employees Award 1969, No 29
of 1969;

(f) Zoological Gardens Board�Keepers Career Struc-
ture Industrial Agreement 1996;

(g) Zoological Gardens Board�Gardeners Weekend
Work Industrial Agreement 1995;

(h) Western Australian Government / Australian Liquor
Hospitality and Miscellaneous Workers Union
(ALHMWU) Redeployment, Retraining and Redun-
dancy (Interim) Award, 1994 (an award of the Aus-
tralian Commission).

7.�NO FURTHER CLAIMS
(1) The parties of this Agreement undertake that for the du-

ration of this Agreement there shall be no further claims over
matters encompassed by this Agreement unless consistent with
Full Bench and/or Commission in Court Session Decisions
including National and State Wage Decisions and agreed by
the parties.

(2) However, the parties recognise the importance of increas-
ing productivity and improving pay and conditions beyond
those currently identified in this Agreement. Where such im-
provements are identified and implemented they will form the
basis for future negotiations.

8.�SINGLE BARGAINING UNIT
(1) The SBU shall be responsible for monitoring the effec-

tiveness of this agreement.
(2) The SBU shall deal with those matters contained in

Clause 26.�Reserved Matters and Clause 24. (1)�Targets
and Milestones.

9.�DEFINITIONS
For the purposes of the Agreement the following expres-

sions shall have the following meaning:
(1) �The Zoo� shall mean the Perth Zoological Gardens
(2) �Board� shall mean the Zoological Gardens Board.
(3) �SBU� shall mean the Single Bargaining Unit.
(4) �WAIRC� shall mean the Western Australian Indus-

trial Relations Commission
(5) �Animal Ethics Committee� shall mean the commit-

tee comprised of the Chief Executive Officer, the
Director Research, the Director Conservation, the
Senior Veterinarian, RSPCA Chair, Head of Veteri-
nary Studies, Murdoch University, Staff representa-
tive and a community representative which
determines issues of animal welfare arising under
the relevant International Code of Practice.

(6) �Casual Employee� shall mean a person engaged as
such on an hourly basis for a period of less than one
month and who receives a loading of 20 per cent on
top of the appropriate hourly rate.

(7) �Base Rate� shall mean the minimum wage applica-
ble under this Agreement for the classification of the
position held by the employee.

(8) �Ordinary Rate� shall mean the base rate plus any
allowances paid to the employee on a fortnightly
basis as a condition of the Parent Award or arising
from this Agreement.

10.�MISSION STATEMENT
(1) To contribute to the conservation of wildlife and to en-

courage the development of positive community attitudes to-
wards the conservation of wildlife on earth.

(2) The mission statement guides all operations, planning
and development decisions.

11.�SHARED VISION
(1) The parties to this Agreement are committed to achiev-

ing the Vision of the Zoo which is;
(2) To be a world class Zoo, integrating conservation, edu-

cation, research and recreation.
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(3) To achieve its mission and provide a continuously im-
proving quality of service to all stake holders, the community
and the Government, the Zoo is undertaking Organisation wide
changes identified in its Business Plan which focus on:

� Maximising customer satisfaction;
� Maximising our contribution to conservation;
� Maximising community conservation awareness;
� Move towards self sufficiency;
� Enhanced employee satisfaction and well being;
� Ensure efficient and effective management;
� Ensure responsible asset management.

(4) To achieve our mission and vision the following sup-
porting objectives will be pursued by the parties:

� Apply ethical practices;
� Apply environmentally sound waste management

practices;
� Use best management and operating practices;
� Devolution of responsibility which will maximise

productivity and efficiency;
� Build on the commitment and talents of our employ-

ees to develop a work environment which values and
rewards initiative, effort and excellence;

� Train, develop and support staff;
� Apply effective business systems;
� Use up to date technology;
� Implement modern human resource practices.

12.�CONTINUOUS IMPROVEMENT
(1) The parties recognise that the Zoo must be a dynamic

Organisation with the capacity for change and the ability to
keep pace with modern zoo practices in this unique but vital
industry.

(2) The Zoo will continually strive to improve business proc-
esses and performance at all levels.

(3) Enterprise Bargaining will be assisted by:
� delivering pay increases for employees based on

shared productivity improvement, to improve the
quality of working life for all employees;

� facilitate an efficient improvement process by en-
couraging all employees and managers to identify
and deal with productivity barriers in a participative
manner;

� achieve continuous improvement of all processes to
reduce costs, improve quality, work Organisation,
customer service, delivery, time lines, health and
safety training, communications and training;

� employees undertaking multi-functions that are
within the employee�s skill, competence and train-
ing to perform, ie minor repairs and maintenance to
equipment and property. This initiative will not re-
sult in a loss of jobs in the maintenance, gardening
and environmental services areas;

� the employer consulting with affected union(s) and
employees concerning any proposal to contract out
beyond current practice;

� encourage and facilitate teamwork and team perform-
ance through effective leadership at all levels;

� employees having a strong focus on satisfying inter-
nal and external customer needs;

� developing the skills of employees through the pro-
vision of appropriate training and performance man-
agement systems;

� improve existing consultative mechanisms.

13.�TRAINING AND DEVELOPMENT
(1) All employees subject to this Agreement will be provided

with the relevant training and development at the earliest oppor-
tunity to enable them to carry out a range of activities as a conse-
quence of changes which may occur from the implementation of
the Business Plan and continuing improvement.

(2) All training will be documented and recorded on the
employee�s personnel file to be used in conjunction with the
performance appraisal system.

(3) Where an employee is required to undertake employ-
ment related training such training shall be conducted as far
as practicable in the employee�s usual working time and the
employee shall not lose pay for attendance or extra travel as-
sociated with such training. Where it is necessary for the em-
ployee to attend training outside of the employee�s usual
working time the employee shall be paid for such attendance
or extra travel time as if the employee had worked.

(4) Fees, materials or any other reasonable costs associated
with the training referred to above shall apply equally to ap-
prentices, trainees or other like classes of person engaged by
the employer except where agreement to allow otherwise is
reached with the relevant union.

14.�PRODUCTIVITY INITIATIVES
(1) Consistent with the commitments to continuous improve-

ment and shared vision contained in this agreement, the par-
ties agree to facilitate greater animal visibility at the Zoo.

(2) In particular, employees will develop rosters for hours
of work which allow, to the extent possible, i.e. where it is not
possible because it would be detrimental to animal welfare:

(a) animals to be displayed until 5.00pm;
(b) animals to be displayed at early morning and evening

functions;
(c) later Zoo closing times;
(d) working of a nine hour day when appropriate in ac-

cordance with subclause (4) of Clause 15.- Accu-
mulated Time off in Lieu of Payment for Overtime,
of this agreement;

(e) the limiting of the morning tea break strictly to 10
minutes.

(3) The employer shall provide function programs and de-
tails in advance to employees directly affected.

(4) Employees will develop rosters to undertake the work in
ordinary time hours (including shift and weekend penalties)
except where the function commences before 6.00am or con-
cludes after 7.00pm outside of which overtime rates shall ap-
ply.

(5) The employees proposed roster shall be submitted for
the approval of the Director Conservation.

(6) Where the roster is not approved, the Director Conser-
vation shall refer the roster to the Chief Executive Officer for
discussion with the union.

(7) Where agreement cannot be reached, the roster shall be
referred to the Western Australian Industrial Relations Com-
mission for determination.

(8) The parties agree to accept the recommendation of the
Western Australian Industrial Relations Commission.

(9) (a) Any concern or dispute regarding the welfare of the
animals including as a result of extended opening hours re-
ferred to in subclause (2) of this clause shall be referred to the
Animal Ethics Committee for determination.

(b) The employee(s) directly concerned shall attend the Ani-
mal Ethics Committee meeting in a non-voting capacity.

(10) Prior to the expiry of three months from commence-
ment of the trial arrangements referred to in subclause (2) of
this clause, the SBU shall review the arrangements and the
arrangements shall continue if they are required to meet the
outcomes regarding animal visibility.

15.�ACCUMULATED TIME OFF IN LIEU OF
PAYMENT FOR OVERTIME

(1) Subject to prior agreement in writing between the em-
ployee and employer time off in lieu of payment for author-
ised overtime worked may be granted. Such time off in lieu
shall be proportionate to the payment to which the employee
is entitled.

(2) The actual period of time off in lieu may be accumulated
and taken at a time agreed between employer and the em-
ployee concerned.

(3) (a) The employee shall be required to clear accumulated
time off in lieu of payment for overtime within two months of
the overtime being performed or it shall be paid out. Any time
off in lieu of payment for overtime arising from extended open-
ing hours shall be recorded separately.
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(b) The Director Conservation shall within three months of
the registration of this agreement develop a strategy for mini-
mising and clearing this accumulated time off in lieu of over-
time.

(4) Where a nine hour day is worked as ordinary rostered
hours, the ninth hour shall be paid at single time and an addi-
tional half of one hour time off in lieu.

(5) No claim for payment of overtime or accumulated time
off in lieu for payment of overtime shall be allowed unless the
overtime has been authorised.

16.�OCCUPATIONAL HEALTH & SAFETY
A safe working environment will impact positively on mo-

rale and ultimately on the organisation�s performance. In rec-
ognition of this the employer undertakes to:

(1) Provide and maintain workplaces, plant and systems
of work such that employees are not exposed to haz-
ards.

(2) Inform, instruct, train and supervise employees ac-
cordingly.

(3) Provide and maintain agreed and appropriate per-
sonal protective equipment and material where it is
otherwise not possible to protect employees from
hazards.

(4) Co-operate with the union nomination and election
of, and consult and co-operate with, health and safety
representations and with other employees regarding
occupational health and safety matters.

(5) In consultation with employees and their representa-
tives, establish an occupational health and safety
policy which enunciates the employer�s duty of care,
that of employees and contractors, and establishes
agreed procedures for consultation, monitoring, re-
porting and recording, rehabilitation, and resolution
of issues with those parties.

(6) Accept the right of employees to refuse work which
in their opinion will expose them or any other per-
son to risk of serious injury or harm to health, and
accept the right of health and safety representatives
to evaluate such risk and advise employees of their
right to refuse such unsafe work in accordance with
the Occupational Health Safety and Welfare Act
1994.

(7) Allow occupational health and safety representatives
to attend up to ten (10) days occupational health and
safety training with no loss of pay.

17.�HIGHER DUTIES
Provided an employee�s current classification is provided

for in the relevant award competency based career structure
then:

(1) An employee who is directed by the employer to per-
form work of a higher classification than that em-
ployee�s own classification and who performs the
full responsibilities of the higher position for a con-
tinuous period of five days or more shall be paid an
allowance equal to the difference between the em-
ployee�s own hourly rate and the minimum rate of
the higher position.

(2) Where an employee performs proportion of the du-
ties of a higher classification in accordance with
subclause (1) of this clause that proportion shall be
determined by the employer and an allowance paid
which is equal to that proportion of the difference
between the employee�s own hourly rate and the
minimum rate of the higher position.

(3) There shall be no reduction of wages or conditions
for any employee who may be required to perform
duties of a lower classification than their own on a
temporary basis.

(4) Where an employee performs higher duties in ac-
cordance with subclause (1) of this clause for a con-
tinuous period of 12 months or more he/she shall be
entitled to be paid at that higher rate for any annual
leave accrued during that period.

18.�FIRST AID CERTIFICATES
(1) Employees who obtain and-maintain a current first aid

certificate from St. Johns� Ambulance or a similar body shall
be reimbursed for the full cost of such training upon the em-
ployee providing evidence of the successful completion of the
course.

(2) Employees shall undertake such training in their own
time.

19.�PAST PRODUCTIVITY
This agreement is in recognition of all past productivity

improvements. These include but are not limited to:
� Introduction of performance management system;
� Introduction of keeper career structure;
� Restructure of the Zoo;
� Contracting out of work;
� Redundant positions;
� Savings in wages for replacement employees at a

lower level when section keeper promoted.

20.�LONG SERVICE LEAVE
Employees subject to this Agreement may by agreement with

their manager clear any accrued entitlement to long service
leave in multiples of two weeks.

21.�FAMILY CARERS LEAVE
(1) Employees covered by this Agreement may with the con-

sent of their manager use up to a maximum of 38 hours of sick
leave per year which has accrued from previous years� entitle-
ments in accordance with this clause to provide care for an-
other person subject to the following:

(a) The employee being responsible for the care of the
person concerned.

(b) The person concerned being either:
� a member of the employee�s immediate fam-

ily;
� a member of the employee�s household.

(c) The term �immediate family� includes:
(i) a spouse (including a former spouse, a de facto

spouse and a former de facto spouse) of the
employee. A de facto spouse, in relation to a
person, means a person of either sex who lives
with the first mentioned person on a bona fide
domestic basis although not legally married
to that person; and

(ii) a child or adult child (including an adopted
child, a step child or an ex nuptial child), par-
ent, grandparent or sibling of the employee or
spouse of the employee.

(d) Production of satisfactory evidence of illness of the
other person.

(2) The employee shall, wherever practicable, give the em-
ployer notice prior to the absence of the intention to take leave,
the name of the person requiring care and their relationship to
the employee, the reasons for taking such leave and the esti-
mated length of absence. If it is not practicable for the em-
ployee to give prior notice of absence, the employee shall notify
the employer by telephone of such absence as soon as practi-
cable.

(3) An employee may elect, with the consent of the Chief
Executive Officer to take unpaid leave for the purpose of pro-
viding care to a family member who is ill.

22.�BEREAVEMENT LEAVE
(1) An employee, on the death of a spouse or de facto spouse,

child or step child, parent or parent in law, brother, sister or
any other persons who immediately before that person�s death
lived with the employee as a member of the employee�s fam-
ily, the employee is entitled to bereavement leave without loss
of earnings for up to two (2) working days.

(2) Bereavement leave shall at the discretion of the employee
be taken at any time up to and including the two days follow-
ing the day of the funeral.

(3) Payment for such leave may be subject to the employee
providing proof of the death, satisfactory to the employer.
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(4) Bereavement leave is not to be taken when the employee
is absent on another form of leave or would not otherwise
have been on duty.

23.�DISPUTE SETTLEMENT PROCEDURES
(1) The objective of these procedures is to provide a set of

provisions for dealing with any question, dispute or difficul-
ties that arises between the parties about the meaning or the
effect of this Agreement or disagreement between the parties
during agency negotiations.

(2) In the event of any question, dispute or difficulty under
subclause (1) hereof, arising between the parties, the follow-
ing procedures shall apply:

(a) The matter to be discussed between employee and
his/her supervisor.

(b) The matter be referred by the supervisor to the rel-
evant senior manager for further discussion.

(c) If the matter is unable to be discussed or unable to
be resolved through discussion then the matter is to
be discussed between the employee and/or the un-
ion�s employee representative and the employer rep-
resentative and an attempt made to resolve the matter,

(d) If the matter is unable to be resolved through dis-
cussions between the employee and/or the union�s
employee representative and the employer repre-
sentative the matter is to be discussed between the
employee and/or the union�s employee representa-
tive and the Chief Executive Officer or his/her nomi-
nee as soon as practicable but within two working
days. Notification of any question or disagreement
may be made verbally and/or in writing,

(e) The parties may individually or collectively seek ad-
vice from any appropriate organisation or person in
an attempt to resolve the matter,

(f) If the matter is not resolved within five working days
of the date of notification in (b) hereof, either party
may notify the Secretary of the union or his/her nomi-
nee, or the Chief Executive Officer or his/her nomi-
nee of the existence of a dispute or disagreement.
Such notification shall be in writing with a copy to
be provided to all other parties. The notification is
to include the parties� interpretation of the matters
in dispute.

(g) The Secretary of the union or his/her nominee and
the Chief Executive Officer or his/her nominee shall
confer on the matters notified by the parties within
five working days and:

(i) where there is agreement on the matters in dis-
pute the parties shall be advised within two
working days,

(ii) where there is disagreement on any matter it
may be submitted to the Western Australian
Industrial Relations Commission.

(3) Nothing in this Clause shall be read so as to exclude an
Organisation party to or bound by this agreement from repre-
senting its members or any employee from involving their
Union in any dispute or grievance.

24.�TARGETS AND MILESTONES
It is anticipated that in conjunction with the requirements of

the Business Plan the following targets and milestones will be
achieved:

(1) Within three months of registration:
(a) Develop and implement a career structure for

gardening and horticulture staff based upon
competencies;

(b) Agree on proposal for establishment of a joint
consultative committee;

(c) Agree arrangements for development of a produc-
tivity measurement model within 12 months of reg-
istration of this agreement.

(2) Within 12 months of registration:
(a) A target of 655,000 paying visitors to the Zoo as

measured between the period 1 January 1997 to 31
December 1997.

(b) Development of an appropriate model for measur-
ing productivity at the Zoo.

(3) Within eighteen months of registration:
Develop agreed procedures and conditions for employ-

ees accompanying animals during transport where deemed
necessary by the employer.

25.�WAGE INCREASE
(1) Wage increases will be paid to employees in the follow-

ing manner:
Effective from date of registration�

6.5% + $500 bonus for past productivity (pro-rata
for persons employed after 30 September 1996);

3 months after registration�
3% subject to arrangements being implemented in
accordance with Clause 14 Productivity Initiatives
and subclause (1) of Clause 24.�Targets and Mile-
stones of this Agreement;

1 January 1998�
Up to 3% subject to meeting target attendance cal-
culated as per sub-clause (2) of this clause.

(2) The bonus system will be implemented on the following
basis:

On the 31 December 1997, the attendance figures for
the period from 1 January 1997 will be tallied and the
following bonuses will be payable upon the numbers
achieved and as an indexing of the base rate;

Target Numbers Bonus Payable
655,000 3%
645,000 2.5%
635,000 2%
625,000 1%

School groups, tour -groups, and Aboriginal Project visitors
are to be included in the above target numbers. (NB: visitors to
the Zoorassic Park display must enter the Zoo through normal
admission and as such are counted as ordinary visitors).

Regular progress reports on attendances, broken down into
various categories of visitors to the extent available, are to be
provided to the single bargaining unit.

(3) Any additional savings identified during the term of this
Agreement will be declared and included in the negotiations
for the next Agreement between the parties.

(4) A schedule of wages appears at Appendix A�Wage
Rates, of this Agreement.

26.�RESERVED MATTERS
The parties agree that the matters below be reserved through

the term of this agreement, but may be brought forward for con-
sideration if the parties agree during the life of the agreement:

(1) The development of an arrangement at no additional
cost to the Zoo which will enable all keepers to be at
the Zoo for one day per week to attend meetings and
undergo training and development;

(2) Introduction of annualised salaries;
(3) All work undertaken on public holidays by rostered

employees to be paid at double time and a half;
(4) To give consideration to developing a single award

for all employees covered by this agreement;
(5) Development of an arrangement which will reduce

absenteeism and improve administration and record
keeping in respect of sick leave.

27.�SIGNATURES
The parties listed below have agreed to the terms and condi-

tions of this Agreement.
Ricky Burges Date
Chief Executive Officer
and Director
Perth Zoological Gardens
Secretary Date
ALHMWU
Secretary Date
AFMEPKIU
Secretary Date
CMETSWU
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APPENDIX A�WAGE RATES
GARDENERS (GOVERNMENT) AWARD 1986,

AWARD No. 29 OF 1969
Bonus Payments

As at the 1st January 1998

Prior to On 3 3.0% 2.5% 2.0% 1.0%
Regist- Regist- Months
ration ration After

Regist-
LEVEL 1 ration
Comprehends the following
classes of work:
Gardener/Ground Attendant
(Grade 2)
Labourer (Maintenance and
General)
Mower Operation (Walk
Mower)
1st year of employment 396.70 422.49 435.16 448.21 446.04 443.86 439.51
2nd year of employment 400.50 426.53 439.33 452.51 450.31 448.12 443.72
3rd year of employment

and thereafter 404.60 430.90 443.83 457.14 454.92 452.70 448.26
LEVEL 2
Comprehends the following
classes of work:
Assistant on Rubbish Vehicle
Gardener/Ground Attendant
(Grade 1)
1st year of employment 401.30 427.38 440.21 453.41 451.21 449.01 444.61
2nd year of employment 405.30 431.64 444.59 457.93 455.71 453.49 449.04
3rd year of employment

and thereafter 409.10 435.69 448.76 462.23 459.98 457.74 453.25
LEVEL 3
Comprehends the following
classes of work:
Concrete Finisher, Slab and
Kerb Layer
Machinery Operators
�Rotary Hoe (not attached to
tractor)
�Tractor Pneumatic Tyred
Class 1 (without power operated
attachments)
Maintenance Attendant Power
Operated Portable Saw
1st year of employment 412.10 438.89 452.05 465.61 463.35 461.09 456.57
2nd year of employment 415.90 442.93 456.22 469.91 467.63 465.35 460.78
3rd year of employment,

and thereafter 419.80 447.09 460.50 474.31 472.01 469.71 465.10
LEVEL 4
Comprehends the following
classes of work:
Assistant Mechanical
Maintenance Attendant
Machinery Operators
�Power Roller
�Tractor (Pneumatic Tyred)
(without power operated
attachments classes 2-5)
Motor Vehicle Driver (less than
1.2 tonnes)
Mower Operator
Ride on Mower
Walk Mower (in charge of
vehicle)
grades 1 and 2
Senior Gardener/Grounds
Attendant
Senior Maintenance Attendant
1st year of employment 423.60 451.13 464.67 478.61 476.28 473.96 469.31
2nd year of employment 427.70 455.50 469.17 483.24 480.89 478.55 473.86
3rd year of employment and

thereafter 431.30 459.33 473.11 487.31 484.94 482.58 477.85
LEVEL 5
Comprehends the following
classes of work:
�Machinery Operators
�Tractor (Pneumatic Tyred with
power operated attachments
class 6 up to 230 HP))
Motor Vehicle Driver (over 1.2
tonnes and less than 3 tonnes)
Tractor Mower Operator
1st year of employment 426.30 454.01 467.63 481.66 479.32 476.98 472.31
2nd year of employment 430.00 457.95 471.69 485.84 483.48 481.12 476.41
3rd year of employment and

thereafter 433.50 461.68 475.53 489.79 487.42 485.04 480.28
LEVEL 6
Comprehends the following
classes of work:
Tradesperson Gardener
1st year of employment 441.80 470.52 484.63 499.17 496.75 494.33 489.48
2nd year of employment 447.00 476.06 490.34 505.05 502.60 500.14 495.24
3rd year of employment and

thereafter 451.20 480.53 494.94 509.79 507.32 504.84 499.89
LEVEL 7
Comprehends the following
classes of work:
Horticulturist (Certified)
1st year of employment) 460.40 490.33 505.04 520.19 517.66 515.14 510.09
2nd year of employment 464.50 494.69 509.53 524.82 522.27 519.72 514.63
3rd of employment and

thereafter 468.50 498.95 513.92 529.34 526.77 524.20 519.06

Bonus Payments
As at the 1st January 1998

Prior to On 3 3.0% 2.5% 2.0% 1.0%
Regist- Regist- Months
ration ration After

Regist-
ration

LEVEL 8
Comprehends the following
classes of work:
Foremen Grade 2
1st year of employment 490.90 522.81 538.49 554.65 551.96 549.26 543.88
2nd year of employment 496.00 528.24 544.09 560.41 557.69 554.97 549.53
3rd of employment and

thereafter 500.50 533.03 549.02 565.49 562.75 560.00 554.51
LEVEL 9
Comprehends the following
classes of work:
Foreman Grade 1
1st year of employment 519.70 553.48 570.08 587.19 584.34 581.49 575.79
2nd year of employment 524.80 558.91 575.68 592.95 590.07 587.19 581.44
3rd of employment and

thereafter 529.30 563.70 580.62 598.03 595.13 592.23 586.42

ENGINEERING TRADES (GOVERNMENT) 1986 AWARD No. 16 OF 1983
Bonus Payments

As at the 1st January 1998

Prior to On 3 3.0% 2.5% 2.0% 1.0%
Regist- Regist- Months
ration ration After

Regist-
ration

C5 Advanced Engineering
Tradesperson�Level 2 590.80 629.20 648.08 667.52 664.28 661.04 654.56
C6 Advanced Engineering
Tradesperson�Level 1 569.00 605.99 624.16 642.89 639.77 636.65 630.41
C7 Engineering Tradesperson
Special Class�Level 2 524.40 558.49 575.24 592.50 589.62 586.75 580.99
C8 Engineering Tradesperson
Special Class�Level 1 503.60 536.33 552.42 569.00 566.23 563.47 557.95
C9 Engineering Tradesperson
Level 2. 481.80 513.12 528.51 544.37 541.72 539.08 533.80
C10 Engineering Tradesperson
Level 1�Production Systems
Employee 460.00 489.90 504.60 519.73 517.21 514.69 509.64
C11 Engineering Employee
Level 4 426.90 454.65 468.29 482.34 480.00 477.65 472.97
C12 Engineering Employee
Level 3 405.10 431.43 444.37 457.71 455.48 453.26 448.82
C13 Engineering Employee
Level 2 381.50 406.30 418.49 431.04 428.95 426.86 422.67
C14 Engineering Employee
Level 1 364.10 387.77 399.40 411.38 409.38 407.39 403.39

ZOOLOGICAL GARDENS EMPLOYEES AWARD 1969, No. 19 OF 1969
Bonus Payments

As at the 1st January 1998

Prior to On 3 3.0% 2.5% 2.0% 1.0%
Regist- Regist- Months
ration ration After

Regist-
ration

Keeper Grade 1
Level 1 424.00 451.56 465.11 479.06 476.73 474.41 469.76
Level 2 434.00 462.21 476.08 490.36 487.98 485.60 480.84
Level 3 444.00 472.86 487.05 501.66 499.22 496.79 491.92
Keeper Grade 2
Level 1 456.70 486.39 500.98 516.01 513.50 511.00 505.99
Level 2 468.40 498.85 513.81 529.23 526.66 524.09 518.95
Level 3 480.30 511.52 526.87 542.67 540.04 537.40 532.13
Level 4 492.20 524.19 539.92 556.12 553.42 550.72 545.32
Keeper Grade 3
Level 1 504.10 536.87 552.97 569.56 566.80 564.03 558.50
Level 2 516.00 549.54 566.03 583.01 580.18 577.35 571.69
Level 3 527.90 562.21 579.08 596.45 593.56 590.66 584.87
Level 4 540.00 575.10 592.35 610.12 607.16 604.20 598.28
Keeper Grade 4
Level 1 560.30 596.72 614.62 633.06 629.99 626.91 620.77
Level 2 575.10 612.48 630.86 649.78 646.63 643.47 637.16
Level 3 590.90 629.31 648.19 667.63 664.39 661.15 654.67

BUILDING TRADES (GOVERNMENT) AWARD 1968, No. 31A OF 1966
Bonus Payments

As at the 1st January 1998

Percentage Prior to On 3 3.0% 2.5% 2.0% 1.0%
relativity Regist- Regist- Months

to ration ration After
Level 4 Regist-

ration
Leve1s
New Entrant 78 359.10 382.44 393.91 405.73 403.76 401.79 397.85
Level 1 82 376.30 400.76 412.78 425.17 423.10 421.04 416.91
Level 2 87 399.50 425.47 438.23 451.38 449.19 447.00 442.61
Level 3 92 421.00 448.37 461.82 475.67 473.36 471.05 466.43
Level 4 100 453.60 483.08 497.58 512.50 510.02 507.53 502.55
Level 5 105 475.10 505.98 521.16 536.80 534.19 531.58 526.37
Level 6 110 496.60 528.88 544.75 561.09 558.36 555.64 550.19
Level 7 115 518.00 551.67 568.22 585.27 582.43 579.58 573.90
Level 8 120 539.50 574.04 591.26 608.99 606.04 603.08 597.17
Level 9 125 561.00 597.47 615.39 633.85 630.77 627.70 621.54
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AWARDS/AGREEMENTS—
Variation of—

ACTIV FOUNDATION (SALARIED OFFICERS)
AWARD

No. 13  of 1977.
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.

Hospital Salaried Officers Association of Western Australia
(Union of Workers)

and
Activ Foundation Inc.

No. 900 of 1996.
COMMISSIONER C.B. PARKS.

21 January 1997.
Order.

HAVING heard Ms C. Drew on behalf of the Applicant and
Mr L. Burns on behalf of the Respondent and by consent, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders:

THAT the ACTIV Foundation (Salaried Officers)
Award, No. 13 of 1977 as varied be further varied in ac-
cordance with the following Schedule and that such vari-
ation shall have effect from the beginning of the first pay
period commencing on or after 30 October 1996.

(Sgd.) C.B. PARKS,
[L.S] Commissioner.

Schedule.

SCHEDULE B�MINIMUM SALARIES
(1) Subject to the provision of Clause 10.�Salaries and to

the provisions of this schedule the minimum annual salaries
for employees bound by the award are set out hereinafter.

(2) Minimum Salaries

Levels Salary Arbitrated Salary
Per Safety Net Per Annum

Annum Adjustments Total
Per Minimum

Annum Rate
$ $ $

Level 1�
Under 17 years of age 10452 643 11095
17 years of age 12206 751 12957
18 years of age 14248 877 15125
19 years of age 16491 1015 17506
20 years of age 18520 1141 19661
21 years of age
1st year of service 20343 1252 21595
22 years of age
2nd year of service 20997 1252 22249
23 years of age
3rd year of service 21647 1252 22899
24 years of age
4th year of service 22295 1252 23547

Level 2 22946 1252 24198
23597 1252 24849
24346 1252 25598
24864 1252 26116
25629 1252 26881

Level 3 26533 1252 27785
27236 1252 28488
27975 1252 29227
29154 1252 30406

Level 4 29771 1252 31023
30696 1252 31948
31647 1252 32899
32998 1252 34250

Levels Salary Arbitrated Salary
Per Safety Net Per Annum

Annum Adjustments Total
Per Minimum

Annum Rate
$ $ $

Level 5 33702 1252 34954
34669 1252 35921
35664 1252 36916
36688 1252 37940

Level 6 38660 1252 39912
40124 1252 41376
42204 1252 43456

Level 7 43317 1252 44569
44727 1252 45979
46188 1252 47440

Level 8 48323 1252 49575
50073 1252 51325

Level 9 52721 1252 53973
54563 1252 55815

Level 10 56580 1252 57832
59824 1252 61076

Level 11 62415 1252 63667
65050 1252 66302

Level 12 68663 1252 69915
71104 1252 72356
73888 1252 75140

An employee, who is 21 years of age or older on appoint-
ment to a classification equivalent to Level 1, may be appointed
to the minimum rate of pay based on years of service, not on
age.

(3) Salaries�Specified Callings and Other Professionals
(a) Employees, who possess a relevant tertiary level

qualification, or equivalent as agreed between the
union and the employers, and who are employed in
the callings of Librarian, Program Development, or
any other professional calling as agreed between the
union and employers, shall be entitled to Annual
Salaries as follows:

Levels Salary Arbitrated Salary
Per Safety Net Per Annum

Annum Adjustments Total
Per Minimum

Annum Rate
$ $ $

Level 3/5 26533 1252 27785
27975 1252 29227
29771 1252 31023
31647 1252 32899
34669 1252 35921
36688 1252 37940

Level 6 38660 1252 39912
40124 1252 41376
42204 1252 43456

Level 7 43317 1252 44569
44727 1252 45979
46188 1252 47440

Level 8 48323 1252 49575
50073 1252 51325

Level 9 52721 1252 53973
54563 1252 55815

Level 10 56580 1252 57832
59824 1252 61076

Level 11 62415 1252 63667
65050 1252 66302

Level 12 68663 1252 69915
71104 1252 72356
73888 1252 75140

(b) Subject to paragraph (d) of this clause, on appoint-
ment or promotion to Level 3/5 under this clause�

(i) Employees, who have completed an approved
three academic year tertiary qualification, rel-
evant to their calling, shall commence at the
first year increment.
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(ii) Employees, who have completed an approved
four academic year tertiary qualification, rel-
evant to their calling, shall commence at the
second year increment.

(iii) Employees, who have completed an approved
Masters or PHD degree relevant to their call-
ing, shall commence on the third year incre-
ment.

Provided that employees who attain a higher terti-
ary level qualification after appointment shall not
be entitled to any advanced progression through
the range.

(c) The employer and union shall be responsible for de-
termining the relevant acceptable qualifications for
appointment for the callings covered by this clause
and shall maintain a manual setting out such qualifi-
cations.

(d) The employer in allocating levels pursuant to clause
(3) of this schedule may determine a commencing
salary above level 3/5 for a particular calling/s.

(4) The rates of pay in this award include three arbitrated
safety net adjustments totalling $24.00 per week available
under the Arbitrated Safety Net Adjustment Principle pursu-
ant to either the December 1993 State Wage Decision, the
December 1994 State Wage Decision and the March 1996 State
Wage Decision. The first, second and third $8.00 per week
arbitrated safety net adjustments may be offset to the extent of
any wage increase payable since 1 November 1991 pursuant
to enterprise agreements or consent awards or award varia-
tions to give effect to enterprise agreements, insofar as that
wage increase or part of it has not previously been used to
offset an arbitrated safety net adjustment. Increases made un-
der previous State Wage Case Principles or under the current
Statement of Principles, excepting those resulting from enter-
prise agreement, are not to be used to offset arbitrated safety
net adjustments.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Hospital Salaried Officers Association of Western Australia

(Union of Workers)
and

Activ Foundation Inc.
No. 900 of 1996.

COMMISSIONER C.B. PARKS .
22 January 1997.

Correcting Order.
HAVING heard Ms C. Drew on behalf of the Applicant and
Mr L. Burns on behalf of the Respondent and by consent, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders:

THAT the schedule which forms part of the order dated
21 January 1997, that amends the ACTIV Foundation
(Salaried Officers) Award, be corrected by inserting im-
mediately before the words, Schedule B�Minimum Sala-
ries, the following instruction�

Schedule B�Minimum Salaries: Delete this
schedule and insert in lieu thereof�

(Sgd.) C.B. PARKS,
[L.S] Commissioner.

AGED AND DISABLED PERSONS HOSTELS
AWARD, 1987
No. A 6 of 1987.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The Australian Liquor, Hospitality and Miscellaneous

Workers Union, Miscellaneous Workers Division, Western
Australian Branch

and
Anglican Homes (Inc) & Others.

No. 1586 of 1996.
Aged and Disabled Persons Hostels Award, 1987.

CHIEF COMMISSIONER W.S. COLEMAN.
29 January 1997.

Order.
HAVING heard Mr D. Kelly on behalf of the Applicant Union
and Ms M. Marchese on behalf of the Respondents and by
consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, and in accord-
ance with the Statement of Principles�August 1996�Sec-
tion 3. Role of Arbitration and the Award System�Adjustment
of Allowances and Service Increments and Work Value
Changes (76 WAIG 3368 at 3370) hereby orders:

THAT the Aged and Disabled Persons Hostels Award,
1987 be varied in accordance with the following Sched-
ule and that such variation shall have effect from the be-
ginning of the first pay period commencing on or after
the 12th day of December 1996.

(Sgd.) W.S. COLEMAN,
[L.S] Chief Commissioner.

Schedule.
1. Clause 27.�Call Allowance: Delete this clause and in-

sert in lieu thereof the following:
27.�CALL ALLOWANCE

(1) An employee who resides at the hostel and who is
required to remain available for call during their off-
duty period, shall be paid at the rate of $5.00 per
hour for each hour spent on call.

(2) This payment shall include the first hour of call out
or the first two call outs whichever comes first.

(3) Call outs (after the first hour or the first 2 call outs
whichever comes first) to be paid at a minimum of
30 minutes provided that payment is not made twice
for the same period.

(4) Call outs (after the first hour or the first 2 call outs
whichever comes first) shall be paid at overtime rates.

(5) On-Call shifts shall be of no more than 12 hours
duration (or 14 hours if the hostel is the worker�s
principle place of residence).

(6) Notwithstanding anything to the contrary in this
clause the rate prescribed in this clause shall apply
as follows:

(a) Independent hostels with 1�10 beds
1/11/96 1/5/98 1/5/99
$3.00 $4.00 $5.00

(b) Independent hostels with 11�20 beds
1/11/96 1/8/97 1/5/98
$3.00 $4.00 $5.00

(c) All other hostels $5.00 from 1st day of No-
vember 1996.

(d) Leave is reserved for small local government
operated hostels to make a application in re-
spect of the phase in of the new on call rates
as per paragraphs (a) and (b).

(e) The dates in this sub-clause shall refer to the
first pay period on or after the specified date.
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2. Clause 21.�Board and/or Lodging: Delete this clause
and insert in lieu thereof the following:

21.�BOARD AND/OR LODGING
(1) Where employees are provided with Lodging by the

employer, the following charges, or deductions as
the case may be, may be made by the employer:
Lodging $23.00 per week
Lodging for employees
sharing rooms $11.60 per week
Lodging for self contained
furnished single accommodation
within hostel grounds $37.80 per week
For the purposes of this clause �Lodging� means a
room constituting a bedroom, together with commu-
nal toilet, laundry and sitting room facilities.

(2) (a) The amounts herein prescribed shall be var-
ied as the result of State Wage Case variations
to the rate of wage for a supervisor by the same
proportion and at the same time.

(b) Any variation to the lodging charges shall be
calculated to the nearest ten cents.

(3) An employee in receipt of the call allowance pre-
scribed by Clause 27.�Call Allowance of this award
shall not be charged for lodging except where the
hostel is the principle place of residence of the em-
ployee.

(4) Notwithstanding the charges in subclause (1) em-
ployers may charge higher rates for the accommo-
dation described provided that:

(a) any increase above the rate prescribed is not
greater than 20% of the increase in wages that
the affected employee received or will receive
by the inclusion of the new rates contained in
Clause 27.�Call Allowance and,

(b) any increase is reasonable having regard to
the nature of the accommodation provided.

ARTWORKERS AWARD
No. A 30 of 1987.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The Western Australian Builders� Labourers, Painters and

Plasterers Union of Workers
and

Town of Narrogin and Another.
No. 1087 of 1996.
Artworkers Award
No. A 30 of 1987.

COMMISSIONER P.E. SCOTT.
3 February 1997.

Order.
HAVING heard Mr G Giffard on behalf of The Western Aus-
tralian Builders� Labourers, Painters and Plasterers Union of
Workers and there being no appearance on behalf of the Re-
spondents, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders:

THAT the Artworkers Award be varied in accordance
with the following Schedule and that such variation shall
have effect on and from the 14th day of October 1996.

(Sgd.) P.E. SCOTT,
[L.S] Commissioner.

Schedule.
1. Clause 6.�Wages:

A: Delete subclause (1) Equipment Allowance from this
clause and insert the following in lieu thereof:

(1) Equipment Allowance 32.00
Provided that the equipment allowance shall
not be paid where the employer supplies an
employee with all necessary equipment

B: Delete subclause (2) Studio Allowance from this
clause and insert the following in lieu thereof:

(2) Studio Allowance 52.10
Provided that such allowance shall only be
payable where an artworker is directed by the
employer to carry out his/her work primarily
in his/her own studio.

2. Clause 7.�Special Rates and Provisions: Delete subclause
(9) of this clause and insert the following in lieu thereof:

(9) Travel Allowance
A fares allowance of $11.80 per day shall be paid to
employees required to work away from their usual
place of employment.

3. Clause 11.�Overtime: Delete subclause (2) of this clause
and insert the following in lieu thereof:

(2) Where an employee is required to work overtime
and such overtime is worked for a period of at least
two hours in excess of and continuous with the re-
quired daily hours of work, the employee shall be
provided with a meal free of cost, or shall be paid
the sum of $7.00 as meal money.

4. Clause 18.�Living Away from Home�Distant Work:
Delete subclause (4) of this Clause and insert the following in
lieu thereof:

(4) An employee, to whom the provisions of subclause
(1) of this clause apply, shall be paid an allowance
of $24.10 for any weekend that the employee returns
home from the job, but only if�

(a) the employee advises the employer or the
employer�s agent of the intention no later than
the Tuesday immediately preceding the week-
end in which the employee so returns;

(b) the employee is not required for work during
that weekend;

(c) the employee returns to the job on the first
working day following the weekend; and

(d) the employer does not provide, or offer to pro-
vide, suitable transport.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The Western Australian Builders� Labourers, Painters and

Plasterers Union of Workers
and

Town of Narrogin and Another
No. 1086 of 1996.
Artworkers Award
No. A 30 of 1987.

COMMISSIONER P.E. SCOTT.
3 February 1997.

Order.
HAVING heard Mr G Giffard on behalf of the Applicant and
there being no appearance on behalf of the Respondents and
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by consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders:

THAT the Artworkers Award be varied in accordance
with the following Schedule and that such variation shall
have effect from the beginning of the first pay period com-
mencing on or after the 20th day of September 1996.

(Sgd.) P.E. SCOTT,
[L.S] Commissioner.

Schedule.
1. Clause 6.�Wages: Delete this clause and insert the fol-

lowing in lieu thereof:
6.�WAGES

It is a term of this Award that the Union undertakes, for
the duration of the Principles determined by the Com-
mission in Court Session in Application No. 1940 of 1989,
not to pursue any extra claims, award or overaward, ex-
cept when consistent with the State Wage Principles.

The rate of wages payable to the employees covered by
the award shall be as follows:

Rate Supplementary Total
Per Week Payment Rate

$ $ $
Artworker 543.71 16 559.70

The rates of pay in this award include the first arbi-
trated safety net adjustment payable under the Decem-
ber, 1994 State Wage Decision. This first $8.00 per week
arbitrated safety net adjustment may be offset to the ex-
tent of any wage increase as a result of agreements reached
at enterprise level since 1 November 1991. Increases made
under previous State Wage Case Principles or under the
current Statement or Principles, excepting those result-
ing from enterprise agreements, are not used to offset ar-
bitrated safety net adjustments.

The rates of pay in this award include the second $8.00
per week arbitrated safety net adjustment payable under
the December, 1994 State Wage Decision. This second
$8.00 per week safety net adjustment may be offset to the
extent of any wage increase payable since 1 November
1991, pursuant to enterprise agreements, consent awards
or award variations to give effect to enterprise agreements,
insofar as that wage increase has not previously been used
to offset an arbitrated safety net adjustment. Increases
made under previous State Wage Case Principles or un-
der the current Statement of Principles, excepting those
resulting from enterprise agreements, are not used to off-
set arbitrated safety net adjustments.

Artworker Allowances:
(1) Equipment Allowance 31.00

Provided that the equipment allowance shall
not be paid where the employer supplies an
employee with all necessary equipment

(2) Studio Allowance 51.30
Provided that such allowance shall only be
payable where an artworker is directed by the
employer to carry out his/her work primarily
in his/her own studio.

(3) Construction Allowance 15.25
An employee shall not be entitled to this con-
struction allowance except when required to
work �on site� or any work in connection with
the erection of a building or to carry out work
which the employer and the union agree is con-
struction work or in default of agreement, that
is so declared by a Board of Reference.

2. Clause 7.�Special Rates and Provisions: Delete this
clause and insert the following in lieu thereof:

(1) Confined Space
An employee required to work in a confined space,
being a place the dimensions or nature of which ne-
cessitates working in a cramped position or without

sufficient ventilation, shall be paid 45 cents per hour
or part thereof in addition to the rates otherwise pre-
scribed in this award.

(2) Toxic Substances
(a) An employee required to use toxic substances

or materials of a like nature shall be informed
by the employer of the health hazards involved
and instructed in the correct and necessary
safeguards which must be observed in the use
of such materials.

(b) An employee using such materials will be pro-
vided with and shall use all safeguards as are
required by the appropriate government Au-
thority or in the absence of such requirement
such safeguards as are determined by a com-
petent authority or person chosen by the un-
ion and the employer.

(c) An employee using toxic substances or mate-
rials of a like nature shall be paid 45 cents per
hour extra. Employees working in close prox-
imity to employees so engaged shall be paid
37 cents per hour extra.

(d) For the purpose of this subclause all materials
which include or require the addition of a cata-
lyst hardener and reactive additives or two
pack catalyst system shall be deemed to be
materials of a like nature.

(3) Wet Work
An employee required to work in a place where wa-
ter is continually dripping on him/her so that his/her
clothing and boots become wet or where there is
water underfoot shall be paid 37 cents per hour or
part thereof in addition to the rates otherwise pre-
scribed in this award.

 (4) Dirty Work
An employee engaged on dirty work shall be paid
37 cents per hour or part thereof in addition to the
rates otherwise prescribed in this award.

(5) Spray Application�Painters
A painter engaged on all spray applications carried
out in other than a properly constructed booth, ap-
proved by the Department of Labour and Industry,
shall be paid 37 cents per hour or part thereof in
addition to the rates otherwise prescribed in this
award.

(6) Height Money
An employee required to work on a chimney stack,
spire, tower, radio or television mast or tower, air
shaft, cooling tower, water tower or silo, where the
construction exceeds fifteen metres in height shall
be paid for all work above fifteen metres, 37 cents
per hour or part thereof, with an additional 37 cents
per hour or part thereof for work above each further
fifteen metres in addition to the rates otherwise pre-
scribed in this award.

(7) Swing Scaffold
(a) An employee employed�

(i) on any type of swing scaffold or any
scaffold suspended by rope or cable, or
bosun�s chair or cantilever scaffold; or

(ii) on a suspended scaffold requiring the use
of steel or iron hooks or angle irons at a
height twenty feet or more above the
nearest horizontal plane, shall be paid
$2.65 for the first four hours or part
thereof and 55 cents for each hour there-
after on any day in addition to the rates
otherwise prescribed in this award.

(b) A solid plasterer when working off a swing scaf-
fold shall be paid an additional 9 cents per hour.

(8) Site Allowances
Where an employee is engaged on a construction
site where the parties have agreed to a site allow-
ance to compensate for all special factors and/or dis-
abilities on a project, he/she shall be paid such site
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allowance. Provided that where it has been agreed
that such site allowance shall be paid in lieu of any
of the special rates above, such rates shall not be
paid.

(9) Travel Allowance
A fares allowance of $11.30 per day shall be paid to
employees required to work away from their usual
place of employment.

BUILDING TRADES AWARD 1968
No. 31 of 1966.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders� Labourers, Painters and
Plasterers Union of Workers and Others

and
Brownes Dairy Ltd and Others

No. 1089 of 1996.

Building Trades Award 1968
No. 31 of 1966.

COMMISSIONER P E SCOTT.
9 January 1997.

Order.
HAVING heard Mr G Giffard on behalf of The Western Aus-
tralian Builders� Labourers, Painters and Plasterers Union of
Workers and The Construction, Mining, Energy, Timberyards,
Sawmills and Woodworkers Union of Australia�Western
Australian Branch and Ms S Laferla on behalf of the City of
Perth and Others and by consent, the Commission, pursuant
to the powers conferred on it under the Industrial Relations
Act, 1979, hereby orders:

THAT the Building Trades Award 1968 be varied in
accordance with the following Schedule and that such
variation shall have effect on and from the 14th day of
October 1996.

(Sgd.) P.E. SCOTT,
[L.S] Commissioner.

Schedule.
1. Clause 10.�Wages: Delete subclause (4) Tool Allow-

ance: (Per Week) from this clause and insert the following in
lieu thereof:

(4) Tool Allowance: (Per Week) $
(a) Bricklayers and Stoneworkers 13.40
(b) Plasterers 15.36
(c) Carpenters and Joiners 18.66
(d) Joiners�Assembler A or B  9.43
(e) Plumbers 18.66
(f) Painters  4.64
(g) Signwriters  4.64
(h) Glaziers  4.64

Note 1: The tool allowance prescribed in paragraphs
(a) to (h) inclusive of this subclause, each include
an amount of 5 cents for the purpose of enabling the
employees to insure their tools against loss or dam-
age by theft or fire.
Note 2: The abovenamed allowances shall not be
paid where the employer supplied the employee with
all necessary tools.

2. Clause 14.�Fares and Travelling Time: Delete this clause
and insert the following in lieu thereof:

(1) Where a worker is required to work away from his
shop irrespective of whether such work is classified

as construction work, the following provisions shall
apply�

(a) He shall be paid fares in excess of those he
would incur in travelling between his home
and his depot or shop.

(b) He shall be paid travelling time at his ordi-
nary rate of pay incurred in travelling to and
from the site in excess of the travelling time
he incurs in travelling between his home and
his depot or shop provided such travelling time
to and from the site is outside his normal hours
of work.

(c) Where an employer requests a worker to use
his own car and the worker agrees, an amount
of 65 cents per kilometre shall be paid for kilo-
metres in excess of the kilometres a worker
would normally incur in travelling between
his home and his depot or shop.

(d) This subclause shall be deemed to be com-
plied with where an employer adopts the prac-
tice of paying an amount of $11.80 on each
day a worker is required to report to the job
away from his shop.

(2) For travelling during working hours to and from the
employer�s place of business or form one job to an-
other, a worker shall be paid by the employer at or-
dinary rates. The employer shall pay all fares and
reasonable expenses in connection with such travel-
ling. Provided that if an employer requests the worker
to use his own vehicle, the employer shall pay a car
allowance of not less than 65 cents per kilometre for
each kilometre the worker travels in response to such
request.

3. Clause 19.�Overtime: Delete subclause (6) of this clause
and insert the following in lieu thereof:

(6) Any employee who is required to continue working
for more than two hours after his usual knock-off
time on any day shall be supplied by the employer
with a reasonable meal or, in lieu of such meal, shall
be paid an allowance of $7.50 for that meal.

4. Clause 23.�Distant Work:
A. Delete subclause (4) of this clause and insert the follow-

ing in lieu thereof:
(4) The employer shall pay all fares which shall be

deemed to include the cost of transporting the em-
ployee�s tools, in connection with such travelling,
and shall pay the cost of each ordinary meal actually
and reasonably required during such travelling but
the minimum allowance for such meal shall be $7.50.
Provided that the amount of the return fare shall not
be payable if the worker be dismissed for miscon-
duct or, within one working week of his commenc-
ing work on the job, for incompetency or if the
worker terminates or discontinues his work on the
job within one month of his commencing thereon.
Provided further that where such travelling is to or
from or within the area of the State north of latitude
26°S., the following provisions shall apply�

(a) The amount of the original fare shall be de-
ducted from the subsequent earnings of the
worker.

(b) One-third of the amount of such fare shall be
refunded by the employer to any worker who
continues for each of the first three months of
the duration of the job, with the full fare be-
ing refunded by the employer to a worker who
continues in his service until the completion
of any job of less than three months� duration
or to any worker dismissed by the employer
within the first three months of the employ-
ment unless such dismissal was due to the
worker�s misconduct.

(c) Where a worker continues in the employer�s
service at a distant job for three months or six
months, he shall be paid by the employer ei-
ther one half or the full amount as the case



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 47777 W.A.I.G.

may be, of the fares incurred in returning to
his home, with the full amount of such fares
being payable by the employer to a worker
who continues in his service until the com-
pletion of any job of less than six months�
duration or to any worker dismissed by the
employer within the first six months of the
employment unless such dismissal was due to
the worker�s misconduct.

B. Delete subclause (6) of this clause and insert the follow-
ing in lieu thereof:

(6) (a) A worker not required to work during a week-
end who works as required during the ordi-
nary hours of work on the working day before
and the working day after a weekend, and who
notifies his employer no later than the previ-
ous Tuesday of his intention to return home at
the weekend and who returns home for that
weekend, shall be paid an allowance of $24.10
for each such occasion unless travelling fa-
cilities are provided.

(b) A worker shall be deemed to have returned home
at the weekend only if he is absent from the ac-
commodation provided for him at the distant
place for not less than half the hours between
ceasing work on Friday and commencing work
on the next following working day.

C. Delete subclause (9) of this clause and insert the follow-
ing in lieu thereof:

(9) Where an employee, supplied with board and lodg-
ing by his employer, is required to live more than
one half of a mile from the job, he shall be provided
with suitable transport to and from that job or be
paid an allowance of $11.80 per day provided that
where the time actually spent in travelling either to
or from the job exceeds twenty minutes, that excess
travelling time shall be paid for at ordinary rates
whether or not suitable transport is supplied by the
employer.

BUILDING TRADES (GOVERNMENT) AWARD 1968
No. 31A of 1966.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The Western Australian Builders� Labourers, Painters and

Plasterers Union of Workers and The Construction, Mining,
Energy, Timberyards, Sawmills and Woodworkers Union of

Australia�Western Australian Branch
and

Hon Minister for Health and Others.
No. 1088 of 1996.

Building Trades (Government) Award 1968
No. 31A of 1966.

COMMISSIONER P E SCOTT.
9 January 1997.

Order.
HAVING heard Mr G Giffard on behalf of The Western Aus-
tralian Builders� Labourers, Painters and Plasterers Union of
Workers and The Construction, Mining, Energy, Timberyards,
Sawmills and Woodworkers Union of Australia�Western
Australian Branch and Ms K Clarke and with her Mr B Appleby
on behalf of the Respondents and by consent, the Commis-
sion, pursuant to the powers conferred on it under the Indus-
trial Relations Act, 1979, hereby orders:

THAT the Building Trades (Government) Award 1968
be varied in accordance with the following Schedule and
that such variation shall have effect on and from the 14th
day of October 1996.

(Sgd.) P.E. SCOTT,
[L.S] Commissioner.

Schedule.
1. Clause 9.�Wages: Delete subclause (2) Tool Allowance

from this clause and insert the following in lieu thereof:
(2) Tool Allowance (Per Week)

$
(a) Bricklayers and Stoneworkers 13.40
(b) Plasterers 15.40
(c) Carpenters and Joiners 18.70
(d) Plumbers 18.70
(e) Painters and Sign-writers 4.60
(f) Glaziers 4.60
(g) Stonemasons: The employer shall supply all

necessary tools for the use of stonemasons,
except when engaged on building construc-
tion, when the worker, if required to supply
his/her own tools, shall receive a tool allow-
ance at the rate of $1.47 per week.

NOTE 1: The tool allowance prescribed in para-
graphs (a), (b), (c) and (d) of this subclause each
include an amount of six cents for the purpose of
enabling the employees to insure their tools against
loss or damage by theft or fire.
NOTE 2: The abovenamed allowances shall not be
paid where the employer supplies an employee with
all necessary tools.

2. Clause 14A.�Fares and Travelling Time (Other Than
Distance Work):

A. Delete subclause (1) from this clause and insert the fol-
lowing in lieu thereof:

(1) Each employee required on any day to report directly
to the job as distinct from the permanent depot to
which such employee is attached (or where a perma-
nent depot does not exist the Head Office of the em-
ployer shall be regarded as the permanent depot) and
any employee referred to in paragraph (b) of
subclause (5) of Clause 9.�Wages�shall be paid
the following allowance to compensate for excess
fares and travelling time from the employee�s home
to his place of work and return�

(a) Within a radius of 50 km from such depot
$11.80 per day.

(b) Subject to the provisions of subclause (2)
hereof, work performed at places beyond a
radius of 50 km from the permanent depot shall
be deemed to be distant work, unless the em-
ployer and the employees, with the consent of
the union, agree in any particular case that the
travelling allowance for such work shall be
paid under this clause in which case an addi-
tional allowance of 58 cents per kilometre shall
be paid for each kilometre in excess of the 50
kilometre radius;

but an employee who is usually employed at his
employer�s principal place of business shall not be
entitled to the foregoing allowance when required
to start work at some other place unless he thereby
incurs fares in excess of those incurred in travelling
to and from his usual place of employment.

B. Delete subclause (5) from this clause and insert the fol-
lowing in lieu thereof:

(5) For travelling during working hours from and to the
employer�s place of business or from one job to an-
other, a worker shall be paid by the employer at or-
dinary rates. The employer shall pay all fares and
reasonable expenses in connection with such travel-
ling. Provided that if an employer requests the worker
to use his own vehicle, the employer shall pay a car
allowance of not less than 65 cents per kilometre for
each kilometre the worker travels in response to such
request.

3. Clause 14B.�Fares and Travelling�Plumbers:
A. Delete subclause (3) from this clause and insert the fol-

lowing in lieu thereof:
(3) Transport during working hours: Where an employee

is required by an employer to travel to any other job
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site during the course of his daily engagement he
shall be paid all fares necessarily incurred, except
where transport is provided by the employer to and
from such site, and all time spent in such travel shall
be regarded as time worked.
Provided that where an employer requests an em-
ployee to use his own car to effect such a transfer
and such employee agrees to do so the employee
shall be paid an allowance at the rate of 65 cents per
kilometre.

B. Delete paragraph (a) of subclause (5) of this clause and
insert the following in lieu thereof:

(a) Radius and Fares�The radius shall be 50 kilome-
tres and the fares shall be $7.90 per day.

4. Clause 15.�Apprentices: Delete subclause (14) from this
clause and insert the following in lieu thereof:

(14) On the completion of the probationary period an ap-
prentice shall be supplied with tools as selected by
the foreman up to the value of�

Carpentry and Joinery� $
Joiners Shop 172.10
Other 187.30
Plumbing 162.10
Painting, Signwriting and Glazing 52.30
Bricklaying 116.40
Plastering 128.50

5. Clause 19.�Overtime: Delete subclause (6) from this
clause and insert the following in lieu thereof:

(6) Any employee who is required to continue working
for more than two hours after his usual knock-off
time on any day shall be supplied by the employer
with a reasonable meal, or in lieu of such meal, shall
be paid an allowance of $7.50 for a meal.
Provided that this subclause shall not apply to a
worker who has been notified on the previous day
that he would be required to work such overtime.

6. Clause 29.�Distant Work:
A. Delete paragraph (c) subclause (1) of this clause and in-

sert the following in lieu thereof:
(c) (i) An employee who is obliged under paragraph

(a) of this subclause to camp at or reasonably
close to the site of the work and is not pro-
vided free with food and accommodation re-
ferred to in the said paragraph, shall be paid
an allowance of $59.29 per week or $2.17 per
day for any period of employment less than
one week. This allowance shall be reduced by
$29.63 per week, or $1.31 per day where the
aforesaid rate applies in all cases where the
employer at his own costs provides the em-
ployee with both a proper mess room and the
cooking of the employees food.

(ii) The weekly rate of $59.29 and the aforemen-
tioned deduction of $29.63 shall apply not-
withstanding that employee may return to his
home at weekend.
Provided that such employee does not absent
himself without just cause from the job for
any of the ordinary working hours or reason-
able overtime required in such week otherwise
a deduction of $1.82 per day may be made for
each non working day and ordinary working
day not fully worked in that week up to the
maximum allowance prescribed.

(iii) Where the employer provides a mess and
cooking staff the deduction referred to in placi-
tum (i) of this paragraph shall be made, un-
less otherwise agreed, notwithstanding that an
employee may not avail himself of the mess
facilities.

(iv) The weekly allowance for an employee work-
ing north of latitude 26 degrees and camped
20 miles or more from the nearest town shall
be increased to $15.21 in cases where the
employee is obliged to batch.

B. Delete paragraph (d) subclause (1) of this clause and in-
sert the following in lieu thereof:

(d) A deduction of $1.82 per day may be made in re-
spect of any employee coming under the provisions
of paragraph (c) of this subclause for any absence
coming within the provision of subclause (3) hereof,
or for any absence of the employee on leave without
pay.

C. Delete paragraph (b) subclause (2) of this clause and in-
sert the following in lieu thereof:

(b) Subject to the provisions of this subclause the em-
ployer shall pay all costs incurred by an employee in
travelling to and from a job to which paragraph (a)
of subclause (1) hereof refers from and to the place
of engagement. Such costs shall be limited to fares,
which shall include sleeping berth accommodation,
where such is reasonably necessary, transport of
tools, meal money at the rate of $2.80 for each ordi-
nary meal actually and reasonably required and paid
for by the employee during such travelling and pay-
ment for travelling time (which shall include time
waiting for transport connections and also ordinary
working hours not worked after the employee has
arrived at the job destination and made himself avail-
able for work) at ordinary time rates with a maxi-
mum of eight hours for any one day.
Provided that any employee who is dismissed for
misconduct, or who, within one week of commenc-
ing work, is dismissed for incompetence shall for-
feit all rights under this subclause and any costs
already incurred under this subclause by the employer
in respect of that employees travel to the job shall,
to the extent that the same have not been satisfied by
deductions from his wages made by the employer
under paragraph (d) of this subclause, where that
paragraph is applicable, remain a debt due from the
employee to the employer and the amount thereof
shall be retainable or recoverable by the employer
from the employee in the same way as the debt re-
ferred to in subclause (d) of this clause.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The Construction, Mining, Energy, Timberyards, Sawmills
and Woodworkers Union of Australia�Western Australian

Branch
and

Commissioner, Main Roads and Others
No. 1152 of 1996.

Building Trades (Government) Award 1968
No. 31A of 1966.

COMMISSIONER P.E. SCOTT.
7 January 1997.

Order.
HAVING heard Ms D MacTiernan for The Construction, Min-
ing, Energy, Timberyards, Sawmills and Woodworkers Union of
Australia�Western Australian Branch and The Western Aus-
tralian Builders� Labourers, Painters and Plasterers Union of
Workers and Mr B Appleby on behalf of the Respondents and by
consent, the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act, 1979, hereby orders:

THAT the Building Trades (Government) Award 1968
be varied in accordance with the following Schedule and
that such variation shall have effect on and from the 11th
day of December 1996.

(Sgd.) P.E. SCOTT,
[L.S] Commissioner.
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Schedule.
1. Clause 13.�Special Rates and Provisions: Delete this

clause and insert the following in lieu thereof:
13.�SPECIAL RATES AND PROVISIONS

(1) Conditions respecting Special Rates:
(a) The special rates prescribed in this award shall

be paid irrespective of the times at which work
is performed and shall not be subject to any
premium or penalty conditions.

(b) Where more than one of the above rates pro-
vides payments for disabilities of substantially
the same nature then only the highest of such
rates shall be payable.

(2) Swing Scaffold:
(a) An employee employed�

(i) on any type of swing scaffold or any
scaffold suspended by rope or cable or
bosun�s chair or cantilever scaffold, or

(ii) on a suspended scaffold requiring the
use of steel or iron hooks or angle irons
at a height 6.1 metres or more above
the nearest horizontal plane,

shall be paid $2.63 for the first four hours or
part thereof: and 53 cents for each hour there-
after on any day in addition to the rates other-
wise prescribed.

(b) A solid plasterer when working on a swing
scaffold shall be paid an additional 11 cents
per hour.

(c) No apprentice with less than two years� expe-
rience shall use a swing scaffold or bosun�s
chair.

(d) Provided that no allowance shall be payable
for working on such scaffolds when used un-
der bridges or jetties unless the height of the
scaffold above the water exceeds 0.9 metres.

(3) Insulation:
An employee handling charcoal, pumice, granulated
cork, silicate of cotton, insulwool, slag wool or other
recognised insulation material of a like nature or
working in the immediate vicinity so as to be af-
fected by the use thereof: shall be paid 44 cents per
hour part thereof: in addition to the rates otherwise
prescribed.

(4) Work in Dust Laden Atmosphere
Working in a dust laden atmosphere in a joiner�s shop
where dust extractors are not provided in or such
atmosphere caused by the use of materials for insu-
lating, deafening or plugging work (as, for instance,
pumice, charcoal, silicate of cotton, or any other sub-
stitute) or from earthworks, 44 cents per hour extra.

(5) Confined Space:
An employee required to work in a confined space,
being a place the dimension or nature of which ne-
cessitates working in a cramped position or without
sufficient ventilation, shall be paid 44 cents per hour
or part thereof: in addition to the rate otherwise pre-
scribed.

(6) Sewer Work:
An employee engaged in repairs to sewers shall be
paid 34 cents per hour or part thereof: in addition to
the rates otherwise prescribed.

(7) Sanitary Plumbing Work:
A plumber doing sanitary plumbing work on repairs
to sewer drainage or waste pipe services in any of
the following places�

(a) Infectious and contagious disease hospitals or
any block or portion of a hospital used for the
care or treatment of patients suffering from
any infectious or contagious disease.

(b) Morgues:
shall be paid 37 cents per hour or part thereof: in
addition to the rates otherwise prescribed.

(8) Ship Plumbing:
A plumber doing work on a ship of any class�

(a) Whilst under way; or
(b) In a wet place being one in which the clothing

of an employee necessarily becomes wet to
an uncomfortable degree or one in which wa-
ter accumulates underfoot; or

(c) In a confined space; or
(d) In a ship which has done one trip or more in a

fume or dust laden atmosphere, in bilges, or
when cleaning blockages in soil pipe or waste
pipes or repairing brine pipes, shall be paid
52 cents per hour or part thereof: in addition
to the rate otherwise prescribed.

(e) A plumber carrying out pipe work in a ship of
any class under the plates in the engine and
boiler rooms and oil fuel tanks shall be paid
$1.07 per hour or part thereof: in addition to
the rates otherwise prescribed.

(9) Well Work:
A plumber or labourer required to enter a well nine
metres or more in depth for the purpose in the first
place of examining the pump, pipe or any other work
connected therewith, shall be paid $1.87 for such
examination and 68 cents per hour extra thereafter
for fixing, renewing or repairing such work.

(10) Permit Work:
Any licensed plumber called upon by his/her em-
ployer to use the licence issued to him/her by the
Metropolitan Water Supply, Sewerage and Drainage
Board for a period in any one week shall be paid
$11.25 for that week in addition to the rates other-
wise prescribed.

(11) Plumbers on Sewerage Work:
Plumbers or apprentices in their third, fourth or fifth
year, on work involving the opening up of house
drains or waste pipes for the purpose of clearing
blockages or for any other purpose, or work involv-
ing the cleaning out of septic tanks or dry wells, shall
be paid a minimum of $1.86 per day or part thereof:
in addition to the prescribed rate.

(12) Height Money:
An employee required to work on a chimney stack,
spire, tower, air shaft, cooling tower, water tower
exceeding fifteen metres in height shall be paid for
all work above fifteen metres, 37 cents per hour
thereof: with an additional 37 cents per hour or part
thereof: for work above each further fifteen metres
in addition to the rates otherwise prescribed.

(13) Barge Work
A Main Roads Employee required to work on scaf-
folding which is mounted on a barge is to be paid an
allowance of $3.34 per day, or majority thereof, or
$1.67 per half day, or part thereof, for such work.

(14) Furnace Work:
An employee engaged in the construction or alteration
or repairs to boilers, flues, furnaces, retorts, kilns, ov-
ens, ladles and similar refractory work or on under-
pinning shall be paid 95 cents per hour or part thereof:
in addition to the rates otherwise prescribed.

(15) Hot Work:
(a) An employee required to work in a place where

the temperature has been raised by artificial
means to between 46° Celsius and 54° Cel-
sius shall be paid 37 cents per hour or part
thereof: in addition to the rates otherwise pre-
scribed, or in excess of 54° Celsius shall be
paid 44 cents per hour or part thereof: in ad-
dition to the said rates.

(b) Where such work continues for more than two
hours the employee shall be entitled to a rest
period of twenty minutes after every two hours�
work without loss of pay, not including the
special rate prescribed in paragraph (a) hereof.
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(16) Cold Work:
(a) An employee required to work in a place where

the temperature is lowered by artificial means
to less than 0° Celsius shall be paid 37 cents
per hour or part thereof: in addition to the rates
otherwise prescribed in this award.

(b) Where such work continues for more than two
hours the employee shall be entitled to a rest
period of twenty minutes after every two hours�
work without loss of pay, not including the
special rate prescribed in paragraph (a) hereof.

(17) Swanbourne and Graylands: Employees required to
work at the Swanbourne and Graylands Hospitals
controlled by the Mental Health Service shall be paid
at the rate of 37 cents per hour in addition to the
prescribed rate.

(18) Flintcote: Plasterers using flintcote shall be paid 37
cents per hour or part thereof: except when flintcote
is applied by hawk and trowel to walls and ceilings
when the rate shall be 63 cents per hour extra in
addition to the prescribed rate.

(19) Dirty Work:
(a) An employee employed on excessively dirty

work which is more likely to render the em-
ployee or his/her clothes dirtier than the nor-
mal run of work, shall be paid 37 cents per
hour extra in addition to the prescribed rate
(with a minimum payment of four hours when
employed on such work).

(b) This shall not apply to an employee in receipt
of the allowance prescribed in subclause (4)
of Clause 9.�Wages of this award nor to a
worker in receipt of the allowance prescribed
in subclause (27) hereof.

(20) Stonemason on Wall:
A stonemason working on the wall (cottage work
and foundation work in coastal stone excepted) shall
be paid 37 cents per hour thereof: in addition to the
rates otherwise prescribed.

(21) Setter Out:
A setter out (other than a leading hand) in a joiner�s
shop shall be paid $3.51 per day in addition to the
rates otherwise prescribed.

(22) Detail Employee:
A detail employee (other than a leading hand) shall be
paid $3.51 in addition to the rates otherwise prescribed.

(23) Spray Painting�Painter:
(a) Lead paint shall not be applied by a spray to

the interior of any building.
(b) All employees (including apprentices) apply-

ing paint by spraying, shall be provided with
full overalls and head covering and respira-
tors by the employer.

(c) Where from the nature of the paint or sub-
stance used in spraying, a respirator would be
of little or no practical use in preventing the
absorption of fumes or materials from sub-
stance used by an employee in spray painting,
the employee shall be paid a special allow-
ance of 95 cents per day.

(24) Lead Paint Surfaces:
(a) No surface painted with lead paint shall be

rubbed down or scraped by a dry process.
(b) Width of Brushes: All brushes shall not ex-

ceed 127 millimetres in width and no
kalsomine brush shall be more than 177.8
millimetres in width.

(c) Meals not to be taken in paint shop. No em-
ployee shall be permitted to have a meal in
any paint shop or place where paint is stored
or used.

(25) Spray Application�Painters:
A painter engaged on all applications carried out in
other than a properly constructed booth approved

by the Department of Labour and Industry shall be
paid 37 cents per hour or part thereof: in addition to
the rates otherwise prescribed in this award.

(26) An employee who is a qualified first aid person and
is appointed by his/her employer to carry out first
aid duties in addition to his/her usual duties shall be
paid an additional rate of $1.24 per day.

(27) Toxic Substances:
(a) An employee required to use toxic substances

or materials of a like nature shall be informed
by the employer of the health hazards involved
and instructed in the correct and necessary
safeguards which must be observed in the use
of such materials.

(b) An employee using such materials will be pro-
vided with and shall use all safeguards as are
required by the appropriate Government Au-
thority in the absence of such requirement such
safeguards as are determined by a competent
authority or person chosen by the union and
the employer.

(c) An employee using toxic substances or mate-
rials of a like nature shall be paid 44 cents per
hour extra. Employees working in close prox-
imity to employees so engaged shall be paid
34 cents per hour extra.

(d) For the purposes of this subclause all materi-
als which include or require the addition of a
catalyst hardener and reactive additives or two
pack catalyst system shall be deemed to be
materials of a like nature.

(28) Abattoirs:
An employee, other than a plumber in receipt of the
plumbing trade allowance, employed in an abattoir
shall be paid such rate as is agreed upon between
the parties, or, in default of agreement, the rate de-
termined by the Board of Reference.

(29) Fumes:
An employee required to work in a place where fumes
of sulphur or other acid or other offensive fumes are
present shall be paid such rates as are agreed upon
between him/her and the employer.

(30) Asbestos:
Employees required to use materials containing as-
bestos or to work in close proximity to employees
using such materials shall be provided with and shall
use all necessary safeguards as required by the ap-
propriate occupational health authority and where
such safeguards include the mandatory wearing of
protective equipment (ie. combination overalls and
breathing equipment or similar apparatus) such em-
ployees shall be paid 44 cents per hour whilst so
engaged.

(31) Explosive Powered Tools:
An operator of explosive powered tools, being an
employee qualified in accord with the laws and regu-
lations of the State of Western Australia to operate
explosive powered tools, who is required to use an
explosive powered tool shall be paid 85 cents for
each day on which he/she used a tool in addition to
the rates otherwise prescribed.

(32) Wet Work:
An employee required to work in a place where wa-
ter is continually dripping on him/her so that his/her
clothing and boots become wet or where there is
water underfoot shall be paid 37 cents per hour or
part thereof: in addition to the rates otherwise pre-
scribed in this award.

(33) Cleaning Down Brickwork:
An employee required to clean down bricks using
acids or other corrosive substances shall be supplied
with gloves and be paid 34 cents per hour or part
thereof: in addition to the rates otherwise prescribed
in this award.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 48177 W.A.I.G.

(34) Bagging:
An employee engaged upon bagging brick or con-
crete structures shall be paid 34 cents per hour or
part thereof: in addition to the rates otherwise pre-
scribed in this award.

(35) Bitumen Work:
An employee handling hot bitumen or asphalt or
dripping materials in creosote shall be paid 44 cents
per hour or part thereof: in addition to the rates oth-
erwise prescribed in this award.

(36) Scaffolding Certificate Allowance:
A tradesperson who is the holder of a scaffolding
certificate or rigging certificate issued by the De-
partment of Labour and Industry and is required to
act on that certificate whilst engaged on work re-
quiring a certified person shall be paid 37 cents per
hour or part thereof: in addition to the rates other-
wise prescribed in this award but this allowance shall
not be payable cumulative on the allowance for swing
scaffolds.

(37) Dry Polishing or Cutting of Tiles:
An employee required to dry polish tiles with a ma-
chine or to cut tiles with an electric saw shall be
paid 44 cents per hour or part thereof: in addition to
the rates otherwise prescribed in this award.

(38) Secondhand Timber:
Where, whilst working with second-hand timber, an
employees tools are damaged by nails, dumps or
other foreign matter on the timber, he/she shall be
entitled to an allowance of $1.24 per day on each
day upon which his/her tools are so damaged, pro-
vided that no allowance shall be payable under this
clause unless it is reported immediately to the em-
ployer�s representative on the job in order that the
claim may be proved.

(39) Roof Repairs:
An employee engaged on repairs to roofs shall be
paid 40 cents per hour or part thereof: in addition to
the rates otherwise provided in this award.

(40) Computing Quantities:
An employee, other than a leading hand, who is re-
quired to compute or estimate quantities of materi-
als in respect of the work performed by others shall
be paid $2.63 per day or part thereof: in addition to
the rates otherwise prescribed in this award.

(41) Loads:
Where bricks are being used the employee shall not
be required to carry:

(a) More than 40 bricks each load in a wheelbar-
row (or a scaffold) to a height of 4.6 metres
from the ground.

(b) More than 36 bricks each load in a wheelbar-
row over a height of 4.6 metres on a scaffold.

The type of wheelbarrow shall be agreed upon with the
union.

(42) Grinding Facilities:
The employer shall provide adequate facilities for
the employees to grind tools either at the job or at
the employer�s premises and the employees shall be
allowed time to use the same whenever reasonably
necessary.

(43) First Aid Outfit:
On each job the employer shall provide sufficient
supply of bandages and antiseptic dressings for use
in case of accidents.

(44) Water and Soap:
Water and soap shall be provided in each shop or on
each job by the employer.

(45) (a) The employer shall supply a safety helmet for
each of his/her employees requesting one on
any job where, pursuant to the regulations
made under the Construction Safety Act, 1972,
an employee is required to wear such helmet.

(b) Any helmet so supplied shall remain the prop-
erty of the employer and during that time it is
on issue the employee shall be responsible for
any loss or damage thereto, fair wear and tear
attributable to ordinary use excepted.

(46) Provision of Boiling Water:
The employer shall, where practicable provide boil-
ing water for the use of his/her employees on each
job at lunch time.

(47) Sanitary Arrangements:
The employer shall comply with the provisions of
section 102 of the Health Act, 1911.

(48) Attendants on Ladders:
No employees shall work on a ladder at a height of
over 6.1 metres from the ground when such ladder
is standing in any street, way or lane where traffic is
passing to and fro, without an assistant on the ground.

(49) Electrical Sanding Machines:
The use of electrical sanding machines for sanding
down paint work shall be governed by the following
provisions:

(a) The weight of each such machine shall not
exceed 5.9 kilograms.

(b) Every employer operating any such machine
shall endeavour to ensure that each such ma-
chine, together with all electrical leads and
associated equipment, is kept in a safe condi-
tion and shall if requested so to do by any
employee but not more often than once in any
four weeks cause the same to be inspected
under the provisions of the Electricity Act and
the regulations made thereunder.

(c) Employers shall provide and supply respira-
tors of a suitable type, to each employee and
shall maintain same in an effective and clean
state at all times.
Where respirators are used by more than one
employee, each such respirator shall be steri-
lised or a new pad inserted after use by each
such employee.

(d) Employers shall also provide and supply gog-
gles of suitable type provided that the goggles
with celluloid lenses shall not be regarded as
suitable.

(e) All employees shall use the protective equip-
ment supplied when using electrical sanding
machines of any type.

(50) Dam Walls:
Adequate precautions shall be taken by all employ-
ers for the safety of workers employed on the retain-
ing walls of dams. Any dispute as to the adequacy of
precautions taken shall be referred to the Board of
Reference.

(51) The Secretary or any authorised officer of the union
shall have the right to visit any job for the purpose
of ascertaining whether work is being performed in
accordance with the provisions of the Construction
Safety Act, 1972, and any regulations made there-
under. Should he/she be of the opinion that the work
being carried out is not in accordance with those
provisions the Secretary or any authorised officer of
the union shall inform the employer and the employ-
ees concerned accordingly and may report any al-
leged breach of Act or the regulations to the Chief
Inspector of Construction Safety.

(52) Where the employer provides transport to and from
the job the conveyance used for such transport shall
be provided with suitable seating and weatherproof
covering.

(53) An employee engaged on work at Fremantle Prison
shall be paid 37 cents per hour extra.

(54) Any dispute which may arise between the parties in
relation to the application of any of the foregoing
special rates and provisions may be determined by
the Board of Reference.
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(55) Building tradespersons engaged solely on outside
work at Homeswest shall be given one winter
jacket per year to be replaced on a fair wear and
tear basis.

CLUB WORKERS� AWARD, 1976.
No. 1780 of 1996.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Federated Liquor and Allied Industries Employees� Union
of Australia, Western Australian Branch, Union of Workers

and
Kalamunda Club (Inc) and Others.

No. 1780 of 1996.
Club Workers� Award, 1976.

COMMISSIONER J.F. GREGOR.
4 February 1997.

Order.
HAVING heard Mr E Fry on behalf of the first named party
and Mr C Keys and with him Mr K T Graham on behalf of the
second named party, and by consent, the Commission, pursuant
to the powers conferred on it under the Industrial Relations
Act, 1979, hereby orders:

THAT the Club Workers� Award, 1976, be varied in
accordance with the following Schedule and that such
variation shall have effect from the beginning of the
first pay period commencing on or after the 4 February
1997.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

���

Schedule.
1. Clause 9.�Additional Rates for Ordinary Hours: Delete

this clause and insert in lieu thereof the following�

9.�ADDITIONAL RATES FOR ORDINARY HOURS
(1) An employee who is required to work any ordinary

hours prior to 7.00 am or after 7.00 pm on any day
Monday to Friday, both inclusive, shall be paid at
the rate of an extra $1.12 per hour for each such
hour, or part thereof worked. Provided that any
worker who works the majority of his/her ordinary
hours between midnight and 7.00 am shall be paid
$1.17 per hour extra for each such hour, or part
thereof worked.

(2) All time employee during the ordinary hours of work
on Saturdays and Sundays shall be paid for at the
rate of time and a half.

(3) A worker who is required to work any of his/her or-
dinary hours on any day in more than one period of
employment, other than for meal breaks as prescribed
in accordance with the provisions of Clause 13.�
Meal Breaks of this Award, shall be paid an allow-
ance of $1.85 per day, for such broken work period
worked.

(4) The provisions of subclauses (1) and (2) hereof shall
not apply to any work performed on a holiday and to
which the provisions of subclause (2) of Clause 17.�
Holidays are applicable.

(5) The provisions of this clause shall not apply to casual
workers.

2. Clause 11.�Casual Employees: Delete subclause (3) of
this clause and insert in lieu thereof the following�

(3) A casual employee shall be paid only the following
hourly wage rates for any work performed:

Days
Other than Holidays
Holidays

$ $
CLASSIFICATIONS
(total wage per hour):

(1) Chef ....................................... 13.78 22.55
(2) Qualified Cook ...................... 12.81 20.93
(3) Cook Employed Alone .......... 12.24 19.98
(4) Breakfast and/or

 Other Cooks ...................... 12.11 19.77
(5) Bar Attendant ......................... 12.22 19.95
(6) Cellarman .............................. 12.52 20.45
(7) Head Waiter/Waitress ............ 12.81 20.93
(8) Head Steward/Stewardess ..... 12.81 20.93
(9) Hostess .................................. 12.81 20.93

(10) Waiter/Waitress ...................... 11.95 19.49
(11) Steward/Stewardess ............... 11.95 19.49
(12) Housekeeper/Supervisor ........ 13.10 21.41
(13) Night Porter ........................... 11.83 19.30
(14) Hall Porter ............................. 11.83 19.30
(15) Lift Attendant ........................ 11.83 19.30
(16) Cashier ................................... 12.22 19.95
(17) Snack Bar Attendant .............. 11.95 19.49
(18) Butcher .................................. 12.81 20.93
(19) Kitchenhand .......................... 11.83 19.30
(20) Commissionaire and/or Car

 Parking Attendant ............. 11.83 19.30
(21) Security Officer ..................... 12.81 20.93
(22) Timekeeper ............................ 12.22 19.95
(23) Storeman ................................ 12.11 19.77
(24) Housemaid ............................. 11.83 19.30
(25) Laundress ............................... 11.83 19.30
(26) Cleaner ................................... 11.83 19.30
(27) Maintenance Man .................. 12.81 20.93
(28) Gardener ................................ 11.83 19.30
(29) Yardman................................. 11.83 19.30
(30) General Hand ......................... 11.83 19.30

The rates of pay in this award include three arbi-
trated safety net adjustments totalling $24.00 per
week (63 cents per hour) available under the Arbi-
trated Safety Net Adjustment Principle pursuant to
either the December 1993 State Wage Decision, the
December 1994 State Wage Decision and March
1996 State Wage Decision. The first, second and third
$8.00 per week (21 cents per hour) arbitrated safety
net adjustments may be offset to the extent of any
wage increase payable since 1 November 1991 pur-
suant to enterprise agreements or consent awards or
award variations to give effect to enterprise agree-
ments, insofar as that wage increase or part of it has
not previously been used to offset an arbitrated safety
net adjustment. Increases made under previous State
Wage Case Principles or under the current Statement
of Principles, excepting those resulting from enter-
prise agreements, are not to be used to offset arbi-
trated safety net adjustments.

3. Clause 14.�Meal Money: Delete this clause and insert
in lieu thereof the following�

14.�MEAL MONEY
Any employee who is required to work overtime for two
hours or more on any day, without being notified on the
previous day or earlier, that he or she will be so required
to work such overtime, will either be supplied with a sub-
stantial meal by the employer or be paid $6.90 meal
money.
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4. Clause 21.�Wages: Delete this clause and insert in lieu
thereof the following�

21.�WAGES
The following shall be the minimum fortnightly rates of
wages payable to workers covered by this award�

(1) (a) Classifications Base Supple- Arbitrated Total
Rate mentary Safety Net Award
(per payment Adjustments Rate

fortnight) (per (per (per
fortnight) fortnight)

$ $ $ $

(1) Chef ......................................... 771.90 16.00 48.00 835.90
(2) Qualified Cook ........................ 719.20 16.00 48.00 783.20
(3) Cook Employed Alone ............ 678.20 16.00 48.00 742.20
(4) Breakfast and/or Other

Cooks .................................. 671.50 16.00 48.00 735.50
(5) Bar Attendant .......................... 677.20 16.00 48.00 741.20
(6) Cellarman ................................ 693.60 16.00 48.00 757.60
(7) Head Waiter/Waitress .............. 719.20 16.00 48.00 783.20
(8) Head Steward/Stewardess ....... 719.20 16.00 48.00 783.20
(9) Hostess .................................... 719.20 16.00 48.00 783.20

(10) Waiter/Waitress ....................... 662.50 16.00 48.00 726.50
(11) Steward/Stewardess ................ 662.50 16.00 48.00 726.50
(12) Housekeeper/Supervisor .......... 734.80 16.00 48.00 798.80
(13) Night Porter ............................. 656.30 16.00 48.00 720.30
(14) Hall Porter ............................... 656.30 16.00 48.00 720.30
(15) Lift Attendant .......................... 656.30 16.00 48.00 720.30
(16) Cashier .................................... 677.20 16.00 48.00 741.20
(17) Snack Bar Attendant ................ 662.50 16.00 48.00 726.50
(18) Butcher .................................... 719.20 16.00 48.00 783.20
(19) Kitchenhand ............................ 656.30 16.00 48.00 720.30
(20) Commissionaire and/or Car

 Parking Attendant ............... 656.30 16.00 48.00 720.30
(21) Security Officer ....................... 719.20 16.00 48.00 783.20
(22) Timekeeper .............................. 677.20 16.00 48.00 741.20
(23) Storeman ................................. 671.50 16.00 48.00 735.50
(24) Housemaid ............................... 656.30 16.00 48.00 720.30
(25) Laundress ................................ 656.30 16.00 48.00 720.30
(26) Cleaner .................................... 656.30 16.00 48.00 720.30
(27) Maintenance Man .................... 719.20 16.00 48.00 783.20
(28) Gardener .................................. 656.30 16.00 48.00 720.30
(29) Yardman .................................. 656.30 16.00 48.00 720.30

(30) General Hand .......................... 656.30 16.00 48.00 720.30

(b) Supplementary Payments
Supplementary payments prescribed in this clause
are in substitution of any overaward payment as de-
fined hereunder which would otherwise have been
paid as at the date of this variation to the award.
�Overaward payment� is defined as the amount
(whether it be termed �Overaward payment�, �at-
tendance bonus�, or any similar term) which an em-
ployee would receive in excess of the �award wage�
for the classification in which such employee is en-
gaged. Provided that such payment shall exclude
overtime, shift allowance, penalty rates, disability
allowances, fares and travelling time allowance and
any other ancillary payments of a like nature pre-
scribed by this award.

(c) Arbitrated Safety Net Adjustments
The rates of pay in this award include three arbi-
trated safety net adjustments totalling $24.00 per
week (63 cents per hour) available under the Arbi-
trated Safety Net Adjustment Principle pursuant to
either the December 1993 State Wage Decision, the
December 1994 State Wage Decision and March
1996 State Wage Decision. The first, second and third
$8.00 per week (21 cents per hour) arbitrated safety
net adjustments may be offset to the extent of any
wage increase payable since 1 November 1991 pur-
suant to enterprise agreements or consent awards or
award variations to give effect to enterprise agree-
ments, insofar as that wage increase or part of it has
not previously been used to offset an arbitrated safety
net adjustment. Increases made under previous State
Wage Case Principles or under the current Statement
of Principles, excepting those resulting from enter-
prise agreements, are not to be used to offset arbi-
trated safety net adjustments.

(2) In-Charge Rates
An employee (other than a Chef, Housekeeper/Supervisor,

Head Waiter/Waitress or Head Steward/Stewardess) who is
appointed and placed in charge of other employees by the
employer shall be paid the following rates in addition to his or
her normal wage�

Per Fortnight
$

(a) if placed in charge of
 less than 6 workers .......... 18.70

(b) if placed in charge of
 6 to 10 workers ................ 25.00

(c) if placed in charge of
 11 to 20 workers ............... 28.70

(d) if placed in charge of
 more than 20 workers ...... 48.10

5. Clause 24.�Bar Work: Delete this clause and insert in
lieu thereof the following�

24.�BAR WORK
(1) Any employee, other than a Bar Attendant who, in

addition to his or her normal duties is required to
dispense liquor from a bar, shall be paid a flat rate of
73 cents per day in addition to the rate prescribed
for such normal duties.

(2) Any employee employed as a Bar Attendant who, in
addition to the ordinary work of such classification,
is required to be responsible for and/or the purchas-
ing of stock, shall be paid an amount of $12.00 per
fortnight in addition to the rate prescribed for a Bar
Attendant.

(3) Any employee employed as a Bar Attendant who, in
addition to the ordinary work of such classification,
is required to operate a computer terminal for the
receipt and payments of bets, shall be paid an amount
of $12.00 per fortnight in addition to the rate pre-
scribed for a Bar Attendant.

6. Clause 26.�Uniforms and Laundering: Delete subclauses
(2) and (3) of this clause and insert in lieu thereof the follow-
ing�

(2) Subject to subclause (3) hereof, an employer requir-
ing any of the articles of clothing to be worn as de-
scribed in subclause (1) of this clause, shall cause
such clothing to be laundered at his/her own expense
or otherwise shall pay to the worker concerned $4.80
per fortnight worked as a laundry allowance. The
allowance provided herein shall be halved for em-
ployees who work less than half the standard ordi-
nary hours each fortnight.

(3) Where a cook wears the ordinary apparel usually
worn by cooks such as black and white check or white
trousers, white coats, white shirt, white apron and
cap, such garments shall be laundered at the employ-
er�s expense or otherwise the worker shall be paid
$7.30 per fortnight worked as a laundry allowance.
The allowance provided herein shall be halved for
employees who work less than thirty-eight ordinary
hours each fortnight.

7. Clause 27.�Protective Clothing: Delete subclause (1) of
this clause and insert in lieu thereof the following�

(1) Workers who are required to wash dishes, clean toi-
lets or otherwise handle detergents, acids, soaps or
any injurious substances, shall be supplied with rub-
ber gloves free of charge by the employer, or be paid,
in lieu, an allowance of $2.40 per fortnight worked.
The allowance provided herein shall be halved for
employees who work less than thirty-eight ordinary
hours each fortnight.

8. Clause 28.�Employee Equipment: Delete this clause and
insert in lieu thereof the following�

28.�EMPLOYEE EQUIPMENT
All knives, choppers, tools, brushes, towels and other

utensils, implements and material which may be required to
be used by the employee for the purpose of carrying out his/
her duties, shall be supplied by the employer free of charge.
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Provided that where an employee is required by the employer
to use his/her own knives he shall be paid an allowance of
$9.70 per fortnight worked. The allowance provided herein
shall be halved for employees who work less than thirty-eight
ordinary hours each fortnight.

GARDENERS (GOVERNMENT) 1986
Award No. 16 of 1983

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The Australian Liquor, Hospitality and Miscellaneous

Workers Union, Miscellaneous Workers Division, Western
Australian Branch

and
Hon Premier of West Australia and Others.

No. 1333 of 1996.
Gardeners (Government) 1986 Award No. 16 of 1983.

CHIEF COMMISSIONER W.S. COLEMAN.
3 February 1997.

Order.
HAVING heard Ms M. Robinson on behalf of the Applicant
and Ms L. Halligan on behalf of the Respondents and by con-
sent, the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act, 1979, hereby orders:

THAT the Gardeners (Government) 1986 Award No.
16 of 1983 be varied in accordance with the following
Schedule and that such variation shall have effect from
the beginning of the first pay period commencing on or
after 12 November 1996.

(Sgd.) W.S. COLEMAN,
[L.S] Chief Commissioner.

Schedule.
1. Clause 12.�Overtime: Delete the amount of $6.10 from

subclause (2) and insert in lieu thereof the amount of�$6.60.
2. Clause 16.�First Aid Kits and Attendants: Delete the

amounts of 89 cents and $1.53 in subclause (2) and insert in
lieu thereof the amounts of 94 cents and $1.62.

3. Clause 25.�Wages�Part C�All Employees:
A. Delete the amount of $4.30 in subclause (3) and in-

sert in lieu thereof the amount of $4.50.
B. Delete the amounts of $15.00, $22.00 and $29.20 in

subclause (5) and insert in lieu thereof the amounts
of $15.80, $23.20 and $30.80 respectively.

C. Delete the amount of 46 cents in subclause (10) and
insert in lieu thereof the amount of 49 cents.

4. Clause 28.�Travel Allowance: Delete the amount of
$7.60 in subclause (1) and insert in lieu thereof the amount of
$8.80.

HOTEL AND TAVERN WORKERS� AWARD 1978
No. R 31 of 1977.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Federated Liquor and Allied Industries Employees� Union
of Australia, Western Australian Branch, Union of Workers

and
Sheraton Perth Hotel and Others.

No. 1779 of 1996.
Hotel and Tavern Workers� Award, 1978.

COMMISSIONER J.F. GREGOR.
4 February 1997.

Order.
HAVING heard Mr E Fry on behalf of the first named party
and Mr C Keys on behalf of the second named party, and by
consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders:

THAT the Hotel and Tavern Workers� Award, 1978, be
varied in accordance with the following Schedule and
that such variation shall have effect from the beginning
of the first pay period commencing on or after 4 Febru-
ary 1997.

(Sgd.) J. F. GREGOR,
[L.S] Commissioner.

Schedule.
1. Clause 9.�Additional Rates for Ordinary Hours: Delete

this clause and insert in lieu thereof the following�
9.�ADDITIONAL RATES FOR ORDINARY

HOURS
(1) An employee who is required to work any ordinary

hours prior to 7.00 am or after 7.00 pm on any day
Monday to Friday, both inclusive, shall be paid at
the rate of an extra $1.12 per hour for each such
hour, or part thereof worked. Provided that any
worker who works the majority of his/her ordinary
hours between midnight and 7.00 am shall be paid
$1.17 per hour extra for each such hour, or part
thereof worked.

(2) All time worked during the ordinary hours of work
on Saturdays and Sundays shall be paid for at the
rate of time and a half.

(3) An employee who is required to work any of his/her
ordinary hours on any day in more than one period
of employment, other than for meal breaks as pre-
scribed in accordance with the provisions of Clause
13.�Meal Breaks of this Award, shall be paid an
allowance of $1.85 per day, for such broken work
period worked.

(4) The provisions of subclauses (1) and (2) hereof shall
not apply to any work performed on a holiday and to
which the provisions of subclause (2) of Clause 17.�
Holidays are applicable.

(5) The provisions of this clause shall not apply to casual
workers.

2. Clause 11.�Casual Employees: Delete subclause (3) of
this clause and insert in lieu thereof the following�

(3) A casual employee shall be paid only the following
hourly wage rates for any work performed:

Days
Other than Holidays
Holidays

$ $
CLASSIFICATIONS
(total wage per hour):
(1) Chef 13.78 22.55
(2) Qualified Cook 12.81 20.93
(3) Cook Employed Alone 12.24 19.98
(4) Breakfast and/or

Other Cooks 12.11 19.77
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Days
Other than Holidays
Holidays

$ $
(5) Bar Attendant�

Category 1 12.22 19.95
(6) Bar Attendant�

Category 2 12.46 20.34
(7) Cellarman 12.52 20.45
(8) Head Waiter/Waitress 12.81 20.93
(9) Head Steward/Stewardess 12.81 20.93
(10) Hostess 12.81 20.93
(11) Waiter/Waitress 11.95 19.49
(12) Steward/Stewardess 11.95 19.49
(13) Housekeeper/Supervisor 13.10 21.41
(14) Night Porter 11.83 19.30
(15) Hall Porter 11.83 19.30
(16) Lift Attendant 11.83 19.30
(17) Cashier 12.22 19.95
(18) Snack Bar Attendant 11.95 19.49
(19) Butcher 12.81 20.93
(20) Kitchenhand 11.83 19.30
(21) Commissionaire and/or Car

Parking Attendant 11.83 19.30
(22) Security Officer 12.81 20.93
(23) Timekeeper 12.22 19.95
(24) Storeman 12.11 19.77
(25) Housemaid 11.83 19.30
(26) Laundress 11.83 19.30
(27) Cleaner 11.83 19.30
(28) Maintenance Man 12.81 20.93
(29) Gardener 11.83 19.30
(30) Yardman 11.83 19.30
(31) General Hand 11.83 19.30

The rates of pay in this award include three arbitrated safety
net adjustments totalling $24.00 per week (63 cents per hour)
available under the Arbitrated Safety Net Adjustment Princi-
ple pursuant to either the December 1993 State Wage Deci-
sion, the December 1994 State Wage Decision and March 1996
State Wage Decision. The first, second and third $8.00 per
week (21 cents per hour) arbitrated safety net adjustments may
be offset to the extent of any wage increase payable since 1
November 1991 pursuant to enterprise agreements or consent
awards or award variations to give effect to enterprise agree-
ments, insofar as that wage increase or part of it has not previ-
ously been used to offset an arbitrated safety net adjustment.
Increases made under previous State Wage Case Principles or
under the current Statement of Principles, excepting those re-
sulting from enterprise agreements, are not to be used to off-
set arbitrated safety net adjustments.

3. Clause 14.�Meal Money: Delete this clause and insert
in lieu thereof the following�

14.�MEAL MONEY
Any worker who is required to work overtime for two

hours or more on any day, without being notified on the
previous day or earlier, that he or she will be so required to
work such overtime, will either be supplied with a substan-
tial meal by the employer or be paid $6.90 meal money.

4. Clause 21.�Wages: Delete this clause and insert in lieu
thereof the following�

21.�WAGES
The following shall be the minimum fortnightly rates of

wages payable to workers covered by this award�
(1) (a) Classifications

Base Supple- Arbitrated Total
Rate mentary Safety Net Award
(per payment Adjustments Rate (per

fortnight) (per (per fortnight)
fortnight) fortnight)

$ $ $ $

(1) Chef 771.90 16.00 48.00 835.90
(2) Qualified Cook 719.20 16.00 48.00 783.20
(3) Cook Employed

Alone 678.20 16.00 48.00 742.20

Base Supple- Arbitrated Total
Rate mentary Safety Net Award
(per payment Adjustments Rate (per

fortnight) (per (per fortnight)
fortnight) fortnight)

$ $ $ $

(4) Breakfast and/or Other
Cooks 671.50 16.00 48.00 735.50

(5) Bar Attendant�
Category 1 677.20 16.00 48.00 741.20

(6) Bar Attendant�
Category 2 690.00 16.00 48.00 754.00

(7) Cellarman 693.60 16.00 48.00 757.60
(8) Head Waiter/Waitress 719.20 16.00 48.00 783.20
(9) Head Steward/

Stewardess 719.20 16.00 48.00 783.20
(10) Hostess 719.20 16.00 48.00 783.20
(11) Waiter/Waitress 662.50 16.00 48.00 726.50
(12) Steward/Stewardess 662.50 16.00 48.00 726.50
(13) Housekeeper/

Supervisor 734.80 16.00 48.00 798.80
(14) Night Porter 656.30 16.00 48.00 720.30
(15) Hall Porter 656.30 16.00 48.00 720.30
(16) Lift Attendant 656.30 16.00 48.00 720.30
(17) Cashier 677.20 16.00 48.00 741.20
(18) Snack Bar Attendant 662.50 16.00 48.00 726.50
(19) Butcher 719.20 16.00 48.00 783.20
(20) Kitchenhand 656.30 16.00 48.00 720.30
(21) Commissionaire and/

or Car Parking Attendant 656.30 16.00 48.00 720.30
(22) Security Officer 719.20 16.00 48.00 783.20
(23) Timekeeper 677.20 16.00 48.00 741.20
(24) Storeman 671.50 16.00 48.00 735.50
(25) Housemaid 656.30 16.00 48.00 720.30
(26) Laundress 656.30 16.00 48.00 720.30
(27) Cleaner 656.30 16.00 48.00 720.30
(28) Maintenance Man 719.20 16.00 48.00 783.20
(29) Gardener 656.30 16.00 48.00 720.30
(30) Yardman 656.30 16.00 48.00 720.30
(31) General Hand 656.30 16.00 48.00 720.30

(b) Supplementary Payments
Supplementary payments prescribed in this clause
are in substitution of any overaward payment as de-
fined hereunder which would otherwise have been
paid as at the date of this variation to the award.
�Overaward payment� is defined as the amount
(whether it be termed �Overaward payment�, �at-
tendance bonus�, or any similar term) which an em-
ployee would receive in excess of the �award wage�
for the classification in which such employee is en-
gaged. Provided that such payment shall exclude
overtime, shift allowance, penalty rates, disability
allowances, fares and travelling time allowance and
any other ancillary payments of a like nature pre-
scribed by this award.

(c) Arbitrated Safety Net Adjustments
The rates of pay in this award include three arbi-
trated safety net adjustments totalling $24.00 per
week available under the Arbitrated Safety Net Ad-
justment Principle pursuant to either the December
1993 State Wage Decision, the December 1994 State
Wage Decision and March 1996 State Wage Deci-
sion. The first, second and third $8.00 per week ar-
bitrated safety net adjustments may be offset to the
extent of any wage increase payable since 1 Novem-
ber 1991 pursuant to enterprise agreements or con-
sent awards or award variations to give effect to
enterprise agreements, insofar as that wage increase
or part of it has not previously been used to offset an
arbitrated safety net adjustment. Increases made un-
der previous State Wage Case Principles or under
the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be
used to offset arbitrated safety net adjustments.
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(2) Service Payments:
(a) In addition to the wage rates prescribed in subclause

(1) hereof, all employees shall be paid Service Pay-
ments at the following rates:

Per
Fortnight
$

After 1 year of service 14.50
After 2 years of service 21.90
After 3 and subsequent years

of service 29.50
(b) For the purposes of this subclause service shall

mean�
(i) employment with the one and same employer,

and;
(ii) where a business has been transmitted from

one employer to another and the employee�s
service has been deemed continuous in accord-
ance with subclause (3) of Clause 2 of the Long
Service Leave provisions published in Volume
59 of the Western Australian Industrial Ga-
zette at pages 1�6.

(3) In-Charge Rates:
A worker (other than a Chef, Housekeeper/Supervisor, Head

Waiter/Waitress or Head Steward/Stewardess) who is ap-
pointed and placed in charge of other workers by the employer
shall be paid the following rates in addition to his or her nor-
mal wage�

Per
Fortnight
$

(a) if placed in charge of
 less than 6 workers 18.70

(b) if placed in charge of
 6 to 10 workers 25.00

(c) if placed in charge of
 11 to 20 workers 28.70

(d) if placed in charge of
 more than 20 workers 48.10

5. Clause 24.�Bar Work: Delete this clause and insert in
lieu thereof the following�

24.�BAR WORK
(1) Any employee, other than a Bar Attendant who, in

addition to his or her normal duties is required to
dispense liquor from a bar, shall be paid a flat rate of
73 cents per day in addition to the rate prescribed
for such normal duties.

(2) Any employee employed as a Bar Attendant who, in
addition to the ordinary work of such classification,
is required to be responsible for and/or the purchas-
ing of stock, shall be paid an amount of $12.00 per
fortnight in addition to the rate prescribed for a Bar
Attendant.

(3) Any employee employed as a Bar Attendant who, in
addition to the ordinary work of such classification,
is required to operate a computer terminal for the
receipt and payments of bets, shall be paid an amount
of $12.00 per fortnight in addition to the rate pre-
scribed for a Bar Attendant.

6. Clause 26.�Uniforms and Laundering: Delete subclauses
(2) and (3) of this clause and insert in lieu thereof the follow-
ing�

(2) Subject to subclause (3) hereof, an employer requir-
ing any of the articles of clothing to be worn as de-
scribed in subclause (1) of this clause, shall cause
such clothing to be laundered at his/her own expense
or otherwise shall pay to the worker concerned $4.80
per fortnight worked as a laundry allowance. The
allowance provided herein shall be halved for em-
ployees who work less than half thirty-eight ordi-
nary hours each fortnight.

(3) Where a cook wears the ordinary apparel usually
worn by cooks such as black and white check or white

trousers, white coats, white shirt, white apron and
cap, such garments shall be laundered at the employ-
er�s expense or otherwise the worker shall be paid
$7.30 per fortnight worked as a laundry allowance.
The allowance provided herein shall be halved for
employees who work less than thirty-eight ordinary
hours each fortnight.

7. Clause 27.�Protective Clothing: Delete subclause (1) of
this clause and insert in lieu thereof the following�

(1) Employees who are required to wash dishes, clean
toilets or otherwise handle detergents, acids, soaps
or any injurious substances, shall be supplied with
rubber gloves free of charge by the employer, or be
paid, in lieu, an allowance of $2.40 per fortnight
worked. The allowance provided herein shall be
halved for employees who work less than thirty-eight
ordinary hours each fortnight.

8. Clause 28.�Employee Equipment: Delete this clause and
insert in lieu thereof the following�

28.�EMPLOYEE EQUIPMENT
All knives, choppers, tools, brushes, towels and other

utensils, implements and material which may be required
to be used by the employee for the purpose of carrying
out his/her duties, shall be supplied by the employer free
of charge. Provided that where an employee is required
by the employer to use his/her own knives he shall be
paid an allowance of $9.70 per fortnight worked. The
allowance provided herein shall be halved for employees
who work less than thirty-eight ordinary hours each fort-
night.

INDUSTRIAL SPRAYPAINTING AND
SANDBLASTING AWARD 1991

No. A33 of 1987.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The Western Australian Builders� Labourers, Painters and

Plasterers Union of Workers
and

Blastcoaters Pty Ltd and Others.
No. 1414 of 1996.

Industrial Spraypainting and Sandblasting Award 1991.
COMMISSIONER P. E. SCOTT.

17 January 1997.
Order.

HAVING heard Ms J Harrison on behalf of the Applicant and
Mr D Sproule on behalf of Dalla Riva & Associates Pty Ltd
and Others and by consent, the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act, 1979,
hereby orders:

THAT the Industrial Spraypainting and Sandblasting
Award 1991 be varied in accordance with the following
Schedule and that such variation shall have effect on and
from the 12th day of December 1996.

(Sgd.) P. E. SCOTT,
[L.S] Commissioner.

Schedule.
1. Schedule A�Respondents: After this Schedule insert new

Schedule B�Superannuation as follows:
SCHEDULE B�SUPERANNUATION

1. Definitions
For the purposes of this clause�

(a) �Superannuation legislation� means the Federal leg-
islation, as varied from time to time, governing the
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Superannuation rights and obligations of the parties,
which includes the Superannuation Guarantee (Ad-
ministration) Act 1992, the Superannuation Guar-
antee Charge Act 1992, the Superannuation Industry
(Supervision) Act 1993 and the Superannuation
(Resolution of Complaints) Act 1993.

(b) �Fund� means a complying fund, as defined in the
Superannuation legislation.

(c) �Eligible employee� shall mean an employee who is
entitled to receive employer superannuation contri-
butions in accordance with the Superannuation leg-
islation.

(d) �The relevant fund� means the fund selected in re-
spect of an employee pursuant to subclause 4 hereof.

(e) �Ordinary time earnings� (which, for the purposes
of the Superannuation Guarantee (Administration)
Act 1992 will operate to provide a notional earnings
base) shall mean the actual ordinary rate of pay the
employee receives for ordinary hours of work in-
cluding tool allowance, industry allowances, trade
allowances, shift loading and leading hand, in charge
or supervisory allowances where applicable. The
term includes any regular over-award pay as well as
casual rates received for ordinary hours of work. All
other allowances and payments are excluded.

2. Contributions

(a) In accordance with the Superannuation legislation
and subject to the Trust Deed of the relevant Fund,
an employer shall contribute an amount on behalf of
each eligible employee into a relevant superannua-
tion fund, which reflects the employers� liability as
prescribed in Part 3 of the Superannuation Guaran-
tee (Administration) Act 1992 (as set out in (b) be-
low).

(b) The level of contributions required under the Super-
annuation Guarantee (Administration) Act 1992 are
as follows:

Financial Year (1 July�30 June) Percentage
1996�97 6
1997�98 6

3. Employee Contributions

(a) Subject to the rules of the Fund, employees who wish
to make contributions to the Fund additional to those
being paid pursuant to sub-clause 2 hereof, shall be
entitled to do so. Such employees may either for-
ward their own contributions directly to the Fund
administrators or, where, it is practicable to do so,
authorise the employer to pay into the Fund from
the employee�s wages, amounts specified by the em-
ployee.

(b) Employee contributions to the Fund deducted by the
employer at the employee�s request shall be held in
Trust on the employee�s behalf and be subject to the
following conditions:

(i) The amount of contributions shall be ex-
pressed in whole dollars.

(ii) Employees shall have the right to adjust the
level of contribution made on their own be-
half from the first of the month following the
giving of three months� written notice to the
employer. Provided that by agreement with the
employer, employees may vary their additional
contribution in extenuating circumstances at
other times.

(iii) Contributions deducted under this clause shall
be forwarded to the Fund at the same time as
contributions under subclause 2 hereof.

4. Superannuation Fund

(a) The employer shall make superannuation contribu-
tions, or improvements pursuant to this clause, to
any of the following Funds (that meet the definition
set out in 1(b)):

(i) C+BUS, the Westscheme Superannuation
Scheme, Building Employees Superannuation
Trust; or

(ii) any fund agreed between the employer and
eligible employees, and the Union or Unions,
where applicable; or

(iii) any other approved occupational superannua-
tion fund to which an employer or eligible em-
ployee who is a member of the religious
fellowship known as The Exclusive Brethren
elects to contribute.

(b) Provided that an employer shall not be required to
contribute to more than one fund in respect of eligi-
ble employees employed under his Award.

(c) Subject to the terms of this clause, where there is a
dispute over the choice of fund in respect of one or
more employees, the matter shall be referred to the
Western Australian Industrial Relations Commission
for determination.

5. Fund Membership

The employer shall make an eligible employee aware of his/
her entitlements under this clause and shall arrange for such
eligible employee the opportunity to become a member of the
relevant Fund. An eligible employee shall, within a period of
30 days from commencement of employment complete the
necessary application forms to become a member of the rel-
evant fund, to the satisfaction of the Trustees of that Fund, in
order to be entitled to the contributions prescribed in subclause
2 hereof.

6. Absence from Work

Subject to the Trust Deed to the Fund of which an employee
is a member the following provisions shall apply:

(a) Paid Leave

Contributions shall continue whilst a member of a
Fund is absent on paid annual leave, sick leave, long
service leave, public holidays, jury service, bereave-
ment leave, or other paid leave.

(b) Unpaid Leave

Contributions shall not be required in respect of any
period of absence from work without pay of one day
or more.

(c) Work Related Injury or Illness

In the event of an eligible employee�s absence from
work being due to work related injury or work re-
lated illness, contributions at the normal rate shall
continue for the period of the absence provided that:

(i) the member of the fund is receiving workers
compensation payments or is receiving regu-
lar payments directly from the employer in ac-
cordance with statutory requirements or the
provisions of this Award;

(ii) the person remains an employee of the em-
ployer.
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IRON ORE PRODUCTION AND PROCESSING (MT.
NEWMAN MINING COMPANY PTY LIMITED)

AWARD
No. A29 of 1984.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
BHP Iron Ore Pty Ltd

and
The Construction, Mining, Energy, Timberyards, Sawmills
and Woodworkers Union of Australia�Western Australian

Branch; The Automotive, Food, Metals, Engineering,
Printing and Kindred Industries Union of Workers�

Western Australian Branch; Communications, Electrical,
Electronic, Energy, Information, Postal, Plumbing and
Allied Workers Union of Australia, Engineering and

Electrical Division; Transport Workers� Union of Australia,
Industrial Union of Workers, Western Australian Branch;
The Western Australian Builders� Labourers, Painters and
Plasterers Union of Workers; The Plumbers and Gasfitters
Employees� Union of Australia, West Australian Branch,

Industrial Union of Workers; The Australian Workers�
Union, West Australian Branch, Industrial Union of

Workers.
No. 1842 of 1996.

Iron Ore Production and Processing (Mt. Newman Mining
Company Pty Limited) Award No. A 29 of 1984.

COMMISSIONER A.R. BEECH.
17 January 1997.

Reasons for Decision.

(Given extemporaneously at the conclusion of the proceedings,
taken from the transcript as edited by the Commissioner.)

THE COMMISSIONER: This is an application to vary the
Iron Ore Production and Processing (Mt. Newman Mining
Company Pty Limited) Award No. A 29 of 1984 following
negotiations and an agreement between the parties to permit a
nine train schedule to be brought into effect. The Commission
has been informed that, since 1991, the annual shipping ton-
nage by BHP Iron Ore Pty Ltd (the company) has increased
by 15 million tons to the current 58 million tons and there is a
long term target for 64 million tons by June 1998. One of the
changes to the company�s manner of operation to achieve that
target has been a study of the rail operation section to deter-
mine the best rail cycle time. In recent years the company has
progressed from a six train per 27 hour cycle to the current
seven train per 27 hour cycle and it is now necessary to intro-
duce a nine train 24 hour cycle. The Commission has been
informed that, after many months of negotiations, an agree-
ment has been reached. The negotiations have been described
as �tough, with various issues requiring a lot of consideration
and compromise�. However the agreement which has been
reached will markedly improve and assist in many areas of the
company�s operations.

The amendment will be granted. In doing so, I congratulate
the parties on achieving a change in what seems to be a quite
significant area of the company�s operations. I would have
thought that the transport of the company�s product from mine
to the port is an operation that is of fundamental importance
and, given what Mr Wheeler has described as the company�s
targets for increasing tonnage, I think that the agreement that
you have reached is most significant. I am most pleased that
such a change has been negotiated apparently so successfully,
and I think it is a tribute to the maturity of the parties that they
have been able to achieve that.

It is a fact that the conduct of industrial relations in this
state and, indeed, in the rest of the country, is undergoing some
kind of change, and there are those who seem to think that
merely because of that change the more usual or familiar ways
of doing things are therefore outmoded and undesirable, and I
think that that is a mistake that they believe that. I think that
the agreement you have reached and that you have been able
to achieve it in the manner that you have is the proof of that
and I think you deserve congratulations for that as well.

So on that basis, and with considerable pleasure, I indicate
that the award will be varied. I should perhaps note, as a for-

mality, neither of the parties have mentioned the Commis-
sion�s Wage Fixing Principles, but I do not see that the appli-
cation offends the Wage Fixing Principles, and certainly in
the context of an award to which only these parties are party it
cannot possible affect any other parties outside the award I
am quite sure that the State Wage Principles should not be
interpreted in a manner which would cause the Commission
to not approve the amendment that is sought.

Accordingly the award will be amended.
Appearances:Mr M. Wheeler and with him Mr P. Daniel

appeared for the applicant.
Ms D. MacTiernan appeared on behalf of The Construc-

tion, Mining, Energy, Timberyards, Sawmills and Woodwork-
ers Union of Australia�Western Australian Branch.

Mr R. Keilty appeared on behalf of The Construction, Min-
ing, Energy, Timberyards, Sawmills and Woodworkers Union
of Australia�Western Australian Branch, the Transport Work-
ers� Union of Australia, Industrial Union of Workers, Western
Australian Branch and the Western Australian Builders� La-
bourers, Painters and Plasterers Union of Workers.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
BHP Iron Ore Pty Ltd

and
The Construction, Mining, Energy, Timberyards, Sawmills
and Woodworkers Union of Australia�Western Australian

Branch; The Automotive, Food, Metals, Engineering,
Printing and Kindred Industries Union of Workers�

Western Australian Branch; Communications, Electrical,
Electronic, Energy, Information, Postal, Plumbing and
Allied Workers Union of Australia, Engineering and

Electrical Division; Transport Workers� Union of Australia,
Industrial Union of Workers, Western Australian Branch;
The Western Australian Builders� Labourers, Painters and
Plasterers Union of Workers; The Plumbers and Gasfitters
Employees� Union of Australia, West Australian Branch,

Industrial Union of Workers; The Australian Workers�
Union, West Australian Branch, Industrial Union of

Workers.
No. 1842 of 1996.

Iron Ore Production and Processing (Mt. Newman Mining
Company Pty Limited) Award No. A 29 of 1984.

COMMISSIONER A. R. BEECH.
17 January 1997.

Order.
HAVING heard Mr M. Wheeler and Mr P. Daniel on behalf of
the Applicant and Ms D. MacTiernan on behalf of The Con-
struction, Mining, Energy, Timberyards, Sawmills and Wood-
workers Union of Australia�Western Australian Branch, and
Mr R. Keilty on behalf of The Construction, Mining, Energy,
Timberyards, Sawmills and Woodworkers Union of Aus-
tralia�Western Australian Branch, the Transport Workers�
Union of Australia, Industrial Union of Workers, Western
Australian Branch, and the Western Australian Builders� La-
bourers, Painters and Plasterers Union of Workers and by con-
sent, the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act, 1979, hereby orders:

THAT the Iron Ore Production and Processing (Mt.
Newman Mining Company Pty Limited) Award No. A 29
of 1984 be varied in accordance with the following Sched-
ule and that such variation shall have effect from the be-
ginning of the first pay period commencing on or after
the 17th day of January 1997.

(Sgd.) A. R. BEECH,
[L.S] Commissioner.
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Schedule.
1. Part II Clause 4.�Hours of Work: Delete paragraphs (2)(a)

and (2)(b) of this clause and insert in lieu the following:
2. (a) The employer shall post rosters designating�

(i) the starting time and the estimated finishing time of
each shift for crews on mainline, train loading and
rostered spare duties;

(ii) the starting and finishing times of each shift for crews
on shunting and locomotive preparation duties.

(b) The rostered hours under subparagraph 2(a)(i) of this
clause shall be:

Rostered Hours
Hedland Newman

crews crews
Empty Ore Hedland�Jimblebar Junction 10 10
Loaded Ore Jimblebar Junction�Hedland 10 10
Empty Ore Hedland�Yandi 10
Loaded Ore Yandi�Hedland 10
Work Train 11 11
Train Loading Jimblebar Junction 10
Spare 10 10

(c) The rostered hours under subparagraph 2(a)(ii) of this
clause shall be:

Rostered Hours
Hedland crews

Shunt
Shunt/Locomotive Preparation Eight and half (8.5)

Eight and Half (8.5)
(d) It is agreed the Enginedrivers will work to the previ-

ously rostered 11 or 11.25 hours. Notwithstanding these re-
quirements, Enginedrivers will be entitled to overtime at the
expiration of rostered ten hour shifts.

LIFT INDUSTRY (ELECTRICAL AND METAL
TRADES) AWARD 1973

No. 9 of 1973.
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.

Communications, Electrical, Electronic, Energy,
Information, Postal, Plumbing and Allied Workers Union of
Australia, Engineering and Electrical Division, WA Branch

and
Kone Elevators (Australia) Pty. Limited and Others.

No. 1505 of 1996.
Lift Industry (Electrical and Metal Trades) Award, 1973.

SENIOR COMMISSIONER G.L. FIELDING.
7 February 1997.

Order.
HAVING heard Mr C. Young on behalf of the Applicant and
on behalf of The Automotive, Food, Metals, Engineering, Print-
ing And Kindred Industries Union Of Workers�Western Aus-
tralian Branch and Mr D.R. Sproule on behalf of the other
Respondents and by consent, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act,
1979, hereby orders:

(1) THAT the Lift Industry (Electrical and Metal Trades)
Award, 1973 be varied in accordance with the fol-
lowing Schedule with effect from the beginning of
the first pay period commencing on or after the date
hereof; and

(2) THAT part of the application which relates to Clause
30 of the Award be adjourned sine die.

(Sgd.) G.L. FIELDING,
[L.S] Senior Commissioner.

Schedule.
1. Clause 12.�Overtime: In subclause (3)(f) of this Clause

delete the amount �$6.65� and insert in lieu the amount �$6.80�
and delete the amount �$4.50� and insert in lieu the amount
�$4.60�.

2. Clause 17.�Car Allowance: Delete subclause (3) of this
Clause and insert in lieu thereof the following:

(3) A year for the purpose of this clause shall commence
on the 1st day of July and end on the 30th day of
June next following.

RATES OF HIRE FOR USE OF EMPLOYEE�S
OWN VEHICLE ON EMPLOYER�S BUSINESS

MOTOR CAR
Engine Displacement

Area and Details (in Cubic Centimetres)

Rate per kilometre Over  Over  1600cc
2600cc 1600cc  & under

- 2600cc
Metropolitan Area 57.0 51.1 44.4
South West Land Division 58.4 52.3 45.4
North of 23.5° South Latitude 64.2 57.7 50.2
Rest of the State 60.3 54.1 47.1

Motor Cycle (in all areas) 19.6 cents per kilometre

3. Clause 18.�Fares and Travelling Time: In subclause
(2)(a) delete the amount �$11.30� and insert in lieu the amount
�$11.80�.

In subclause (2)(b) and (2)(c) delete the amount �60 cents�
and insert in lieu the amount �65 cents�.

4. Clause 19.�Distant Work: In subclause (6) delete the
amount �$23.10� and insert in lieu the amount �$24.05�.

In subclause (7) delete the amount �$10.20� and insert in
lieu the amount �$10.65�.

MASTERS DAIRY AWARD 1994
No. A2 of 1994.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western

Australian Branch And Another
and

Masters Dairy Limited and Others.
No. 360 of 1996.

Masters Dairy Award 1994
No. A 2 of 1994.

COMMISSIONER P E SCOTT.
7 January 1997.

Order.
HAVING heard Mr N Whitehead on behalf of the The Aus-
tralian Liquor, Hospitality and Miscellaneous Workers Un-
ion, Miscellaneous Workers Division, Western Australian
Branch and The Transport Workers� Union of Australia, In-
dustrial Union of Workers, Western Australia Branch and Ms
T Tansley on behalf of Masters Dairy Limited and by consent,
the Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders:

THAT the Masters Dairy Award 1994 be varied in ac-
cordance with the following Schedule and that such vari-
ation shall have effect from the beginning of the first pay
period commencing on or after the 29th day of January
1997.

(Sgd.) P.E. SCOTT,
[L.S] Commissioner.
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Schedule.
1. Schedule 2.�Wage Rates: Delete this Schedule and in-

sert the following in lieu thereof:
Arbitrated

Base Safety Net Total
Rate Adjustments Rate

$ $ $
(1) Production

Dairy Production Worker Grade 1 333.03 24.00 357.03
Dairy Production Worker Grade 2 367.60 24.00 391.60
Dairy Production Worker Grade 3 375.15 24.00 399.15
Dairy Production Worker Grade 4 383.54 24.00 407.54
Dairy Production Worker Grade 5 400.41 24.00 424.41
Dairy Production Worker Grade 6 408.79 24.00 432.79
Dairy Production Worker Grade 7 425.66 24.00 449.66

(2) Transport
Driver Grade 3 387.58 24.00 411.58
Driver Grade 4 399.48 24.00 423.48
Driver Grade 6 415.31 24.00 439.31
Driver Grade 7 423.28 24.00 447.28

(3) Maintenance
Tradesperson�s Assistant Grade C11 390.99 24.00 414.99
Tradesperson Mechanic Grade C10 423.80 24.00 447.80
Tradesperson Mechanic Grade C9 445.43 24.00 469.43
Tradesperson Mechanic Grade C8 488.24 24.00 512.24

(4) Warehouse
Storeperson Grade 1 389.95 24.00 413.95
Storeperson Grade 2 406.19 24.00 430.19

(5) The rates of pay in this award include three arbitrated
safety net adjustments totalling $24.00 per week available
under the Arbitrated Safety Net Adjustment Principle pursu-
ant to either the December 1993 State Wage Decision, the
December 1994 State Wage Decision and the March 1996 State
Wage Decision. The first, second and third $8.00 per week
arbitrated safety net adjustments may be offset to the extent of
any wage increase payable since 1 November 1991 pursuant
to enterprise agreements or consent awards or award varia-
tions to give effect to enterprise agreements, insofar as that
wage increase or part of it has not previously been used to
offset an arbitrated safety net adjustment. Increases made un-
der previous State Wage Case Principles or under the current
Statement of Principles, excepting those resulting from enter-
prise agreement, are not to be used to offset arbitrated safety
net adjustments.

METAL TRADES (GENERAL) AWARD 1966
No. 13 of 1965.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers�Western Australian

Branch
and

Anodisers W.A. and Others.
No. 1161 of 1996.

Metal Trades (General) Award 1966.
CHIEF COMMISSIONER W. S. COLEMAN.

9 January 1997.
Order.

HAVING heard Mr G. Sturman on behalf of The Automotive,
Food, Metals, Engineering, Printing and Kindred Industries
Union of Workers�Western Australian Branch and the Com-
munications, Electrical, Electronic, Energy, Information,
Postal, Plumbing and Allied Workers Union of Australia, En-
gineering and Electrical Division, Western Australian Branch
and Mr P. Cooke on behalf of the Respondents the Commis-
sion, pursuant to the powers conferred on it under the Indus-
trial Relations Act, 1979, hereby orders:

1. the application to vary the Metal Trades (General)
Award 1966 be divided into Parts (A) and (B); and

2. by consent of the parties and in accordance with the
Statement of Principles�August 1996 (76 WAIG
3368), paragraph (f), in subclause (3) of Clause 14.�
Overtime of Part 1�General of the Award be varied
pursuant to the following Schedule to reflect CPI
movements between June 1995 and June 1996 quar-
ters (inclusive). The variation being effective from
the first pay period commencing on or after the 13th
day of December 1996.

(Sgd.) W. S. COLEMAN,
[L.S] Chief Commissioner.

Schedule.
1. Clause 14.�Overtime: Delete paragraph (f) in subclause

(3) of this clause and insert in lieu thereof the following:
(f) Subject to the provisions of paragraph (g) of this

subclause, an employee required to work overtime
for more than two hours shall be supplied with a
meal by the employer or be paid $6.80 for a meal
and, if owing to the amount of overtime worked, a
second or subsequent meal is required, the employee
shall be supplied with each such meal by the em-
ployer or be paid $4.60 for each meal so required.

MOTEL, HOSTEL, SERVICE FLATS AND
BOARDING HOUSE WORKERS� AWARD 1976

No. 29 of 1974.
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.

Federated Liquor and Allied Industries Employees� Union
of Australia, Western Australian Branch, Union of Workers

and
Toorak Lodge and Others.

No. 1781 of 1996.
Motel, Hostel, Service Flats and Boarding House Workers�

Award, 1976.
COMMISSIONER J.F. GREGOR .

4 February 1997.
Order.

HAVING heard Mr E Fry on behalf of the first named party
and Mr C Keys on behalf of the second named party, and by
consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders:

THAT the Motel, Hostel, Service Flats and Boarding
House Workers� Award, 1976, be varied in accordance
with the following Schedule and that such variation shall
have effect from the beginning of the first pay period com-
mencing on or after 4 February 1997.

(Sgd.) J.F. GREGOR,
[L.S] Commissioner.

Schedule.
1. Clause 9.�Additional Rates for Ordinary Hours. Delete

this clause and insert in lieu thereof the following:
9.�ADDITIONAL RATES FOR ORDINARY

HOURS
(1) An employee who is required to work any ordinary

hours prior to 7.00 am or after 7.00 pm on any day
Monday to Friday, both inclusive, shall be paid at
the rate of an extra $1.12 per hour for each such
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hour, or part thereof worked. Provided that any em-
ployee who works the majority of his/her ordinary
hours between midnight and 7.00 am shall be paid
$1.17 per hour extra for each such hour, or part
thereof worked.

(2) All time worked during the ordinary hours of work
on Saturdays and Sundays shall be paid for at the
rate of time and a half.

(3) An employee who is required to work any of his/her
ordinary hours on any day in more than one period
of employment, other than for meal breaks as pre-
scribed in accordance with the provisions of Clause
13.�Meal Breaks of this Award, shall be paid an
allowance of $1.85 per day, for such broken work
period worked.

(4) The provisions of subclauses (1) and (2) hereof shall
not apply to any work performed on a holiday and to
which the provisions of subclause (2) of Clause 17.�
Holidays are applicable.

(5) The provisions of this clause shall not apply to casual
employees.

2. Clause 11.�Casual Employee. Delete subclause (3) of
this clause and insert in lieu thereof the following:

(3) A casual employee shall be paid only the following
hourly wage rates for any work performed:

Days
Other than Holidays
Holidays

$ $
CLASSIFICATIONS
(total wage per hour):
(1) Chef 13.78 22.55
(2) Qualified Cook 12.81 20.93
(3) Cook Employed Alone 12.24 19.98
(4) Breakfast and/or

Other Cooks 12.11 19.77
(5) Bar Attendant�

Category 1 12.22 19.95
(6) Bar Attendant�

Category 2 12.46 20.34
(7) Cellarman 12.52 20.45
(8) Head Waiter/Waitress 12.81 20.93
(9) Head Steward/Stewardess 12.81 20.93

(10) Hostess 12.81 20.93
(11) Waiter/Waitress 11.95 19.49
(12) Steward/Stewardess 11.95 19.49
(13) Housekeeper/Supervisor 13.10 21.41
(14) Night Porter 11.83 19.30
(15) Hall Porter 11.83 19.30
(16) Lift Attendant 11.83 19.30
(17) Cashier 12.22 19.95
(18) Snack Bar Attendant 11.95 19.49
(19) Butcher 12.81 20.93
(20) Kitchenhand 11.83 19.30
(21) Commissionaire and/or Car

Parking Attendant 11.83 19.30
(22) Security Officer 12.81 20.93
(23) Timekeeper 12.22 19.95
(24) Storeman 12.11 19.77
(25) Housemaid 11.83 19.30
(26) Laundress 11.83 19.30
(27) Cleaner 11.83 19.30
(28) Maintenance Man 12.81 20.93
(29) Gardener 11.83 19.30
(30) Yardman 11.83 19.30
(31) General Hand 11.83 19.30

The rates of pay in this award include three arbitrated safety
net adjustments totalling $24.00 per week (63 cents per hour)
available under the Arbitrated Safety Net Adjustment Princi-

ple pursuant to either the December 1993 State Wage Deci-
sion, the December 1994 State Wage Decision and the March
1996 State Wage Decision. The first, second and third $8.00
per week (21 cents per hour) arbitrated safety net adjustments
may be offset to the extent of any wage increases payable since
1 November 1991 pursuant to enterprise agreements or con-
sent awards or award variations to give effect to enterprise
agreements, insofar as that wage increase or part of it has not
previously been used to offset an arbitrated safety net adjust-
ment. Increases made under previous State Wage Case Princi-
ples or under the current Statement of Principles, excepting
those resulting from enterprise agreements, are not to be used
to offset arbitrated safety adjustments.

3. Clause 14.�Meal Money. Delete this clause and insert
in lieu thereof the following:

14.�MEAL MONEY
Any employee who is required to work overtime for two

hours or more on any day, without being notified on the previ-
ous day or earlier, that he or she will be so required to work
such overtime, will either be supplied with a substantial meal
by the employer or be paid $6.90 meal money.

4. Clause 21.�Wages. Delete this clause and insert in lieu
thereof the following:

21.�WAGES
The following shall be the minimum fortnightly rates

of wages payable to employees covered by this award�
(1) (a) Classifications

Base Supple- Arbitrated Total
Rate mentary Safety Net Award
(per payment Adjustments Rate (per

fortnight) (per (per fortnight)
fortnight) fortnight)

$ $ $ $

(1) Chef 771.90 16.00 48.00 835.90
(2) Qualified Cook 719.20 16.00 48.00 783.20
(3) Cook Employed Alone 678.20 16.00 48.00 742.20
(4) Breakfast and/or

Other Cooks 671.50 16.00 48.00 735.50
(5) Bar Attendant�

Category 1 677.20 16.00 48.00 741.20
(6) Bar Attendant�

Category 2 690.00 16.00 48.00 754.00
(7) Cellarman 693.60 16.00 48.00 757.60
(8) Head Waiter/Waitress 719.20 16.00 48.00 783.20
(9) Head Steward/

Stewardess 719.20 16.00 48.00 783.20
(10) Hostess 719.20 16.00 48.00 783.20
(11) Waiter/Waitress 662.50 16.00 48.00 726.50
(12) Steward/Stewardess 662.50 16.00 48.00 726.50
(13) Housekeeper/

Supervisor 734.80 16.00 48.00 798.80
(14) Night Porter 656.30 16.00 48.00 720.30
(15) Hall Porter 656.30 16.00 48.00 720.30
(16) Lift Attendant 656.30 16.00 48.00 720.30
(17) Cashier 677.20 16.00 48.00 741.20
(18) Snack Bar Attendant 662.50 16.00 48.00 726.50
(19) Butcher 719.20 16.00 48.00 783.20
(20) Kitchenhand 656.30 16.00 48.00 720.30
(21) Commissionaire and/

or Car Parking
Attendant 656.30 16.00 48.00 720.30

(22) Security Officer 719.20 16.00 48.00 783.20
(23) Timekeeper 677.20 16.00 48.00 741.20
(24) Storeman 671.50 16.00 48.00 735.50
(25) Housemaid 656.30 16.00 48.00 720.30
(26) Laundress 656.30 16.00 48.00 720.30
(27) Cleaner 656.30 16.00 48.00 720.30
(28) Maintenance Man 719.20 16.00 48.00 783.20
(29) Gardener 656.30 16.00 48.00 720.30
(30) Yardman 656.30 16.00 48.00 720.30
(31) General Hand 656.30 16.00 48.00 720.30
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(b) Supplementary Payments
Supplementary payments prescribed in this clause
are in substitution of any overaward payment as de-
fined hereunder which would otherwise have been
paid as at the date of this variation to the award.
�Overaward payment� is defined as the amount
(whether it be termed �Overaward payment�, �at-
tendance bonus�, or any similar term) which an em-
ployee would receive in excess of the �award wage�
for the classification in which such employee is en-
gaged. Provided that such payment shall exclude
overtime, shift allowance, penalty rates, disability
allowances, fares and travelling time allowance and
any other ancillary payments of a like nature pre-
scribed by this award.

(c) Arbitrated Safety Net Adjustments
The rates of pay in this award include three arbi-
trated safety net adjustments totalling $24.00 per
week available under the Arbitrated Safety Net Ad-
justment Principle pursuant to either the December
1993 State Wage Decision, the December 1994 State
Wage Decision and the March 1996 State Wage De-
cision. The first, second and third $8.00 per week
arbitrated safety net adjustments may be offset to
the extent of any wage increases payable since 1
November 1991 pursuant to enterprise agreements
or consent awards or award variations to give effect
to enterprise agreements, insofar as that wage in-
crease or part of it has not previously been used to
offset an arbitrated safety net adjustment. Increases
made under previous State Wage Case Principles or
under the current Statement of Principles, excepting
those resulting from enterprise agreements, are not
to be used to offset arbitrated safety adjustments.

(2) In-Charge Rates:
An employee (other than a Chef, Housekeeper/Supervisor,

Head Waiter/Waitress or Head Steward/Stewardess) who is
appointed and placed in charge of other employees by the
employer shall be paid the following rates in addition to his or
her normal wage�

Per
Fortnight
$

(a) if placed in charge of
less than 6 employees 18.70

(b) if placed in charge of
6 to 10 employees 25.00

(c) if placed in charge of
11 to 20 employees 28.70

(d) if placed in charge of
more than 20 employees 48.10

5. Clause 24.�Bar Work. Delete this clause and insert in
lieu thereof the following:

24.�BAR WORK
(1) Any employee, other than a Bar Attendant who, in

addition to his or her normal duties is required to
dispense liquor from a bar, shall be paid at a flat rate
of 73 cents per day in addition to the rate prescribed
for such normal duties.

(2) Any employee employed as a Bar Attendant who, in
addition to the ordinary work of such classification,
is required to be responsible for and/or the purchas-
ing of stock, shall be paid an amount of $12.00 per
fortnight in addition to the rate prescribed for a Bar
Attendant.

6. Clause 26.�Uniforms and Laundering. Delete subclauses
(2) and (3) of this clause and insert in lieu thereof the follow-
ing:

(2) Subject to subclause (3) hereof, an employer requir-
ing any of the articles of clothing to be worn as de-
scribed in subclause (1) of this clause, shall cause
such clothing to be laundered at his/her own expense
or otherwise shall pay to the employee concerned
$4.80 per fortnight worked as a laundry allowance.
The allowance provided herein shall be halved for

employees who work less than half the standard hours
each fortnight.

(3) Where a cook wears the ordinary apparel usually
worn by cooks such as black and white check or white
trousers, white coats, white shirt, white apron and
cap, such garments shall be laundered at the employ-
er�s expense or otherwise the employee shall be paid
$7.30 per fortnight worked as a laundry allowance.
The allowance provided herein shall be halved for
employees who work less than thirty-eight ordinary
hours each fortnight.

7. Clause 27.�Protective Clothing. Delete subclause (1) of
this clause and insert in lieu thereof the following:

(1) Employees who are required to wash dishes, clean
toilets or otherwise handle detergents, acids, soaps
or any injurious substances, shall be supplied with
rubber gloves free of charge by the employer, or be
paid, in lieu, an allowance of $2.40 per fortnight
worked. The allowance provided herein shall be
halved for employees who work less than thirty-eight
hours each fortnight.

8. Clause 28.�Employee Equipment. Delete this clause and
insert in lieu thereof the following:

28.�EMPLOYEE EQUIPMENT
All knives, choppers, tools, brushes, towels and other

utensils, implements and material which may be required
to be used by the employee for the purpose of carrying
out his/her duties, shall be supplied by the employer free
of charge. Provided that where an employee is required
by the employer to use his/her own knives he shall be
paid an allowance of $9.70 per fortnight worked. The
allowance provided herein shall be halved for employees
who work less than thirty-eight hours each fortnight.

RESTAURANT, TEAROOM AND CATERING
WORKERS� AWARD 1979

No. R48 of 1978.
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.

Federated Liquor and Allied Industries Employees� Union
of Australia, Western Australian Branch, Union of Workers

and
Western Australian Hotels and Hospitality Association

Incorporated (Union of Employers) and Others.
No. 1782 of 1996.

Restaurant, Tearoom and Catering Workers� Award, 1979
COMMISSIONER J.F. GREGOR.

4 February 1997.
Order.

HAVING heard Mr E Fry on behalf of the first named party
and Mr C Keys on behalf of the second named party, and by
consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders:

THAT the Restaurant, Tearoom and Catering Workers�
Award, 1979, be varied in accordance with the following
Schedule and that such variation shall have effect from
the beginning of the first pay period commencing on or
after 4 February 1997.

(Sgd.) J.F. GREGOR,
[L.S] Commissioner.
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Schedule.
1. Clause 9.�Additional Rates for Ordinary Hours. Delete

this clause and insert in lieu thereof the following:
9.�ADDITIONAL RATES FOR ORDINARY

HOURS
(1) An employee who is required to work any ordinary

hours prior to 7.00 am or after and 7.00 pm on any
day Monday to Friday, both inclusive, shall be paid
at the rate of an extra $1.12 per hour for each such
hour, or part thereof worked. Provided that any em-
ployee who works the majority of his/her ordinary
hours between midnight and 7.00 am shall be paid
$1.17 per hour extra for each such hour, or part
thereof worked.

(2) All time worked during the ordinary hours of work
on Saturdays and Sundays shall be paid for at the
rate of time and a half.

(3) An employee who is required to work any of his/her
ordinary hours on any day in more than one period
of employment, other than for meal breaks as pre-
scribed in accordance with the provisions of Clause
13.�Meal Breaks of this Award, shall be paid an
allowance of $1.85 per day, for such broken work
period worked.

(4) The provisions of subclauses (1) and (2) hereof shall
not apply to any work performed on a holiday and to
which the provisions of subclause (2) of Clause 17.�
Holidays are applicable.

(5) The provisions of this clause shall not apply to casual
employees.

2. Clause 11.�Casual Employees. Delete subclause (3) of
this clause and insert in lieu thereof the following:

(3) A casual employee shall be paid only the following
hourly wage rates for any work performed:

Days
Other than Holidays
Holidays

$ $
CLASSIFICATIONS
(total wage per hour):
(1) Chef 13.78 22.55
(2) Qualified Cook 12.81 20.93
(3) Cook Employed Alone 12.24 19.98
(4) Breakfast and/or

Other Cooks 12.11 19.77
(5) Bar Attendant�

Category 1 12.22 19.95
(6) Bar Attendant�

Category 2 12.46 20.34
(7) Head Waiter/Waitress 12.81 20.93
(8) Head Steward/Stewardess 12.81 20.93
(9) Hostess 12.81 20.93

(10) Waiter/Waitress 11.95 19.49
(11) Steward/Stewardess 11.95 19.49
(12) Cashier 12.22 19.95
(13) Counterhand 11.95 19.49
(14) Kitchenhand 11.83 19.30
(15) Laundress 11.83 19.30
(16) Cleaner 11.83 19.30
(17) Yardman 11.83 19.30
(18) General Hand 11.83 19.30

The rates of pay in this award include three arbitrated safety
net adjustments totalling $24.00 per week (63 cents per hour)
available under the Arbitrated Safety Net Adjustment Princi-
ple pursuant to either the December 1993 State Wage Deci-
sion, the December 1994 State Wage Decision and the March
1996 State Wage Decision. The first, second and third $8.00
per week (21 cents per hour) arbitrated safety net adjustments
may be offset to the extent of any wage increase payable since
1 November 1991 pursuant to enterprise agreements or con-
sent awards or award variations to give effect to enterprise
agreements, insofar as that wage increase or part of it has not

previously been used to offset an arbitrated safety net adjust-
ment. Increases made under previous State Wage Case Princi-
ples or under the current Statement of Principles, excepting
those resulting from enterprise agreements, are not to be used
to offset arbitrated safety adjustments.

3. Clause 14.�Meal Money. Delete this clause and insert
in lieu thereof the following:

14.�MEAL MONEY
Any employee who is required to work overtime for

two hours or more on any day, without being notified on
the previous day or earlier, that he or she will be so re-
quired to work such overtime, will either be supplied with
a substantial meal by the employer or be paid $6.90 meal
money.

4. Clause 21.�Wages. Delete this clause and insert in lieu
thereof the following:

21.�WAGES
The following shall be the minimum fortnightly rates

of wages payable to employees covered by this award�
(1) (a) Classifications

Base Supple- Arbitrated Total
Rate mentary Safety Net Award
(per payment Adjustments Rate (per

fortnight) (per (per fortnight)
fortnight) fortnight)

$ $ $ $

(1) Chef 771.90 16.00 48.00 835.90
(2) Qualified Cook 719.20 16.00 48.00 783.20
(3) Cook Employed Alone 678.20 16.00 48.00 742.20
(4) Breakfast and/or Other

Cooks 671.50 16.00 48.00 735.50
(5) Bar Attendant�

Category 1 677.20 16.00 48.00 741.20
(6) Bar Attendant�

Category 2 690.00 16.00 48.00 754.00
(7) Head Waiter/Waitress 719.20 16.00 48.00 783.20
(8) Head Steward/

Stewardess 719.20 16.00 48.00 783.20
(9) Hostess 719.20 16.00 48.00 783.20

(10) Waiter/Waitress 662.50 16.00 48.00 726.50
(11) Steward/Stewardess 662.50 16.00 48.00 726.50
(12) Cashier 677.20 16.00 48.00 741.20
(13) Counterhand 662.50 16.00 48.00 726.50
(14) Kitchenhand 656.30 16.00 48.00 720.30
(15) Laundress 656.30 16.00 48.00 720.30
(16) Cleaner 656.30 16.00 48.00 720.30
(17) Yardman 656.30 16.00 48.00 720.30
(18) General Hand 656.30 16.00 48.00 720.30

(b) Supplementary Payments
Supplementary payments prescribed in this clause
are in substitution of any overaward payment as de-
fined hereunder which would otherwise have been
paid as at the date of this variation to the award.
�Overaward payment� is defined as the amount
(whether it be termed �Overaward payment�, �at-
tendance bonus�, or any similar term) which an em-
ployee would receive in excess of the �award wage�
for the classification in which such employee is en-
gaged. Provided that such payment shall exclude
overtime, shift allowance, penalty rates, disability
allowances, fares and travelling time allowance and
any other ancillary payments of a like nature pre-
scribed by this award.

(c) Arbitrated Safety Net Adjustments
The rates of pay in this award include three arbi-
trated safety net adjustments totalling $24.00 per
week available under the Arbitrated Safety Net Ad-
justment Principle pursuant to either the December
1993 State Wage Decision, the December 1994 State
Wage Decision and the March 1996 State Wage De-
cision. The first, second and third $8.00 per week
arbitrated safety net adjustments may be offset to
the extent of any wage increase payable since 1 No-
vember 1991 pursuant to enterprise agreements or
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consent awards or award variations to give effect to
enterprise agreements, insofar as that wage increase
or part of it has not previously been used to offset an
arbitrated safety net adjustment. Increases made un-
der previous State Wage Case Principles or under
the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be
used to offset arbitrated safety adjustments.

(2) In-Charge Rates
An employee (other than a Chef, Housekeeper/Supervisor,

Head Waiter/Waitress or Head Steward/Stewardess) who is
appointed and placed in charge of other employees by the
employer shall be paid the following rates in addition to his or
her normal wage�

Per
Fortnight
$

(a) if placed in charge of
less than 6 employees 18.70

(b) if placed in charge of
6 to 10 employees 25.00

(c) if placed in charge of
11 to 20 employees 28.70

(d) if placed in charge of
more than 20 employees 48.10

5. Clause 24.�Bar Work. Delete this clause and insert in
lieu thereof the following:

24.�BAR WORK
(1) Any employee, other than a Bar Attendant who, in

addition to his or her normal duties is required to
dispense liquor from a bar, shall be paid a flat rate of
73 cents per day in addition to the rate prescribed
for such normal duties.

(2) Any employee employed as a Bar Attendant who, in
addition to the ordinary work of such classification,
is required to be responsible for and/or the purchas-
ing of stock, shall be paid an amount of $12.00 per
fortnight in addition to the rate prescribed for a Bar
Attendant.

6. Clause 26.�Uniforms and Laundering. Delete subclauses
(2) and (3) of this clause and insert in lieu thereof the follow-
ing:

(2) Subject to subclause (3) hereof, an employer requir-
ing any of the articles of clothing to be worn as de-
scribed in subclause (1) of this clause, shall cause
such clothing to be laundered at his/her own expense
or otherwise shall pay to the employee concerned
$4.80 per fortnight worked as a laundry allowance.
The allowance provided herein shall be halved for
employees who work less than half the standard or-
dinary hours each fortnight.

(3) Where a cook wears the ordinary apparel usually
worn by cooks such as black and white check or white
trousers, white coats, white shirt, white apron and
cap, such garments shall be laundered at the employ-
er�s expense or otherwise the employee shall be paid
$7.30 per fortnight worked as a laundry allowance.
The allowance provided herein shall be halved for
employees who work less than half the standard or-
dinary hours each fortnight.

7. Clause 27.�Protective Clothing. Delete subclause (1) of
this clause and insert in lieu thereof the following:

(1) Employees who are required to wash dishes, clean
toilets or otherwise handle detergents, acids, soaps
or any injurious substances, shall be supplied with
rubber gloves free of charge by the employer, or be
paid, in lieu, an allowance of $2.40 per fortnight
worked. The allowance provided herein shall be
halved for employees who work less than half the
standard ordinary hours each fortnight.

8. Clause 28.�Workers� Equipment. Delete this clause and
insert in lieu thereof the following:

28.�WORKER�S EQUIPMENT
All knives, choppers, tools, brushes, towels, and other

utensils, implements and materials which may be required

to be used by the employee for the purpose of carrying
out his/her duties, shall be supplied by the employer free
of charge. Provided that where an employee is required
by the employer to use his/her own knives he/she shall
be paid an allowance of $9.70 per fortnight worked. The
allowance provided herein shall be half for employees
who work less than half the standard ordinary hours each
fortnight.

TRANSPORT WORKERS� (BURSWOOD ISLAND
RESORT) AWARD 1987

No. A2 of 1987.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Transport Workers� Union of Australia, Industrial Union of

Workers, Western Australian Branch
and

Burswood Management Limited.
No. 1364 of 1996.

Transport Workers� (Burswood Island Resort) Award 1987.
COMMISSIONER P. E. SCOTT.

3 January 1997.
Order.

HAVING heard Ms R McGinty on behalf of the Applicant
and Mr G R Blyth on behalf of the Respondent, and by con-
sent, the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act, 1979, hereby orders:

THAT the Transport Workers� (Burswood Island Re-
sort) Award 1987 be varied in accordance with the fol-
lowing Schedule and that such variation shall have effect
on and from the 9th day of December 1996.

(Sgd.) P. E. SCOTT,
[L.S] Commissioner.

Schedule.
1. Clause 8.�Wages: Delete this clause and insert the fol-

lowing in lieu thereof:
(1) Adult Employee

Bus Drivers (including Service, Tour, Charter Bus
Drivers) driving a passenger vehicle having seating
capacity for�

Base Rate Safety Net Total Wage
Adjustment Per Fortnight

$ $ $

(i) under 25 adult persons 750.90 32.00 782.90
(ii) 25 adult persons or more 765.30 32.00 797.30
(iii) Car/Limousine Driver 721.00 32.00 753.00

(2) The rates of pay in this award include the first $8.00
per week arbitrated safety net adjustment payable
under the December 1994 State Wage Decision. The
first $8.00 per week arbitrated safety net adjustment
may be offset to the extent of any wage increase as a
result of agreements reached at enterprise level since
1 November, 1991. Increases made under previous
State Wage Case Principles or under the current State-
ment of Principles, excepting those resulting from
enterprise agreements, are not to be used to offset
arbitrated safety net adjustments.

(3) The rates of pay in this award include the second
$8.00 per week arbitrated safety net adjustment pay-
able under the December, 1994 State Wage Deci-
sion. This second $8.00 per week arbitrated safety
net adjustment may be offset to the extent of any
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wage increase payable since 1 November, 1991, pur-
suant to enterprise agreements, enterprise flexibility
agreements or consent awards or award variations
to give effect to enterprise agreements, insofar as
that wage increase has not previously been used to
offset an arbitrated safety net adjustment. Increases
made under previous State Wage Case Principles or
under the current Statement of Principles, excepting
those resulting from enterprise agreements, are not
to be used to offset arbitrated safety net adjustments.

AWARDS/AGREEMENTS—
Application for variation of—

No variation resulting—
NURSES� (PRIVATE HOSPITALS) AWARD

No. 1 of 1966.
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.

The Australian Nursing Federation, Industrial Union of
Workers Perth

and
Alfred Carson Hospital & Others.

No. 481 of 1996.
COMMISSIONER J. F GREGOR.

7 February 1997.
Order.

WHEREAS on 22 March 1996 the Australian Nursing Fed-
eration, Industrial Union of Workers applied to the Commis-
sion for an order varying the Nurses� (Private Hospitals) Award
No. 1 of 1996 in accordance with a schedule attached to the
said application; and

WHEREAS the Commission listed the application for a con-
ference pursuant to Section 32 of the Industrial Relations Act
1979 on 31st January 1997; and

WHEREAS on 30 January 1997 the Commission received a
letter from the Australian Nursing Federation, Industrial Union
of Workers which advised the Commission that the conference
was no longer required because an agreement had been reached
between the parties that the Nurses� (Private Hospitals) Award
would be subject to an application for cancellation; and

WHEREAS on 30 January 1997 the Commission advised
the parties that the conference scheduled for the 31 January
1997 is cancelled and therefore Application No. 481/1996
would be struck out.

NOW THEREFORE pursuant to the powers contained in the
Industrial Relations Act, 1979, the Commission hereby orders:

THAT the application be struck out.
(Sgd.) J.F. GREGOR,

[L.S] Commissioner.

NOTICES—
Award/Agreement matters—

Application No. AG 10 of 1997
APPLICATION FOR REGISTRATION OF AN

INDUSTRIAL AGREEMENT TITLED
�THE CEREBRAL PALSY ASSOCIATION OF

WESTERN AUSTRALIA LTD EMPLOYEES WAGE
AGREEMENT�

NOTICE is given that an application has been made to the
Commission by the Disabled Workers� Union of Western
Australia under the Industrial Relations Act 1979 for
registration of the above Agreement.

As far as relevant, those parts of the Agreement which relate
to area of operation or scope are published hereunder.

2.�SCOPE
This Agreement applies to persons with disabilities who are

eligible for receipt of the Disability Support Pension and
membership to the Disabled Workers Union of Western
Australia (�the Union�), and who are employed by The
Cerebral Palsy Association of Western Australia Ltd (�the
Employer�) at any of the employer�s premises.

A copy of the Agreement may be inspected at my office at
National Mutual Centre, 111 St George�s Terrace, Perth.

Registrar.
21 January 1997.

Application No. AG 11 of 1997
APPLICATION FOR REGISTRATION OF AN

INDUSTRIAL AGREEMENT TITLED
�GOOD SAMARITAN INDUSTRIES (GSI) EMPLOYEES

WAGE AGREEMENT�
NOTICE is given that an application has been made to the
Commission by the Disabled Workers� Union of Western
Australia under the Industrial Relations Act 1979 for
registration of the above Agreement.

As far as relevant, those parts of the Agreement which relate
to area of operation or scope are published hereunder.

2.�SCOPE
This Agreement applies to persons with disabilities who are

eligible for receipt of the Disability Support Pension and
membership to the Disabled Workers Union of Western
Australia (�the Union�), and who are employed by Good
Samaritan Industries (GSI) (�the Employer�) at any of the
employer�s premises.

A copy of the Agreement may be inspected at my office at
National Mutual Centre, 111 St George�s Terrace, Perth.

Registrar.
21 January 1997.

Application No. 84 of 1997
APPLICATION FOR VARIATION OF AWARD

ENTITLED �GRAIN HANDLING MAINTENANCE
WORKERS AWARD�

NOTICE is given that an application has been made to the
Commission by the Communications, Electrical, Electronic,
Energy, Information, Postal, Plumbing and Allied Workers�
Union of Australia, Engineering and Electrical Division, WA
Branch under the Industrial Relations Act 1979 for a variation
of the above Award.

As far as relevant, those parts of the proposed variation which
relate to area of operation or scope are published hereunder.

Clause 3.�Area and Scope: Delete this clause and insert in
lieu�

3.�AREA AND SCOPE
This award relates to all work done by maintenance

employees employed in Co-Operative
Bulk Handling Limited in the State of Western Australia in

any calling mentioned in Clause 27.�Wages of this award.
A copy of the proposed variation may be inspected at my

office at National Mutual Centre, 111 St George�s Terrace,
Perth.

Registrar.
20 January 1997.
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Application No. AG 12 of 1997
APPLICATION FOR REGISTRATION OF AN

INDUSTRIAL AGREEMENT TITLED
�PARAPLEGIC�QUADRIPLEGIC ASSOCIATION OF

WA (INC) EMPLOYEES WAGE AGREEMENT�
NOTICE is given that an application has been made to the
Commission by the Disabled Workers� Union of Western
Australia under the Industrial Relations Act 1979 for
registration of the above Agreement.

As far as relevant, those parts of the Agreement which relate
to area of operation or scope are published hereunder.

2.�SCOPE
This Agreement applies to persons with disabilities who are

eligible for receipt of the Disability Support Pension and
membership to the Disabled Workers Union of Western
Australia (�the Union�), and who are employed by the
Paraplegic-Quadriplegic Association of WA (Inc.) (�the
Employer�) at any of the employer�s premises.

A copy of the Agreement may be inspected at my office at
National Mutual Centre, 111 St George�s Terrace, Perth.

Registrar.
21 January 1997.

Application No. P 47 of 1994
APPLICATION FOR VARIATION OF AWARD
ENTITLED �PUBLIC SERVICE AWARD 1992

NO. PSA A4 OF 1989�
NOTICE is given that an application has been made to the
Commission by The Public Service Commissioner under the
Industrial Relations Act 1979 for a variation of the above
Award.

As far as relevant, those parts of the proposed variation which
relate to area of operation or scope are published hereunder.

Clause 4.�Scope:  Delete this clause and insert in lieu
thereof the following�

This Award shall apply to all public service officers
who are members of or eligible to be members of the
Civil Service Association of Western Australia (Inc), ap-
pointed as public servants under Part 3 of the Public Sec-
tor Management Act 1994.

A copy of the proposed variation may be inspected at my of-
fice at National Mutual Centre, 111 St George�s Terrace, Perth.

Registrar.
3 February 1997.

Application No. AG 13 of 1997
APPLICATION FOR REGISTRATION OF AN

INDUSTRIAL AGREEMENT TITLED
�ROYAL INSTITUTE FOR THE BLIND EMPLOYEES

WAGE AGREEMENT�
NOTICE is given that an application has been made to the
Commission by the Disabled Workers� Union of Western
Australia under the Industrial Relations Act 1979 for
registration of the above Agreement.

As far as relevant, those parts of the Agreement which relate
to area of operation or scope are published hereunder.

2.�SCOPE
This Agreement applies to persons with disabilities who are

eligible for receipt of the Disability Support Pension and
membership to the Disabled Workers Union of Western
Australia (�the Union�), and who are employed by the Royal
Institute for the Blind (�the Employer�) at any of the
employer�s premises.

A copy of the Agreement may be inspected at my office at
National Mutual Centre, 111 St George�s Terrace, Perth.

Registrar.
21 January 1997.

Application No. AG 37 of 1997
APPLICATION FOR REGISTRATION OF AN INDUS-

TRIAL AGREEMENT TITLED
�WANDOO �B� HOOKUP AND COMMISSIONING

PROJECT AGREEMENT 1996�
NOTICE is given that an application has been made to the
Commission by AOC Australia Pty Ltd under the Industrial
Relations Act 1979 for registration of the above Agreement.

As far as relevant, those parts of the Agreement which relate
to area of operation or scope are published hereunder.

3.�PARTIES BOUND
This Agreement shall bind AOC Australia Pty Ltd, and the

Automotive, Food, Metals, Engineering, Printing and Kin-
dred Industries Union of Workers (Western Australia Branch);
the Communications, Electrical, Electronic, Energy, Informa-
tion, Postal, Plumbing and Allied Services Union of Australia
(Western Australian Branch); and the Australian Workers Un-
ion.

4.� SCOPE OF AGREEMENT
This Agreement shall define the wages and conditions of

employment for all employees, which will number approxi-
mately 200, engaged on the Hook-up and Commissioning of
the Wandoo �B� Platform.

A copy of the Agreement may be inspected at my office at
National Mutual Centre, 111 St George�s Terrace, Perth.

REGISTRAR.
5 February 1997.

UNFAIR DISMISSAL/
CONTRACTUAL

ENTITLEMENTS—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.

James Matthew Aldridge
and

Killerby Vineyards Pty Ltd
No. 1647 of 1996.

COMMISSIONER A. R. BEECH.
24 January 1997.

Reasons for Decision.
THE COMMISSIONER: Mr Aldridge was employed as a
winemaker by Killerby Vineyards Pty Ltd. He has brought two
claims to the Commission. His first claim is that it was part of
his contract of employment that he be paid a share of the profits
of the company pursuant to the original contract between him
and Doctor Killerby in 1991. His second claim is for outstand-
ing annual leave entitlements. Both claims raise different con-
siderations and will therefore be dealt with separately.
Profit Share

There are two problems for Mr Aldridge in respect of this
claim. The first problem is in proving that it was indeed a term
of his contract of employment with Killerby Vineyards that he
be paid a share of the profits. The second problem, more fun-
damental, is that, even if Mr Aldridge is successful in proving
that it was, the provision will be in breach of s.104(1) of the
Liquor Licensing Act, 1988.
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As to the first problem, I have not been persuaded that it
was indeed a term of Mr Aldridge�s contract of employment
with Killerby Vineyards Pty Ltd that he be paid a share of the
profits. My reasons for this conclusion are as follows. It is
common ground that it was a term of Mr Aldridge�s original
contract of employment with Doctor Killerby that he would
receive a profit share. The contract of employment is in writ-
ing and it is contained in clauses 4.5 to 4.9 of the Service
Agreement (exhibit 1). Doctor Killerby died on the 24th April
1991 and the issue then arises of the effect of Doctor Killerby�s
death upon the contract of employment. This will depend upon
whether the contract of employment was a personal contract
of employment with Doctor Killerby. In my view it was for
the reason that, although Doctor Killerby at the time of Mr
Aldridge�s employment was the Director of two businesses
(Leschenault Vineyards in which he was the sole Director,
and Leschenault Wines in which he was a partner with his
wife), the Service Agreement makes it plain that the parties to
the agreement are Mr Aldridge and Doctor Killerby. It would
have been different had the parties been Mr Aldridge and
Leschenault Vineyards. But this was not the case.

The evidence is that Mr Aldridge�s salary was paid by Doc-
tor Killerby from his own funds and not from the business of
Leschenault Wines which reinforces the conclusion that the
contract was a personal one. Further, although Doctor Killerby
originally proposed to Mr Aldridge that any reference to �Doc-
tor Killerby� in the Service Agreement also be a reference to
�his executors, assigns and transferees� (exhibit B) this was
changed at Mr Aldridge�s express insistence to �executors�
only. Although at first Mr Aldridge did not recall the conver-
sation with Mr Ben Killerby whereby that wording was al-
tered, I am satisfied on the evidence overall that the alteration
was made specifically because Mr Aldridge wanted the con-
tract of service to be with only Doctor Killerby because at the
time the property was for sale and he did not know who a
future employer might be. Had Mr Aldridge not insisted upon
that change, then a different conclusion would have been open
to the Commission. I am also satisfied on the authorities that
the death of a party to a contract of employment between natu-
ral persons automatically brings the contract to an end: La-
bour Law�Text and Materials, Creighton, Ford and Mitchell,
Law Book Company, 2nd edition 1993 at p.229; Contract of
Employment�Principles of Australian Employment Law,
Brooks, CCH 4th edition at p.52; Australian Labour Law,
McCallum, Pittard and Smith, Butterworths 1990 at p.121;
Australian Labour Law Reporter, CCH 1994 ¶2-005. There-
fore, although Mr Aldridge was employed following Doctor
Killerby�s death, it was not pursuant to his Service Agreement
with Doctor Killerby. His employment was with Leschenault
Vineyards by the actions of Mr Ben Killerby in his capacity as
executor to Doctor Killerby�s estate, and then with a partner-
ship between Leschenault Vineyards and Killerby Vineyards
and then, finally, with Killerby Vineyards Pty Ltd. Indeed, I
am satisfied that Mr Aldridge�s employment has been con-
tinuous. However, it has not been continuously under the Serv-
ice Agreement with Doctor Killerby. Rather, the terms of Mr
Aldridge�s contract of employment after the death of Doctor
Killerby were determined by the conversation between him
and Mr Ben Killerby and as determined by the conduct of the
parties over the period of the performance of the contract.
Whilst certainly the agreed terms of the contract were little
more than the salary to be paid and Mr Aldridge�s place of
accommodation, they are nonetheless the agreed terms, and
the only agreed terms of the contract of employment. And as
to those terms which may be able to be implied from the con-
duct of the parties, there is no conduct whatsoever to suggest
that the profit share was a part of the contract of employment.
Indeed, the evidence is to the contrary. In November 1992 Mr
Ben Killerby specifically arranged for the approval by the
Director of Liquor Licensing of a profit share involving his
mother but did not seek to do so in relation to Mr Aldridge
because he was of the view that profit share was not part of
Mr Aldridge�s contract of employment. And on the part of Mr
Aldridge, he never mentioned the profit share once in all the
years between Killerby Vineyards coming into existence on
the 1st March 1993 and the eventual termination of his em-
ployment in January 1997. While I am prepared to accept Mr
Aldridge�s evidence that he did not pursue the profit share in
the early part of his employment because he knew that the
business was not profitable and he acted in the interest of the

business, his evidence is not as applicable to later financial
circumstances of Killerby Vineyards Pty Ltd. As I understood
the answer given by Mr Ben Killerby to a specific question
from the Commission regarding the later financial position of
the company, an improvement in the financial circumstances
would, I have thought, prompted a comment from Mr Aldridge
at some time regarding the profit share, even if Mr Aldridge
decided not to pursue payment of it.

Mr Aldridge asserted that in September 1996 he wanted to
give notice of resignation and that Mr Ben Killerby referred
to the notice period under the �contract�, thus proving that
Killerby Vineyards considered itself also bound by the Serv-
ice Agreement. But during cross-examination Mr Aldridge
became less certain of this assertion and after considering the
evidence overall I am not sure whether Mr Killerby referred
to �the contract� or �the legal arrangement� between them.
The difference is critical here, and I am not able to accept Mr
Aldridge�s assertion as showing that Killerby Vineyards con-
sidered itself bound by the Service Agreement.

I also take into account that Mr Aldridge�s conditions of
employment changed over time, particularly in relation to ac-
commodation. Mr Aldridge commenced his employment in
the manager�s residence and this was a specific term of the
Service Agreement. During his employment with Killerby
Vineyards Mr Aldridge moved to the main house on the prop-
erty. This was an oral arrangement. Given the specific identi-
fication of the manager�s residence in the Service Agreement
and the requirement in clause 14 for any variation to the Serv-
ice Agreement to be in writing the fact that there was no writ-
ten alteration to the Service Agreement is another factor
supporting the view that the Service Agreement in fact had no
application to Mr Aldridge�s employment with Killerby Vine-
yards Pty Ltd. Of itself, the absence of any written alteration
regarding the accommodation does not compel this conclu-
sion, but seen in association with the other evidence, it is of
some significance.

I conclude there is no evidence upon which the Commis-
sion can find that it was a term, either express or implied, of
Mr Aldridge�s employment that he be paid a share of the prof-
its of Killerby Vineyards Pty Ltd.

Mr Aldridge�s second problem arises because by s.104(1)
of the Liquor Licensing Act, 1988, if a licensee remunerates
another person by reference to the proceeds or profits obtained
from the business carried on under the license, then an of-
fence is committed, unless the arrangement has been approved
by the Director of Liquor Licensing. It seems clear from the
facts that Killerby Vineyards Pty Ltd is a licensee and that no
approval was sought nor given in relation to a profit share
arrangement between Mr Aldridge and Killerby Vineyards.
Therefore, if Mr Aldridge was successful in proving that it
was a term of his contract of employment that he would re-
ceive a share of the profits of the business of Killerby Vine-
yards Pty Ltd, then both he and Killerby Vineyards Pty Ltd
would be committing an offence under the Liquor Licensing
Act, 1988. As such, it is highly questionable whether the Com-
mission would enforce such a term in the contract of employ-
ment. It is not the case that the contract of employment would
be rendered void because it is illegal but rather that, by reason
of public policy, the Commission should not lend its aid to a
person who bases his or her cause of action upon an illegal
act. The Commission is not the Supreme Court or a court of
justice acting according to the principles of the common law,
but rather a tribunal created by Statute exercising a limited
jurisdiction of a specialist nature which it is required to exer-
cise according to equity, good conscience and substantial merit
(see Robe River Iron Associates v Amalgamated Metal Work-
ers and Shipwrights Union of Western Australia and Others
(1987) 68 WAIG 4 per Olney J at 6).  All of the circumstances
will need to be examined including the question of illegality
at law and in equity, whether or not the prohibition is absolute
or subject to some qualification such as the issue of a licence
or whether the term of the contract is directly or indirectly
capable of performance without contravention of the statute
and whether the purpose of the statute is served by the penalty
provisions within it such that the imposition of an additional
sanction is not warranted (Nelson v Nelson (1995) 132 ALR
133). If the profit share was indeed a term of the contract of
employment, I would have been prepared to adjourn consid-
eration of Mr Aldridge�s claim in order to permit the parties to
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address the issue of illegality by seeking the approval of the
Director of Liquor Licensing for the arrangement. However,
that is not the case and it is appropriate merely to observe
that, unless and until approval of the Director of Liquor Li-
censing is given, the claimed benefit under Mr Aldridge�s con-
tract of employment is directly contrary to the Liquor Licensing
Act, 1988. As I understand Mr Aldridge�s position on this point,
he would not seek to press his claim if it was contrary to the
law. In that regard, his position is quite proper. I hasten to add
that, in making this claim, Mr Aldridge has acted with the
utmost good faith and propriety. Mr Aldridge�s position is that,
not only was he unaware of any illegality, but, given that the
original Service Agreement with Doctor Killerby was prepared
by Mr Ben Killerby who is Doctor Killerby�s son and who is
a solicitor, no illegality could have been anticipated by him.
That being the case, if the contract of service with Doctor
Killerby was also the contract of service with Killerby Vine-
yards Pty Ltd there ought similarly have been no anticipation
of illegality. I think Mr Aldridge�s reasoning is quite under-
standable. However the answer to that reasoning is that,
whereas s.104(1) may not apply to the circumstances of Mr
Aldridge�s employment by Doctor Killerby for the reason that
Doctor Killerby may not have been a licensee in respect of
Leschenault Vineyards (as distinct from Leschenault Wines),
it is quite clear that when Killerby Vineyards Pty Ltd took
over the business on the 1st March 1993 it was a licensee and
there was no question that s.104(1) applied to it from that date
forward.

For the above reasons Mr Aldridge�s claim under this head-
ing will be dismissed.
Annual Leave

Mr Aldridge�s claim for payment for annual leave not taken
at the time of termination is far more straightforward. Despite
some hesitancy on the part of Mr Ben Killerby regarding this
claim, it is now the case that Mr Aldridge has been paid for
his annual leave untaken at the time of his termination ac-
crued from the 1st December 1993 being the date of the intro-
duction of the Minimum Conditions of Employment Act, 1993.
Mr Aldridge�s claim remains for payment for untaken annual
leave from the commencement of his employment with Doc-
tor Killerby prior to that date.

The manner in which this is to be approached is as follows.
Although annual leave was not mentioned at all in the discus-
sion between Mr Ben Killerby and Mr Aldridge following the
death of Doctor Killerby, in my view it is open to imply the
annual leave provision claimed into the contract of employ-
ment. It is unarguable that the provision claimed has been a
standard condition of employment in this State since at least
1946 (see 26 WAIG 354) and it would indeed be most surpris-
ing if it could be shown that a person entered employment, or
an employer offered employment, without both parties assum-
ing that annual leave provisions would be a feature of it. In-
deed the introduction of the provision as part of the Minimum
Conditions of Employment Act, 1993 supports that conclu-
sion. In my view the annual leave provisions are necessary for
the reasonable operation of the contract of employment, or
indeed may be implied in a contract of employment by estab-
lished mercantile usage (Byrne v Australian Airlines Ltd (1995)
69 ALJR 797 per Brennan CJ, Dawson and Toohey JJ at 801).
I therefore find that the provision claimed by Mr Aldridge is a
term of his contract of employment with Killerby Vineyards
Pty Ltd. I also find, as referred to earlier in these Reasons,
that Mr Aldridge�s employment has been continuous since the
commencement of his employment with Doctor Killerby. There
is no evidence that there has been a break in his employment
or a period for which he has not been paid. It was a provision
of the contract of employment with Doctor Killerby that Mr
Aldridge would be paid in lieu of untaken annual leave: see
clause 7.3 of exhibit 1. The Memorandum of the 12th Decem-
ber 1995 (contained in exhibit 7) from Mr Ben Killerby to Mr
Aldridge regarding �holidays� which refers to days remain-
ing from 1991, 1992 and 1993 is sufficient for the Commis-
sion to determine that Mr Aldridge�s employment throughout
was continuous. I am further reinforced in that conclusion
given the evidence before me that Mr Aldridge�s employment
is to be seen against the background of his involvement with
the Killerby family. Mr Aldridge is married to Mr Ben
Killerby�s sister, Doctor Killerby was his father-in-law and
Mr Aldridge participated intimately in the changes to the vari-

ous business structures which occurred following the death of
Doctor Killerby.  Notwithstanding the different legal entities
which have constituted Mr Aldridge�s employers the facts of
this matter may well warrant the Commission piercing the cor-
porate veil to decide this part of the claim according to equity
and good conscience. The preparedness of Killerby Vineyards
Pty Ltd to recognise Mr Aldridge�s annual leave entitlement
as being valid only because of, and from the operation of, the
Minimum Conditions of Employment Act is too literal a view
of the situation. I therefore find that Killerby Vineyards Pty
Ltd has denied Mr Aldridge a benefit under his contract of
employment being payment for untaken annual leave from
the commencement of his employment with Doctor Killerby
until the 1st December 1993.

The decision of the Commission therefore, is that an Order
will issue dismissing so much of Mr Aldridge�s claim as re-
lates to the claim for profit share, and declaring that the bal-
ance of Mr Aldridge�s claim regarding pro rata annual leave
entitlement payable upon termination be granted. The Com-
mission requires the parties to endeavour to reach an agree-
ment on the quantum of the outstanding leave and submit an
appropriate order to the Commission reflecting that agreement.
Given that Mr Aldridge is resident in Victoria and will not be
returning to Western Australia for some considerable time,
the Commission will allow the parties one month to conclude
an agreement.

A Minute of Proposed Order to the above effect now issues.
Appearances: Mr J.M. Aldridge on his own behalf.
Mr G. Droppert (of counsel) on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
James Matthew Aldridge

and
Killerby Vineyards Pty Ltd.

No. 1647 of 1996.
COMMISSIONER A. R. BEECH.

5 February 1997.
Order.

HAVING HEARD Mr J.M. Aldridge on his own behalf as the
applicant and Mr G. Droppert (of counsel) on behalf of the
respondent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act 1979, hereby�

(A) ORDERS:
THAT Mr Aldridge�s claim in relation to profit share
be dismissed;

(B) DECLARES:
THAT Mr Aldridge�s claim in relation to outstand-
ing annual leave entitlements be granted; and
ORDERS:
THAT the application be adjourned to allow the par-
ties to reach an agreement on the quantum in rela-
tion to this part of the claim.

(Sgd.) A. R. BEECH,
[L.S] Commissioner.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Mr I. Alestalo

and
Steves Nedlands Park Nominees Pty Ltd.

No. 1200 of 1996.
COMMISSIONER A.R. BEECH.

24 January 1997.
Reasons for Decision.

(Given extemporaneously at the conclusion of the
proceedings as edited by the Commissioner.)

THE COMMISSIONER: This matter is a claim lodged by Mr
I. Alestalo alleging that he was unfairly dismissed by Steves
Nedlands Park Hotel operated by the respondent. Mr Alestalo
claims that he was dismissed because he queried his wage rate
and that, for that reason, it is unfair.

For its part, the Hotel gives effectively three reasons for Mr
Alestalo�s termination. The first is that Mr Alestalo�s work
was unsatisfactory, the second is that there was a need to re-
duce the numbers of security staff employed at the Hotel and
thirdly, that Mr Alestalo�s querying his wage �above Mr
Maxted�s head� was seen as being a reason why he was cho-
sen for termination.

Before dealing with the question of the evidence and the
facts, it is also important to note that an issue has arisen that
Mr Alestalo was employed as a casual employee and the issue
arises as to whether or not, as a casual, he has been dismissed.
There is a difference between a casual employee not being
offered further work because of a downturn in work and a
casual employee being dismissed. In the former there is pos-
sibly not a dismissal, but in this case the facts reveal that Mr
Alestalo, although classified as casual, was employed on a
regular basis and had been so for approximately fourteen
months. The regularity of his employment was that he was
employed every Wednesday night, and indeed his evidence is
that he was employed on that basis. Further, his evidence is
that the onus was upon Mr Alestalo to inform the Hotel if he
was not going to be available on a Wednesday night rather
than on the Hotel to say when, or how frequently on each
occasion, it wanted Mr Alestalo to attend for work. On that
basis I agree with Mr Alestalo that, although he was desig-
nated casual, his employment was not as a true casual. Rather,
his employment had a more regular or part time nature about
it at least on the facts as they apply to Mr Alestalo. On that
basis I do not see his classification as casual as being a diffi-
culty to be overcome for the purposes of this matter.

As to the facts of the matter, it is trite to say that the Com-
mission can only decide the matter on the facts and the evi-
dence that have been proved before it. In this case Mr Alestalo
has given sworn evidence and some of that evidence was tested
by cross-examination by Mr Cockerill on the part of the Ho-
tel. In my view Mr Alestalo maintained his evidence, certainly
as to the essential facts. To my observation Mr Alestalo ap-
pears to be a credible witness and I have no reason from ob-
serving him to disbelieve his evidence.

As to the evidence to the contrary, there is no sworn evi-
dence before the Commission on the part of the Hotel. This is
a matter that was raised by the Commission during the course
of the proceedings. The only evidence that has been admitted,
and admitted over the objection of Mr Alestalo, is a written
statement from Mr Maxted who was the person who, when he
was employed at the Hotel, dismissed Mr Alestalo. It is appar-
ent that his evidence would be crucial yet he was not pro-
duced as a witness in these proceedings. The Commission was
informed that he is available in the metropolitan area, that he
is brick paving, but he is no longer employed by the Hotel. In
my view that is not a satisfactory reason for the non-attend-
ance of such a crucial witness. I note that, under the Regula-
tions, the respondent is able to summons a person to attend if
that person is unwilling and, in my view, if it is obvious that
such a person would have such important evidence to con-
tribute, if that person is not called then I am entitled to draw a
conclusion that his evidence would be unhelpful or at least
might not be helpful to the Hotel�s cause. In saying this, I
make no criticism of Mr Cockerill and indeed Mr Cockerill

did suggest that these proceedings be adjourned so that at some
other occasion Mr Maxted could be made available as a wit-
ness. In my view the suggestion made by the Hotel in these
proceedings is unreasonable and I was not prepared to ad-
journ the matter. It seemed to me that the Hotel had plenty of
notice as to the kind of evidence that it would need to bring in
order to justify its position. It has chosen to do so by way of a
statement from Mr Maxted and that has been accepted in evi-
dence.

The result, however, of the evidence before the Commis-
sion is that, where the evidence of Mr Alestalo conflicts with
any of the statements made by Mr Maxted in his written state-
ment, I prefer the evidence of Mr Alestalo. I also add that, to
some extent, Mr Alestalo�s version of the events is supported
by the evidence of Mr Kovacevic. However I do note that Mr
Kovacevic�s evidence does not prove that Mr Alestalo was
dismissed because he queried his wage rate. I am prepared to
accept Mr Kovacevic�s evidence that there was a discussion
between him and Mr Alestalo when Mr Alestalo said that, but
that is a different matter. The fact that the conversation oc-
curred does not prove that the reason for the dismissal was the
querying of his wages. Nonetheless I also accept the fact that
the circumstances of Mr Alestalo�s termination was, if not the
only factor, then a significant factor in Mr Kovacevic then
resigning his position on the spot, whether in protest or in
principle may not matter but, either way, it does appear to me
that some incident must have occurred which prompted that
resignation on the part of Mr Kovacevic. And I note that there
is no suggestion in the evidence before me that Mr Kovacevic
left for any other reason.

I therefore find that Mr Alestalo�s evidence is quite credible
and, as I have indicated, it is to be preferred to the evidence of
Mr Maxted.

On that basis the Commission finds that Mr Alestalo had been
employed from approximately the 1st July 1995 until the 14th
August 1996 at the Hotel in some security function, whether
classified as a doorman or a security officer does not really mat-
ter. I also find that the reason for Mr Alestalo�s dismissal is, as
he has indicated, that he queried his wages. Indeed no other con-
clusion is reasonably open to me on the evidence.

There are some other matters in relation to that that I also
mention. Mr Alestalo�s dismissal was in breach of the Hotel
and Tavern Workers� Award, 1978. That is, he was not given
one hour�s notice and, as notice had not been given to him
prior to him attending for work, he was not given two hours�
work as the award requires. The fact of the award breach is
not a matter for me, I am not in a position to enforce a breach
of the award, however the fact of its breach is, in my view, a
factor which can be taken into account by the Commission in
deciding whether or not a dismissal is fair or unfair. And in
my view the manner of the dismissal leads also to a conclu-
sion, although for slightly different reasons, that the dismissal
was unfair. I hasten to add that there was some evidence that
the Hotel tried to contact Mr Alestalo prior to him commenc-
ing his work on that Wednesday night, but on the evidence of
Mr Alestalo, and indeed I do not think that evidence is contra-
dicted, despite what may have been the efforts of the Hotel,
through no fault of Mr Alestalo the Hotel was not able to con-
tact him and he therefore did attend for work not knowing
that the Hotel intended to dismiss him.

I also add that I have read Mr Maxted�s statement and, even
if Mr Maxted�s statement is accepted, the following conclu-
sions can be drawn from it. Mr Maxted alleges that Mr Alestalo
had poor work performance and that is a fundamental reason
why the decision was made to dismiss. It is my understanding
that Mr Maxted had been employed for approximately the last
month of Mr Alestalo�s employment. There is no evidence
before me, nor any suggestion, that Mr Alestalo�s work in the
period prior to that one month prior to his termination was in
any way unsatisfactory. That being the case I would be some-
what surprised if Mr Alestalo�s work had deteriorated so rap-
idly within that final month that it would warrant his
termination. Further, I would have thought given Mr Alestalo�s
length of employment that, if Mr Alestalo�s work had deterio-
rated so rapidly, then something more formal by way of warn-
ing to allow him to improve his work performance would have
been fair in Mr Alestalo�s case and the fact that that was not
done would be, in my view, an additional reason why the dis-
missal was unfair.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 77 W.A.I.G.500

I understand from Mr Cockerill�s submissions that the Ho-
tel will be concerned that someone should have been dismissed
for querying their wages. That concern is rightly held. I would
have thought it was understandably a right of any employee to
query the wage that he or she is paid and it is quite wrong for
somebody to be terminated for doing so. I accept Mr Cockerill�s
statement that the Hotel would be concerned and, indeed, that
in the time that the Hotel has been operating nothing of that
nature has occurred before. However from Mr Maxted�s own
statement, Mr Maxted stated, if I can quote, that he said to Mr
Alestalo that Mr Alestalo�s going above Mr Maxted�s head
after he had told him that Mr Maxted would deal with the
question of his wages was the straw that broke the camel�s
back. I am therefore satisfied that, even on Mr Maxted�s own
evidence, the fact that Mr Alestalo queried his wages was a
factor in Mr Maxted�s decision to dismiss him. I think that is
most inappropriate and wrong.

On the evidence in this case the query raised by Mr Alestalo
was raised quite properly and without any rancour on his part
with one of the persons responsible for the administration in
the Hotel and there does not seem to have been anything in
Mr Alestalo�s manner that could cause offence in his querying
his wages. Further, the evidence before me is that the query
was apparently very well based such that when particularly
Mr Cockerill became aware of the query and the nature of it
he took steps to rectify what was seen as an anomaly by the
Hotel. On that basis, not only should Mr Alestalo have a right
to query the wage that he was paid, it appears that his query
was entirely justified.

For all of the above reasons I therefore find that Mr Alestalo
was unfairly dismissed by the Hotel on the 14th August 1996.

Under the Industrial Relations Act 1979 the Commission is
obliged to re-instate persons who are unfairly dismissed un-
less that re-instatement is impracticable. That is the primary
remedy and it is not the case that merely because an employee
or an ex-employee does not claim re-instatement that it is
thereby impracticable. Whether re-instatement is impractica-
ble or not is a matter for the Commission to assess on the
evidence. On the evidence before me Mr Alestalo has given
reasons why he believes he would find it uncomfortable to
work back there. Those reasons relate in part, I think, to these
proceedings. They relate to the uncertainty given his kind of
work as to whether he would be supported if he got into some
difficulties in the performance of his work. There is no evi-
dence before me that re-instatement is, of itself, practicable.
However there is no suggestion that the Hotel is not still in
operation nor that it cannot re-employ a person in a security
function, although there is no evidence before me to show
whether there is a vacant position or not. I have some doubts
as to whether or not re-instatement is impracticable, however
on the evidence, and given the type of work involved I do
reach a conclusion in this matter that it is impracticable and I
therefore would not order re-instatement.

I then turn to the issue of compensation. The Industrial Re-
lations Act 1979 puts a ceiling on the amount of compensa-
tion that can be awarded as six months� wages. Indeed, as I
understand it, Mr Alestalo has claimed six months� wages al-
though it is also true to say that he gave no justification for
that other than that was perhaps the maximum that was avail-
able. Whilst the Act does prescribe a maximum it does not
give the Commission very much guidance as to the factors
which are to be taken into account in awarding compensation.
I do not believe it is the case that six months is to be reserved
for the worst case only, it merely is that six months is the
maximum that can be awarded. The only matters that I have
before me are submissions from Mr Alestalo which suggest
that he has not had success in seeking other employment, al-
though it is not clear to me what efforts he has put into it in
that regard. He has also said that his termination has caused
him some financial hardship and that he had relied upon the
employment for the purposes of his university studies. At-
taching a value to those matters is not necessarily easy. I do,
however, take into account that Mr Alestalo had been em-
ployed for more than twelve months in what I take to be, at
least other than for perhaps the last few weeks, regular em-
ployment. I regard Mr Alestalo�s work as having been satis-
factory and on his evidence, and indeed perhaps on Mr
Maxted�s written statement, he had no reason to believe that
his employment was in jeopardy even if there had been some

comments about unsatisfactory work, as to which there is not
really any firm evidence before the Commission. I therefore
conclude that Mr Alestalo would have had a reasonable ex-
pectation that his employment would not have been termi-
nated, at least at the time that it was.

There is no evidence before me in support of Mr Maxted�s
statement that the number of patrons in the Hotel were falling
such that there would need to have been a reduction in the
security staff. If, at the time of Mr Alestalo�s employment,
Hotel capacity had been below 50%, there is no evidence be-
fore me to allow me to conclude that that of itself would have
justified the termination of Mr Alestalo given that he had been
employed for over a twelve month period previously and there
has been no suggestion that seasonal factors such as the size
of the patronage of the Hotel affected his employment.

Even at best from the Hotel�s point of view Mr Alestalo�s
querying of his wages was a factor in the dismissal even if it
was merely a factor in Mr Maxted�s mind when he dismissed
Mr Alestalo and I do take a serious view of that having oc-
curred.

In all of the circumstances I have decided that an amount of
four months� wages will be awarded by way of compensation.

Appearances: Mr I. Alestalo on his own behalf as the appli-
cant.

Mr V. Cockerill on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Ian Alestalo

and
Steve�s Nedlands Park Nominees Pty Ltd.

No. 1200 of 1996.
COMMISSIONER A. R. BEECH.

24 January 1997.
Order.

HAVING HEARD Mr I. Alestalo on his own behalf as the
applicant and Mr V. Cockerill on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act 1979, hereby�

(A) DECLARES:
THAT Mr Alestalo was unfairly dismissed on the
14th day of August 1996;

(B) ORDERS:
1. THAT Steve�s Nedlands Park Nominees Pty

Ltd shall pay an amount of 16 weeks wages at
a rate to be determined by averaging the
weekly wage received by Mr Alestalo for the
four month period from 14 August 1995;

2. THAT payment be made no later than close of
business on Wednesday, the 29th day of Janu-
ary 1997;

3. THAT there by liberty for either party to ap-
ply to the Commission if the rate of wage can-
not be agreed.

(Sgd.) A. R. BEECH,
[L.S] Commissioner.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 50177 W.A.I.G.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
David Aubrey Collins

and
Alcoa of Australia.
No. 1655 of 1996.

SENIOR COMMISSIONER G.L. FIELDING.
9 January 1997.

Reasons for Decision.
(extempore)

SENIOR COMMISSIONER: The Applicant was formerly
employed by the Respondent as a refinery worker at its Pinjarra
Refinery. His employment, as is common ground, ended on
or about the 5th of November 1993 when he retired on the
grounds of a total and permanent incapacity. At that time he
had worked with the Respondent for approximately 20 years.

By these proceedings the Applicant now seeks to be
reinstated in his former employment with the Respondent or
otherwise seeks �full compensation� for what he alleges to
have been an unfair dismissal from his employment. He alleges,
as I understand it, that he was instructed to apply for early
retirement. Indeed, on the papers filed in the Commission the
Applicant says that his retirement was against the medical
advice of one Dr. Wallace. The Respondent on the other hand,
contends that the Applicant retired voluntarily after a long
history of illness which was stress related and which I think,
is common ground, resulting in periods of hospitalisation.

As also appears to be common ground, the Applicant suffered
a heart attack in or about 1987 or 1988, certainly in the latter
years of his employment. Moreover, it is common ground that
in early 1993, in January I think it was, he was involved in an
altercation in the workplace with one man named Mr Pisconeri.
The Applicant says that he was falsely accused by the
Respondent of giving false information about that incident
and it is fair to say that it is that accusation which troubles the
Applicant and which goes to the core of his allegation of unfair
dismissal. This accusation seems, so he alleges, to have added
to his stress and indeed on the papers before the Commission
appears to have caused him to become so disoriented that he
was taken to safety by the police at least on one occasion after
having become lost. That event ultimately led to his
hospitalisation.

As I understand from the papers filed in the Commission,
the Applicant was subsequently called before the Respondent�s
officers who suggested that he should apply for early retirement
on the basis of being totally and permanently incapacitated
for work because of his stressed state of health if not of mind.
That seems to have added to his state of stress. At all events it
is clear that he ultimately did retire, or was forcibly retired as
he would probably have it, on the grounds of total and
permanent physical incapacity. Moreover, from the papers it
seems he was paid a superannuation benefit in the order of
$140,000. It now seems to be the case that he was also paid an
additional sum of $40,000 or thereabouts by way of a
termination payment.

The Applicant always seems to have taken the view that the
Respondent wrongly accused him of misconduct associated
with the altercation of early January 1993 in the workplace. It
is that matter which, as I understand it, by these proceedings
he seeks to remedy. In short, I understand his case to be, that
it was that accusation, which he says was false, which caused
him undue stress and ultimately as he says cost him his job
and cost him his money.

It is common ground that as a result of the termination of
his employment, to use a neutral term, he instituted proceedings
in the District Court seeking to recover damages from the
Respondent for his stress and loss of job based on the false
accusations he says which were made by the Respondent on
the occasion in question. Those proceedings by the Applicant�s
own admission were discontinued some time last year but not
before, it seems, a number of interlocutory proceedings were
completed.

At all events on the 15th of November he instituted the
proceedings now before the Commission. On the same date

he instituted somewhat similar proceedings before the
Australian Industrial Relations Commission which
proceedings, it seems, have floundered for want of jurisdiction
in the federal commission.

The State Industrial Relations Act imposes a twenty-eight
day time limit on the institution of proceedings of this nature.
On the authority of Westrail v. Durham (1994) 74 WAIG 1882
that time limit has been held not to apply in instances such as
the present where a dismissal was effected prior to the statutory
time limit being enacted. Nonetheless, as I have been at pains
to point out to both the Applicant and to the Respondent�s
agent, in this Commission and I might say in similar industrial
tribunals interstate, there is an abundance of authority making
it clear that applications of this nature should be brought
expeditiously, and where there is a substantial lapse of time
between the date of dismissal and the institution of the
proceedings the Commission will be reluctant to entertain the
application, save where there is good reason to do otherwise.

As a general rule, where there has been an inordinate delay
the Commission has exercised the authority given to it under
Section 27(1) of the Act and dismissed the proceedings without
embarking on an enquiry of the relevant merits of the claim. A
modern example of that having occurred is the case of Jose v.
Milne Feeds Pty Ltd (1996) 76 WAIG 2459 where there was a
time delay something in the order of 3 years. In that case there
are a number of other authorities referred to which I need not
refer to on this occasion. Likewise, a Full Bench of the South
Australian Industrial Commission in the case of South
Australian Health Commission v. Gibbons (1995) 61 IR 1,
refused to extend the statutory time limit which applies in that
state for a case where the delay was something in the order of
2½ years. There are other cases to which I do not propose to
refer, all of which make the point that where there is substantial
delay in claims alleging unfair dismissal there needs to be a
good reason before the Commission will proceed to hear the
matter. Of course, each case must be judged on its own merits
but nonetheless the general rule is well established.

The reasons for such a rule should be obvious to all those
who are involved, at least on a day to day basis, in industrial
relations. The Act makes it clear and even before the Act made
it clear, the industrial tribunals themselves made it clear, that
the prime remedy for unfair dismissal was reinstatement.
Clearly as time goes by, it becomes more difficult to reinstate
somebody who was unfairly dismissed from his or her
employment. Furthermore, as time goes by people who were
involved in the dismissal or the events surrounding the
particular dismissal often forget the details of their association
and so the chances of the Commission being able to
determinate accurately the circumstances surrounding the
dismissal and therefore whether the dismissal was fair or not
become diminished with the influxion of time.

In this case the delay is, in my view, of such a magnitude
that in itself it probably is sufficient to justify the Commission
refusing to deal with the matter. Indeed, a somewhat similar
view was taken by the South Australian Commission in the
Gibbons case. In my view there are no circumstances which
favour the Applicant�s position. As I said previously, what
appears to concern the Applicant most is the false allegations
made in respect of the January 1993 incident. However, on
the face of the record that does not seem to be very relevant
because from the papers filed it seems that the termination
was brought about not because of anything that occurred on
that day but because he was unfit for work. Moreover, on the
material now before the Commission it appears to be the case
that the Applicant in an affidavit sworn on the 16th of January
1995 for the purpose of the proceedings before the District
Court deposed to the fact that he accepts that he is unfit for
work. He says among other things, that although he would
have preferred the view expressed by Dr Wallace he now
�accept(s) that the views of Dr Wallace are overridden by the
opinions expressed by the cardiologist, psychiatrist and my
family doctor�. If indeed, the Applicant was dismissed because
he was medically unfit for work it is difficult to say how the
dismissal could have been unfair.

If however, the allegations associated with the incident of
the first of January 1993 are indeed relevant, it is material, in
my view to note that they were the subject of proceedings
before the District Court. Indeed, the Applicant has
acknowledged before the Commission that the matter to be
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tried on this occasion is much the same as that to be tried or
which would have been tried before the District Court. The
proceedings before the District Court were withdrawn by the
Applicant and it now seems to me to be somewhat unjust if
not inappropriate, that they should be litigated at this late stage
in a different forum. Furthermore, the information before me
suggests that the key figure involved in that incident is no
longer in the Respondent�s employ. Even if that person and
the others associated with it have a good recollection of the
events which occurred now almost 4 years ago, it might in the
circumstances be difficult to put all the relevant material before
the Commission.

In any event, as I pointed out to the Applicant, even if he
was successful in his allegation that he was unfairly dismissed,
the likelihood of him being reinstated is very remote given
the medical evidence which, as I have said, he has accepted
and furthermore, given the influxion of time. That would leave
as the only alternative, an award of compensation for the unfair
dismissal. It is most unlikely that he would be awarded
compensation in excess of the monetary sum which he has
already received.  Therefore, quite apart from what I perceive
to be the injustice and inappropriateness of entertaining the
claim at this late stage even if it was to be entertained, my
distinct impression is that the exercise would be largely futile.

For all those reasons I am of the view that I should exercise
the power given to the Commission in Section 27 (1) of the
Industrial Relations Act 1979 and dismiss the claim at this
stage and I propose to so order.

Appearances: The Applicant appeared in person
Mr W.T. Everett on behalf of the Respondent

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
David Aubrey Collins

and
Alcoa of Australia.
No. 1655 of 1996.

SENIOR COMMISSIONER G.L. FIELDING.
9 January 1997.

Order.
HAVING heard the Applicant in person and Mr W.T. Everett
on behalf of the Respondent the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act, 1979,
hereby orders:

THAT this application be and is hereby dismissed.
(Sgd.) G.L. FIELDING,    

[L.S.] Senior Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Ms K. Hooper

and
Lou Lou Pty Ltd T/A Price Attack.

No. 1208 of 1996.
COMMISSIONER J.F. GREGOR.

6 December 1996.
Reasons for Decision.

THE COMMISSIONER: On the 6th September 1996 Ms
Kellie Hooper (the applicant) made application for orders
pursuant to s.29 of the Industrial Relations Act 1979 alleging

that she had been unfairly dismissed from her employment
with Lou Lou Pty Ltd trading as Price Attack.

The employment contract had commenced on the 8th June
1996 when Ms Hooper had been offered a position as a senior
hairdresser following an interview she had with the franchisor.
After that interview she had discussions with Mr Frederick
Anderson who, it appears, is the principal of the respondent.
In the event they were able to agree upon terms of employ-
ment which provided that Ms Hooper would work as a hair-
dresser for approximately 40% of the time and 60% would be
spent in the retail area of the shop. For this her weekly earning
was in the vicinity of $488.00.

The employment contract was brought to a conclusion on
the 3rd September 1996 in circumstances which are a matter
of controversy between the parties. In her evidence the appli-
cant said that on Friday the 30th August 1996 she was present
at a routine staff meeting conducted by Mr Anderson. During
that meeting it was stated the business was proceeding well
and that he was happy with the individual performances as
they contributed to good team work. During her evidence Ms
Hooper did say that, from time to time during staff meetings,
Mr Anderson had brought to the attention of the staff that
turnover for the particular week under review had been low.
He asked for efforts to be made to increase turnover but he
never at any time suggested that it was so low that either the
business was in jeopardy or was the employment contract of
any individual were in jeopardy.

On the 3rd September 1996 Ms Hooper attended work even
though it was her rostered day off. She had been requested by
Mr Anderson to come into the hairdressing salon on that day
to have discussions with the merchandising consultant from
another store. She was happy to do so and attended the store
and had a discussion with the merchandising consultant. At
about 1.30pm Mr Anderson asked her to come outside into
the mall which is close to the store. There he told her that her
services were no longer required because of a downturn in
business and that his wife would perform the duties previ-
ously done by Ms Hooper. On her dismissal Ms Hooper was
paid one week�s pay and for some holiday pay. She said in her
evidence that at no time had she been given any verbal warn-
ings, although there had been a couple of occasions when Mr
Anderson had cautioned her choice of language but she re-
sponded to those warnings and modified her behaviour. There
was nothing more serious ever raised. There were certainly no
warnings which could have led her to believe that her future
employment was in jeopardy.

It was not until the proceedings before an officer of the In-
dustrial Relations Commission on the 22nd October 1996 that
Ms Hooper was told by the respondent that it alleged that she
had been stealing from the business. At that time she was told
that a staff member had witnessed one occasion where it was
alleged that she had stolen hair dye, and that on checking with
previous employers it was decided to terminate her services
because the respondent thought it would be risky to maintain
her as an employee.

During proceedings before the Commission, Mr Crossley,
who appeared for Ms Hooper, examined her concerning these
allegations. He showed her exhibit C1 which was a note in
which one Joanne Kydd said that she had observed Ms Hooper
placing a toner in her bag and alleging that she did not pay for
it. This action was said to take place on Saturday the 31st
August 1996. Ms Hooper denied that she was even at work on
that day and in exhibit C2 produced a copy of her diary which
indicated she was occupied on other matters during that day.
Evidence was also produced from Deborah Socorro in the form
of a statement to say that Ms Hooper attended her salon for
treatment on the 31st August 1996. Evidence was also called
from Pamela Mary Brook who told the Commission that, on
the 31st August 1996 she saw Ms Hooper and, on her knowl-
edge of her movements, she did not attend work on the day
alleged. There was also, in exhibit C4, a Statutory Declara-
tion from Fleur Georgina Brook that she had accompanied
Ms Hooper on the 31st August 1996 when they undertook
shopping activities. The respondent did not challenge the Statu-
tory Declaration when he was invited to do so by the Com-
mission. Mr Crossley produced other evidence in C5 and C6
concerning the employment of other people at the store post
Ms Hooper�s dismissal. However I need to do no more than
to note that fact.
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The respondent�s case was brief. Despite a number of invi-
tations from the Commission, for him to do so Mr Anderson
declined to give evidence on oath. During his cross-examina-
tion of Ms Hooper he did not challenge any of her evidence in
chief. In his address to the Commission he produced two docu-
ments, exhibits A1 and A2 which showed the weekly sales
performance of the salon and turnover projection figures which
were designed to illustrate that there had to be changes made
to the amount of outgoings from the salon if the future viabil-
ity of the salon was to be guaranteed. Mr Anderson told the
Commission from the bar table that the respondent could not
service its obligations at the current income level so it had to
reduce staff. It was thought that, since Ms Hooper had been
there less than three months, she could be regarded as a pro-
bationer, that the respondent had the right to dismiss her and
in any event she did not suit. Mr Anderson alleged that other
employees were frightened of Ms Hooper and this re-enforced
the feelings of the respondent she should be the one that had
to go. She had not been replaced by any full time worker.
There has been another hairdresser employed part time to do
some hairdressing work since Ms Hooper had left the firm.

By s.23AA of the Act the respondent is required to establish
that �there is a ground or grounds on which the Commission
could find that the dismissal was justified�. This means a dis-
missal is justified if there was a valid reason or were valid
reasons connected with the employee�s capacity or conduct
or, based on the operational requirements of the undertaking
establishment or service for the dismissal. The Act does not
require that the employer act upon grounds which are justifi-
able but that the employer establish that there is, or are, grounds
on which the dismissal could be justified, whether or not the
employer acted on those grounds. Therefore the Act requires
only that the employer prove on the balance of probabilities
the possible existence of justifiable grounds for dismissal, not
the actual existence of those grounds.

On the basis of the facts as they have been put to me there is
no doubt that the respondent had a genuine belief that his
business needed to diminish its overhead. Those circumstances
would have provided a valid reason for the termination and
therefore the obligation of the respondent placed by s.23AA
of the Act has been met (see Melissa Jaggard v Tranby Pty
Ltd trading as The Court Hotel No. 608 of 1996 76 WAIG
4720 per Senior Commissioner G.L. Fielding).

Having made this preliminary finding the question is whether
the employer has nevertheless acted harshly and unfairly in
its dismissal of the applicant. It is for the applicant to estab-
lish that the dismissal was, in all the circumstances, unfair.
Despite legislative changes in recent years, the test for ascer-
taining whether a dismissal is harsh, oppressive or unfair re-
mains that outlined by the Industrial Court in Undercliffe
Nursing Home v Federated Miscellaneous Workers Union
(1995) 65 WAIG 385 and also Nydegger v Tredway Shoe Store
(1990) 70 WAIG 3383. The question to be answered is whether
the right of the employer to terminate the employment has
been exercised so harshly oppressively or unfairly against the
employee as to amount to abuse of the right. A dismissal for a
valid reason within the meaning of the Act may still be unfair
if, for example, it is affected in a manner which is unfair but if
the employment which has been terminated in a manner which
is procedurally irregular that will not of itself necessarily mean
the dismissal is unfair (see Shire of Esperance v Mouritz 71
WAIG 891 and also Byrne v Australian Air Lines (1995) 65
IR 32. Both of these cases make it clear that all of the circum-
stances surrounding the dismissal, including the reasons for
dismissal, need to be considered.

These tests need to be applied to the circumstances of this
case. The case is unusual in that the Commission has only
heard sworn evidence called on behalf of the applicant. De-
spite a number of suggestions from the Commission that it do
so, the respondent did not provide evidence on oath and by
failure to cross-examine the applicant on the fundamental parts
of her evidence-in-chief has left that evidence unchallenged.

Insofar as the evidence of Ms Hooper is concerned, I have
no reason to find that she is anything other than a credible
witness. She was prepared to admit that there were occasions
during her employment when she was spoken to about her
language. I accept her evidence that never at any time was it
put to her, other than in the most general way, that there were

difficulties with the financial viability of the firm and it is
clear that at no time was she confronted with the allegations
of stealing. The allegations which were made by the respond-
ent have not been supported by any corroborative evidence at
all. In fact they can be categorised as vague and superficial.
For instance the fundamental piece of evidence relied on, that
is the allegation that Ms Hooper stole some hair colour, was
not only devoid of any evidentiary support, it was said to have
occurred on a day when, clearly on the evidence, Ms Hooper
was not at work. On the basis of the evidence before the Com-
mission, there cannot be a finding adverse to Ms Hooper. The
accusations made about her are, on the evidence, baseless. Of
even less force are the unsworn allegations from the bar table
that other employers may have made derogatory statements
about Ms Hooper. These were hotly denied by Ms Hooper
under oath.

Clearly there has been unfairness in this dismissal and, on
the basis of the criteria that are required to be applied, there
has been harshness and oppression in the dealings by the re-
spondent directed towards Ms Hooper which lead to the Com-
mission finding that she has been unfairly dismissed.

I now need to deal with the question of re-instatement.
In this case Ms Hooper does not seek re-instatement, but

rather seeks compensation for unfair dismissal. It must be
observed that the primary remedy under the Act is re-
instatement and only if the Commission is satisfied that re-
instatement or re-employment is impracticable, or if the
employer fails to comply with an order for re-instatement, can
an order be made for compensation. It is not enough for the
applicant to say she does not want her job back, or sufficient
for the respondent to say it does not to re-employ her. Rather
it is for the Commission to be satisfied in all of the circum-
stances that re-instatement or re-employment is impractica-
ble. That must be done making an evaluation of the
practicalities.

After hearing the parties it is clear though that it would be
extremely difficult to re-create a working relationship. Ms
Hooper says that she does not know how she could work for
someone who had accused her of stealing and it appears as
though the Respondent has a reciprocal low regard for her.
These attitudes are hardly a satisfactory basis upon which to
re-establish an employment relationship in an establishment
such as a hairdressing salon. There has been, in my view, irre-
trievable breakdown of the employment relationship and it
would be unpractical to re-instate the applicant to her former
employment.

In circumstances like this the Commission is authorised to
order the respondent to pay compensation to the applicant for
�loss or injury caused by the dismissal�. To this end Mr
Crossley referred me to a number of relevant cases. He di-
rected my attention to Grant Spire and Geoffrey Thomas
Spanswick v Giovanni Del Paggio trading as Perth Brick and
Block Company 61 WAIG 790. He indicated that the writing
of the Chief Industrial Commissioner E.R. Kelly, as he was
then, concerning the principles to govern compensation was
important, saying that, in essence, the fundamental rules which
appear in that decision have changed little.

A detailed discussion of the rules to be applied are set out in
Melissa Jaggard v Tranby Pty Ltd trading as The Court Hotel
by Fielding SC at p.4723.

In Ms Hooper�s case it appears as though she was paid
amounts which varied from $366.00 per week to $551.00 per
week with an average of around $485.00. Since her dismissal
she claims to have unsuccessfully sought alternative perma-
nent employment. She has been able to gain work with a mo-
bile hairdresser but says her earnings have been limited to the
vicinity of a gross of $500.00. I accept her evidence that she
has made efforts to gain employment with a number of em-
ployers in her industry. I am also of the view that she could
have expected a reasonable period of further employment with
the respondent. However I discount that as a factor which
should affect the amount of compensation because it is clear
that there was some financial difficulty faced by the respond-
ent. In the event I have decided there should be compensation
but it should only relate to the earnings that Ms Hooper would
have received if her employment with the respondent had con-
tinued from the 3rd September till the date of this hearing,
less any earnings that she has received in the meantime.
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The Commission will issue orders that Ms Kellie Hooper was
unfairly dismissed, that re-instatement is not a viable option,
that compensation based on the average weekly earings should
be paid between the date of dismissal and the date of the hearing
less any earnings in the meantime. The applicant will be re-
quired to produce to the Commission certificates setting out any
earnings received. As there is a varying amount of earnings over
the life of the employment contract the parties will be required
to confer and advise the Commission within 14 days of the date
of issue of these Reasons of an agreed average weekly earnings
in order that compensation can be calculated. Minutes of a Pro-
posed Order will then issue.

Appearances:Mr T. Crossley on behalf of the applicant.
Mr F. Anderson on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Ms K. Hooper

and
Lou Lou Pty Ltd T/A Price Attack

No. 1208 of 1996.
COMMISSIONER J.F. GREGOR .

20 December 1996.
Declaration and Order.

HAVING heard Mr T. Crossley on behalf of the Applicant
and Mr F. Anderson on behalf of the Respondent the Com-
mission pursuant to the powers conferred on it under the In-
dustrial Relations Act, 1979, hereby declares and orders:

1. THAT the Applicant was unfairly dismissed by the
Respondent.

2. THAT reinstatement of the contract of employment
would not be viable.

3. THAT the Respondent pay to the Applicant com-
pensation in the sum of $4,469.39 by way of ten
monthly payments of $446.90, commencing on 27
December 1996 and thereafter by the 27th day of
the month.

(Sgd.) J.F. GREGOR,
[L.S] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Dawn Marshall
and

Willowmead Nominees Pty Ltd t/as Swan Contract
Personnel.

No. 550 of 1995.

COMMISSIONER C.B. PARKS.
17 January 1997.

Reasons for Decision.
THE COMMISSIONER: The Notice of Application filed in
this matter asserts that between 15 January 1990 and 24 April
1995 Ms Marshall �...had been employed at Minenco through
Swan Contract Personnel for 5 ½ years� and asserts that on
the lastmentioned date she was unfairly dismissed from her
employment with the respondent. The respondent denies that
it employed the applicant and asserts that it had a principal
and contractor relationship with Ms Marshall who, in that
capacity, had provided her services to the respondent�s client
Minenco Pty Ltd (hereinafter referred to as Minenco). Both
parties request that the Commission determine, as a

preliminary matter, whether Ms Marshall had been an em-
ployee of the respondent, that being a requirement to ground
the jurisdiction of the Commission and provide the applicant
the necessary standing for the nature of the claims made to be
dealt with by the Commission. At the commencement of pro-
ceedings, and with leave of the Commission, the applicant
amended the particulars of her application to state that she
commenced her alleged employment with the respondent on
14 April 1993. In its Notice of Answer and Counter Proposal
filed in response to the application made, therespondent as-
serts that the contract for service that Ms Marshall had with
the respondent applied from 19 April 1993.

At the outset of proceedings the agent for the applicant sought
to have the commission rule that the onus lay with the re-
spondent to prove that Ms Marshall had been a contractor,
and not with her to prove that she had been an employee of
the respondent. Section 29 of the Industrial Relations Act,
1979 (the Act) provides standing to an �employee� to refer to
the Commission a claim of unfair dismissal from employment.
Hence an applicant need be an employee for a valid applica-
tion to be before the Commission and the substance thereof
dealt with. A person who files an application in the Registry
of the Commission thereby asserts that the application has
been validly made and hence it is axiomatic that such a person
substantiate the assertion made. The onus lies with Ms Marshall
to firstly establish that she had been an employee of the re-
spondent, and secondly that she had been unfairly dismissed
by the respondent.

Ms Marshall came to have a relationship with the respond-
ent in 1993 through her association with Minenco a client of
the respondent. According to the applicant she became asso-
ciated with Minenco in January 1990 when, as an employee
of Lenton Designs Pty Ltd (hereinafter referred to as Lenton),
she was placed at Minenco and there worked as a Tracer. Ms
Marshall says that in July in 1992 she resigned from Lenton
and commenced employment with Code Contract Personnel
Pty Ltd (hereinafter referred to as Code) and remained at
Minenco where she continued to work. In April 1993 she re-
signed from Code and joined the respondent as an employee,
at the behest of Minenco where she continued to work but in
an office administration capacity.

It is conceded on behalf of the applicant that the written
contract she entered into (exhibit L2), and the manner in which
her remuneration thereunder was taxed and claimed by her
for assessment purposes, portray her as a contractor who has
undertaken a contract for service and not a contract of service
as is applicable to an employee. The agent for Ms Marshall
asserted that she had been forced to enter this nature of con-
tract; that she had no control over the manner in which her
remuneration had been taxed; that the manner in which she
was taxed forced her to claim that her tax be assessed on that
same basis ie as a contractor and not as an employee; that the
true manner in which she served the respondent was that of an
employee, an indicator of which is the payment of a superan-
nuation levy on her behalf by the respondent; and that Minenco
had acted as an agent for the respondent and exercised control
over her appropriate to an employer and employee relation-
ship.

The respondent contends that the written contract entered
into with Ms Marshall is self speaking and clearly shows that
it is a contract for service. It is denied that Ms Marshall was
forced to enter into the contract. The respondent asserts that
Ms Marshall freely entered their contracted relationship after
such was offered and explained to her. It is said that through-
out the relationship she conducted herself and her affairs as a
person party to a contract for service. Further whatever had
been the control exercised by Minenco over the work she had
performed was not as an agent for the respondent.

The facts set out hereunder are not in dispute�
� The respondent is a registered employment agency.
� Minenco utilised the respondent and other employ-

ment agencies to provide it with the services of per-
sons to undertake work for Minenco.

� Ms Marshall had been engaged by Lenton, Code,
and then the respondent, consecutively throughout
the period she served at Minenco and her relation-
ship with each employment agency had been de-
scribed as that of �contractor�.
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� On or about 14 April 1993 Ms Marshall was informed
by Mr P. Daniel, an officer of Minenco and her su-
pervisor, that�

(a) no tracing work remained and therefore her
services in that capacity were no longer re-
quired;

(b) alternative work existed in office administra-
tion and Minenco was prepared to have her
undertake that work;

(c) however, should the alternative work be ac-
cepted it was preferred that she undertake that
work through the agency of the respondent
rather than that of Code.

� On 14 April 1993 Ms Marshall met with Mr W.M.
Beatty, the Managing Director for the respondent,
he offered to engage her and left in her possession a
written proposed contract, time sheets relating to the
payment procedures contained in the proposed con-
tract, together with a prescribed payments taxation
declaration, all for her consideration and signature
where appropriate should she accept the offered ba-
sis of engagement. At that meeting it was agreed that
should Ms Marshall accept the engagement she
would initially be paid weekly rather than fortnightly
as was contained in the proposed contract.

� On 15 April 1993 Ms Marshall signed the proposed
contract, as amended by hand to reflect weekly pay-
ments at clause 3. (exhibit L2), signed the prescribed
payments taxation declaration (exhibit L3) and re-
turned these documents to Mr Beatty.

� The �Contract Agreement� (exhibit L2) executed be-
tween the applicant and the respondent, so far as
may be relevant�

(a) describes Ms Marshall as �the contractor�;
(b) operates from 19 April 1993;
(c) requires that Ms Marshall invoice the respond-

ent for work done;
(d) records that �prescribed payments tax� will

be deducted and that any other taxes that may
be due are the liability of Ms Marshall;

(e) prescribes that the applicant is responsible for
her own and any employees� insurances;

(f) records that the applicant has no right to �holi-
day pay, sick pay or long service leave�;

(g) prescribes that the respondent has no right to
direct or control the work of Ms Marshall �ex-
cept as is normal in a relationship between the
(respondent) and its contractors�;

(h) declares that �Nothing in this Agreement
shall be deemed or construed to give rise
to or create the relationship of master and
servant between the (respondent) and the
(applicant), and the (applicant) hereby ad-
mits and acknowledges that at all times
during the period of this Agreement the
(applicant) will be performing duties as an
independent Contractor with, and not as an
Employee of, the (respondent)�.

� Throughout the relationship between the applicant
and the respondent, Ms Marshall�

(a) was not directed or controlled by the respond-
ent regarding her performance of work at
Minenco;

(b) did not attend Minenco, or worked less hours
than usually required at Minenco, by direct
arrangement with Minenco management and
no other;

(c) invoiced the respondent for her services to
Minenco, at weekly intervals until 13 August
1993 and thereafter fortnightly until 14 Janu-
ary 1994, a total of at least 24 occasions (ex-
hibit L4);

(d) was remunerated according to the terms of
their contract eg did not seek payment for any
leave or absences from Minenco;

(e) received payment for work done after the de-
duction of the prescribed payments tax;

(f) claimed for taxation assessment purposes that
she operated as a business in her relationship
with the respondent (exhibits L6, L8 and L9).

It is the testimony of Mr Beatty that he had been advised by
Mr Daniel from Minenco that there was the likelihood of en-
gaging Ms Marshall and he therefore made telephone contact
with her. Mr Beatty says that he then met with Ms Marshall
on 14 April 1993 at the offices of Minenco where he informed
her that the respondent was prepared to engage her as a con-
tractor, he explained the nature of such a relationship, and left
a proposed �Contract Agreement�, and other relevant and as-
sociated documents in her possession so as to allow her time
to consider the written form of what he had put to her orally.
At that time Mr Beatty recollects that Ms Marshall stated a
wish to be paid weekly rather than the respondent�s proposed
fortnightly and that had been acceptable. The applicant re-
members meeting with Mr Beatty and that he handed her docu-
mentation which she subsequently signed. Ms Marshall recalls
raising with Mr Beatty her wish to be paid weekly and that an
agreement was reached in relation thereto however she says
that she does not recall whether Mr Beatty explained the na-
ture of the contract he offered her and the significance of be-
ing engaged as a contractor. Ms Marshall says she did not
comprehend the significance of the written contract she signed
and thought herself to be an employee of the respondent. The
applicant expressed the view that she was forced to enter into
the contract with the respondent by reason of the circumstances
which had confronted her, that is, if she wished to remain at
Minenco and therefore retain the opportunity to earn an in-
come, she would be required to perform different work and to
secure that opportunity she was expected to enter into a rela-
tionship with the respondent. Ms Marshall pleaded general
ignorance of the taxation laws and says that she relied upon
�her accountant� to prepare the correct type of returns and in
the manner allowed. Ms Marshall did not accept any respon-
sibility for having submitted taxation returns describing her
as having conducted business as a contractor but she did indi-
cate an understanding that being so described was material to
the expenses claimed.

Mr Daniel indicated to Ms Marshall the preference of
Minenco that she enter a relationship with the respondent to
undertake the available administration work. Ms Marshall says
she entered her relationship with the respondent in the belief
there was a compulsion to do so in order to gain the adminis-
tration work. Clearly Minenco had a preferred position. The
act of expressing that preference did not however constitute
an unquestionable demand upon the applicant. There is no
evidence that any other act or thing was said or done on be-
half of Minenco which, could be construed as compelling Ms
Marshall to leave Code and enter a relationship with the re-
spondent, nor is there any evidence why Ms Marshall could
have reasonably concluded that a compulsion existed. Absent
the disclosure of any justifiable reason for the applicant hold-
ing her belief, the belief does not evidence a compulsion upon
her to enter the material relationship. Equally there is no evi-
dence of any compulsion to enter a particular kind of relation-
ship with the respondent ie that of contractor.

The terms of the contract between Ms Marshall and the re-
spondent are unequivocal. She is clearly described as a con-
tractor to the respondent, it is also declared therein that she
will work as an independent contractor and the relationship
between the parties is not one of master and servant, and fur-
ther, the terms of the contract regarding the absence of a right
to leave, the requirement as to insurances, and the nature of
taxation to be observed, are terms of the type appropriate to a
contractor and not an employee.

There is no great conflict between the testimony given by
Ms Marshall and Mr Beatty regarding their meeting and the
content of their discussion with each other which lead to the
parties entering their contract relationship in April 1993. When
that discussion took place Ms Marshall requested she be re-
munerated weekly instead of fortnightly as had been proposed
by the respondent. She therefore was aware at that time what
the respondent proposed and obviously gained that knowl-
edge either via the explanation from Mr Beatty, or by having
read it in the proposed contract. Mr Beatty has said that the
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nature and terms of the proposed contract were explained to
Ms Marshall. This she does not deny but says she does not
recall an explanation regarding the status of contractor. Ms
Marshall certainly also understood there were operational terms
of the contract which did not allow her any paid leave and
required her to submit invoices for payment. The applicant
never claimed payment for any leave and she submitted in-
voices for a lengthy period yet her recollection of that is that
she submitted very few in number. I am satisfied that Mr Beatty
did explain to Ms Marshall that she would be engaged as a
contractor and that the relationship to be established would
be regulated and conducted according to the proposed con-
tract. I am also satisfied that Ms Marshall retained the pro-
posed contract and related documents for one day before
signing the contract and therefore had the opportunity to read
and digest its terms. She could have sought advice if there
were things she did not understand and had that been a con-
cern to her. Ms Marshall did not seek advice and signed the
contract. Throughout their relationship the parties conducted
that relationship and their affairs consistent with a contract
for service.

Although the applicant now says she believed herself to be
an employee of the respondent she never questioned why she
had been referred to as a contractor, nor why her tax payments
were deducted according to the �Prescribed Payments Sys-
tem� appropriate to a contractor and principal relationship
instead of the �Pay As You Earn� system of instalments ap-
propriate to an employee. The accountant engaged by Ms
Marshall prepared her taxation returns on the basis she oper-
ated as a business and, notwithstanding that conflicted with
her alleged belief that she had been an employee, she did not
question him regarding that matter or the basis upon which
the respondent made tax deductions from the monies earned
by her. Having heard and observed Ms Marshall I believe she
had an insouciant attitude to her legal status in the workplace
and the consequence thereof and viewed the written contracts
she entered into regarding work at Minenco as little more than
procedural formalities that lead to the provision of a monetary
income.

I find that the preponderant evidence is that Ms Marshall
was a contractor to, and not an employee of, the respondent.
Her dispute with the respondent is therefore not an industrial
matter and she does not have the standing to bring an applica-
tion to the Commission. Her application will therefore be dis-
missed.

Appearances:  Mr G. McKenzie on behalf of the Applicant
Mr T. Lucev (of Counsel) on behalf of the Respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Dawn Marshall
and

Willowmead Nominees Pty Ltd t/as Swan Contract
Personnel.

No. 550 of 1995.

COMMISSIONER C.B. PARKS.
17 January 1997.

Order.
HAVING heard Mr G. McKenzie on behalf of the Applicant
and Mr T. Lucev (of Counsel) on behalf of the Respondent
the Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders:

THAT this application be and is hereby dismissed.
(Sgd.) C.B. PARKS,

[L.S] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Anthony Joseph Portolesi

and
Fini Group Management Pty Ltd.

No. 1819 of 1996.
COMMISSIONER A.R. BEECH.

24 January 1997.
Reasons for Decision.

PRELIMINARY POINT RE ADJOURNMENT OF
PROCEEDINGS

THE COMMISSIONER: The Commission has before it an
application pursuant to s29(1)(b)(i) of the Act by Mr Portolesi
claiming that he has been unfairly dismissed and seeking re-
instatement. The claim is opposed and the Commission has
been informed that Fini Group Management Pty Ltd has com-
menced an action in the Supreme Court for an order that Mr
Portolesi pay damages in the sum of certain monies said by
Fini Group to have been spent by Mr Portolesi without au-
thorisation, interest upon the sum of money, special damages,
a declaration that Mr Portolesi is liable to account to Fini Group
as a constructive trustee of a certain sum, a declaration as
against Mr Portolesi regarding a charge in equity over certain
real property or a declaration that the property be the subject
of a constructive trust in favour of Fini Group. Fini Group has
sought an order from the Supreme Court that this application
before the Commission be stayed pending the hearing of the
Supreme Court action. Mr Portolesi opposes the Supreme
Court action and in turn has sought an order from the Su-
preme Court that its own proceedings be stayed pending the
determination of this application in the Commission.

During conference proceedings held before the Commis-
sion pursuant to s.32 on the 16th January 1997, Fini Group
requested the Commission not to proceed with this applica-
tion pending the determination by the Supreme Court of its
application for a stay against the Commission or alternatively
until its action in the Supreme Court has been heard. At the
conclusion of the conference I indicated that I would not agree
with the request from Fini Group and that I would publish my
reasons for that conclusion. What follows are those reasons.

I acknowledge that, although it is not part of the industrial
relations system, the Supreme Court does have supervisory
jurisdiction over all courts and tribunals in the State and may,
in the absence of legislative intervention, order the staying of
proceedings of courts of inferior jurisdiction (Connell v Gun-
ning J and others, Unreported, SCt of WA, Library No 930525
per Rowland J at 13). However, in this case there is legislative
intervention. Section 34(3) of the Industrial Relations Act,
1979 states that proceedings before the Commission shall not
be impeached, or held bad for want of form nor shall they be
removable to any court by certiorari or otherwise. Relevantly,
section 34(4) states that, except as provided by the Act, no
proceeding of the Commission shall be liable to be challenged,
appealed against, reviewed, quashed, or called in question by
any court on any account whatsoever. It is clear that those
provisions will not prevent the Supreme Court from exercis-
ing supervisory jurisdiction by way of prerogative writ if the
Commission acts without jurisdiction (Gudgeon v Black (1994)
14 WAR 158). In R v Coleman; Ex parte Confederation of
Western Australian Industry (Inc) (unreported, Supreme Court,
WA, Library No 92017, 27 March 1992) Murray J said that:

 �s34 is to be construed on the basis that certiorari is
excluded where a right to challenge the jurisdictional ba-
sis on which an order is made is the subject of a right of
appeal under the Act. If no such right exists then the im-
plication is that the supervisory jurisdiction of the Su-
preme Court by way of the prerogative writs is not
excluded.�

 (at p19)

In this case no issue of jurisdiction arises. It is not suggested,
nor do I think it can be suggested, that the application before
the Commission is not within jurisdiction. There is a right of
appeal in s49 against any decision, including a qualified right
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of appeal against a finding, made in this application. But the
Commission was not informed of any authority to support the
argument that the Supreme Court has the power to order that
proceedings within jurisdiction in the Commission be stayed.
In my view it is not clear that the general supervisory jurisdic-
tion of the Supreme Court is exercisable in the manner sought
by Fini Group and to the extent that it seeks an adjournment
of this application pending the hearing of its application in
the Supreme Court for an order staying this application, I would
not grant an adjournment.

I add that I am informed that the Supreme Court will give
consideration to both Fini Group�s application for a stay of
this application and to Mr Portolesi�s counter application on
the 17th February next. In the event that the Supreme Court
considers that a stay order as sought by Fini Group is avail-
able and should be made then, of course, that order would be
given effect to according to its tenor.

To the extent that the Fini Group�s request is that the Com-
mission should exercise its powers under s27(f) and adjourn
this application indefinitely pending the determination of its
Supreme Court action against Mr Portolesi, different consid-
erations arise. Where an employee has been dismissed for rea-
sons which have led to criminal proceedings being initiated
against the employee the Commission will give consideration
to whether the proceedings before the Commission should
proceed in advance of the criminal proceedings (see for ex-
ample Schouten v Telestra (1993) 49 IR 399; McMahon v
Gould (1982) 1 Aust Co Law Cases 98; Gotsis v Puglia (un-
reported SC NSW 4079/93 19/7/94); Hammond v Common-
wealth, (1982) 42 ALR 327). This involves considerations of
the accused�s right to silence in the criminal proceedings and
the potential for proceedings held before the Commission, or
the tribunal, prior to the criminal proceedings to affect the
administration of justice in the criminal proceedings. It also
involves a consideration of the difference in the standards of
proof between proceedings before the Commission and be-
fore a court in criminal proceedings. However, the Supreme
Court proceedings taken by Fini Group against Mr Portolesi
are not criminal proceedings therefore I do not think that such
considerations apply in this case.

A request for an adjournment is a matter for the discretion
of the Commissioner concerned. The test for the exercise of
the Commission�s discretion is the test set out in Myers and
Myers [1969] WAR 19 at 21:

�Where the refusal of an adjournment would result in a
serious injustice to one party, an adjournment should be
granted unless in turn this would mean a serious injus-
tice to the other party.�

In my view the issue before the Commission in this applica-
tion is quite distinguishable from the matter that is before the
Supreme Court. The Commission is asked to deal with a claim
that Mr Portolesi�s dismissal is unfair and his claim that he be
re-instated. In contrast, the Supreme Court is not being asked
to judge the fairness or otherwise of the dismissal which oc-
curred. Indeed, the Supreme Court is not even being asked to
judge the legality of the dismissal. The issue before the Su-
preme Court is the claim of Fini Group described at the com-
mencement of these Reasons. Such a claim is manifestly not
an industrial matter for the purposes of the Commission�s ju-
risdiction. The fact remains that Mr Portolesi�s claim that he
was unfairly dismissed cannot be dealt with in the Supreme
Court and Fini Group�s claim for damages and other relief
cannot be dealt with by the Commission. It is the case that
both proceedings involve the same parties and that the deter-
mination of the content of Mr Portolesi�s contract of employ-
ment will be necessary in both matters but the relief sought is
quite different. While there is the possibility of differing con-
clusions regarding the content of Mr Portolesi�s contract of
employment the two jurisdictions are quite different such that
I am not persuaded that a serious injustice will result to the
Fini Group if this application before the Commission proceeds.
In my view an adjournment of this application would, how-
ever, lead to a serious injustice to Mr Portolesi. He has been
dismissed from his employment. That is an event of funda-
mental moment to him and in my view his claim that it was
unfair ought be dealt with by the Commission, which is spe-
cifically clothed in the jurisdiction to deal with such a claim,
without delay. I am reinforced in that conclusion when I

consider that it has been held that claims of unfair dismissal
and for re-instatement should be dealt with promptly. Accord-
ingly the request for an adournment is refused and the appli-
cation will be listed for hearing.

Appearances:Mr D. Solomon (of counsel) on behalf of the
applicant.

Mr M. Bennett (of counsel) on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Fiona Smith-Gander

and
Australia One Pty Ltd

No. 1449 of 1996.
COMMISSIONER P E SCOTT.

17 January 1997.
Reasons for Decision.

THIS is an application pursuant to s.29(1)(b) of the Industrial
Relations Act 1979 whereby the applicant says that she has
not been allowed a benefit, not being a benefit under an award
or order, to which she is entitled under her contract of service
with the respondent. The application as filed contained a
number of claims, however the only claim pursued at hearing
related to the deduction of a total of $2,547.00 from commis-
sions claimed by the applicant to be owed to her. These de-
ductions were to pay for 50% of the cost of relief staff engaged
to replace the applicant in her absences, in September 1995,
March 1996 and July 1996.

The applicant was engaged by the respondent in November
1994 to undertake the retail travel business of the respondent.
Her business card described her as the �Retail Travel Man-
ager�. She was engaged on a salaried basis from November
1994 until the 30th June 1995 when the parties agreed to pay-
ment based on gross commissions earned by the retail travel
business. This was to be 60% of gross commissions earned by
the business, with 40% of gross commissions to go to the re-
spondent. The applicant was also to receive 100% of the gross
commissions on the sales of travel insurance.

What is in dispute between the parties is the deduction from
commissions earned of costs associated with the provision of
replacement staff during the applicant�s absences. The appli-
cant says that on the first occasion that this occurred, in Sep-
tember 1995, she was to take one week�s leave but took a
second week at short notice so she offered to pay 50% of the
cost of relief staff at that time on the basis that she �felt it
would be a nice gesture to do because I�d pulled the second
week out of the hat at fairly late notice ...� (p.4b transcript).
She says that Mr Brian Kusel, the Managing Director of the
respondent, instructed her to engage a temporary replacement
through a particular source. She says, too, that she did not
expect this payment of temporary replacement staff to be an
ongoing arrangement. It was her contention that the offer to
pay 50% of this cost related to the second week only of her
leave, however she ended up paying 50% for both weeks on
the basis that Mr Kusel �presented me with the bill and said
�you are now to include your cheque for the residual�.� (tran-
script p.4c). She consequently wrote out a cheque for this
amount.

The next time she was away was in April 1996 and this was
for one week. The applicant says the purpose of this trip was
to act as a tour group escort which she did each year. This was
for 65 people on a trip to the Eastern States for a particular
sporting event. The applicant says that this was profitable for
her employer and was done through the Respondent. The ap-
plicant says that she did not expect that the time would be
considered to be annual leave. A temporary staff member was
hired for a period of seven half days. The applicant was in-
structed to arrange this replacement. Again she was asked to
pay 50% of the cost of this and it was directly deducted from
her payment.
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There was then a trip to Europe which was to another sport-
ing related event and the applicant described this as being
education leave in accordance with normal arrangements
within the industry aimed at providing those working in the
industry with direct experience which they are able to report
back to their employer and make use of within the employer�s
business. She says she did not claim any of the expenses re-
lated to these trips from her employer but claimed them on
her personal tax.

The applicant did not challenge the employer regarding the
deductions because, she says, Mr Kusel tended to dismiss her
thoughts and ideas about how the business ought to be run
and that she felt intimidated by his presence. She did, how-
ever, finally confront him when he tried to change her con-
tract and she resigned as a result. The applicant says that when
there was a dispute between herself and the respondent as to
payment, Mr Kusel suggested that she should take the matter
to �the Industrial Tribunal� to have it sorted out. However,
she chose to resign.

The respondent takes a different view of the arrangement.
The respondent�s only witness, Mr Brian Kusel, agrees that
there was an arrangement reached between the parties for the
applicant to receive 60% of commissions earned by the retail
business as from the 1st July 1995. In addition she was to be
paid 100% of commissions received for travel insurance.

The applicant was the only employee of the company en-
gaged in its retail travel business and she was to run that busi-
ness. Mr Kusel says that the intention discussed between the
parties was that the applicant should find another person to
work in the business to provide cover whenever she was away
and that she was free to come to whatever arrangements in
engaging such a person as she thought appropriate. She failed
to engage someone on a regular basis and therefore it was
necessary to go to the extent of engaging, through an agency,
temporary staff to cover her absences.

The respondent says that the applicant provided a regular
monthly account to the respondent which set out the calcula-
tions of commissions earned by the business and payments to
be made to her including any deductions from those payment
such as for superannuation. Exhibit 2 is such a statement. This
sets out �FINALISED FILES AS AT 30 APRIL 96� and is
said by Mr Kusel to be in the applicant�s handwriting. It con-
tains a summary of amounts paid by clients to the Respondent
and amounts paid out by the Respondent. It then sets out cal-
culations of the commission payable of which 60% was allo-
cated to the applicant from this amount, and a deduction for
superannuation was calculated. A further deduction is noted
as �Less Frontline x 50% 252.00�. This is said by Mr Kusel to
represent 50% of the account by Frontline Personnel WA Pty
Ltd for the cost of the provision of temporary replacement
staff during the applicant�s absence. A further deduction is
made for income tax.

Exhibit 3 is an invoice from Frontline Personnel WA Pty
Ltd dated 3.10.95 for a �temporary assignment� from 18-29
September 1995. Mr Kusel says that the handwriting at the
bottom of the invoice indicating that the applicant and Mr
Kusel each paid 50% of this account, is that of the applicant.
Mr Kusel acknowledges that this was a move away from the
original agreement between them but that it was agreed to do
so. He says that a trip in April 1996 was on the basis that the
applicant was accompanying the group for which she had made
arrangements, but that group was attending a surf carnival in
which her husband was participating and that that was the real
reason for her going. Otherwise there was no need for her to
accompany the group and the business was left in the situa-
tion of having no-one to staff its office. He said that this was
her responsibility and that she gave an undertaking when she
first took on the arrangement on a commission only basis that
she would run the entire retail operation as a business within
a business (transcript p.14).

The respondent says too that the trip to Europe was when
the applicant accompanied her husband on a channel swim
and this involved four weeks� annual leave being paid on a
50% basis. He says that at this point, when the respondent
decided that it was appropriate to document the arrangement
of sharing of replacement staff costs, that the applicant de-
cided to terminate her employment.

CONCLUSIONS
It is important to state that the question before the Commis-

sion is not whether the arrangements between the parties were
fair or whether the applicant was �poorly dealt with by her
employer� as submitted for the applicant, but whether, in ac-
cordance with s.29(1)(b) she has not been allowed a benefit,
not being a benefit under an award or order, to which she is
entitled under her contract of service. The onus is on the ap-
plicant to prove that the benefit claimed did arise under her
contract of employment and that she had not been allowed
that benefit by her employer.

As with many cases before the Commission where the par-
ties are not represented by experienced advocates and choose
to represent themselves, the parties� respective cases are put
in ways which do not make an assessment of the evidence
easy, and matters of significance may be excluded from their
evidence or not challenged in cross examination. That is the
nature of problems which arose in this case. In this case the
respondent chose not to cross-examine the applicant, how-
ever the respondent gave conflicting evidence to that of the
applicant. Also, the applicant�s representative, her husband,
did not cross-examine the respondent�s witness in respect to
some important issues. The Commission ought not allow such
technical failings to prejudice the outcome, and in fact the
provisions of Section 26(1)(a) and (b) recognise this.

I make the following findings:
1. Having observed the witnesses I find that where there

is conflict in the evidence, the evidence of Mr Kusel
is to be preferred to that of the applicant.

2. That while it may seem somewhat unusual for an
employee to be expected to pay for the cost of
replacement staff whilst the employee takes leave,
the arrangement between the parties was not a
normal arrangement between an employer and a
salaried employee. It  was an arrangement
whereby the sole employee of the business was
earning the income of the business and was paid
according to the income of the business, by be-
ing paid a percentage of that income.

3. It was the applicant who originally suggested payment
of the temporary staff on the basis of a 50% payment
by her and 50% by the employer, however she now
says that this was only to have been for one week of
the two weeks� leave and that she did not anticipate
the arrangement would continue. She did not object
to paying for both weeks, or to the arrangement being
repeated. It was not until the final occasion that she
objected and resigned notwithstanding the respond-
ent�s suggestion of having the matter referred to an
industrial tribunal. It is reasonably open to find that
the arrangement for the payment by the applicant of
50% of replacement staff costs by her was mutually
agreed to. There is nothing to suggest that it was not
so until the applicant resigned. I find that it was agreed
between the parties.

4. It was the applicant who prepared and presented fi-
nancial reports to the respondent including exhibits
2 and 3 which indicate that it was she who did the
calculations of payments to be made, and had at least
some opportunity to raise the issue during this proc-
ess. Money was not deducted without her knowl-
edge or consent.

5. The applicant continued to receive 60% of commis-
sions earned and 100% of commissions on travel
insurance less 50% of temporary replacement staff
costs when she was absent and not earning the in-
come from which commissions would be paid.

On this basis, I am not satisfied that the applicant is
entitled to be paid the amounts which were deducted to
pay for the temporary relief staff. I am not satisfied that
this constitutes an entitlement under her contract of serv-
ice but rather appears to have been an arrangement reached
between the parties at the applicant�s suggestion and con-
tinued without objection until termination. There is no
evidence before the Commission to sustain the claim that
there is an entitlement to these amounts. On this basis the
application will be dismissed.
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Appearances:  Mr C Smith-Gander appeared on behalf of
the Applicant.

Mr B Kusel appeared on behalf of the Respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Fiona Smith-Gander

and
Australia One Pty Ltd.

No. 1449 of 1996.
COMMISSIONER P E SCOTT.

17 January 1997.
Order.

HAVING heard Mr C Smith-Gander on behalf of the Appli-
cant and Mr B Kusel on behalf of the Respondent, now there-
fore the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act, 1979, hereby orders�

THAT this application be, and is hereby dismissed.
(Sgd.) P. E. SCOTT,

[L.S] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Raymond John Stockwin

and
Cable Sands Pty Ltd.

No. 528 of 1996.
COMMISSIONER A.R. BEECH.

7 January 1997.
Reasons for Decision.

THE COMMISSIONER: Mr Stockwin complains that his dis-
missal on the 5th March 1996 was harsh, unfair and unrea-
sonable and he seeks an order re-instating him in his
employment.

His dismissal followed an incident on the 1st March 1996
when he abused his supervisor, Mr Butler, accused Mr Butler
of having stated that Mr Stockwin had been �bludging on
workers� compensation� and had invited Mr Butler to come
�outside the gate to sort the matter out�. Although one wit-
ness to the incident, Mr Noakes, gave evidence that he heard
Mr Stockwin threaten �to smash Mr Butler�s head in� I am
inclined not to accept his evidence because Mr Stockwin de-
nied using those words and Mr Butler did not give evidence
that those words were used. However, even without those
words the evidence shows that Mr Stockwin�s behaviour was
threatening and abusive towards his supervisor. Mr Stockwin
was suspended for five days and then dismissed. His action
was seen by the company as conduct which cannot be toler-
ated, even if Mr Stockwin had been provoked. Further, Mr
Stockwin had received a �first and final warning� in Septem-
ber 1995 for a similar, if not identical, incident and his action
was seen as a second incident. Mr Stockwin was dismissed
with the payment of one month�s wages in lieu of notice and
his outstanding leave entitlements.

Preliminary Point
Before turning to the merit of the claim it is necessary to

deal with a preliminary point raised by Mr Clohessy arising
from the fact that Mr Stockwin was on workers� compensa-
tion. The preliminary point arises from s84AA of the Workers�

Compensation and Rehabilitation Act 1981 which is set out
below:

Employer to keep position available during worker�s
incapacity
84AA. (1) Where a worker who has been incapaci-
tated by disability attains partial or total capacity for
work in the 12 months from the day the worker be-
comes entitled to receive weekly payments of com-
pensation from the employer, the employer shall
provide to the worker�

(a) the position the worker held immediately be-
fore that day if it is reasonably practicable to
provide that position to the worker; or

(b) if the position is not available, or if the worker
does not have the capacity to work in that po-
sition, a position�

(i) for which the worker is qualified; and
(ii) that the worker is capable of perform-

ing,
most comparable in status and pay to the position men-
tioned in paragraph (a).
Penalty: $5 000.

(2) The requirement to provide a position mentioned
in subsection (1) (a) or (b) does not apply if the employer
proves that the worker was dismissed on the ground of
serious or wilful misconduct.

(3) Where, immediately before the day mentioned in
subsection (1), the worker was acting in, or performing
on a temporary basis the duties of, the position mentioned
in paragraph (a) of that subsection, that subsection ap-
plies only in respect of the position held by the worker
before taking the acting or temporary position.

(4) For the purpose of calculating the 12 months men-
tioned in subsection (1), any period of total capacity for
work is not to be included.

[Section 84AA inserted by No. 48 of 1993 s.39.]
Mr Clohessy argued that because Mr Stockwin was on work-

ers� compensation s84AA(2) means that he cannot be dismissed
unless his action constituted serious or wilful misconduct. Mr
Clohessy submitted that Mr Stockwin�s action did not consti-
tute serious or wilful misconduct and therefore the dismissal
contravened s84AA(2) and was invalid.

Essentially s84AA requires the employer to preserve the
employee�s job until the employee returns to work within 12
months unless the employee was dismissed for serious and
wilful misconduct. In Mr Stockwin�s case he became partially
fit for work on the 13th February 1996. On that day Cable
Sands did give him his job back. At that stage s84AA was
complied with. Mr Clohessy maintains that Mr Stockwin is
still �on workers� compensation� and this is true, at least as at
the date of hearing. The work performed by Mr Stockwin in
February aggravated his injury and he made an appointment
to see his doctor for the 6th March on which occasion he again
was certified unfit for work. This case concerns his dismissal
on 5th March and I cannot see that s84AA was breached by
Cable Sands on that occasion because s84AA only applied at
the time Mr Stockwin became either partially or totally fit for
work on 13th February.

Prior to the insertion of s84AA there was no statutory re-
striction on terminating the employment of an employee who
is absent from work on workers� compensation. Termination
of employment could occur provided the relevant notice pe-
riod was given (HEIU v St George�s Hospital (1975) 55 WAIG
1053). Section 84AA makes it an offence to dismiss an em-
ployee for the first 12 months while the employee is absent on
workers� compensation unless the dismissal is for serious and
wilful misconduct. But in Mr Stockwin�s case he was not ab-
sent from work on workers� compensation when he was dis-
missed. He had been certified fit for either partial or full
employment and was actually at work (although not required
to attend pending the company�s consideration of his action)
when he was dismissed.

If indeed an employee absent on workers� compensation is
dismissed so that the employer, in breach of s84AA, does not
offer the employee his or her previous job back upon attain-
ing partial or total capacity for work in the 12 months from
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the day the employee becomes entitled to receive weekly
payments of compensation from the employer, the breach
renders the employer liable to a penalty under that Act. Al-
though Mr Clohessy argued that s84AA prevented Mr
Stockwin�s dismissal from happening that is not the case. As
the High Court recently observed, the fact that a statute pro-
hibits the doing of an act does not show that the act cannot be
done (per Latham CJ in Automatic Fire Sprinklers v Watson
as cited with approval by Brennan CJ, Dawson and Toohey JJ
in Byrne v Australian Airlines Ltd (1995) 69 ALJR 797 at
804). The question whether Mr Stockwin was dismissed on
the 5th March is thus a question of fact. A dismissal which is
in breach of the Workers� Compensation and Rehabilitation
Act 1981 may of itself also be unfair although the fact of the
breach will be simply one factor to be taken into account in
the overall circumstances (Newmont Australia v AWU (1988)
68 WAIG 677 at 679). I therefore do not uphold Mr Clohessy�s
preliminary point.

The Merit of the Claim
On the previous 4th December, Mr Stockwin and a number

of other employees were engaged in replacing a cable on a
winch. Mr Butler was the supervisor on that particular job. As
a result of an instruction given to the winch operator the cable
unexpectedly drew taut, causing Mr Stockwin to suffer an in-
jury to his arm and he was off work until the 17th February
1996. Mr Stockwin gave direct evidence that it was Mr But-
ler�s instruction to the winch operator which caused the acci-
dent. There is certainly evidence that it was Mr Butler who
gave the instruction and there is evidence that he was wrong
to do so (exhibits 6 and 7). On the 13th February 1996 Mr
Stockwin was certified as partially fit for work and he returned
to the job. On the 25th February 1996 he was certified as fully
fit for work.

On the 28th February 1996 he and Mr Hutchins, a fellow
mobility worker who was in his second day of employ-
ment at that time, were given the task of undoing head
feed bolts. They did so. I accept Mr Hutchins� evidence
that, at the conclusion of that job, they both went in search
of another supervisor to see if any further work needed to
be done. Elsewhere at this time Mr Oriel was approached
by Mr Butler who asked him where Mr Stockwin was.
When Mr Oriel stated that he had not seen Mr Stockwin,
Mr Butler, according to Mr Oriel, stated that Mr Stockwin
was �probably off bludging somewhere� and that Mr
Stockwin was �a bludging [word deleted]�. I tend to ac-
cept the evidence of Mr Oriel over Mr Butler on this point.
Mr Oriel was cross-examined and remained quite firm in
his evidence. In contrast I found Mr Butler�s answers on
this point in cross-examination to be less positive, stating
that he could not recall such a conversation rather than
that it had not occurred (transcript pp 84, 87, 88). Over-
all, from the vantage point of observing the witnesses dur-
ing the course of their evidence, I am quite certain that
the conversation occurred as Mr Oriel had indicated in
his evidence. I observe from the evidence that Mr But-
ler�s comments to Mr Oriel were improper and without
foundation and not appropriate to be made by a supervi-
sor, even if they were, as Mr Adams suggested to Mr Oriel,
a �general sort of remark�. Although there is some sug-
gestion that Mr Butler�s comments related to both Mr
Stockwin and Mr Hutchins I reject the suggestion. Mr
Hutchins was in his second day of employment and I think
it unlikely that such comments would be directed to him.
I prefer the evidence of Mr Oriel in this regard as he heard
the comments of Mr Butler directly. It follows that I do
not accept Mr Butler�s evidence that he did not discuss
Mr Stockwin�s �workers� compensation� or that he has
�no recollection� of the conversation. Mr Oriel relayed
this conversation to Mr Stockwin and this is what led to
Mr Stockwin�s antagonism towards Mr Butler when he
next saw him two days later.

Given Mr Horner�s role in the decision taken by the com-
pany to dismiss Mr Stockwin, two incidents concerning Mr
Horner and Mr Stockwin are relevant. The first incident con-
cerns the accident at the dredge on the 4th December previ-
ously referred to. A few minutes after the accident Mr Horner
attended the dredge and an incident occurred between Mr
Horner and Mr Stockwin when Mr Horner grabbed Mr
Stockwin by the shirt and Mr Stockwin resisted. I am satisfied

that there was no physical altercation between them but the
evidence of Mr Horner about Mr Stockwin�s actions differs
from the evidence of witnesses of the incident. In particular,
Mr Horner�s evidence that Mr Stockwin pushed him prior to
Mr Horner �putting his arm out� and �perhaps grabbing Mr
Stockwin�s shirt� is in contrast to the evidence about the inci-
dent of Mr Seroka, Mr Bentley and Mr Oriel who witnessed
it. Mr Seroka saw Mr Horner �grabbing him by the shirt� and
found the event pretty amazing; he did not see Mr Stockwin
�chesting� Mr Horner. Mr Bentley saw both Mr Horner and
Mr Stockwin heated and Mr Oriel saw that it was �a bit of a
tussle� and that Mr Horner looked �aggressive�. Although
nothing directly turns upon the incident concerning the dredge,
I conclude from the evidence overall that Mr Horner�s under-
standing that Mr Stockwin �pushed him� first is not correct.
The weight of the evidence is the other way around. I do not
overlook Mr Stockwin�s own evidence that he �shouldered�
Mr Horner, but, as with Mr Horner�s evidence, the evidence
of witnesses who were not involved in the altercation is to be
preferred to the conflicting evidence of the two participants
themselves. The overall effect of this evidence is not clear. I
understand that Mr Horner was concerned immediately fol-
lowing the accident to Mr Stockwin, that Mr Stockwin should
come away from the dredge and that Mr Stockwin was upset
and swearing. However I am left with the impression from the
evidence that Mr Horner�s conduct was more physical than
was required. It seems that Mr Stockwin thought so, because
he subsequently wanted to lodge a formal grievance against
Mr Horner arising from the incident. Early in January 1996,
Mr Stockwin, who was not at work due to his injury, went to
Mr Horner�s office on site in order to fill out a formal griev-
ance against Mr Horner for the incident on the dredge. Mr
Stockwin was dressed at the time in T-shirt, shorts and thongs.
The evidence is that Mr Horner refused to permit Mr Stockwin
to fill out the grievance form against him because Mr Stockwin
was not wearing safety boots. When this evidence was given I
found it difficult to understand why Mr Stockwin needed to
wear safety boots in order to visit mine administration in the
capacity of a visitor. I accept without hesitation the evidence
of Mr Robbins, a safety representative, that his understanding
is that visitors are not required to wear safety boots. But, sig-
nificantly, I fail to understand why Mr Horner refused to let
Mr Stockwin fill out a grievance form against himself merely
because he was not wearing safety boots. In this regard also, I
found Mr Horner�s evidence less than satisfactory. When asked
whether he remembered �turning Mr Stockwin away� because
he was not correctly attired Mr Horner answered: �I didn�t
turn him away. I suggested that he go home and put on the
correct clothing and footwear and then he could come back�
(transcript p 61). On the evidence, Mr Horner did indeed �turn
him away�.

Mr Horner�s further evidence is that Mr Stockwin attended
on two occasions rather than one occasion. But that is not
supported by any other evidence and is contradicted by the
evidence of Mr Stockwin. And further, Mr Horner�s statement
that Mr Stockwin was alone is in stark contrast to the evi-
dence of Mr Stockwin, Mr Robbins and, indeed, of Mr Oriel
that Mr Robbins was with Mr Stockwin at the time. I have no
reason to disbelieve the evidence of Mr Robbins and find that
he did, indeed, attend Mr Horner�s office with Mr Stockwin
and was a witness to the conversation between them. Given
my conclusion that the refusal to allow Mr Stockwin to fill
out the grievance is inexplicable and that Mr Stockwin was
not alone when he went to Mr Horner�s office, I am inclined
to reject Mr Horner�s evidence where it conflicts with Mr
Stockwin�s evidence. Indeed, the evidence overall tends to
support Mr Stockwin�s credibility under oath and assists me
in the conclusion I have reached that, generally, Mr Stockwin
gave his evidence truthfully even if, at times, that evidence
prompted a conclusion against his own interest. I think Mr
Stockwin has a temper and is too prone to react verbally if
provoked, but I accept his evidence.

Threatening and abusive behaviour by an employee towards
his or her supervisor is certainly misconduct but, as was stated
during the hearing, not all misconduct justifies dismissal. In-
deed Mr Horner stated that if it had not been for the previous
incident for which Mr Stockwin received a first and final warn-
ing, the incident of the 1st March would have warranted coun-
selling rather than dismissal. In the context of Mr Horner�s
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incidents with Mr Stockwin, that Mr Butler, who is Mr
Stockwin�s supervisor, indeed did make derogatory comments
about him to another employee, that there was in fact no physi-
cal violence and given the evidence of the type of language
readily used in the workplace, Mr Stockwin�s dismissal was
unfair. Given that Mr Horner was unaware that Mr Butler made
the comments which he did (transcript p 59) the decision made
by the company to dismiss him was made without the knowl-
edge of all the facts. Indeed the company�s approach was only
to ascertain the views of Mr Stockwin and Mr Butler as to the
incident itself and then to decide to dismiss Mr Stockwin be-
cause the incident was seen as a second offence. While I un-
hesitatingly state that Mr Stockwin�s behaviour was
inappropriate and that the company was right to treat the inci-
dent of the 1st March seriously, in the light of the evidence
produced before the Commission, dismissal was unfair. I do
not lose sight of the fact of the earlier incident and the �first
and final warning� given to Mr Stockwin but it is important to
state that a second incident does not lead to a dismissal auto-
matically. A second incident will need to be examined if the
company is not to leave itself exposed (AFMEPKIU v BHP
Iron Ore Pty Ltd (1996) 76 WAIG 4761). Every case must be
judged on its own facts and there is no absolute rule that fight-
ing in the workplace, let alone threatening and abusive behav-
iour, justifies dismissal (see for example UFTU v Pay-Co
Products (1990) 70 WAIG 2497 at 2499 and see also Yew v
ACI Glass Packaging IR Court of Australia, Wilcox CJ, 11/
12/96, unreported). The Commission was referred to the Acosta
case (RRIA v AWU (1987) 67 WAIG 320) by the company in
support of its argument that Mr Stockwin�s behaviour cannot
be tolerated even if provoked but the Commission has previ-
ously held that the Acosta case does not say that any threat of
violence in the workplace no matter what the circumstances
justifies dismissal. It should be recognised that we are dealing
with men and not angels and in the context of strong language
on a mine site words might be said in bravado, especially where
there is provocation. If it had not been for the background
incidents referred to above Mr Stockwin�s claim would not
have succeeded. However, in the context of the background
to the incident of the 1st March and the decision to dismiss,
Mr Stockwin�s conduct did not warrant the ultimate penalty
of dismissal and his dismissal was unfair.

The Commission is obliged to order reinstatement unless it
is impractical. There is no suggestion that it is impractical.
There is no criticism of Mr Stockwin�s work. He received a
satisfactory performance appraisal on the 8th November 1995
and a salary increase (exhibit No 5). None of the employees
with whom Mr Stockwin did work, and with whom he will
now work again, suggested that there would be a difficulty in
this regard. Mr Stockwin is of the view that any differences
between him and Mr Butler are capable of being discussed
and agreed and I see no reason to doubt that. I accept Mr
Stockwin�s evidence that the availability of work in the Nannup
area is very limited. Certainly Mr Stockwin needs to control
his reactions in future and recognise the authority of the man-
agement but the company also should ensure that the conduct
of all of its employees, including management, is above re-
proach. Mr Stockwin should be reinstated from the time he is
certified as fit to return to work.

I record here also that a liberty is reserved in the event that
a witness or a person summonsed as a witness claims the cost
of attendance. Minutes of a proposed order now issue.

Appearances:  Mr R. Clohessy appeared on behalf of the ap-
plicant.

Mr T. Adams appeared on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Raymond John Stockwin

and
Cable Sands Pty Ltd.

No. 528 of 1996.
COMMISSIONER A.R. BEECH.

23 January 1997.
Supplementary Reasons for Decision.

THE COMMISSIONER: Subsequent to the Reasons for De-
cision issuing in this matter the parties met and have advised
the Commission that with the advantage of knowledge of the
Commission�s Reasons an agreement has been reached. The
parties advise that a formal order in the terms proposed is not
necessary and request that the matter be finalised on that ba-
sis. Accordingly an order will issue reflecting the unfairness
of the dismissal and otherwise discontinuing the application.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Raymond John Stockwin

and
Cable Sands Pty Ltd.

No. 528 of 1996.
COMMISSIONER A.R. BEECH.

23 January 1997.
Order.

HAVING HEARD Mr R. Clohessy on behalf of the applicant
and Mr T. Adams on behalf of the respondent, now therefore,
I the undersigned Commissioner of the Western Australian
Industrial Relations Commission, pursuant to the powers con-
ferred on me under the Industrial Relations Act 1979 hereby:

1. DECLARE that the dismissal of Mr R.J. Stockwin
from his employment on the 5th March 1996 was
unfair; and

2. ORDER that the Commission refrain from further
hearing the matter.

(Sgd.) A.R. BEECH,
[L.S] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Paul Turner

and
Elsinore Holiday Units

No. 1416 of 1996.
Kym Leanne Stanicic

and
Elsinore Holiday Units.

No. 1417 of 1996.
SENIOR COMMISSIONER G.L FIELDING.

24 December 1996.
Reasons for Decision.

SENIOR COMMISSIONER: The respective Applicants in
each of these matters were together employed by the proprie-
tors of the Respondent firm to act as the live-in caretaker/
managers of accommodation units owned by the firm in
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Scarborough. In general, the Applicant Turner, was responsi-
ble for maintenance and general caretaking of the premises
and the Applicant Stanicic, for the office and administrative
work although the duties were not precisely delineated in that
way by the Respondent.

The Applicants were employed by the Respondent in this
role from on or about the 2nd September until on or about the
1st October last when their employment was terminated by
the proprietors of the Respondent. They were employed un-
der a written contract, which provided amongst other things,
for a �salary package�. So far as is material, that package pro-
vided for them each to receive a �retainer� of $360.00 pay-
able each week and for them each to receive 1% of �the gross
turn-over paid on a weekly basis.� In addition, as part of the
salary package they were to receive a weekly car allowance
and in certain circumstances, a tool allowance.

The written contract contains no mention of the hours to be
worked by the Applicants, either jointly or separately, other
than that they were required to live in and to ensure that the
office �is attended on a 24 hour basis�. It seems common
ground that they were required to be available to attend to
customers needs around the clock seven days a week, subject
to one day off each week. The parties differ, however, as to
how much time it should normally take to perform adequately
this function.

Each of the Applicants claim to have been denied benefits
under their contract of employment, in that they were denied
payment for overtime worked between Monday and Friday
inclusive and denied payment for work performed on the week-
ends. Furthermore, they claim to have been overcharged for
the electricity consumed by them in the house they occupied
during the course of their employment.

They each contend that they were employed on the basis of
a 40 hour week from Monday to Friday but regularly worked
in excess of 40 hours over that time period and generally
worked on both days of the weekend. Indeed, they claim to
have collectively worked slightly more than 88 hours between
Monday and Friday in excess of the 40 hour weekly limit and
to have worked slightly more than 62 hours on Saturdays and
53 hours on Sundays for which they received no recompense.
Furthermore, they claim to have worked 11½ hours without
payment on their only designated day off.

The Applicants refer to and rely to a significant degree on
the fact that the weekly payslips given to them by the Re-
spondent indicated that they were paid for 40 hours work and
that their rate of pay was $9.00 per hour for a �weekday�.
They therefore claim to be entitled to $9.00 for each hour
worked in excess of 40 between Monday and Friday and for
all hours worked each weekend and on their day off. Thus
they jointly claim the sum of $1983.00 as and for overtime
worked by them.

The Respondent on the other hand says that the contract
was formulated on the basis that the Applicants were to re-
ceive a salary package which was to be independent of the
hours worked. The Respondent draws attention to the fact that
in addition to the �retainer� the Applicants were each entitled
to a commission based on turnover. This arrangement is said
to be consistent with working in an industry which is charac-
terised by the need to work seven days a week around the
clock. The Respondent says that the reference to 40 hours of
work and to weekdays on the payslip was included as a matter
of convenience for the purpose of determining leave and other
entitlements. Furthermore, this arrangement was said to be
forced on the Respondent because the computer software pack-
age used by it to process remuneration for its employees did
not make provision for those in receipt of a salary as distinct
from a weekly wage based on an hourly rate. In any event, the
Respondent challenges the veracity of the record kept by the
Applicants of the hours they claimed to have worked. The
Respondent says that the list was never checked by any of its
representatives and indeed, was not brought to the Respond-
ent�s attention until after these proceedings were instituted.
Furthermore, the Respondent asserts that on many of the oc-
casions when its representatives checked the Applicants� work
they were found not to be working at times when the record
shows them to have been working.

For the Applicants to succeed in their respective claims it is
incumbent upon them to establish on the balance of

probabilities, that it was a term express or implied, of their
contract of employment that they should be paid an additional
sum for work performed in excess of 40 hours and on week-
ends as they claim. In that regard, it is common ground that in
discussions which led to them signing their contract of em-
ployment no mention was made by them or by a representa-
tive of the Respondent to the salary being based on a 40 hours
week. Indeed, it is common ground that there was no mention
at all of the hours of work other than that the work was to be
performed on a live-in 24 hours a day arrangement. The Ap-
plicants say that the first they heard of a 40 hour week ar-
rangement was when they received their first pay slips. As to
that, I unreservedly accept the evidence of Ms Roast, the per-
son responsible for the preparation of the weekly payslips for
the Respondents� employees. She testified, and I accept it to
be a fact, that the wage slips were prepared in the manner
indicated for the reasons outlined above. In particular, I ac-
cept her evidence that the reference to 40 hours was not in-
tended to reflect the hours worked and that even if the
Applicants had only worked 20 hours a week, the pay slip
would show 40 hours and they would receive the same amount
of pay. Moreover, I accept her evidence that following receipt
of the first payslip the Applicant Turner approached her about
not being paid for work on weekends, whereupon she explained
to him why the pay slip was in the form in which it was and he
appeared to be quite happy with that explanation.

In all the circumstances, I am far from convinced even on
balance, that the Applicants contract of employment provided
for overtime on the basis upon which they claim. There is no
express provision in the contract for that nor in the circum-
stances is there any scope to imply such a term. Apart from
the fact that such a term is not consistent with the terms of the
contract suggesting that the Applicants were required to give
24 hours attention to certain aspects of the job, subject to re-
lief one day per week, I cannot think that a reasonable person
in the Respondent�s position would intend that such an open-
ended arrangement as that envisaged by the Applicants would
apply. Under the arrangement which they contend applied there
is no mechanism to check on how long they each worked nor
the time taken by them to perform their duties. The Applicants
suggested that such a term ought to be implied because it was
standard practice within this country for employees to work
40 hours a week between Monday and Friday and to receive
additional payment in the form of overtime payments for work
performed outside of those hours. There was no evidence of
that custom and indeed, from my knowledge of industrial re-
lations in this country the Applicants would be hard pressed
to produce any such evidence. The Minimum Conditions of
Employment Act 1993, provides that employees shall receive
a pro rata increase in the statutory minimum rate of pay for
each hour worked in excess of 40 but that is a different issue.
In any event, it is an entitlement which can not be enforced by
the Commission.

In any event, I feel bound to say that I have some misgivings
about the accuracy of the record produced by the Applicants of
their hours of work. I accept the evidence of Mr Groves and of
Ms Smith, two of the Respondent�s principal employees, that
when they attended the flats they often found one or the other of
the Applicants not to be working or otherwise not present when
they claim to have been. I accept the evidence of Mr Groves,
that on one occasion both Applicants were working on balanc-
ing the books, when it was only necessary for one of them to
perform that task. Again, I unreservedly accept the evidence of
Mrs Cameron who with her husband is currently a joint care-
taker/manager of the units in question, that the nature of the job
is such that if the caretakers wanted to work 18 hours a day they
could do so but the job does not warrant such long hours; it can
normally be performed more quickly than the Applicants ap-
peared to claim was the case.

In my view, it follows that the Applicants� claim for overtime
is not made out and therefore must fail. In short, I am far from
convinced that it was a term of their contract of employment
and in any event I am not satisfied that they worked the hours
they claim. Even if it was shown that work was actually per-
formed during those hours there is little to suggest that it was
done with the express or implied approval of the Respondent.

The claim with respect to electricity charges should like-
wise fail. The written contract provides that 50% of the elec-
tricity costs �on the house� will be paid by the Respondent.
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The contract in this respect as in many others, is less than
satisfactory and somewhat deficient. It provides only that the
Respondent is to pay 50% of the costs of electricity. Only by
implication does it suggest that the Applicants should pay the
balance.

The Applicants do not question that they are responsible for
50% of the electricity charges but rather they question the
quantum of the cost charged to the house. Their principal com-
plaint is that they have been charged for half of the electricity
consumed in the office attached to the house as well as the
house itself. However, it is far from clear that the house for
these purposes should be considered to be separate from the
office. As I understand it, the same meter serves both the house
and the office. Certainly it is not clear on the evidence, whether
the house should be considered to be separate and distinct
from the attached office. The relevant contractual benefit for
the Applicants is that the Respondent will pay half of the cost
of the electricity consumed in the house. However the house
is looked at, the evidence clearly suggests that the Respond-
ent has met that obligation. The account which covers the pe-
riod in question, suggests that on the basis of a domestic tariff
the daily charge (including the supply charge) was in the or-
der of $4.70 a day. The Applicants were employed for a pe-
riod of approximately 28 days. On that basis they would be
liable for a cost in the order of $65.00. They have however,
been debited with the sum of $57.00. In the circumstances, I
am not convinced that they have been denied a contractual
benefit, which was that the Respondent would pay 50% of the
costs in question. Although I have no hesitation in accepting
the evidence of Mr Stanicic, the father of the Applicant
Stanicic, regarding the rate at which the electrical equipment
in the house and in the office consumed electricity I am con-
cerned, in view of the evidence of Ms Smith regarding the use
by the Applicants of the electrical equipment in the house,
that the information supplied to him upon which he did his
calculations was not accurate.

It follows that each of the applications should be dismissed.
It may be that there are aspects of the contract or of the Re-
spondent�s conduct which are inconsistent with the provisions
of the Minimum Conditions of Employment Act 1993 but if
that is the case, and I do not say it is, that is a matter for
another court, not for the Commission.

Appearances:Mr Paul Turner and Ms K.L.Stanicic both
appeared in person.

Ms A.Smith as agent on behalf of the Respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Paul Turner

and
Elsinore Holiday Units.

No. 1416 of 1996.
SENIOR COMMISSIONER G.L. FIELDING.

24 December 1996.
Order.

HAVING heard the Applicant in person and Ms A. Smith on
behalf of the Respondent the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act, 1979,
hereby orders:

THAT this application be and is hereby dismissed.
(Sgd.) G.L. FIELDING,

[L.S] Senior Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Kym Leanne Stanicic

and
Elsinore Holiday Units.

No. 1417 of 1996.
SENIOR COMMISSIONER G.L. FIELDING.

24 December 1996.
Order.

HAVING heard the Applicant in person and Ms A. Smith on
behalf of the Respondent the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act, 1979,
hereby orders:

THAT this application be and is hereby dismissed.
(Sgd.) G.L. FIELDING,

[L.S] Senior Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Alan Whyborn

and
BHP Iron Ore Pty Ltd.

No. 1503 of 1996.
COMMISSIONER S A CAWLEY.

3 December 1996.
Reasons for Decision.

THE COMMISSIONER: This application was made under
section 29(1)(b)(i) of the Industrial Relations Act, 1979. By it
Mr Alan Whyborn claims he was harshly, oppressively and/or
unfairly dismissed from his employment as an electrical fore-
man on 3 October 1996. In relief he seeks orders for re-em-
ployment and compensation for loss of contractual benefits
from the time of his dismissal to the time of such re-employ-
ment.

The employer, the correct citation of which is BHP Iron Ore
Pty Ltd, denies that Whyborn was dismissed harshly, oppres-
sively or unfairly.

It is an agreed fact that Whyborn was dismissed on 3
October 1996 from the position of electrical foreperson at
the iron ore mining operations of BHP Iron Ore Pty Ltd
(hereinafter �the Company�) at Newman in the Pilbara
region of the north west of Western Australia. The mine
site and the nearby town-site may be described in general
terms as isolated.

The application was filed on 17 October 1996. The Compa-
ny�s answers were filed five days later on 22 October 1996.
The following day Whyborn�s representative, Mr A Lovell
requested that the claim be listed for urgent hearing in
Newman. It is the case that the Industrial Relations Act, 1979
(hereinafter �the Act�) enjoins the Commission to pursue con-
ciliation of disputes which come before it until it is satisfied
that course has been exhausted. The schedule to Whyborn�s
application as filed was unusual in that the Western Austral-
ian Industrial Relations Commission was urged to list the
matter directly for an (expedited) hearing on the basis that
conciliation proceedings in the Australian Industrial Relations
Commission already had been held and the employer had
maintained �intransigent� and �rigid� views and the applicant
and his family were experiencing significant stress. In its an-
swers the Company denied that it was �intransigent� or held
�rigid views� and stated it was not opposed to further concili-
ation proceedings.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 77 W.A.I.G.514

In considering the respective positions of the parties and
having regard for the fact of a conciliation proceeding in the
Australian Industrial Relations Commission (as a result of an
application since discontinued), the fact of the relatively iso-
lated location involved, the elapse of time since the dismissal
and the applicant�s pleas for an early hearing as well as the
statutory injunction for the Commission to be satisfied that
conciliation was exhausted, the Commission�s Deputy Regis-
trar based in Karratha in the Pilbara was directed pursuant to
section 93(8) to travel to Newman and enquire into and report
back to the Commission on the dispute by no later than 11
November 1996. The parties were informed of this on 29 Oc-
tober 1996.

On the same date the parties were notified that the Commis-
sion would convene a conciliation conference pursuant to sec-
tion 32 of the Act in Newman on Friday 15 November 1996
and that a hearing, if no resolution was reached beforehand,
would proceed on that same date.

The Deputy Registrar reported back to the Commission on
8 November 1996 to the effect that he had convened meetings
of the parties in Newman on 7 November 1996 and, despite
extensive discussions that day and by telephone hook-up the
following day, the dispute between Whyborn and the Com-
pany remained unresolved.

The scheduled conciliation conference on 15 November
1996 did proceed, but given the extensive opportunities for a
resolution already afforded the parties, no issues of fact or
merit of the dismissal were canvassed; only the question of
any prospect for resolution. Nothing changed. The dispute
remained

In view of that the hearing proceeded later that day and
through Saturday 16 November 1996 with a further full day
of hearing on Friday 22 November 1996.

Witnesses called on behalf of the applicant in the course of
the hearing were: the dismissed employee Alan Whyborn, his
wife Susan Whyborn, Ronald Charles Brown (with Whyborn
one of six forepersons in field maintenance), Roy Alexander
McCreanor (one of two supervisors, field maintenance),
William Arthur Cochrane (superintendent, field maintenance),
Alan Hogan (production manager), Jayson Roy Aveling (elec-
trical tradesperson), Jason Barbetti (mechanical tradesperson),
Cheryl Elaine Greenhalgh (electrical assistant), Robert Evans
(electrical shift fitter), Doug Stead (mechanical tradesperson
and union convenor), Anthony Joseph Jackson (electrical
tradesperson), Larry Healy (tradesperson and union convener),
Edward Pyle (tradesperson), Peter McInerney (tradesperson),
Neil Stephens (electrical tradesperson), Jodie Brown (appren-
tice electrician), Robin Weidenbruch (equal opportunity ad-
viser and acting industrial relations manager) and Brian Steane
(general manager, Newman).

Whyborn commenced employment with the Company on
11 October 1989 as an electrical fitter. This was the second
time he had been employed by the Company at Newman. He
had been employed by the Company previously at Newman
(1980-86) and at Port Hedland (1975-77).

Whyborn was promoted to the position of electrical
foreperson on 7 April 1990 in the Mine Maintenance Depart-
ment of the Company�s Newman operations. He worked in
this position until his instant dismissal on 3 October 1996.
Whyborn was paid four weeks pay in lieu of notice. As
foreperson Whyborn, along with another foreperson Ron
Brown, had been the first line of supervision for a crew of
approximately 15 employees engaged as mechanical
tradespersons, electrical tradespersons, mine workers and
motor vehicle drivers.

The dismissal was carried out by the Production Manager,
Hogan. At the time of dismissal Whyborn was handed a letter.
Excluding salutations it was as follows �

The Company has conducted an investigation in respect
of an incident which took place on 21 September 1996
involving yourself displaying offensive material in the
workplace. During the investigation, you admitted that
you displayed offensive material.

After concluding the investigation, the Company finds
your conduct to be unacceptable. This is particularly so
given your position of Foreperson and your recent poor
attitude. As you acknowledged during the investigation,

the conduct was inappropriate. You have been advised
previously that this type of behaviour will not be toler-
ated in the workplace.

Therefore the Company hereby, in accordance with your
contract of employment, gives you notice to terminate
your contract of employment with four (4) weeks pay in
lieu of notice.

Your termination is effective from Thursday, 3 October
1996.

You are requested to contact the Personnel office on
753392 to make the necessary arrangements for you to
receive all entitlements owed to you upon termination of
your employment.

[Exhibit D]

Whyborn was escorted off the premises shortly after and
driven to his home in a company vehicle.

Evidence of the �incident� of 21 September 1996 was given
by Whyborn, Ronald Brown, Pyle, Barbetti, Aveling,
Greenhalgh and others at work in the field maintenance sec-
tion on that date.

It is Brown�s evidence that at about 5.00pm that day he was
talking with an employee (Pyle) near a glassed-in notice board
in an area of the shovel pad workshop when another employee
(Barbetti) came in, looked at the notice board and became
angry and agitated. Brown intervened, removed the item from
the notice board which was angering Barbetti and, in an effort
to calm him down, encouraged him to destroy the item. Barbetti
immediately did so and, according to Brown and Barbetti�s
evidence, Barbetti calmed down and the matter was consid-
ered by both to be settled. Brown�s only other actions that day
in relation to the incident were to inform the other foreperson
Whyborn about it and to make a diary note about the incident.
According to Brown he saw his actions as consistent with
Company policies and that, apart from his keeping an eye out
for any �chiacking�, he considered the incident not only over
but resolved.

Brown says he heard no more about the incident until he
was approached eleven days later, on 2 October 1996, by one
of his immediate supervisors (McCreanor) who raised it with
him. Brown said he was unaware how McCreanor became
aware of it or any source of complaint about it to McCreanor.
Brown says he told McCreanor what had occurred with re-
spect to Barbetti and the destruction of the item. He says
McCreanor said he was wrong to have allowed the item to be
destroyed because it was �pornographic�.

The following day, 3 October 1996, what was termed an
�investigation� was commenced by the Company. The first
person interviewed was Whyborn. It is the evidence of
Whyborn that as he came off a 12 hour shift at approximately
5.45am on 3 October 1996 he was approached by McCreanor
and asked to come to what McCreanor�s notes [Exhibit F] say
was the Field Maintenance Conference Room �for a chat�.
McCreanor�s evidence supports Whyborn on this point. In
effect then Whyborn had no inkling at all he was about to be
subjected to an interview, the first of a series of interviews of
employees about the incident of 21 September 1996, and his
only interview in the course of a Company investigation which
was to result in a decision to dismiss him put into effect just
10« hours later.

The �chat� was not to be just with McCreanor. As well as
McCreanor there was an investigation team comprised of the
other supervisor, Mr R Barnes, Cochrane and a Mr G Parmenter
who is described as the Senior Personnel Officer. Parmenter
did not give evidence.

It is Whyborn�s evidence that he was asked about the inci-
dent of 21 September 1996 and as soon as he realised that it
involved the person who had been the original subject of the
item placed in the notice board he told his interviewers what
he had done.

This evidence and the evidence of other employees on that
shift such as Aveling, Barbetti, Pyle and Greenhalgh as well
as the other foreperson Brown goes to the whole of the inci-
dent and not just Whyborn�s role.

It can be summarised as follows. A popular contractor by
the name of Bruce Winter, who had worked with or around
these maintenance employees on the mine site was leaving
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Newman. A photograph of him, fully clothed and leaning
against a shoulder high filing cabinet had been taken. Some-
one had superimposed a picture of a naked lower front male
torso on the bottom half of the clothed contractor�s photo-
graph and left it in the crib room. It was seen by a number of
employees. The Commission was told by employees who were
present when the contractor (who did not give evidence) saw
the doctored photograph that he thought it was a huge joke.
The evidence is that all employees who actually saw the doc-
tored photograph were neither offended by it nor complained
about it then or at all.

At some time the doctored photograph of the contractor was
placed on a glassed in notice board in the shovel pad work-
shop. The person/s who did this remain unknown. Whyborn
was not involved in the superimposing of the picture of a na-
ked lower front male torso on the bottom half of the photo-
graph of the contractor or in placing it in the glassed-in notice
board.

What Whyborn did was at some time to remove the doc-
tored photograph from the notice board and stick on over the
head of the contractor the head of Aveling wearing hard hat
and safety glasses cut out from a photograph. He then placed
the now (more) doctored photograph back in the notice board.
Whyborn did this, he said, because he believed Aveling was
responsible for the earlier doctoring and he thought it would
be a good joke on Aveling who he judged would find it funny.

The evidence is that that is how it transpired with one ex-
ception. That was Barbetti. All the other employees who actu-
ally saw the photograph, now doctored again by Whyborn by
the addition of another employee�s head, either thought it was
funny or at most inoffensive.

Barbetti did not think it was funny and was indeed angry
when he saw the doctored photograph in the notice board.
Barbetti, who gave evidence on behalf of Whyborn said he
was angry, not because he was offended by the display per se,
but because he believed his head had been superimposed and
he did not want to be involved in what he perceived as a round
of jokes amongst certain of the employees. His evidence as to
the sequel leading to the destruction of the item in the notice
board corroborated that of Brown which was supported too
by that of Pyle. As noted Barbetti, like Brown, said that he
saw the incident as settled then. He says he made no formal
complaint at all and no informal complaint thereafter. Barbetti
also gave evidence that shortly after on the same day Whyborn
came to him saying that he had heard of his anger, confirmed
that it was Aveling�s and not Barbetti�s head on the item and
apologised to him for any hurt. Barbetti says that he accepted
Whyborn�s comments as to identity and that as he considered
the incident was already settled there was nothing more to it.
Whyborn�s evidence is that he too considered the matter set-
tled.

As noted, the item on display on 21 September 1996 was
destroyed that day. An item said by witnesses who saw the
original to be a near replica of the doctored photograph was
produced to the Commission [Exhibit A]. Another, with a cut
out of Aveling�s head superimposed was evidenced as a near
replica of the item after Whyborn amended it [Exhibit B] was
also produced.

As it turned out Barbetti, Brown and Whyborn were
wrong about the matter being settled on the day of the
incident.

The impetus for the Company�s subsequent pursuing of the
issue was due to McCreanor. McCreanor, who had taken up
the post of Supervisor in March 1996, says that on 30 Sep-
tember 1996 a person informed him that pornographic mate-
rial had been on display in the workshop and he/she had been
disgusted that a foreman had been involved. This was charac-
terised as an informal complaint by McCreanor. He refused to
divulge the name of the alleged complainant to the Commis-
sion on the basis that he had promised the person that his/her
identity would be kept confidential. When pressed in cross
examination he said the complainant was not a staff person
and he was unaware of whether he/she actually had seen the
item being complained about and indeed had not asked that
question of him/her. The exclusion of staff narrows down the
field to wages employees of the Company, contractors and
their employees, family members of staff and wages employ-
ees and anyone else in Newman or elsewhere.

McCreanor says he reported the informal complaint to
Cochrane. It seems that the identity of any complainant was
of no or insufficient interest to the Company for it to press the
point with McCreanor then or subsequently and there was some
evidence that senior management considered it appropriate
for McCreanor to maintain a confidence. Its position as put at
the hearing was that the fact or otherwise of any complaint
was irrelevant to the decision to dismiss. It says the dismissal
was justified, as the letter of termination stated, by Whyborn�s
unacceptable conduct on his admittance that he �displayed
offensive material� in the workplace and that this
unacceptability was particularly so given his position of
foreperson and �recent poor attitude�. The matters of �admit-
tance�, �offensive display� and �recent poor attitude� are taken
up subsequently.

It was put on behalf of Whyborn that he has been deprived
of any opportunity to test the motives of the alleged com-
plainant for, for instance, malice.

McCreanor interviewed Brown about the incident on 2 Oc-
tober 1996. McCreanor made a diary note of the discussion.
This and McCreanor�s direct evidence differs in some respects
from that of Brown on that interview. For instance
McCreanor�s notes state that Brown told him Pyle said to
Brown that �he was disgusted that a foreman was involved in
this type of incident� whereas Brown denies he made such a
statement and Pyle�s adamant evidence is that he said no such
thing to Brown. I accept the evidence of Brown and Pyle on
this point.

In any event McCreanor discussed the matter with Cochrane
and Barnes and another meeting was arranged that day. This
was attended by McCreanor, Cochrane, Barnes, and a Mat-
thew Brady from the Company�s Employee Relations Depart-
ment. Apparently it was then decided to conduct an
investigation commencing the next day.

According to Cochrane 12 people were interviewed in the
course of the investigation. These were Whyborn, Aveling,
Stephens, Greenhalgh, Barbetti, Stead, Bruce Winter (the sub-
ject of the original doctored photograph), John Johnson (truck
driver), Gary Clancy (truck driver), Brown, Mark Webster
(mine worker) and Gordon Carroll (mine worker). McCreanor
gave evidence that he was present at all interviews and took
notes. These notes, which were produced, are limited to eight
interviews. [Exhibit F].

At the hearing of this matter the Company put that its action
in dismissing Whyborn was because he failed to apply and
promote the Company�s equal opportunity policy and effec-
tively, by his actions on 21 September 1996, he brought the
policy into disrepute.

Evidence on what was the Company�s equal opportunity
policy was produced. A document headed �equal opportunity
policy � was identified by Weidenbruch as the Company�s
policy statement on equal opportunity.

In its entirety its text is as follows �
It is the company�s policy to ensure that all employees

are treated fairly and equitably.
The company believes that each employee deserves the

right to work in a harmonious environment which is free
from discrimination and harassment. Any distinction made
between employees in the work place will be made solely
on merit.

In line with this, we are committed to the application
of equal opportunity in all decisions affecting our em-
ployees, regardless of race, sex, age, marital status, preg-
nancy, family status or responsibility, impairment or
religious or political conviction.

Each employee has a responsibility to ensure proper
standards of conduct are upheld, and to demonstrate cour-
tesy and respect towards others in the workplace.

Behaviour that is not in line with the company�s equal
opportunity policy will not be tolerated.

The company views its Equal Opportunity Program as
an integral part of its total management philosophy.

With the support of management and employees, equal
opportunity can achieve a productive, safe and equitable
work environment.

[Exhibit 4; emphasis added]
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Whyborn�s breach was said by the Company at the hearing
to be of that paragraph underlined.

The Company also referred the Commission to other docu-
ments which it said had been circulated to employees and were
relevant to Whyborn�s actions on 21 September 1996. One,
dated 29 April 1996, was addressed to all field maintenance
staff and warned that practical jokes could be a major source
of harassment and would not be tolerated [Attachment A,
Exhibit 5]. Another is addressed to all employees from the
General Manager and dated 6 May 1996. It includes the fol-
lowing statements �

...
I am very disappointed to have to report to you that I

continue to hear about behaviour towards fellow employ-
ees which is offensive, humiliating and intimidating.

Of particular concern to me personally is the offensive
and obscene graffiti which continues to appear on walls
and various pieces of equipment around site. Of no less a
concern is the display or reading of material of an offen-
sive nature in the work environment.

Conduct of this nature has no place in this organisa-
tion. Sexual harassment is unlawful, and this sort of be-
haviour is against specific company policy. Disciplinary
action will be taken against any individual whose behav-
iour is found to be contrary to our equal opportunity policy
, and offensive material will be confiscated and destroyed.

...
[Exhibit 5, Attachment B]

The following month another circular was put out to em-
ployees in the mining / maintenance department on behaviour
said to be contrary to the Company�s equal opportunity policy.
It was headed �Revision to Graffiti and Pornographic Mate-
rial� and dated 3 June 1996 from the Production Manager
Hogan. It included the following statements �

The writing of graffiti of any nature on company walls
or equipment is totally unacceptable.

Pornographic material in any form is also not permit-
ted on site or into this department.

In order to combat this unacceptable behaviour the fol-
lowing measures will be taken

� Supervision will monitor the workplace on a regular
basis

� Graffiti will be immediately removed
� Material of a pornographic nature will not be toler-

ated on the mine
� All instances of this type of behaviour will be inves-

tigated, and disciplinary action will be taken against
those found responsible.

...
[Exhibit 5, Attachment C]

The Company says then that through its equal opportunity
policy document, various workshops and seminars and these
circulars, that the standards of conduct it expected on site were
known. The Company says Whyborn, as a front line supervi-
sor, had by his conduct knowingly breached the Company�s
equal opportunity policy on 21 September 1996, and this jus-
tified dismissal.

But notwithstanding all of this, the evidence is the Compa-
ny�s standard is not clear either as to what is acceptable con-
duct or what will not be tolerated or for what alleged breach
Whyborn was dismissed. Certainly there is evidence that a
variety of conclusions were drawn giving rise to the decision
to dismiss.

The doctored photograph is described by the Company as
�offensive�. But who was offended by it? Certainly no one
who saw it and gave evidence. Barbetti was angry not on the
basis of offence at the display per se but in the belief that he
was being caught up in a round of jokes. McCreanor�s confi-
dential complainant? But McCreanor said he didn�t even know
if that person had seen it and he didn�t ask and offence taken
on the basis of hearsay would need to be treated with caution
one would think.

McCreanor himself described the doctored photograph as
�pornographic� to others and said that his complainant de-
scribed it that way and this description was taken up by others

according to Company evidence. No witnesses were called to
give expert evidence as to what constitutes pornography, and
though invited by Whyborn�s advocate to have recourse to
various statutory standards such as the Censorship Act 1996,
in my view these would not throw much light on what the
Company policy actually was on the evidence before me. But
there needs to be some common sense. The Macquarie Dic-
tionary definition of �pornography� as �obscene literature, art
or photography, designed to excite sexual desire� seems quite
straight forward. But having regard for the replicas of the origi-
nals of the doctored photograph this is hardly an apt descrip-
tion of what was on display it seems and the evidence of
reaction to it of those who actually saw it certainly does not
support applying that term.

Did the element of nudity breach the equal opportunity
policy? Weidenbruch said any nudity could give rise to sexual
harassment under the equal opportunity policy. So on the count
of nudity the doctored photograph would be caught; along
with a photograph of Michaelangelo�s statue of David, a
Ruben�s nude or postcards of topless bathers. Weidenbruch
certainly acknowledged that there were �grey areas� and I take
it that the Company�s policy attempts to deal with possible
offence or harassment as well as actual.

Did the doctored photograph give rise to sexual harassment?
If the definition of sexual harassment is taken to include sexual
references which have the effect or are intended to have the
effect of demeaning another person, then on the evidence here
of the incident on 21 September 1996 the answer would be no.

But could the doctored photograph have given rise to a de-
meaning of another person in a way which could be construed
as sexual harassment? Possibly.

It seems to me that this then is the nub of the case against
Whyborn as put at the hearing. In essence it is that as a super-
visor he should have known that such a joke might or could
cause offence and/or demean and should have stopped the
incident, not participated in it. Thus his breach is said to be a
failure to enforce policy by preventing the potential for har-
assment not causing actual harassment.

That the outcome was not harassment probably says some-
thing about Whyborn�s knowledge of his co-employees and I
accept his evidence that part of the reason he chose Aveling as
the subject of his amendment to the photograph was that he
knew Aveling well enough to know he would not be offended.
Further, I accept the evidence that Whyborn was concerned at
Barbetti�s response when he learned of it and took immediate
steps to remedy any perceived or remaining slight. There is
nothing in the evidence or in Whyborn�s demeanour in giving
evidence which could give rise to any suggestion that this was
a person who would knowingly set out to demean or degrade
another employee.

As already noted though the Company submitted at the hear-
ing that it is the failure to apply the policy which is Whyborn�s
breach, not the actual outcome and not his intentions. There
are two aspects which need to be examined here. First was the
policy allegedly breached reasonably known and was it con-
sistently applied within the Company?

There is evidence that the Company has expended consid-
erable time and effort in the last 18 months to promote its
equal opportunity policies. Employees have attended training
sessions. Personnel have been charged with on site counsel-
ling and education. Policy documents have been circulated.
Memoranda have been circulated.

But despite all this, the evidence here is of confusion and,
in that, an inconsistency in application of the policy. Both are
relevant to the question for determination here.

Having closely observed the witnesses over a period of three
days, I am confident that all those wages employees who ac-
tually saw the doctored photograph on 21 September 1996
and who gave evidence on behalf of Whyborn are genuinely
puzzled as to what it is he is supposed to have breached. And
with the lack of understanding there appears to be some fear.
There is some evidence that after Whyborn�s dismissal em-
ployees in another part of the mine site sought a decision from
supervisors as to whether a poster of a clothed woman albeit
with bare legs would breach the Company�s equal opportu-
nity policy with the answer being along the lines that it better
be taken down just in case.
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There is also inconsistency in management�s approach evi-
denced given the submissions as to policy. There is the evi-
dence of the apparently loose application of the word
�pornography� in the case of the doctored photograph, first
by McCreanor and/or the unknown complainant and then dur-
ing the investigation in the questioning.

There is Brown�s comment to McCreanor of the doctored
photograph being �hung like a horse and a half� and
McCreanor repeating this in his reports. No one has suggested
this amounted to sexual harassment but there is oral evidence
that in the course of the interviews on 3 October 1996 this
description was jokingly referred to by one of the interview-
ers as a reason why the doctored photograph could not be of a
particular employee. It seems to me that given the Company�s
submissions on the significance of its equal opportunity policy,
the duties of supervisors to enforce it and its stressing of
Whyborn�s alleged failure with respect to Exhibit 4 as empha-
sised, that this remark, which I accept was made, likely was at
odds with the policy. And this from a superior to Whyborn,
who was investigating the incident, for his part in which,
Whyborn got dismissed.

There is evidence of large type wording on the front of a
locker in the workshop where the doctored photograph was
displayed [Exhibit H]. The poster contains crude sexual refer-
ences to parts of the human anatomy. The evidence of
Greenhalgh and others is that it had been on display since
approximately April 1996, was quite prominent and would
have been walked past many times by supervisors such as
McCreanor and others and that it was still on display the day
before the hearing notwithstanding it was raised in the course
of the investigation by one of the employees. Yet it seems that
this material likely was at odds with the Company statement
made by the General Manager in May 1996 and Hogan�s
memorandum of June 1996 which referred to regular moni-
toring of the workplace by supervision.

There is evidence of a supervisor passing a number of em-
ployees and making a jocular remark about a female electri-
cian, another electrician and some potential arising from
working on the �back shift�. The evidence of the employees
privy to the remark was unequivocal as to intended innuendo.
The evidence of the electrician who was seen by himself and
others as the subject of the remark was that he was embar-
rassed, as he had been for some six years now, by such re-
marks. The supervisor concerned, one of the investigators of
the incident of 21 September 1996, gave evidence and ac-
knowledged he made a remark in general terms about the pros-
pect for a female electrician to work on a particular shift but
denied any innuendo. Having regard for all the evidence I
think it more likely than not that the remark was made in the
terms described by the other employees and that there was
sexual innuendo intended by it. Other management knew of
that event. It was raised in the course of the investigation as a
possible breach and prima facie raises questions under the
policy. But it seems there was no reaction by management.

The drawing out of the evidence on such matters is not to be
construed or inferred as identifying actual breaches of the
Company�s equal opportunity policy . But it is evidence that
supports the conclusion that those employees who gave evi-
dence of confusion about what the policy meant in practice
were genuine. And it is evidence which goes some way to
suggest that at least some supervisors more senior to Whyborn,
by their action and/or inaction, may have contributed to igno-
rance.

Further, some of this evidence such as the content of the
wording on the locker goes directly to the application, or oth-
erwise, by managers of the directions contained in the circulars
identified earlier and which Whyborn is said by the Company
to have flagrantly breached.

I turn now to Whyborn�s evidence as to his understanding.
Whyborn was questioned closely on his knowledge and un-
derstanding of the equal opportunity policy and its applica-
tion. It is his evidence that he attended a workshop/seminar
on its application in the workplace and the law and believed
as a result that it was necessary for a complaint to be made for
an allegation of harassment to be taken up. He understood
that his role as supervisor involved being sensitive to such
complaints and facilitating an early resolution of any problem
in the workplace if possible.

It was not expressly emphasised in his evidence but his ac-
tion in quickly approaching Barbetti after learning of his an-
ger seems to conform with this understanding and I see no
reason to doubt that it was a genuine reaction and not just self
serving.

The evidence of Whyborn, which I accept, that he kept ask-
ing who had complained, or who was upset is consistent with
this approach too. He asked at the time of interview on 3 Oc-
tober 1996 and he asked it again in his interview with the
Mine Manager on 7 October 1996. Whyborn said he wanted
to know who to apologise to for any unwitting offence by
him. At first he heard the investigators were looking into a
�rumour� and later that an �informal� complaint had been
made. That is all.

As already noted the Company maintains that the source of
any complaint or a complaint at all is quite irrelevant to the
breach and there is, at least, an inference in the evidence of
Hogan and the General Manager that Whyborn�s attitude re-
flected a disregard of his breach, a lack of genuine remorse
and concern only at the fact of dismissal and self. With re-
spect, I think this overlooks the manner of the conduct of the
investigation which was flawed and, in that, seriously counted
against Whyborn when it came to the review of Whyborn�s
dismissal by the General Manager.

As the Company emphasised, Whyborn was a front line su-
pervisor and as such had different and more responsibilities
than the wages employees. I accept that point unequivocally.
But that is not to say that an employee who is a supervisor
does not have the right to natural justice. One of the princi-
ples of natural justice is that there should be an opportunity
for an employee to confront any complaint, and particularly
one where employment may be at risk. There may be particu-
lar circumstances which militate against this right, but it seems
to me that the onus of establishing this would lie with the
employer. In this case though, and notwithstanding what ap-
pears to be the Company�s preferred method of supervisors
dealing with complaints under the equal opportunity policy ,
there was no direct approach made by his immediate supervi-
sor McCreanor at any time to Whyborn about the incident of
21 September 1996, though there was to another foreperson,
Brown.

That is not of itself sufficient to draw any conclusions about
the actual process. But this, along with the fact of interview-
ing Whyborn first at the outset of what was described as an
investigation, suggests that it was already believed that he was
involved in the incident and, along with the organisation of an
investigation team consisting of four relatively senior person-
nel, that his conduct may be seriously in question.

But Whyborn had no warning of this when he was requested
to attend �for a chat� after completion of his 12 hour shift. He
was given no opportunity to have anyone present with him.
He effectively had no opportunity to make notes during the
interview or to have anyone else take notes for him. He was
given no record of the interview. He was, in fact treated quite
arbitrarily and differently in the interview process compared
with some of the wages employees who were able to have
union representatives along.

And the evidence of the interview itself is instructive in the
light of the terms of the letter of dismissal. Evidence of their
interview was given by Whyborn, McCreanor, Cochrane and
Barnes. Notes made of the interview within the investigating
team were also produced.

The interview was not long. It appears it took about 30 min-
utes. McCreanor�s notes of it are only one page long. It is
Whyborn�s evidence that he was asked about �an incident� on
shift about two weeks earlier and when Winter�s name was
mentioned, he told his questioners of his role in putting up the
doctored photograph. He asked who had complained but was
told nothing other than that there had been a complaint. He
says he was told that an informal rumour was being investi-
gated. He acknowledges he used words to the effect �is that
enough to hang me?� and other such phrases but denies that
he admitted to displaying offensive material or pornographic
material or breaching policy knowingly.

I found Whyborn a credible witness in this respect. His ac-
count that he fully disclosed his role immediately is really not
challenged by any other evidence. And I accept his evidence
that he was puzzled, defensive and made anxious by the
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realisation in the course of the interview that he might be fac-
ing something serious. I accept too his evidence that it was in
this context that he stated he would not conduct himself in the
same way again.

Subsequently, it seems from the evidence of Hogan, it was
concluded on the basis of reports from the interviewers, that
is, indirect and/or hearsay reports that Whyborn �admitted�
his role in the incident and acknowledged the fact of breach
but did not acknowledge its seriousness. There was no re-
course to Whyborn at all in respect of either of these conclu-
sions. And the evidence is that the decision to dismiss was
taken in this context.  Thus Whyborn�s act in honestly inform-
ing the interviewers of his role (which at least one other per-
son involved in putting a doctored photograph on display never
did) is translated into an admittance of guilt of a breach which
was not clearly identified to him.

And then the reasons given for dismissal in the letter were not
quite as was put in submissions as the reason in relation to policy.

In all the evidence before the Commission in this matter
from start to finish, it seems to me that with all the references
to �pornography�, informal complaints, �kinky� material, of-
fensive material, sexual harassment, nudity and other reflec-
tions on the Company�s equal opportunity policy , the only
time there was any semblance of confronting of Whyborn by
the Company was after the dismissal and that was by the Gen-
eral Manager on 7 October 1996.

Then, and only then, it seems to me, was the alleged breach
identified to Whyborn as the involvement in practical jokes
which may or could give rise to the harassment or demeaning
of another employee in the workplace as distinct from dis-
playing �pornography� or �offensive� material resulting in a
complaint. But by then he was already dismissed.

Clearly he was denied procedural fairness.
What then was Whyborn�s state of knowledge of this policy

at the time. Whyborn was questioned about the circular put
out by Cochrane on practical jokes leading to harassment and
warning (wages) employees that they could be subject to pun-
ishment under the Industrial Relations Agreement. It is dated
29 April 1996. As a foreperson Whyborn had supervisory re-
sponsibilities with respect to this. It is his evidence that he
had not read or seen the circular at the time of the incident and
that at the time of its issue he likely was in Melbourne. In my
view, not seeing a circular would not necessarily absolve any-
one from engaging in practical jokes giving rise to harass-
ment. But again, it is the linking of an outcome of harassment
with the action that is described in the circular whereas, in
Whyborn�s case the alleged breach is that what he did could/
might give rise to offence or harassment.

There is a difference. In the first there is a fact of harass-
ment and a cause to be established. In the second there is no
fact of harassment and a potential cause.

Whyborn actually judged that his actions would not offend
or harass and his judgement, it appears from the evidence,
was right. The Company says that that is not the point. It might
have and Whyborn�s duty was to prevent the potential. That
may be so under the equal opportunity policy , but it seems
from the evidence of a lack of appreciation in the workplace,
not limited to Whyborn and wages employees, that that is by
no means clearly understood. Certainly it is not a distinction
that is readily apparent in the enquiry or outcome which itself
is not entirely consistent even with the Company�s submis-
sion as to reason.

There are other troubling aspects of the interview process.
Greenhalgh gave evidence that she got the impression that in
her interview on 3 October 1996 she was asked so many times
whether she was offended by the doctored photograph that
the interviewers were keen to have the only woman on the
shift make such a statement. Greenhalgh, who I found to be a
forthright witness, was unequivocal that not only was she not
offended, she thought the whole episode was funny and lifted
people�s spirits on the day. Other employees gave similar evi-
dence and, save Barbetti whose evidence has already been
summarised, there is not contrary evidence.

Whyborn was required to attend back at work at approxi-
mately 4.30pm on the same day, 3 October 1996. By then the
decision to dismiss him had been made. He got what the Com-
pany submitted amounted to an early warning of this when

the messenger informing him of the requirement told him that
he need not bother wearing his work clothes for the shift he
was scheduled to commence shortly after. With respect, if that
is a warning of imminent dismissal it is a thoroughly demean-
ing one.

In any event the termination letter had been drawn up and I
am satisfied that on the evidence of Hogan and Cochrane that
the purpose of the interview was dismissal and that in all the
circumstances there was no adequate opportunity for Whyborn
to respond to the decision and no opportunity at all to plead
his cause in the face of imminent dismissal.

Before dealing more fully with the decision to dismiss I turn
to the nature of Whyborn�s alleged offence having regard for
all the circumstances.

At most, Whyborn�s fault in relation to the Company�s equal
opportunity policy, was to engage in conduct which might
have given rise to offence and/or harassment by participating
in a practical joke. It did not, but in line with the memoran-
dum it was not acceptable behaviour. But it was not a valid
reason for dismissal in all the circumstances. There is the evi-
dence of general confusion about what was acceptable behav-
iour, a reference even by informed management about �grey
areas�; the evidence of Whyborn as to his lack of knowledge
of the circular, which evidence was not seriously challenged,
the evidence of inconsistency of application of the policy and
the nature of the offence, which on the evidence, had no iden-
tifiable victim.

Nor do I consider, for reasons dealt with subsequently, that
is sufficient evidence of poor performance to give rise to a
valid reason here for dismissal.

The question then is whether the dismissal was unfair. I have
no doubt it was. This was a long serving employee with some
14 years of service with this employer albeit with two breaks
in service. That service until recently in his employment had
been apparently without blemish. He was promoted to fore-
man in 1990 and, other than Cochrane�s complaints about
Whyborn�s performance arising in June 1996 or thereabouts,
there is no blemish on his record so far as I am aware save an
on site traffic infringement. Cochrane�s complaints are not
precise, and, on the evidence, were not canvassed as com-
plaints. In all I am inclined to discount these.

There is other evidence that Whyborn was a very good
tradesperson who worked well with those he supervised and
while he was diffident about supervising mechanical
tradespersons on night shifts for reasons to do with a death on
site and his own perceived lack of expertise in that area, in all
a good record exists.

The nature of the offence, leaving aside its unwitting com-
mittal, was not at the higher end of breach in relation to the
equal opportunity policy but the Company considered only
the ultimate penalty. The evidence of Hogan was that there
was no consideration of available alternatives at all notwith-
standing Whyborn�s service and the likely gravity of the ef-
fect.

Having found unfairness the question becomes what rem-
edy should apply.  The Company submits that reinstatement
would be impracticable and evidence was brought through
Hogan and other managers that experience shows that rein-
statement of a foreman after dismissal is not a good, viable
circumstance in the work place.

I have considered this evidence but am not convinced by it.
Having had the advantage of seeing Whyborn in the witness
box over a considerable period I am satisfied he could return
to the position from which he was dismissed without rancour
and could acquit himself well.

There is no good and/or sufficient reason why this unfairly
dismissed employee should not get his preferred remedy out
of this application.

An order will issue to that effect with compensation for loss
of all entitlements for the period from the dismissal to re-em-
ployment.

Minutes of orders now issue.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Alan Whyborn

and
BHP Iron Ore Pty Ltd.

No. 1503 of 1996.
COMMISSIONER S.A. CAWLEY.

10 December 1996.
Order.

HAVING heard Mr A Lovell on behalf of the Applicant and
Mr S Nettleton on behalf of the Respondent, now therefore I
the undersigned pursuant to the powers conferred under the
Industrial Relations Act, 1979 do hereby �

1. DECLARE that Alan Whyborn was unfairly dis-
missed from his employment on 3 October 1996 by
BHP Iron Ore Pty Ltd.

2. ORDER that BHP Iron Ore Pty Ltd re-employ Alan
Whyborn in the position from which he was dis-
missed.

3. ORDER that BHP Iron Ore Pty Ltd pay Alan
Whyborn a sum equivalent to the total sum he would
have received in contractual benefits, as if he had
been continuously employed from the time of dis-
missal to the time of re-employment.

4. ORDER that the period between the date of dismissal
and the date of re-employment in accordance with
this order be deemed continuous service for the pur-
poses of the contract of employment between the
applicant and the respondent.

(Sgd.) S.A. CAWLEY,
[L.S] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Ian David Yarwood

and
Trevor David Hoffman.

No. 1117 of 1995.
COMMISSIONER C.B. PARKS.

13 December 1996.
Reasons for Decision.

THE COMMISSIONER: Mr Hoffman is a practitioner of the
Supreme Court of Western Australia. Mr Yarwood alleges that
he was dismissed from a position of employment with Mr
Hoffman after serving approximately 9 months of his Articles
of Clerkship with the respondent. Mr Yarwood completed the
remainder of his 12 months of Articles of Clerkship with an-
other legal practitioner and was thereafter admitted as a prac-
titioner of the Supreme Court of Western Australia. Mr
Yarwood asserts that his dismissal was unfair and, on that
count, seeks an award of financial compensation against Mr
Hoffman. The applicant also alleges that the respondent failed
to pay him monetary benefits he had been due under his con-
tract of employment and asks that the Commission order that
Mr Hoffman pay him such benefits.

It is asserted on behalf of the respondent that notwithstand-
ing the applicant had served him as an articled clerk, they, at
the material time, had not been parties to a contract of em-
ployment and hence there had been no employer and employee
relationship between them. The respondent submitted that ab-
sent a relationship of this type there is no industrial matter to
ground the jurisdiction of the Commission and, inaddition,
the applicant lacks the standing to bring an application to the
Commission pursuant to s.29(b) of the Industrial Relations
Act, 1979 (the Act). And, further had the applicant been an
employee his status of articled clerk meant that his

relationship with the respondent, and the termination thereof,
had been governed by the Legal Practitioners Act 1893 and
therefore pursuant to s.23(3)(d) of the Act, there is a prohibi-
tion upon the Commission exercising its jurisdiction.

Mr Yarwood contends that at the time of his dismissal by
the respondent their relationship had been that of both articled
clerk and employee, the distinction between which, and the
significance of which, has been considered in the matters of
Pax Damon Leach v. Bruce Duncan Russell & Associates (un-
reported, IRCA No. 367 of 1995) and Carol Aisha Bahemia v.
Ross Douglas Logan (unreported, the Legal Practice Board,
30 March 1995). These authorities, the applicant says, show
that parties may remain bound by their Deed of Articles yet a
related contract of employment may be terminated and vice
versa. And further, they show that the cancellation of a Deed
of Articles is a matter entirely for the Legal Practice Board
whereas an employment relationship is not a matter for that
Board.

The facts material to determining, the nature of the relation-
ship that had existed between the applicant and the respond-
ent, and the jurisdiction of the Commission, I find are�

� Mr Yarwood sought to serve articles of clerkship with
the respondent.

� The respondent orally informed Mr Yarwood of a prepar-
edness to engage the applicant as an articled clerk on the
basis he, Mr Yarwood, be remunerated at the rate of
$15 000 per annum. Mr Yarwood counter proposed the
rate of $20 000 per annum and such was orally accepted
by Mr Hoffman.

� Mr Hoffman made a written offer of engagement to Mr
Yarwood (exhibit Y6-IY2) by letter dated 21 September
1994 wherein Mr Yarwood was offered�
(a) Articles of Clerkship for 12 months from as soon as

you wish to commence with me in November 1994.
(b) A �salary� of $20 000 per annum payable weekly in

arrears.
(c) Two weeks �annual paid holiday leave�.
(d) Up to 5 paid days of �sick leave�.
(e) No annual leave loading.

� On 21 November 1994 the parties commenced a work-
ing relationship upon the terms expressed in the letter
dated 21 September 1994 (supra).

� The Legal Practitioners Act 1893�
(a) requires that articles of clerkship be registered with

the Legal Practice Board established under that stat-
ute;

(b) prescribes that an articled clerkship commences from
the date of registration with the Legal Practice Board;

(c) prescribes that the articles of clerkship may be as-
signed to another legal practitioner with the consent
of the Legal Practice Board, or cancelled by the
Board, but not otherwise.

� On 22 December 1994 a Deed of Articles of Clerkship,
executed by Mr Yarwood and Mr Hoffman, was regis-
tered by the Legal Practice Board to operate for a period
of 12 months from that date.

� The registered Deed of Articles of Clerkship was in the
terms of the unsigned document submitted to the Com-
mission (exhibit Y18).

� At a date after December 1994 Mr Hoffman signed a let-
ter addressed to the Westpac Banking Corporation (ex-
hibit Y9) wherein it is stated Mr Yarwood was employed
by him as an articled clerk on a gross annual salary of
$20 000.

� In or about the third week of September 1995 the appli-
cant and the respondent viewed their working relation-
ship as having ended. That followed upon an application
to the Legal Practice Board, by Mr Hoffman, requesting
that the Board cancel the articles to which he and Mr
Yarwood were parties.

� On 4 October 1995 Mr Yarwood, by facsimile transmis-
sion to Mr Hoffman (exhibit Y11), together with other
things not relevant at this moment, claimed that Mr
Hoffman had not complied with terms applicable to his
employment and that monies were due to him.
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� On 10 October 1995 Mr Hoffman replied in writing
(exhibit Y12) to the claims of the applicant and
therein�
(a) stated the �salary� of Mr Yarwood to be $15 000 per

annum at the time of �ceasing employment�;
(b) conceded that Mr Yarwood was entitled to the ben-

efits prescribed by the Minimum Conditions of Em-
ployment Act 1993 (thereby accepting that he was
an �employee� for the purposes of that statute);

(c) made reference to an underpayment of �wages� on
14 September 1995.

� During the working relationship form November 1994
to September 1995 PAYE income tax was deducted
from the remuneration of the applicant by the respond-
ent.

� During the working relationship from November 1994 to
September 1995 Mr Yarwood had been subject to the con-
trol of Mr Hoffman and had undertaken tasks of work on
behalf of the respondent which contributed to the service
provided by the respondent and for which he received
reward.

� The schedule to the Notice of Answer and Counter Pro-
posal filed, on behalf of Mr Hoffman on 7 November
1995, in answer to the Notice of Application filed by Mr
Yarwood�
(a) at paragraphs 1 and 8, expressly admits that Mr

Hoffman had been the �employer� of Mr Yarwood
who had been an articled clerk;

(b) at paragraphs 2, 3 and 12(i), alleges the applicant
abandoned his �employment�;

(c) at paragraph 4, asserts that �the relationship� of the
parties had been governed by the �Minimum Condi-
tions of Employment Act 1993�;

(d) at paragraphs 6, 7 and 12(iii), variously describes
Mr Yarwood as having been an �employee� and sub-
ject to an �employment relationship� under a former
�contract of employment�.

The foregoing facts are ample indicia of the applicant and
the respondent having entered into an employee and employer
relationship in November 1994. At December 1994 the appli-
cant gained the legal status of articled clerk and he and the
respondent thereafter became subject to the rules, rights and
obligations which attach thereto. That change in status did
not however displace the employment relationship, on the con-
trary, it simply melded therewith and gave legal effect to what
the parties had intended all along was to be the nature of their
employment relationship ie Mr Yarwood would work and learn,
and Mr Hoffman would teach him, the profession. Clearly
throughout their working relationship, and immediately fol-
lowing its cessation, the parties viewed themselves as having
had an employee and employer relationship and had treated
with each other on that premise. Hence I am satisfied that the
alleged dismissal of the applicant is an industrial matter and
falls within the jurisdiction of the Commission, however, is
the exercise thereof curtailed by s.23(3)(d) of the Act as as-
serted for the respondent?

Mr Yarwood has argued that his employment contract,
and the contract created by the Deed of Articles of Clerk-
ship, have separate and different characters and each is
severable from the other. Each contract is subject to dif-
ferent statutory coverage with different purposes and con-
sequently s.23(3)(d) of the Act has no material effect, it is
contended. Authority for that proposition is said to be
found in Bahemia v. Logan (op.cit). I am not satisfied that
the statement relied upon is a declaration of the law by
the Legal Practice Board, considering the paragraph in
which it occurs, and the context in which it is made, it
appears to be a recital by the Board of what counsel for
the complainant asserted to be the law.

Before turning to consider s.23(3)(d) of the Act I make two
observations. It was an integral part of the employment con-
tract, and the principal purpose of it, that the applicant serve
the respondent as a articled clerk. That relationship, both par-
ties knew had a special character and would be subject to the
Legal Practitioners Act 1893 and the terms of a Deed of Arti-
cles of Clerkship.

Section 23(3)(d) of the Act is set out hereunder�
�(3) The Commission in the exercise of the jurisdiction

conferred on it by this Part shall not�
..........

(d) regulate the suspension from duty in, disci-
pline in, dismissal from, termination of, or
reinstatement in, employment of any employee
or any one of a class of employees if there is
provision, however expressed by or under any
other Act for or in relation to a matter of that
kind and there is provision, however ex-
pressed, by or under that other Act for an ap-
peal in a matter of that kind;�

(emphasis added)
That which I have emphasised (supra) makes it clear that

the Commission is prohibited from exercising its jurisdiction
for the purpose of effecting a control over the termination of,
or the dismissal from, employment, whether that be before or
after such event, where, under a different statute, there is pro-
vision for an aggrieved employee to appeal against such ter-
mination of, or dismissal from employment.

The Legal Practitioners Act 1893, so far as is material to the
regulation of an articled clerkship, prescribes�

�s.6(1) The Board may from time to time make all
such rules as to the Board may seem meet,�
..........

(b) for the examination from time to time
of articled clerks and their conduct
whilst under articles of clerkship;

..........�
and

�s.13(1) No articled clerk shall, without the written
consent of the practitioner with whom the ar-
ticles are served, which consent shall be filed
with the Board by the articled clerk within 14
days of its being granted, hold any office or
engage in any employment other than as a bona
fide articled clerk to the practitioner with
whom the articles are served for the time be-
ing or a partner of that practitioner.�

and
�s.14C(1) Upon the application of an articled clerk, or

of the practitioner to whom a clerk is articled,
the Board may cancel the articles of such clerk
upon such terms as the Board may see fit.

      (2) There shall be a right of appeal to the Full
court of Western Australia by any person ag-
grieved by a decision of the Board under this
section.�

There are no rules of the Legal Practice Board before the
Commission. The Deed of Articles of Clerkship made between
the parties contains the following undertakings that may be
significant�

�2. The Clerk of his own free will binds himself to the
practitioner for the said term and truly and honestly
and diligently to serve the Practitioner at all times
during the said term as a faithful Clerk ought do.

3. The Clerk covenants with the Practitioner as follows:
(a) That he will honestly and diligently serve the

Practitioner as his Clerk in the profession of a
Solicitor for the said term.

...........
(d) That he will readily and cheerfully obey and

execute the lawful and reasonable commands
of the Practitioner and any such firm and will
not depart or absent himself for the service or
employ of the Practitioner during the said term
without the consent of the Practitioner first
had and obtained and will at all times during
the said term conduct himself will all due dili-
gence honesty sobriety and temperance.�

(emphasis added)
It seems to me that the emphasised passages from the

Legal Practitioners Act 1893, and the articles of clerkship
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entered upon pursuant to that statute (supra) show that
the statute and the articles have been framed on the premise
that a clerk enters upon articles and it is an incident thereof
that the clerk engages in work for reward, ie employment
with the practitioner to whom the clerk is articled. The
articled clerk is bound to apply himself in that employ-
ment and to learning, and to those ends the clerk is to
obey all reasonable commands given by the practitioner.
For the practitioner�s part, he undertakes to instruct and
teach the clerk during the period the clerk is bound to him.
Neither the clerk nor the practitioner is empowered to
unilaterally determine the relationship created by the arti-
cles. That prerogative lies with the Board, but subject to
review by the Full Court of Western Australia.

I here observe that the respondent offered to engage the ap-
plicant as an articled clerk for 12 months and that engagement
eventuated without reservation of any right for either party to
terminate the relationship. Given the profession involved, and
the absence of any expressed right for either party to termi-
nate that relationship, I view that as evidence that it be well
known that the termination of such a relationship, involving
employment as it does, is the sole prerogative of the Legal
Practice Board. Mr Yarwood could not terminate the employ-
ment and Mr Hoffman could not dismiss him from the em-
ployment. The act of Mr Hoffman making application to the
Board for the cancellation of the articles to which he and Mr
Yarwood were party, did not constitute a dismissal by him, as
the applicant claims. Absent a dismissal by the respondent the
applicant has no cause of action against the respondent for
unfair dismissal. I also make the observation that the primary
remedy for an unfair dismissal is reinstatement ie the recrea-
tion of an articled clerkship, and that is not within the power
of the Commission.

The Legal Practice Board subsequently ended the articled
clerk relationship between the applicant and the respondent
and thereby terminated the parties employment relationship.
That decision by the Board was subject to a right of appeal
under s.14C of the Legal Practitioners Act 1893, and that, by
the operation of s.23(3)(d) of the Act, precludes the Commis-
sion from the exercise of jurisdiction in relation to that matter.

The claims by Mr Yarwood that the respondent failed to
allow him monetary benefits under his contract is an indus-
trial matter unaffected by the operation of s.23(2)(d) of the
Act. I now turn to consider those matters.

On 6 September 1995 the respondent, by memo (exhibit
Y7�memo 8), informed the applicant of his intention to re-
duce the applicant�s salary from $20 000 per annum to $15 000
per annum effective from 15 September 1995. On that same
date the applicant replied to the respondent by memo (exhibit
Y7�memo 9) and rejected the proposed reduction stating �...
your contract with me is fixed and there is no scope for you to
unilaterally review it�. The positions taken by each party were
again confirmed on 12 September 1995 (exhibit Y7�memo
13).

The law is well settled, a term of an employment contract
can not be altered by one party to the contract, it requires the
consent of the other party, either express or implied. Mr
Yarwood clearly did not consent to a reduction in the salary
and thereafter maintained that position.

The pay slip issued to Mr Yarwood, dated 21 September
1995 (exhibit Y19) purports that he was paid his salary for 38
hours at the rate of $10.12 per hour. That was his basis of
payment in earlier weeks exampled (3 August and 14 Septem-
ber 1995) which computed to a gross salary $384.61 each
week ie based on $20 000 per annum. However the 21 Sep-
tember 1995 pay slip states he was paid the gross salary of
$288.45 for 38 hours. He was therefore not remunerated at
the rate of $10.12 per hour but at the hourly rate which ap-
plies to a salary of $15 000 per annum. Mr Yarwood is there-
fore entitled to the difference between $384.61 and $288.45
ie the $96.16 gross which he has claimed.

On the afternoon of 19 September 1995, following an alter-
cation between the applicant and a solicitor, in the offices of
the respondent, the applicant was directed to proceed on what-
ever balance of annual leave was due to him. That the appli-
cant did for a period of four working days which, at the time
the parties agreed was the balance due to the applicant based
on the two weeks per annum that they had agreed as a term of

the employment. The four working days of annual leave ex-
pired on 25 September 1995 however the applicant did not
resume work with the respondent on the advice of an officer
at the Legal Practice Board. Hence, pursuant to the contract
of employment 25 September 1995 was the last day that the
applicant was due the payment of his salary, and as I have
already found, he was entitled to be paid at the rate of $20 000
per annum from 15 September 1995 to that date.

It is now the claim of the applicant that notwithstanding the
agreement to two weeks annual leave that is ousted by a greater
legal entitlement prescribed by the Minimum Conditions of
Employment Act 1993. That issue is dealt with later in these
reasons.

The pay slips each carry a date, however the slips do not
reveal the actual salary payment period to which they re-
late. Given that the salary payment made Thursday, 14
September 1995 involved a deduction related to the pre-
vious Friday, 9 September 1995, I find the salary period
of payment was a week from Friday to the following Thurs-
day, both inclusive. Mr Yarwood, it appears, was last paid
salary to Thursday, 21 September 1995 inclusive. If that
be the case he remains entitled to payment for Friday, 22
September 1995 and Monday, 25 September 1995 ie to
the end of the four days of annual leave however that has
not been claimed by him.

It is the further claim of Mr Yarwood that he was underpaid
�approximately $30.00� in salary on 14 September 1995. Mr
Hoffman, in his letter to Mr Yarwood, dated 10 October 1995
(exhibit Y12) accepted liability for an underpayment of $24.50
on that date. There being no other evidence to establish the
extent of underpayment claimed I find that Mr Yarwood is
entitled to the sum of $24.50.

There is a claim that Mr Yarwood did not receive a superan-
nuation payment to his benefit in the sum of $4.81 when paid
on 21 September 1995. The earlier payment dates evidenced
ie 3 August and 14 September 1995 show there was an amount
of $19.23 paid to his benefit on each occasion. On 21 Sep-
tember 1995, $14.42 ie $4.81 less than that on the earlier dates,
was paid to his benefit. This simple comparison requires the
Commission to assume that his entitlement was the same each
date. There is no evidence that such was the entitlement and
therefore this claim is refused.

The final claim of Mr Yarwood is that notwithstanding the
parties had agreed to a two week annual leave period, that
term of the employment contract was ousted by the Minimum
Conditions of Employment Act 1993 and he was entitled to
the greater annual leave benefit prescribed therein. According
to the applicant he thereby became entitled to continue on
paid annual leave beyond 25 September 1995 to the extent of
additional leave due to him under the statute. If it be assumed
that Mr Yarwood had a greater leave entitlement than the four
days taken in September 1995 that does not mean that the
period taken automatically extended. If it be that the parties
were mistaken in concluding that the balance of leave due to
Mr Yarwood at the time was four days, that does not change
the fact that such was the period identified and therefore be-
came the express period arranged to be taken. I do not attempt
to conclude whether the Minimum Conditions of Employment
Act 1993 applied to the parties employment relationship, and
therefore I express no opinion upon whether there is any ben-
efit due to Mr Yarwood under that statute. That is a question
for enforcement of the statute which, pursuant to s.7(c) thereof,
is a matter to be dealt with by an Industrial Magistrate under
s.83 of the Industrial Relations Act, 1979. That express mode
of enforcement, I am satisfied, over-rides the general power
of the commission to remedy the failure of an employer to
allow a contract benefit which is not prescribed by an award
or order of the Commission.

Mr Yarwood claims superannuation benefits and salary to
22 December 1995. He contends that payment of such is jus-
tified on the basis that the articles of clerkship constituted a
contract for a fixed period of 12 months and hence those ben-
efits are due and payable. That claim fails. Although the arti-
cles were expressed to be for a 12 month period, service with
a practitioner, as found earlier herein, may be truncated by the
Legal Practice Board. Hence there was not a fixed term to
which the parties were bound and therefore the right to such
benefits ceased when the employment ended.
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Appearances: Mr I. D. Yarwood (of Counsel) on his own
behalf.

Mr T. C. Crossley on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Ian David Yarwood

and
Trevor David Hoffman.

No. 1117 of 1995.
COMMISSIONER C. B. PARKS.

30 January 1997.
Declaration and Order.

HAVING heard Mr I.D. Yarwood (of Counsel) on his own
behalf and Mr T.C. Crossley on behalf of the Respondent, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby:

DECLARES�
THAT section 23(3)(d) of the said Act prohibits the
Commission exercising its jurisdiction to deal with
the claims of Ian David Yarwood that he was un-
fairly dismissed from an articled clerkship and that
he be paid compensation therefor.

ORDERS�
THAT Trevor David Hoffman pay to Ian David
Yarwood the sum of $120.66 within 21 days from
the date of this order, such being benefits due the
applicant under a former contract of employment
between the said parties.
THAT the application for costs by Trevor David
Hoffman be adjourned to a date to be fixed.

(Sgd.) C. B. PARKS,
[L.S] Commissioner.

CONFERENCES—
Matters arising out of—

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers�Western Australian

Branch
and

News Limited.
t/as Sunday Times.
No. C 358 of 1996.

COMMISSIONER J.F. GREGOR.
20 December 1996.

Reasons for Decision.
ON the 19th of November 1996, The Automotive, Food, Met-
als, Engineering, Printing and Kindred Industries Union of
Workers�Western Australian Branch (AFNEPKIEIU) made
application for a conference pursuant to Section 44 of the In-
dustrial Relations Act, 1979, for the purpose of seeking the
assistance of the Commission to resolve what was said to be
an on going industrial dispute between the Union and News
Limited.

The Union advised the Commission that there were four
matters in dispute. First, an alleged refusal to allow accred-
ited union official right of entry to the respondents� factory.
Second, that the Father of the Chapel had been stood down

without pay for no lawful reason. Third, an allegation of the
use of strong arm tactics by security personnel, and finally,
intimidation of employees. Those issues were subject to dis-
cussion between the parties in a conference which took place
before the Commission on the 19th November, 1996. The prod-
uct of the conference was an agreement encompassing all of
the issues which were between them at the commencement of
the conference. Among the arrangements made was an under-
standing of how the right of entry provisions in the award
would be applied.

The Commission did not close the file. It was kept open if
any further circumstance arose where the parties might seek
the assistance of the Commission. This occurred, so that an-
other conference was held on the 15th December 1996.

In the Commission�s notes to the conference the following
observations were made:

The parties had a long discussion about issues, par-
ticularly the effect of the Federal negotiations in their
relationship. The commission indicated it could do little
to help them with those negotiations, but said when they
are completed there will obviously be issues they will
need try repair. Their relationship appeared to be in a
very tenuous state. The commission indicated that it would
be prepared to assist the parties in due course if that was
their wish.

Mr Bucknall asked the company whether an under-
taking from him that there would be no strikes during
the life of the negotiations would be of assistance.
Mr Gehringer said that he would discuss that with his
management after the conference and would see if a
statement could issue of some understanding along
those lines.

The commission told the parties it could not help them
further at this stage. It would keep the file open in case it
was needed for an urgent matter for a short time, other-
wise, the matter was adjourned.

Subsequent to the conference the Union contacted the Com-
mission and made application for orders to be issued because
of circumstances which were said to arise on the 14th Decem-
ber 1996 when the Secretary of the Printing Division of the
Union, Mr Gary Bucknall and Organiser Trappel were refused
right of entry to News Limited premises.

In the application the Union moved the Commission to is-
sue an order pursuant to Section 44 of the Act which would,
amongst other things, allow two officials of the union to visit
the factory during such time as members of the union are
rostered to work. Further, that the union be allowed to enter
the factory for the purpose of inspecting, interviewing the Fa-
ther of the Chapel or employees about wages and conditions,
collecting contributions, posting union notices and meeting
with the unionists during lunch break. All on the proviso that
that the carrying out by union officials of any of the functions
described would not delay the publication of the Sunday Times.

The Commission called the application on for hearing on
the 19th December 1996. After hearing the preliminary sub-
missions from the parties the Commission advised them that
in normal circumstances matters such as the one before the
Commission are usually handled in conference. However, the
form of the requested order raised questions of law and the
Commission required assistance of the parties in dealing with
those. Those issues were fundamental questions of power and
jurisdiction which do not go to the merit of the whether an
order should issue. The Commission ruled that it would deal
with those preliminary questions and a merit examination
would wait upon the determination of those questions.

I do not need to summarise the events which have taken
place and about which the Commission was given notice both
in conferences and in proceedings of the 19th December 1996.
Suffice to say it is clear there is a industrial dispute between
the parties. That dispute relates to a claim by the Union on a
National basis against News Limited for wage increases. That
application is not capable of being dealt with by the Commis-
sion in the current application. There is no application to amend
the relevant award of the Commission. Nor is there any op-
portunity for the parties or the Commission to influence the
outcome of National negotions around the claim, hence the
comments, which have been set out above, made by the Com-
mission in the second conference.
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It is against that background that Mr Bucknall urges the
Commission to issue orders of the nature set out in his appli-
cation which would in effect give the Union the right to enter
the premises of the employer in circumstances which are dif-
ferent to those which are set out in the right of entry clause in
the award. Mr Bucknall says the Commission has power to
issue the orders, pursuant to Section 23 of the Act. If that is
insufficient, Section 27 also gives additional armoury of pow-
ers which can be applied to the process. In any event Section
44, (6)(a) of the Act makes it clear that the Commission can
make orders of the type sought. Those orders can be made,
Mr Bucknall argues, to prevent the deterioration of an indus-
trial dispute and to ensure that there is a right of entry.

Mr Lilburn, of counsel, who appeared for News Limited
argues that the application is beyond power. The real circum-
stance here is that there is a dispute over the interpretation of
an award. That disagreement between the parties has become
the subject of a Summons to Defend Upon Complaint of the
Union. No. 1s 190 of 1996, which was filed on the 11th De-
cember 1996 and which has already been listed for the 29th
January 1997. The Industrial Magistrates Court, says Mr
Lilburn, is a place where the dispute on interpretation should
be determined. Secondly, what the Union asks is in effect a
request for the Commission to enforce provision of an award
when it has no power at all to do. What has been sought are
not orders for prevention of industrial disputation or the dete-
rioration of industrial disputation but an application to vary
the award. If that be so and Mr Lilburn asserts it is, then the
requirements of the Act necessary to vary an award have not
been followed. The argument between the parties is one which
will not be helped by the issue of the orders sought. The dis-
pute is at a National level and is outside the influence of both
of the parties and the Commission to fix.

My response to the submissions are as follows. It is clear to
me that the basis of the application as articulated for by Mr
Bucknall is to prevent the deterioration of an industrial dis-
pute and to secure entry of Union officials to the employers
premises. It is a fact that the Union already has the right of
entry in circumstances described in the award. It is true that
the employer, based on its view of the proper operation of the
clause, has not allowed entry of the Union on some occasions
in recent times. It is clear therefore the parties have a dispute
over an interpretation of the clause. An effect of the grant of
the order would be to remove the reasons for the dispute be-
tween the parties by making a different set of rules to deal
with right of entry. In my view that would have the effect of
changing the right of entry clause under the award. In a nut-
shell the situation here is that the Commission has been asked
to make an order when conciliation and arbitration of the real
dispute between the parties, that is over wages, is not realisti-
cally open to the Commission. It is asked to make orders which
not even in a broad sense could be said to be in aid of concili-
ation or arbitration of the real dispute between the parties.
What is really sought is a type of injunctive order which was
once available under the repealed Section 45 of the Act. Fi-
nally, the Union says power to make the orders exists under
Section 27. This misconstrues the purpose of S.27 which deals
purely deals with procedural matters.

The issues that the Commission is asked to deal with by this
application have been subject to review in a Decision of the
Full Bench in The Registrar v. Amalgamated Metal Workers
and Shipwrights Union of Australia,(69 WAIG 1904). In very
similar circumstances to those in the current case, that is where
an order had been issued purely to prevent further deteriora-
tion of industrial relations in respect of the matters in ques-
tion, the Full Bench found that the Commission did not have
power to make orders of that nature under Section 44 of the
Act. I apply the law as it is set out in the Reasons for Decision
in that matter to the facts here. On that application it is clear
the Commission has no power to make the orders sought.

There also is a leg of the argument which deals with the
making of an order under Section 44, which would purport to
vary an award. I deal with that briefly. It is clear from the
decision of the Full Bench in Newmont Australia Limited v.
The Australian Workers Union, Western Australian Branch,
Industrial Union of Workers, 1988, (68 WAIG 677), that such
a power does not exist because the form of the order sought
would abrogate the employers rights under the right of entry
clause of the award.

For the reasons that I have set out above the Commission
will not issue the orders sought by the Union. An order dis-
missing the application will now issue. I also formerly divide
the application. Any further proceedings will be dealt with
through application No. C 358 (a) of 1996.

Appearances:Mr G. Bucknall on behalf of the Applicant.
Mr R. Lilburn (of Counsel) on behalf of the Respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers�Western Australian

Branch
and

News Limited.
t/as Sunday Times.
No. C 358 of 1996.

COMMISSIONER J.F.GREGOR.
20 December 1996.

Order.
HAVING heard Mr G. Bucknall on behalf of the Applicant
and Mr. R. Lilburn, of Counsel, on behalf of the Respondent
the Commission pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders:

THAT the application for orders pursuant to S.44 of
the Industrial Relations Act, 1979, is dismissed.

(Sgd.) J. F. GREGOR,
[L.S] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Communications, Electrical, Electronic, Energy,

Information, Postal, Plumbing and Allied Workers Union of
Australia, Engineering and Electrical Division, WA Branch

and
ABB Installation and Service Pty Limited and Others.

No. C 406 of 1996.
COMMISSIONER R. N. GEORGE.

20 January 1997.
Order.

WHEREAS a conference was held in the Commission on
10 January, 1997 and;

WHEREAS at that conference agreement was reached be-
tween the parties on the issues previously in dispute and the
terms of that agreement are now set out in the schedule at-
tached hereto;

NOW THEREFORE, the Commission, pursuant to the pow-
ers conferred on it under the Industrial Relations Act, 1979
does hereby order.

(Sgd.) R. N. GEORGE,
[L.S] Commissioner.

Schedule.

1.�TITLE
This Order shall be known as the Electrical Trades BP Re-

finery Kwinana Order No. C406 of 1996 and, subject to its
terms, shall supplement the Electrical Contracting Industry
Award R22 of 1978 and shall replace Order No. CR684 of
1987.
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2.�ARRANGEMENT
1. Title
2. Arrangement
3. Area and Scope
4. General Conditions of Employment
5. No Extra Claims
6. Site Allowance
7. Date of Operation/Term of the Order
8. Procedure for the Resolution of Questions, Disputes

or Difficulties
Schedule of Respondents

3.�AREA AND SCOPE
This Order shall apply to the Communications, Electrical,

Electronic, Energy, Information, Postal, Plumbing and Allied
Workers, Union of Australia, Western Australian Branch and
to those employees who, except for the terms of this Order,
would be bound by the Electrical Contracting Industry Award
R22 of 1978 and who are employed by any of the employers
named in the schedule of respondents attached to the Order
on maintenance and turnaround work at the BP Refinery
(Kwinana).

4.�GENERAL CONDITIONS OF EMPLOYMENT
Except as Provided in Clause 6.�Site Allowance of this

Order, the terms and conditions of each employee covered by
this Order shall be as prescribed by the Electrical Contracting
Industry Award R22 of 1978 and/or by the Enterprise Bar-
gaining Agreement(s) entered into by the employers respond-
ent to this Order and the Communications, Electrical,
Electronic, Energy, Information, Postal, Plumbing and Allied
Workers Union of Australia, Western Australian Branch.

5.�EXTRA CLAIMS
(1) It is a term of this Order that the Communications, Elec-

trical, Electronic, Energy, Information, Postal, Plumbing and
Allied Workers Union of Australia, Western Australian Branch,
its officers and employees and the employees engaged pursu-
ant to this Order will make no further claims on the employers
respondent to this Order for the term of this Order.

(2) The parties to this Order may review its operation three
months prior to the expiry of the terms of this Order.

6.�SITE ALLOWANCE
(1) A site allowance of $1.60 per hour worked shall be paid

for each hour worked on routine maintenance activities.
(2) A site allowance of $2.10 per hour worked shall be paid

for each hour worked on turnaround work, but only for the
duration of such turnarounds.

(3) The site allowances prescribed by subclauses (1) and (2)
of this clause shall not be cumulative when the allowance pre-
scribed by subclause (2) is payable, the allowance prescribed
by subclause (1) shall not apply.

(4) The site allowances prescribed by this clause shall
specifically cover all disabilities associated with mainte-
nance and turnaround work respectively at the BP Refin-
ery Kwinana site.

7.�DATE OF OPERATION/TERM OF THE ORDER
(1) This Order shall operate from the beginning of the first

pay period commencing on or after 2 October 1996.
(2) This Order shall remain in force until 30 September 1998.

8.�PROCEDURE FOR THE RESOLUTION OF
QUESTIONS, DISPUTES OR DIFFICULTIES

(1) In order to settle disputes, including those arising through
demarcation and safety issues, and prevent lost time due to
direct action (strikes, bans, etc) the following procedure shall
be observed�

(a) In the case of demarcation or safety dispute, an em-
ployee may be transferred to work in any area of the
site not affected by the condition giving rise to the
dispute.
An employee may be transferred from one site to
another site not so affected.

(b) Any grievance, dispute or claim shall in the first in-
stance be raised at site level with the foreman/super-
visor/manager etc, as appropriate.

(c) In the event a matter is unresolved at site level, the
matter shall immediately be raised at Company level
by the shop steward or union official involved.

(d) If the matter is still not resolved between the union
official and the senior company representative the
matter shall, within 24 hours (or the next ordinary
working day), be notified to the Western Australian
Industrial Relations Commission for a conference
under Section 44 of the Industrial Relations Act.

SCHEDULE OF RESPONDENTS
ABB Installation and Services Pty Ltd
O�Donnell Griffin Pty Ltd
Ralph M Lee (WA) Pty Ltd
Project Instrumentation Pty Ltd

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Metro Meat International Limited

and
The Australasian Meat Industry Employees� Union,

Industrial Union of Workers, West Australian Branch, Perth.
No. C 12 of 1997.

SENIOR COMMISSIONER G.L. FIELDING.
20 January 1997.

Order.
WHEREAS a dispute exists between Metro Meat International
Limited and the Australasian Meat Industry Employees’ Union,
Industrial Union of Workers, West Australian Branch, Perth
primarily regarding the reinstatement of 28 former employees
whose employment was terminated by the Company on or
about 15th January 1997;

AND WHEREAS the Union has demanded that the former
employees be reinstated immediately in their former
employment with the Company and in support of that demand,
members of the Union employed by the Company at its
abattoirs at Linley Valley and at Katanning have been on strike
since 15th January 1997 and had pickets in place at the Linley
Valley abattoir since that date;

AND WHEREAS the dispute was the subject of conferences
held before the Commission this day and on 16th January 1997
at which no agreement was reached;

AND WHEREAS as a result of the parties being unable to
reach agreement regarding the matter at the conference held
on 16th January 1997, the Commission on that occasion
recommended that the Union and its members lift all bans and
limitations in respect of work at the Company’s abattoirs and
return to work immediately (on 17th January 1997) and that
subject to there being an orderly return to normal work, the
parties meet and confer regarding the future of the 28 former
employees;

AND WHEREAS at a conference held before the
Commission this day it was common ground that the members
of the Union rejected the recommendation and did not return
to work and that the strike by the members of the Union
employed by the Company is continuing;

AND WHEREAS despite further discussions before the
Commission this day and despite the fact that there is scope
for the Union to seek relief from the Commission in respect of
any allegations of unfairness in respect of all or any of the
dismissed employees, there appears to be no immediate
prospect of a resolution of the dispute in the current
environment of industrial relations applying in respect of the
dispute;

AND WHEREAS I am of the opinion that it is necessary to
intervene in order to prevent further deterioration of industrial
relations pending further conciliation, or if need be, arbitration
in respect of the matters in dispute;
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NOW THEREFORE I, the undersigned pursuant to the
powers conferred on it under the Industrial Relations Act 1979
and in particular section 44(6), do hereby order:

(1) THAT each of the employees members of the Union
employed by the Company either at its Linley Val-
ley abattoir or its Katanning abattoir who are en-
gaged in industrial action concerning the matter the
subject of these proceedings cease such industrial
action as soon as may be but in any event no later
than 0730 hrs on the 21st day of January 1997 and
thereafter work in accordance with their respective
contracts of employment; and

(2) THAT the Union and its officials take all such rea-
sonable steps as may be necessary to ensure that
members of the Union comply with the terms of para-
graph (1) of this Order, including, but without limit-
ing the generality of that obligation�

(a) calling a meeting or meetings of the members
of the Union employed at the respective abat-
toirs in any event no later than 0700 hours on
Tuesday, the 21st day of January, 1997;

(b) advising the employees either before at the
meeting or meetings of the terms of this Or-
der; and

(c) counselling the employees to return to work
in accordance with the terms of paragraph (1)
of this Order; and

(3) THAT upon a complete resumption of normal work
the parties immediately put in place arrangements to
meet and confer regarding the future of the dismissed
former employees;

(4) THAT either of the parties may, on giving 24 hours
notice to the other, apply to the Commission to vary,
revoke or otherwise set aside the terms of this Or-
der.

(Sgd.) G.L. FIELDING,
[L.S.] Senior Commissioner.

CONFERENCES—
Matters referred—

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders� Labourers, Painters and
Plasterers Union of Workers

and
Leslie Concrete and Others.

No. CR 223 of 1996.

COMMISSIONER P E SCOTT.
18 November 1996.

Reasons for Decision.
THE COMMISSIONER: This matter is a claim by the Union
for a site allowance for employees employed by the Respond-
ents to receive $1.45 per hour to compensate for the disabili-
ties said to exist at the Currambine Primary School site. The
Respondent denies that any allowance is appropriate.

This matter comes before the Commission by way of the
provisions of the Building Trades (Construction) Award 1987,
No. R 14 of 1978 (�the Award�), Clause 8.�Rates of Pay,
Subclause (16) which provides for the Union to make an ap-
plication for a site allowance to compensate for disabilities,
and where there is no agreement between the parties as to that
matter for the Commission to arbitrate such claim.

The provisions of the Award refer to the criteria set down in
what has become known as the Sapri decision, a decision of
the Full Bench of the Australian Industrial Relations

Commission of 25 February, 1983 (Print F 1957). In essence
this decision sets out criteria for determining whether:

(a) a site is one which justifies consideration for a site
allowance; and

(b) what, if any, disabilities exist on the site which are
not compensated for within the terms of the Award.

It is normally the case that site allowance claims also in-
volve a consolidation into one allowance any allowances con-
tained within Clause 9.�Special Rates and Provisions of the
Award as well as particular disabilities not contemplated within
the Award.

The history of this matter is that the application for a con-
ference was filed on 23 July 1996 in respect of some eight
Respondents. A conference was convened on 7 August 1996
at which time the Commission was advised that some of the
Respondents were not appropriate to be dealt with. In that
respect an order issued that the application relate not to Uni-
versal Constructions and Charter Plumbing as originally
served.

There being no agreement between the parties as to the sub-
stance to the claim it was referred for hearing and determina-
tion. The Commission undertook inspections on Monday 9
September 1996, however, the hearing scheduled for that day
did not proceed due to unavoidable circumstances. The mat-
ter was heard on 25 October 1996. The Commission heard
evidence from Graham Phillip Pallot, an Organiser with the
Union for some eight to ten years, and who has twenty years
experience within the building and construction industry. Evi-
dence was called by the employer from Albert Charles Ellis,
the Construction Manager for Universal Constructions, the
principal contractor. Mr Ellis has also been engaged in the
building and construction industry for many years.

The Commission is satisfied, based on the material put to it,
that this is a site which, in accordance with the Sapri decision,
is appropriate for consideration for a site allowance. It is the
construction of a new school, the value of which project is
$2.5 million. The project commenced on 11 June 1996 and is
due for completion on 20 December 1996. It is a single storey
construction of six blocks of concrete slab, brick and steel.
Such sites have previously attracted site allowances determined
by the Commission. The peak workforce on site is approxi-
mately 35 with an average of approximately 20 employees.

The disabilities said by the Union to exist at this site include
proximity to the ocean, including exposure to the elements in
particular wind off the ocean, dust, sandy soil, difficulties as-
sociated with crane work, working in the vicinity of the appli-
cation of insulating materials and distance to amenities.

As to the question of this application being dealt with by
reference to the Sapri decision, and not to the Wage Fixation
Principles, I refer to the reasons for decision in the Termi Mesh
(Perth) case CR 145 of 1996 (as yet unpublished).

Having inspected the site, I note that it is quite close to the
ocean, is exposed to the elements as it is on the side of a hill,
close to the crest of the hill and facing the ocean. I did note
however, and I accept the evidence of Mr Ellis in this regard,
that whilst there is a thin layer of sand across the top of the
site, that it is not a soft surface as the sand is on a limestone
surface. The sand itself is not a fine sand but has a quite coarse
texture. Prior to the footings work for the buildings commenc-
ing, Universal Constructions was required as part of its con-
tract to remove all limestone to a maximum of 450 millimetres
under the footings for the construction of the building. They
had large bulldozers remove that limestone and this area was
backfilled with sand, and it was all compacted. This removal
of limestone and capstone material was undertaken prior to
any other workers going on site so that a disability associated
with this has not occurred. The remainder of the site apart
from where the footings were to be is still based on limestone
and capstone.

In respect of the remainder of the disabilities said to arise
on this site, the evidence of Mr Pallot was that he had visited
the site for the first time on the day upon which the Commis-
sion undertook inspections, and subsequently visited the site
a further two times and drove past the site once. He bases his
assessment of the disabilities upon his experience as a Union
Organiser over a period of ten years in which he has visited
many building sites. He also had information in respect of
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another site which he described as �on the Multiplex job not
far from that site, and they have told us that they have had that
problem down there.� �That problem� was in respect of the
limestone and capstone and the difficulties associated with
grano workers digging footings in those circumstances. By
contrast the evidence of Mr Ellis was that he had visited the
site from its commencement on a minimum of two days every
week and sometimes three days each week. Those visits lasted
from a minimum of three quarters of an hour to a maximum of
four hours but were generally approximately two hours in
duration. Both of the witnesses� evidence is tempered by their
particular views of site allowances and the appropriateness of
this particular site for such site allowance.

From my observation of the site I am not satisfied that dust
or wind blown sand has been an issue at this site which war-
rants consideration for a site allowance. It is accepted that
there would be some disabilities associated with the exposed
nature of the site but this does not necessarily follow that there
will be sand and dust blown about the site. My observation of
the nature of the soil at the site and the firm surface under-
neath a very thin layer of sand was not such as to demonstrate
that this is likely to be a problem, and the evidence was not
sufficient to satisfy me that it may have been so. As to the
distance to amenities, although this is quite a spread out site,
and I am not satisfied that in this case the distance to ameni-
ties is so great is to warrant consideration.

It was also suggested that the use of cranes and such vehi-
cles and their loads warranted consideration. There was no
evidence to suggest that this was a disability requiring con-
sideration.

In respect of the use of insulation, there is no evidence that
the employees of the Respondents were working in the vicin-
ity of the use of insulation materials to such an extent as to
warrant consideration beyond that which is provided for within
the Award, if at all. Whilst I appreciate that the Commission
inspected the site on a dry day and yet there was some water
on one of the floors associated with some work that was being
undertaken, I am not satisfied that there was sufficient wet
underfoot work as to warrant consideration.

In considering what, if any, allowance is appropriate to com-
pensate for the limited disability of a site open to the elements,
and close to the ocean, the Commission was referred, in par-
ticular, to the decision of Fielding SC in O�Donnell Griffin
CR 260 of 1996 (76 WAIG 4359 @ 4361) to the effect that
the particular site was subject to the same climatic conditions
which would affect construction sites in the southern parts of
the state, a matter which must have been taken into account
when the industry allowance was determined. The industry
allowance provides an amount of $16.50 per week �to com-
pensate for the following disabilities associated with construc-
tion work:�

(a) Climatic conditions when working in the open on
all types of work ...�

Having inspected the site, I am satisfied that the work in the
open on this particular site is such that due to its proximity to
the ocean and the exposed nature of the site, it being a large
bare expanse, that it provides a disability which goes beyond
that applicable to employees working in the open on other
sites. It is not, however, exposed in the same way as, or with
the same attached disabilities such as fine sand blowing in the
wind and making passage across the site difficult, as arose in
CR 237 of 1996 (as yet unreported). In all of the circumstances
an allowance of 50c per hour is appropriate.

As to the operative date, the Commission has power pursu-
ant to Section 32 of the Act to give retrospective effect to its
orders should it find that special circumstances arise. In ac-
cordance with the decision of Beech C in the Fini Homes matter
(71 WAIG 2409) special circumstances arise due to the nature
of such claims and the timing of applications and their process-
ing. This decision also deals with the issue of applying an
averaging concept to the consideration of disabilities which,
by the nature of building projects will differ from employee to
employee depending upon the particular stage of the project
and the conditions arising. Accordingly, the date of operation
shall be the date of application being 23 July 1996 until the
conclusion of the project.

Appearances: Mr G Giffard appeared on behalf of the Ap-
plicant.

Mr K Richardson appeared on behalf of Leslie Concrete;
WA Earthmoving Contractors; Professional Ceiling Services;
JSG Barnett and MGR Bricklaying.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders� Labourers, Painters and
Plasterers Union of Workers

and
Leslie Concrete and Others.

No. CR 223 of 1996.

Building Trades (Construction) Award 1987
No. R 14 of 1978.

COMMISSIONER P.E. SCOTT.
28 November 1996.

Order.
HAVING heard Mr G Giffard on behalf of the Applicant and
Mr K Richardson on behalf of Leslie Concrete, WA
Earthmoving Contractors, Professional Ceiling Services, JSG
Barnett and MGR Bricklaying, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act,
1979, hereby orders:

1. That notwithstanding the provisions of the Building
Trades (Construction) Award 1987 (No. R 14 of
1978) employees employed by the Respondents to
carry out work at the Currambine Primary School
site shall be paid 50 cents per hour worked in lieu of
and in substitution for all special rates and condi-
tions described in Clause 9 Subclause (1) of the
Building Trades (Construction) Award 1987.

2. The abovementioned rate shall apply on and from
the 23 July 1996 until the completion of the project.

(Sgd.) P.E. SCOTT,
[L.S] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Communications, Electrical, Electronic, Energy,

Information, Postal, Plumbing and Allied Workers Union of
Australia, Engineering and Electrical Division, WA Branch

and Another
and

Western Australian Government Railways Commission
trading as Westrail.
No. CR 276 of 1996.

COMMISSIONER P. E. SCOTT.
10 December 1996.

Reasons for Decision.
THE COMMISSIONER: The matter before the Commission
was referred from a conference in the following terms�

�The parties are in dispute as to the requirement by
the Respondent for its employees at its Forrestfield Wagon
Depot to clear accrued annual leave.

The Applicant says that the Respondent is unreason-
ably withholding its consent to the accumulation of two
years� annual leave.

The Respondent says its withholding of consent to
such an accumulation is not unreasonable.�

This situation arises partly as a result of the implementation
of the Right Track Programme whereby the Forrestfield Wagon
Depot employees of Westrail have been identified as surplus
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to requirements. Some of the employees who now find them-
selves located at the Wagon Depot have been relocated there
from other places where they were previously surplus to re-
quirements. They are to be located at this depot until they can
be found alternative employment.

On or about 13 August 1996, a number of these employees
received a memorandum from G.R. Sellars, Senior Personnel
Officer, advising them that �you have been rostered to clear
six weeks� annual leave from September 9 to October 18, 1996
inclusive. You will be required to submit an application for
leave to your supervisor before this date�.

Mr Ken Hunt, one of these employees, and the �CEPU Shop
Steward�, wrote to his employer, Commissioner R. Drabble
on 13 August 1996 in the following terms�

�It has been indicated to us by the Westrail Senior Per-
sonnel Officer that surplus wages employees will be di-
rected to clear accrued leave.

Staff affected by this decision believe they will be dis-
advantaged financially and in other ways, after repeated
assurances by yourself and former Commissioner Gill,
that nobody will be financially disadvantaged by Right
Track initiatives. If suitable permanent employment is not
available and the only option is the severance package
the final payout figure will be substantially less if staff
are forced to clear leave.

Westrail management also requested that due to lack of
staff numbers staff delay clearing leave in the interest of
clearing the workload. This was honoured.

The threat of having to clear leave is a clear act of forc-
ing staff into a more difficult and often unsatisfactory
decision, escalating an already stressful situation.

It has previously been allowed that staff can accumu-
late leave entitlements and we believe that staff should
not be penalised at this time.

Staff requests a reply at your earliest convenience.
Staff�Forrestfield Locomotive Depot�

(Exhibit 12)
A reply to that letter dated 22 August 1996 stated�

�I refer to your letter of August 13 regarding the clear-
ance of annual leave by surplus employees who are cur-
rently located in the Forrestfield Wagon Depot.

In accordance with Westrail�s policy on annual leave
and in compliance with Clause 35 of the Railway Em-
ployees Award every employee within Westrail irrespec-
tive of whether they are surplus or not are required to
clear an appropriate amount of annual leave each year.

Generally, Westrail will try to accommodate employ-
ees as to when the leave can be cleared, however, if agree-
ment cannot be reached then Westrail will roster the
employee to clear the leave at a time suitable to Westrail.�

(Exhibit 14)

A number of things occurred between Mr Hunt writing to
Mr Drabble and receiving the response, some of those things
including that some of the employees had expressed concern
about taking the leave at that particular time.

It appears from the evidence of Mr Hunt that the main ob-
jection of the employees concerned to taking leave is that they
are identified as surplus to requirements, have not indicated a
desire to apply for voluntary redundancy, and seek to con-
tinue in employment with Westrail. They are concerned as to
their future security, notwithstanding undertakings being given
to them that they may continue in employment with Westrail
and not be forced to take redundancy. They say that there is a
degree of uncertainty as to their future and they wish to main-
tain a maximum of eight weeks� accrued leave in the event
that they need to have additional financial resources available
to them upon termination of employment. Westrail has indi-
cated to employees who have volunteered to be made redun-
dant before July 1997, and those who intend do so, that they
may accumulate such leave. However, no such accrual is be-
ing made available to employees who are not volunteering for
redundancy.

Westrail says that the Award provides it with the ability to
approve of the accrual of leave at its discretion and to meet its
needs. It says that employees who are surplus to requirements

ought to be rostered to take outstanding leave at a time which
would otherwise be unproductive. Further, the ability to ac-
crue annual leave is, in accordance with the Award, subject to
Westrail�s consent.

The employees and the Union, however, say that the meth-
ods of rostering leave have in the past been manipulated by
Westrail or, at least, no action taken to ensure that leave does
not accumulate, to meet the convenience of the employer�s
operations. Many employees have substantial periods of leave
accumulated and have not previously been required to take
that leave because this suited the employer�s convenience.
Now, at the employer�s convenience, they are being required
to take such leave when their own futures are in doubt and
when they would wish to maintain an accumulation of 8 weeks
leave.

During the period concerned some of the employees are
being rostered to attend programs for preparation for redun-
dancy and/or redeployment at a company providing a service
to Westrail in this regard. The employees are not, generally
speaking, productively engaged.

The claim on part of the Union is that the employer is un-
reasonably withholding its consent to the request by a number
of employees identified as surplus who do not have perma-
nent work, to be allowed to accumulate two years worth of
annual leave. This claim does not relate to all of Westrail but
only to the employees covered by those particular circum-
stances. Upon being allocated permanent work such an ar-
rangement should be able to cease.

Clause 35 subclause (1) (a) (1) of the Railway Employees�
Award No. 18 of 1969 provides:

�(1) (a) (i) Except as hereinafter provided a period of four
consecutive weeks� leave on full pay shall be
allowed annually to a worker after a period of
12 months� continuous service with the em-
ployer; provided that where such leave is
cleared in conjunction with the provisions of
paragraph (k) of this subclause then the leave
may be cleared in more than one part as pre-
scribed in paragraph (k); provided further that
where the employer and the worker agree the
leave may be cleared in two or three separate
periods.
Provided further that an employee may, with
the consent of the employer, take short term
annual leave, not exceeding five days in any
leave year at a time or times separate from any
of the periods determined in accordance with
this subclause; provided further that with con-
sent of the employer leave may be allowed to
accumulate for two years.�

It also provides for rostering of leave by the employer, and
in other circumstances, for the Christmas close down for the
purpose of annual leave being taken. It appears from the evi-
dence of Mr Hunt that on some occasions these arrangements
have not been followed through because it has been conven-
ient for the employer to have employees continue to work.
The employer�s Annual Leave Policy Guidelines, September
1995 provides:

� � In managing the clearance of annual leave, opera-
tional requirements should not continually be used
as a means of justifying a deferral of annual leave.

� In circumstances where an employee�s annual leave
has been allowed to accumulate, every effort should
be made to reduce the amount of annual leave that
has accumulated.

� If the annual leave has been accrued for more than 12
months and no agreement has been reached as to when
the employee shall clear the leave, the employee may
give two weeks notice and proceed on leave.

� ...
� ...
� In exceptional circumstances an employee may, sub-

ject to approval, defer his/her annual leave in ac-
cordance with award provisions. Exceptional
circumstances do not include extended travel plans.�

(Exhibit 17)
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A similar policy was advised to certain senior management
within Westrail by a document dated 24 October 1991 headed
�Annual Leave�Reduction in Accumulation.� (Exhibit 18)
This indicates that as far back as 1991 there was an effort to
clear accumulated leave and a formula was set out whereby
four to eight weeks of deferred leave was to be cleared in one
year, eight to 12 weeks deferred to be cleared within two years,
and over 12 weeks deferred weeks was to be cleared within
three years.

By a Circular to Ministers No 10/96 dated 29 May 1996 the
Premier advised that �the Government is concerned at the in-
crease in annual and long service leave liabilities� (Exhibit
16). He requested that advice be provided by each agency in
the particular Minister�s portfolio as to which employees have
more than eight weeks accrued annual leave or more than 12
weeks long service leave, and a strategy for dealing with that
leave in each individual case. A report at four monthly inter-
vals was requested. This circular concluded with �we must
manage this outstanding liability to ensure the Government�s
debt does not increase and that individuals be encouraged to
take outstanding leave. The paying out of leave will be some
measure towards addressing the problem, but it is preferable
that individuals take the leave owing�. In response to this cir-
cular, the Commissioner of Railways sent to the Director Gen-
eral of Transport a memorandum which attached a breakdown
of the number of employees within Westrail who at that time
had more than eight weeks accrued annual leave. This appen-
dix shows that at that time 132 employees had more than eight
weeks but less than 12 weeks annual leave accumulated, 51
employees had more than 12 weeks and less than 16 weeks
leave, and 23 employees had in excess of 16 weeks annual
leave accrued. This was a total of 206 employees with more
than eight weeks annual leave owed to them. Indeed this could
be seen to be a problem needing to be addressed. It does not
seem however that this Circular to Ministers or the response
from the Commissioner of Railways is in any way related to
the question of employees retaining a maximum of eight weeks
leave. It is aimed at addressing increasing annual leave and
long service leave liability and is related to employees who
have more than eight weeks accrued annual leave. Further, it
seems that not withstanding Westrail�s attempts in 1991 to
reduce the annual leave accumulations which, for a variety of
reasons, had been allowed to grow to what might be consid-
ered to be excessive levels, in June 1996, 206 employees still
had considerable annual leave owing to them and at least some
of this was likely to have accumulated since the period 24
October 1991 when directions were given as to the reduction
of this accumulated leave.

In all of the circumstances, it would seem that these em-
ployees are being asked to take leave at a time to suit the con-
venience of the employer when they cannot generally be
productively employed and under normal circumstances one
would say that that is not an unreasonable expectation on the
part of the employer. In these circumstances however, the
employer having allowed the leave to accumulate and, from
the evidence of Mr Hunt, this has arisen to suit the conven-
ience of the employer, and at the convenience of the employer
it now seeks to reduce the leave of the employees who be-
cause of the employer�s reorganisation of its business has no
work for these people. In all of these circumstances, I find
that it is not a reasonable exercise of the discretion allowed
within the Award for the employer to refuse to agree to these
employees retaining an accumulation of a maximum of eight
weeks leave where they have been identified as surplus to re-
quirements. This arrangement should not continue indefinitely
however, and those employees who have been identified as
surplus are to receive the benefits of this arrangement. How-
ever, once these employees are found permanent work, then
the employer is entitled to seek to reduce that accumulation in
an appropriate manner.

I note that such an arrangement would place the employer
in some potential difficulty associated with the terms of the
Minimum Conditions of Employment Act which pursuant to
Section 25 where leave has been deferred for a certain period
then the employee is entitled to take such leave by giving a
very limited period of notice. Whilst this may be inconvenient
for the employer this relates only to employees who are sur-
plus to requirements. It should be noted that the employer has
placed itself in this position in respect of many of its

employees and such an arrangement continuing for surplus
employees should not be a major impediment to it. Once these
employees are allocated to permanent work then such arrange-
ments will cease and the employer is entitled to schedule an-
nual leave as appropriate and thereby reduce that risk.

Having decided this matter in this way, it is not appro-
priate that this arrangement continue indefinitely. An Or-
der to allow this arrangement should have a time limit to
it and it is hoped that within a period of twelve months
these employees who are identified as surplus will have
their futures resolved either by having permanent work
allocated to them or they may have applied for voluntary
redundancy. Should the issue still remain, the Union will
need to consider its position. If it believes that it is appro-
priate for the arrangement to continue, it will need to file
an application for this to occur. On this basis the Order
shall apply for a period of twelve months.

Appearances: Mr J Murie on behalf of the Applicants.
Mr A Hassell on behalf of the Respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Communications, Electrical, Electronic, Energy,

Information, Postal, Plumbing and Allied Workers Union of
Australia, Engineering and Electrical Division, WA Branch

and Another
and

Western Australian Government Railways Commission
trading as Westrail.

No. CR 276 of 1996.
COMMISSIONER P.E. SCOTT.

18 December 1996.
Order.

HAVING heard Mr J Murie on behalf of the Applicants and
Mr A Hassell on behalf of the Respondent, the Commission
pursuant to the powers conferred on it under the Industrial
Relations Act 1979 hereby orders:

THAT notwithstanding the provisions of Clause
35.�Annual Leave and Holidays, subclause (1)(a)(i)
of the Railway Employees� Award No. 18 of 1969,
employees of the Respondent located at  the
Forrestfield Wagon Depot who have been identified
as surplus to requirements shall be permitted by the
Respondent to retain an accumulation of not more than
eight (8) weeks� annual leave.

Upon any such employee being allocated permanent
work, such employee may be directed to take accrued
annual leave in accordance with the terms of Clause 35.�
Annual Leave and Holidays of the Railway Employees�
Award No. 18 of 1969.

This Order shall apply until 10 December 1997.
(Sgd.) P.E. SCOTT,

[L.S] Commissioner.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Burswood Resort (Management) Limited

and
The Plumbers and Gasfitters Employees� Union of

Australia, West Australian Branch, Industrial Union of
Workers and Another.
No. CR 409 of 1996.

COMMISSIONER A.R. BEECH.
20 January, 1997.

Order.
HAVING HEARD Mr R. Le Miere of counsel on behalf of
the applicant and Mr A. Lovell on behalf of the first respond-
ent and Mr E. Fry on behalf of the Federated Liquor and Al-
lied Industries Employees� Union of Australia, Western
Australian Branch, Union of Workers, now therefore, I the
undersigned Commissioner of the Western Australian Indus-
trial Relations Commission, and by consent, pursuant to the
powers conferred on me under the Industrial Relations Act
1979 hereby:

DECLARE:
That the Plumbers and Gasfitters Employees� Union of
Australia, West Australian Branch, Industrial Union of
Workers may not in terms of its registered rules:

1. enrol the employees whose job classifications
are listed in clause 5�Wages of the Burswood
Resort Casino Employees� Industrial Agree-
ment 1993, Amendment Agreement 1995 (�the
employees�) as members; and

2. represent the industrial interests of the employ-
ees.

AND ORDERS:
That the Plumbers and Gasfitters Employees� Union of
Australia, West Australian Branch, Industrial Union of
Workers refrain from representing the industrial interests
of the employees.

(Sgd.) A.R. BEECH,
[L.S] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Western Australian Fire Brigades Board
and

United Firefighters Union of Western Australia.
No. CR 248 of 1996.

COMMISSIONER P.E. SCOTT.
9 January 1997.

Order.
WHEREAS this is an application pursuant to section 44 of
the Industrial Relations Act, 1979 in which the parties were in
dispute as to the appropriate qualifications, competencies and
classification of the Officer to be placed in charge of the Metz
Turntable Ladder; and

WHEREAS hearings in this matter were convened on
Friday the 11th and Monday the 28th days of October 1996;
and

WHEREAS inspections of various metropolitan and coun-
try fire stations were conducted betweeen Thursday the 31st
day of October and Tuesday the 5th day of November 1996;
and

WHEREAS a conference was convened on Thursday the
14th day of November 1996; and

WHEREAS the parties have subsequently reached agree-
ment on this issue;

NOW THEREFORE the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act, 1979
hereby orders�

THAT this application be, and is dismissed.
(Sgd.) P.E. SCOTT,

[L.S] Commissioner.

CORRECTIONS—
EDUCATION DEPARTMENT OF WESTERN
AUSTRALIA (EDUCATION ASSISTANTS�

ALHMWU) ENTERPRISE BARGAINING
AGREEMENT 1996
No. AG 296 of 1996.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Minister for Education

and
The Australian Liquor, Hospitality and Miscellaneous

Workers Union, Miscellaneous Workers Division, Western
Australian Branch

No. AG 296 of 1996.
Education Department of Western Australia (Education

Assistants�ALHMWU) Enterprise Bargaining
Agreement 1996.

COMMISSIONER A.R. BEECH.
24 December 1996.

Correcting Order.
WHEREAS the Commission issued an Order in the above
matter dated the 28th November 1996;

AND WHEREAS an error occurred in the drafting of the
Order;

NOW THEREFORE, I the undersigned Commissioner of
the Western Australian Industrial Relations Commission, pur-
suant to the powers conferred on me under the Industrial Re-
lations Act 1979 hereby order:

THAT the Education Department of Western Australia
(Education Assistants�ALHMWU) Enterprise Bargain-
ing Agreement 1996 be registered in accordance with the
Schedule attached hereto with effect from the 20th No-
vember 1996.

(Sgd.) A.R. BEECH,
[L.S] Commissioner.

Schedule.

1.�TITLE
This Agreement shall be known as the Education Depart-

ment of Western Australia (Education Assistants�ALHMWU)
Enterprise Bargaining Agreement 1996.

2.�ARRANGEMENT
1. Title
2. Arrangement
3. Scope of the Agreement
4. Parties to the Agreement
5. Definitions
6. Date and Period of Operation of the Agreement
7. No Further Claims
8. Relationship to Parent Awards
9. Single Bargaining Unit

10. Audit of 4% Second Tier and 1989 SEP
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11. Objectives and Principles
12. Productivity Improvement
13. Consolidation of Awards
14. Reform Initiatives

Initiative 1�Flexible Working Hours
Initiative 2�School Staffing Profiles
Initiative 3�School Formula Requirements and
Variation of Employment
Initiative 4�Reduction in Fraction and Minimum
Hours
Initiative 5�Multiskilling
Initiative 6�Professional and Career Development
Initiative 7�Performance Management
Initiative 8�Job Description
Initiative 9�Staff Meetings
Initiative 10�Classification Structure

15. Parental Leave
16. Family Carers Leave
17. Ceremonial Leave
18. Award Variations
19. Salary Increases
20. Grievance Settlement Procedure
21. Dispute Settlement Procedure
22. Signatories of Parties to the Agreement

Schedule A�Performance Improvement Plan
Schedule B�Salary Rates
Schedule C�Initiatives and Target Dates
Schedule D�Approximate Number of Employees
Covered by this Agreement

3.�SCOPE OF THE AGREEMENT
This Enterprise Agreement shall apply to all employees

working in the Education Department of Western Australia as
Teacher Aides, Aboriginal Education Workers, Home Eco-
nomic Assistants and Child Care Workers (in this Agreement
referred to as Education Assistants) and who are members of
or eligible to be members of the Union party to this Agree-
ment.

4.�PARTIES TO THE AGREEMENT
This Agreement is made between the Minister for Educa-

tion (the Employer) and the Australian Liquor, Hospitality and
Miscellaneous Workers� Union, Miscellaneous Workers Di-
vision, Western Australian Branch (the Union).

5.�DEFINITIONS
(1) �Agreement�: The Education Department of Western

Australia (ALHMWU) Enterprise Bargaining Agreement
1996;

(2) �Department�: The Education Department of Western
Australia;

(3) �Employee�: for the purpose of this agreement, some-
one who is referred to at Clause 3�Scope;

(4) �Education Assistants�. means the same as Employee;
(5) �Employer�: The Minister for Education of Western

Australia;
(6) �Government�: the State Government of Western Australia;
(7) �Minister�: the Minister or Ministers of the Crown re-

sponsible for the administration of the Department;
(8) �Union�: the Australian Liquor, Hospitality and Miscel-

laneous Workers� Union, Miscellaneous Workers Division,
Western Australian Branch;

(9) �WAIRC�: The Western Australian Industrial Relations
Commission.

6.�DATE AND PERIOD OF OPERATION OF THE
AGREEMENT

(1) This Agreement shall operate from the beginning of the
first pay period commencing on or after 20 November 1996
and shall remain in force until 31 December 1997 provided
that the salary increases specified in Clause 19�Salary In-
creases�of this agreement shall come into effect in accord-
ance with that clause.

(2) Subject to the continuation of the initiatives contained
in this Agreement, the pay quantum achieved as a result of
this agreement will remain and form the new base pay rates
for future agreements or continue to apply in the absence of a
further Agreement.

(3) The parties will review this Agreement at least six months
prior to the expiration of this Agreement to commence nego-
tiations for a new Agreement.

(4) The parties will assess achievements in performance,
productivity and efficiency during the term of this Agreement.

(5) The parties genuinely commit to ongoing consultation
and bargaining in good faith during discussions and negotia-
tions for the next Agreement.

7.�NO FURTHER CLAIMS
(1) The parties to this Agreement undertake that for the du-

ration of the Agreement there shall be no further salary or
wage increases sought or granted except for those provided
under the terms of this Agreement. This will not preclude the
review of the classification structure, the outstanding claim
for lunch time supervision, the Minimum Rates Adjustment
or consequence wage adjustments arising out of those mat-
ters.

(2) This Agreement shall not operate so as to cause an em-
ployee to suffer a reduction in ordinary time earnings.

(3) This Agreement settles all past productivity claims since
1991.

8.�RELATIONSHIP TO PARENT AWARDS
This Agreement shall be read in conjunction with the exist-

ing Awards that apply to the parties bound to this Agreement.
In the case of any inconsistencies, this Agreement shall have
precedence to the extent of the inconsistencies. The relevant
Awards are:

� Teachers� Aides� Award, 1979
� Cleaners and Caretakers (Government) Award, 1975
� Miscellaneous Government Conditions and Allow-

ances Award No. A4 of 1992
� Child Care Workers (Education Department) Award.

9.�SINGLE BARGAINING UNIT
(1) This Agreement has been negotiated through a Single

Bargaining Unit (SBU).
(2) The SBU comprises representatives from the Education

Department of Western Australia and the Union.

10.�AUDIT 4% SECOND TIER AND 1989 SEP
(1) The parties agree that matters arising from previous in-

dustrial agreements or award changes emanating from the
�Restructuring and Efficiency Principle� of 1987, and the
Structural Efficiency Principles of the 1988 and 1989 National
and State Wage Cases shall not be counted when considering
the productivity benefits and salary improvements arising from
this Agreement.

11.�OBJECTIVES AND PRINCIPLES
(1) The Education Department of Western Australia is com-

mitted to providing a sound, flexible and efficient education
system aimed at providing students with the necessary skills,
competencies and confidence to be able to successfully par-
ticipate in, and contribute to, today�s society. Essential to this
commitment is the Department�s obligation to constantly evalu-
ate its performance, to establish initiatives, and to implement
changes that take into account the changing needs of its stu-
dents, the requirements and expectations of the community
and accountability at the school level.

(2) This Enterprise Agreement proposal reflects the De-
partment�s obligation to fulfil those commitments and is
consistent with the Government�s policy of increasing ef-
fectiveness and efficiency through improved flexibility and
productivity.

(3) The Education Department�s 1995-1997 Strategic
Plan outlines the key strategic improvement areas to be
developed over the next three years. These strategic is-
sues which are crucial to the success of the government
school system; include:

� Curriculum responsiveness
� Flexibility in Schooling
� Staff Professionalism and Working Relationships
� Resource Management
� Quality Assurance in Education
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(4) The objectives and their relevant actions and targets have
been established to address the improvement sought in the
strategic issues. These are:

� to provide learning programs that will equip students
with the skills necessary to succeed in a constantly
changing social and economic environment.

� to improve the outcomes for students at risk of not
achieving their educational potential.

� to provide schools with the flexibility and the deci-
sion-making authority necessary to deliver quality
educational programs suited to their student group.

� to have professional, productive and motivated staff
who are committed to the objectives of the organi-
sation, empowered to meet these objectives, and
whose skills are valued by the community.

� to develop an organisational culture that is charac-
terised by trust, mutual respect, participation and the
acceptance of responsibility

� to improve resource management in order to obtain
the best educational outcomes with available re-
sources.

� to assure parents, and the wider community of the
quality of educational outcomes achieved in the gov-
ernment school system.

 (5) The objectives of this Agreement are:
� to satisfy the requirements of clients and customers

through the provision of reliable, efficient and com-
petitive services;

� to achieve the Department�s mission and improve
productivity and efficiency in the Department
through ongoing improvements;

� to promote the development of trust and motivation
and to continue to foster enhanced employee relations;

� to facilitate greater flexibility in decision making and
allocation of human and other resources;

� to promote increased satisfaction from jobs and se-
cure employment opportunities;

� to develop and pursue changes on a cooperative con-
tinuing basis by using participative practices;

� to promote health, safety, welfare and equal oppor-
tunity for all employees;

� to identify measures which will lead to improved
performance and productivity.

12.�PRODUCTIVITY IMPROVEMENT
(1) Objectives of Productivity Improvement

(a) The Education Department�s mission is to ensure that
students develop the understandings, skills and atti-
tudes relevant to individual needs, thereby enabling
them to fulfil their potential and contribute to the
development of our society.

(b) All staff strive for excellence in learning and teach-
ing and are committed to maximising the educational
achievements of all students and the maintenance of
an appropriate learning and teaching environment.

(2) Strategies and Initiatives developed to achieve these
Objectives

(a) The parties are committed to the development and
implementation of a broad agenda of initiatives de-
signed to increase efficiency and effectiveness of
programme and service delivery of the Education
Department.

(b) The parties are committed to the development and
implementation of productivity improvements which
include, but are not limited to:

� customer focus;
� changes to work practices;
� continuous improvement;
� review of, and implementation of, flexible ap-

plication of employment conditions;
� improvement of the management of staff per-

formance;
� current staffing practices; and,

� application of new technology.
(c) The parties are committed to the development and

implementation of the productivity improvement ini-
tiatives as detailed in Schedule A where they fall
within the term of this Agreement.

The parties also agree to develop and implement productiv-
ity improvements by way of:

� Work Practices;
� Quality Improvement/Continuous Improvement; and
� Staffing.

13.�CONSOLIDATION OF AWARDS
(1) The parties agree that employees employed as:

� Teacher Aides (including Aboriginal Education
Workers) ;

� Home Economic Assistants; and
� Child Care Workers

shall be employed under one award with common conditions
where appropriate. Accordingly, during the life of this Agree-
ment, the parties commit themselves to the necessary award
amendments to achieve this objective. No employee will have
their rate of pay reduced as a result of this consolidation.

14.�REFORM INITIATIVES
(1) Over the next five years it is the Department�s goal that

schools will adopt a greater outcome-based approach to learn-
ing and teaching. Schools will have greater flexibility to de-
velop programs which meet the specific needs of their students,
local communities and the Department. Opportunities will be
provided for schools to increase the flexibility of their inter-
nal structures and for the Department to encourage diversity
in the types of schools. The goal in doing so is that schools
will be better able to meet the needs of their students.

(2) The parties are committed to work towards greater flex-
ibility in the way work is organised and the skill base of its
staff. In order to achieve this flexibility, all employees are com-
mitted to identifying flexibility�s and contributing to their
implementation.

(3) The parties agree that change will be implemented
through a gradual process which ensures that individual em-
ployees are not disadvantaged and is consistent with merit
and equity principles.

(4) The parties acknowledge that Education Assistants em-
ployed in schools will be involved in school based decisions
and will have access to appeal provisions that extend beyond
the school site.

(5) The parties agree to progress these workplace reform in
accordance with the terms of this Agreement, which is ex-
pected to deliver significant enhancement to the efficiency and
effectiveness of school operations in the medium to long term.

The major elements of this Agreement are:
Initiative 1�Flexible Working Hours

(1) Employees covered by this Agreement may agree to
work flexible hours where these are implemented at
the school site, and where;

� an improved curriculum can be offered as a
result; or more effective and efficient use of
resources occurs;

� consultation has occurred at a school level
involving all stakeholders, including the Un-
ion, school decision making groups, parents,
students and whole of school staff;

� issues such as duty of care, health, safety and
welfare, equity and other legislative require-
ments have been allowed for;

� workload, career aspirations and family cir-
cumstances have been allowed for;

� individual circumstances have been fully and
reasonably considered; and

� the distribution of hours is equitable.

(a)  Specifically excluded from these arrange-
ments are longer working hours, overtime and
split shifts except where provided for in the
relevant award.
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(b) Arrangements for working of flexible hours
as provided for in this clause shall be subject
to the agreement of an employee. No employee
shall be coerced into working flexible hours.

(c) Notwithstanding the above, where it is con-
sidered necessary to provide more economic
operations, the Director-General may author-
ise the operation of alternative working ar-
rangements in a school. The continuing
operation of any alternative working arrange-
ments, so approved, will depend on the Di-
rector-General being satisfied that the efficient
functioning of the school is being enhanced
by its operation.

(2) Remote Teaching Service
The parties agree that employees may, by agreement
with all parties, to meet the needs of individual Re-
mote Teaching Service schools, vary the school year
and hours per day to take into account educational,
cultural, climate and local factors. The Principal will
negotiate school hours and days of attendance and
the employees will be consulted and have a choice
of undertaking these changes without being coerced
into taking the changes. The total hours worked in
any one year will still equal the total hours that would
have been worked if the school year had not been
varied by this agreement.

Initiative 2�School Staffing Profiles
(1) The parties agree to the development and to a phased

implementation of a system, where schools will re-
ceive a notional personnel budget allocation for all
staff. The development of such a process will occur
in parallel with that for teaching staff.

(2) The Department will publish the staffing formula pro-
visions for positions covered by this Agreement.
Schools will employ staff in accordance with the
formula allocation. This Initiative shall be read in
conjunction with Initiative 3.

Initiative 3�School Formula Requirements and Variation
of Employment

For the purpose of this initiative an employee who has been
employed on a �temporary� basis for a continuous period of
not less than two years, as at the effective date of this Agree-
ment, shall receive the same benefits as a permanent employee.

The parties agree that during the term of the Agreement they
will jointly review the question of employment status for long
term staff who have been on �temporary� or �renewable� con-
tracts and as part of that process, to develop a fair Relocation/
Transfer System for employees.

(1) Schools will be staffed in accordance with their ap-
proved staffing formulae. Adjustments to staffing
levels will be undertaken annually at the commence-
ment of the school year for schools other than edu-
cation support schools and bi-annually for education
support schools. Any excess in hours occurring for
existing employees, after the adjustment date, will
be maintained until the next adjustment period.

(2) The parties agree to the development of a process by
which the Department may manage adjustment of
schools staffing to comply with the staffing formu-
lae for 1997.

(3) Where, as a result of an adjustment to the schools
allocated staffing level, a permanent employees�
hours are changed, the following provisions will
apply:

(i) the employee may elect to voluntarily reduce
or increase their hours of employment; or

(ii) the employee may be offered transfer by the
employer to an suitable alternative position;
or

(iii) the employee may elect to take leave without
pay for a period not exceeding 12 months; or

(iv) the employee may elect to be relocated; or,
(v) the employee may elect to accept employment

of a different nature.

The above steps may be applied in any order.
(4) Where an employee is made redundant the parties

agree that the current terms of the Western Austral-
ian Government/Australian Liquor, Hospitality and
Miscellaneous Workers Union (ALHMWU) Rede-
ployment, Retraining and Redundancy (Interim)
Consolidated Award, 1994, will apply.

(5) Where an employees� employment is specifically
linked to a particular requirement at the school level,
which may include but is not limited to:

� employment linked requirements of an indi-
vidual student;

� specially funded initiatives; and
� Commonwealth funded special school

projects.
and that requirement varies or ceases to such an ex-
tent as to give rise to a termination of the employ-
ment relationship, the employee shall be terminated
with appropriate notice and as a contract employee,
shall not be deemed to have been made redundant.
However, when notification of the cessation of the
particular requirement is received and there is disa-
greement, the parties are to meet to rectify the prob-
lem.

(6) The parties agree to establish within the life of this
Agreement a joint working party to conduct a re-
view on the implementation of an agreement for the
employment of temporary workers and workers em-
ployed for short periods of time.

(7) Where there is a dispute between the parties on the
application of the aforementioned provisions the mat-
ter will be referred as per the procedures Clause 20�
Grievance Settlement Procedure.

Initiative 4�Reduction in Fraction and Minimum Hours
(1) Appointment to a fractional position of 0.2 or less

shall be on a part time basis. Where the requirements
of the position are reduced to 0.2 or less then the
employee shall be deemed to be part time for the
period that the position remains at that fraction, sub-
ject to the provisions of this initiative.

(2) The minimum period of engagement on any one day
shall be 2 hours and the employee shall receive a
minimum payment for two hours whether the two
hours are worked or not.

(3) For the term of this Agreement, 32.5 hours per week
shall considered as the hours for a full time position
for an employee employed under the Teachers� Aides�
Award, 1979.

Initiative 5�Multiskilling
(1) The parties are committed to allowing employees to

be deployed in a way that will best address the needs
of the worksite. Employees agree to carry out such
duties as are within the limits of the employee�s skills,
competencies and training. This could include the
allocation of specific duties and temporary second-
ment to other positions in the worksite.

(2) The parties will establish a working party to further
review the performance of a wider range of tasks.
The concept of multiskilling will be examined in the
light of the new initiatives contained in this Agree-
ment and employees will be provided with opportu-
nities for training and development so as to maintain
a highly skilled, competent and committed
workforce, experiencing job satisfaction and provid-
ing a high quality service. This initiative should be
considered in conjunction with Initiative 6 and Ini-
tiative 8.

(3) The working party will consider, but not be limited
to:

� competency based career paths;
� access to professional development;
� accreditation of training; and,
� the need to retain generic position classifica-

tions.
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Initiative 6�Professional and Career Development
(1) This clause should be read in conjunction with Ini-

tiative 7�Performance Management and Initiative
8�Job Description in this Clause of the Agreement
and with the planned reform initiatives outlined in
this agreement.

(2) The Department and the Union confirm a commit-
ment to professional and career development for all
employees. Employees recognise their obligation to
maintain and update their skills and the Department
recognises its obligation to provide employees with
opportunities to maintain and update their skills.

(3) Under Initiative 5 of this clause of the Agreement,
the parties will examine areas where greater
multiskilling opportunities may be appropriate.
Given the new initiatives outlined in this agreement
it is agreed that employees will be provided with
opportunities for appropriate training and develop-
ment during school hours.

(4) Professional and Career Development will be based
on a focus on both current and future job needs and
career path planning and recognition of each em-
ployee�s prior learning and building on this through
the acquisition of new skills. It is agreed that ac-
credited training is important to the development of
employee skills and that relevant training shall be
accessible wherever practicable.

(5) Principals will ensure that all employees party to this
Agreement have equitable access to Professional De-
velopment through the provisions of the School
Grant in any school year.

(6) The parties agree to the progressive development of
Competency Based Career Paths which will follow
analysis of the Department�s core processes, iden-
tify barriers to increased productivity associated with
those processes and the consequent redesign of jobs.
This sub paragraph is to be read in conjunction with
Initiative 10.

Initiative 7�Performance Management
(1) The parties agree to a performance management proc-

ess which will involve all employees and which will
confirm expectations between employees and their
supervisors about professional responsibilities. Per-
formance Management will be linked to worksite
outcomes and the Department�s Strategic Plan. The
Performance Management Agreement will be in ac-
cordance with the provisions of the Department�s
Performance Management Policy. The details of the
performance management process will be developed
with the union.

(2) The objective of the Performance Management
Agreement is to:

� enhance the professional development of em-
ployees;

� assist all employees to understand the role,
accountabilities and performance standards
that are expected of them;

� provide all employees with feedback and con-
structive support to improve performance and
enhance an atmosphere of mutual trust, loy-
alty and support; and,

� provide employees with appropriate training
and development to assist in the achievement
of corporate business objectives.

The parties agree that any training which is required
to be taken by the employees under the Performance
Management Agreement will be fully funded and
resourced by the Department.

(3) The parties agree that a working party will de-
velop a career structure based on demonstrated
skills, degree of responsibility, recognition of
competencies developed and experience. The
implementation of the career structure with an
incremental salary progression by satisfactory
performance will be implemented in conjunction
with Initiative 10.

(4) The parties also agree that this working party will re-
view the requirement for appointment to a particular
level dependent upon satisfactory completion of a train-
ing course rather than satisfactory performance.

Initiative 8�Job Description
(1) The parties agree to review the current Teachers�

Aides [including Aboriginal Education Workers],
Home Economic Assistants and Child Care Work-
ers Statements of Duties and to develop a Job De-
scription/s which reflects the current and future
requirements of the position/s.

(2) The Job Description/s will also reflect the Compe-
tency Standards which have been developed in Gov-
ernment and Non Government schools in Western
Australia by the Community Services, Health and
Education Industry Training Council.

(3) A Working Party will also be established to review
any changes to these duties arising from the process
of award consolidation and the performance of a
wider range of tasks which may arise through the
parties commitment to allowing employees to be
deployed in a way that will best address the needs of
the worksite.

Initiative 9�Staff Meetings
(1) Employees shall, if required, attend whole of staff

meetings outside of student instructional time.
Such meetings shall be held on the following basis:

(a) there will be no suspension of the instructional
program for the purpose of conducting whole
of staff meetings;

(b) a minimum of two whole of staff meetings per
term will be held, the length of these meet-
ings will be on a needs basis;

(c) the agenda, venue and timing of meetings will
be determined in full and proper consultation
with all staff of a school. Equity considera-
tions such as family responsibility, profes-
sional and personal development
commitments and flexible hours arrangements
shall be considered in the decision making
process. The final responsibility to ensure
meetings occur rests with the Principal;

(d) whole of staff meetings may include discus-
sion groups, workshops and sub-committee
meetings;

(e) meetings that do not involve the whole of staff
may be accommodated during instructional
time, where they can be timetabled, and sub-
ject to a school�s capacity to enable staff to
attend, as long as the meeting does not infringe
on the school�s instructional program; and

(f) part time staff who do not work on the day of
the staff meeting cannot be required to attend,
but may choose to do so.

Initiative 10�Classification Structure
1. The parties agree to the establishment of a new skill

related classification structure for Education Assist-
ants. The new classification structure will be devel-
oped by a Joint Committee. The parties agree that
relief will be provided to allow representatives to
attend the meetings of the Joint Committee and any
working parties established by the Committee.

2. The Terms of Reference of the Committee will be�
2.1 The new structure will be based on skill/com-

petency and required duties of employees.
2.2 The structure will be included in the award.
2.3 There will be at least three levels in the new

structure (not including increments) eg: En-
try level, Autonomous Education Assistant and
Advanced Skill Education Assistants.

2.4 The structure will address all matters relat-
ing to work value and finalise the MRA ap-
plication No 1532 of 1990, consistent with
the terms of this Agreement and the Wage Fix-
ing Principles.
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2.5 Whilst the parties accept that there will be no
uniform quantum of wage adjustments on the
introduction of the new classification struc-
ture there will be at least one advanced skill
level included in the agreement.

2.6 The Committee will take into account the com-
petency and skills based report considered and
endorsed by the Skills Standards Accredita-
tion Board for Education Assistants and the
report prepared on the skills and competen-
cies for Aboriginal Education Workers.

2.7 The Committee will review and finalise JDFs
for all employees covered by the terms of the
EBA. This will reflect the competencies and
skills of all classifications.

3. The parties agree that the Joint Committee will re-
port on the Terms of Reference within a three month
time frame. Either party may request the assistance
of an agreed independent facilitator to progress this
review should it be necessary. Any matters not re-
solved at the conclusion of a six month period will
be referred for conciliation and if necessary, arbitra-
tion.

4. Payment of any wage increases arising from the in-
troduction of the new classification structure will
be phased in during the term of the Enterprise Agree-
ment.

15.�PARENTAL LEAVE
(1) Definitions

�Employee� includes full time, part time, permanent
and fixed term contract employees.

�Replacement Employee� is an employee specifically
engaged to replace an employee proceeding on parental
leave.

(2) Eligibility for Parental Leave
(a) Subject to subclause (8) of this clause, an employee

is entitled to a period of up to 52 weeks unpaid pa-
rental leave in respect of the birth of a child to the
employee or the employee�s spouse/partner.

(b) An application for parental leave shall be in the form
approved by the Director-General and supported by
a certificate of a registered medical practitioner stat-
ing the expected date of birth of the child.

(c) Where the employee applying for the leave is the
partner of a pregnant spouse one weeks leave may
be taken at the birth of the child concurrently with
parental leave taken by the pregnant employee.

(d) An employee adopting a child under the age of five
years shall be entitled to three weeks parental leave
at the placement of the child and a further period of
parental leave up to a maximum of 52 weeks.

(e) An employee seeking to adopt a child shall be
entitled to two days unpaid leave for the employee
to attend interviews or examination required for
the adoption procedure. Employees working or
residing outside the Perth metropolitan area are
entitled to an additional days leave. The employee
may take any paid leave entitlement in lieu of
this leave.

(f) Subject to this clause, where both partners are em-
ployed by EDWA the leave shall not be taken con-
currently except under special circumstances and
with the approval of the Director-General.

(3) Other Leave Entitlements
(a) An employee proceeding on parental leave may elect

to utilise any accrued annual leave or accrued long
service leave for the whole or part of the period of
parental leave or apply to extend the period of pa-
rental leave with such leave.

(b) An employee may extend the maximum period of
parental leave with a period of leave without pay
subject to the Director-General�s approval.

(c) An employee on parental leave is not entitled to paid
sick leave and other paid award absences.

(d) Where the pregnancy of an employee terminates other
than by the birth of a living child then the employee
shall be entitled to such period of paid sick leave or
unpaid leave for a period certified as necessary by a
registered medical practitioner.

(e) Where a pregnant employee not on parental leave
suffers illness related to the employee�s preg-
nancy or is required to undergo a pregnancy re-
lated medical procedure the employee may take
any paid sick leave to which the employee is en-
titled or such further unpaid leave for a period
certified as necessary by a registered medical
practitioner.

(4) Notice and Variation
(a) The employee shall give not less than ten week�s

notice in writing to EDWA of the date the employee
proposes to commence  parental leave stating the
period of leave to be taken.

(b) An employee proceeding on parental leave may elect
to take a shorter period of maternity leave and may
at any time during that period of leave elect to re-
duce or extend the period stated in the original ap-
plication provided four weeks written notice is
provided.

(5) Transfer to Safe Job
(a) Where illness or risks arising out of pregnancy or

hazards connected with the work assigned to the
employee make it inadvisable for the employee to
continue in her present duties, the duties shall be
modified or the employee may be transferred to a
safe position of the same classification until the com-
mencement of maternity leave

(b) If the transfer to a safe position is not practicable,
the employee may take leave without pay for such
period as is certified necessary by a registered medi-
cal practitioner.

(6) Replacement Employee
Prior to engaging a replacement employee EDWA shall in-

form the person of the temporary nature of the employment
and the entitlements relating to return to work of the employee
on parental leave.

(7) Return to Work
(a) An employee shall confirm the intention to return to

work by notice in writing to EDWA not less than
four weeks prior to the expiration of the period of
parental leave;

(b) An employee on return from parental leave shall be
entitled to the position which the employee occu-
pied immediately prior to proceeding on parental
leave. Where an employee was transferred to a safe
job pursuant to sub-clause (5) of this Clause the
employee is entitled to return to the position occu-
pied immediately prior to the transfer.

(c) An employee may return on a part-time basis to
the same position occupied prior to the com-
mencement of leave or to a different position at
the same classification level on a part-time basis
in accordance with the Part-Time provisions of
the relevant award.

(d) Where the position occupied by the employee no
longer exists the employee shall be entitled to a po-
sition of the same classification level with duties
similar to that of the abolished position.

 (8) Effect of Leave on Employment Contract
(a) Fixed Term Contract

An employee employed for a fixed term contract shall
have the same entitlement to parental leave, how-
ever the period of leave granted shall not extend
beyond the term of that contract.

(b) Continuous Service
Absence on parental leave shall not break the conti-
nuity of service of an employee but shall not be taken
into account in calculating the period of service for
any purpose under the relevant award or this agree-
ment.
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(c) Termination of Employment
An employee on parental leave may terminate em-
ployment at any time during the period of leave by
written notice in accordance with the relevant award.

16.�FAMILY CARERS LEAVE
(1) Use of Sick Leave

(a) Employees covered by this agreement may with the
consent of the Department use up to the equivalent
of 5 days per year of accrued sick leave in accord-
ance with this clause to provide care for another per-
son subject to:

(i) the employee being responsible for the care
of the person concerned; and,

(ii) the person concerned being a member of their
family.

(b) The definition of family shall be the definition con-
tained in the WA Equal Opportunity Act 1984. That
is, a person who is related to the employee by blood,
marriage, affinity or adoption and includes a person
who is wholly or mainly dependant on, or is a mem-
ber of the household of, the employee.

(c) The employee shall, wherever practicable, give the
employer notice prior to the absence of the intention
to take leave, the reasons for taking such leave and
the estimated length of absence. If it is not practica-
ble for the employee to give prior notice of absence,
the employee shall notify the employer by telephone
of such absence.

(d) The employee shall, if required, establish by pro-
duction of a medical certificate or statutory declara-
tion, the nature of the illness of the person concerned.

(2) Unpaid Leave for Family Purposes
An employee may elect with the consent of the Department

to take unpaid leave for the purpose of providing care to a
family member who is ill.

(3) Annual Leave
Notwithstanding the provisions of this clause, an employee

may elect, with the consent of the employer, to take annual
leave in single day periods not exceeding five days in any
calendar year at a time or times agreed between them.

17.�CEREMONIAL LEAVE
(1) An Aboriginal or Torres Strait Islander employee who is

legitimately required to be absent from work for their tribal/
ceremonial purposes shall be entitled to take accrued annual
leave or leave without pay.

(2) The employee shall give the employer reasonable notice
prior to the absence of the intention to take such leave and the
length of leave required.

18.�AWARD VARIATIONS
The parties agree that the In-Charge Allowance, Clause

14(2)(a) of the Teachers� Aides� Award, 1979 shall be removed
in accordance with duty of care responsibilities.

19.�SALARY INCREASES
In recognition of the initiatives contained in this Agreement,

employees will receive a total salary increase of 10.0%. This
increase is payable as 5.0% from the beginning of the first pay
period commencing on or after the 20 November 1996 and a
further 3.0% payable on 1 February 1997, and a further 2.0%
payable on 1 July 1997, in accordance with Schedule B and
subject to the achievement of the targets by this date in Sched-
ule C. Employees will not be disadvantaged if the targets are
not achieved due to factors out of their control.

20.�GRIEVANCE SETTLEMENT PROCEDURE
(1) The Department and Union recognise that they have dif-

ferent roles and responsibilities. In doing so they also accept
the need for a grievance settlement procedure and commit
themselves to following this procedure in order that disputes
can be settled through consultation and negotiation whenever
possible.

(2) Principles
(a) The objective of this procedure is to ensure that griev-

ances raised by employees are resolved in a fair,

equitable and prompt manner. The principles of natu-
ral justice will apply at all stages of the procedure.
Confidentiality will be maintained. This procedure
will be followed in accordance with legislative re-
quirements that might otherwise apply.

(b) The grievance should be reported as soon as is prac-
ticable after the grievance has arisen so that a reso-
lution can be obtained as close to the worksite and
as soon as possible.

(c) The employee/s may request the presence or assist-
ance of recognised union representatives or other per-
son of their choice at any stage of the grievance
resolution process.

(d) An employee will not be subject to any form of dis-
crimination or retaliation because they have raised a
grievance.

(e) Where the Union/employee believes that the griev-
ance has system wide ramifications, the grievance
may be referred directly to the Secretary of the Un-
ion and the Director-General of the Department in
accordance with clause 21 of this Agreement.

(f) The provisions of this clause do not apply where a
current Act or alternative formal procedures exist (ie.
Promotion Appeals).

(3) Worksite/Workarea Grievances Procedure
(a) Level One�(Direct Work Site/Work area Level ie.

School Level.
(i) The employee(s) concerned shall raise the

matter with the person or persons who are the
source of the complaint. If the matter cannot
be resolved at this level then it is to be raised
with the employee�s line manager. If unable
to resolve the matter the line manager shall,
within two working days, refer the matter in
writing to the most senior workplace officer
and the employee(s) shall be advised accord-
ingly in writing.

(ii) The senior workplace officer shall provide a
written response within five working days of
the matter being referred. If the senior officer
is unable to answer the matter they will refer
the matter to the second level of resolution
and advise the affected employee(s) in writ-
ing.

(iii) Where a grievance directly concerns the man-
ager that would normally respond to the griev-
ance the matter will immediately be referred
to the next level supervisor.

(b) Level Two (Out of Direct Worksite)
The employer shall, as soon as practicable after considering

the matter before it, advise the employee(s) or, where neces-
sary the Union of its decision. Provided that such advice shall
be given within five days of the matter being originally re-
ferred out of the worksite.

(4) Nothing in this procedure shall preclude the parties reach-
ing agreement to shorten or extend the period specified in
paragraph (3)(a)(ii).

(5) If the matter remains in dispute after the above proc-
esses have been exhausted either party may refer the matter to
Central Office Industrial Relations Directorate for direct reso-
lution with the Union. If the matter remains unresolved either
party may refer the matter to the Western Australian Industrial
Relations Commission.

21.�DISPUTE SETTLEMENT PROCEDURES
Any questions, disputes or difficulties arising under this

Agreement will be dealt with in accordance with the follow-
ing procedures:

(1) For worksite/workarea grievances the Union repre-
sentative and/or employee(s) concerned shall utilise
the process in Clause 20 of this Agreement.

(2) Where the Union or employee believes that the griev-
ance has system wide ramifications, the grievance
may be referred directly to the Secretary of the Un-
ion and the Director-General of the Department in
accordance with clause 20 of this Agreement. If the
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matter remains unresolved then either party may re-
fer the matter to the Western Australian Industrial
Relations Commission.

(3) If a dispute relates to an alleged ambiguity or uncer-
tainty in this Agreement either party may at any time
apply for variation of the Agreement to eliminate the
alleged uncertainty or ambiguity.

22.�SIGNATURES OF PARTIES TO THE AGREEMENT
MINISTER FOR EDUCATION
Colin Barnett Rodney Torrens
[Minister] [Signature of Witness]
[Date] 7/11/1996
THE AUSTRALIAN LIQUOR, HOSPITALITY AND MIS-

CELLANEOUS WORKERS� UNION, MISCELLANEOUS
WORKERS DIVISION, WESTERN AUSTRALIAN
BRANCH by:

S.J. Hardie E.A. Barlow
[Signature of Witness]

[Date] 30/10/1996

SCHEDULE A� PERFORMANCE IMPROVEMENT
PLAN

(1) The parties accept that productivity can be achieved by
setting higher levels of performance as targets. In this process
there is a need to identify barriers to increasing productivity.
Accordingly the parties commit themselves to jointly deter-
mining key outcomes in terms of what results are required to
be achieved for each major function to be identified.

(2) The parties commit themselves to establishing a Steer-
ing Committee to set goals and design an implementation plan,
during the life of this Agreement, for achieving improved pro-
ductivity and performance by undertaking and examining the
following:

(a) Consolidation of these Awards;

(b) Flexible Working Hours;

(c) School Staffing Profiles;

(d) Relocation System;

(e) Multiskilling;

(f) Professional and Career Development;

(g) Performance Management;

(h) Development of Job Description;

(i) Assessment of Competency Standards;

(j) Staff Meetings;

(k) In-Charge Allowance;

(l) Rest Pauses;

(m) Employment conditions;

(n) Job redesign�skills and tasks;

(o) Work organisation practices and procedures;

(p) Reducing duplication and waste;

(q) Use of new technology; and

(r) Reporting levels.

(3) The Steering Committee will consist of equal number of
representatives of the Department and the Union and will be
resourced by the Department. The Steering Committee will
establish working parties at worksites.

(4) The working parties can expect that all staff will commit
themselves to the analysis of work systems using a systematic
and cooperative approach to identify problems and opportu-
nities for improving productivity and performance;

(5) Employees will examine systems of work to ensure there
are no barriers to achieving targets. Employees will

participate in discussions with management to identify key
outcomes. Any activities undertaken as part of this analysis,
either as a member of a working party or at a workplace shall
be in addition to normal workloads; and,

(6) An action plan for implementation of initiatives will be
developed. The Steering Committee will develop a strategy
on changes to implement the action plans. This strategy will
include measures to be developed for each outcome, baseline
data to be collected to determine current level of perform-
ance, and a target based on an improvement in baseline data
will be agreed between the parties;

(7) This process will commence immediately following reg-
istration of this Agreement and will provide a baseline for the
measurement of performance for the purposes of the next
Agreement.

SCHEDULE B�SALARY RATES
The total minimum hourly award rate payable to employees

covered by this agreement operative from the beginning of
the first pay period on or after 20 November 1996:

Current 5% on + 3% from + 2% from
Award rate registration 1 February 1997 1 July 1997
$ Per Hour $ Per Hour $ Per Hour $ Per Hour

Step 1 9.98 10.48 10.79 11.01
Step 2 10.17 10.68 11.00 11.22
Step 3 10.37 10.89 11.22 11.44
Step 4 10.61 11.14 11.47 11.70
Step 5 10.90 11.45 11.79 12.02
Step 6 11.27 11.83 12.19 12.43
Step 7 11.58 12.16 12.52 12.77
Step 8 11.34 11.91 12.26 12.51
Step 9 11.65 12.23 12.60 12.85
Step 10 11.96 12.56 12.94 13.20
Step 11 12.26 12.87 13.26 13.52
Step 12 12.45 13.07 13.46 13.73
Step 13 12.59 13.22 13.62 13.89

Progression along the salaries scale shall be by annual in-
crement.

Level One
Aboriginal Education Workers in Aboriginal Schools,
Early Childhood Education or Transport.
Teachers Aides in Junior Primary Schools, Pre-primary
Schools or Pre-schools
Bus Wardens
Step 1 to Step 4, inclusive

Level Two
Aboriginal Education Workers in Aboriginal Schools, or
Early Childhood Education where the required in-serv-
ice training has been completed.

Teacher Aide in Education Support Units
Step 2 to Step 5, inclusive.

Level Three
Aboriginal Education Workers where a basic child care
course has been completed.
Special Aboriginal Education Worker placements in
Secondary Schools, Teacher Aide in Education Support
Centres
Step 4 to Step 7, inclusive.

Level Four
Aboriginal Education Workers on satisfactory comple-
tion of the first year of Aboriginal Teachers� Training
Course.
Employees who have completed an approved �Classroom
Assistant� Course at a recognised training institution or
other equivalent qualification approved by the Minister
as being appropriate after consultation with the Union.
Ethnic Aides, Regional Kindergarten Aides, Rural Inte-
gration Programme
Aides, Teacher Aides in Education Support Schools
Step 8 to Step 11, inclusive.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 53777 W.A.I.G.

Teachers� Aides in Education Support Schools, Regional
Kindergarten
Assistants, or Ethnic Aides who have completed an ap-
proved �Classroom Assistant� Course at a recognised
training institution or other equivalent qualification ap-
proved by the Minister as being appropriate after consul-
tation with the Union; and who have completed four years
of service, or equivalent.
Step 12

Level Five
Aboriginal Education Workers on satisfactory comple-
tion of the second year of Aboriginal Teachers� Training
Course.
Employees who have completed the Child Care Certifi-
cate, National Nursery Examination Board Certificate or
other equivalent qualifications approved by the Minister
as being appropriate after consultation with the Union.
Step 13

Home Economic Assistant
Current 5% on + 3% from + 2% from
Award rate registration 1 February 1997 1 July 1997
$ Per Hour $ Per Hour $ Per Hour $ Per Hour

1st year 10.66 11.19 11.52 11.76
2nd year 10.76 11.30 11.64 11.87
3rd year and
thereafter 10.87 11.42 11.76 12.00
Child Care Workers

Current 5% on + 3% from + 2% from
Award rate registration 1 February 1997 1 July 1997
$ Per Hour $ Per Hour $ Per Hour $ Per Hour

1st year 11.97 12.57 12.95 13.20
2nd year 13.12 13.78 14.19 14.48
3rd year 13.76 14.45 14.88 15.18
4th year 14.40 15.12 15.57 15.88
5th year 15.03 15.78 16.26 16.58

SCHEDULE C�INITIATIVES AND TARGET DATES

Initiatives By 1 February 1997 By 1 July 1997 By 12 months from date o
 registration

Flexibility Working Hours Implemented
Staff Meetings Implemented
Relocation System Working Party established Commencement of implementation of Recommendations are implemented

recommendations
Steering Committee Established Action Plan developed and implementation

commenced
Consolidation of awards Working Party established Commencement of implementation of Completion of implementation of

Working Party recommendations recommendations
School Formula Requirements Working Party established Commencement of implementation of Completion of implementation of

Working Party recommendations recommendations
Performance Management Working Party and Terms of Scheduled date in conjunction with

Reference established initiative 10
Performance Management Working Party established Commencement of implementation of Completion of implementation of
[review of incremental salary] Working Party recommendations recommendations
Multiskilling Working Party established Commencement of implementation of Completion of implementation of
[wider range of tasks] Working Party recommendations recommendations
Classification Structure Establishment of a Joint Committee Report on the Terms of Reference

completed in accordance with initiative 10
Development of Job Descriptions Working Party established In conjunction with initiative 7 Completion of implementation of

recommendations

SCHEDULE D�APPROXIMATE NUMBER OF EMPLOYEES COVERED BY THIS AGREEMENT
It is estimated that the number of employees who will be covered by this Agreement will be approximately three thousand, six

hundred and thirty (3,630).

PROCEDURAL DIRECTIONS
AND ORDERS—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.

James A Capewell
and

Cadbury Schweppes Pty Ltd.
No. 29 of 1996.

COMMISSIONER S A CAWLEY.
17 January 1997.

Interlocutory Order.
HAVING heard Mr D Schapper on behalf of the applicant and
Ms S Peters on behalf of the respondent on an application for
production of documents;

NOW THEREFORE, I the undersigned, pursuant to the
powers conferred under the Industrial Relations Act, 1979,
and specifically section 22 do hereby order �

1. THAT the respondent produce all minutes/records
of sales strategy meetings held in 1995 in its pos-
session, power or control to the applicant within 4
days of the 20th day of January 1997;

2. THAT the right to inspect per 1. hereof shall be sub-
ject to undertakings by the applicant not to release
any information obtained from the documents to any
person other than his solicitor and that any informa-
tion in the documents shall only be used for the pur-
poses of Application No. 29 of 1996.

3. THAT the undertakings required in 2. hereof shall
be made in writing to the respondent by 5pm on
Monday the 20th day of January 1997 with a copy
to the Commission by the same time.

(Sgd.) S. A. CAWLEY,    
[L.S.] Commissioner.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION

INDUSTRIAL RELATIONS ACT, 1979
Mr Phillip John O�Neil

and
Australasian Gold Mines N.L.

No. 1019 of 1996.
COMMISSIONER A.R. BEECH.

6 February 1997.
Order.

WHEREAS an application for an extension of time in which
to lodge application 1007 of 1996 was lodged in the Commis-
sion;

AND WHEREAS the applicant�s agent has filed a Notice of
Discontinuance of Application;

NOW THEREFORE, I the undersigned Commissioner of
the Western Australian Industrial Relations Commission, pur-
suant to the powers conferred on me under the Industrial Re-
lations Act 1979 hereby order:

THAT the application be discontinued.
(Sgd.) A.R. BEECH,

[L.S] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Kings Park Board

and
Colin Evans and others.

No. 1739 of 1996.
COMMISSIONER J.F. GREGOR.

19 December 1996.
Order.

WHEREAS an application for Further Better Particulars in
respect of Application Nos. 1624,1625,1626 and 1627 of 1996
was filed in the Western Australian Industrial Relations Com-
mission on the 2nd December 1996; and

WHEREAS a conference was held on the 19th day of De-
cember 1996; and

WHEREAS having heard Ms M. in de Braekt on behalf of
the applicant and Mr N. Ellery on behalf of the respondents
and having decided that the application be granted:

NOW THEREFORE the Commission pursuant to the pow-
ers conferred on it under the Industrial Relations Act, 1979,
hereby orders:

THAT the applicants in Applications 1624,1625,1626 and
1627 of 1996, through their agent Mr N. Ellery, shall supply
by the close of business on the 23rd of December 1996, to the
respondent in the said applications further and better particu-
lars of the following:

1. The applicants� claims that it was a term of the ap-
plicants� contract of service that all wages and con-
ditions paid were linked to, and in accordance with
the Rangers (National Park) Consolidated Award
1987.

2. The dates on which the applicants worked on Sun-
days and the hours worked.

3. The underpayments which the applicants are claim-
ing.

(Sgd.) J.F. GREGOR,
[L.S] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
IN THE MATTER of the Industrial Relations Act, 1979

and
IN THE MATTER of an application for an extension of the
time in which to file Application No. 1761 of 1996 in the

Commission.
No. 1761 of 1996.

COMMISSIONER P.E. SCOTT.
9 January 1997.

Order.
WHEREAS this is an application for an abridgement of time
in which to file answers in application 1758 of 1996 pursuant
to Regulation 78 of the Industrial Relations Act, 1979; and

WHEREAS an in-Chambers conference was convened be-
fore me on Wednesday, the 18th day of December 1996; and

NOW THEREFORE, the Commission pursuant to the pow-
ers conferred on it under the Industrial Relations Act, 1979
hereby orders�

THAT the application for an abridgement of time in
which to file answers in application 1758 of 1996 be and
is dismissed.

(Sgd.) P.E. SCOTT,
[L.S] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Emin Latifi

and
Hallmark Motor Company.

No. 1765 of 1996.
COMMISSIONER S A CAWLEY.

15 January 1997.
Order.

WHEREAS having considered this application for production
of documents in relation to Matter No. 835 of 1996; and

WHEREAS the respondent has advised it does not wish to
be heard on the application and does not object to the issuing
of an order for the production of documents as here sought;

NOW THEREFORE, I the undersigned, pursuant to the
powers conferred under the Industrial Relations Act, 1979 do
hereby order�

THAT within 14 days of the above date the respondent
produce for inspection by the applicant any documents
or records in its possession which are described in the
following schedule.

(Sgd.) S. A. CAWLEY,    
[L.S.] Commissioner.

���

Schedule.
(1) Profit and loss documents for the retail trading of

Hallmark Motor Co. for the month of April 1996.
(2) Profit and loss documents for the whole sale department

while in operation for 1995-1996 financial year.
(3) Original pay slip copy book to have invoice No. 63 available.
(4) All documentation relating to alleged car accident that

required excess money to be paid.
(5) Documentation regarding payment of superannuation for

1995-96 financial year.
(6) Original pay slip copy book for previous employment

with Hallmark Motor Co. and termination payout breakdown
15/9/93-2/9/94.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 53977 W.A.I.G.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Darren Cunnane

and
Werb Holdings trading as West Ocean Marketing.

No. 1803 of 1996.
COMMISSIONER P E SCOTT.

6 January 1997.
Order.

WHEREAS this is an application to shorten the time for the
Respondent to file answers in application 1802 of 1996 in
accordance with the Industrial Relations Act, 1979; and

WHEREAS the matter was heard before me in Chambers;
NOW THEREFORE, the Commission pursuant to the

powers conferred on it under the Industrial Relations Act, 1979
hereby orders�

THAT Werb Holdings trading as West Ocean Market-
ing file answers in relation to matter 1802 of 1996 with
the Commission no later than the 9th day of January 1997.

(Sgd.) P. E. SCOTT,    
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Lorateen Kelly
and

Wheatbelt Aboriginal Corporation.
No. 1857 of 1996.

COMMISSIONER A.R. BEECH
IN CHAMBERS.

7 January 1997.
Reasons for Decision.

THE COMMISSIONER: This is an application for the pro-
duction of documents in application 1519 of 1996.

When the matter came before the Commission in Chambers
the respondent agreed to produce copies of the minutes of all
Committee of Management meetings for 1996 but did not agree
to produce the minute of the last meeting of the Committee of
Management because it has yet to be confirmed as accurate
and accepted by the next Committee of Management meeting.

In my view, if the minutes of the Committee meetings for
1996 are to be produced for inspection then that minute should
also be produced on the basis that it is the record of what
transpired at the last committee meeting as prepared by the
minute taker. It is a document produced by the respondent
which gives an account of what transpired at the last Commit-
tee of Management meeting. It merely has not been ratified
and adopted by the respondent as a true and correct record of
what transpired at the previous meeting. Nonetheless, if an
issue relating to the matters to be canvassed in application
1519 of 1996 were discussed or otherwise dealt with at the
last Committee meeting then the applicant ought have the same
knowledge of that occurring as will be gained from reading
the minutes as ratified for 1996. While the respondent is cor-
rect to say that the applicant will be able to traverse the last
Committee meeting during the course of cross-examination
the production of the minute has the potential to save time
during the hearing and to avoid trial by ambush. In my view it
is just and fair that the document be produced on that under-
standing. It is the Commission�s understanding that there is
only one document involved, it is in existence and has been
distributed to members of the Committee of Management and
it would not be oppressive for it to be produced. If necessary
an order will issue to that effect.

Appearances:  Mr David Howlett (of counsel) on behalf of
the applicant.

Ms M. Marchese on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Lorateen Kelly
and

Wheatbelt Aboriginal Corporation.
No. 1857 of 1996.

COMMISSIONER A.R. BEECH.
23 January 1997.

Order.
WHEREAS the Commission has before it an application for
the production of documents in application numbered 1519
of 1996;

WHEREAS the Commission heard the parties in relation to
this application in Chambers on 6 January 1997 and reasons
for decision subsequently issued;

WHEREAS the applicant subsequently advised the Com-
mission that no order for the production of documents was
required to be issued;

WHEREAS the applicant has filed a Notice of Discontinu-
ance in the substantive matter;

AND HAVING heard Mr D. Howlett on behalf of the appli-
cant and Ms M. Marchese on behalf of the respondent;

NOW THEREFORE, I the undersigned Commissioner of
the Western Australian Industrial Relations Act 1979 hereby
order:

That the application be discontinued.
(Sgd.) A.R. BEECH,

[L.S] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Second Skin Pty Ltd

and
Constanze Maria Hawkins

No. 190 of 1997.
COMMISSIONER J. F. GREGOR.

6th February 1997.
Order.

WHEREAS by this application Second Skin Pty Ltd has ap-
plied for discovery of particulars related to the claim of
Constanze Maria Hawkins in Application No. 1697 of 1996;
and

WHEREAS a conference was held in this matter on the 6th
February 1997; and

WHEREAS prior to the conference the Commission received
a letter from Constanze Maria Hawkins which advised the
Commission interalia that; �I will not be available for the con-
ference listed for tomorrow the 6th February 1997 at 9.00am
because I have not received adequate notice of this confer-
ence� and �... had I been available I would have applied for
Commission not to attend on the grounds that Second Skin
Pty Ltd have had ample time to prepare their case and realise
that more information was required earlier� and �My evidence
is prepared and I do not believe they have the right to my
evidence before the trial�; and

WHEREAS when the conference took place on the 6th Feb-
ruary 1997 there was no appearance by Constanze Maria
Hawkins; and
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WHEREAS the Commission having heard from Ms E
Blewitt of Counsel concluded that the application was prop-
erly grounded and proceeded to hear it ex parte; and

WHEREAS the Commission having considered the issues
has concluded that there ought to be an orderly programme
for disposal of Application No. 1697 of 1996;

NOW THEREFORE the Commission pursuant to the pow-
ers conferred on it under the Industrial Relations Act, 1979,
orders:

1. THAT Constanze Maria Hawkins shall provide to
the Second Skin Pty Ltd a schedule in the form de-
scribed below which will:

(a) Show the date of each fortnight in which it is
alleged that no payment was made and amount
which claimed.

(b) Show the date of each fortnight in which it is
alleged there was an underpayment and the
amount of that underpayment.

Fortnightly period Amount underpaid Amount not paid
$ $

2. THAT the information be provided to Second Skin
Pty Ltd and a copy filed in Registry of this Commis-
sion within seven (7) days of the 6th February 1997.

3. THAT the hearing of application 1697/96 scheduled
for the 7th February 1997 is adjourned until a date
to be fixed following compliance with this order.

(Sgd.) J. F. GREGOR,
[L.S] Commissioner.

JOINDER/CONCURRENCE OF
PARTIES—

Application for—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.

Accor Asia Pacific Corporation T/A Accor Asia Pacific &
Others

and
Federated Liquor and Allied Industries Employees� Union
of Australia, Western Australian Branch, Union of Workers

No. 158 of 1997.
COMMISSIONER J.F. GREGOR.

7 February 1997.
Order.

HAVING heard Mr C Keys on behalf of persons seeking to be
joined or granted leave to intervene in Application No. 1779
of 1996 and Mr E Fry on behalf of the Federated Liquor and
Allied Industries Employees� Union of Australia, Western
Australian Branch, Union of Workers, and by consent, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders�

THAT the persons listed in schedule A to the applica-
tion filed in the Commission on 24 January 1997 are
hereby joined as party to Application No. 1779 of 1996.

(Sgd.) J.F. GREGOR,
[L.S] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Accor Asia Pacific Corporation T/A Accor Asia Pacific &

Others
and

Federated Liquor and Allied Industries Employees� Union
of Australia, Western Australian Branch, Union of Workers.

No. 160 of 1997.
COMMISSIONER J.F. GREGOR.

7 February 1997.
Order.

HAVING heard Mr C Keys on behalf of persons seeking to be
joined or alternatively to be granted leave to intervene in Ap-
plication No. 1781 of 1996 and Mr E Fry on behalf of the
Federated Liquor and Allied Industries Employees� Union of
Australia, Western Australian Branch, Union of Workers, and
by consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders�

THAT the persons listed in schedule A to the applica-
tion filed in the Commission on 24 January 1997 are
hereby joined as party to Application No. 1781 of 1996.

(Sgd.) J.F. GREGOR,
[L.S] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Aherns (Suburban) Pty Ltd & Others

and
Federated Liquor and Allied Industries Employees� Union

of Australia, Western Australian Branch, Union of Workers.
No. 161 of 1997.

COMMISSIONER J.F. GREGOR.
7 February 1997.

Order.
HAVING heard Mr C Keys on behalf of persons seeking to be
joined or alternatively to be granted leave to intervene in Ap-
plication No. 1782 of 1996 and Mr E Fry on behalf of the
Federated Liquor and Allied Industries Employees� Union of
Australia, Western Australian Branch, Union of Workers, and
by consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders�

THAT the persons listed in schedule A to the applica-
tion filed in the Commission on 24 January 1997 are
hereby joined as party to Application No. 1782 of 1996.

(Sgd.) J.F. GREGOR,
[L.S] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Innaloo Sportsmens Club (Inc.) & Others

and
Federated Liquor and Allied Industries Employees� Union

of Australia, Western Australian Branch, Union of Workers.
No. 159 of 1997.

COMMISSIONER J. F GREGOR.
7 February 1997.

Order.
HAVING heard Mr C Keys and Mr G Graham on behalf of
persons seeking to be joined or granted leave to intervene in
Application No. 1780/96 and Mr E Fry on behalf of the
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Federated Liquor and Allied Industries Employees� Union of
Australia, Western Australian Branch, Union of Workers, and
by consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders�

THAT the persons listed in schedule A to the Applica-
tion No. 1780 of 1996 filed in the Commission on 24
January 1997 are hereby joined as party to Application
No. 1780 of 1996.

(Sgd.) J.F. GREGOR,
[L.S] Commissioner.

NOTICES—
Appointments—

APPOINTMENT
PUBLIC SERVICE ARBITRATOR

I, the undersigned Chief Commissioner of the Western Aus-
tralian Industrial Relations Commission, acting pursuant to
the provisions of section 80D(1) of the Industrial Relations
Act, 1979, hereby appoint, subject to the provisions of that
Act, Commissioner J.F. Gregor to be the Public Service Arbi-
trator for a period of two years from 31st January, 1997.

Dated the 31st day of January, 1997.
(Sgd.) W.S. COLEMAN,

[L.S] Chief Commissioner.

APPOINTMENT
PUBLIC SERVICE ARBITRATOR

I, the undersigned Chief Commissioner of the Western Aus-
tralian Industrial Relations Commission, acting pursuant to
the provisions of section 80D(6) of the Industrial Relations
Act, 1979, hereby terminate the appointment of Commissioner
R.N. George as Public Service Arbitrator made pursuant to
Section 80D(1) of the Act and hereby appoint Commissioner
R.N. George to be an additional Public Service Arbitrator pur-
suant to Section 80D(2) of the Act. This appointment is for a
period of two years from 31st January, 1997.

Dated the 31st day of January, 1997.
(Sgd.) W.S. COLEMAN,

[L.S] Chief Commissioner.

APPOINTMENT
ADDITIONAL PUBLIC SERVICE ARBITRATOR

I, the undersigned Chief Commissioner of the Western Austral-
ian Industrial Relations Commission, acting pursuant to the pro-
visions of section 80D of the Industrial Relations Act, 1979, hereby
appoint, subject to the provisions of that Act, Commissioner P.E.
Scott to be an additional Public Service Arbitrator for a period of
one year from the 31st day of January, 1997.

Dated the 31st day of January, 1997.
(Sgd.) W.S. COLEMAN,

[L.S] Chief Commissioner.

APPOINTMENT
RAILWAY CLASSIFICATION BOARD

I, the undersigned Chief Commissioner of the Western Austral-
ian Industrial Relations Commission, acting pursuant to the pro-
visions of the Industrial Relations Act, 1979 and having consulted
with the Minister and the Union referred to in Section 80N of the
Industrial Relations Act, 1979, hereby appoint Commissioner P.E.
Scott to be Chairperson for a period of one year with effect from
the 6th day of February, 1997.

Dated the 6th day of February, 1997.
(Sgd.) W.S. COLEMAN,

[L.S] Chief Commissioner.

THE INDUSTRIAL RELATIONS ACT 1979.
I, the undersigned, the HONOURABLE DAVID KINGSLEY
MALCOLM AC, Chief Justice of Western Australia, in exer-
cise of the powers conferred upon me by s.85(3) of the
Industrial Relations Act 1979, do hereby nominate the HON-
OURABLE KEVIN HORACE PARKER, a Judged of the
Supreme Court of Western Australia to be an Acting Ordinary
Member of the Western Australian Industrial Appeal Court
from 3 February to 28 February 1997 or until completion of
the hearing and determination of any proceedings he may be
participating in at the expiration of that period.

As witness my hand this 3rd day of February 1997.
(Sgd.) DAVID K. MALCOLM,

[L.S] Chief Justice of Western Australia.

AWARDS/AGREEMENTS—
Consolidation by Registrar—

MECHANICAL AND ELECTRICAL CONTRACTORS
(NORTH WEST SHELF PROJECT PLATFORM)

AWARD 1986
No. A 10 of 1984

PURSUANT to section 93(6) of the Industrial Relations Act
1979 the following award has been consolidated and is pub-
lished hereunder for general information.

Dated at Perth this 6th day of January, 1997
J. CARRIGG,

Registrar.
�Mechanical and Electrical Contractors (North West Shelf

Project Platform) Award 1986�
No. A 10 of 1984

1.�TITLE
This Award shall be known as the Mechanical and Electri-

cal Contractors (North West Shelf Project Platform) Award
1986.

1A.�STATEMENT OF PRINCIPLES�AUGUST 1996
It is a condition of this award/industrial agreement that any

variation to its terms on or from the 7th day of August, 1996
including the $8.00 per week Arbitrated Safety Net Adjust-
ments, shall not be made except in compliance with the State-
ment of Principles set down by the Commission in the Reasons
for Decision in matters No. 1164 of 1995 and No. 915 of 1996.

2.�ARRANGEMENT
 1. Title

1A. Statement of Principles�August 1996
 2. Arrangement
 3. Parties Bound
 4. Area and Scope
 5. Term
 6. Contract of Employment
 7. Hours of Work
 8. Point of Assembly
 9. Accommodation and Meals

10. Overtime
11. Public Holidays
12. Travelling Time
13. Wages
14. Coded Welding Allowance
15. Shift Allowance
16. Platform Allowance
17. Living Away From Home Allowance
18. Annual Leave
19. Sick Leave
20. Bereavement Leave
21. Right of Entry
22. Security
23. Protective Clothing and Tools
24. Safety Code
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25. Award to be Posted
26. Grievance Procedure
27. Discipline Procedure
28. Communication Process

Appendix�Resolution of Disputes Requirement
Appendix�S.49B�Inspection Of Records Require-
ments

3.�PARTIES BOUND
This award shall apply to�

Amalgamated Metal Workers and Shipwrights Union
of Western Australia

Australian Electrical, Electronics, Foundry and Engi-
neering Union (Western Australian Branch)

Monadelphous Engineering Associates Pty Ltd, and
their employees

Detroit Engine and Turbine Company (W.A.), and their
employees

Testing and Commissioning Services, and their employ-
ees.

Bos Australia Pty Ltd
Transfield Construction Pty Ltd
United Construction Pty Ltd
Ralph M. Lee Pty Ltd

4.�AREA AND SCOPE
This Award applies to all work performed offshore by em-

ployees of the abovementioned employers engaged in the clas-
sifications contained in Clause 13 of this Award on work in or
in connection with preparatory work, maintenance servicing
and modification of plant and equipment used in the produc-
tion processing, piping and distribution of hydrocarbons or
other products whether in solid or fluid form and work inci-
dental thereto on offshore hydrocarbons installations operated
by Woodside Offshore Petroleum Pty Ltd.

The conditions of this Award shall not apply to, nor be
claimed or demanded to be applied by, any party other than
employees of the respondent employers carrying out work on
the said offshore hydrocarbons installations covered by this
Award.

The conditions of employment prescribed by this Award shall
apply notwithstanding the provisions of any other Award which
applies to the employees covered hereby and shall be in lieu
of such provisions.

5.�TERM
This award shall come into force as from 1 July, 1986 and

shall remain in force until 1 July, 1988.

6.�CONTRACT OF EMPLOYMENT
(1) A contract of employment to which this award ap-

plies may be terminated in accordance with the provisions
of this clause and not otherwise but this subclause does
not operate so as to prevent any party to a contract from
giving a greater period of notice than is hereinafter pre-
scribed nor to affect an employer�s right to dismiss an
employee without notice for misconduct and an employee
so dismissed shall be paid wages for the time worked up
to the time of dismissal only.

(2) Subject to the provisions of this clause, a party to a con-
tract of employment may, on any day give to the other party
the appropriate period of notice of termination of the contract
prescribed in subclause (5) of this clause and the contract ter-
minates when that period expires.

(3) In lieu of giving the notice referred to in subclause (2) of
this clause an employer shall pay the employee concerned the
ordinary wages being 38 hours pay for the period of notice to
which the employee would otherwise be entitled.

(4) (a) Where an employee leaves their employment�
(i) without giving the notice referred to in subclause

(2) of this clause; or
(ii) having given such notice, before the notice expires,

the employee forfeits entitlement to any monies owing under
this award except to the extent that those monies exceed the
ordinary wages for the period of notice which should have
been given.

(b) In a case to which paragraph (a) of this subclause ap-
plies�

(i) the contract of employment shall, for the purposes
of this award, be deemed to have terminated at the
time of which the employee was last ready, willing
and available for work during ordinary working hours
under the contract; and

(ii) the provisions of subclause (2) of this clause shall
be deemed to have been complied with if the em-
ployee pays to the employer, whether by forfeiture
or otherwise, an amount equivalent to the employ-
ee�s ordinary wages for the period of notice which
should have been given.

(5) The period of notice referred to in subclause (2) of this
clause is�

(a) in the case of a casual employee, one hour;
(b) in any other case, one week.

(6) (a) On the first day of engagement, an employee shall be
notified by the employer or by the employer�s representative
whether the duration of the employment is expected to exceed
two offshore cycles and, if the employee is hired as a casual
employee, the employee shall be advised accordingly.

(b) An employee shall, for the purposes of this award, be
deemed to be a casual employee if engaged specifically to
work offshore under this award and�

(i) if the duration of the employment is two or less than
two complete offshore cycles; or

(ii) if the notification referred to in paragraph (a) of this
subclause is not given and the employee is dismissed
through no fault of the employee�s own within the
period specified in subparagraph (6)(b)(i).

(7) The employer shall be under no obligation to pay for
any day not worked upon which the employee is required to
be present for duty, except when such absence from work is
due to illness and comes within the provisions of Clause 19�
Sick Leave of this award.

(8) The provisions of this clause shall not affect the right of
the employer to deduct payment for any day the employee
cannot be usefully employed because of any strike or through
any breakdown of machinery or any stoppage of work by any
cause beyond the employer�s reasonable control.

(9) Employees shall, consistent with safe practice, perform
such work (including shift work) as the employer may from
time to time require, provided the employee is competent to
perform such work.

7.�HOURS OF WORK
(1) Work on the platform covered by this award is normally

carried out on the basis of a duty period of fourteen days off-
shore followed by an off duty period of fourteen days leave of
absence without pay inclusive of travel time.

(2) The ordinary hours of work shall be 38 per week worked
between Monday and Friday.

(3) A customary offshore shift shall consist of a period of
work up to 12 hours, of which the first 7.6 hours worked
Monday to Friday shall be ordinary time. Any additional hours
shall be paid at overtime rates.

(4) Subject to the provisions of this clause and clause 10�
Overtime of this award, employees shall work such times as
the employer may require.

(5) Employees rostered to work fourteen days or more off-
shore shall be entitled to fourteen rostered days off duty with-
out pay, inclusive of travel time. Such time shall be taken
immediately following the fourteen day period offshore.

(6) An employee who continues to work offshore beyond
fourteen days shall be paid for such time worked at overtime
rates, provided that such additional overtime shall not attract
additional time off and shall be regarded as part of the em-
ployee�s unpaid leave entitlement.

(7) Employees working offshore for short term periods of
less than fourteen days shall not be entitled to take unpaid
leave of absence.

(8) Employees shall be paid for time worked offshore at the
appropriate rate inclusive of rest and meal breaks occurring
during a shift which shall be counted as time worked. For the
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purposes of this clause, however, travel time shall not be re-
garded as working time but shall be paid in addition to the
hours worked as per Clause 12.�Travelling Time of this
award.

(9) 30 minutes shall be allowed to each employee for each
day or shift for a meal break. In addition, a 15 minute rest
break shall be allowed during the first half of the day or shift.
Employees who work a full 12 hour day or shift shall be enti-
tled to another 15 minute rest break during the second half of
the day or shift.

(10) Rest and meal breaks shall be taken subject to the ob-
servance of the employers and clients safety regulations.

(11) Where an employee is required to remain on duty dur-
ing the allotted meal break period, and is unable to be relieved
until after one half hour beyond commencement time of the
normal allotted meal break the employee shall be paid at over-
time rates from the commencement time of the normal allot-
ted meal break until relieved for a 30 minute meal break.

(12) An employee shall not be required to work longer than
six hours without a meal break.

8.�POINT OF ASSEMBLY
(1) The point of assembly shall be deemed to be Perth Air-

port or, in the case of employees residing in Karratha, Karratha
Airport. The employer shall provide the employee with free
transportation between the designated assembly point and the
platform and vice versa as the case may be.

(2) If an employee is dismissed he shall be provided with
free transport from the platform to the designated assembly
point.

(3) Where an employee is in transit between the point of
assembly and the platform or vice versa and the employer is
unable to provide transportation for the completion of the jour-
ney then the employer shall provide suitable board and ac-
commodation free of charge.

9.�ACCOMMODATION AND MEALS
Accommodation and meals offshore shall be provided free

of charge by the employer.

10.�OVERTIME
(1) All time worked in excess of 7.6 ordinary hours Monday

to Friday shall be paid for at double the ordinary hourly rate
of pay.

(2) Notwithstanding anything contained elsewhere within
this award time worked in excess of or outside the normal
rostered hours of work or work rosters shall not attract over-
time payments if�

(a) it is due to private arrangements between the em-
ployees themselves;

(b) it is for the purpose of effecting a rotation of shifts
within the shift roster;

(c) it is time associated with safety drills.
(3) The rate of pay for work on Saturdays shall be time and

one half for the first 7.6 hours and double time thereafter.
(4) All work performed on Sundays shall be paid for at dou-

ble time.
(5) (a) When overtime beyond the normal rostered shift is

necessary it shall, wherever reasonably practicable, be arranged
so that employees have at least ten consecutive hours off duty
between work on consecutive days.

(b) An employee who works so much additional over-
time between the termination of the rostered shift and the
commencement of the next shift that the employee has not
had at least ten consecutive hours off duty between those
times, shall be released after completion of such overtime
until the employee has had ten consecutive hours off duty
without loss of pay for ordinary working time occurring
during such absence.

(c) If, on the instructions of the employer, an employee
resumes or continues work without having a ten hour rest break
the employee shall be paid at double the ordinary time rate
until the employee is released from duty for such work period
and the employee shall then be entitled to be absent until he/
she has had ten consecutive hours off duty without loss of pay
for ordinary working time occurring during such absence.

(6) An employee who is recalled to work overtime after com-
pletion of their normal offshore day or shift shall be paid a
minimum of four hours pay at double the hourly rate for his/
her classification but not more than once in respect of any
period of time. The employee shall not be required to work
the full four hours if the work to be performed is completed
within a shorter period.

(7) (a) An employer may require any employee to work rea-
sonable overtime at overtime rates and such employee shall
work overtime in accordance with such requirement.

The assignment of overtime by an employer to an employee
shall be based on specific work requirements and the practice
of �one in, all in� overtime shall not apply.

(b) No union or association party to this award, or employee
or employees covered by this award, shall in any way, whether
directly or indirectly, be a party to or concerned in any ban,
limitation, or restriction upon the working of overtime in ac-
cordance with the requirements of this subclause.

11.�PUBLIC HOLIDAYS
(1) An employee shall be entitled to these Public Holidays

without loss of pay�
New Year�s Day
Australia Day
Labour Day
Good Friday
Easter Monday
Anzac Day
Queen�s Birthday
Foundation Day
Christmas Day
Boxing Day

or any other such day as is generally observed as a subsitute
day for any of these days.

(2) Work shall be scheduled to continue day-to-day without
interruption for Public Holidays irrespective of the time of
year on which these holidays fall including the Christmas/
New Year period.

(3) Client practice shall apply where any special or addi-
tional Public Holiday is proclaimed or gazetted.

(4) An employee who performs work on any of the Public
Holidays prescribed in this clause shall be paid for at the rate
of double time and one half.

(5) In the event that a Public Holiday falls during an unpaid
off duty period as provided for in Clause 7�Hours of Work,
an employee shall be paid 7.6 hours at ordinary time rates if
the employee is on such unpaid leave.

(6) In the event of a substitute day being enacted, proclaimed or
gazetted, the day on which the Public Holiday falls in fact shall not
be deemed to be a holiday for any purpose of this Award.

12.�TRAVELLING TIME
Employees shall be paid four hours at the ordinary time rate

of pay for travel from the designated assembly point in Perth
to the offshore installation, or one hour at the ordinary time
rate in respect to travel from the designated assembly point in
Karratha to the offshore installation.

Likewise, employees shall be entitled to four hours travel-
ling time payment at ordinary time rate of pay from the off-
shore installation to the designated assembly point at Perth
Airport or one hour travelling time from the offshore installa-
tion to the designated assembly point in Karratha.

13.�WAGES
(1) The ordinary adult weekly rate of wage for the classifi-

cations specified in this Award, shall be as follows:

1st & 2nd
Supplie- Additional Total

Base mentary Safety Net Award Rate
Rate Payment Payment Per Week

Classification $ $ $ $

C13 Platform Assistant 299.50 40.90 16.00 356.40
C11 Certified Rigger or

Scaffolder 337.40 46.30 16.00 399.70
C10 Tradesperson 365.20 48.70 16.00 429.90
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1st & 2nd
Supplie- Additional Total

Base mentary Safety Net Award Rate
Rate Payment Payment Per Week

Classification $ $ $ $

C 8 Special Class
Electrician 401.70 53.00 16.00 470.70
C 8 Instrument Trades-

person�Complex
Systems 401.70 53.00 16.00 470.70

The rates of pay in this Award include the first and second
$8.00 per week Arbitrated Safety Net Adjustments payable
under the December 1994 State Wage Decision. The $16.00
per week Arbitrated Safety Net Adjustments may be offset to
the extent of any wage increase payable since 1st November,
1991, pursuant to enterprise agreements, consent awards or
award variations to give effect to enterprise agreements inso-
far as that wage increase has not previously been used to off-
set an Arbitrated Safety Net Adjustment. Increases made under
previous State Wage Case Principles, or under the current State-
ment of Principles, excepting those resulting from enterprise
agreements, are not to be used to offset Arbitrated Safety Net
Adjustments.

(2) A casual employee shall be paid at the ordinary hourly
rate appropriate to his/her classification, plus a loading of 20%
for all ordinary hours worked in lieu of the leave provided
under Clauses 18.�Annual Leave, 19.�Sick Leave and 20.�
Bereavement Leave of this award.

(3) Offshore Contract Allowance:
In addition to the wage rates prescribed in subclause

(1) hereof, the employer shall pay his/her employees an
all purpose additional payment as set out below. This
payment is made in consideration of all peculiarities as-
sociated with the work performed by employees covered
by this award, except where expressly provided elsewhere
in this award, and includes, but is not limited to, payment
for all special rates.

This allowance shall be adjusted in line with State Wage
Case decisions of the Western Australian Industrial Rela-
tions Commission and not otherwise.

Per Week
  $

C 13 Platform Assistant 130.90
C 11 Certified Rigger or Scaffolder 147.70
C 10 Tradesperson 153.90
C 8 Special Class Electrician 166.30
C 8 Instrument Tradesperson�

 Complex Systems 166.30
(4) Electrician�s Licence Allowance:

A tradesperson who holds and, in the course of his/her
employment, may be required to use a current �A� Grade
or �B� Grade licence issued pursuant to the relevant regu-
lation in force at the date of this award under the Elec-
tricity Act, 1945 shall be paid an allowance of $13.20 per
week.

(5) Leading Hand Allowance:
In addition to the appropriate rates of pay prescribed in

this clause, a Leading Hand shall be paid�
 $

(a) If placed in charge of not less
than three and not more than ten
 other employees 16.60

(b) If placed in charge of more than
ten and not more than 20 other
 employees 25.40

(c) If placed in charge of more than
20 other employees 32.80

(6) Structural Efficiency:
(a) The parties to this award are committed to co-oper-

ating positively to increase the efficiency, produc-
tivity and competitiveness of the industry and to
enhance the career opportunities and job security of
employees in the industry.

(b) The parties will implement a new classification struc-
ture, definitions and training arrangements consist-
ent with the Metal Trades (General) Award 1966.

(c) Consultation shall be in accordance with Clause
28.�Communications Process of this award.

(d) Measures raised for consideration by the employer,
employees, or union(s) through the Communications
Process shall be related to implementation of the new
classification structure, the facilitative provisions
contained in this award and matters concerning train-
ing and, subject to paragraph (e) hereof, any other
measures consistent with the objectives of paragraph
(a) of this subclause.

(e) Without limiting the rights of either an employer or
a union to arbitration, any other measure designed
to increase flexibility at the plant or enterprise and
sought by any party shall be notified to the Commis-
sion and by agreement of the parties involved shall
be subject to the following requirements:

(i) the changes sought shall not affect provisions
reflecting national standards recognised by the
Western Australian Industrial Relations Com-
mission;

(ii) the majority of employees affected by the
change at the plant or enterprise must genu-
inely agree to the change;

(iii) no employee shall lose income as a result of
the change;

(iv) the relevant union or unions must be a party
to the agreement;

(v) the relevant union or unions shall not unrea-
sonably oppose any agreement; and

(vi) any agreement shall be subject to approval by
the Western Australian Industrial Relations
Commission and, if approved, shall operate
as a Schedule to this award and take prec-
edence over any provision of this award to the
extent of any inconsistency.

14.�CODED WELDING ALLOWANCE
Welders required by the employer to pass a test equivalent

to or in excess of the standard required by A.S.M.E. IX test
shall be paid a flat allowance of $1.16 for each hour worked.

15.�SHIFT ALLOWANCE
An employee employed on shift work shall, in addition to

their normal rate of pay, be paid a shift allowance calculated
as 12.5% of the base rate, supplementary payment and off-
shore contract allowance for the tradesperson classification
for each complete hour worked of a rostered 12-hour shift.

16.�PLATFORM ALLOWANCE
In addition to the rates prescribed in Clause 13.�Wages of

this award, all employees working offshore shall be paid an
allowance in accordance with Clause B5(c) of the Hydrocar-
bons and Gas Maintenance Employees Award.

This allowance shall compensate employees for costs in-
curred in travelling to and from the point of assembly, and for
all fire, emergency, first aid, safety, evacuation and muster
drills occurring during off duty time.

17.�LIVING AWAY FROM HOME ALLOWANCE
(1) Employees shall be paid an allowance as prescribed in

Clause B(7) of the Hydrocarbons and Gas Production and
Maintenance Award for each day or part thereof spent off-
shore.

(2) The above allowance is to cover the disabilities associ-
ated with isolation, accumulating days off, the lack of normal
amenities of town or city dwelling, sharing accommodation
and the types of facilities and living conditions available on
the platform.

18.�ANNUAL LEAVE
(1) The periods of leave shall, unless otherwise specified by

this Award, be as prescribed by the Metal Trades (General)
Award or such other Award of the Western Australian Indus-
trial Commission which would be applicable had such em-
ployees not been working offshore.
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(2) Subject to subclause (5) of this clause an employee be-
fore going on leave shall be paid the wages the employee would
have received in respect of the 38 hours ordinary time per
week that would have been worked onshore, as prescribed by
the Metals Trades (General) Award 1966 or such other award
of the Western Australian Industrial Commission which would
be applicable to the employee concerned had such an employee
not been working offshore. Futhermore, subject to subclause
(3) hereof, an employee shall be paid any other additional
payments as prescribed in the aforesaid awards in respect of
annual leave.

(3) In addition to the payment prescribed in subclause (2)
hereof, an employee shall receive a loading of 17.5% calcu-
lated on the rate of pay for the employee�s classification as
prescribed by the Metal Trades (General) Award 1966 or such
other award of the Western Australian Industrial Commission
which would be applicable to the employee concerned had
such an employee not been working offshore.

(4) The provisions of this clause shall not apply to casual
employees.

(5) The proportion of annual leave accrued whilst an em-
ployee is working offshore will be paid in accordance with
the following formula�

(a) 19.97 hours per cycle worked offshore in respect of
employees engaged from Perth; or

(b) 19.51 hours per cycle worked offshore in respect of
employees engaged from Karratha.

The Shift Allowance, Offshore Contract Allowance and Liv-
ing Away from Home Allowance prescribed by this Award
shall also be paid on a pro rata basis when calculating annual
leave accrual.

Provided that any off duty period of leave of absence with-
out pay resulting from time worked offshore shall not be
counted as time worked onshore for the purposes of deter-
mining the proportion of annual leave accrued while working
onshore.

Provided that for any annual leave accrued offshore, the
provisions of this subclause shall apply proportionately in lieu
of those prescribed in subclauses (2) and (3) of this clause
and are also in lieu of those prescribed by the Metal Trades
(General) Award or such other Award of the Western Australia
Industrial Commission which would be applicable had such
an employee not been working offshore.

19.�SICK LEAVE
(1) In the event that an employee working offshore (other

than a casual employee) is absent from work on account of
personal ill health or injury the employee shall be entitled to
payment for such absence whilst offshore at ordinary time rates
up to a maximum of 7.6 hours, provided that this entitlement
shall only apply whilst the employee remains offshore.

(2) Entitlement to sick leave is on the basis of ten days sick
leave after twelve months continuous service with the em-
ployer. Entitlement to payment shall accrue in the terms pre-
scribed by the Metal Trades (General) Award or such other
Award of the Western Australian Industrial Commission which
would be applicable to the employee concerned had such an
employee not been working offshore.

(3) To be entitled to payment in accordance with this clause
the employee shall as soon as reasonably practicable and pref-
erably before the start of work advise the employer of the
employee�s inability to attend for work, the nature of the ill-
ness or injury and the estimated duration of the absence. Pro-
vided that such advice, other than in extraordinary
circumstances, shall be given to the employer within 24 hours
of the commencement of the absence.

(4) An employee shall prove to the satisfaction of the em-
ployer that the employee was unable on account of illness or
injury to attend for duty on the day or days for which sick
leave is claimed.

 (5) The provisions of this clause with respect to payment
do not apply to employees who are entitled to payment under
the Workers� Compensation Act nor to employees whose in-
jury or illness is the result of the employee�s own misconduct.

(6) The provisions of this clause do not apply to casual em-
ployees.

(7) Provisions relating to prolonged illness and unused por-
tions of sick leave shall be those prescribed in the Metal Trades
(General) Award or such other Award of the Western Austral-
ian Industrial Commission which would be applicable to the
employee concerned had such an employee not been working
offshore.

20.�BEREAVEMENT LEAVE
(1) An employee, who is working offshore and who is enti-

tled to the leave prescribed under this clause, other than a
casual employee, shall on the death within Australia of a wife,
husband, father, mother, mother-in-law, father-in-law, brother,
sister, child or stepchild, be entitled on notice of leave up to
and including the day of the funeral of such relation to such
leave, and such leave shall be without deduction of pay for a
period not exceeding three working days. Proof of such death
shall be furnished by the employee to the satisfaction of the
employer.

(2) The employee shall be paid for such leave at the rate
appropriate to his classification as prescribed in the Metal
Trades (General) Award or such other Award of the Western
Australian Industrial Commission which would be applicable
to the employee concerned had such an employee not been
working offshore.

21.�RIGHT OF ENTRY
(1) Subject to the provisions of subclause (2) of this clause,

on notifying the local manager or the manager�s representa-
tive and where appropriate having obtained necessary approval
authorisations from the employer, any official of a union party
to this award authorised in writing by the President and Sec-
retary of that union shall have the right to enter during ordi-
nary working hours any workplace where any members of a
union covered by this award are engaged for the purpose of
conversing with or interviewing those members.

(2) Such officer shall not hamper or otherwise hinder the
employees in the carrying out of their work.

22.�SECURITY
(1) In the interests of safety of personnel and equipment the

parties to this Award agree that an employee covered by this
Award may be subject to personal and/or luggage searches
prior to departing to or from the platform.

(2) An employee covered by this Award shall display or pro-
duce on request any form of personal identification issued for
the purpose by the employer.

(3) An employee who breaches security regulations shall be
deemed to be guilty of serious misconduct and shall be dis-
missed in accordance with the provisions of clause 6�Con-
tract of Employment.

(4) An employee who has in his possession or consumes or
uses any spirits or alcohol or prohibited drugs or firearms whilst
on any helicopter or whilst offshore shall be deemed to be
guilty of serious misconduct and shall be dismissed in accord-
ance with clause 6�Contract of Employment.

23.�PROTECTIVE CLOTHING AND TOOLS
(1) The employer shall provide the necessary tools and they

will remain the property of the employer.
(2) Suitable gloves shall be provided by the employer for

such work as reasonably requires the use of gloves.
(3) Where necessary safety glasses, ear protection, helmets,

masks, goggles, safety gear for live work and other such safety
gear as may be required by the employer to be worn shall be
supplied to employees. Such protective clothing shall remain
the property of the employer.

(4) An employee shall use such protective clothing and equip-
ment provided by the employer for his protection.

24.�SAFETY CODE
(1) (a) The parties recognise that problems related to safety

and other hazardous situations may arise from time to time
which require immediate attention and decision.

(b) Where an employee encounters what he/she believes to
be a safety hazard or is allocated work to perform in what he/
she considers constitutes an unsafe situation, he/she may in-
voke the safety code by advising his/her supervisor that he/
she is so doing: the work process in question shall not be
carried out until such time as the matter has been finally
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determined or an interim arrangement has been directed by
the person in command (see subclause (3) hereof).

(2) To this end, the parties agree on the following proce-
dures�

(a) In the event of such a situation becoming apparent
to an employee, the employee shall discuss that situ-
ation with the immediate supervisor.

(b) If the matter is not resolved, the parties shall jointly
obtain the relevant technical and safety advice in an
attempt to resolve the matter to the satisfaction of all
concerned. At this stage there will be the involve-
ment of the union representative.

(c) If agreement is not reached, the matter shall be de-
termined by the location person in command in con-
sultation with the parties and the union representative
of the employee concerned.

(3) When it is necessary in the opinion of the person in com-
mand for work to be done to rectify a dangerous situation,
including interim arrangements, the Company and the unions
will co-operate to ensure maximum safety to all employees
concerned with such work.

25.�AWARD TO BE POSTED
A copy of this Award and/or amendments thereto shall be

exhibited or made available by the employer in every place of
work.

26.�GRIEVANCE PROCEDURE
(1) The parties to this Award are committed to promoting

good industrial relations based upon goodwill, consultation
and discussion. To this end all personnel involved shall use
their best endeavours to resolve problems promptly whilst work
continues normally (without bans or limitations) in accord-
ance with the following arrangements. These arrangements
form part of the supporting procedures for the Continuity of
Supply Agreement.

(2) Resolution of problems which directly concern the con-
tent of the Award or other agreements entered into by the par-
ties, should involve an appropriate full-time union officials
and Company representatives.

(3) Where employee/s or shop steward has a matter of con-
cern, they shall advise the supervisor of the nature of the con-
cern. Having done so, the following procedure will apply.

(a) An employee shall discuss the matter of concern with
his/her first line supervisor. The parties shall attempt
to resolve the matter during this discussion.

(b) Where a matter of concern is not capable of imme-
diate resolution a response should be given within
48 hours. Such response shall be in writing.

(c) Where the matter is not resolved to the satisfaction
of the employee, the employee shall raise the matter
with his/her shop steward. The matter will then be
put in writing to the supervisor and shall be discussed
within 12 hours unless mutually agreed otherwise.

(d) If the matter of concern is still not resolved it
shall be discussed between the employee, the
shop steward, the supervisor and the Company�s
senior representative on the Platform. Where the
matter is resolved the resolution will be reduced
to writing.

(e) If the matter remains unresolved the shop steward
shall notify the issue to the relevant official, and he/
she shall advise the Company�s senior representa-
tive of his/her intention to pursue the matter further.

(f) If following discussions between the shop steward
and the union official the matter is to be pursued
further, the union official shall notify the Compa-
ny�s senior representative that the issue remains un-
resolved.

(g) If following discussion between the relevant union
officials and management, the matter remains unre-
solved, then it shall be referred to the Western Aus-
tralian Industrial Relations Commission for
resolution.

(h) At any stage either party may request that a griev-
ance be reduced to writing.

(i) At any stage either party may request that the reso-
lution of any grievance be reduced to writing.

(j) At any stage either party may request a written re-
port advising on the status of a particular grievance.

(k) During the quarterly briefings held on the Platform
a review of the operation of these procedures may
take place.

(4) These procedures also apply to changes in Company
safety requirements or to safety requirements which an em-
ployee or employees believe to be obsolete.

27.�DISCIPLINE PROCEDURE
OBJECTIVE
(1) Subject to the provisions of Clause 6.�Contract of Em-

ployment, the discipline procedure is to ensure an acceptable
standard of conduct and behaviour is observed in the work
environment whilst protecting the rights of the employee and
the employer. Every assistance will be provided to employees
and supervisors to achieve this aim.

These procedures are for the guidance of personnel in ful-
filling the stated objective and generally relate to the follow-
ing situation�

Problem
(a) Normally resolved by counselling. This includes, but

not limited to�
- anti-social behaviour
- work practices
- minor infringement of rules.

Serious Problem
(b) Resolved by an investigation of the facts which may

result in exoneration or issuing of a formal warning.
This includes, but not limited to�

- breaches of safety regulations
- negligence in work practices.

Serious Misconduct
(c) Suspension with pay prior to evaluation of the situ-

ation which may result in termination. This includes,
but not limited to�

- serious breach of Company and/or Woodside
regulations

- serious breach of Company and/or Woodside
safety rules

- possession of drugs, alcohol, fire-arms or
means of ignition

- stealing
- assault of another person

PROBLEM
Counselling
(2) (a) Counselling basically involves the line supervisor

talking in private to an employee about his performance. This
should be used in ordinary day-to-day incidences involving
minor infringements or unsatisfactory performance or anti-
social behaviour in the workplace.

The following steps or considerations are usually involves�
- explanation of why he/she is being counselled
- employee�s view/explanation
- explanation of behaviour or performance standard

expected
- action/assistance identified, where appropriate
- If the problem is resolves, no further action is re-

quired.
- If the employee does not respond to first counsel-

ling within an appropriate period, the procedure
should be repeated.

- If there is some improvement but the problem is not
resolved, further counselling may also be required.

- If the employee is not satisfied with the counselling
he/she can raise it through the Grievance Procedure.

Formal Counselling
(b) Where the normal counselling process has not re-

sulted in an improvement, formal counselling will
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be required. The union representative will be present
unless requested otherwise by the employee. In the
presence of the union representative the supervisor
may seek other Company involvement. The same
steps as are involved in counselling are applicable;
however, the supervisor makes a written record which
is copied to the employee (and employee�s shop stew-
ard, if involved) and a copy on the employee�s file.
If the problem is resolved, no further action is re-
quired. If there is some improvement, but the prob-
lem is not resolved, further counselling may be
required. If there has been no improvement, disci-
plinary action will be required.

DISCIPLINARY ACTION
Formal Written Warning

(c) (i) Formal written warning will inform the indi-
vidual of the Company�s intention to institute
termination proceedings if no improvement is
evident. The employee�s shop steward is to be
notified of the intention to proceed with the
issue of a written warning.
The employee�s shop steward must be in at-
tendance at the interview. A copy of the record
of the interview will be distributed to�

- the employee
- employee shop steward
- relevant section supervisor
- employee�s file

Suspension
(ii) If there is no improvement following the written

warning, the employee in the presence of the em-
ployee�s shop steward is advised that he/she is sus-
pended (removed from site), with pay, pending
termination proceedings. Notification of the suspen-
sion including reasons, will be given to the employee
and the employee shop steward in writing.
The Union Organiser will also be notified by the
Company that the employee has been suspended and
that termination proceedings have been instituted.
The Company and union will evaluate the situation
and agree on a course of action, which may result in
reprimand, lifting of suspension or dismissal. If no
agreement can be reached, the matter will be referred
for arbitration, in accordance with the Grievance Pro-
cedure.

SERIOUS PROBLEM
(3) The management will advise the employee/s concerned

that the incident will be investigated and possible disciplinary
action may result. If the investigation results in disciplinary
action being required, the Company will notify the employ-
ee�s shop steward of its intention to proceed with issuing of a
formal written warning as per subclause (2)(c)(i) hereof.

SERIOUS MISCONDUCT
(4) Immediately following a serious incident, the employee

in the presence of the employee�s shop steward will be ad-
vised that he/she is being suspended (removed from site) with
pay, pending termination proceedings being implemented.
These termination proceedings as per subclause (2)(c)(ii)
hereof.

28.�COMMUNICATION PROCESS
(1) Safety

(a) Safety meetings are to be held fortnightly and at-
tended by all award and non-award members of
each crew. The purpose of the meetings is to re-
view safety performance and deal with relevant
safety matters.

(b) One award and one non-award member of each crew
will attend the platform safety meeting which is held
fortnightly. The purpose of the meeting is to deal
with safety matters referred to in paragraph (a) above
and to formulate strategies for implementation and
review of safety policy.

The above meetings do not obviate the use of the Safety
code for dealing with immediate issues.

(2) General
All employees will attend fortnightly toolbox meetings at-

tended by the first line supervisor. The purpose of these meet-
ings is for employees to be briefed on forward programmes and
other matters of general interest. It is also used as a forum for
employees to discuss issues arising from subclause (6) of Clause
13.�Wages of the award and any other relevant matters.

APPENDIX�RESOLUTION OF DISPUTES
REQUIREMENT

(1) This Appendix is inserted into the award/industrial agree-
ment as a result of legislation which came into effect on 16
January 1996.

(2) Subject to this appendix, and in addition to any current
arrangements the following procedures shall apply in connec-
tion with questions, disputes or difficulties arising under this
award/industrial agreement.

(a) The persons directly involved, or representatives of
person/s directly involved, shall discuss the ques-
tion, dispute or difficulty as soon as is practicable.

(b) (i) If these discussions do not result in a settle-
ment, the question, dispute or difficulty shall
be referred to senior management for further
discussion.

(ii) Discussions at this level will take place as soon
as practicable.

(3) The terms of any agreed settlement should be jointly
recorded.

(4) Any settlement reached which is contrary to the terms of
this award/industrial agreement shall not have effect unless
and until that conflict is resolved to allow for it.

 (5) Nothing in this appendix shall be read so as to exclude
an organisation party to or bound by the award/industrial agree-
ment from representing its members.

(6) Any question, dispute or difficulty not settled may be
referred to the Western Australian Industrial Relations Com-
mission.

(7) This appendix shall come into effect on and from 16
August 1996.

APPENDIX�S.49B�INSPECTION OF RECORDS
REQUIREMENTS

(1) This appendix is inserted into this award / industrial
agreement / order as a result of legislation which came into
effect on 16 January 1996.

(2) Each employer bound by this award / industrial agree-
ment / order shall maintain a time and wages record for each
employee.

(3) The entries in the time and wages records for each em-
ployee shall include the employee�s name and details of the
employee�s job classification or description, and any other
detail required by this award/ industrial agreement / order.

(4) The employer must ensure that each entry in the time
and wages record is retained for not less than seven (7) years
after it is made.

(5) A representative of an organisation of employees shall
have the power to inspect the time and wages records of an
employee or former employee.

(6) The power of inspection may not be exercised for the
purpose of inspecting the time and wages records of an em-
ployee or former employee who�

(a) is not a member of the organisation; and
(b) has notified the employer in writing that the employee

or former employee does not consent to a representa-
tive of an organisation of employees having access
to those records.

(7) The power of inspection may only be exercised by a
representative of an organisation of employees authorised in
accordance with the rules of the organisation to exercise the
power.

(8) The representative is empowered to inspect any notifi-
cation that an employee or former employee does not consent
to a representative having access to time and wages records.

(9) A person who has given a notification referred to in para-
graph (b) of subclause (6) hereof may, by notice in writing to
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the employer, withdraw the notification and, upon that with-
drawal, the notification ceases to be of effect.

(10) Before exercising a power of inspection the representa-
tive shall give reasonable notice of not less than 24 hours to
an employer.

 (11) An employer shall endeavour to�
(a) maintain the time and wages records of employees

in such a manner that access by a representative of
an organisation to the records of employees does not
give access to records of employees who are not
members of the organisation and have notified the
employer that they do not consent to a representa-
tive of an organisation of employees having access
to the records;

(b) ensure that a representative of an organisation does
not obtain access to the records of employees who
are not members of the organisation and have noti-
fied the employer that they do not consent to a rep-
resentative of an organisation of employees having
access to the records; and

(c) ascertain whether an employee or prospective em-
ployee does not consent to a representative of an
organisation of employees having access to the time
and wages records of the employee or prospective
employee.

(12) A person shall not by threats or intimidation persuade
or attempt to persuade an employee or prospective employee
to give, or refuse to give, written notification that the em-
ployee or prospective employee does not consent to a repre-
sentative of an organisation of employees having access to
the time and wages records of that employee or prospective
employee.

(13) An employer must ensure that any notification from an
employee or former employee in accordance with this appen-
dix shall be retained for not less than seven (7) years.

(14) There shall be a liberty to apply to amend this appendix
at any time.

(15) This appendix shall come into effect on and from 16
July 1996.

(16) Any employer or organisation bound by or party to this
award/order/industrial agreement may apply to the Western
Australian Industrial Relations Commission at any time in
relation to this clause.

Dated at Perth this 18th day of July,1984.
            Commissioner.

METAL TRADES (GENERAL) AWARD 1966
13 of 1965.

PURSUANT to section 93(6) of the Industrial Relations Act
1979 the following award has been consolidated and is pub-
lished hereunder for general information.

Dated at Perth this 6th day of January, 1997.
J. CARRIGG.

Registrar.

Metal Trades (General) Award 1966
No. 13 of 1965.

1.�TITLE
This award shall be known as the �Metal Trades (General)

Award 1966� as amended and consolidated and to the extent
shown in the First Schedule to this award replaces the several
awards and industrial agreements set forth in that schedule
and, with respect to construction work, replaces the several
orders set out in the said schedule.

1A.�STATEMENT OF PRINCIPLES�AUGUST 1996
It is a condition of this award/industrial agreement that any

variation to its terms on or from the 7th day of August, 1996
including the $8.00 per week Arbitrated Safety Net Adjust-

ments, shall not be made except in compliance with the State-
ment of Principles set down by the Commission in the Rea-
sons for Decision in matters No. 1164 of 1995 and No. 915 of
1996.

2.�ARRANGEMENT
1. Title

1A. Statement of Principles�August 1996
2. Arrangement
3. Area and Scope
4. Term

4A. Division of Award

PART I�GENERAL
5. Definitions and Classification Structure
6. Contract of Service
7. Higher Duties
8. Under-Rate Employees
9. Apprentices

10. Junior Employees
11. Part Time Employment
12. Cadets
13. Hours
14. Overtime
15. Shift Work
16. Payment of Wages
17. Time and Wages Record
18. Special Rates and Provisions
19. Car Allowance
20. Fares and Travelling Time
21. Distant Work
22. Location Allowances
23. Holidays and Annual Leave
24. Absence Through Sickness
25. Long Service Leave
26. Representative Interviewing Employees
27. Posting of Award and Union Notices
28. Board of Reference
29. Bereavement Leave
30. Maternity Leave
31. Wages and Supplementary Payments
32. Introduction of Change

32A. Redundancy
33. Superannuation
34. Avoidance of Industrial Disputes
35. Training
36. Traineeships

Appendix 1�Comparative Schedule�Old Classi-
fications
Appendix 2�Old Definitions
Appendix 3�ABB Power Transmission Pty Ltd
Appendix 4�Architectural Aluminium Fabrication
Classification

PART II�CONSTRUCTION WORK
1. General Provisions
2. Contract of Service
3. Rest Period
4. Shift Work
5. Special Rates and Provisions
6. Allowance for Travelling and Employment in Con-

struction Work
7. Distant Work
8. Annual Leave Loading
9. Right of Entry

10. Wages
10A. Award Modernisation
10B. Structural Efficiency

11. Grievances and Disputes
12. Definition
13. Apprentices
14. Termination/Redundancy
15. Special Provisions�State Energy Commission of

Western Australia
FIRST SCHEDULE�Awards, Industrial Agree-
ments and Orders Replaced
SECOND SCHEDULE�Schedule of Respondents
Third Schedule�Named Parties to the Award
Appendix�S.49B�Inspection Of Records Require-
ments
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3.�AREA AND SCOPE
This award relates to each industry mentioned in the Sec-

ond Schedule to this award and applies to all employees em-
ployed in each such industry in any calling mentioned in Clause
31.�Wages and Supplementary Payments (including the ap-
pendix thereto) of Part I�General or Clause 10.�Wages of
Part II�Construction Work of this award but does not apply
within the area occupied and controlled by the United States
Navy at and in the vicinity of North-West Cape in relation to
Increment 1 of the construction of the Communications Cen-
tre.

4.�TERM
This award operates from the beginning of the first pay pe-

riod commencing on or after the date hereof until the 21 July
1966, in the case of the Iron Ore Mining Industry and until 21
June 1969, in all other cases. The date of this award is the 21st
day of June 1966.

4A.�DIVISION OF AWARD
This award shall be divided into PART I�GENERAL which

shall apply to all employees covered by this award except to
the extent that PART II�CONSTRUCTION WORK applies
to employees engaged on construction work and PART II�
CONSTRUCTION WORK which shall apply to employees
engaged on construction work defined in Clause 5.�Defini-
tions of PART I�GENERAL of this award.

PART I�GENERAL
This Part of the award, Clause 5.�Definitions and Classifi-

cation Structure to Clause 34.�Avoidance of Industrial Dis-
putes inclusive, shall apply to all employees covered by this
award except to the extent that Part II�Construction Work
applies to employees engaged on construction work.

5.�DEFINITIONS AND CLASSIFICATION
STRUCTURE

(1) General:
�Cadet� means�

(a) an employee who is appointed by an employer
bound by this award solely for the purpose of
being trained for an administrative or super-
visory position (not being a supervisory posi-
tion to which this award applies) in the
employer�s business; and

(b) an employee who is a full time student at a
university, school of mines or technical col-
lege and who is employed during vacations
by an employer bound by this award solely
for the purpose of giving the student practical
experience necessary for the completion of the
employee�s course of study.

�Casual Employee� means an employee engaged and
paid as such.

�Construction work� means work on site in or in con-
nection with�

(a) the construction of a large industrial under-
taking or any large civil engineering project;

(b) the construction or erection of any multi-sto-
rey building;

(c) the construction, erection or alteration of any
other building, structure, or civil engineering
project which the employer and the union or
unions concerned agree or, in the event of disa-
greement, which the Board of Reference de-
clares to be construction work for the purposes
of this award.

�Junior employee� means an employee under the age
of twenty-one years who is not an apprentice or a cadet.

(2) Non Reclassified Trades:
�Automotive electrical fitter� means an employee en-

gaged in the manufacture and repair of the starting, light-
ing and ignition equipment of motor vehicles (including
motor cycles).

�Motor mechanic� means an employee engaged in as-
sembling (except for the first time in Australia), making,
repairing, altering or testing the metal parts (including

electric) of the engines or chassis of motor vehicles other
than motor cycles.

�Motor cycle mechanic� means an employee engaged
in assembling (except for the first time in Australia),
making, repairing, altering or testing the metal parts (in-
cluding electric) of the engines, frames or chassis of mo-
tor cycles and side cars.

(3) Classification Structure and Definitions:
(a) The following classifications and definitions have

superseded the old tasks and craft based definitions
contained in Appendix I and II hereof. The follow-
ing classifications specify skill, training standards
and broad areas of work. The definitions recognise
the National Broad Base, National Engineering Pro-
duction Certificate and National Metal and Engineer-
ing Curricula modules as recognised and accredited
in Western Australia by SESDA.

(b) Classifications are based on the progressive acqui-
sition of modules of skill and/or training and appli-
cation of skills and form the career path which
determines the pay rate structure.

(c) Reclassification on the basis of skills obtained
through means other than accredited training will
be subject to testing according to the reclassifi-
cation procedures outlined in the W.A. Implemen-
tation Manual. Reclassification by this method
shall only be available one time to an employee
and in order to be successful reclassification
claims must be lodged with the employer in writ-
ing prior to 31 December 1993. The employer
shall give receipt of the claims to the employee
concerned. Future reclassification will then only
be available through complying with the require-
ments of the definitions. (Employees engaged in
a training programme as at 19 November 1992
for the classification of Electronics Tradesperson
or Instrumentation and Controls Tradesperson in
Appendix 1 and 2 shall automatically be classi-
fied at Level C6 upon meeting the requirements
specified in Appendix 2).

(d) Appointment to any wage level in the classification
structure is contingent upon such additional work
being available and required to be performed by the
employer.

Wage Minimum Training
Group Classification Title Requirement

*C 5 Advanced Engineering Tradesperson Advanced Certificate
�Level II or 15 modules.

*C 6 Advanced Engineering Tradesperson 1st Year of Advanced
�Level I Certificate of 12 Modules.

 C 7 Engineering Tradesperson Nine Modules.
Special Class�Level II

 C 8 Engineering Tradesperson Six Modules.
Special Class�Level I

 C 9 Engineering Tradesperson Three Modules.
�Level II

 C 10 Engineering Tradesperson Trade Certificate or 24 Modules
�Level I of an Engineering/Production
Engineering/Production Employee Certificate.

 C 11 Engineering/Production Employee 16 Modules of an
�Level IV Engineering/Production

Certificate.
 C 12 Engineering/Production Employee Eight Modules of an

�Level III Engineering/Production
Certificate.

 C 13 Engineering/Production Employee In-house Training.
�Level II

 C 14 Engineering/Production Employee Up to 38 hours
�Level I induction training.

* Refer to definitions re the training requirements.

WAGE GROUP: C 14
ENGINEERING/PRODUCTION EMPLOYEE LEVEL I
(Relativity to C 10�78%)

An Engineering/Production Employee�Level I is an em-
ployee undertaking up to 38 hours� induction training
which may include information on the enterprise, condi-
tions of employment, introduction to supervisors and fel-
low employees, training and career path opportunities,
plant lay-out, work and documentation procedures, occu-
pational health and safety, equal employment opportuni-
ties and quality control/assurance.
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An employee at this level performs routine duties essen-
tially of a manual nature and to the level of their training�

(1) Performs general labouring and cleaning duties;
(2) Exercises minimal judgement;
(3) Works under direct supervision; or
(4) Is undertaking structured training so as to enable the

employee to work at C 13 level.

WAGE GROUP: C 13
ENGINEERING/PRODUCTION EMPLOYEE LEVEL II
(Relativity to C 10�82%)

An Engineering/Production Employee�Level II who has
completed up to three months� structured training so as to
enable the employee to perform work within the scope of this
level.

At this level an employee performs work above and beyond
the skills of an employee at C 14 and to the level of the em-
ployee�s training�

(1) Works under direct supervision either individually
or in a team environment.

(2) Understands and undertakes basic quality control/
assurance procedures including the ability to recog-
nise basic quality deviations and faults.

(3) Understands and utilises basic statistical process con-
trol procedures.

Indicative of the tasks which an employee at this level may
perform are the following:

� (repetitive work on automatic, semi-automatic or
single purpose machines or equipment;

� assembles components using basic written, spoken
and/or diagrammatic instructions in an assembly en-
vironment;

� basic soldering or butt and spot welding skills or
cutting scrap with oxy-acetylene blow pipe;

� uses selected hand tools;
� cleans boilers;
� maintains simple records;
� uses hand trolleys and pallet trucks;
� assists in the provision of on the job training in con-

junction with tradespersons and supervisor/trainers.

WAGE GROUP: C 12
ENGINEERING/PRODUCTION EMPLOYEE LEVEL III
(Relativity to C 10�87.4%)

An Engineering/Production Employee Level III has com-
pleted a eight modules towards a Engineering Production
Certificate or equivalent training to enable the employee to
perform work within the scope of this level.

At this level an employee performs work above and beyond
the skills of an employee at C 13 and to the level of the em-
ployee�s training.

(1) Is responsible for the quality of the employee�s own
work, subject to routine supervision;

(2) Works under routine supervision either individually
or in a team environment;

(3) Exercises discretion within the employee�s level of
skills and training.

Indicative of the tasks which an employee at this level may
perform are the following:

� operates flexibly between assembly stations;
� operates machinery and equipment which requires

exercising skills and knowledge beyond that of an
employee at Level C 13;

� non-trade engineering skills;
� basic tracing and sketching skills;
� receiving, despatching, distributing, sorting, check-

ing, packing (other than repetitive packing in a stand-
ard container or containers in which such goods are
ordinarily sold), documenting and recording of
goods, materials and components;

� basic inventory control in the context of a produc-
tion process;

� basic keyboard skills;
� advanced soldering techniques;
� boiler attendant;
� operation of mobile equipment including forklifts,

handtrolleys, pallet trucks, overhead cranes and
winch operation;

� ability to measure accurately;
� assists one or more tradespersons;
� welding which requires the exercise of knowledge

and skills above Level C 13;
� assists in the provision of on the job training in con-

junction with tradespersons and supervisor/trainers.

WAGE GROUP: C 11
ENGINEERING/PRODUCTION EMPLOYEE LEVEL IV
(Relativity to C 10�92.4%)

An Engineering/Production Employee Level IV who has
completed a sixteen modules towards a Engineering Produc-
tion Certificate or equivalent training to enable the employee
to perform work within the scope of this level.

At this level an employee performs work above and beyond
the skills of an employee at C 12 and to the level of the em-
ployee�s training:

(1) Works from complex instructions and procedures;
(2) Assists in the provision of on the job training to a

limited degree;
(3) Co-ordinates work in a team environment or works

individually under general supervision;
(4) Is responsible for assuring the quality of the employ-

ee�s own work.
Indicative of the tasks which an employee at this level may

perform are the following:
� uses precision measuring instruments;
� machine setting, loading and operation;
� rigging (certificated);
� inventory and store control, including;

� licensed operation of all appropriate materi-
als handling equipment;

� use of tools and equipment within the scope
of (basic non-trades) maintenance;

� computer operation at a level higher than that
of an employee at C 12 level;

� intermediate keyboard skills;
� basic engineering and fault finding skills;
� basic quality checks on the work of others;
� is licensed and certified for forklift, engine driving

and crane driving operations to a level higher than C
12;

� has a knowledge of the employer�s operations as it
relates to production processes;

� lubricates production machinery equipment;
� assists in the provision of on the job training in con-

junction with tradespersons and supervisor/trainers.

WAGE GROUP: C 10
ENGINEERING TRADESPERSON�LEVEL I

An Engineering Tradesperson Level I holds a Trade Certifi-
cate or Tradespersons Rights Certificate as an�

Engineering Tradesperson (Electrical/Electronic)�Level
I; or
Engineering Tradesperson (Mechanical)�Level I; or
Engineering Tradesperson (Fabrication)�Level I;

and is able to exercise the skills and knowledge of that trade.
An Engineering Tradesperson Level I works above and be-

yond an employee at C 11 and to the level of the employee�s
training;

(1) Understands and applies quality control techniques;
(2) Exercises good interpersonal and communications

skills;
(3) Exercises keyboard skills at a level higher than C

11;
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(4) Exercises discretion within the scope of this grade;
(5) Performs work under limited supervision either in-

dividually or in a team environment;
(6) Operates all lifting equipment incidental to the em-

ployee�s work;
(7) Performs non-trade tasks incidental to the employ-

ee�s work;
(8) Performs work which while primarily involving the

skills of the employee�s trade is incidental or periph-
eral to the primary task and facilitates the comple-
tion of the whole task. Such incidental or peripheral
work would not require additional formal technical
training;

(9) Is able to inspect products and/or materials for con-
formity with established operational standards.

PRODUCTION SYSTEMS EMPLOYEE
A Production Systems employee, while still being primarily

engaged in engineering/production work applies the skills
acquired through the successful completion of 24 modules
towards an Engineering Production Certificate in the produc-
tion, distribution or stores functions according to the needs of
the enterprise.

A Production Systems employee works above and beyond
an employee at C 11 and to the level of the employee�s train-
ing:

(1) Understands and applies quality control techniques;
(2) Exercises good interpersonal communications skills;
(3) Exercises discretion within the scope of this grade;
(4) Exercises keyboard skills at a level higher than C

11;
(5) Performs work under general supervision either in-

dividually or in a team environment;
(6) Is able to inspect products and/or materials for con-

formity with established operational standards.
Indicative of the tasks which an employee at this level may

perform are as follows:
� approves and passes first off samples and maintains

quality of product;
� works from production drawings, prints or plans;
� operates, sets up and adjusts all production machin-

ery in a plant including production process welding
to the extent of training;

� can perform a range of engineering maintenance
functions including;

� removal of equipment fastenings including use
of destructive cutting equipment;

� lubrication of production equipment;
� running adjustments to production equipment;

� operates all lifting equipment;
� basic production scheduling and materials handling

within the scope of the production process or di-
rectly related functions within raw materials/finished
goods locations in conjunction with technicians;

� understands and applies computer techniques relat-
ing to production process operations;

� first class engine driver�s certificate;
� has high level stores and inventory responsibility

beyond the requirements of an employee at C 11;
� assists in the provision of on the job training in con-

junction with tradespersons and trainers;
� has a sound knowledge of the employers operations

as it relates to the production process.

WAGE GROUP: C 9
ENGINEERING TRADESPERSON LEVEL II
(Relativity to C 10�105%)

An Engineering Tradesperson Level II is an:
Engineering Tradesperson (Electrical/Electronic) Level
II; or
Engineering Tradesperson (Mechanical) Level II; or
Engineering Tradesperson (Fabrication) Level II.

who has completed the following training requirement includ-
ing appropriate on the job training;

three appropriate modules in addition to the training re-
quirements of C 10 level.

and where practical the modules should be identified in the
Enterprise Training Programme.

An Engineering Tradespersons Level II works above and
beyond a Tradesperson at C 10 and to the level of the employ-
ee�s training:

(1) Exercises the skills attained through satisfactory com-
pletion of the training prescribed for this classifica-
tion;

(2) Exercises discretion within the scope of this grade;
(3) Works under general supervision either individually

or in a team environment;
(4) Understands and implement quality control tech-

niques;
(5) Provides trade guidance and assistance as part of a

work team;
(6) Exercises trade skills relevant to specific require-

ments of the enterprise at a level higher than Engi-
neering Tradesperson Level I.

Tasks which an employee at this level may perform are sub-
ject to the employee having the appropriate Trade and Post
Trade Training to enable the particular tasks to be performed.

WAGE GROUP: C 8
ENGINEERING TRADESPERSON SPECIAL CLASS
LEVEL I
(Relativity to C 10�110%)

An Engineering Tradesperson Special Class Level I means an:
Engineering Tradesperson Special Class (Electrical/Elec-
tronic) Level I; or
Engineering Tradesperson Special Class (Mechanical)
Level I; or
Engineering Tradesperson Special Class (Fabrication)
Level I;

who has completed the following training requirements in-
cluding appropriate on the job training:

six appropriate modules in addition to the training re-
quirements of C 10 level.

and where practical the modules should be identified in the
Enterprise Training Programme.

An Engineering Tradesperson Special Class Level I works
above and beyond a Tradesperson at C 9 and to the level of
the employee�s training:

(1) Exercises the skills attained through satisfactory com-
pletion of the training prescribed for this classifica-
tion.

(2) Provides trade guidance and assistance as part of a
work team.

(3) Assists in the provision of training in conjunction
with supervisors and trainers.

(4) Understands and implements quality control tech-
niques.

(5) Works under limited supervision either individually
or in a team environment.

The following tasks are indicative of what an employee at
this level may perform subject to the employee having the
appropriate Trade and Post Trade Training to enable the par-
ticular tasks to be performed;

� exercises high precision trade skills using various
materials and/or specialised techniques.

� performs operations on a CAD/CAM terminal in the
performance of routine modifications to NC/CNC
programmes.

� installs, repairs and maintains, tests, modifies,
commissions and/or fault finds complex machin-
ery and equipment which utilises hydraulic and/
or pneumatic principles and in the course of such
work, is required to read and understands hydrau-
lic and pneumatic circuitry which controls fluid
power systems.
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� works on complex or intricate circuitry which in-
volves examining, diagnosing and modifying sys-
tems comprising inter-connected circuits.

WAGE GROUP: C 7
ENGINEERING TRADESPERSON SPECIAL CLASS�
LEVEL II
(Relativity to C 10�115%)

An Engineering Tradesperson Special Class Level II means an:
Engineering Tradesperson Special Class (Electrical/Elec-
tronic) Level II; or
Engineering Tradesperson Special Class (Mechanical)
Level II; or
Engineering Tradesperson Special Class (Fabrication)
Level II;

who has completed the following training requirement includ-
ing appropriate on the job training:

three appropriate modules which are qualitatively higher
than and in addition to the training requirements of C 8
level.

and where practical the modules should be identified in the
Enterprise Training Programme.

An Engineering Tradespersons Special Class Level II works
above and beyond a Tradesperson at C 8 and to the level of
the employee�s training:

(1) Exercises the skills attained through satisfactory com-
pletion of the training prescribed for this classifica-
tion.

(2) Is able to provide trade guidance and assistance as
part of a work team.

(3) Provides training in conjunction with supervisors and
trainers.

(4) Understands and implements quality control tech-
niques.

(5) Works under limited supervision either individually
or in a team environment.

The following tasks are indicative of what an employee at
this level may perform subject to the employee having appro-
priate Trade and Post Trade Training to enable the particular
tasks to be performed;

� works on machines or equipment which utilise com-
plex mechanical, hydraulic and/or pneumatic cir-
cuitry and controls or a combination thereof;

� works on machinery or equipment which utilises
complex electrical/electronic circuitry and controls;

� works on instruments which make up a complex
control system which utilises some combination of
electrical, electronic, mechanical or fluid power prin-
ciples.

� applies advanced computer numerical control tech-
niques in machining or cutting or welding or fabri-
cation.

� exercises intermediate CAD/CAM skills in the per-
formance of routine modifications to programmes.

� works on complex or intricate interconnected elec-
trical circuits at a level above C 8.

� works on complex radio/communication equipment.

WAGE GROUP: C 6
* The Advanced Certificates and Associate Diplomas

noted in this definition do not equate to existing
TAFE qualifications of the same name and posses-
sion of such qualifications does not of itself justify
classification of an employee at this level.

ADVANCED ENGINEERING TRADESPERSON LEVEL I
(Relativity to C 10�125%)

An Advanced Engineering Tradesperson Level I means an:
Advanced Engineering Tradesperson (Electrical/Elec-
tronic) Level I; or
Advanced Engineering Tradesperson (Mechanical) Level
I; or
Advanced Engineering Tradesperson (Fabrication) Level
I;

who has completed (including appropriate on the job train-
ing):

12 modules of an Advanced Certificate;
or 12 modules of an Associate Diploma;
or equivalent accredited training;

an where practical the modules should be identified in the
Enterprise Training Programme.

An Advanced Engineering Tradesperson Level I works above
and beyond a Tradesperson at C 7 and to the level of the em-
ployee�s training:

(1) Undertakes quality control and work organisation at
a level higher than C 7.

(2) Provides trade guidance and assistance as part of a
work team.

(3) Assists in the training of employees in conjunction
with supervisors/trainers.

(4) Performs maintenance planning and predictive main-
tenance work other than in technical fields.

(5) Works under limited supervision either individually
or in a team environment.

(6) Prepares reports of a technical nature on specific
tasks or assignments as directed.

(7) Exercises broad discretion within the scope of this
level.

The following are indicative of tasks which an employee at
this level may perform subject to the employee having the
appropriate Trade and Post Trade Training to enable the par-
ticular tasks to be performed;

� works on combinations of machines or equipment
which utilises complex electronic, mechanical and
fluid power principles.

� work on instruments which make up a complex con-
trol system which utilise some combination of elec-
trical, electronic, mechanical or fluid power
principles and electronic circuitry containing com-
plex analogue and/or digital control systems utilis-
ing integrated circuitry.

� application of computer integrated manufacturing
techniques involving a higher level of computer op-
erating and programming skills than for Level C 7.

� work on various forms of machinery and equipment
which are electronically controlled by complex dig-
ital and/or analogue control systems using integrated
circuitry.

WAGE GROUP: C 5
* The Advanced Certificates and Associate Diplomas

noted in this definition do not equate to existing
TAFE qualifications of the same name and posses-
sion of such qualifications does not of itself justify
classification of an employee at this level.

ADVANCED ENGINEERING TRADESPERSON LEVEL II
(Relativity to C 10�130%)

An Advanced Engineering Tradesperson Level II means an:
Advanced Engineering Tradesperson (Electrical/Elec-
tronic) Level II; or
Advanced Engineering Tradesperson (Mechanical) Level
II; or
Advanced Engineering Tradesperson (Fabrication) Level
II.

who has completed (including appropriate on the job train-
ing):

an Advanced Certificate; or
15 modules of an Associate Diploma; or
equivalent accredited training.

and where practical the modules should be identified in the
Enterprise Training Programme.

An Advanced Engineering Tradesperson Level II work above
and beyond a Tradesperson at C 6 and to the level of the em-
ployee�s training:

(1) Provides technical guidance or advice within the
scope of this level;
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(2) Prepares reports of a technical nature on specific
tasks or assignments as directed or within the scope
of discretion at this level;

(3) Has an overall knowledge and understanding of the
operating principle of the systems and equipment
on which the tradesperson is required to carry out
their task;

(4) Assists in the provision of on the job training in con-
junction with supervisors and trainers.

The following are indicative of the tasks an employee at this
level may perform, subject to the employee having the appro-
priate Trade and Post Trade Training to enable the particular
tasks to be performed:

� through a systems approach is able to exercise high
level diagnostic skills on complex forms of machin-
ery, equipment and instruments which utilise some
combination of electrical, electronic, mechanical or
fluid power principles.

� wets up, commissions, maintains and operates so-
phisticated maintenance, production and test equip-
ment and/or systems involving the application of
computer operating skills at a higher level than C 6.

� works on various forms of machinery and equipment
electronically controlled by complex digital and/or
analogue control systems using integrated circuitry.

� works on complex electronics or instruments or com-
munications equipment or control systems which uti-
lise electronic principles and electronic circuitry
containing complex analogue and/or digital control
systems using integrated circuitry.

�Advanced Certificates and Associate Diplomas�
Advanced Certificates and Associate Diplomas noted in these

definitions do not equate to existing TAFE qualifications of
the same name and, possession of such qualifications does
not itself justify classification of a tradesperson to this level.

6.�CONTRACT OF SERVICE
(1) (a) A contract of service to which Part 1�GENERAL of

this award applies may be terminated in accordance with the
provisions of this clause and not otherwise but this subclause
does not operate so as to prevent any party to a contract from
giving a greater period of notice than is hereinafter prescribed,
nor to affect an employer�s right to dismiss an employee with-
out notice for conduct that justifies instant dismissal, includ-
ing malingering, inefficiency or neglect of duty, and an
employee so dismissed shall be paid for the time worked up to
the time of dismissal only.

(b) Subject to the provisions of this clause, a party to a con-
tract of service may, on any day give to the other party the
appropriate period of notice of termination of the contract pre-
scribed in subclause (2) of this clause and the contract termi-
nates when that period expires.

(2) Notice of Termination by Employer
(a) In order to terminate the employment of an employee

(other than a casual employee) the employer shall
give the employee the following notice�

Period of Continuous Service Period of Notice
During the first month 1 day
More than one month but

less than 1 year 1 week
1 year but less than
3 years 2 weeks
3 years but less than
5 years 3 weeks
5 years and over 4 weeks

(b) An employee who at the time of being given notice
is over 45 years of age and who at the date of termi-
nation has completed two years� continuous service
with the employer, shall be entitled to one week�s
notice in addition to the notice prescribed in para-
graph (a) of this subclause.

(c) Payment in lieu of the notice prescribed in paragraphs
(a) and (b) of this subclause shall be made if the
appropriate notice period is not given. Provided that
employment may be terminated by part of the

period of notice specified and part payment in lieu
thereof.

(d) In calculating any payment in lieu of notice the em-
ployer shall pay the employee the ordinary wages
for the period of notice had the employment not been
terminated.

(e) The period of notice in this subclause shall not ap-
ply in the case of casual employees, apprentices or
employees engaged for a specific period of time or
for a specific task or tasks.

(f) (i) For the purpose of this clause continuity of
service shall not be broken on account of�

(aa) any interruption or termination of the
employment by the employer if such
interruption or termination has been
made merely with the intention of
avoiding obligations hereunder in re-
spect of leave of absence;

(bb) any absence from work on account of
personal sickness or accident for which
an employee is entitled to claim sick
pay as prescribed by this award or on
account of leave lawfully granted by
the employer; or

(cc) any absence with reasonable cause,
proof whereof shall be upon the em-
ployee;

Provided that in the calculation of continuous
service under this subclause any time in re-
spect of which an employee is absent from
work except time for which an employee is
entitled to claim annual leave, sick pay, long
service leave and public holidays as prescribed
by this award shall not count as time worked.

(ii) service by the employee with a business which
has been transmitted from one employer to an-
other and the employee�s service has been
deemed continuous in accordance with
subclause (3) of Clause 2 of the Long Service
Leave Provisions published in Volume 66 of
the Western Australian Industrial Gazette at
pages 1-4 shall also constitute continuous serv-
ice for the purpose of this clause.

(g) The provisions of this subclause shall not apply in
any case where the employee�s contract of service is
changed from Part I�General to Part II�Construc-
tion, of this Award.

(3) Notice of Termination by Employee
(a) The notice of termination required to be given by an

employee shall be the same as that required of an
employer, save and except that there shall be no ad-
ditional notice based on the age of the employee
concerned.

(b) If an employee fails to give the required notice or
having given, or been given, such notice leaves be-
fore the notice expires, the employee forfeits the
entitlement to any moneys owing to the employee
under this award except to the extent that those mon-
eys exceed the ordinary wages for the required pe-
riod of notice.

(4) Time Off During Notice Period
Where an employer has given notice of termination to an

employee who has completed one month�s continuous serv-
ice, that employee shall, for the purpose of seeking other em-
ployment be entitled to be absent from work up to a maximum
of eight ordinary hours without deduction of pay. The time off
shall be taken at times that are convenient to the employee
after consultation with the employer.

Provided that this subclause shall not apply to a casual employee.
(5) Statement of Employment
The employer shall, upon receipt of a request from an em-

ployee whose employment has been terminated, provide to
the employee a written statement specifying the period of
employment and the classification or the type of work per-
formed by the employee.
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(6) Notification on Engagement
On the first day of engagement an employee shall be noti-

fied by his employer or by the employer�s representative,
whether the duration of his employment is expected to exceed
one month and, if hired as a casual employee shall be advised
accordingly.

(7) Casual Employees
(a) (i) The period of notice of termination in the case

of a casual employee shall be one hour.
(ii) If the required notice of termination is not

given one hour�s wages shall be paid by the
employer or forfeited by the employee.

(b) An employee shall for the purpose of this award be
deemed to be a casual employee�

(i) if the expected duration of the employment is
less than one month, or

(ii) if the notification referred to in subclause (6)
of this clause is not given and the employee is
dismissed through no fault of the employee
within one month of commencing employ-
ment.

(8) Absence From Duty
The employer shall be under no obligation to pay for any

day not worked upon which the employee is required to present
for duty, except when such absence is due to illness and comes
within the provisions of Clause 24.�Absence through Sick-
ness of this award or such absence is on account of holidays
to which the employee is entitled under the provisions of this
award.

(9) Standing Down of Employees
(a)  (i) The employer is entitled to deduct payment

for any day or part of a day on which an em-
ployee (including an apprentice) cannot be
usefully employed because of industrial ac-
tion by any of the unions party to this Award,
or by any other association or union.

 (ii) If an employee is required to attend for work
on any day but because of failure or shortage
of electric power work is not provided, such
employee shall be entitled to two hours� pay
and further, where any employee commences
work he/she shall be provided with four hours�
employment or be paid for four hours� work.

(b) The provisions of paragraph (a) of this subclause
also apply where the employee cannot be usefully
employed through any cause which the employer
could not reasonably have prevented but only if, and
to the extent that, the employer and the union or
unions concerned so agree or, in the event of disa-
greement, the Board of Reference so determines.

(c) Where the stoppage of work has resulted from a
breakdown of the employer�s machinery the Board
of Reference, in determining a dispute under para-
graph (b) of this subclause, shall have regard for the
duration of the stoppage and the endeavours made
by the employer to repair the breakdown.

7.�HIGHER DUTIES
An employee engaged on duties carrying a higher rate than

the employee�s ordinary classification shall be paid the higher
rate for the time the employee is so engaged but if so engaged
for more than two hours of one day or shift the employee shall
be paid the higher rate for the whole day or shift.

Provided that these provisions shall not apply where an
employee is performing duties for the sole purpose of training
in accordance with the enterprise training programme defined
in Clause 35.�Training of this award.

8.�UNDER-RATE WORKERS
(1) Any employee who by reason of old age or infirmity is

unable to earn the minimum wage may be paid such lesser
wage as may from time to time be agreed upon in writing
between the union and the employer.

(2) In the event of no agreement being arrived at, the
matter may be referred to the Board of Reference for de-
termination.

(3) After application has been made to the Board, and pend-
ing the Board�s decision, the worker shall be entitled to work
for and be employed at the proposed lesser rate.

9.�APPRENTICES
Apprentices may be taken in the ratio of one apprentice for

every two or fraction of two (the fraction being not less than
one) tradesmen and shall not be taken in excess of that ratio
unless�

(1) the union or unions concerned so agree; or
(2) the Commission so determines.

10.�JUNIOR EMPLOYEES
Junior employees shall not be employed in any occupation

to which apprentices may be taken pursuant to the provisions
of the Industrial Training Act 1975.

11.�PART TIME EMPLOYMENT
(1) A part time employee may be engaged to work for a

constant number of hours each week which having regard to
the various ways of arranging ordinary hours shall average
less than 38 hours per week.

(2) An employee so engaged shall be paid per hour one thirty-
eighth of the weekly wage prescribed for the classification in
which the employee is engaged.

(3) An employee engaged on a part time basis shall be enti-
tled in respect of annual leave, holidays, sick leave and be-
reavement leave arising under this award payment on a
proportionate basis calculated as follows:

(a) Annual Leave
Where a part time employee is entitled to a payment,
either on termination or for the purpose of annual
leave or at a close down, for continuous service in
any qualifying twelve monthly period then the pay-
ment of 2.923 hours� pay prescribed by paragraph
(b) of subclause (6) of Clause 23.�Holidays and
Annual Leave shall be in respect of each cumulative
period of 38 ordinary hours worked during the quali-
fying period.

(b) Holidays
A part time employee shall be allowed the holidays
prescribed by Clause 23. Holidays and Annual Leave
without deduction of pay in respect of each holiday
which is observed on a day ordinarily worked by the
part time employee.

(c) Absence Through Sickness
Notwithstanding the provisions of paragraph (a) of
subclause (1) of Clause 24.�Absence Through Sick-
ness the accrual of one-sixth of a week for each com-
pleted month of service shall be calculated on the
average number of ordinary hours worked each week
for every completed month of service.

(d) Bereavement Leave
Where a part time employee would normally work
on either or both of the two working days following
the death of a close relative which would entitle an
employee on weekly hiring to bereavement leave in
accordance with Clause 29.�Bereavement Leave of
this award the employee shall be entitled to be ab-
sent on bereavement leave on either or both of those
two working days without loss of pay for the day or
days concerned.

(e) Overtime
A part time employee who works in excess of the
hours fixed under the contract of employment shall
be paid overtime in accordance with Clause 14.�
Overtime of this award.

12.�CADETS
(1) An employer, who, after the commencement of this

award, engages a cadet shall, within fourteen days of the en-
gagement, notify the Industrial Registrar accordingly and shall
advise the Registrar in writing of the terms and conditions of
the employment.

(2) Upon receipt of the notification referred to in subclause
(1) of this clause, the Registrar shall notify the union or un-
ions concerned and shall afford them the opportunity of
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examining the terms and conditions of employment referred
to in that subclause.

(3) Within fourteen days of being notified by the Registrar
the union or unions concerned may object to the employment
of the cadet and the Commission may, on hearing the objec-
tion�

(a) allow or refuse permission for the employment of
the cadet; and

(b) make such order as it deems fit with regard to the
terms and conditions of employment.

(4) The provisions of this clause do not affect any cadet
employed at the date of this award.

13.�HOURS
(1) (a) The provisions of this subclause apply to all employ-

ees other than those engaged on continuous shift work.
(b) Subject to the provisions of subclauses (3) and (4) of

this clause the ordinary hours of the work shall be an average
of 38 per week to be worked on one of the following bases.

(i) 38 hours within a work cycle not exceeding seven
consecutive days; or

(ii) 76 hours within a work cycle not exceeding four-
teen consecutive days; or

(iii) 114 hours within a work cycle not exceeding twenty-
one consecutive days; or

(iv) 152 hours within a work cycle not exceeding twenty-
eight consecutive days; or

(v) where the ordinary hours being worked each day are
in accordance with paragraph (e)(ii) of this subclause,
any other work cycle during which a weekly aver-
age of 38 ordinary hours are worked; or

(vi) for the purposes of paragraph (g) of subclause (3) of
this clause any other work cycle during which a
weekly average of 38 ordinary hours are worked as
may be agreed in accordance with paragraph (g) of
subclause (3).

(c) The ordinary hours of work may be worked on any or all
days of the week, Monday to Friday inclusive, and except in
the case of shift employees, shall be worked between the hours
of 6.00 a.m. and 6.00 p.m. Provided that the spread of hours
may be altered by agreement between the employer and the
majority of employees in the plant, section or sections con-
cerned.

(d) Where the first night shift in any week commences on
Monday night, the night shift commencing on Friday and fin-
ishing not later than 8.00 a.m. on Saturday of that week, shall
be deemed to have been worked in ordinary working hours.

(e) The ordinary hours of work prescribed herein shall not
exceed 10 any day. Provided that�

 (i) in any arrangement of ordinary working hours where
the ordinary working hours are to exceed eight on
any day, the arrangement of hours shall be subject to
agreement between the employer and the majority
of employees in the plant, section or sections con-
cerned; and

 (ii) by arrangement between the employer and the ma-
jority of employees in the plant, section or sections
concerned, ordinary hours, not exceeding 12 on any
day, may be worked subject to�
(aa) the employer and the employees concerned

being guided by the Occupational Health and
Safety provisions of the ACTU Code of Con-
duct on 12 Hour Shifts (as exhibited in the
Western Australian Industrial Relations Com-
mission on 11 April 1990);

(bb) proper health monitoring procedures being
introduced;

(cc) suitable roster arrangements being made; and
(dd) proper supervision being provided.

(iii) Subject to the provisions of subparagraphs (i) and
(ii) hereof, 12 hour shifts may be worked provided
the employer has given the relevant union or unions
concerned notice in writing that such shifts are to be
worked.

(f) The ordinary hours of work shall be consecutive except
for a meal interval which shall not exceed one hour, and�

 (i) An employee shall not be compelled to work for more
than five hours without a meal interval except where
an alternative arrangement is entered into as a result
of discussions as provided for in subclause (4) of
this clause.

 (ii) By arrangement between an employer and the ma-
jority of employees in the plant, section or sections
concerned, an employee or employees may be re-
quired to work in excess of five hours, but not more
than six, at ordinary rates of pay without a meal break.

(iii) The time of taking a scheduled meal break or rest
break by one or more employees may be altered by
the employer if it is necessary to do so in order to
meet a requirement for continuity of operations.

 (iv) An employer may stagger the time of taking a meal
or rest break to meet operational requirements.

 (v) When an employee is required for duty during the
employee�s usual meal interval and the meal inter-
val is thereby postponed for more than half an hour,
the employee shall be paid at overtime rates until
the employee gets the meal interval.

(g) (i) Subject to the provisions of this paragraph, a rest
period of seven minutes from the time of ceasing to the time
of resumption of work shall be allowed each morning.

(ii) The rest period shall be counted as time off duty without
deduction of pay and shall be arranged at a time and in a man-
ner to suit the convenience of the employer.

(iii) Refreshments may be taken by employees during the
rest period but the period of seven minutes shall not be ex-
ceeded under any circumstances.

(iv) An employer who satisfies the Commission that any
employee has breached any condition expressed or implied in
this paragraph may be exempted from liability to allow the
rest period.

(v) In an establishment in which the majority of employees
are not subject to this award, the provisions of this paragraph
do not apply but any employee to whom this award applies
shall be entitled to the rest period, if any, which may be al-
lowed to the aforesaid majority.

(h) (i) In an establishment in which the majority of employ-
ees are not subject to this award, the ordinary working hours
of an employee who is employed on maintenance work may
be worked from Monday to Saturday noon, inclusive, but only
if�

(aa) the employee is paid at the rate of time and one quar-
ter for ordinary hours worked on Saturdays up to 12
noon;

(bb) the ordinary hours of the aforesaid majority may in-
clude work on Saturdays; and

(cc) the business of that establishment is carried on on
Saturdays.

(ii) Notwithstanding the provisions of this award contained
elsewhere than in this paragraph, when New Year�s Day, Anzac
Day, Christmas Day or Boxing Day falls on a Saturday an
employee who does not work on that Saturday is nevertheless
entitled to be paid for each of the two weeks preceding that
Saturday the ordinary weekly wage and the starting and/or
finishing time on any day or days in those two weeks may be
varied by the employer so that the ordinary hours usually
worked by an employee between Monday and Friday (both
inclusive) may be increased in each of those weeks by the
ordinary hours usually worked by that employee on Saturday.

This paragraph does not apply to a casual employee.
(i) In the week commencing on the Monday immediately

preceding Good Friday, the ordinary working hours of any
employee employed by an employer who is bound by an Award
applying to Shop Assistants in the area in which the business
is carried on, shall be increased on each of the days Monday
to Thursday inclusive by 1/5th of the ordinary hours usually
worked by that employee on the Saturday following Good
Friday.

(2) (a) The provisions of this subclause apply only to em-
ployees engaged on continuous shift work.
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(b) Subject to the provisions of subclauses (3) and (4) of
this clause the ordinary hours of continuous shift employees
shall average 38 per week (inclusive of crib time) and shall
not exceed 152 hours in twenty-eight consecutive days.

Provided that, where the employer and the majority of the
employees concerned agree, a roster system may operate on
the basis that the weekly average of 38 ordinary hours is
achieved over a period which exceeds 28 consecutive days.

(c) The ordinary hours of work prescribed herein shall not
exceed 10 on any day. Provided that�

 (i) in any arrangement of ordinary working hours where
the ordinary working hours are to exceed eight on
any day, the arrangement of hours shall be subject to
agreement between the employer and the majority
of employees in the plant, section or sections con-
cerned; and

(ii) by agreement between the employer and the major-
ity of employees in the plant, section or sections
concerned, ordinary hours, not exceeding 12 on any
day, may be worked subject to�
(aa) the employer and the employees concerned

being guided by the Occupational Health and
Safety provisions of the ACTU Code of Con-
duct on 12 Hour Shifts (as exhibited in the
Western Australian Industrial Relations Com-
mission on 11 April 1990);

(bb) proper health monitoring procedures being
introduced;

(cc) suitable roster arrangements being made; and
(dd) proper supervision being provided.

(iii) Subject to the provisions of subparagraphs (i) and
(ii) hereof, 12 hour shifts may be worked provided
the employer has given the relevant union or unions
concerned notice in writing that such shifts are to be
worked.

(3) (a) Except as provided in paragraph (d) of this subclause
the method of implementation of the 38 hour week may be
any one of the following:

(i) by employees working less than 8 ordinary hours
each day; or

(ii) by employees working less than 8 ordinary hours on
one or more days each week; or

(iii) by fixing one day of ordinary working hours on which
all employees will be off duty during a particular
work cycle; or

(iv) by rostering employees off duty on various days of
the week during a particular work cycle so that each
employee has one day of ordinary working hours off
duty during that cycle; or

(v) except in the case of continuous shift employees
where the ordinary hours of work are worked within
an arrangement as provided in sub-paragraphs (iii)
or (iv) of this paragraph, any day off duty shall be
arranged so that it does not coincide with a holiday
prescribed in subclause (1) of Clause 23.�Holidays
and Annual Leave of this Award.

(b) In each plant, an assessment should be made as to which
method of implementation best suits the business and the pro-
posal shall be discussed with the employees concerned, the
objective being to reach agreement on the method of imple-
mentation prior to May 17, 1982.

(c) In the absence of an agreement at plant level, the proce-
dure for resolving special, anomalous or extraordinary prob-
lems shall be as follows:

(i) Consultation shall take place within the particular
establishment concerned.

(ii) If it is unable to be resolved at establishment level,
the matter shall be referred to the State Secretary of
the union concerned or Assistant Secretary, at which
level a conference of the parties shall be convened
without delay.

(iii) In the absence of agreement either party may refer
the matter to the Western Australian Industrial Rela-
tions Commission.

(d) Different methods of implementation of a 38 hour week
may apply to various groups or sections of employees in the
plant or establishment concerned.

(e) Notice of Days Off Duty.
Except as provided in paragraphs (f) and (g) of this subclause

in cases where, by virtue of the arrangement of ordinary hours
an employee, in accordance with sub-paragraphs (iii) and (iv)
of paragraph (a) of this subclause, is entitled to a day off duty
during the work cycle, then such employee shall be advised
by the employer at least four weeks in advance of the day to
be taken off duty provided that a lesser period of notice may
be agreed by the employer and the majority of employees in
the plant or section or sections concerned.

(f) (i) An employer, with the agreement of the majority of
employees concerned, may substitute the day an employee is
to take off in accordance with placitum (iii) and (iv) of
subclause (3) hereof, for another day in the case of a break-
down in machinery or a failure or shortage of electric power
or to meet the requirements of the business in the event of
rush orders or some other emergency situation.

(ii) An employer and employee may by agreement substi-
tute the day the employee is to take off for another day.

(g) Flexibility in relation to rostered days off.
Notwithstanding any other provision in this clause, where

the hours of work of an establishment, plant or section are
organised in accordance with sub-paragraphs (iii) and (iv) of
paragraph (a) of this subclause an employer, the union or un-
ions concerned and the majority of employees in the estab-
lishment, plant, section or sections concerned may agree to
accrue up to a maximum of five (5) rostered days off in spe-
cial circumstances such as where there are regular and sub-
stantial fluctuations in production requirements in any year.

Where such agreement has been reached the accrued rostered
days off must be taken within 12 months from the date of
agreement and each 12 months thereafter.

It is understood between the parties that the involvement of
the union or unions concerned would be necessary in cases
where it or they have members in the plants concerned and
not in non-union establishments.

(4) (a) Procedures shall be established for in-plant discus-
sions, the objective being to agree on the method of imple-
menting a 38-hour week in accordance with Clause 13.�Hours
and shall entail an objective review of current practices to
establish where improvements can be made and implemented.

(b) The procedures should allow for in-plant discussions to
continue even though all matters may not be resolved by May
17, 1982.

(c) The procedures should make suggestions as to the re-
cording of understandings reached and methods of communi-
cating agreements and understandings to all employees,
including the overcoming of language difficulties.

(d) The procedures should allow for the monitoring of agree-
ments and understandings reached in-plant.

(e) In cases where agreement cannot be reached in-plant in
the first instance or where problems arise after initial agree-
ments or understandings have been achieved in-plant, a for-
mal monitoring procedure shall apply. The basic steps in this
procedure shall be as applies with respect to special, anoma-
lous or extraordinary problems as prescribed in paragraph (c)
of subclause (3) of this clause.

14.�OVERTIME
(1) (a) The provisions of this subclause apply to all employ-

ees other than those engaged on continuous shift work.
(b) Subject to the provisions of this subclause, all work done

beyond the ordinary working hours on any day, Monday to
Friday, inclusive, shall be paid for at the rate of time and one
half for the first two hours and double time thereafter.

For the purposes of this subclause, ordinary hours shall mean
the hours of work fixed in an establishment in accordance
with Clause 13.�Hours.

(c) (i) Work done on Saturdays after 12.00 noon or on Sun-
days shall be paid for at the rate of double time.

(ii) Work done on any day prescribed as a holiday under this
award shall be paid for at the rate of double time and a half.
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(d) Work done on Saturdays prior to 12.00 noon shall be
paid for at the rate of time and one half for the first two hours
and double time thereafter but this paragraph does not apply
in a case to which paragraphs (d) or (h) of subclause (1) of
Clause 13.�Hours applies.

(e) In computing overtime each day shall stand alone but
when an employee works overtime which continues beyond
midnight on any day, the time worked after midnight shall be
deemed to be part of the previous day�s work for the purposes
of this subclause.

(2) (a) The provisions of this subclause apply only to em-
ployees engaged on continuous shift work.

(b) Subject to the provisions of paragraph (c) of this
subclause all time worked in excess of or outside the ordinary
working hours, or on a shift other than a rostered shift, shall
be paid for at the rate of double time, except where an em-
ployee is called upon to work a sixth shift in not more than
one week in any four weeks, when the employee shall be paid
for such shift at time and a half for the first four hours and
double time thereafter.

For the purposes of this subclause, ordinary hours shall mean
the hours of work fixed in an establishment in accordance
with subclauses (3) and (4) of Clause 13.�Hours.

(c) Time worked in excess of the ordinary working hours
shall be paid for at ordinary rates�

(i) if it is due to private arrangements between the em-
ployees themselves; or

(ii) if it does not exceed two hours and is due to a reliev-
ing employee not coming on duty at the proper time;
or

(iii) if it is for the purpose of effecting the customary
rotation of shifts.

(3) (a) The provisions of this subclause apply to all employ-
ees.

(b) Except in the case of shifts to which Clause 4.�Shift
Work in PART II�CONSTRUCTION WORK of this award
applies overtime on shift work shall be based on the rate pay-
able for shift work.

(c) (i) When overtime work is necessary it shall, wherever
reasonably practicable, be so arranged that an employee has
at least ten consecutive hours off duty between the work of
successive days.

(ii) An employee (other than a casual employee) who works
so much overtime between the termination of the employee�s
ordinary work on one day and the commencement of the em-
ployee�s ordinary work on the next day that the employee has
not had at least ten consecutive hours off duty between those
times shall, subject to this paragraph, be released after com-
pletion of such overtime until the employee has had ten con-
secutive hours off duty without loss of pay for ordinary working
time occurring during such absence.

(iii) If, on instructions of the employer, such an employee
resumes or continues work without having had such ten con-
secutive hours off duty, the employee shall be paid at double
rates until released from duty and shall then be entitled to be
absent for such period of ten consecutive hours off duty with-
out loss of pay for ordinary working time occurring during
such absence.

(iv) Where an employee (other than a casual employee or an
employee engaged on continuous shift work) is called into
work on a Sunday or holiday prescribed under this award pre-
ceding an ordinary working day, the employee shall, wher-
ever reasonably practicable, be given ten consecutive hours
off duty before the employee�s usual starting time on the next
day. If this is not practicable, then the provisions of sub-para-
graphs (ii) and (iii) of this paragraph shall apply mutatis
mutandis.

(v) The provisions of this paragraph shall apply in the case
of shift employees who rotate from one shift to another, as if
eight hours were substituted for ten hours when overtime is
worked�

(aa) for the purpose of changing shift rosters; or
(bb) where a shift employee does not report for duty; or
(cc) where a shift is worked by arrangement between the

employees themselves.

(vi) Overtime worked as a result of a recall shall not be
regarded as overtime for the purpose of this paragraph when
the actual time worked is less than three hours on such recall
or on each of such recalls.

(d) When an employee is recalled to work after leaving the
job:

(i) the employee shall be paid for at least three hours at
overtime rates;

(ii) time reasonably spent in getting to and from work
shall be counted as time worked.

(e) When an employee is instructed by the employer to hold
in readiness at the employee�s place of residence or other agreed
place of residence for a call to work after ordinary hours, the
employee shall be paid at ordinary rates for the time the em-
ployee so holds in readiness.

(f) Subject to the provisions of paragraph (g) of this
subclause, an employee required to work overtime for more
than two hours shall be supplied with a meal by the employer
or be paid $6.60 for a meal and, if owing to the amount of
overtime worked, a second or subsequent meal is required,
the employee shall be supplied with each such meal by the
employer or be paid $4.50 for each meal so required.

(g) The provisions of paragraph (f) of this subclause do not
apply:

(i) in respect of any period of overtime for which the
employee has been notified of the requirement on
the previous day or earlier.

(ii) to any employee who lives in the locality in which
the place of work is situated in respect of any meal
for which the employee can reasonably go home.

(h) If an employee to whom sub-paragraph (i) of paragraph
(g) of this subclause applies has, as a consequence of the no-
tification referred to in that paragraph, provided a meal or
meals and is not required to work overtime or is required to
work less overtime than the period notified, the employee shall
be paid, for each meal provided and not required, the appro-
priate amount prescribed in paragraph (f) of this subclause.

(i) (i) An employer may require any employee to work rea-
sonable overtime at overtime rates and such employee shall
work overtime in accordance with such requirements.

The assignment of overtime by an employer to an employee
shall be based on specific work requirements and the practice
of �one in, all in� overtime shall not apply.

(ii) No union or association party to this award, or employee
or employees covered by this award, shall in any way, whether
directly or indirectly, be a party to or concerned in any ban,
limitation, or restriction upon the working of overtime in ac-
cordance with the requirements of this subclause.

(4) The provisions of this clause do not operate so as to re-
quire payment of more than double time rates, or double time
and a half on a holiday prescribed under this award, for any
work except and to the extent that the provisions of Clause 18.�
Special Rates and Provisions of this award apply to that work.

15.�SHIFT WORK
(1) The provisions of this clause apply to shift work whether

continuous or otherwise.
(2) An employer may work the establishment on shifts but

before doing so shall give notice of the intention to the union
or unions concerned and of the intended starting and finish-
ing times of ordinary working hours of the respective shifts.

(3) (a) Where any particular process is carried out on shifts
other than day shift, and less than five consecutive afternoon
or five consecutive night shifts are worked on that process,
then employees employed on such afternoon or night shifts
shall be paid at overtime rates.

Provided that where the ordinary hours of work normally
worked in an establishment are worked on less than five days
then the provision of paragraph (a) shall be as if that number
of consecutive shifts were substituted for five consecutive
shifts.

(b) The sequence of work shall not be deemed to be broken
under the preceding paragraph by reason of the fact that work
on the process is not carried out on a Saturday or Sunday or
any other day that the employer observes a shut down for the
purpose of allowing a 38 hour week or on any holiday.
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(4) Where a shift commences at or after 11.00pm on any
day, the whole of that shift shall be deemed, for the purposes
of this award, to have been worked on the following day.

(5) A shift employee when on afternoon or night shift shall
be paid, for such fifteen per cent more than the employee�s
ordinary rate prescribed by this award.

(6) (a) All work performed on a rostered shift, when the
major portion of such shift falls on a Saturday, Sunday or a
holiday, shall be paid for as follows�

Saturday�at the rate of time and one half.
Sunday at the rate of time and three quarters.
Holidays�at the rate of double time.

(b) These rates shall be paid in lieu of the shift allowances
prescribed in subclause (5) of this clause.

(7) A continuous shift employee who is not required to work
on a holiday which falls on the employee�s rostered day off
shall be allowed a day�s leave with pay to be added to annual
leave or taken at some other time if the employee so agrees.

16.�PAYMENT OF WAGES
(1) Each employee shall be paid the appropriate rate shown

in Clause 31.�Wages and Supplementary Payments of Part
I�General or Clause 10.�Wages of Part II�Construction
Work of this award. Subject to subclause (2) of this clause
payment shall be pro rata where less than the full week is
worked.

(2) From the date that a 38-hour week system is implemented
by an employer wages shall be paid as follows�

(a) Actual 38 ordinary hours
In the case of an employee whose ordinary hours of
work are arranged in accordance with placitum (i)
or (ii) of paragraph (a) of subclause (3) of Clause
13.�Hours of this award so that the employee works
38 ordinary hours each week, wages shall be paid
weekly or fornightly according to the actual ordi-
nary hours worked each week or fornight.

(b) Average of 38 ordinary hours
Subject to subclauses (3) and (4) hereof, in the case
of an employee whose ordinary hours of work are
arranged in accordance with placitum (iii) or (iv) of
paragraph (a) of subclause (3) of Clause 13.�Hours
of this award, so that the employee works an aver-
age of 38 ordinary hours each week during a par-
ticular work cycle, wages shall be paid weekly or
fortnightly according to a weekly average of ordi-
nary hours worked even though more or less than 38
ordinary hours may be worked in any particular week
of the work cycle.

SPECIAL NOTE�Explanation of Averaging System
As provided in paragraph (b) of this subclause an employee

whose ordinary hours may be more or less than 38 in any
particular week of a work cycle, is to be paid the wage on the
basis of an average of 38 ordinary hours so as to avoid fluctu-
ating wage payments each week. An explanation of the aver-
aging system of paying wages is set out below:

(i) Clause 13.�Hours in subclause (3) of paragraph
(a) sub-paragraphs (iii) and (iv) provides that in
implementing a 38-hour week the ordinary hours
of an employee may be arranged so that the em-
ployee is entitled to a day off, on a fixed day or
rostered day basis, during each work cycle. It is
in these circumstances that the averaging system
would apply.

(ii) If the 38 hour week is to be implemented so as to
give an employee a day off in each work cycle
this would be achieved if, during a work cycle of
28 consecutive days (that is, over four consecu-
tive weeks) the employee�s ordinary hours were
arranged on the basis that for three of the four
weeks the employee worked 40 ordinary hours
each week and in the fourth week worked 32 or-
dinary hours. That is, the employee would work
for 8 ordinary hours each day, Monday to Friday
inclusive for three weeks and 8 ordinary hours
on four days only in the fourth week�a total of
19 days during the work cycle.

(iii) In such a case the averaging system applies and the
weekly wage rates for ordinary hours of work appli-
cable to the employee shall be the average weekly
wage rates set out for the employee�s classification
in Clause 31.�Wages and Supplementary Payments
of PART I�GENERAL or Clause 10.�Wages of
PART II�CONSTRUCTION WORK of this award,
and shall be paid each week even though more or
less than 38 ordinary hours are worked that week.
In effect, under the averaging system, the employee
accrues a �credit� each day the employee works ac-
tual ordinary hours in excess of the daily average
which would otherwise be 7 hours 36 minutes. This
�credit� is carried forward so that in the week of the
cycle that the employee works only four days, the
actual pay would be for an average of 38 ordinary
hours even though, that week, the employee works a
total of 32 ordinary hours.
Consequently, for each day an employee works 8
ordinary hours the employee accrues a �credit� of
24 minutes (0.4 hours). The maximum �credit� the
employee may accrue under this system is 0.4 hours
on 19 days; that is, a total of 7 hours 36 minutes.

(iv) As provided in subclause (3) of this clause, an em-
ployee will not accrue a �credit� for each day the
employee is absent from duty other than on annual
leave, long service leave, holidays prescribed under
this award, paid sick leave, workers� compensation
or bereavement leave.

(3) Absences from Duty
(a) An employee whose ordinary hours are arranged in

accordance with placitum (iii) or (iv) of paragraph
(a) of subclause (3) of Clause 13.�Hours of this
award and who is paid wages in accordance with
paragraph (a) of subclause (2) hereof and is absent
from duty (other than on annual leave, long service
leave, holidays prescribed under this award, paid sick
leave, workers� compensation or bereavement leave)
shall, for each day the employee is so absent, lose
average pay for that day calculated by dividing the
employee�s average weekly wage rate by 5.
An employee who is so absent from duty for part of
a day shall lose average pay for each hour the em-
ployee is absent by dividing the employee�s average
daily pay rate by 8.

(b) Provided when such an employee is absent from duty
for a whole day the employee will not accrue a
�credit� because the employee would not have
worked ordinary hours that day in excess of 7 hours
36 minutes for which the employee would otherwise
have been paid. Consequently, during the week of
the work cycle the employee is to work less than 38
ordinary hours the employee will not be entitled to
average pay for that week. In that week, the average
pay will be reduced by the amount of the �credit�
the the employee does not accrue for each whole
day during the work cycle the employee is absent.
The amount by which an employee�s average weekly
pay will be reduced when the employee is absent
from duty (other than on annual leave, long service
leave, holidays prescribed under this award, paid sick
leave, workers� compensation or bereavement leave)
is to be calculated as follows:

Total of �credits� not accrued during cycle       average weekly pay
X   �������

38
Examples
(An employee�s ordinary hours are arranged so that the

employee works 8 ordinary hours on five days of each week
for 3 weeks and 8 ordinary hours on four days of the fourth
week).

1. Employee takes one day off without authorisation in first
week of cycle.

Week of Cycle Payment
1st week = average weekly pay

less one day�s pay (ie. 1/5th)
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Week of Cycle Payment
2nd and 3rd
weeks = average weekly pay each week
4th week = average pay

less credit not accrued on day of
absence

= average pay
less 0.4 hours x average weekly pay

38
2. Employee takes each of the 4 days off without authorisa-

tion in the 4th week.
Week of Cycle Payment
1st, 2nd and
3rd weeks = average pay each week
4th week = average pay

less 4/5ths of average pay for the
four days absent
less total of credits not accrued that
week

= 1/5th average pay
less 4 x 0.4 hours x average weekly pay

38
= 1/5th average pay

less 1.6 hours x average weekly pay
38

(4) Alternative Method of Payment
An alternative method of paying wages to that prescribed by

subclauses (2) and (3) of this clause may be agreed between the
employer and the majority of the employees concerned.

(5) Day Off Coinciding with Pay Day
In the event that an employee, by virtue of the arrangement

of the employee�s ordinary working hours, is to take a day off
duty on a day which coincides with pay day, such employee
shall be paid no later than the working day immediately fol-
lowing pay day. Provided that, where the employer is able to
make suitable arrangements, wages may be paid on the work-
ing day preceding pay day.

(6) Payment by cheque or electronic fund transfer
Where an employee and the employer agree, the employ-

ee�s wages may be paid by cheque or direct transfer into the
employee�s bank (or other recognised financial institution)
account. Notwithstanding this provision, if the employer and
the majority of employees agree, all employees may be paid
their wages by cheque or direct transfer into an employee�s
bank (or other recognised financial institution) account.

(7) Termination of Employment
An employee who lawfully leaves the employment or is dis-

missed for reasons other than misconduct shall be paid all
monies due at the termination of service with the employer.

Provided that in the case of an employee whose ordinary
hours are arranged in accordance with sub-paragraphs (iii) or
(iv) of paragraph (a) of subclause (3) of Clause 13.�Hours of
this award and who is paid average pay and who has not taken
the day off due to the employee during the work cycle in which
the employment is terminated, the wages due to that employee
shall include a total of credits accrued during the work cycle
as detailed in the Special Note following paragraph (b) of
subclause (2) of this clause.

Provided further, where the employee has taken a day off
during the work cycle in which the employment is terminated,
the wages due to that employee shall be reduced by the total
of credits which have not accrued during the work cycle.

(8) Details of Payments to be given
Where an employee requests the employer to state in writ-

ing with respect to each week�s wages the amount of wages to
which the employee is entitled, the amount of deductions made
therefrom, the net amount being paid, and the number of hours
worked, the employer shall do so not less than two hours be-
fore the employee is paid.

(9) Calculation of Hourly Rate
Except as provided in subclause (3) of this clause the ordi-

nary rate per hour shall be calculated by dividing the appro-
priate weekly rate by 38.

17.�TIME AND WAGES RECORD
(1) Each employer shall keep a time and wages book show-

ing the name of each employee, the nature of the employee�s
work, the hours worked each day, and the wages and allow-
ances paid each week. Any system of automatic recording by
means of machines shall be deemed to comply with this pro-
vision to the extent of the information recorded.

(2) The time and wages record shall be open for inspection
by a duly accredited official of the union during the usual
office hours, at the employer�s office or other convenient place,
and the official shall be allowed to take extracts therefrom.
The employer�s works shall be deemed to be a convenient
place for the purpose of this subclause but if for any reason
the record be not available at the works when the official calls
to inspect it, it shall be made available for inspection within
24 hours, either at the employer�s office or at the works.

18.�SPECIAL RATES AND PROVISIONS
(1) Height Money:

An employee shall be paid an allowance of $1.57 for
each day on which the employee works at a height of
15.5 metres or more above the nearest horizontal plane,
but this provision does not apply to linesmen nor to rig-
gers and splicers on ships and buildings.

(2) Dirt Money:
An employee shall be paid an allowance of 33 cents

per hour when engaged on work of an unusually dirty
nature where clothes are necessarily unduly soiled or dam-
aged or boots are unduly damaged by the nature of the
work done.

(3) Grain Dust:
Where any dispute arises at a bulk grain handling in-

stallation due to the presence of grain dust in the atmos-
phere and the Board of Reference determines that
employees employed under this award are unduly affected
by that dust, the Board may, subject to such conditions as
it deems fit to impose, fix an allowance or allowances
not exceeding 55 cents per hour.

(4) Confined Space:
An employee shall be paid an allowance of 39 cents

per hour when, because of the dimensions of the com-
partment or space in which the employee is working, the
employee is required to work in a stooped or otherwise
cramped position, or without proper ventilation.

(5) Diesel Engine Ships:
The provisions of subclauses (2) and (4) hereof do not

apply to an employee when the employee is engaged on
work below the floor plates in diesel engine ships, but
the employee shall be paid an allowance of 55 cents per
hour whilst so engaged.

(6) Boiler Work:
An employee required to work in a boiler which has

not been cooled down shall be paid at the rate of time and
one-half for each hour or part of an hour so worked in
addition to any allowance to which the employee may be
entitled under subclauses (2) and (4) of this clause.

(7) Hot Work:
An employee shall be paid an allowance of 33 cents

per hour when the employee works in the shade in any
place where the temperature is raised by artificial means
to between 46.1 and 54.4 Celsius.

(8) (a) Where, in the opinion of the Board of Reference, the
conditions under which work is to be performed are, by rea-
son of excessive heat, exceptionally oppressive, the Board
may�

(i) fix an allowance, or allowances, not exceeding the
equivalent of half the ordinary rate;

(ii) fix the period (including a minimum period) during
which any allowance so fixed is to be paid; and

(iii) prescribe such other conditions, relating to the pro-
vision of protective clothing or equipment and the
granting of rest periods, as the Board sees fit.

(b) The provisions of paragraph (a) of this subclause do not
apply unless the temperature in the shade at the place of work
has been raised by artificial means beyond 54.4 degrees celsius.
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(c) An allowance fixed pursuant to paragraph (a) of this
subclause includes any other allowance which would other-
wise be payable under this clause.

(9) Tarring Pipes:
The provisions of subclauses (2) and (4) hereof do not

apply to an employee engaged in tarring pipes in the Cast
Pipe Section but the employee shall, in lieu thereof, be
paid an allowance of 53 cents per day whilst so engaged.

(10) Percussion Tools:
An employee shall be paid an allowance of 19 cents

per hour when working a pneumatic rivetter tools of the
percussion type.

(11) Chemical, Artificial Manure and Cement Works:
An employee, other than a general labourer, in chemi-

cal, artificial manure and cement works, in respect of all
work done in and around the plant outside the machine
shop, shall be paid an allowance calculated at the rate of
$8.10 per week. This allowance shall be paid during over-
time but shall not be subject to penalty additions. An
employee receiving this allowance is not entitled to any
other allowance under this clause.

(12) Abattoirs and Tallow Rendering Works:
An employee, employed in and about an abattoir or in

a rendering section of a tallow works shall be paid an
allowance calculated at the rate of $10.70 per week. The
allowance shall be paid during overtime but shall not be
subject to penalty additions. An employee receiving this
allowance is not entitled to receive any other allowance
under this clause.

(13) An employee who is employed at a timber sawmill or is
sent to work at a timber sawmill shall be paid for the time
there engaged a disability allowance equivalent to what the
majority of the employees at the mill receive under the appro-
priate award. The allowance shall be paid during overtime but
shall not be subject to penalty additions. An employee receiv-
ing this allowance is not entitled to receive any other allow-
ance under this clause with the exception of that prescribed in
subclause (1), Height Money.

(14) Phosphate Ships:
An employee shall be paid an allowance of 47 cents for

each hour the employee works in the holds or �tween decks
of ships which, immediately prior to such work, have
carried phosphatic rock, but this subclause only applies
if and for as long as the holds and �tween decks are not
cleaned down.

(15) An employee who is sent to work on any gold mine
shall be paid an allowance of such amount as will afford the
employee a wage not less than he/she would be entitled to
receive pursuant to the award which would apply if such em-
ployee was employed in the gold mine concerned.

(16) An employee who is required to work from a ladder
shall be provided with an assistant on the ground where it is
reasonably necessary for the employee�s safety.

(17) The work of an electrical fitter shall not be tested by an
employee of a lower grade.

(18) Special Rates Not Cumulative:
Where more than one of the disabilities entitling an

employee to extra rates exists on the same job, the em-
ployer shall be bound to pay only one rate, namely�the
highest for the disabilities prevailing. Provided that this
subclause shall not apply to confined space, dirt money,
height money, or hot work, the rates for which are cumu-
lative.

(19) Protective Equipment:
(a) An employer shall have available a sufficient supply

of protective equipment as, for example, goggles (in-
cluding anti-flash goggles), glasses, gloves, mitts,
aprons, sleeves, leggings, gumboots, ear protectors,
helmets, or other efficient substitutes thereof) for use
by employees when engaged on work for which some
protective equipment is reasonably necessary.

(b) An employee shall sign an acknowledgement when
issued with any article of protective equipment and
shall return that article to the employer when fin-
ished using it or on leaving employment.

(c) An employee to whom an article of protective equip-
ment has been issued shall not lend that article to
another employee and if the employee does both
employees shall be deemed guilty of wilful miscon-
duct.

(d) An article of protective equipment which has been
used by an employee shall not be issued by the em-
ployer to another employee until it has been effec-
tively sterilised but this paragraph only applies where
sterilisation of the article is practicable and is rea-
sonably necessary.

(e) Adequate safety gear (including insulating gloves,
mats and/or shields where necessary) shall be pro-
vided by employers for employees required to work
on live electrical equipment.

(20) (a) Subject to the provisions of this clause, an employee
whilst employed on foundry work shall be paid a disability
allowance of 23 cents for each hour worked to compensate
for all disagreeable features associated with foundry work in-
cluding heat, fumes, atmospheric conditions, sparks, damp-
ness, confined spaces, and noise.

(b) The foundry allowance herein prescribed shall also ap-
ply to apprentices and unapprenticed juniors employed in foun-
dries; provided that where an apprentice is, for a period of
half a day or longer, away from the foundry for the purpose of
receiving tuition, the amount of foundry allowance paid to the
employee shall be decreased proportionately.

(c) The foundry allowance herein prescribed shall be in lieu
of any payment otherwise due under this clause and does not
in any way limit an employer�s obligations to comply with all
relevant requirements of Acts and Regulations relative to con-
ditions in foundries.

(d) For the purpose of this subclause �foundry work� shall
mean�

 (i) Any operation in the production of castings by cast-
ing metal in moulds made of sand, loam, metal,
moulding composition or other material or mixture
of materials, or by shell moulding, centrifugal cast-
ing or continuous casting; and

 (ii) where carried on as an incidental process in con-
nection with and in the course of production to
which paragraph (i) of this definition applies, the
preparation of moulds and cores (but not in the
making of patterns and dies in a separate room),
knock out processes and dressing operations, but
shall not include any operation performed in con-
nection with�
(aa) non-ferrous die casting (including gravity and

pressure);
(bb) casting of billets and/or ingots in metal

moulds;
(cc) continuous casting of metal into billets;
(dd) melting of metal for use in printing;
(ee) refining of metal.

(21) An employee, holding either a Third Year First Aid
Medallion of the St. John Ambulance Association or a �C�
Standard Senior First Aid Certificate of the Australian Red
Cross Society, appointed by the employer to perform first aid
duties, shall be paid $6.35 per week in addition to the em-
ployee�s ordinary rate.

(22) An electronics tradesperson, an electrician special class,
an electrical fitter and/or armature winder or an electrical in-
staller who holds and, in the course of employment may be
required to use, a current �A� Grade or �B� Grade license
issued pursuant to the relevant regulation in force on the 28th
day of February 1978 under the Electricity Act 1945, shall be
paid an allowance of $13.20 per week.

19.�CAR ALLOWANCE
(1) Where an employee is required and authorised to use his

own motor vehicle in the course of the employee�s duties the
employee shall be paid an allowance not less than that pro-
vided for in the table set out hereunder. Notwithstanding any-
thing contained in this subclause the employer and the
employee may make any other arrangement as to car allow-
ance not less favourable to the employee.
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(2) Where an employee in the course of a journey travels
through two or more of the separate areas, payment at the
rates prescribed herein shall be made at the appropriate rate
applicable to each of the separate areas traversed.

(3) A year for the purpose of this clause shall commence on the 1st
day of July and end on the 30th day of June next following.

RATES OF HIRE FOR USE OF EMPLOYEE�S
OWN VEHICLE ON EMPLOYER�S BUSINESS

MOTOR CAR
Engine Displacement

Area and Details (in Cubic Centimetres)

Rate per kilometre (Cents)
Distance Travelled Each Over  Over  1600cc
Year on Employer�s Business 2600cc 1600cc  & under

- 2600cc
Metropolitan Area   51.6   46.2   40.2
South West Land Division   52.8   47.4   41.2
North of 23.5 South Latitude  58.0   52.2   45.4
Rest of the State   54.6   48.9   42.5
Motor Cycle (in all areas) 17.8¢ per kilometre

(4) �Metropolitan Area� means that area within a radius of
fifty kilometres from the Perth Railway Station.

�South West Land Division� means the South West Land
Division as defined by Section 28 of the Land Act 1933-1971
excluding the area contained within the Metropolitan Area.

20.�FARES AND TRAVELLING TIME
(1) (a) An employee, who, on any day, or from day to day is

required to work at a job away from the accustomed work-
shop or depot shall, at the direction of the employer, present
for work at such job at the usual starting time.

(b) An employee to whom paragraph (a) of this subclause
applies shall be paid at ordinary rates for time spent in travel-
ling between the employee�s home and the job and shall be
reimbursed for any fares incurred in such travelling, but only
to the extent that the time so spent and the fares so incurred
exceed the time normally spent and the fares normally incurred
in travelling between the employee�s home and the accustomed
workshop or depot.

(c) An employee who with the approval of the employer
uses a personal means of transport for travelling to or from
outside jobs shall be paid the amount of excess fares and trav-
elling time which the employee would have incurred in using
public transport unless the employee has an arrangement with
the employer for a regular allowance.

(2) For travelling during working hours from and to the em-
ployer�s place of business or from one job to another, an em-
ployee shall be paid by the employer at ordinary rates. The
employer shall pay all fares and reasonable expenses in con-
nection with such travelling.

21.�DISTANT WORK
(1) Where an employee is directed by the employer to pro-

ceed to work at such a distance that the employee cannot re-
turn home each night and the employee does so, the employer
shall provide the employee with suitable board and lodging or
shall pay the expenses reasonably incurred by the employee
for board and lodging.

(2) The provisions of subclause (1) of this clause do not
apply with respect to any period during which the employee is
absent from work without reasonable excuse and in such a
case, where the board and lodging is supplied by the employer,
the employer may deduct from moneys owing or which may
become owing to the employee an amount equivalent to the
value of that board and lodging for the period of the absence.

(3) (a) The employer shall pay all reasonable expenses in-
cluding fares, transport of tools, meals and, if necessary, suit-
able overnight accommodation incurred by an employee who
is directed by the employer to proceed to work pursuant to
subclause (1) of this clause and who complies with such di-
rection.

(b) The employee shall be paid at ordinary rate of pay for
the time up to a maximum of eight hours in any one day in-
curred in travelling pursuant to the employer�s direction.

(4) An employee, to whom the provisions of subclause (1)
of this clause apply, shall be paid an allowance of $23.10 for

any weekend the employee returns home from the job, but
only if�

(a) the employee advises the employer or the employ-
er�s agent of such intention not later than the Tues-
day immediately preceding the weekend in which
the employee so returns;

(b) the employee is not required for work during that
week-end;

(c) the employee returns to the job on the first working
day following the week-end; and

(d) the employer does not provide, or offer to provide,
suitable transport.

(5) Where an employee, supplied with board and lodging
by the employer, is required to live more than 800 metres from
the job, the employee shall be provided with suitable trans-
port to and from that job or be paid an allowance of $10.20
per day, provided that where the time actually spent in travel-
ling either to or from the job exceeds 20 minutes, that excess
time shall be paid for at ordinary rates whether or not suitable
transport is supplied by the employer.

22.�LOCATION ALLOWANCES
(1) Subject to the provisions of this clause, in addition to

the rates prescribed in the wages clause of this award, an em-
ployee shall be paid the following weekly allowances when
employed in the towns prescribed hereunder. Provided that
where the wages are prescribed as fortnightly rates of pay,
these allowances shall be shown as fortnightly allowances.

TOWN PER
WEEK

$
Agnew 14.80
Argyle (see subclause (12)) 38.50
Balladonia 14.60
Barrow Island 25.10
Boulder 6.10
Broome 23.60
Bullfinch 7.00
Carnarvon 12.00
Cockatoo Island 25.90
Coolgardie 6.10
Cue 15.10
Dampier 20.40
Denham 12.00
Derby 24.50
Esperance 4.50
Eucla 16.50
Exmouth 21.10
Fitzroy Crossing 29.60
Goldsworthy 13.50
Halls Creek 33.70
Kalbarri 5.00
Kalgoorlie 6.10
Kambalda 6.10
Karratha 24.20
Koolan Island 25.90
Koolyanobbing 7.00
Kununurra 38.50
Laverton 15.00
Learmonth 21.10
Leinster 14.80
Leonora 15.00
Madura 15.60
Marble Bar 36.70
Meekatharra 13.00
Mt Magnet 16.10
Mundrabilla 16.10
Newman 14.20
Norseman 12.50
Nullagine 36.60
Onslow 25.10
Pannawonica 19.10
Paraburdoo 19.00
Port Hedland 20.30
Ravensthorpe 7.90
Roebourne 27.80
Sandstone 14.80
Shark Bay 12.00
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TOWN PER
WEEK

$
Shay Gap 13.50
Southern Cross 7.00
Telfer 34.10
Teutonic Bore 14.80
Tom Price 19.00
Whim Creek 24.00
Wickham 23.40
Wiluna 15.10
Wittenoom 32.50
Wyndham 36.40

(2) Except as provided in subclause (3) of this clause, an
employee who has:

(a) a dependant shall be paid double the allowance pre-
scribed in subclause (1) of this clause;

(b) a partial dependant shall be paid the allowance pre-
scribed in subclause (1) of this clause plus the dif-
ference between that rate and the amount such partial
dependant is receiving by way of a district or loca-
tion allowance.

(3) Where an employee:
(a) is provided with board and lodging by his/her em-

ployer, free of charge;
or

(b) is provided with an allowance in lieu of board and
lodging by virtue of the award or an Order or Agree-
ment made pursuant to the Act;

such employee shall be paid 66 2/3 per cent of the allowances
prescribed in subclause (1) of this clause.

The provisions of paragraph (b) of this subclause shall have
effect on and from the 24th day of July, 1990.

(4) Except where an employee is eligible for payment of an
additional allowance under subclause (2) of this clause, but
on 31 December 1987 was in receipt of an amount in excess
of that under General Order 603 of 1987, that employee shall
continue to receive the allowance at the higher rate until 1
July 1988 when the difference between the rate being paid
and that due under subclause (2) of this clause shall be re-
duced by 33 1/3%; the difference remaining on 1 January 1989
shall be reduced by 50% from that date and payment in ac-
cordance with subclause (2) of this clause will be implemented
on 1 July 1989.

(5) Subject to subclause (2) of this clause, junior employ-
ees, casual employees, part-time employees, apprentices re-
ceiving less than adult rate and employees employed for less
than a full week shall receive that proportion of the location
allowance as equates with the proportion that their wage for
ordinary hours that week is to the adult rate for the work per-
formed.

(6) Where an employee is on annual leave or receives pay-
ment in lieu of annual leave he/she shall be paid for the period
of such leave the location allowance to which he/she would
ordinarily be entitled.

(7) Where an employee is on long service leave or other
approved leave with pay (other than annual leave) he/she
shall only be paid location allowance for the period of
such leave he/she remains in the location in which he/she
is employed.

(8) For the purposes of this clause:
(a) �Dependant� shall mean�

(i) a spouse or defacto spouse; or
(ii) a child where there is no spouse or defacto

spouse;
who does not receive a district or location allow-
ance, but shall exclude a dependant whose salary/
wage package includes a consideration of the pur-
poses for which the location allowance is payable
pursuant to the provisions of this clause.

(b) �Partial Dependant� shall mean a �dependant� as
prescribed in paragraph (a) of this subclause who
receives a district or location allowance which is less
than the location allowance prescribed in subclause
(1) of this clause.

(9) Where an employee is employed in a town or location
not specified in this clause the allowance payable for the pur-
pose of subclause (1) of this clause shall be such amount as
may be agreed between Australian Mines and Metals Asso-
ciation, the Chamber of Commerce and Industry of Western
Australia and the Trades and Labor Council of Western Aus-
tralia or, failing such agreement, as may be determined by the
Commission. Provided that, pending any such agreement or
determination, the allowance payable for that purpose shall
be an amount equivalent to the district allowance in force un-
der this Award for that town or location on 1 June 1980.

(10) Nothing herein contained shall have the effect of re-
ducing any �district allowance� payable to any employee sub-
ject to the provision of this Award whilst that employee as at 1
June 1980 remains employed by his/her present employer.

(11) Subject to the making of a General Order pursuant to
s.50 of the Act, that part of each location allowance represent-
ing prices shall be varied from the beginning of the first pay
period commencing on or after the 1st day in July of each year
in accordance with the annual percentage change in the Con-
sumer Price Index (excluding housing), for Perth measured to
the end of the immediately preceding March quarter, the cal-
culation to be taken to the nearest ten cents.

(12) The allowance prescribed for Argyle is equated to that
at Kununurra as an interim allowance. Liberty is reserved to
the parties to apply for a review of the allowance for Argyle in
the light of changed circumstances occurring after the date of
this Order.

23.�HOLIDAYS AND ANNUAL LEAVE
(1) (a) The following days or the days observed in lieu shall,

subject to this subclause and to paragraph (c) of subclause (1)
of Clause 14.�Overtime of this award, be allowed as holi-
days without deduction of pay, namely�

New Year�s Day, Australia Day, Good Friday, Easter
Monday, Anzac Day, Labour Day, Foundation Day, Sov-
ereign�s Birthday, Christmas Day and Boxing Day.

Provided that another day may be taken as a holiday by
arrangement between the parties in lieu of any of the days
named in this subclause.

Provided further that for an employee employed north
of the 26th parallel of south latitude or within the area
previously covered by Award No. 26 of 1950, Australia
Day, Easter Monday, Foundation Day, Sovereign�s Birth-
day and Boxing Day shall not be holidays but in lieu
thereof there shall be added one week to the annual leave
to which the employee is entitled under this clause.

(b) When any of the days mentioned in paragraph (a) hereof
falls on a Saturday or a Sunday the holiday shall be observed
on the next succeeding Monday and when Boxing Day falls
on a Sunday or on a Monday the holiday shall be observed on
the next succeeding Tuesday. In each case the substituted day
shall be a holiday without deduction of pay and the day for
which it is substituted shall not be a holiday.

(2) On any public holiday not prescribed as a holiday under
this award, the employer�s establishment or place of business
may be closed, in which case an employee need not present
for duty and payment may be deducted, but if work be done,
ordinary rates of pay shall apply.

(3) (a) Except as hereinafter provided a period of four con-
secutive weeks leave with payment as prescribed in paragraph
(b) hereof shall be allowed annually to an employee by the
employer after a period of twelve months continuous service
with that employer.

(b) (i) An employee before going on leave shall be paid the
wages the employee would have received in respect of the
ordinary time the employee would have worked had the em-
ployee not been on leave during the relevant period.

(ii) Subject to paragraph (c) hereof an employee shall, where
applicable, have the amount of wages to be received for an-
nual leave calculated by including the following where appli-
cable.

(aa) The rate applicable to the employee as prescribed in
Clause 31.�Wages and Supplementary Payments
of Part I�General or Clause 10.�Wages of Part
II�Construction Work of this award and the rates
prescribed by subclauses (11), (12) and (13) of
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Clause 18.�Special Rates and Provisions and
Clause 22.�Location Allowances of this award and;

(bb) Subject to paragraph (c) (ii) hereof the rate prescribed
for work in ordinary time by Clause 15.�Shift Work
of the award according to the employee�s roster or
projected roster including Saturday and Sunday
shifts;

(cc) The rate payable pursuant to Clause 7.�Higher
Duties calculated on a daily basis, which the em-
ployee would have received for ordinary time dur-
ing the relevant period whether on a shift roster or
otherwise;

(dd) Any other rate to which the employee is entitled in
accordance with the contract of employment for or-
dinary hours of work; provided that this provision
shall not operate so as to include any payment which
is of a similar nature to or is paid for the same rea-
sons as or is paid in lieu of those payments prescribed
by Clause 14.�Overtime, Clause 18.�Special Rates
and Provisions (Clause 5.�Special Rates and Pro-
visions in PART II CONSTRUCTION WORK),
Clause 19.�Car Allowance, Clause 20.�Fares and
Travelling Time (Clause 6.�Allowance for Travel-
ling and Employment in Construction Work in PART
II�CONSTRUCTION WORK) or Clause 21.�
Distant Work (Clause 7.�Distant Work in PART II�
CONSTRUCTION WORK) of this award, nor any
payment which might have become payable to the
employee as reimbursement for expenses incurred.

(c) In addition to the payment prescribed in paragraph (b)
hereof, an employee shall receive a loading calculated on the
rate of wage prescribed by that paragraph. This loading shall
be as follows�

 (i) Day Employees�An employee who would have
worked on day work had the employee not been on
leave�a loading on 17½%.

 (ii) Shift Employees�An employee who would have
worked on shift work had the employee not been on
leave a loading of 17½%. Provided that where the em-
ployee would have received shift loadings prescribed
by Clause 15.�Shift Work and, if applicable, pay-
ment for work on a regularly rostered sixth shift in not
more than one week in any four weeks had the em-
ployee not been on leave during the relevant period
and such loadings would have entitled the employee
to a greater amount than the loading of 17½%, then
the shift loadings and, if applicable, the payment for
the said regularly rostered sixth shift shall be added to
the rate of wage prescribed by paragraph (b) (ii) (aa)
hereof in lieu of the 17½% loading.

Provided further, that if the shift loadings and, if
applicable, the payment for the said regularly rostered
sixth shift would have entitled the employee to a
lesser amount than the loading of 17½%, then such
loading of 17½% shall be added to the rate of wage
prescribed by paragraph (b) but not including para-
graph (b)(ii)(bb) hereof in lieu of the shift loadings
and the said payment.

(iii) Where annual leave is taken in accordance with para-
graph (b) of subclause (10) of this clause, the load-
ing referred to in this subclause shall be paid
regardless of length of service.

Except as prescribed in subclause (6) of this clause and
Clause 8.�Annual Leave Loading of Part II�Construction
Work of this Award, the loading prescribed by this paragraph
shall not apply to proportionate leave on termination.

(4) (a) A seven day shift employee, i.e. a shift employee
who is rostered to work regularly on Sundays and holidays
shall be allowed one week�s leave in addition to the leave to
which the employee is otherwise entitled under this clause.

(b) Where an employee with 12 months� continuous service
is engaged for part of a qualifying twelve-monthly period as a
seven day shift employee, the employee shall be entitled to
have the period of annual leave to which the employee is oth-
erwise entitled under this clause increased by one twelfth of a
week for each completed month the employee is continuously
so engaged.

 (5) If any award holiday falls within an employee�s period
of annual leave and is observed on a day which in the case of
that employee would have been an ordinary working day there
shall be added to that period one day being an ordinary work-
ing day for each such holiday observed as aforesaid.

(6) (a) An employee whose employment terminates after the
employee has completed a twelve monthly qualifying period
and who has not been allowed the leave prescribed under this
clause in respect of that qualifying period shall be given pay-
ment as prescribed in paragraphs (b) and (c) of subclause (3)
of this clause in lieu of that leave or, in a case to which
subclauses (9), (10) or (11) of this clause applies, in lieu of so
much of that leave as has not been allowed unless�

(i) the employee has been justifiably dismissed for mis-
conduct; and

(ii) the misconduct for which the employee has been
dismissed occurred prior to the completion of that
qualifying period.

(b) If, after one month�s continuous service in any qualify-
ing twelve monthly period an employee lawfully leaves the
employment or the employment is terminated by the employer
through no fault of the employee, the employee shall be paid
2.923 hours pay at the rate of wage prescribed by paragraph
(b) of subclause (3) of this clause, divided by thirty-eight, in
respect of each completed week of continuous service.

(7) Any time in respect of which an employee is absent from
work except time for which the employee is entitled to claim
sick pay or time spent on holidays or annual leave as pre-
scribed by this award shall not count for the purpose of deter-
mining the employee�s right to annual leave.

(8) In the event of an employee being employed by an
employer for portion only of a year, the employee shall
only be entitled, subject to subclause (6) of this clause, to
such leave on full pay as is proportionate to the employ-
ee�s length of service during that period with such em-
ployer, and if such leave is not equal to the leave given to
the other employees the employee shall not be entitled to
work or pay whilst the other employees of such employer
are on leave on full pay.

(9) Annual leave shall be given and taken in one or two
continuous periods. If the annual leave is given in two con-
tinuous periods then one of those two periods must be at least
three consecutive weeks. Provided that if the employer and an
employee so agree then the employee�s annual leave entitle-
ment may be given and taken in two separate periods, neither
of which is of at least three consecutive weeks, or in three
separate periods.

Provided further that an employee may, with the consent of
his/her employer, take short term annual leave not exceeding
five days in any calendar year, at a time or times separate from
any of the periods determined in accordance with this
subclause.

(10) Where an employer closes down the business, or a
section or sections thereof, for the purposes of allowing an-
nual leave to all or the bulk of the employees in the business,
or section or sections concerned, the following provisions shall
apply�

(a) The employer may by giving not less than one
month�s notice of the intention so to do, stand
off for the duration of the close down all employ-
ees in the business or section or sections con-
cerned.

(b) An employer may close down the business for one
or two separate periods for the purpose of granting
annual leave in accordance with this subclause. If
the employer closes down the business in two sepa-
rate periods one of those periods shall be for a pe-
riod of at least three consecutive weeks. Provided
that where the majority of the employees in the busi-
ness or section or sections concerned agree, the em-
ployer may close down the business in accordance
with this subclause in two separate periods neither
of which is of at least three consecutive weeks, or in
three separate periods. In such cases the employer
shall advise the employees concerned of the proposed
date of each close down before asking them for their
agreement.
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(11) (a) An employer may close down the business, or a
section or sections thereof, for a period of at least three con-
secutive weeks and grant the balance of the annual leave due
to an employee in one continuous period in accordance with a
roster. Provided that by agreement with the majority of em-
ployees concerned, an employer may close down the plant for
a period of at least 14 consecutive days including non-work-
ing days and grant the balance of the annual leave due to an
employee by mutual arrangement.

(b) An employer may close down the business, or a section
or sections thereof for a period of less than three consecutive
weeks and allow the balance of the annual leave due to an
employee in one or two continuous periods, either of which
may be in accordance with a roster. In such a case the granting
and taking of annual leave shall be subject to the agreement of
the employer and the majority of the employees in the busi-
ness, or a section or sections thereof respectively and before
asking the employees concerned for their agreement, the em-
ployer shall advise them of the proposed date of the close
down or close downs and the details of the annual leave ros-
ter.

(12) The provisions of this clause shall not apply to casual
employees.

24.�ABSENCE THROUGH SICKNESS
(1) (a) An employee who is unable to attend or remain at his

place of employment during the ordinary hours of work by
reason of personal ill health or injury shall be entitled to pay-
ment during such absence in accordance with the provisions
of this clause.

(i) Employee who actually works 38 ordinary hours each
week

An employee whose ordinary hours of work are arranged in
accordance with sub-paragraph (i) or (ii) of paragraph (a) of
subclause (3) of Clause 13.�Hours so that the employee ac-
tually works an average of 38 ordinary hours each week dur-
ing a particular work cycle shall be entitled to pay shall be
entitled to payment during such absence for the actual ordi-
nary hours absent.

(ii) Employee who works an average of 38 ordinary hours
each week

An employee whose ordinary hours of work are arranged in
accordance with sub-paragraph (iii) or (iv) of paragraph (a) of
subclause (3) of Clause 13.�Hours so that the employee works
an average of 38 ordinary hours each week during a particular
work cycle shall be entitled to pay during such absence calcu-
lated as follows:

duration of absence appropriate weekly rate
�������� X  ����������
ordinary hours normally 5
worked that day

An employee shall not be entitled to claim payment for
personal ill health or injury nor will the employee�s sick
leave entitlement be reduced if such ill health or injury
occurs on the week day the employee is to take off duty
in accordance with sub-paragraph (iii) or (iv) of para-
graph (a) of subclause (3) of Clause 13.�Hours of this
award.

(b) Notwithstanding the provisions of paragraph (a) of this
subclause an employer may adopt an alternative method of
payment of sick leave entitlements where the employer and
the majority of the employees so agree.

(c) Entitlement to payment shall accrue at the rate of one-
sixth of a week for each completed month of service with the
employer.

(d) If in the first or successive years of service with the em-
ployer an employee is absent on the ground of personal ill
health or injury for a period longer than the employee�s enti-
tlement to paid sick leave, payment may be adjusted at the
end of that year of service, or at the time the employee�s serv-
ices terminate, if before the end of that year of service, to the
extent that the employee has become entitled to further paid
sick leave during that year of service.

(2) The unused portions of the entitlement to paid sick leave
in any one year shall accumulate from year to year and subject
to this clause may be claimed by the employee if the absence

by reason of personal ill health or injury exceeds the period
for which entitlement has accrued during the year at the time
of the absence. Provided that an employee shall not be enti-
tled to claim payment for any period exceeding ten weeks in
any one year of service.

(3) To be entitled to payment in accordance with this clause
the employee shall as soon as reasonably practicable advise
the employer of his inability to attend for work, the nature of
his illness or injury and the estimated duration of the absence.
Provided that such advice, other than in extraordinary circum-
stances shall be given to the employer within 24 hours of the
commencement of the absence.

(4) The provisions of this clause do not apply to an em-
ployee who fails to produce a certificate from a medical prac-
titioner dated at the time of the absence or who fails to supply
such other proof of the illness or injury as the employer may
reasonably require provided that the employee shall not be
required to produce a certificate from a medical practitioner
with respect to absences of two days or less unless after two
such absences in any year of service the employer requests in
writing that the next and subsequent absences in that year if
any, shall be accompanied by such certificate.

(5) (a) Subject to the provisions of this subclause, the provi-
sions of this clause apply to an employee who suffers per-
sonal ill health or injury during the time when the employee is
absent on annual leave and an employee may apply for and
the employer shall grant paid sick leave in place of paid an-
nual leave.

(b) Application for replacement shall be made within seven
days of resuming work and then only if the employee was
confined to place of residence or a hospital as a result of the
employee personal ill health or injury for a period of seven
consecutive days or more and the employee produces a cer-
tificate from a registered medical practitioner that the employee
was so confined. Provided that the provisions of this para-
graph do not relieve the employee of the obligation to advise
the employer in accordance with subclause (3) of this clause
if the employee is unable to attend for work on the working
day next following the employee annual leave.

(c) Replacement of paid annual leave by paid sick leave shall
not exceed the period of paid sick leave to which the employee
was entitled at the time the employee proceeded on annual leave
and shall not be made with respect to fractions of a day.

(d) Where paid sick leave has been granted by the employer
in accordance with paragraphs (a), (b) and (c) of this subclause,
that portion of the annual leave equivalent to the paid sick
leave is hereby replaced by the paid sick leave and the re-
placed annual leave may be taken at another time mutually
agreed to by the employer and the employee or, failing agree-
ment, shall be added to the employee�s next period of annual
leave or, if termination occurs before then, be paid for in ac-
cordance with the provisions of Clause 23.�Holidays and
Annual Leave.

(e) Payment for replaced annual leave shall be at the
rate of wage applicable at the time the leave is subsequently
taken provided that the annual leave loading prescribed
in Clause 23.�Holidays and Annual Leave shall be
deemed to have been paid with respect to the replaced
annual leave.

(6) Where a business has been transmitted from one em-
ployer to another and the employee�s service has been deemed
continuous in accordance with subclause (3) of Clause 2 of
the Long Service Leave provisions published in Volume 66 of
the Western Australian Industrial Gazette at pages 1-4, the
paid sick leave standing to the credit of the employee at the
date of transmission from service with the transmittor shall
stand to the credit of the employee at the commencement of
service with the transmittee and may be claimed in accord-
ance with the provisions of this clause.

(7) The provisions of this clause with respect to payment do
not apply to employees who are entitled to payment under the
Workers� Compensation Act nor to employees whose injury
or illness is the result of the employee�s own misconduct.

(8) The provisions of this clause do not apply to casual em-
ployees.
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25.�LONG SERVICE LEAVE
The Long Service Leave provisions set out in Volume 66 of

the Western Australian Industrial Gazette at pages 1 to 4 both
inclusive, are hereby incorporated in and form part of this
award.

26.�REPRESENTATIVE INTERVIEWING
EMPLOYEES

(1) For the purpose of interviewing employees on legiti-
mate union business, a duly accredited union representative
shall have the right to enter employers� premises during the
midday meal break on the following conditions:

(a) that he/she produces his/her authority to the gate-
keeper or such other person as may be appointed by
the employer;

(b) that he/she interviews employees at places where they
are taking their meal or at such other place as is
mutually agreed; and

(c) that if an employer alleges that a representative is
unduly interfering with his/her work or is creating
dissatisfaction amongst his/her employees or is of-
fensive in his/her methods or is committing a breach
of any of the previous conditions, such employer may
refuse the right of entry but the representative shall
have the right to bring such refusal before a member
of the Western Australian Industrial Relations Com-
mission.

Provided that where certain employees are working under a
system of shift work which precludes a representative from
interviewing them during the midday meal break the repre-
sentative shall have the right to enter the employer�s premises
for the purpose of interviewing such employees at such time
and under such conditions as to notice as may be mutually
arranged by the representative and the employer, or failing
agreement at such times and under such conditions as a mem-
ber of the Western Australian Industrial Relations Commis-
sion may decide.

(2) In the case of a disagreement existing or anticipated con-
cerning any of the provisions of this award, an accredited rep-
resentative of the Union, on notifying the employer or the
employer�s representative, shall be permitted to enter the busi-
ness premises of the employer to view the work the subject of
any such disagreement but shall not interfere in any way with
the carrying out of such work.

27.�POSTING OF AWARD AND UNION NOTICES
The employer shall keep a copy of this award in a conven-

ient place in the workshop and the employer shall also pro-
vide a notice board for the posting of union notices.

28.�BOARD OF REFERENCE
(1) There shall be a Board of Reference consisting of a chair-

man and an equal number of employers� and employees� mem-
bers who shall be appointed pursuant to section 48 of the
Industrial Relations Act 1979 and regulation 16 of the Indus-
trial Commission Regulations 1980.

(2) The Board of Reference may allow, approve, fix, deter-
mine, or deal with�

(a) any matter or thing that, under the award, may re-
quire to be allowed, approved, fixed, determined or
dealt with by a Board of Reference; and

(b) any matter or thing arising under or out of the provi-
sions of an award, not involving the interpretation
of any such provision, which the Commission may
at any time, by order, authorise a Board of Refer-
ence to allow, approve, fix, determine or deal with,

in the manner and subject to the conditions specified in the
award or order, as the case may be.

29.�BEREAVEMENT LEAVE
(1) An employee, other than a casual employee, shall on the

death within Australia of a wife, husband, father, mother,
brother, sister, child or stepchild, be entitled on notice of leave
up to and including the day of the funeral of such relation and
such leave shall be without deduction of pay for a period not
exceeding the number of hours worked by the employee in
two ordinary working days. Proof of such death shall be fur-
nished by the employee to the satisfaction of the employer.

(2) Payment in respect of compassionate leave is to be made
only where the employee otherwise would have been on duty
and shall not be granted in any case where the employee con-
cerned would have been off duty in accordance with any shift
roster or on long service leave, annual leave, sick leave, work-
ers� compensation, leave without pay or on a Public holiday.

(3) For the purposes of this clause the pay of an employee
employed on shift work shall be deemed to include any usual
shift allowance.

30.�MATERNITY LEAVE
(1) Eligibility for Maternity Leave
An employee who becomes pregnant shall, upon produc-

tion to her employer of a certificate from a duly qualified
medical practitioner stating the presumed date of her confine-
ment, be entitled to maternity leave provided that she has had
not less than 12 months� continuous service with that employer
immediately preceding the date upon which she proceeds upon
such leave.

For the purposes of this clause:
(a) An employee shall include a part-time employee but

shall not include an employee engaged upon casual
or seasonal work.

(b) Maternity leave shall mean unpaid maternity leave.
(2) Period of Leave and Commencement of Leave

(a) Subject to subclauses (3) and (6) hereof, the period
of maternity leave shall be for an unbroken period
of from 12 to 52 weeks and shall include a period of
six weeks� compulsory leave to be taken immedi-
ately before the presumed date of confinement and a
period of six weeks� compulsory leave to be taken
immediately following confinement.

(b) An employee shall, not less than 10 weeks prior to
the presumed date of confinement, give notice in
writing to her employer stating the presumed date of
confinement.

(c) An employee shall give not less than four weeks�
notice in writing to her employer of the date upon
which she proposes to commence maternity leave,
stating the period of leave to be taken.

(d) An employee shall not be in breach of this order as a
consequence of failure to give the stipulated period
of notice in accordance with paragraph (c) hereof if
such failure is occasioned by the confinement oc-
curring earlier than the presumed date.

(3) Transfer to a Safe-Job
Where in the opinion of a duly qualified medical practi-

tioner, illness or risks arising out of the pregnancy or haz-
ards connected with the work assigned to the employee
make it inadvisable for the employee to continue at her
present work, the employee shall, if the employer deems
it practicable, be transferred to a safe job at the rate and
on the conditions attaching to that job until the commence-
ment of maternity leave.

If the transfer to a safe job is not practicable, the employee
may, or the employer may require the employee to, take leave
for such period as is certified necessary by a duly qualified
medical practitioner. Such leave shall be treated as maternity
leave for the purposes of subclauses (7), (8), (9) and (10)
hereof.

(4) Variation of Period of Maternity Leave
(a) Provided the addition does not extend the maternity

leave beyond 52 weeks, the period may be length-
ened once only, save with the agreement of the em-
ployer, by the employee giving not less than 14 days�
notice in writing stating the period by which the leave
is to be lengthened.

(b) The period of leave may, with the consent of the
employer, be shortened by the employee giving not
less than 14 days� notice in writing stating the pe-
riod by which the leave is to be shortened.

(5) Cancellation of Maternity Leave
(a) Maternity leave, applied for but not commenced, shall

be cancelled when the pregnancy of an employee ter-
minates other than by the birth of a living child.
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(b) Where the pregnancy of an employee then on mater-
nity leave terminates other than by the birth of a liv-
ing child, it shall be right of the employee to resume
work at a time nominated by the employer which
shall not exceed four weeks from the date of notice
in writing by the employee to the employer that she
desires to resume work.

(6) Special Maternity Leave and Sick Leave
(a) Where the pregnancy of an employee not then on

maternity leave terminates after 28 weeks other than
by the birth of a living child then�

(i) she shall be entitled to such period of unpaid
leave (to be known as special maternity leave)
as a duly qualified medical practitioner certi-
fies as necessary before her return to work, or

(ii) for illness other than the normal consequences
of confinement she shall be entitled, either in
lieu of or in addition to special maternity leave,
to such paid sick leave as to which she is then
entitled and which a duly qualified medical
practitioner certifies as necessary before her
return to work.

(b) Where an employee not then on maternity leave suf-
fers illness related to her pregnancy, she may take
such paid sick leave as to which she is then entitled
and such further unpaid leave (to be known as spe-
cial maternity leave) as a duly qualified medical prac-
titioner certifies as necessary before her return to
work, provided that the aggregate of paid sick leave,
special maternity leave and maternity leave shall not
exceed 52 weeks.

(c) For the purposes of subclauses (7), (8) and (9) hereof,
maternity leave shall include special maternity leave.

(d) An employee returning to work after the completion
of a period of leave taken pursuant to this subclause
shall be entitled to the position which she held im-
mediately before proceeding on such leave or, in the
case of an employee who was transferred to a safe
job pursuant to subclause (3), to the position she
held immediately before such transfer.

Where such position no longer exists but there
are other positions available, for which the employee
is qualified and the duties of which she is capable of
performing, she shall be entitled to a position as
nearly comparable in status and salary or wage to
that of her former position.

(7) Maternity Leave and Other Leave Entitlements
Provided the aggregate of leave including leave taken pursu-

ant to subclauses (3) and (6) hereof does not exceed 52 weeks:
(a) An employee may, in lieu of or in conjunction with

maternity leave, take any annual leave or long serv-
ice leave or any part thereof to which she is then
entitled.

(b) Paid sick leave or other paid authorised award ab-
sences (excluding annual leave or long service leave),
shall not be available to an employee during her ab-
sence on maternity leave.

(8) Effect of Maternity Leave on Employment
Notwithstanding any award, or other provision to the con-

trary, absence on maternity leave shall not break the continu-
ity of service of an employee but shall not be taken into account
in calculating the period of service for any purpose of the
award.

(9) Termination of Employment
(a) An employee on maternity leave may terminate her

employment at any time during the period of leave
by notice given in accordance with this award.

(b) An employer shall not terminate the employment of
an employee on the ground of her pregnancy or of
her absence on maternity leave, but otherwise the
rights of an employer in relation to termination of
employment are not hereby affected.

(10) Return to Work After Maternity Leave
(a) An employee shall confirm her intention of return-

ing to work by notice in writing to the employer given

not less than four weeks prior to the expiration of
her period of maternity leave.

(b) An employee, upon the expiration of the notice re-
quired by paragraph (a) hereof, shall be entitled to
the position which she held immediately before pro-
ceeding on maternity leave or, in the case of an em-
ployee who was transferred to a safe job pursuant to
subclause (3), to the position which she held imme-
diately before such transfer. Where such position no
longer exists but there are other positions available
for which the employee is qualified and the duties of
which she is capable of performing, she shall be en-
titled to a position as nearly comparable in status
and salary or wage to that of her former position.

(11) Replacement Employees
(a) A replacement employee is an employee specifically

engaged as a result of an employee proceeding on
maternity leave.

(b) Before an employer engages a replacement employee
under this subclause, the employer shall inform that
person of the temporary nature of the employment
and of the rights of the employee who is being re-
placed.

(c) Before an employer engages a person to replace an
employee temporarily promoted or transferred in or-
der to replace an employee exercising her rights un-
der this clause, the employer shall inform that person
of the temporary nature of the promotion or transfer
and of the rights of the employee who is being re-
placed.

(d) Provided that nothing in this subclause shall be con-
strued as requiring an employer to engage a replace-
ment employee.

(e) A replacement employee shall not be entitled to any
of the rights conferred by this clause except where
her employment continues beyond the 12 months
qualifying period.

31.�WAGES AND SUPPLEMENTARY PAYMENT
(1) The minimum award rate payable weekly to adult em-

ployees (other than apprentices) classified under a defined level
specified in Clause 5.�Definitions and Classification Struc-
ture, shall be made up of a base rate, plus a supplementary
payment, and safety net adjustment, giving a total award rate
as follows:

(a)
Wage Group Base Rate Supplementary 1st, 2nd & 3rd Total Rate

Per Week Payment Arbitrated Safety Per Week
Net Adjustment

$ $ $ $
Level C14 284.80 40.60 24.00 349.40
Level C13 299.50 42.60 24.00 366.10
Level C12 319.20 45.40 24.00 388.60
Level C11 337.40 48.10 24.00 409.50
Level C10 365.20 52.00 24.00 441.20
Level C 9 383.50 54.60 24.00 462.10
Level C 8 401.70 57.20 24.00 482.90
Level C 7 420.00 59.80 24.00 503.80
Level C 6 456.50 65.00 24.00 545.50
Level C 5 474.80 67.60 24.00 566.40

(b) Wage Group
Automotive

Electrical
Fitter 365.20 52.00 24.00 441.20

Motor
Mechanic 365.20 52.00 24.00 441.20

Motor Cycle
Mechanic 365.20 52.00 24.00 441.20

(c) Supplementary Payments
(i) Where an employee is in receipt of a rate of

pay which exceeds the Award Rate Per Week
prescribed in paragraphs (a) and (b) above,
whether such payment is being made by vir-
tue of any order, industrial agreement or other
agreement or arrangement, then such rate will
be deemed to be inclusive of the Supplemen-
tary Payment.
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(ii) Overtime, shift allowances, penalty rates, dis-
ability allowances, special rates, fares and trav-
elling time allowances and any other work
related allowances prescribed by this award
shall not be offset against Supplementary Pay-
ments.

(iii) Alterations to the base rate and supplemen-
tary payments arising out of the variation oc-
curring on 19 November, 1992 to reflect the
percentage relativities in Clause 5.�Defini-
tions and Classification Structure of this award
for each classification level shall not provide
cause to allow an increase or decrease of an
employee�s total remuneration if the total re-
muneration is in excess of the award rate per
week prescribed in subclauses (a) and (b)
hereof.

(iv) The $8.00 safety net adjustment reflects the
application of the arbitrated safety net adjust-
ment principle enunciated in the State Wage
decision of 24 December, 1993.
Consistent with the requirements of that prin-
ciple the $8.00 safety net adjustment is ab-
sorbable to the extent of any equivalent amount
in rates of pay�whether overaward or indus-
trial agreement�in excess of the minimum
rates (classification rate and supplementary
payment) prescribed in accordance with the
September 1989 State Wage Case decision.

(d) The rates of pay in this award include the three arbi-
trated safety net adjustments totalling $24.00 per
week available under the Arbitrated Safety Net Ad-
justment Principle pursuant to either the December
1993 State Wage Case Decision, the December 1994
State Wage Decision and the March 1996 State Wage
Case Decision. The first, second and third $8.00 per
week arbitrated safety net adjustments may be offset
to the extent of any wage increases payable since 1
November 1991 pursuant to enterprise agreements
or consent awards or award variations to give effect
to enterprise agreements, insofar as that wage in-
crease or part of it has not previously been used to
offset an arbitrated safety net adjustment. Increases
made under previous State Wage Case Principles or
under the current Statement of Principles, excepting
those resulting from enterprise agreements, are not
to be used to offset arbitrated safety adjustments.

(2) (a) Leading Hands
In addition to the appropriate total wage prescribed in this

clause a leading hand shall be paid:
 $

(i) if placed in charge of not less than three
and not more than ten other workers 17.50

(ii) if placed in charge of more than ten and
not more than twenty other workers 26.80

(iii) if placed in charge of more than
twenty other workers 34.60

(b) Any tradesman moulder employed in a foundry where
no other jobbing moulder is employed shall be paid at the rate
prescribed for leading hands in charge of not less than three
and not more than ten other workers.

(3) Apprentices:
Wage per week expressed as a percentage of the Level

C10 Engineering Tradesperson�s rate and supplementary
payment.
Four Year Term %

First year 42
Second year 55
Three year 75
Fourth year 88

Three and a Half Year Term %
First six months 42
Next year 55
Next year 75
Final year 88

%
Three Year Term

First year 55
Second year 75
Third year 88

(4) Junior Employees:
Wage per week expressed as a percentage of Level C13
base rate and supplementary payment.

%
Under 16 years of age 35
16 years of age 45
17 years of age 55
18 years of age 65
19 years of age 78.5
20 years of age 93

(5) A casual employee shall be paid 20 per cent of the ordi-
nary rate in addition to the ordinary rate for the calling in
which he/she is employed.

(6) Minimum Wage:
Notwithstanding the provisions of this Award, no em-

ployee (including an apprentice), 21 years of age or over,
shall be paid less than $317.10 per week as the ordinary
rate of pay in respect of the ordinary hours of work pre-
scribed by this Award, but that minimum rate of pay does
not apply where the ordinary rate of pay (including any
part thereof payable in addition to the Award rate) is not
less than $317.10. Where the said minimum rate of pay
is applicable the same rate shall be payable on holidays,
during annual leave, sick leave, long service leave, and
any other leave prescribed by this Award.

Notwithstanding the foregoing, where in this Award
an additional rate is prescribed for any work as a percent-
age, fraction or multiple of the ordinary rate of pay, it
shall be calculated upon the rate prescribed in this Award
for the classification in which the employee is employed.

(7) Tool Allowance:
(a) Where an employer does not provide a tradesman or

an apprentice with the tools ordinarily required by
that tradesman or apprentice in the performance of
work as a tradesman or as an apprentice the employer
shall pay a tool allowance of:

(i) $9.70 per week to such tradesman; or
(ii) in the case of an apprentice a percentage of

$9.70 being the percentage which appears
against the year of apprenticeship in subclause
(3) of this clause;

for the purpose of such tradesman or apprentice sup-
plying and maintaining tools ordinarily required in the
performance of work as a tradesman or apprentice.

(b) Any tool allowance paid pursuant to paragraph (a)
of this subclause shall be included in, and form part
of, the ordinary weekly wage prescribed in this
clause.

(c) An employer shall provide for the use of tradesmen
or apprentices all necessary power tools, special
purpose tools and precision measuring instruments.

(d) A tradesman or apprentice shall replace or pay for
any tool supplied by the employer if lost through the
employee�s negligence.

(8) An employee employed in rock quarries, limestone quar-
ries or sand pits shall be paid an allowance of $14.90 per week
to compensate for dust and climatic conditions when working
in the open and for deficiencies in general amenities and fa-
cilities, but an employee so employed for not more than three
days shall be paid on a pro rata basis.

This subclause shall not apply to employees employed by
Cockburn Cement Limited.

(9) Structural Efficiency:
(a) Arising out of the decision of 8 September 1989 in

the State Wage Case and in consideration of the wage
increases resulting from structural efficiency adjust-
ments, employees are to perform a wider range of
duties which is incidental or peripheral to their main
tasks or functions.
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(b) The parties to this award are committed to co-oper-
ating positively to increase the efficiency, produc-
tivity and international competitiveness of the metal
and engineering industry and to enhance the career
opportunities and job security of employees in the
industry.

(c) At each plant or enterprise a consultative mechanism
may be established by the employer, or shall be es-
tablished upon request by the employees or their rel-
evant union or unions. The consultative mechanism
and procedure shall be appropriate to the size, struc-
ture and needs of that plant or enterprise. Measures
raised by the employer, employees or union or un-
ions for consideration consistent with the objectives
of paragraph (b) hereof shall be processed through
that consultative mechanism and procedures.

(d) Measures raised for consideration consistent with
subclause (b) hereof shall be related to implementa-
tion of the new classification structure, the facilitative
provisions contained in this Award and, subject to
Clause 35.�Training, matters concerning training
and, subject to paragraph (e) hereof, any other meas-
ures consistent with the objectives of paragraph (b)
of this subclause.

(e) Without limiting the rights of either an employer or
a union to arbitration, any other measure designed
to increase flexibility at the plant or enterprise and
sought by any party shall be notified to the Commis-
sion if the initiative varies an Award provision and
by agreement of the parties involved shall be sub-
ject to the following requirements�

 (i) the changes shall not affect provisions reflect-
ing national standards recognised by the West-
ern Australian Industrial Relations
Commission;

 (ii) the majority of employees affected by the
change at the plant or enterprise must genu-
inely agree to the change;

(iii) no employee shall lose income as a result of
the change;

 (iv) the relevant union or unions must be a party
to the agreement;

 (v) the relevant union or unions shall not unrea-
sonably oppose any agreement;

 (vi) any agreement shall be subject to approval by
the Western Australian Industrial Relations
Commission and, if approved, shall operate
as a schedule to this Award or a Section 41
Industrial Agreement and take precedence over
any provision of this Award to the extent of
the inconsistency.

(f) Any disputes arising in relation to the implementa-
tion of paragraphs (c) and (d) hereof shall be subject
to the provisions of Clause 34.�Avoidance of In-
dustrial Disputes, of this award.

32.� INTRODUCTION OF CHANGE
(1) Employer�s Duty to Notify

(a) Where an employer has made a definite decision to
introduce major changes in production, programme,
organisation, structure or technology that are likely
to have �significant effects� on employees, the em-
ployer shall notify the employees who may be af-
fected by the proposed changes and their union or
unions.

(b) �Significant effects� include termination of em-
ployment, major changes in the composition,
operation or size of the employer�s workforce or
in the skills required; the elimination or diminu-
tion of job opportunities, promotion opportuni-
ties or job tenure; the alteration of hours of work;
the need for retraining or transfer of employees
to other work or locations and the restructuring
of jobs. Provided that where the award makes
provision for alteration of any of the matters re-
ferred to herein an alteration shall be deemed not
to have �significant effects�.

(2) Employer�s Duty to Discuss Change
(a) The employer shall discuss with the employees af-

fected and their union or unions, the introduction of
the changes referred to in subclause (1) of this clause,
among other things, the effects the changes are likely
to have on employees, measures to avoid or mini-
mise the adverse effects of such changes on employ-
ees and shall give prompt consideration to matters
raised by the employees and/or their unions in rela-
tion to the changes.

(b) The discussion shall commence as soon as is practi-
cable after a definite decision has been made by the
employer to make the changes referred to in
subclause (1) of this clause.

(c) For the purpose of such discussion, the employer
shall provide in writing to the employees concerned
and their union or unions, all relevant information
about the changes including the nature of the changes
proposed; the expected effects of the changes on
employees and other matters likely to affect employ-
ees provided that any employer shall not be required
to disclose confidential information the disclosure
of which would be inimical to the employer�s inter-
ests.

32A.�REDUNDANCY
(1) Discussions Before Terminations

(a) Where an employer has made a definite decision that
the employer no longer wishes the job the employee
has been doing done by anyone and this is not due
to the ordinary and customary turnover of labour and
that decision may lead to termination of employment,
the employer shall hold discussions with the employ-
ees directly affected and with their union or unions.

(b) The discussion shall take place as soon as is practi-
cable after the employer has made a definite deci-
sion which will invoke the provisions of paragraph
(a) of this subclause and shall cover among other
things, any reasons for the proposed terminations,
measures to avoid or minimise the terminations and
measures to minimise any adverse affect of any ter-
minations on the employees concerned.

(c) For the purpose of such discussion the employer shall
provide in writing to the employees concerned and
their union or unions, all relevant information about
the proposed terminations including the reasons for
the proposed terminations, the number and catego-
ries of employees likely to be affected and the number
of employees normally employed and the period over
which the terminations are likely to be carried out.
Provided that any employer shall not be required to
disclose confidential information the disclosure of
which would be inimical to the employer�s interests.

(2) Transfer to Lower Paid Duties
Where an employee is transferred to lower paid duties for

reasons set out in paragraph (a) of subclause (1) of this clause
the employee shall be entitled to the same period of notice of
transfer as the employee would have been entitled to had the
employment been terminated, and the employer may at the
employer�s option, make payment in lieu thereof of an amount
equal to the difference between the former ordinary weekly
rate of wage and the new lower ordinary weekly rate of wage
for the number of weeks of notice still owing.

(3) Severance Pay
(a) In addition to the period of notice prescribed in para-

graph (a) of subclause (2) in Clause 6�Contract of
Service, of this award, for ordinary termination, and
subject to further order of the Commission, an em-
ployee whose employment is terminated for reasons
set out in paragraph (a) of subclause (1) of this clause
shall be entitled to the following amount of sever-
ance pay in respect of a continuous period of serv-
ice.
Period of Continuous Service Severance Pay
Less than 1 year Nil
1 year but less than 2 years 4 weeks
2 years but less than 3 years 6 weeks
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Period of Continuous Service Severance Pay
3 years but less than 4 years 7 weeks
4 years and over 8 weeks

�Weeks Pay� means the ordinary weekly rate of
wage for the employee concerned.

Provided that the severance payments shall not
exceed the amount which the employee would have
earned if employment with the employer had pro-
ceeded to the employee�s normal retirement date.

(b) For the purpose of this clause continuity of service
shall not be broken on account of�

(i) any interruption or termination of the employ-
ment by the employer if such interruption or
termination has been made merely with the
intention of avoiding obligations hereunder in
respect of leave of absence;

(ii) any absence from work on account of personal
sickness or accident for which an employee is
entitled to claim sick pay as prescribed by this
award or on account of leave lawfully granted
by the employer; or

(iii) any absence with reasonable cause, proof
whereof shall be upon the employee;

Provided that in the calculation of continuous serv-
ice under this subclause any time in respect of which
an employee is absent from work except time for
which an employee is entitled to claim annual leave,
sick pay, long service leave and public holidays as
prescribed by this award shall not count as time
worked.

(c) Service by the employee with a business which has
been transmitted from one employer to another and
the employee�s service has been deemed continuous
in accordance with subclause (3) of Clause 2 of the
Long Service Leave Provisions published in Volume
66 of the Western Australian Industrial Gazette at
pages 1-4 shall also constitute continuous service
for the purpose of this clause.

(4) Employee Leaving During Notice
An employee whose employment is to be terminated for rea-

sons set out in paragraph (a) of subclause (1) of this clause
may terminate employment during the period of notice and, if
so, shall be entitled to the same benefits and payments under
this clause had the employee remained with the employer un-
til the expiry of such notice. Provided that in such circum-
stances the employee shall not be entitled to payment in lieu
of notice.

(5) Alternative Employment
An employer, in a particular redundancy case, may make

application to the Commission to have the general severance
pay prescription varied if the employer obtains acceptable al-
ternative employment for an employee.

(6) Time Off During Notice Period
(a) During the period of notice of termination of em-

ployment given by an employer, an employee whose
employment is to be terminated for reasons set out
in paragraph (a) of subclause (1) of this clause that
employee shall for the purpose of seeking other em-
ployment shall be entitled to be absent from work
during each week of notice up to a maximum of eight
ordinary hours without deduction of pay.

(b) If the employee has been allowed paid leave for more
than one day during the notice period for the pur-
pose of seeking other employment, the employee
shall, at the request of the employer, be required to
produce proof of attendance at an interview or the
employee shall not receive payment for the time ab-
sent. For this purpose a statutory declaration will be
sufficient.

(7) Notice to Commonwealth Employment Service
Where a decision has been made to terminate employees in

the circumstances outlined in paragraph (a) of subclause (1)
of this clause, the employer shall notify the Commonwealth
Employment Service thereof as soon as possible giving rel-
evant information including the number and categories of the

employees likely to be affected and the period over which the
terminations are intended to be carried out.

(8) Superannuation Benefits
(a) Subject to further order of the Commission where

an employee, who is terminated receives a benefit
from a superannuation scheme, the employee shall
only receive under subclause (3) of this clause the
difference between the severance pay specified in
that subclause and the amount of the superannua-
tion benefit the employee receives which is attribut-
able to employer contributions only.

(b) If the superannuation benefit is greater than the
amount due under subclause (3) of this clause then
the employee shall receive no payment under that
subclause.

(c) Provided that benefits arising directly or indirectly
from contributions made by an employer in accord-
ance with an award, agreement or order made or reg-
istered under the Industrial Relations Act, 1979 shall
not be taken into account unless the Commission so
orders in a particular case.

(9) Employees With Less Than One Year�s Service
This clause shall not apply to employees with less than one

year�s continuous service and the general obligation on em-
ployers should be no more than to give relevant employees an
indication of the impending redundancy at the first reason-
able opportunity and to take such steps as may be reasonable
to facilitate the obtaining by the employees of suitable alter-
native employment.

(10) Employees Exempted
This clause shall not apply where employment is terminated

as a consequence of conduct that justifies instant dismissal in-
cluding malingering, inefficiency or neglect of duty or in the
case of casual employees, apprentices or employees engaged
for a specific period of time or for a specified task or tasks.

(11) Employers Exempted
Subject to an order of the Commission, in a particular re-

dundancy case, this clause shall not apply to employers who
employ less than 15 employees.

(12) Incapacity to Pay
An employer, in a particular redundancy case may make

application to the Commission to have the general severance
pay prescription varied on the basis of the employer�s inca-
pacity to pay.

(13) Dispute Settling Procedure
Any dispute under these provisions shall be referred to the

Commission.

33.�SUPERANNUATION
(1) Definitions:
For the purpose of this clause�

(a) �Eligible employee� means an employee who is, or
becomes, a member of the superannuation fund se-
lected in accordance with subclause (3) of this clause
and who is�

(i) a weekly employee with not less than four
weeks of continuous service with the em-
ployer; or

(ii) a casual employee who has�
(aa) had a start with the employer on 30

days in a period not greater than one
year, provided that such period does
not commence earlier than a date pre-
ceding one year from the operation of
this clause; and

(bb) achieved an average, in the case of a
junior employee, of at least 12 hours
per week and, in the case of adult em-
ployees, employment of at least six
hours per week with the employer dur-
ing the month immediately preceding
any day the employer would, but for
this definition, be required to make
superannuation contributions pre-
scribed in subclause (2) of this clause.
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(b) �Ordinary time earnings� means an employee�s
award classification rate (including supplementary
payment) any regular over-award payment, tool al-
lowance, leading hand allowance and shift loading,
including week-end and public holiday rates where
the shift worked is part of the employee�s ordinary
hours of work.
All other allowances and payments are excluded.

(c) �Act� means the Occupational Superannuation
Standards Act, 1987.

(d) �Regulations� mean the Occupational Superannua-
tion Standards Regulations.

(e) �Western Australian Local Government Occupational
Superannuation Fund� means the fund established
under the Deed of Trust dated 21 March 1990 (as
varied from time to time), entered into by the Local
Government Association of Western Australia (Inc.),
the Country Shire Councils� Association of Western
Australia (Inc.), the Municipal Officers� Association
of Australia and the Federated Municipal and Shire
Council Employees Union of Australia.

(2) Contributions:
(a) In accordance with this clause and subject to the Trust

Deed of the Fund, on behalf of each eligible em-
ployee an employer shall contribute to a superan-
nuation fund which complies with the Act and
Regulations a superannuation contribution, equiva-
lent to 3% of such eligible employee�s ordinary time
earnings.

(b) Provided that upon completion of the qualifying
period specified in subclause (1) of this clause, con-
tributions on behalf of each eligible employee shall
apply from the date of commencement of employ-
ment of such employee.

(c) Provided further that the contributions offered by
an existing Fund of which the eligible employee is a
member may be improved to the extent that they are
equivalent to those prescribed by paragraph (a) of
this subclause and are in accordance with the Act
and Regulations.

(d) The contributions required herein shall be made to
the relevant Fund in the manner and at the times
specified by the terms of the Fund or any agreement
between the employer and Trustees of the Fund.

(3) Superannuation Fund:
(a) The employer shall make superannuation contribu-

tions, or improvements pursuant to this clause, to
any of the following Funds selected by the em-
ployer�

(i) the Westscheme Superannuation Scheme; or
(ii) any Fund agreed between the employer and

eligible employees, and their Union or Un-
ions, where applicable; or

(iii) any Fund which has application to employees
in the principal business of the employer,
where eligible employees covered by this
Award are a minority of award-covered em-
ployees.

(iv) any other approved occupational superannua-
tion fund to which an employer or eligible
employee who is a member of the religious
fellowship known as Brethren elects to con-
tribute.

(v) Where the employer is a municipality, coun-
try or regional council constituted under the
Local Government Act 1960, it shall contrib-
ute to the scheme known as the Western Aus-
tralian Local Government Occupational
Superannuation Fund.

(b) Provided that an employer shall not be compelled to
contribute to more than one Fund in respect of eligi-
ble employees employed under this Award.

(c) Subject to the terms of this clause, where there is a
dispute over the choice of Fund to be utilised by an
employer, the matter shall be referred to the Western

Australian Industrial Relations Commission for de-
termination.

(4) Fund Membership:
(a) The employer shall make an eligible employee aware

of his/her entitlements under this clause and offer
such eligible employee the opportunity to become a
member of the appropriate Fund. An eligible em-
ployee shall be required to properly complete the
necessary application forms to become a member of
the appropriate Fund in order to be entitled to the
contributions prescribed in subclause (2) of this
clause.

(b) In a case where an eligible employee refuses to be-
come a member of a relevant Fund, the employer
shall notify the Trustees, in writing, of such circum-
stances.

(c) In the event that an eligible employee elects not to
join the Fund, the employer shall advise the employee
in writing of his/her entitlements, within a period of
a further six months. Should such employee subse-
quently complete the necessary forms and become a
member of the Fund, the contributions prescribed in
subclause (2) of this clause shall start from the com-
mencement of the first pay period beginning on or
after the completion of such forms.

(d) In a case where an eligible employee refuses to join
the relevant Fund within a period of 30 days from
commencement of employment, the employer shall
not be required to make any contributions in respect
of that employee.

(5) Exemption:
(a) This clause shall be deemed to be satisfied by any

employer who, as at 1st November 1989 or at the
date of becoming respondent to this Award, is al-
ready satisfying and continues to satisfy the require-
ments of subclause (2) of this clause by providing
new or improved superannuation benefits or contri-
butions equivalent to 3% of ordinary time earnings
and in accordance with the Act and Regulations.

(b) Leave is reserved to any employer to apply for ex-
emption from this clause on the grounds of the stand-
ard of existing superannuation arrangements
provided by the employer, or the employer�s finan-
cial capacity to pay.

(c) This clause shall not apply to�
The Broken Hill Proprietary Company Limited or

Tubemakers of Australia Limited, or any corpora-
tion which is a related corporation (within the mean-
ing of the Companies Act 1981) of either of the
aforementioned Companies.

(6) Absence From Work:
Subject to the Trust Deed relating to the Fund of which

an employee is a member, the following provisions shall
apply.

(a) Paid Leave:
Contributions shall continue whilst a member
of a Fund is absent on paid annual leave, sick
leave, long service leave, public holidays, jury
service and bereavement leave.

(b) Unpaid Leave:
Contributions shall not be required in respect
of any absence from work without pay.

(c) Sickness and Work Related Injury:
In the event of an eligible employee�s absence
from work due to sickness or a work related
injury, contributions shall continue for the
period of the absence provided that�

(i) the member of the Fund is receiving
regular payments directly from the
employer in accordance with statutory
requirements or the provisions of this
Award;

(ii) the duration of the absence does not
exceed 52 weeks in total for each in-
jury or sickness.
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(iii) the person remains an employee of the
employer.

(7) No Reduction:
Nothing contained herein shall serve to reduce any

superannuation entitlement which an employee was
receiving at the time provisions contained in this
clause became effective.

34.�AVOIDANCE OF INDUSTRIAL DISPUTES
(1) A procedure for the avoidance of industrial disputes shall

apply in establishments covered by this award.
The objective of the procedure shall be to promote the reso-

lution of disputes by measures based on consultation, co-op-
eration and discussion; to reduce the level of industrial
confrontation; and to avoid interruption to the performance of
work and the consequential loss of production and wages.

It is acknowledged that in some companies or sectors of the
industry, disputes avoidance/settlement procedures are either
now in place or in the process of being negotiated and it may
be the desire of the immediate parties concerned to pursue
those mutually agreed procedures.

(1a) (a) This subclause is inserted into the award as a result
of legislation which came into effect on 16 January 1996.

(b) Any question, dispute or difficulty arising under this
award shall be subject to dispute settlement procedures estab-
lished under this award.

(c) Any settlement reached which is contrary to the terms
of this award shall not have effect unless or until that con-
flict is resolved.

(d) Any matter not settled may be referred to the Western
Australian Industrial Relations Commission

(e) This subclause shall come into effect on and from 16
August 1996.

(2) In other cases, the following principles shall apply:
(a) Depending on the issues involved, the size and func-

tion of the plant or enterprise and the union mem-
bership of the employees concerned, a procedure
involving up to four stages of discussion shall ap-
ply. These are:

(i) discussions between the employee/s concerned
(and shop steward if requested) and the im-
mediate supervisors;

(ii) discussions involving the employee/s con-
cerned, the shop steward and the employer rep-
resentatives;

(iii) discussions involving representatives from the
state branch of the union(s) concerned and the
employer representative(s);

(iv) discussions involving senior union officials
(state secretary) and the senior management
representative(s);

(v) there shall be an opportunity for any party to
raise the issue to a higher stage.

(b) There shall be a commitment by the parties to achieve
adherence to this procedure. This should be facili-
tated by the earliest possible advice by one party to
the other of any issue or problem which may give
rise to a grievance or dispute.

(c) Throughout all stages of the procedure all relevant
facts shall be clearly identified and recorded.

(d) Sensible time limits shall be allowed for the com-
pletion of the various stages of the discussions. At
least seven days should be allowed for all stages of
the discussions to be finalised.

(e) Emphasis shall be placed on a negotiated settlement.
However, if the negotiation process is exhausted
without the dispute being resolved, the parties shall
jointly or individually refer the matter to the West-
ern Australian Industrial Relations Commission for
assistance in resolving the dispute.

(f) In order to allow for the peaceful resolution of griev-
ances the parties shall be committed to avoid stop-
pages of work, lockouts or any other bans or limitation
on the performance of work while the procedures of
negotiation and conciliation are being followed.

(g) The employer shall ensure that all practices applied
during the operation of the procedure are in accord-
ance with safe working practices and consistent with
established custom and practices at the workplace.

35.�TRAINING
(1) The parties to this Award recognise that in order to in-

crease efficiency, productivity and international competitive-
ness of industry, a greater commitment to training and skill
development is required. Accordingly, the parties commit
themselves to�

(a) developing a more highly skilled and flexible
workforce;

(b) providing employees with career opportunities
through appropriate training to acquire additional
skills; and

(c) removing barriers to the utilisation of skills acquired.
(2) Following proper consultation in accordance with

subclause (9) in Clause 31.�Wages and Supplementary Pay-
ments, or through the establishment of a training committee,
an employer shall develop a training programme consistent
with:

(a) the current and future skill needs of the enterprise;
(b) the size, structure and nature of the operations of the

enterprise;
(c) the need to develop vocational skills relevant to the

enterprise and the metal and engineering industry
through courses conducted by accredited educational
institutions and providers.

(3) Where it is agreed that a training committee be estab-
lished, such training committee shall be constituted by equal
numbers of employer and employee representatives and have
a charter which clearly states its role and responsibilities, for
example�

(a) formulation of a training programme and availabil-
ity of training courses and career opportunities to
employees;

(b) dissemination of information on the training pro-
gramme and availability of training courses and ca-
reer opportunities to employees;

(c) the recommending of individual employees for train-
ing and reclassification;

(d) monitoring and advising management and employ-
ees regarding the ongoing effectiveness of the train-
ing.

(4) (a) Where, as a result of consultation in accordance with
subclause (9) of Clause 31.�Wages and Supplementary Pay-
ments or through a training committee and/or with the em-
ployee concerned, it is agreed that additional training in
accordance with the programme developed pursuant to
subclause (2) hereof should be undertaken by an employee,
that training may be undertaken either on or off the job and if
the training is undertaken during ordinary working hours, the
employee concerned shall not suffer any loss of pay. The em-
ployer shall not unreasonably withhold such paid training
leave.

(b) Any costs associated with standard fees for prescribed
courses and prescribed textbooks (excluding those textbooks
which are available in the employer�s technical library) in-
curred with the undertaking of training shall be reimbursed
by the employer upon production of evidence of such expendi-
ture. Provided that reimbursement shall be on an annual ba-
sis, subject to the presentation of reports of satisfactory
progress.

(c) Travel costs incurred by an employee undertaking train-
ing in accordance with this clause, which exceed those nor-
mally incurred in travelling to and from work, shall be
reimbursed by the employer.

(5) Subclauses (2), (3) and (4) hereof shall operate as in-
terim provisions and shall be reviewed after nine months� op-
eration. In the meantime, the parties shall monitor the
effectiveness of those interim provisions in encouraging the
attainment of the objectives detailed in subclause (1) hereof.
In this connection, the unions reserve the right to press for the
mandatory prescription of a minimum number of training hours
per annum, without loss of pay, for an employee undertaking
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training to meet the needs of an individual enterprise and the
metal and engineering industry.

(6) Any disputes arising in relation to subclauses (2) and (3)
shall be subject to the provisions of Clause 34.�Avoidance
of Industrial Disputes of this award.

36.�TRAINEESHIPS
(1) Scope:

(a) This clause shall apply to persons:
(i) who are undertaking a Traineeship (as de-

fined); and
(ii) who are employed by an employer bound by

this Award.
(b) This clause does not apply to the Apprenticeship

system.
(2) Objectives:

(a) This clause fascilitates a system of traineeships which
provides approved training in conjunction with em-
ployment in order to enhance the skill levels and
future employment prospects of Trainees, particu-
larly young persons and long term unemployed per-
sons, and

(b) This clause provides conditions of employment, in-
cluding rates of pay, required to be observed regard-
ing persons employed under the Traineeship Scheme,
and

(c) Existing full-time employees shall not be displaced
from employment by a Trainee.

(3) Limited Operation (ATS and CST):
The wage rates prescribed herein and relative to the

Australian Traineeship System (ATS) or the Career Start
Traineeships (CST) shall not apply to any employer bound
by this award, except in relation to ATS and CST trainees
who commenced a traineeship with the employer before
11 May 1995.

(4) Definitions:
�Appropriate State Legislation� means the State Em-

ployment and Skills Development Authority Act 1990,
or any successor legislation.

�Approved Training� means training undertaken both
on and off the job, in a Traineeship and shall involve
formal instruction both theoretical and practical, and su-
pervised practice in accordance with a Traineeship
Scheme approved and accredited by the Training Author-
ity.

�Traineeship Agreement� means an agreement made
subject to the terms of this Award between an employer
and the Trainee for a Traineeship and which is registered
with the Training Authority. A traineeship agreement shall
only operate when made in accordance with the relevant
approved Traineeship Scheme.

�Traineeship Scheme� means the Metal and Engineer-
ing Industry Traineeship, Australian Traineeship System
or Career Start Traineeship approved by the Training
Authority, or any other Traineeship Scheme for employ-
ees covered by this Award and approved by the Training
Authority after consultation and negotiation with the rel-
evant union.

�Training Authority� means�
(a) the State Employment and Skills Development

Authority and any successor, or
(b) the National Employment and Training

Taskforce where such gives interim approval
to a Training Scheme and thereafter until that
scheme is finally approved by the body re-
ferred to in (a) hereof.

(5) Training Conditions:
(a) The Trainee shall attend an approved training course

or training programme prescribed in the Traineeship
Agreement, or as notified to the Trainee by the Train-
ing Authority in accredited and relevant Traineeship
Schemes.

(b) A Traineeship shall not commence until the Traineeship
Agreement, made in accordance with the Traineeship

Scheme, has been signed by the employer and the
trainee and lodged for registration with the Training
Authority, provided that if the Traineeship Agreement
is not in a standard format, a Traineeship shall not
commence until the Traineeship Agreement has been
registered with the Training Authority. The employer
shall permit the Trainee to attend the training course
or programme provided for in the Traineeship Agree-
ment and shall ensure the Trainee receives the appro-
priate on the job training.

(c) The employer shall provide an appropriate level of
supervision during the traineeship period.

(d) The overall training programme will be monitored
by officers of the Training Authority and training
records or work books shall be provided, if required
to be utilised as part of this monitoring process.

(6) Employment Conditions:
(a) A Trainee shall be engaged as a full-time employee

for a maximum of one year�s duration provided that
a Trainee shall be subject to a satisfactory probation
period of one month which may be reduced at the
discretion of the employer. By agreement in writing,
and with the consent of the Training Authority, the
relevant employer and the Trainee may vary the du-
ration of the Traineeship and the extent of approved
training provided that any agreement to vary is in
accordance with the relevant Traineeship Scheme.

(b) (i) An employer shall not terminate the employ-
ment of a Trainee without firstly having pro-
vided written notice of termination to the
Trainee concerned in accordance with the
Traineeship Agreement and to the Training Au-
thority.

(ii) An employer who decides not to continue the
employment of a Trainee upon the comple-
tion of the traineeship shall notify, in writing,
the Training Authority of that decision.

(c) The Trainee is permitted to be absent from work
without loss of continuity of employment and/or
wages to attend the training in accordance with the
Traineeship Agreement and the Trainee will attend
such training.

(d) Where the employment of a Trainee by an employer
is continued after the completion of the traineeship
period, such traineeship period shall be counted as
service for the purposes of this Award.

(e) All other terms and conditions of this Award that are
applicable to the Trainee or would be applicable to
the Trainee but for this clause shall apply unless spe-
cifically varied by this clause.

(f) A Trainee who fails to either complete the Traineeship
or who cannot for any reason be placed in full-time
employment with the employer on successful com-
pletion of the Traineeship, shall not be entitled to
any severance payment in accordance with Clauses
6.�Contract of Service, and 32A.�Redundancy, of
this Award.

(g) (i) Overtime and shift work shall not be worked
by a Trainee except in circumstances where
the section in which the trainee is receiving
on the job training is required to work over-
time, or the work of that section is normally
carried out by shifts and there is satisfactory
provision for approved training.

(ii) A Trainee shall not work overtime alone.
(iii) The Trainee wage shall be the basis for the

calculation of overtime and/or shift penalty
rates prescribed by this Award.

(7) Wages:
(a) (i) The minimum rates of wages payable weekly

to Trainees are as provided in paragraph (b),
or paragraph (d), of this subclause.

(ii) These wage rates will only apply to Trainees
while that are undertaking an approved
traineeship which includes approved training
as defined in this clause.
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(iii) The wages prescribed by this clause do not
apply to complete trade level training which
is covered by the apprenticeship system.

(b) Traineeships (excluding ATS and CST).
(i) Industry/Skill Level A:

Where the accredited training course and work
performed are for the purpose of generating
skills which have been defined for work at in-
dustry/skill level A.

School Leaver Year 10 Year 11 Year 12
$ $  $

125.00(50%)* 155.00(33%) 215.00
146.00(33%) 175.00(25%)

Plus 1 year out
of school 175.00 215.00 250.00

Plus 2 years 215.00 250.00 290.00
Plus 3 years 250.00 290.00 333.00
Plus 4 years 290.00 333.00
Plus 5 years

or more 333.00
* Figures in brackets indicate the average proportion of
time spent on approved training to which the associated
wage rate is applicable. Where not specifically indicated,
the average proportion of time spent in structured training
which has been taken into account in setting the rate is
20%.

(ii) Industry/Skill Level B:
Where the accredited training course and work
performed are for the purpose of generating
skills which have been defined for work at in-
dustry/skill Level B.

Highest Year of Schooling Completed
School Leaver Year 10 Year 11 Year 12

$ $  $
125.00(50%)* 155.00(33%) 205.00
146.00(33%) 175.00(25%)

Plus 1 year out
of school 175.00 205.00 235.00

Plus 2 years 205.00 235.00 275.00
Plus 3 years 235.00 275.00 315.00
Plus 4 years 275.00 315.00
Plus 5 years

or more 315.00
* Figures in brackets indicate the average proportion of
time spent on approved training to which the associated
wage rate is applicable. Where not specifically indicated,
the average proportion of time spent in structured training
which has been taken into account in setting the rate is
20%.

(iii) Industry/Skill Level C:
Where the accredited training course and work
performed are for the purpose of generating
skills which have been defined for work at in-
dustry/skill Level C.

Highest Year of Schooling Completed
School Leaver Year 10 Year 11 Year 12

$ $  $
125.00(50%)* 155.00(33%) 190.00
146.00(33%) 175.00(25%)

Plus 1 year out
of school 175.00 190.00 215.00

Plus 2 years 190.00 215.00 240.00
Plus 3 years 215.00 240.00 270.00
Plus 4 years 240.00 270.00
Plus 5 years

or more 270.00
* Figures in brackets indicate the average proportion of
time spent on approved training to which the associated
wage rate is applicable. Where not specifically indicated,
the average proportion of time spent in structured training
which has been taken into account in setting the rate is
20%.

(c) For the purposes of this subclause, �out of school�
shall refer only to periods out of school beyond Year
10, and shall be deemed to:

(i) include any period of schooling beyond Year
10 which was not part of nor contributed to a
completed year of schooling;

(ii) include any period during which a Trainee
repeats in whole or part a year of schooling
beyond Year 10; and

(iii) no include any period during a calendar
year in which a year of schooling is com-
pleted.

(d) Traineeships (AST and CST only)
Wages for the Australian Traineeship System and Ca-
reer Start trainees shall be calculated as follows�

(i) Australian Traineeship System:
(a) The weekly wage payable to a

trainee shall be not less than that de-
termined by applying the appropri-
ate junior wage per week, calculated
in accordance with subclause (4), of
Clause 31.�Wages and Supplemen-
tary Payments, of this Award and
multiplying by 39, which represents
actual weeks spent on the job, then
dividing that sum by 52 to provide a
weekly wage.

(b) In any case, the rate determined shall
not be less than the minimum rate
prescribed in the Australian
Traineeship guidelines as amended
for time to time.

(ii) Career Start Traineeship:
(a) Determining the hourly rate applicable

to a level C13 adult employee, if 21
years of age or older, or the appropri-
ate junior wage per week as prescribed
in subclause (4), of Clause 31.�Wages
and Supplementary Payments, of this
Award;

(b) Multiplying that hourly rate by the
number of weekly ordinary hours, less
the average training as specified in the
registered agreement.

(e) Completed Traineeship�Continued Junior Employ-
ment
Notwithstanding anything contained elsewhere in
this Award, where a Trainee successfully com-
pletes a Traineeship and is a junior person who
is then employed by the same employer perform-
ing work appropriate to the training received
pursuant to�

(i) The Traineeship Scheme (excluding the Aus-
tralian Traineeship System and a Career Start
Traineeship), the qualification outcome deter-
mined by the training programme shall be
equated to an appropriate level within the clas-
sification structure described in Clause 5.�
Definitions and Classification Structure, of
this Award, and the wage rate relevant thereto
as prescribed in Clause 31.�Wages and Sup-
plementary Payments, of this Award, shall be
the level of wage to which the prescribed age
related percentage appropriate to the junior
employee concerned, will be applied to cal-
culate the weekly rate of wage for such junior
employee; or

(ii) The Australian Traineeship System, or the
Career Start Traineeship, the rate of wage pre-
scribed for the level C12 prescribed by Clause
31.�Wages and Supplementary Payments, of
this Award, shall be the level of wage to which
the prescribed age related percentage appro-
priate to the junior employee concerned, will
be applied to calculate the weekly rate of wage
for such junior employee.
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(8) Industry/Skill Levels
The industry skill levels referred to in subclause (7) of

this clause are those described in this subclause.
(a) Industry/Skill Level A

Office Clerical
Commonwealth Public Sector Clerical
State Public Sector Clerical
Local Government Clerical
Finance, Property and Business Services

(b) Industry/Skill Level B
Wholesale and Retail
Recreation and Personal Services
Transport and Storage
Manufacturing

(c) Industry/Skill Level C
Community Services and Health
Pastoral
Environmental
Wholesale and Retail�Vehicle Repair Serv-
ices and Retail Sector

APPENDIX 1
Old Classifications

(1) (a) The following classification structure provides a ref-
erence point for task and craft based work titles prior to award
restructuring. The following old classifications �line up� pre-
vious wage groups with the new career path levels. This Ap-
pendix will subsequently be deleted by agreement between
the parties.

(b) C 6 A1
C 8 A
C 9 B + C
C10 D
C11 E, F + G
C12 H, I, J + K
C13 L + M
C14 N

(2) Classification and Wage Groups
(a) General Engineering Section

Assembler window frame making J
Brass finisher D
Cycle assembler M
Cycle mechanic H
Examiner D
Fitter�refrigeration D
Fitter�window frame D
Fuel injector fitter D
Heat treater C
Heat treater�operative K
Inspector B
Scientific Instrument Maker. B
Locksmith D
Machinist�first class (tool room) C
Machinist�

first class D
second class H
third class K

Motor cycle mechanic. D
Motor cycle assembler (assembling

for the first time in Australia) J
Motor mechanic D
Motor vehicle assembler J
Pattern maker B
Process employee M
Weighing instrument mechanic�

full license D
sectional license K

Sewing machine mechanic
(industrial) D

Sewing machine assembler and
adjuster H

Toolmaker B

Tractor and agricultural implement
assembler�

first two years experience K
thereafter I

Mechanical Tradesman (Special Class) A
Tradesman D
Viewer K

(b) Electrical Section
Automotive electrical fitter D
Battery attendants M
Battery fitter D
Electrical fitter and/or armature

winder D
Electrical fitter�s assistant M
Electrical installer D
Electrical installer�s assistant M
Electrician in charge of an

electrical supply undertaking B
Electrician special class A
Electronics Tradesman A1
Linesman�

Grade 1, i.e. with not less than 3
 years� experience as a linesman D

Grade 2, i.e. with less than 3
years� experience as a linesman E

Motor attendant L
Process employee M
Switchboard attendant H

(c) Electroplating Section
Electroplater�
   first class D
   second class H
Polisher K
Wet process operative M

(d) Boilermaking and Ship Construction
Section

Boilersmith and/or angle iron smith C
Driller using portable machines F
Driller using stationary machines M
Place setter and frame bender C
Tradesman D
Tradesman: the greater part of

whose time is occupied in
marking off and/or template
making . C

(e) Steel Construction Section
including nut, bolt and spike making)

Machinist�
first class K
second class M

Tradesman D
Tradesman: the greater part of

whose time is occupied in
marking off and/or template
making C

(f) Welding Section
Welder�

first class D
second class K
third class L
fourth class M

(g) Foundry Section
Annealing stove attendant K
Assistant furnace operator L
Core stove or oven attendant K
Dresser and/or fettler and/or

grinder K
Dresser and/or fettler and/or

grinder when using a portable
machine K

Employee directly assisting
tradesman L

Furnace operator�
cupola H
electric H
other I

Jobbing coremaker D
Jobbing moulder D
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Plate or machine moulder and/or
coremaker�

first six months� experience M
second six months� experience L
third six months� experience K

 Thereafter H
 (�experience� includes
 experience as a moulder
 or coremaker whether job-
 bing or machine and whether
 as a junior or an adult).

Shot blast and sand blast dresser�
(i) who is not protected from

flying shot and sand by a
properly enclosed cabin I

(ii) who is so protected L
Tapper out L

(h) Wrought Pipe Section
Faucet maker in charge of furnace J
Machine operator in charge of
machine K
Employee assisting furnace

faucet maker M
Employee on tar dip and sand

rolling M
Pipe building K
Pipe rounder K

(i) Smith Section
Blacksmith�s striker M
Blacksmith D
Coppersmith D
Forge furnace operator F
Hammer driver L

(j) Iron Working and General Section
Assistant furnace operator M
Attendant at small rivet heating or

bolt heating or similar type of
fires M

Bender of iron and steel frames used
for reinforcing concrete M

Boiler (inside) cleaner and chipper K
Cold saw operator K
Crane attendant and dogman K
Crane driver�overhead cabin

controlled H
Dresser and/or fettler and/or

grinder L
Dresser and/or fettler and/or

grinder when using portable
machine K

Friction saw operator M
Furnace operator . J
Lagger�

first six months� experience M
second and third six months�

experience L
fourth and fifth six months�

experience K
thereafter . J

Painter of iron work (other than
coach painter and ship painter)�
using brush or spray K

Rigger and splicer or scaffolder on
ships and buildings�
(i) Certificated rigger

or scaffolder E
(ii) Rigger or scaffolder

(other) G
(iii) A certificated rigger or scaff-

older, other than a leading hand
who, is compliance with the
provisions of the regulations
made pursuant to the Construction
Safety Act, 1972, is responsible
for the supervision of not less
than three employees shall be
deemed a leading hand and

shall be paid the additional
rate prescribed in subparagraph
(i) of paragraph (a) of subclause
(3) of this clause.

Rigger and splicer or scaffolder other
than on ships and buildings H

Shot blast and sand blast dresser�
(i) who is not protected from

flying shot and sand by a
properly enclosed cabin I

(ii) who is so protected M
Tool and material storeman I

(k) Tradesman�s Assistant Section
(i) Employees directly assisting

tradesman not elsewhere
classified M

(ii) Tradesman�s assistants who from
time to time are required to do
rigging work (other than as an
assistant rigger) or who uses a
grinding machine L

(l) Industrial Gases Section
Oxygen plant operator F
Acetylene plant or other gas plant

operator H
General process hand K

(m) Labourer N
(n) Industrial Instrumentation Section

Instrument Tradesman B
Instrument Tradesman�Complex

 Systems A
Instrumentation and Controls

Tradesman A1
(3) ABB Power Transmission Pty Ltd:

Coil winder�first class (Appendix 3) D
Transformer assembler�first class (Appendix 3) D
Coil winder�second class (Appendix 3) E
Transformer assembler�second class

(Appendix 3) F
Transformer protective coating employee�

first class (Appendix 3) F
Insulation processor�first class (Appendix 3) G
Coil winder�third class (Appendix 3) H
Insulation processor�second class (Appendix 3) H
Coil winder�fourth class (Appendix 3) J
Transformer assembler�third class (Appendix 3) J
Transformer tanker�first class (Appendix 3) J
Transformer protective coating employee�

second class (Appendix 3) J
Coil builder�first class (Appendix 3) L
Coil builder�second class (Appendix 3) M
Insulation processor�third class (Appendix 3) M
Transformer assembler�fourth class (Appendix 3) M
Transformer tanker�second class (Appendix 3) M

APPENDIX 2
Old Definitions

General Engineering:
�Process employee� means an employee engaged on

repetition work on any automatic, semi-automatic, or sin-
gle-purpose machine, or machine fitted with jigs, gauges,
or other tools rendering operations, mechanical; or on
the assembling of parts of mechanical appliances or other
metallic articles so made; or on any repetitive hand proc-
esses.

�Inspector� means a tradesman who is engaged to in-
spect components while in production or upon comple-
tion as to their conformity with a specified standard of
quality and accuracy and who is authorised to exercise
and does exercise a discretion to pass components which
may not conform to that standard.
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�Examiner� means a tradesman other than one em-
ployed as an inspector who is engaged to inspect compo-
nents while in production or upon completion as to their
conformity with a specified standard of quality and accu-
racy.

�Viewer� means an employee who by means of fixed
gauges is engaged to inspect components while in pro-
duction or upon completion as to their conformity with a
specified standard of quality and accuracy.

�Tradesman� means an employee who in the course of
employment works from drawings or prints, or makes
precision measurements or applies general trade experi-
ence, but does not include an apprentice.

�Patternmaker� means a tradesman who makes patterns
of wood or metal but does not include a tradesman en-
gaged on the finishing (whether by filing or otherwise)
or fitting of metal patterns unless the employee is other-
wise entitled to be classified as a patternmaker.

�Toolmaker� means a tradesman making or repairing
any precision tool, gauge, die or mould to be affixed to
any machine, who designs or lays out work and is re-
sponsible for its proper completion.

�First-class machinist (tool room)� means a tradesman
who, for the greater part of his time, is engaged in or in
connection with the making of precision tools, gauges,
dies or moulds to be affixed to any machine.

�First-class machinist� means a tradesman who is en-
gaged in setting up or in setting up and operating the
following machines: lathe, boring machine, milling ma-
chine, planing machine, shaping machine, slotting ma-
chine and grinding machine.

�Second-class machinist� means an employee who is
engaged in operating, or setting up and operating a key
setting machine or any machine enumerated in the defi-
nition of �first-class machinist�, and includes an employee
engaged as a pipe fitter on low pressure work but does
not include an employee who is engaged as a tradesman.

�Third-class machinist� means an employee who oper-
ates any machine set up by a tradesman or any machine
the setting up of which does not require the knowledge
or skill of a second-class machinist, but does not include
a �process employee�.

�Locksmith� means a tradesman engaged in the mak-
ing or repairing of locks and the mechanism of safe and
strongroom doors.

�Heat treater� means a tradesman who is required to
apply general trade experience as a heat treater and who
carries out the operation of heat treatment to produce in
the materials treated such requirements as hardness,
toughness, ductility, resistance to abrasion, elasticity, ten-
sile strength, machinability and resistance to creep, and
who works to limits in size, shape and straightness in
tool work.

�Heat treater operative� means an employee who is en-
gaged under supervision in hardening, case-hardening or
tempering metal components by any process and in tak-
ing pyrometer temperature readings and who adjusts fur-
nace temperatures to instructions.

�Automotive electrical fitter� means an employee en-
gaged in the manufacture and repair of the starting, light-
ing and ignition equipment of motor vehicles (including
motor cycles).

�Motor mechanic� means an employee engaged in as-
sembling (except for the first time in Australia), making,
repairing, altering or testing the metal parts (including
electric) of the engines or chassis of motor vehicles other
than motor cycles.

�Motor cycle mechanic� means an employee engaged
in assembling (except for the first time in Australia),
making, repairing, altering or testing the metal parts (in-
cluding electric) of the engines, frames or chassis of mo-
tor cycles and side cars.

�Motor vehicle assembler� means an employee engaged
in assembling and putting together the parts of a motor
vehicle as received from the maker but does not include
an employee altering or adjusting such parts.

�Cycle mechanic� means an employee engaged in as-
sembling (except for the first time in Australia), build-
ing, brazing, repairing, altering or testing the metal parts
of a pedal cycle.

�Cycle assembler� means an employee engaged in as-
sembling, putting together and adjusting the parts of a
pedal cycle as received from the maker.

�Lagger� means an employee engaged in mixing or fix-
ing lagging on the job including the application of any
thermal insulating material by any means and the fixing
of protective coverings of canvas, sheet metals, fabrics,
plastics, bituminous fibre glass and asbestos felt or other
similar materials to such insulation.

�Weighing instrument mechanic� means a tradesman
who is qualified in the assembling, installation, calibra-
tion and repairing of weighing instruments and ancillary
equipment required for the complete operation of such
instruments, and is a person who holds the appropriate
license issued in accordance with the W.A. Weights and
Measures Act and Regulations.

�Mechanical Tradesperson�Special Class� means sub-
ject to paragraph (c) hereunder, a mechanical tradesperson
who�

(a) (i) is engaged in work on or in connection with
fluid power circuitry, which work requires for
its performance the standard of knowledge and
skills referred to in subparagraphs (iii) and (iv)
hereof; and

(ii) is able, where necessary and practicable, to
perform such work without supervision and
to examine, diagnose and modify systems
comprising interconnected fluid power cir-
cuits; and

(iii) has satisfactorily completed the following
TAFE units:
Course Syllabus No.
Industrial Hydraulics 1 85007
and
Industrial Pneumatics 1 85009
and either
Industrial Hydraulics 2 85008
and
Hydraulic Component Repair 85012
or
Pneumatic System Maintenance
(Industrial) 85010
and
Pneumatic System Control
(Industrial) 85014; or

(iv) has, whether through practical experience or
otherwise, achieved a standard of knowledge
comparable to that which would be achieved
under subparagraph (iii) hereof or in the case
of a dispute has been satisfactorily assessed
and/or examined pursuant to the Fluid Power
Exemptions Course detailed in paragraph (d);

but does not include such an employee unless the
work on which the employee is engaged requires for
its performance knowledge in excess of that gained
by the satisfactory completion of the appropriate
Technical College Trade course.

(b) For the purpose of this award an employee shall be
deemed to be a Mechanical Tradesperson�Special
Class only for the time during which the employee
meets the foregoing conditions unless�

(i) that time exceeds sixteen hours per week; or
(ii) in the opinion of his/her employer or, in the

event of disagreement, in the opinion of the
Board of Reference, that time is likely during
the course of employment to exceed sixteen
hours per week on average.

in which case the employee shall be classified as
Mechanical Tradesperson�Special Class for as long
as the employment continues on either of those bases.

(c) For the purpose of this definition, employees who
have completed courses in any other state shall, in
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the event of a dispute, submit their credentials for
assessment by TAFE or be assessed in accordance
with (a)(iv) above.

(d) Fluid Power Exemptions Course
Course exemptions for Fluid Power Certificate Units
can only be granted on completion of the TAFE di-
visional exam. However, class attendance exemp-
tions may be granted for the following reasons:

(i) Attending Short Vocational course (30 hours).
This will exempt the student from the practi-
cal component of the course. However, the
theory component can be completed by 24
hour correspondence course with TAFE Ex-
ternal Studies.

(ii) Students claiming exemption from the prac-
tical course requirements due to their in-
dustrial skills, could obtain an exemption
through a documented case presented by
their employer. Full course accreditation
can then be obtained by completing the 24
hour correspondence course with TAFE
External Studies.

(iii) Students without documented evidence may
obtain a practical exemption through 5 hours
skill testing. These students, if successful, may
then enter the correspondence mode to obtain
full unit accreditation.

(iv) Students who have claimed subject exemp-
tions in the certificate of workshop technol-
ogy, can only gain an automatic exemption
from the introductory units on full comple-
tion of the certificate.

(e) For the purposes of this definition, fluid power cir-
cuitry involves Industrial Hydraulics and/or Indus-
trial Pneumatics.

Electrical:
�Electrical fitter� means an employee engaged in mak-

ing, repairing, altering, assembling, testing, winding, or
wiring electrical machines, instruments, meters, or other
apparatus, other than wires leading thereto, but an em-
ployee shall not be deemed to be an electrical fitter�

(a) solely by reason of the fact that this work con-
sists of placing electrodes in �Neon� tubes
sealed by the employee; or

(b) if the employee is employed as a meter tester.
�Electrical installer� means an employee engaged in

the installation of electric lighting, electric meters, bells,
telephones or motors and apparatus used in connection
therewith and includes an employee engaged in running,
repairing or testing of conductors used for lighting, heat-
ing or power purposes but does not include an employee
who is a linesman or a meter fixer.

�Linesman� means an employee engaged (with or with-
out labourers assisting), in erecting poles for electrical
wires, cables or other conductors, or erecting wires, ca-
bles or other conductors on poles or over buildings, or
tying them to insulators, or joining or insulating them, or
doing any work on electrical poles off the ground.

�Motor attendant� means an employee who is wholly
engaged in stopping or starting motors or oiling or clean-
ing motors.

�Switchboard attendant� means an employee attend-
ing to, in charge of, or doing any work (other than repairs
or additions) necessary for the working of, any switch-
board.

�Battery fitter� means an employee engaged in the erec-
tion, overhauling and repairing of storage batteries.

�Battery attendant� means an employee who carries out
testing, topping up, cleaning, charging, discharging, re-
moving and replacing of storage batteries.

�Electrician�Special Class� means, subject to para-
graph (c) hereunder, an electrical fitter or electrical in-
staller who

 (a) (i) has satisfactorily completed a prescribed post
trade course in industrial electronics; or

(ii) has, whether through practical experience or
otherwise, achieved a standard or knowledge
comparable to that which would be achieved
under subparagraph (i) hereof; and

(b) (i) is engaged on work on or in connection with
complicated or intricate circuitry, which work
requires for its performance the standard of
knowledge referred to in paragraph (a) hereof;
and

(ii) is able, where necessary and practicable, to
perform such work without supervision and
to examine, diagnose and modify systems
comprising inter-connected circuits, but does
not include such an employee unless the work
on which the employee is engaged requires
for its performance knowledge in excess of
that gained by the satisfactory completion of
the appropriate Technical College trade course.

but does not include such an employee unless the
work on which the employee is engaged requires for
its performance knowledge in excess of that gained
by the satisfactory completion of the appropriate
Technical College Trade course.

(c) For the purpose of this award an employee shall be
deemed to be an Electrician�Special Class only for
the time during which the employee meets the fore-
going conditions, unless�

(i) that time exceeds sixteen hours per week; or
(ii) in the opinion of his employer or, in the event

of disagreement, in the opinion of the Board
of Reference, that time is likely during the
course of employment to exceed sixteen hours
per week on average

in which case the employee shall be classified as
Electrician�Special Class for as long as the employ-
ment continues on either of those bases.

(d) In the event of disagreement about the implementa-
tion of this Electrician�Special Class provision, a
Board of Reference shall determine the matter.

(e) For the purpose of this definition the following
courses are deemed to be prescribed post trade
courses in industrial electronics�

(i) Post Trade Industrial Electronics Course of the
N.S.W. Department of Technical Education.

(ii) The Industrial Electronics Course (Grades 1
and 2) as approved by the Education Depart-
ment of Victoria.

(iii) The Industrial Electronics Course of the South
Australian School of Electrical Technology.

(iv) Industrial Electronics (Course (�C�)) of the
Department of Education, Queensland.

(v) The Industrial Electronics Course of the Tech-
nical Education Department of Tasmania.

(vi) The Certificate in Industrial Electronics of the
Technical Education Division, Education De-
partment of Western Australia.

�Electronics tradesman� means an electrical trades-
man working at a level beyond that of electrician spe-
cial class and who is mainly engaged in applying
knowledge and skills to the tasks of installing, repair-
ing, maintaining, servicing, modifying, commission-
ing, testing, fault finding and diagnosing of various
forms of machinery and equipment which are elec-
tronically controlled by complex digital and/or ana-
logue control systems utilising integrated circuitry.
The application of this skill and knowledge would
require an overall understanding of the operating prin-
ciples of the systems and equipment on which the
tradesman is required to carry out his tasks.

To be classified as an electronics tradesman, a trades-
man must have at least three years on the job experience
as a tradesman in electronics systems utilising integrated
circuits and in addition must have satisfactorily completed
a post trades course in electronics equivalent to at least
two years part time study.
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In addition, to be classified as an electronics trades-
man, a tradesman must be capable of;

(a) maintaining and repairing multi-function
printed circuitry using circuit diagrams and test
equipment;

(b) working under minimum supervision and tech-
nical guidance;

(c) providing technical guidance within the scope
of the work described in this definition;

(d) preparing reports of a technical nature on spe-
cific tasks or assignments as directed and
within the scope of the work described in this
definition.

Electroplating:
�Electroplater�first class� means an employee who

maintains the solutions used and is responsible for the
electroplating of ware.

�Electroplater�second class� means an employee who
is mainly engaged on electroplating (including work on
the barrel-plating system), but who is not responsible for
the solutions used.

�Wet process operative� means an employee engaged
in repetition work in any electroplating or allied wet proc-
ess.

Boilermaking and Ship Construction:
�Boilermaking and ship construction� means the fabri-

cation, erection, or repairing of steel or iron ships or of
boilers or other vessels subject to greater pressure than
the weight of their contents, but does not include drilling
by stationary machines.

�Tradesman� means an employee who is required to
develop work from scaled drawings or prints, or to make
templates, or to apply general trade experience without
the guidance of a foreman or other tradesman, and in-
cludes an employee engaged in riveting by hand or ma-
chine, caulking, chipping, and working rivet busters.

Steel Construction:
�Tradesman� means an employee who is required to

develop work from scaled drawings or prints, or to make
templates, or to apply general trade experience without
the guidance of a foreman or other tradesman, and in-
cludes an employee engaged in riveting by hand or ma-
chine, caulking, chipping, and working rivet busters.

�First-class machinist� means an employee engaged
solely in working one or more of the following ma-
chines:�Bending rollers, gag straight liners, guillotines,
shearing machines, hydraulic presses of over two hun-
dred and three tonnes pressure, portable drillers, port-
able reamers and tappers.

�Second-class machinist� means an employee engaged
solely in operating one or more of the following ma-
chines� Mangling, nipping and notching, roll straight-
ening, punching, cropping, hydraulic presses of two
hundred and three tonnes pressure or under, stationary
drillers, stationary reamers and tappers, cold saw, fric-
tion saw, plate-edge planers, and other machines.

Welding:
�First-class welder� means an employee using electric

arc or petrol or coal gas blow pipe on any work other
than that of a second, third or fourth class welder as de-
fined.

�Second-class welder� means an employee who-
(a) uses any of the foregoing types of welding ap-

paratus in filling castings; or
(b) welds with the aid of jigs; or
(c) operates automatic welding machines for the

setting up of which the employer is not re-
sponsible; or

(d) operates a profile cutting or a straight line
cutting machine.

�Third-class welder� means an employee who uses any
of the foregoing types of welding apparatus in tacking
preparatory to the completion of work by any other em-
ployee.

�Fourth-class welder� means an employee using an elec-
tric spot or butt-welding machine, or cutting scrap with
oxy-acetylene blow pipe, petrol or coal gas blow pipe.

Foundry:
�Jobbing coremaker� means a moulder engaged in mak-

ing cores for metal moulds by the use of loam or strickle
boards, or by loose boxes, other than loose boxes used
for repetition production of cores requiring little or no
skill to produce.

�Jobbing moulder� means a metal moulder engaged in
floor moulding, loam moulding, strickle moulding or
moulding from loose patterns.

�Machine coremaker� means an employee making cores
by machines where the core box is a fixture to or part of
such machine, or making repetition cores requiring little
or no skill to produce.

�Plate or machine moulder� means an employee en-
gaged in moulding on the plate system or by machines
where the pattern is either a fixture to the plate or the
spray system is used.

Industrial Instrumentation:
�Instrument tradesman� means a tradesman who

is mainly engaged in installing, repairing, main-
taining, servicing, industrial instruments and con-
trol systems.

An instrument tradesman will have completed an ap-
prenticeship the greater part of which involved industrial
instrumentation, or alternatively can demonstrate a knowl-
edge and understanding of industrial instrumentation and
can apply that knowledge and understanding to the tasks
assigned by the employer. The required knowledge and
understanding would have been gained by undertaking a
formal training course run by a State Education Depart-
ment or Technical Education Department or its equiva-
lent or by at least 12 months on the job experience as a
tradesman at instrument work.

�Instrument tradesman�complex systems� means an
instrument tradesman who is mainly engaged in install-
ing, repairing, maintaining, servicing, testing, modifying,
commissioning, calibrating and fault finding instruments
which make up a complex control system which utilises
some combination of electrical, electronic, mechanical,
hydraulic and pneumatic principles.

To be classified as an instrument tradesman�complex
systems a tradesman will have:

(i) Had a minimum of two years on the job expe-
rience as a tradesman working predominantly
on complex and/or intricate instruments and
instrument systems as will enable him to per-
form such work under minimum supervision
and technical guidance, and;

(ii) Satisfactorily completed an appropriate post
trade course equivalent to at least two years
part time study or has achieved to the satis-
faction of the employer a comparable stand-
ard of skill and knowledge by other means
including in-plant training or on the job expe-
rience referred to in (i) above.

�Instrumentation and controls tradesman� means an in-
strument tradesman working at a level beyond that of in-
strument tradesman�complex systems and who is mainly
engaged in applying skills and knowledge to installing,
repairing, maintaining, servicing, testing, modifying, com-
missioning, calibrating, and fault finding industrial in-
struments which make up a complex control system which
utilises some combination of electrical, mechanical, hy-
draulic and pneumatic principles and electronic circuitry
containing complex analogue and/or digital control sys-
tems utilising integrated circuitry.

The application of this skill and knowledge would re-
quire an overall understanding of the operating mode or
principles of the various types of measurement and con-
trol devices on which the tradesman is required to per-
form tasks. To be classified as an instrumentation and
controls tradesman a tradesman must have at least three
years� on the job experience as a tradesman�12 months
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of which must be at the level of instrument tradesman�
complex systems and in addition must have completed a
related post-trades course equivalent to at least two years
part time study.

In addition, to be classified as an instrumentation and
controls tradesman, a tradesman must be capable of:

(i) Maintaining and repairing multi-function
printed circuitry of the type described in this
definition using circuit diagrams and test
equipment.

(ii) Working under minimum supervision and
technical guidance.

(iii) Providing technical guidance within the scope
of the work described in the definition.

(iv) Preparing reports of a technical nature on spe-
cific tasks or assignments as directed and
within the scope of the work described in this
definition.

APPENDIX 3
ABB Power Transmission Pty Ltd

1. � SCOPE
The provisions of this Appendix shall apply only to those

employees employed by ABB Power Transmission Pty Ltd
and engaged in the callings referred to herein.

2. � DEFINITIONS
�Coil Winder�Fourth Class� means an employee employed

as such by ABB Power Transmission Pty Ltd and who, under
supervision, is engaged in winding coils.

�Coil Winder�Third Class� means an employee employed
as such by ABB Power Transmission Pty Ltd and who has had
a minimum of six months� experience as a coil winder�fourth
class and under supervision winds coils of any size or cat-
egory commonly manufactured by the distribution transformer
industry.

�Coil Winder�Second Class� means an employee employed
as such by ABB Power Transmission Pty Ltd and who has had
a minimum of three years� experience as a coil winder�third
class and is competent to wind all categories of coils gener-
ally manufactured by the distribution transformer industry.

�Coil Winder�First Class� means an employee employed
as such by ABB Power Transmission Pty Ltd and who has had
either�

(a) a minimum of two years� experience as a coil
winder�second class and is competent and required
to wind section and helical coils, continuous, spiral
and interleaved disc coils; or

(b) on engagement has a minimum of five years� con-
tinuous experience in the power transformer indus-
try and is competent and required to wind section
and helical coils, continuous, spiral and interleaved
disc coils.

�Core Builder�Second Class� means an employee em-
ployed as such by ABB Power Transmission Pty Ltd either�

(a) in stacking core laminations to produce cores of any
size, provided that in the case of a female employee
the size of a core shall not exceed 3 MVA; or

(b) in the production of single phase wound cores on a
core winding machine.

�Core Builder�First Class� means an employee employed
as such by ABB Power Transmission Pty Ltd and who has had
a minimum of one year�s experience as a core builder�sec-
ond class and is competent either�

(a) in stacking core laminations on all transformers pro-
vided that in the case of a female employee the size
of the transformer shall not exceed 3 MVA; or

(b) in the production of three phase wound cores on a
core winding machine.

�Insulation Processor�Third Class� means an employee
employed as such by ABB Power Transmission Pty Ltd and
who under supervision is training as an insulation processor�
second class.

�Insulation Processor�Second Class� means an employee
employed as such by ABB Power Transmission Pty Ltd and

who has had a minimum of one year�s experience as an insu-
lation processor�third class and produces, under supervision,
all the insulation components required for coil winding and
assembly of any transformer.

�Insulation Processor�First Class� means an employee
employed as such by ABB Power Transmission Pty Ltd and
who has had a minimum of two years� experience as an insu-
lation processor�second class and is competent and re-
quired�

(a) to produce from drawings all insulation components
for coil winding and assembly of any transformer;
and

(b) to operate such equipment as is necessary to pro-
duce that insulation.

�Transformer Assembler�Fourth Class� means an employee
employed as such by ABB Power Transmission Pty Ltd and
who under supervision assembles transformers.

�Transformer Assembler�Third Class� means an employee
employed as such by ABB Power Transmission Pty Ltd and
who has had a minimum of six months� experience in assem-
bling transformers as a transformer assembler�fourth class
and is competent and required to assemble any transformer
under 1500 KVA from drawings and under supervision any
other size transformer as required.

�Transformer Assembler�Second Class� means an em-
ployee employed as such by ABB Power Transmission Pty
Ltd and who has had a minimum of two years� experience in
assembling transformers as a transformer assembler�third
class and is competent and required to assemble from draw-
ings any transformer under 5 MVA 66 KV �off load tapchanger
range� and under instruction assembles any other size trans-
former as required.

�Transformer Assembler�First Class� means an employee
employed as such by ABB Power Transmission Pty Ltd and
who has had either�

(a) a minimum of three years� experience as a trans-
former assembler�second class; or

(b) five years� continuous experience in the power trans-
former industry,

and is competent and required to assemble �on load tapchanger
range� transformers and any transformer of a minimum of 5
MVA 66 KV �off load tapchanger range�.

�Transformer Tanker�Second Class� means an employee
employed as such by ABB Power Transmission Pty Ltd and
who under supervision tanks distribution transformers.

�Transformer Tanker�First Class� means an employee
employed as such by ABB Power Transmission Pty Ltd and
who has had a minimum of six months� experience in tanking
distribution transformers as a transformer tanker�second class
and is competent and required to tank all transformers up to
1500 KVA and under supervision any other size transformer
as required.

�Transformer Protective Coating Employee�Second Class�
means an employee employed by ABB Power Transmission Pty
Ltd and engaged under supervision in the protective coating of
all components used in the manufacture of transformers.

�Transformer Protective Coating Employee�First Class�
means an employee employed by ABB Power Transmission
Pty Ltd and who has had a minimum of two years� experience
as a transformer protective coating employee�second class
and is competent and required to protective coat by any means
all components used in the manufacture of transformers.

3. � WAGES
(a) The minimum total wage payable weekly to adult em-

ployees classified herein shall be as follows:
1st, 2nd & 3rd

Base Arbitrated Total
Rate Supple- Safety Net Rate
Per mentary Adjust- Per

Week Payment ment Week
$ $ $ $

Adult Employees:
Wage Group C10 365.20 52.00 24.00 441.20
Coil Winder 1st Class
Transformer Assembler

1st Class
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1st, 2nd & 3rd
Base Arbitrated Total
Rate Supple- Safety Net Rate
Per mentary Adjust- Per

Week Payment ment Week
$ $ $ $

Wage Group C11 337.40 48.10 24.00 409.50
Coil Winder 2nd Class
Transformer Assembler

2nd Class
Transformer Protective

Coating 1st Class
Insulation Processor

1st Class
Wage Group C12 319.20 45.40 24.00 388.60
Coil Winder 3rd & 4th

Class
Insulation Processor

2nd Class
Transformer Protective

Coating 2nd Class
Transformer Assembler

3rd Class
Transformer Tanker 1st

Class
Wage Group C13 299.50 42.60 24.00 366.10
Coil Builder 1st

Class
Insulation Processor

3rd Class
Transformer Assembler

4th Class
Transformer Tanker

2nd Class
(b) The amount payable to any employee pursuant to the

supplementary payment provisions of this clause:
(i) shall be for all purposes of this award;

(ii) shall be reduced by the amount of any payment be-
ing made to that employee in addition to the said
rates otherwise than pursuant to the supplementary
payment provisions of this subclause, whether such
payment is being made by virtue of any order, in-
dustrial agreement or other agreement or arrange-
ment.

(c) The $8.00 Safety Net Adjustment reflects the applica-
tion of the $8.00 Safety Net Adjustment Principle enunciated
in the State Wage decision of 24 December, 1993.

Consistent with the requirements of that principle the $8.00
Safety Net Adjustment is absorbable to the extent of any
equivalent amount in rates of pay�whether award or indus-
trial agreement in excess of the minimum rates (classification
rate and supplementary payment) prescribed in accordance
with the September 1989 State Wage Case decision.

APPENDIX 4
Architectural Aluminium Fabrication Classification

1.�SCOPE
The provision of this appendix shall apply only to those

companies listed in Clause 4.�Respondent Companies of this
Clause and to those employees employed by those companies
and engaged in work refereed to herein.

2.�DEFINITIONS
WAGE GROUP: C 14
ARCHITECTURAL ALUMINIUM FABRICATION
EMPLOYEE LEVEL I
Relativity to C 10 78%

Undertaking up to 38 hours induction training which may
include information on the enterprise, conditions of employ-
ment, introduction to supervisors and fellow workers, includ-
ing the shop steward where available, training and career path
opportunities, plant layout, work and documentation proce-
dures, occupational health and safety, equal employment op-
portunity and quality control/assurance.

An employee at this level performs routine duties essen-
tially of a manual nature and to the level of their training�

1. Performs general labouring and cleaning duties;

2. Exercises minimal judgement;
3. Works under direct supervision; or
4. Is undertaking structured training so as to enable

them to work at C13 level.

WAGE GROUP: C 13
ARCHITECTURAL ALUMINIUM FABRICATION EM-
PLOYEE LEVEL II
Relativity to C 10 82%

An employee who has completed up to three months struc-
tured training so as to enable the employee to perform work
within the scope of this level.

An employee at this level performs work above and beyond
the skills of an employee at C 14 and to the level of their
training;

1. Works under direct supervision either individually
or in a team environment;

2. Understands and undertakes basic quality control/
assurance procedures including the ability to recog-
nise basic quality deviations/faults;

3. Understands and utilises basic statistical process con-
trol procedures;

4. Performs work in either the Fabrication, Glazing or
Assembly areas of the workshop.

Indicative of the tasks which an employee at this level may
perform are the following:

� Repetition work on automatic, semi-automatic or
single purpose machines or equipment;

� Selects materials and assembles components using
basic written, spoken and/or diagrammatic instruc-
tions in any assembly environment;

� Basic soldering or butt and spot welding skills or
cuts scrap with an oxy-acetylene blow pipe;

� Uses selected hand tools;
� Maintains simple records;
� Uses hand trolleys and pallet trucks;
� Assists in the provision of on-the-job training in

conjunction with tradespersons and supervisors/
trainers.

WAGE GROUP: C 12
ARCHITECTURAL ALUMINIUM FABRICATION EM-
PLOYEE LEVEL III
Relativity to C 10 87.4%

An employee who has completed an Engineering/Produc-
tion Certificate I or equivalent training so as to enable them to
perform work within the scope of this level.

An employee at this level performs work above and beyond
the skills of a C 13 and to the level of their training;

1. Is responsible for the quality of their own work sub-
ject to routine supervision;

2. Works under routine supervision either individually
or in a team environment;

3. Exercises discretion within their level of skills and
training;

4. Performs work in the Fabrication, Glazing, Assem-
bly and Material Handling areas of the workshop
within the scope of the indicative tasks listed below.

Indicative of the tasks which an employee at this level may
perform are the follo wing:

� Operates flexibly between assembly stations;
� Operates machinery and equipment requiring the

exercise of skill and knowledge beyond that of an
employee at level C 13;

� Non-trade engineering skills;
� Basic tracing and sketching skills;
� Receiving, despatching, distributing, sorting, check-

ing, packing (other than repetitive packing in a stand-
ard container or containers in which such goods are
ordinarily sold), documenting and recording of
goods, materials and components;

� Basic inventory control in the context of a produc-
tion process;



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 58177 W.A.I.G.

� Basic keyboard skills;
� Advanced soldering techniques;
� Operation of mobile equipment including forklifts,

hand trolleys, pallet trucks, overhead crane and winch
operation;

� Ability to measure accurately;
� Assists one or more tradespersons;
� Welding which requires the exercise of knowledge

and skills above C 13;
� Assists in the provision of on-the-job training in

conjunction with tradespersons and supervisor/train-
ers;

� Glass cutting; and
� Workshop Process Glazing.

WAGE GROUP: C 11
ARCHITECTURAL ALUMINIUM FABRICATION EM-
PLOYEE LEVEL IV
Relativity to C 10 92.4%

An employee who has completed a Production/Engineering
Certificate II or equivalent training so as to enable the em-
ployee to perform work within the scope of this level.

An employee at this level performs work above and beyond
the skills of a C 12 and to the level of their training;

1. Works from complex instructions and procedures;
2. Assists in the provision of on-the-job training to a

limited degree;
3. Co-ordinates work in a team environment or works

individually under general supervision;
4. Is responsible for assuring the quality of their own

work; and
5. Operates flexibly across all area of aluminium fabri-

cation workshop activities.
Indicative of the tasks which an employee at this level may

perform are the following:
� Use of precision measuring instruments;
� Machine setting, loading and operation;
� Inventory and store control including;

� licensed operation of all appropriate materi-
als handling equipment;

� use of tools and equipment within the scope
(basic non-trades) maintenance;

� computer operation at a level higher than that
of an employee at C 12 level;

� Intermediate keyboard skills;
� Basic engineering and fault finding skills;
� Licensed and certified for forklift, and crane driving

operations to a level of higher than C 12;
� Has a knowledge of the employers operation as it

relates to production processes;
� Lubricates production machinery equipment;
� Assists in the provision of on-the-job training in

conjunction with tradespersons and supervisors/
trainers.

� Complete production and assembly of all products
with the aluminium fabrication workshop to a level
higher than C 12.

� Glass Cutting and Workshop Process Glazing to a
level higher than C 12.

WAGE GROUP C 10
ARCHITECTURAL ALUMINIUM FABRICATION EM-
PLOYEE
Relativity 100%

An employee at this level is an employee who, while still
being primarily engaged in Architectural Aluminium Fabrica-
tion work applies the skills acquired through the successful
completion of a trade certificate level qualification in the pro-
duction, distribution, or stores functions but not technical or
trade work.

A Production System Worker works above and beyond a C
11 and to the level of their training;

1. Understands and applies specific quality control tech-
niques;

2. Exercises good interpersonal and communications
skills;

3. Exercises keyboard skills at a level higher than C
11;

4. Exercises discretion within the scope of this grade;
5. Performs work under general supervision either in-

dividually or in a team environment.
Indicative tasks which an employee at this level may per-

form are as follows:
� Approves and passes first off samples and maintains

quality of product across all areas of aluminium fab-
rication workshop;

� Works from basic production drawings, prints or
plans;

� Operates, sets up and adjusts all production machin-
ery in a plant including production process welding
to the extent of training;

� Can perform a range of engineering maintenance
functions including:

� Removing equipment fastenings including use
of destructive cutting equipment.

� Lubrication of production equipment.
� Running adjustments to production equip-

ment.
� Operate all lifting equipment;
� Basic production scheduling and materials handling

within the scope of the production process or di-
rectly related functions within raw materials/finished
goods locations in conjunction with technicians;

� Understands computer techniques as they relate to
production process operation;

� High level of stores and inventory responsibility
beyond the requirements of an employee at C 11;

� Assists in the provision of on-the-job training in
conjunction with tradespersons and trainers;

� Has a sound knowledge of the employers operations
as it relates to the production process;

� Can select, prepare and assemble all products in the
workshop.

3.�WAGES
Rates of pay for each classification level shall be that speci-

fied for corresponding wage level specified in Clause 31.�
Wages and Supplementary Payments of this Award.

4.�RESPONDENT COMPANIES
The following companies are respondent to this Appendix:

Avanti Glass
Stegbar Pty Ltd
Aluminium Products
Jason Anodising
Dowell Aluminium Windows
Lidco Aluminium Windows
ASA Windows Pty Ltd
W.A. Glass and Aluminium
Mawco Pty Ltd
Jason Windows
Supreme Windows

PART II � CONSTRUCTION WORK
This Part of the award, Clause 1�General Provisions to

Clause 14�Special Provisions�State Energy Commission
of Western Australia inclusive shall apply to employees en-
gaged on construction work defined in Clause 5�Definitions
of PART I�GENERAL of this award.

1.�GENERAL PROVISIONS
Except as provided in this Part the provisions of PART I�

GENERAL of this award shall apply to employees engaged
on construction work defined in Clause 5�Definitions of that
Part.
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2.�CONTRACT OF SERVICE
(1) A contract of service to which PART II�CONSTRUC-

TION WORK of this award applies may be terminated in ac-
cordance with the provisions of this clause and not otherwise
but this subclause does not operate so as to prevent any party
to a contract from giving a greater period of notice than is
hereinafter prescribed nor to affect an employer�s right to dis-
miss a worker without notice for misconduct and a worker so
dismissed shall be paid wages for the time worked up to the
time of dismissal only.

(2) Subject to the provisions of this clause, an employee
may on any day, give to the employer the appropriate period
of notice of termination of the contract prescribed in subclause
(4) of this clause and the contract terminates when that period
expires.

(3) (a) Where an employee leaves his employment�
(i) without giving the notice referred to in subclause

(2) of this clause; or
(ii) having given such notice, before the notice expires

the employee forfeits his entitlement to any moneys owing to
him under this award except to the extent that those moneys
exceed his ordinary wages for the period of notice which should
have been given.

(b) In a case to which paragraph (a) of this subclause ap-
plies�

(i) the contract of service shall, for the purposes of this
award, be deemed to have terminated at the time at
which the employee was last ready, willing and avail-
able for work during ordinary working hours under
the contract; and

(ii) the provisions of subclause (2) of this clause shall
be deemed to have been complied with if the em-
ployee pays to the employer, whether by forfeiture
or otherwise, an amount equivalent to the employ-
ee�s ordinary wages for the period of notice which
should have been given.

(4) The period of notice referred to in subclause (2) of this
clause is�

(a) in the case of a casual employee, one hour;
(b) in any other case�

(i) during the first month of employment under
the contract, one day; and

(ii) after the first month of such employment, one week.
(5) (a) On the first day of the engagement an employee shall

be notified by the employer or by the employer�s representa-
tive whether the duration of the employment is expected to
exceed one month and, if the employee is hired as a casual
employee, the employee shall be advised accordingly.

(b) An employee shall, for the purposes of this award, be
deemed to be a casual employee�

(i) if the expected duration of the employment is less
than one month; or

(ii) if the notification referred to in paragraph (a) of this
subclause is not given and the employee is dismissed
through no fault of the employee within one month
of commencing employment

(6) (a) Subject to paragraph (b) hereof an employer shall, in
the case of an employee who has completed one month�s serv-
ice with that employer, give notice to the employee on the day
on which the contract of service is to end and pay the em-
ployee one week�s ordinary wages: Provided that where an
employee, having been offered and refused further employ-
ment at another site with the same employer, subsequently,
within a fortnight of such refusal, applies to that employer for
employment and is engaged to work at that other site, the one
week�s wages paid to the employee under this subclause shall
be credited towards payment of any moneys due in the new
employment.

(b) An employer may terminate the contract of service�
(i) in the case of a casual employee, by giving to the

employee one hour�s notice or by paying to the em-
ployee the one hour�s pay in lieu of notice;

(ii) in any other case, during the first month of employ-
ment under the contract, by giving to the employee

one day�s notice or by paying to the employee one
day�s pay in lieu of notice.

(7) The employer shall be under no obligation to pay for
any day not worked upon which the employee is required to
present himself for duty, except when such absence from work
is due to illness and comes within the provisions of Clause
24�Absence Through Sickness of PART I�GENERAL of
this award or such absence is on account of holidays to which
the employee is entitled under the provisions of this award.

(8) (a) (i) The employer is entitled to deduct payment for
any day or part of a day upon which an employee (including
an apprentice) cannot be usefully employed because of indus-
trial action by any of the unions party to this award or by any
other association or union.

(ii) If an employee is required to attend for work on any day
but by reason of failure or shortage of electric power work is
not provided, he/she shall be entitled to two hours� pay and
further, where any employee commences work he/she shall be
entitled to four hours� employment or be paid for four hours�
work.

(b) The provisions of paragraph (a) of this subclause also
apply where the employee cannot be usefully employed
through any cause which the employer could not reasonably
have prevented but only if, and to the extent that, the em-
ployer and the union or unions concerned so agree or, in the
event of disagreement, the Board of Reference so determines.

(c) Where the stoppage of work has resulted from a break-
down of the employer�s machinery the Board of Reference, in
determining a dispute under paragraph (b) of this subclause,
shall have regard for the duration of the stoppage and the en-
deavours made by the employer to repair the breakdown.

(9) The provisions of this clause shall not apply in any case
where the employee�s contract of service is to be changed from
Part II�Construction to Part I�General of this Award.

3.�REST PERIOD
(1) (a) Subject to the provisions of this subclause, a rest

period of seven minutes from the time of ceasing to the time
of resumption of work shall be allowed each morning.

(b) The rest period shall be counted as time off duty without
deduction of pay and shall be arranged at a time and in a man-
ner to suit the convenience of the employer.

(c) Refreshments may be taken by employees during the
rest period but the period of seven minutes shall not be ex-
ceeded under any circumstances.

(d) An employer who satisfies the Commission that any
employee has breached any condition expressed or implied in
this subclause may be exempted from liability to allow the
rest period.

(e) In an establishment in which the majority of employees
are not subject to this award, the provisions of this subclause
do not apply but any employee to whom this award applies
shall be entitled to the rest period, if any, which may be al-
lowed to the aforesaid majority.

(2) On work on which the majority of employees are em-
ployed under this award, in addition to the rest period referred
to in subclause (1) of this clause but subject to the same con-
ditions, a rest period of seven minutes shall be allowed as
soon as possible after the end of the second hours work fol-
lowing the meal interval unless the employees concerned pre-
fer to do without such rest period, but the provisions of this
subclause only apply to an employee on any day on which the
employee is required for overtime for half an hour or more
immediately following the employee�s ordinary finishing time.

4.�SHIFT WORK
(1) Shifts may be worked on construction work provided

the employer has given the union notice of the intention to
work shifts and the intended starting and finishing times of
ordinary hours of the respective shifts.

(2) (a) Where any particular process is carried out on shifts
other than day shift and less than five consecutive afternoons
of five consecutive night shifts are worked on that process,
then employees employed on such afternoon or night shifts
shall be paid at overtime rates.

Provided that where the ordinary hours of work normally
worked in an establishment are worked on less than five days
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then the provision of paragraph (a) shall be as if that number
of consecutive shifts were substituted for five consecutive
shifts.

(b) The sequence of work shall not be deemed to be broken
under the preceding paragraph by reason of the fact that work
on the process is not carried out on a Saturday or Sunday or
any other day that the employer observes a shut down for the
purpose of allowing a 38 hour week or on any holiday.

(3) Where shift work is worked on construction work or by
the contractor on commissioning tests for new plant�

(a) the first night shift in ordinary hours in any week
shall not commence before Monday night; and

(b) the ordinary hours on each shift shall include crib
time not exceeding twenty minutes which shall be
taken in relays so as not to cause a stoppage of op-
erations and at times convenient to the employer.

(4) A shift employee engaged on construction work or on
commissioning tests for new plant shall, in addition to the
ordinary rate, be paid per shift for eight hours, a loading of
twenty-five per cent for night shift.

(5) Where shifts are worked on construction work or on
commissioning tests for new plant the day and night shifts
may change weekly where there is agreement between the
parties.

5.�SPECIAL RATES AND PROVISIONS
(1) (a) Where obnoxious or unusually dirty or extreme con-

fined space conditions are encountered attributable to sources
other than normal construction work disabilities, the Board of
Reference may be convened to investigate the specific com-
plaint.

(b) The Board of Reference shall determine the remedial
measures required and/or award a disability allowance if
deemed necessary in the circumstances.

(2) (a) The employer shall, where practicable, provide a
waterproof and secure place on each job for the safekeeping
of an employee�s tools when not in use and an employee�s
working clothes and where an employee is absent from work
because of illness or accident and has advised the employer to
that effect in accordance with the provisions of Clause 24.�
Absence through Sickness of PART I�GENERAL of this
award the employer shall ensure that the employee�s tools and
working clothes are securely stored during the employee�s
absence.

(b) Subject to paragraph (c) hereof where the employee�s
tools or working clothes are lost by fire or breaking and enter-
ing whilst securely stored in the place provided by the em-
ployer under paragraph (a) hereof the employer shall reimburse
the employee for that loss but only up to a maximum of
$200.00.

(c) The provisions of paragraph (b) hereof shall only apply
with respect to tools and working clothes used by an employee
in the course of his employment as set out in a list furnished
to the employer at least twenty four hours before being lost by
fire or theft and if the employee has reported any theft to the
police.

(3) An employee employed at the Alumina Refinery, Kwinana
in areas 40, 30, 35 (k), 45, 25, 35 (f) (where operating), 35 (d)
(where operating), 35 (c) (where operating), 50 (where oper-
ating), 36 (A to E tanks inclusive) shall be supplied with over-
alls and boots by the employer.

(4) An electronics tradesperson, an electrician special class,
an electrical fitter and/or armature winder or an electrical in-
staller who holds, and in the course of employment may be
required to use, a current �A� Grade or �B� Grade license
issued pursuant to the relevant regulation in force on the 28th
day of February 1978 under the Electricity Act 1945, shall be
paid an allowance of $13.20 per week.

6.�ALLOWANCE FOR TRAVELLING AND
EMPLOYMENT IN CONSTRUCTION WORK

(1) An employee, who on any day is required by the em-
ployer to report directly to the job, shall be paid an allowance
in accordance with the provisions of this subclause to com-
pensate for travel patterns and costs peculiar to the industry,
which includes mobility requirements of employees, and the
nature of employment in construction work covered by this

Award�
(a) On places within a radius of 50 kilometres from the

General Post Office, Perth�$11.30 per day.
(b) For each additional kilometre to a radius of 60 kilo-

metres from the General Post Office, Perth�60 cents
per kilometre.

(c) Subject to provisions of paragraph (d) hereof, work
performed at places beyond a 60 kilometre radius
from the General Post Office, Perth shall be deemed
to be distant work unless the employer and the em-
ployees, with the consent of the union, agree in any
particular case that the travelling allowance for such
work shall be paid under this clause, in which case
an additional allowance of 60 cents per kilometre
shall be paid for each kilometre in excess of the 60
kilometre radius.

(d) In respect of work carried out from an employer�s
depot situated outside a radius of sixty kilometres
from the General Post Office, Perth the main Post
Office in the town in which such depot is situated
shall be the centre for the purpose of calculating the
allowance to be paid.

(e) Where transport to and from the job is supplied by
the employer from and to the depot or such other
place more convenient to the employee as is mutu-
ally agreed upon between the employer and the em-
ployee, half the above rates shall be paid, provided
that the conveyance used for such transport is
equipped with suitable seating and weather proof
covering.

(2) The provisions of this clause do not apply to an em-
ployee to whom Clause 7.�Distant Work of PART II�CON-
STRUCTION WORK is applicable.

7.�DISTANT WORK
(1) Where an employee is engaged or selected or ad-

vised by an employer to proceed to construction work at
such a distance that the employee cannot return home each
night and the employee does so, the employer shall pro-
vide the employee with suitable board and lodging or shall
pay the expenses reasonably incurred by the employee for
board and lodging.

(2) The provisions of subclause (1) of this clause do not
apply with respect to any period during which the em-
ployee is absent from work without reasonable excuse and
in such a case, where the board and lodging is supplied by
the employer, the employer may deduct from moneys ow-
ing or which may become owing to the employee an
amount equivalent to the value of that board and lodging
for the period of the absence.

(3) Subject to the provisions of subclause (5) of this clause�
(a) the employer shall pay all reasonable expenses in-

cluding fares, transport of tools, meals and, if neces-
sary, suitable overnight accommodation incurred by
an employee or person engaged who is directed by
the employer to proceed to the locality of the site
and who complies with such direction.

(b) the employee shall be paid at ordinary rate of pay-
ment for the time up to a maximum of eight hours in
any one day incurred in travelling pursuant to the
employer�s direction.

(4) Where an employee who, after one month of employ-
ment with an employer, leaves the employment, or whose
employment is terminated by the employer �except for incom-
petency, within one working week of the employee commenc-
ing work on the job or for misconduct� and in either instance
subject to the provisions of Clause 2.�Contract of Service of
this Part of this award returns to the place from where the
employee first proceeded to the locality, or to a place less dis-
tant than or equidistant to the place where the employee first
proceeded, the employer shall pay all expenses�including
fares, transport of tools, meals and, if necessary, suitable over-
night accommodation incurred by the employee in so return-
ing. Provided that the employer shall in no case be liable to
pay a greater amount under this subclause than the employer
would have paid if the employee had returned to the locality
from which he first proceeded to the job.
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(5) On work north of the 26th parallel of South Latitude the
following provisions apply�

(a) The employer may deduct the amount of the forward
fare from the employee�s first or later wages but the
amount so deducted shall be refunded to the em-
ployee if the employee continues to work for three
months, or, if the work ceases sooner, for so long as
the work continues.

(b) If the employee continues to work for the employer
for at least six months or if the work ceases sooner,
for so long as the work continues, the employer shall,
on termination of the employee�s engagement, pay
the fare of the employee back from the place of work
to the place of engagement if the employee so de-
sires.

(6) An employee, to whom the provisions of subclause (1)
of this clause apply, shall be paid an allowance of $23.10 for
any weekend that the employee returns home for the job, but
only if�

(a) the employee advises his/her employer or the em-
ployer�s agent of his/her intention not later than the
Tuesday immediately preceding the weekend in
which he/she so returns.

(b) the employee is not required for work during that
week-end;

(c) the employee returns to the job on the first working
day following the week-end; and

(d) the employer does not provide, or offer to provide,
suitable transport.

(7) Where an employee, supplied with board and lodging
by the employer, is required to live more than 800 metres from
the job the employee shall be provided with suitable transport
to and from the job or be paid an allowance of $10.20 per day,
provided that where the time actually spent in travelling ei-
ther to or from the job exceeds 20 minutes, that excess time
shall be paid for at ordinary rates whether or not suitable trans-
port is supplied by the employer.

(8) Notwithstanding any other provisions contained in this
clause and in lieu of any such provisions the following condi-
tions shall apply to an employee who is engaged or selected
or advised by an employer to proceed to construction work at
such a distance that the employee cannot return to his home
each night and where such construction work is located north
of the 26th parallel of south latitude or in any other area to
which air transport is the only practicable means of travel:

(a) An employee may return home or to Perth or to any
other place at a weekend to be mutually agreed upon
between the employee and the employer:

(i) After four continuous months service with his
employer; and in addition to the weekend the
employee shall be entitled to two days leave
on ordinary pay subject to the provisions of
paragraph (b) hereof, and

(ii) After each further period of four months con-
tinuous service with the employer; and in ad-
dition to the weekend, the employee shall be
entitled to two days leave, one of which days
shall be on ordinary pay subject to the provi-
sions of paragraph (b) hereof.

(b) Where an employee returns home or to Perth or any
other place in accordance with the provisions of this
subclause and returns to the job and commences work
at the time arranged with the employer, on the first
working day for that employee immediately follow-
ing the period of leave referred to in paragraph (a)
hereof, that employee shall be paid at the comple-
tion of the first pay period commencing on or after
the day upon which the employee returns to work
from the leave taken pursuant to paragraph (a) hereof
the ordinary pay for that period of leave and the ac-
tual cost of air fares incurred in travelling home or
to Perth or to any other place and to the job and
which in no case shall exceed the cost of an economy
air fare from the job to Perth and return.

(c) The entitlement to leave and travelling accruing to
an employee pursuant to subclause (a) hereof may

be availed of as soon as reasonably practicable after
it becomes due and if it is not availed of within one
month after it so becomes due the entitlement shall
lapse.

(9) Any time in respect of which an employee is absent from
work except time for which the employee is entitled to claim
payment pursuant to Clause 24.�Absence through Sickness
of PART I�GENERAL of this award or time spent on holi-
days pursuant to subclause (1) of Clause 23.�Holidays and
Annual Leave of PART I�GENERAL of this award shall not
count for determining the employee�s rights to travel and leave
under the provisions of subclause (8) of this clause.

8.�ANNUAL LEAVE LOADING
Notwithstanding the provisions of paragraph (c) of subclause

(3) of Clause 23.�Holidays and Annual Leave of PART I�
GENERAL of this award the loading prescribed in the said
paragraph shall apply to proportionate leave due to an em-
ployee whose employment is terminated by the employer for
any cause other than misconduct.

9.�RIGHT OF ENTRY
On notifying the employer or the employer�s representative,

the Secretary or any authorised officer of a Union party to this
award shall have the right to visit any job at any time when
work is being carried on, whether during or outside the ordi-
nary working hours and to interview the employees covered
by this award provided that the secretary or any authorised
officer does not unduly interfere with the work in progress.

10.�WAGES
(1) (a) Subject to Clause 5.�Special Rates and Provisions

of this Part of the award the ordinary weekly rate of wage
shall be as set out hereunder and shall be inclusive of all spe-
cial rates and allowances and be paid as an �all purpose� rate.

(b) The ordinary weekly wage of an employee (other than
an apprentice) shall consist of the base rate, special payment
and the Safety Net Adjustment as applicable, as set out in
subclause (2) of this clause.

The $8.00 Safety Net payment set out in subclause (2) hereof
represents a payment arising from the December 1993 State
Wage Case and shall be absorbed into any overaward pay-
ment.

An �Overaward Payment� is defined as the amount (whether
it be termed �overaward payment�, �attendance bonus�, �serv-
ice increment� or any term whatsoever) which an employee
would receive in excess of the �award wage� which applied
immediately prior to the decision of the Western Australian
Industrial Relations Commission dated 24 December, 1993
(Application No. 1457 of 1993) for the classification in which
such employee is engaged. Provided that such payment shall
exclude overtime, shift allowances, penalty rates, disability
allowances, fares and travelling time allowances and any other
ancillary payments of a like nature prescribed by the award.

The Additional Safety Net payment at each classification
level includes an $8.00 adjustment reflecting the application
of the Arbitrated Safety Net Adjustment Principle enunciated
in the State Wage decision of 24 December, 1993.

Consistent with the requirements of that Principle the $8.00
safety net adjustment is absorbable to the extent of any equiva-
lent amount in rates of pay�whether overaward or industrial
agreement�in excess of the minimum rates (classification rate
and supplementary payment) prescribed in accordance with
the September, 1989 State Wage Case decision.

(2) (a) Classification
Base 1st, 2nd & 3rd Total
Rate  Arbitrated Rate
Per Special Safety Net Per

Week Payment Adjust- Week
ment

$ $ $ $
(i) Instrumentation

 and Controls
 Tradesperson 423.80 96.00 24.00 543.80

(ii) Instrument
 Tradesperson�
 Complex Systems 386.60 84.90 24.00 495.50

(iii) Instrument
 Tradesperson 380.10 80.10 24.00 484.20

(iv) Scientific Instrument
 Maker 380.10 80.10 24.00 484.20
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 Classification
Base 1st, 2nd & 3rd Total
Rate  Arbitrated Rate
Per Special Safety Net Per

Week Payment Adjust- Week
ment

$ $ $ $
(v) Welder�Special

 Class 371.40 80.10 24.00 475.50
(vi) Welder 362.90 80.10 24.00 467.00

(vii) Electrician�
 Special Class 386.60 84.90 24.00 495.50

(viii) Electrical Fitter 362.90 80.10 24.00 467.00
(ix) Electrical Installer 362.90 80.10 24.00 467.00
(x) Boilermaker 362.90 80.10 24.00 467.00

(xi) Tradesperson the
 greater part of
 whose time is
 occupied in marking
 off and/or template
 making 367.10 80.10 24.00 471.20

(xii) Mechanical
 Tradesperson�
 Special Class 386.60 84.90 24.00 495.50

(xiii) Tradesperson 362.90 80.10 24.00 467.00
(xiv) Pipe Fitter 362.90 80.10 24.00 467.00
(xv) Fitter�

 Refrigeration 362.90 80.10 24.00 467.00
(xvi) Fitter�

 Window Frame 362.90 80.10 24.00 467.00
(xvii) Motor Mechanic 362.90 80.10 24.00 467.00

(xviii) Machinist�
 Engineering:
 First Class 362.90 80.10 24.00 467.00
 Second Class 327.20 66.80 24.00 418.00

(xix) Certificated Rigger
 or Scaffolder 345.70 68.90 24.00 438.60

(xx) Rigger or Scaffolder
�Other 334.70 67.70 24.00 426.40

(xxi) Tool and Material
 Storesperson 322.90 65.80 24.00 412.70

(xxii) Tradesperson�s 310.20 64.30 24.00 398.50
   Assistant

(xxiii) Tradesperson�s
 Assistant�who from
 time to time uses a
 grinding machine 311.70 65.80 24.00 401.50

(xxiv) Lagger�
first 6 months� 310.20 63.40 24.00 397.60
 experience
2nd and 3rd six 311.70 65.40 24.00 401.10
 months� experience
4th and 5th six 315.90 65.60 24.00 405.50
 months� experience
thereafter 317.40 66.60 24.00 408.00

(xxv) Grinder using
 portable machine 315.90 65.70 24.00 405.60

(xxvi) Crane Attendant
 and Dogman 334.70 67.70 24.00 426.40

(xxvii) Labourer 291.60 62.10 24.00 377.70

(b) A certificated rigger, other than a leading hand, who in
compliance with the provisions of the regulations made pur-
suant to the Construction Safety Act, 1972, is responsible for
the supervision of other employees shall be deemed to be a
leading hand and be paid the additional rate prescribed for a
leading hand placed in charge of not less than three and not
more than 10 other employees.

(3) The ordinary weekly wage of an apprentice shall be cal-
culated by applying the percentage applicable under subclause
(4) of Clause 32.�Wages in PART I�GENERAL of this
award to the rate prescribed for a �Tradesman� in subclause
(2) of this clause for the construction work upon which he is
engaged.

(4) Construction Allowance
(a) In addition to the appropriate rates of pay prescribed

in this clause an employee shall be paid�
 (i) $29.40 per week if the employee is engaged

on the construction of a large industrial un-
dertaking or any large civil engineering
project.

 (ii) $26.50 per week if the employee is engaged
on a multi-storeyed building, but only until
the exterior walls have been erected and the
windows completed and a lift made available
to carry the employee between the ground floor
and the floor upon which such employee is

required to work. A multi-storeyed building
is a building which, when completed, will
consist of at least five storeys.

(iii) $15.60 per week if the employee is engaged
otherwise on construction work falling within
the definition of construction work in Clause
5.�Definitions of Part I�General of this
Award.

(5) Leading Hands
In addition to the appropriate total wage prescribed in this

clause a leading hand shall be paid:
$

(a) If placed in charge of not less than three
and not more than ten other workers 17.50

(b) If placed in charge of more than ten and
not more than twenty other workers 26.80

(e) If placed in charge of more than twenty
other workers 34.60

(6) (a) Where an employer does not provide a tradesman or
an apprentice with the tools ordinarily required by that trades-
man or apprentice in the performance of his work as a trades-
man or as an apprentice the employer shall pay a tool allowance
of:

(i) $9.70 per week to such tradesman; or
(ii) in the case of an apprentice a percentage of $9.70

being the percentage which appears against his year
of apprenticeship in subclause (4) of clause 32 of
PART I (subject to clause 13 of PART II). (Note:
Allowance for apprentices set out in item 2 of this
schedule);

for the purpose of such tradesman or apprentice supplying
and maintaining tools ordinarily required in the performance
of his work as a tradesman or apprentice.

(b) Any tool allowance paid pursuant to paragraph (a) of
this subclause shall be included in, and form part of, the ordi-
nary weekly wage prescribed in this clause.

(c) An employer shall provide for the use of trademen or
apprentices all necessary power tools, special purpose tools
and precision measuring instruments.

(d) A tradesman or apprentice shall replace or pay for any
tools supplied by his employer if lost through his negligence.

(7) A casual employee shall be paid 20% of the ordinary
rate in addition to the ordinary rate for the calling in which he
is employed.

(8) Minimum Wage:
Notwithstanding the provisions of this Award, no em-
ployee (including an apprentice), 21 years of age or over,
shall be paid less than $317.10 per week as the ordinary
rate of pay in respect of the ordinary hours of work pre-
scribed by this Award, but that minimum rate of pay does
not apply where the ordinary rate of pay (including any
part thereof payable in addition to the award rate) is not
less than $317.10. Where the said minimum rate of pay
is applicable, the same rate shall be payable on holidays,
during annual leave, sick leave, long service leave and
any other leave prescribed by this Award.
Notwithstanding the foregoing, where in this Award an
additional rate is prescribed for any work as a percent-
age, fraction or multiple of the ordinary rate of pay, it
shall be calculated upon the rate prescribed in this Award
for the classification in which the employee is employed.

10A.�AWARD MODERNISATION
(1) The parties are committed to modernising the terms of

the Award so that it provides more flexible working arrange-
ments, improves the quality of working life, enhances skills
and job satisfaction and assists positively in the restructuring
process.

(2) The parties commit themselves to the following princi-
ples as part of the structural efficiency process and have agreed
to participate in a testing process in accordance with the pro-
visions of this clause�

(a) Acceptance in principle that the new award skill level
definitions will be more suitable for the needs of the
industry, sometimes more broadly based, in other
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matters more truly reflective of the different skill
levels of the tasks now performed, but which shall
incorporate the ability for an employee to perform a
wider range of duties where appropriate.

(b) The parties will create a genuine career path for
employees which allows advancement based on in-
dustry accreditation and access to training.

(c) Co-operation in the transition from the old structure
to the new structure in an orderly manner without
creating false expectations or disputation.

10B.�STRUCTURAL EFFICIENCY
(1) The parties to this Award are committed to co-operating

positively to increase the efficiency, productivity and interna-
tional competitiveness of the metal and engineering construc-
tion industry and to enhance career opportunities and job
security of employees in the industry.

(2) The parties shall establish a working group for the test-
ing or trial of various skill levels and to enable proper consul-
tation with both employees and employers in the industry on
matters consistent with the objectives of subclause (1) hereof.
The parties shall process any such matters through that work-
ing group.

(3) Measures raised for consideration consistent with
subclause (2) hereof shall be related to implementation of a
new classification structure, any facilitative provisions con-
tained in this Award and matters concerning training.

(4) Without limiting the rights of either an employer or a
union to arbitration, any other measure designed to increase
flexibility on a site or within an enterprise sought by any party
shall be notified to the working group and by agreement of
the parties involved shall be implemented, subject to the fol-
lowing requirements.

(a) The changes sought shall not affect provisions re-
flecting national standards recognised by the West-
ern Australian Industrial Relations Commission.

(b) The working party will consider the implications of the
proposed measures for existing on-site arrangements.

(c) The majority of employees affected by the change at
the site or enterprise must genuinely agree to the
change.

(d) No employee shall lose income as a result of the
change.

(e) The relevant union or unions must be a party to the
agreement.

(f) Any agreement shall be subject, where appropriate,
to approval by the Western Australian Industrial Re-
lations Commission and, if approved, shall operate
as a Schedule to this Award and take precedence over
any provision of this Award to the extent of any in-
consistency.

(5) Award restructuring should be given its wider meaning
and not be confined only to the restructuring of classifications
but may extend to the review of other restrictive provisions
which currently operate. To that end, such restrictive provi-
sions will be reviewed on an on-going basis.

(6) The parties to this Award recognise that in order to in-
crease efficiency, productivity and international competitive-
ness of industry, a greater commitment to training and skill
development is required. Accordingly, the parties commit
themselves to�

(a) developing a more highly skilled workforce;
(b) providing employees with career opportunities

through appropriate training to acquire additional
skills; and

(c) removing barriers to the utilisation of skills acquired.
(7) Any disputes arising in relation to the implementation of

this clause shall be subject to the provisions of Clause 11.�
Grievances and Disputes.

11.�GRIEVANCES AND DISPUTES
(1) To facilitate the remedying of any grievance or the set-

tlement of any dispute on construction work the following
procedure shall apply, namely�

(a) The job steward on the site may discuss with the
foreman any grievance affecting the employees he

represents and, if the matter is not satisfactorily re-
solved, the job steward may discuss the matter with
the industrial officer or other officer nominated by
the employer to deal with such matters on the site.

(b) If the matter is not resolved by the foregoing discus-
sions the job steward shall notify the secretary of the
union and shall thenceforth leave the conduct of
negotiations in the hands of the union.

(c) Where a matter has been referred to the union by the
job steward the union shall promptly take all steps
necessary under its rules and under the Industrial
Arbitration Act for the resolution of the matter.

(d) In order to allow for the peaceful resolution of griev-
ances the parties shall be committed to avoid stop-
pages of work, lockouts or any other bans or
limitation on the performance of work while the pro-
cedures of negotiation and conciliation are being
followed.

(e) The employer shall ensure that all practices applied
during the operation of the procedure are in accord-
ance with safe working practices and consistent with
established custom and practices at the workplace.

(2) A job steward shall not leave the place of work to inves-
tigate any matter or to discuss any matter with the employer�s
representative unless on each occasion the job steward first
obtains permission to do so from the foreman or supervisor or
unless, in the absence of both foreman and supervisor the job
steward first notifies the leading hand.

(3) A job steward shall not during working hours call or
hold any meeting of the employees concerned with any griev-
ance or dispute relating to construction work.

12.�DEFINITION
Welder �Special Class� means�

(a) A welder who is a coded pressure welder to the sat-
isfaction of the Chief Inspector of Machinery.

(b) A welder who does work which is subject to other
special tests, but does not include a welder who is
required to pass a normal trade test on engagement.

13.�APPRENTICES
An apprentice shall not be employed on the construction of

a large industrial undertaking or any large civil engineering
projects unless the apprentice�

(i) is in the final year of apprenticeship; or
(ii) is not less than 19 years of age and is being trained

pursuant to the Special Trade Training Programme;
or

(iii) the union or unions concerned so agree.

14.�TERMINATION/REDUNDANCY
(1) This clause shall apply where an employee ceases, for

any reason, to be employed by an employer respondent to this
Award, other than for reasons of misconduct.

(2) Severance Pay:
(a) An employee, leaving his/her employer on account of

a decision in accordance with subclause (1) hereof,
shall be entitled to the following amount of severance
pay in respect of continuous periods of service:
Period of
Continuous Service Severance Pay
Less than one year $20.00 for each completed

week service, to a maximum
of two weeks pay.

One year but less Two weeks� pay plus $20.00
than two years for each completed week of

service, to a maximum of
four weeks� pay.

Two years but less Four weeks� pay plus $20.00
than three years for each completed week of

service, to a maximum of six
weeks� pay.

Three years but less Seven weeks� pay.
than four years
After four years of Eight weeks� pay.
service
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(b) In lieu of the $20.00 specified in paragraph (a) hereof,
after 14th of October 1991 the rate of accrual shall
be $25.00 for each completed week of service, with
the maximum accrual as specified.

(c) �Week�s pay� shall mean the ordinary weekly rate
of wage for the employee concerned, as set out in
Clause 10.�Wages hereof, but shall not include site,
disability or travel allowances.

(d) For the purposes of this clause, �service� shall mean
employment on construction work as defined by
clause 5 in Part I of this Award but shall not include:

(i) service as an apprentice under the terms of
this Award; or

(ii) service under Part I of this Award.
(e) For the purpose of implementing this clause, em-

ployees who have been continuously employed with
an employer since 22nd March 1989 shall have serv-
ice with the employer for that time counted in calcu-
lation of their length of service.
For all other employees who were not in the employ
of their current employer on 22nd March, 1989,
length of service shall be calculated on the time of
continuous service with their current employer.

(f) For the purpose of this clause, continuity of service
shall not be broken on account of�

(i) any interruption or termination of employment
by the employer if made merely with the in-
tention of avoiding obligations hereunder in
respect of leave of absence; or

(ii) any absence from work on account of personal
sickness or accident for which an employee is
entitled to claim sick pay as prescribed by this
Award, or on account of leave lawfully granted
by the employer; or

(iii) any absence, with reasonable cause, proof
whereof shall be provided by the employee;
and

Provided that in the calculation of continuous serv-
ice under this subclause, any time in respect of which
an employee is absent from work, except to claim
annual leave, sick pay, long service leave and public
holidays as prescribed by this Award, shall not count
as service for the purposes of this clause.

(g) Where an employee remains in his/her employment
with the employer and is transferred between con-
struction sites, or between construction work and
work under Part I of this Award, the period of serv-
ice on construction work shall be preserved for the
purposes of calculating continuous service under the
terms of this clause.

(h) Service by the employee with a business which has
been transmitted from one employer to another and
the employee�s service has been deemed continuous
in accordance with subclause (3) in Clause 2 of the
Long Service Leave Provisions published in Volume
66 of the Western Australian Industrial Gazette at
pages 1-4, shall also constitute continuous service
for the purpose of this clause.

(i) An employee who terminates his/her employment
before the completion of four weeks� continuous
service with the employer shall not be entitled to the
provisions of this clause.

(3) Employee Leaving During Notice:
An employee whose employment is to be terminated in ac-

cordance with this clause may terminate his/her employment
during the period of notice and if this occurs, shall be entitled
to the provisions of this clause as if the employee remains
with the employer until expiry of such notice. Provided that
in such circumstances the employee shall not be entitled to
payment in lieu of notice.

(4) Incapacity to Pay:
An employer in a particular severance/redundancy case may

make application to the Commission to have the general sev-
erance pay prescription varied on the basis of the employer�s
incapacity to pay.

(5) Alternative Employment:
An employer, in a particular severance/redundancy case, may

make application to the Commission to have the provisions of
this clause varied if the employer obtains acceptable alterna-
tive employment for an employee which shall include, but not
limited to, transfer from one site to another and/or transfer to
a workshop.

(6) Dispute Settling Procedures:
Any dispute under these provisions shall be processed ac-

cording to procedures established in Clause 11.�Grievances
and Disputes hereof and in the event that the dispute is not
resolved by those procedures, the matter shall be referred to
the Western Australian Industrial Relations Commission.

(7) Termination/Redundancy Fund:
Employers may, at their discretion, utilise a fund to meet

their liabilities to their employees accrued pursuant to the term
of this clause, provided that such fund shall provide a level of
benefits equal to those prescribed by this clause.

15�SPECIAL PROVISIO N�STATE ENERGY
COMMISSION OF WESTERN AUSTRALIA

(1) This clause shall apply to any employee otherwise cov-
ered by this Part of the award who is engaged on work being
carried out for the State Energy Commission of Western Aus-
tralia at Kwinana or Muja.

(2) In addition to the wage otherwise payable to an employee
pursuant to the provisions of Part II�Construction Work of this
award, an employee (other than an apprentice) shall be paid�

(a) $1.32 per each hour worked if employed at Muja;
(b) 79 cents per each hour worked if employed at Kwinana;
(c) a safety footwear allowance of 6 cents per each hour

worked to compensate for the requirement to wear
approved safety footwear which is to be maintained
in sound condition by the employee. Failure to wear
approved safety footwear or to maintain it in sound
condition as determined by the employer shall render
the employee liable to dismissal.

(3) (a) An employee, to whom Clause 6.�Allowance for
Travelling and Employment in Construction Work of this PART
applies and who is engaged on construction work at Muja,
shall be paid�

(i) an allowance of $11.00 per day if the employee re-
sides within a radius of 50 kilometres from the Muja
power station;

(ii) an allowance of $29.80 per day if the employee re-
sides outside that radius,

in lieu of the allowance prescribed in the said clause.
(b) Where transport to and from the job is supplied by the

employer from and to a place mutually agreed upon between
the employer and the employee half the above rates shall be
paid provided that the conveyance used for such transport is
equipped with suitable seating and weather proof covering.

(4) In addition to the allowance payable pursuant to subclause
(6) of Clause 7.�Distant Work of this PART, an employee to
whom that clause applies shall be paid $18.60 on each occa-
sion upon which the employee returns home at the week-end,
but only if�

(a) the employee has completed three months� continu-
ous service with the employer;

(b) the employee is not required for work during the
week-end;

(c) the employee returns to the job on the first working
day following the week-end;

(d) the employer does not provide, or offer to provide,
suitable transport,

and such payment shall be deemed to compensate for a peri-
odical return home at the employer�s expense.

(5) An employee to whom Clause 7.�Distant Work of this
PART applies and who proceeds to construction work at Muja
from home where located within a radius of 50 kilometres
from the General Post Office, Perth�

(a) shall be paid an amount of $50.15 and for three hours
at ordinary rates in lieu of the expenses and payment
prescribed in subclause (3) of the said clause; and
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(b) in lieu of the provisions of subclause (4) of the said
clause, shall be paid $50.15 and for three hours at
ordinary rates when the employee�s services termi-
nate, if the employee has completed three months�
continuous service,

and the provisions of subclause (3) and subclause (4) of Clause
7.�Distant Work of this PART shall not apply to such em-
ployee.

(6) (a) An employee, to whom the provisions of Clause 7.�
Distant Work of Part II Construction Work of this Award ap-
plies, who works at Muja and who elects not to live in
Construction Camp Accommodation shall, subject to para-
graph (b) of this subclause, be paid a living-out allowance at
the rate of $264.40 per week to meet the expenses reasonably
incurred by the employee for board and lodging.

(b) (i) The allowance prescribed in paragraph (a) shall only
apply to an employee while the employee continues
to live with his wife (including de facto) in accom-
modation provided by the employee.

(ii) The accommodation shall be of a reasonable stand-
ard.

(iii) The employee shall continue to maintain the origi-
nal residence.

(iv) Employees on site at Muja as at 18th September 1984
shall advise their employer not later than 3rd Octo-
ber 1984 of their intention to avail themselves of the
provisions of this subclause.

(v) The employee shall satisfy the employer, upon re-
quest, that the circumstances meet the requirements
of this subclause.

(vi) Any dispute as to the application of this clause shall
be subject to discussion between the employer and
the Union and, failing agreement, shall be referred
to a Board of Reference for determination.

(c) Provided that the provisions of subclause (6) of Clause
7.�Distant Work of Part II of this Award shall not apply.

 FIRST SCHEDULE.
AWARDS, INDUSTRIAL AGREEMENTS AND  ORDERS

REPLACED
(1) Awards:

Number Description Extent Replaced
1/1954 S.W. Land Division. Wholly.
19/1962 Alumina Refinery

Construction. Wholly, insofar
 as it applies to
 metal trades employees.

10/1963 Apprentices�Alumina
Refinery
Construction. Wholly, insofar

 as it applies to
 metal trades apprentices.

4/1963 Lagging�Alumina
Refinery
Construction. Wholly.

12/1963 Industrial
Construction�
S.W. Land Division. Wholly, insofar

 as it applies to
 metal trades employees.

26/1950 Northern and Eastern. Wholly.
26/1962 Oil Refinery Extenions

Construction. Wholly, insofar
 as it applies to
 metal trades employees.

28/1960 Ord River. Wholly.
216/1962 Board charges�Ord

River. Wholly.
15/1954 Timber Industry. Wholly.

(2) Industrial Agreements:
Number Description Extent Replaced
5/1958 Electrical Trades�

Dumbleyung Road Board. Wholly.
16/1964 Apprentices�Laporte
8/1965 Titanium. Wholly, insofar

 as they apply to
 metal trades apprentices.

2/1953 Linesmen�Geraldton
Municipal Council. Wholly.

5/1965 Apprentices�H.B.
Brady Co. Wholly.

A reference to any award or industrial agreement in this
schedule includes a reference to all amendments or variations
of any such award or industrial agreement.

(3) Orders:
Number Description Extent Replaced
C76/1975 Metal Trades (Eneabba) Wholly.
C16/1976 Metal Trades (Eneabba) Wholly insofar as

 it relates to
 metal trades employees.

C232/1975 Metal Trades (James
Hardie) Wholly.

C156/1975 Metal Trades Kwinana
CR89A/1977 Area (Large Industrial
 and or Civil Engineering
CR399/1977  Projects) Wholly insofar as

 it relates to
 metal trades employees.

C207/1975 Metal Trades
Cll/1976 (Pinjarra Alumina
CR89C/1977 Refinery Construction) Wholly insofar
 and  as it relates to
C207A/1975  metal trades employees.
C166/1975 Metal and Civil Trades
and (Mt. Newman Mining
CR89B/1977 Projects,

Port Hedland) Wholly insofar as
 it relates to
 metal trades employees.

C234/1975 Metal Trades Wholly.
C10/1976 Metal Trades (C.B.H.) Wholly.
C116/1976 Metal Trades (Dardanup Wholly insofar as

 it relates to
 metal trades employees.

Clll/1976 Metal Trades (Newman) Wholly.
C201/1976 Metal Trades Swan Brewery
 & C15 & (Construction)
 R35/1977 Wholly insofar as

 it relates to
 metal trades
 employees.

C261/1976 Metal and Civil Trades
(Telfer) Wholly insofar as

 it relates to
 metal trades employees.

CR211/1977 Metal Trades (Muja)
 and
CR382/1978 Wholly insofar as

 it relates to
 metal trades employees.

CR225,
CR233 Metal Trades (Wellington
& CR234/77 St. Telephone

Exchange) Wholly.
C316/1978 Metal Trades (46 M.T.P.A.
 and Hamersley Project)
C169/1977 Wholly insofar as

 it relates to
 metal trades
 employees.

CR179/1978 Metal Trades (B.P.�
F.C.C.U. Project)  Wholly.

SECOND SCHEDULE.
LIST OF RESPONDENTS

Abattoirs:
Anchorage Butchers Pty Ltd

Accounting Machine Distributors:
National Cash Register Coy. Pty Ltd., The

Acoustic Material Manufacturers:
Bradford Insulating (W.A.) Ltd
Colonial Sugar Refinery Co. Ltd

Aerated Water and Cordial Manufacturers:
Coca Cola Bottlers (Perth) Pty Ltd
Golden Mile Aerated Water Co. Ltd

Air Conditioning Installations:
Hart, S.W. & Co. Pty Ltd
Lyons, J.C. & Co.

Aluminium Fabricators:
H.L. Brisbane & Wunderlich Ltd

Aluminium Manufacturers:
Comalco Aluminium (Western Australia) Limited

Asbestos Cement Manufacturers:
James Hardie & Coy. Ltd

Ball and Roller Bearing Specialists:
Manners, W.G. & Co.

Battery Manufacturers:
Industrial Storage Batteries Pty Ltd
Vesta Battery Company Ltd
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Biscuit Manufacturers:
Mills & Ware Biscuits Pty Ltd

Blacksmitths and Farriers:
Baldocks Spring Works Pty Ltd
Carse, E.W. & Co.
Hislop Bros.
Turner, E.J.

Boat Builders and Repairers:
Southern Cross Slipways Pty Ltd

Boilermakers:
Baguley F. & Co.
Hart, S.W. & Co. Pty Ltd
McLarty, James & Son
Tomlinson Steel Limited

Brass Finishers:
Bushell, Charles & Co.
Chernco Products
Goerke, Paul
Henderson & Gribble
Keaughran, R.M. & Co.
Westralian Engineering Works

Brass and Non-ferrous Founders:
Henderson & Gribble
S.S. Engineering & Foundry Pty Ltd

Breweries:
Swan Brewery Company Limited
Union Malters Limited

Brick Manufacturers:
Bresser Vibrapac Masonry (W.A.) Ltd
Calsil Ltd
Metropolitan Brick Co. Pty Ltd

Building Contractors:
Brine, A.T. & Sons Pty Ltd
Concrete Industries

Butter Factories:
Peters Creameries (W.A.) Pty Ltd
Sunny West Co-op Dairies Ltd
Watson�s Foods Pty Ltd

Canners and Food Processors:
Plaistowe & Co. Ltd
Golden Gleam Fish Processing Co. Pty Ltd

Cement Manufacturers:
Cockburn Cement Pty Limited
Swan Portland Cement Ltd

Cheese Factories:
Peters Creameries (W.A.) Pty Ltd

Cold Storage:
Arctic Cold Storage Ltd
Fremantle Cold Storage Co. Pty Ltd
Richmond Cold Store Pty Ltd

Confectionery Manufacturers:
Plaistowe & Co. Ltd

Coppersmiths:
Bolton & Milner

Crown Seal Manufacturers:
Australian Seal Co. Pty Ltd

Cycle Manufacturers and Repairers:
Flash Cycles
Swanseas

Dairies and Milk Vendors:
Brownes Dairy Ltd
Masters Dairy Limited
Sunny West Co-operative Dairies Ltd (Trading as
Sunny West Milk)

Die-casters:
Bouchers Industries Ltd
Grant�s Diecasting

Diemakers:
Bennett, E.J.
Cumpston�s Engraving Works Pty Ltd
Press and Die Company

Die Sinkers:
Crump & Cornish
Crumpston�s Engraving Works Pty Ltd
Wilson�s Engraving Works

Diesel Engine Manufacturers:
English Electric Company of Australia Pty Ltd

Domestic Appliances Manufacturers and Repairers:
Vax Appliances (Australia) Pty Ltd

Drum Manufacturers:
Rheem (Australia) Pty Ltd

Earth Moving Contractors:
Bell Bros. Pty Ltd
List, F. & Sons Pty Ltd

Earth Moving Equipment Distributors:
Moore Road Machinery (W.A.) Pty Ltd
Wesfarmers Tutt-Bryant Pty Ltd

Electric Motor Manufacturers and Repairers:
English Electric Company of Aust. Pty Ltd
Westate Electrical Industries Ltd

Electrical Contractors:
A.C. Electrical Engineering Pty Ltd
Hine, C.A. & Co. Pty Ltd
Strickfuss Pty Ltd

Electroplaters and Anodisers:
City Plating Company
Premier Plating Company
Dimet (W.A.) Pty Ltd
Dunn Bros.
Anodisers (W.A.)

Engineers�Agricultural:
Wallace Engineering Co.

Engineers�Automotive:
Taylor P.E. & T.
Kyle Motors

Engineers�Constructional:
Tremain, A. & Sons
Holland, John, Constructions Pty Ltd
South Fremantle Engineering Works
Forward Johns Pty Ltd
International Combustion Australia Ltd
F.T.S. O�Donnell Griffin (W.A.) Pty Ltd

Engineers�Diesel:
Kent, L.H. & Co.
Adams, William & Co. Ltd

Engineers�General:
Alma Engineering Pty Ltd
Baguley, F. & Co.
Eilbeck T. & Son Pty Ltd
Noyes Bros. Pty Limited
Thomas Bros.
Tomlinson Steel Limited
Vickers Hoskins Pty Ltd
Forward Down (W.A.) Pty Ltd
Gray, E.M.
Geraldton Building Co. Pty Ltd
Wiltshire Bros.

Engineers�Insulation:
Bradford Insulation (W.A.) Ltd

Engineers�Marine:
Baguley, F. & Co.
Fremantle Foundry & Engineering Co. Pty Ltd
McLarty, James & Son
Austin & Son
Wallace Engineering Co.
Wiltshire Bros.

Engineers�Refrigeration:
Kean, P.

Engineers�Structural:
Saunders & Stuart Ltd
The Structural Engineering Co. of W.A. Pty Ltd
Melville Engineering Co.

Engravers:
Cumpston�s Engraving Works Pty Ltd
�Sheridans�
Sun Industries Pty Ltd
Wilson�s Engraving Works

Fertiliser Manufacturers:
David Gray & Co. Ltd
Fry, E.J.
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Fibre Glass Manufacturers:
Plastics Ltd

Fibrous Plaster Manufacturers:
H.B. Brady Co. Pty Ltd

Flour Millers:
City Milling Pty Limited
Peerless Roller Flour Mills Pty Ltd

Footwear Manufacturers:
Regina Footwear Pty Ltd

Forgers:
W.A. Forge Co. Ltd
Doncaster Hadfields Pty Ltd

Foundries:
Bradford, Kendall Ltd. (inc. in NSW)
Fremantle Foundry & Engineering Co. Pty Ltd
Gaunt, C.W. & Sons
Hadfields (W.A.) 1934 Ltd

Glass Manufacturers:
Australian Glass Manufacturing Co.

Ice Cream Manufacturers and Distributors:
Peters Ice Cream (W.A. ) Ltd
Mr Whippy (Perth) Pty Ltd

Ice Manufacturers:
Diamond Ice & Cold Storage Coy. Pty Ltd
Perth Ice Works
Peters Western Cold Stores Pty Ltd

Industrial Gas Manufacturers:
C.I.G. (Western Australia) Pty Ltd

Instrument Makers and Repairers:
Brooking, J.R. Eades Pty Ltd
Tough Instrument Service Co.
Henderson Instrument Co. Pty Ltd
National Instrument Company Pty Ltd

Local Government Authorities:
Bassendean Shire Council
Albany Shire Council
Perth Shire Council
Perth City Council

Machinery Manufacturers:
Chamberlain Industries Pty Ltd

Machinery Merchants: (See also Engineers� Equipment
and Material Distributors)
Adams, William & Company Ltd
Moss, George Pty Ltd
Meat Exporters and Suppliers:
Anchorage Butchers Pty Ltd
Globe Meats Pty Ltd
Borthwick, Thomas & Son (A/asia) Ltd

Milk Treatment Plants:
Brownes Dairy Ltd
Masters Dairy Ltd
Peters Creameries (W.A.) Pty Ltd
Sunny West Co-operative Dairies Ltd

Monumental Masons and Sculptors:
Karrakatta Monumental Works
Perth Monumental Works

Motor Body Builders:
Bosich, M.
Howard Porter
M.B.B. Pty Ltd
Martin Nixon Pty Ltd

Motor Chassis Aligners:
Sawyers Engineers Pty Ltd

Motor Cycle Sales and Service:
Bull, Les Motor Cycles

Motor Garages & Service Stations:
Attwood Motors Pty Ltd
Dependable Motors Pty Ltd
Diesel Motors Pty Ltd
Howard Motors
Bignells Garage
Fennessy Motors Pty Ltd
Parker�s Service Station

Motor Tyre Dealers, Retreaders and Manufacturers:
Beaurepaire Tyre Service Pty Ltd
Hardie Rubber Co.

Motor Vehicle Distributors:
M.S. Brooking Pty Ltd
Ford Motor Company (Australia) Pty Ltd
General Motors Holdings Ltd
Mortlock Bros.
Dorsett Motors Holdings Pty Ltd

Nail Manufacturers:
Eilbecks Wire Products
W.A. Nails Pty Ltd

Patternmakers:
Gaunt, C.W. & Sons
McAlister, T. Pty Ltd

Plastic Mould Manufacturers:
Forrestfield Industries Pty Ltd

Pipe and Pipe-fittings�Cast Iron�Manufacturers:
Metters Ltd (inc. in S.A.)

Pipe and Pipe-fittings�Concrete�Manufacturers:
Humes Ltd
�Fibrolite�, James Hardie & Co. Pty Ltd

Pipe and Pipe-fittings�Earthenware�Manufacturers:
H.L. Brisbane & Wunderlich Ltd

Plumbers and Sheet Metal Workers:
Hart, S.W. & Co. Pty Ltd
Poole, R. Pty Ltd

Printers:
Barclay & Sharland Pty Ltd

Quarries:
Australian Blue Metal Limited (A division of the
Readymix Group of W.A.)

Refrigerator�Manufacturers:
Arcus Metal Products Pty Ltd
Baker, A.J. & Sons

Refrigerator Repairers and Services:
Kelvinator Australia Limited

Retail and Wholesale Stores:
Boans Ltd

Rope and Cordage and Twine Manufacturers:
West Australian Rope & Twine Co. Pty Ltd

Safe Manufacturers:
Chubb
Makutz, B.

Sawmillers:
Bunning Bros. Pty Ltd
Millars� Timber & Trading Co. Ltd (inc. in England)
Swan Timber Pty Ltd

Scales�Sales and Service:
Supreme Scale Service Pty Ltd
Avery, W. & T. (Aust.) Pty Ltd
Toledo Berkell Pty Ltd

Scrap Metal Merchants:
Krasnostein J. & Co. Pty Ltd

Sewing Machine Distributors:
Singer Aust. Pty Ltd

Spring Makers:
Baldocks Spring Works Pty Ltd

Taxi Services:
Black & White Taxis
Swan Taxis Co-op Ltd

Tile�Roofing�Manufacturers and Layers:
H.L. Brisbane & Wunderlich Ltd

Tin Miners:
Austin Bros.

Tractor Manufacturers:
Chamberlain Industries Pty Ltd

Transformer Manufacturers:
English Electric Co. of Aust. Pty Ltd
Radix Pty Ltd
Telcon Aust. Pty Ltd
Westralian Transformers Pty Ltd

Two (2) Stroke Engine Component Prototype:
Orbital Engine Company (Australia) Pty Limited

Typewriter Distributors and Servicers:
Edwards Business Machines Pty Ltd
Lamson Paragon (W.A.) Ltd
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Tyre and Tube Manufacturers:
The Olympic Tyre & Rubber Co. Pty Ltd

Washing Machine Manufacturers:
Email Ltd
Lightburn & Co. Ltd

Washing Machine Repairers and Servicers:
Email Ltd
Kelvinator Australia Ltd
Lightburn & Co. Ltd
Mattinson, J.L. Pty Ltd

Welders:
Bosich, M.
Bradshaws Pty Ltd
Turner, E.J.

Window Frame Manufacturers:
Supa-Furn Distributors
Stegbar Windowalls (W.A.) Pty Ltd
Crewe & Sons Pty Ltd
Crittall Manufacturing Co. (Aust.) Pty Ltd

Wrought Iron Workers:
Cosmo Prod.
Floreat Iron Works
Notley & Co.
King, K.G.

THIRD SCHEDULE�NAMED PARTIES TO THE
AWARD

Unions Parties
Metals and Engineering Workers� Union�Western Austral-

ian Branch
Australian Electrical, Electronics, Foundry and Engineer-

ing Union (Western Australian Branch)

APPENDIX�S.49B�INSPECTION OF RECORDS
REQUIREMENTS

(1) This appendix is inserted into this award / industrial
agreement / order as a result of legislation which came into
effect on 16 January 1996.

(2) Each employer bound by this award / industrial agree-
ment / order shall maintain a time and wages record for each
employee.

(3) The entries in the time and wages records for each em-
ployee shall include the employee�s name and details of the
employee�s job classification or description, and any other
detail required by this award/ industrial agreement / order.

(4) The employer must ensure that each entry in the time
and wages record is retained for not less than seven (7) years
after it is made.

(5) A representative of an organisation of employees shall
have the power to inspect the time and wages records of an
employee or former employee.

(6) The power of inspection may not be exercised for the
purpose of inspecting the time and wages records of an em-
ployee or former employee who�

(a) is not a member of the organisation; and
(b) has notified the employer in writing that the employee

or former employee does not consent to a representa-
tive of an organisation of employees having access
to those records.

(7) The power of inspection may only be exercised by a
representative of an organisation of employees authorised in
accordance with the rules of the organisation to exercise the
power.

(8) The representative is empowered to inspect any notifi-
cation that an employee or former employee does not consent
to a representative having access to time and wages records.

(9) A person who has given a notification referred to in para-
graph (b) of subclause (6) hereof may, by notice in writing to
the employer, withdraw the notification and, upon that with-
drawal, the notification ceases to be of effect.

(10) Before exercising a power of inspection the representa-
tive shall give reasonable notice of not less than 24 hours to
an employer.

(11) An employer shall endeavour to�
(a) maintain the time and wages records of employees

in such a manner that access by a representative of
an organisation to the records of employees does not
give access to records of employees who are not
members of the organisation and have notified the
employer that they do not consent to a representa-
tive of an organisation of employees having access
to the records;

(b) ensure that a representative of an organisation does
not obtain access to the records of employees who
are not members of the organisation and have noti-
fied the employer that they do not consent to a rep-
resentative of an organisation of employees having
access to the records; and

(c) ascertain whether an employee or prospective em-
ployee does not consent to a representative of an
organisation of employees having access to the time
and wages records of the employee or prospective
employee.

(12) A person shall not by threats or intimidation persuade
or attempt to persuade an employee or prospective employee
to give, or refuse to give, written notification that the em-
ployee or prospective employee does not consent to a repre-
sentative of an organisation of employees having access to
the time and wages records of that employee or prospective
employee.

(13) An employer must ensure that any notification from an
employee or former employee in accordance with this appen-
dix shall be retained for not less than seven (7) years.

(14) There shall be a liberty to apply to amend this appendix
at any time.

(15) This appendix shall come into effect on and from 16
July 1996.

(16) Any employer or organisation bound by or party to this
award/order/industrial agreement may apply to the Western
Australian Industrial Relations Commission at any time in
relation to this clause.

COAL INDUSTRY TRIBUNAL—
Awards/Agreements—

Application for—
Coal Industry Tribunal Act
of Western Australia 1992

(Section 12)
Griffin Coal Mining Company Pty Ltd

and
The Automotive, Food, Metals, Engineering, Printing &

Kindred Industries Union of Workers�Western Australian
Branch.

No. 8 of 1996.
An agreement has been registered in Perth this 11th day of

October, 1996.
(Sgd.) G.L. FIELDING,

Chairman,
Western Australian Coal Industry Tribunal.


