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FULL BENCH—
Appeals against decision of

Commission—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Country High School Hostels Authority
Appellant

and

The Civil Service Association of Western Australia
Incorporated
Respondent.

No 1888 of 1996.

BEFORE THE FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY

CHIEF COMMISSIONER W S COLEMAN
COMMISSIONER C B PARKS.

13 March 1997.
Order.

This matter having been due to come on for hearing before the
Full Bench on the 13th and 14th days of March 1997, and the
abovenamed appellant having by letter filed herein on the 25th
day of February 1997 sought leave to have the hearing and
determination of the appeal herein adjourned sine die, and the
respondent having consented by letter dated the 4th day of
March 1997 to the adjournment, and the appellant herein having
filed a notice of discontinuance on the 19th day of February
1997, and both parties having consented in writing to waive
their rights pursuant to s.35(4) of the Industrial Relations Act
1979 (as amended), and the letters having been filed herein, it
is this day, the 13th day of March 1997, ordered, by consent,
that the hearing and determination of appeal No 1888 of 1996
be and is hereby adjourned sine die to enable the appeal herein
to be discontinued.

By the Full Bench
(Sgd.) P. J. SHARKEY,

[L.S.] President.

FULL BENCH—
Matters referred under

Section 27—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Terence Hurley Johnson

(Appellant)

and

State Government Insurance Commission

(Respondent)

No. PSAB 16 of 1994.

BEFORE THE FULL BENCH
HIS HONOUR THE PRESIDENT P.J. SHARKEY

COMMISSIONER C.B. PARKS
COMMISSIONER P.E. SCOTT.

7 March 1997.

Reasons for Determination.
THE PRESIDENT: The Public Service Appeal Board (here-
inafter referred to as “the Board”), with the consent of the
President, referred the following question to the Full Bench to
hear and determine pursuant to s.27(1)(u) of the Industrial
Relations Act 1979 (as amended) (hereinafter referred to as
“the Act”)—

“Does the Public Service Appeal Board have jurisdic-
tion to award compensation in a claim of unlawful or unfair
dismissal where there is no existing or prospective con-
tinuing relationship of employer and employee?”

Since the Board is a constituent body of the Commission
then there is jurisdiction in the Commission to deal with the
matter.

There is a statement of agreed facts which is before the Com-
mission which I reproduce hereunder—

“1. Terence Hurley Johnson, the Appellant, was em-
ployed by the State Government Insurance
Commission, the Respondent, on 9 April 1962.

2. In March 1990 the Respondent appointed the Appel-
lant to the position of Manager of the Government
Insurance Division which position primarily involved
responsibility for management of a budget of approxi-
mately $75 million per annum and control of



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 77 W.A.I.G.844

approximately 100 personnel in the Division. The
Division had responsibility for all aspects of Gov-
ernment insurance operations such as Workers’
Compensation claims, Liability claims, Fire & Gen-
eral including Motor Vehicle Accident claims.

 3. On 3 May 1994 the Respondent put a number of al-
legations to the Appellant regarding his conduct.
Upon hearing the allegations the Appellant requested
and was granted paid leave from 4 May 1994 to con-
sider and prepare a response to the allegations. The
allegations were reviewed by Mr Eric Kelly, former
Chief Commissioner of the Western Australian In-
dustrial Relations Commission and the results of the
Review were completed on 30 May 1994 in a Re-
port entitled “Review of Allegations Concerning
Various Aspects of the Conduct of the Manager,
Government Insurance Division, SGIC (Mr T H
Johnson)”.

4. On 9 June 1994 the Appellant lodged a claim for
worker’s compensation for total incapacity for work
as from 9 May 1994. This claim was disputed by the
Respondent and pursuant to a Review by the Con-
ciliation and Review Directorate WorkCover Western
Australia on 19 July 1996 it was held that the Appel-
lant suffered from a stress related disease caused by
his work conditions and not by the allegations made
by the Respondent regardless of whether or not the
allegations were true. From 18 August 1994 to 8
November 1995 the Appellant has received work-
er’s compensation payments from the Respondent
as for total incapacity to work, to a total of
$102,041.00.

5. On 18 August 1994 the Respondent terminated the
Appellant’s employment in writing with 4 weeks pay
in lieu of notice, for professional misconduct includ-
ing:

(a) making a false statutory declaration in rela-
tion to a motor vehicle accident property
damage claim involving the Appellant;

(b) sexual harassment of female employees of the
Respondent;

(c) generally abusing and intimidating his staff by
using obscene and offensive language coupled
with an overbearing aggressive manner;

(d) failing to acknowledge that any fault lay with
him in relation to the allegations contained in
paragraphs (b) and (c) hereof despite the find-
ings of an independent inquiry conducted by
the former Chief Commissioner of the West
Australian Industrial Relations Commission,
Mr Eric Kelly; and

(e) refusing to accept redeployment to a less re-
sponsible position with the Respondent.

6. On 29 August 1994 the Appellant lodged an appeal
with the Public Service Appeal Board claiming that
his dismissal was harsh, unjust or unfair on the fol-
lowing bases:

(a) for 32 years, the Appellant was employed by
the State Government Insurance Commission;

(b) the Appellant’s diligence and competence have
resulted in him occupying by merit the posi-
tion of Manager, Government Insurance;

(c) on 3 May 1994, the Appellant was advised by
the Managing Director that a number of alle-
gations had been made against him. This
advice was seven months after the first alle-
gation had been made;

(d) the Managing Director appointed an independ-
ent consultant to review and report on the
allegations and responses;

(e) the SGIC Board of Commissioners considered
the independent report and an unproved claim
that the Appellant falsified a Statutory Decla-
ration and resolved to cancel the Appellant’s
contract and offer him a demoted position;

(f) the Board of Commissioners’ decision has
been made on a report that does not and can-
not conclude that any of the allegations against
the Appellant are truths. The claim that the
Statutory Declaration is false has been referred
to the Police. The Appellant refutes the ma-
jority of the allegations made against him
including those in relation to the making or
attempting to make a false Declaration;

(g) the Appellant rejected the offer of a demoted
position by way of a letter, written on his be-
half by the CPSU/CSA as his agent on 27 July
1994; and

(h) the Appellant has, following an investigation
by the Western Australian Police, been charged
with the offence of attempting to make a false
declaration, pursuant to section 170 of the
Criminal Code Act.

 7. In his initial Notice of Appeal to the Public Service
Appeal Board the Appellant sought “an order to be
reinstated to the position of Manager, Government
Insurance without loss of service or benefits”.

8. On the 26 October 1995, the first day of hearing of
the appeal, the Appellant requested and was granted
leave to amend the relief sought so as to seek only
“a declaration of unfair dismissal and compensa-
tion, commensurate with his length of service and
salary, in the amount of $76,381”.

9. With the consent of the parties, the Public Service
Appeal Board resolved to consider as a preliminary
issue the question of whether or not it had jurisdic-
tion to hear the Appeal in light of the amended relief
sought, particularly whether it had jurisdiction to
award compensation to the Appellant when the em-
ployment of the Appellant had been terminated and
he was not seeking reinstatement.

10. Upon hearing submissions from both parties, the Pub-
lic Service Appeal Board handed down its reasons
for decision on the preliminary issue on 31 May 1996,
concluding that it had jurisdiction to award compen-
sation as sought. A copy of the Board’s Reasons for
Decision are attached in Schedule 11.

11. Upon the Application of the Respondent and after
hearing submissions from the parties, the Public Serv-
ice Appeal Board has decided to exercise its power
pursuant to Section 27(l)(u) of the Industrial Rela-
tions Act (WA) and request the Full Bench to
determine the preliminary issue between the parties.”

On 31 May 1996, the Board, having heard the matter, handed
down its reasons for decision. The Board decided that it had
jurisdiction to hear and determine the claim by the appellant
in its amended form. That claim was an appeal under s.80I of
the Act against the decision of the respondent, the State Gov-
ernment Insurance Commission, to dismiss the appellant from
his employment with the respondent, effective from the close
of business on Thursday, 18 August 1994 on the grounds of
misconduct.

The Board had held that the award of compensation in an
appropriate case falls within the remedies available in adjust-
ing such matters as are referred to in s.80I of the Act. The
Board also held that while the limits on the award of compen-
sation set out in s.23A of the Act do not apply to the Board in
the exercise of its jurisdiction, in all other respects this re-
flects a consistency in the power of the Commission and its
constituent authorities to award compensation.

The Board went on to further hold that it would therefore be
absurd to suggest that in amending the Act to provide a spe-
cific power to the Commission and the other constituent
authorities under the Act to award compensation in a case of
unfair dismissal, particularly given the reasons for that amend-
ment, that Parliament would have overlooked the Board or, if
it was thought that it did not already have such a power, would
have intended that such a remedy should not be available to
the Board in the exercise of its jurisdiction.

It was therefore held that the Board had jurisdiction to hear
and determine the matter. The matter of the Board having de-
cided this question before it was referred to the Full Bench
was not the subject of any submission to the Full Bench.
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ISSUES AND CONCLUSIONS
The Board is constituted pursuant to s.80H of Part IIA of

Division 2 of the Act. The jurisdiction of the Board is set out
in s.80I of the Act, and s.80I, in its relevant parts, reads as
follows—

“(1) Subject to section 52 of the Public Sector Manage-
ment Act 1994 and subsection (3) of this section, a
Board has jurisdiction to hear and determine—

(a) an appeal by any public service officer against
any decision of an employing authority in re-
lation to an interpretation of any provision of
the Public Sector Management Act 1994, and
any provision of the regulations made under
that Act, concerning the conditions of service
(other than salaries and allowances) of public
service officers;

(b) an appeal a Government officer, who is the
holder of an office included in the Special
Division of the Public Service for the purposes
of section 6 (1) of the Salaries and Allowances
Act 1975, under section 78 of the Public Sec-
tor Management Act 1994 against a decision
referred to in subsection (1) (b) of that sec-
tion;

(c) an appeal, other than an appeal under section
78 (1) of the Public Sector Management Act
1994, by any Government officer who occu-
pies a position that carries a salary not lower
than the prescribed salary from a decision,
determination or recommendation of the em-
ployer of that Government officer that the
Government officer be dismissed;

(d) an appeal by a Government officer, other than
a person referred to in paragraph (b), under
section 78 of the Public Sector Management
Act 1994 against a decision referred to in sub-
section (1) (b) of that section;

(e) an appeal, other than an appeal under section
78 (1) of the Public Sector Management Act
1994, by any Government officer who occu-
pies a position that carries a salary lower than
the prescribed salary from a decision, deter-
mination or recommendation of the employer
of that Government officer that the Govern-
ment officer be dismissed,

and to adjust all such matters as are referred to in
paragraphs (a), (b), (c), (d) and (e).

...”
S.80L of the Act prescribes that certain provisions of Part II,

Division 2 of the Act apply, and s.80L, in its relevant parts,
reads as follows—

“(1) Subject to this Division the provisions of sections
26 (1) and (3), 27, 28, 31 (1), (2), (3), (5) and (6), 34
(3) and (4) and 36 that apply to and in relation to the
exercise of the jurisdiction under this Act of the Com-
mission constituted by a Commissioner shall apply,
with such modifications as are prescribed and such
other modifications as may be necessary, to the ex-
ercise by a Board of its jurisdiction under this Act.

(2) ...”
Part II, Division 2 of the Act, as that division is prescribed

to apply by s.80L of the Act, is limited and its application does
not include s.23 of the Act, which confers jurisdiction upon
the Commission to enquire into and deal with any “industrial
matter” as defined, or s.26(2) of the Act, which enables the
grant of relief or redress under the Act so that the Commission
is not restricted to the specific claim made or to the subject
matter of the claim.

S.23A of the Act does not apply either to the exercise of the
Board’s jurisdiction. However, since s.27 of the Act applies to
the exercise of the Board’s jurisdiction, s.27(1)(u) does apply.

The meaning of the word “adjust”, as it appears in s.80I of
the Act, was of importance.

The jurisdiction of a Board constituted pursuant to s.80H of
the Act is to be found in s.80I, subject only to s.80L, and does
not rely upon the existence of an “industrial matter” as de-
fined in the Act under s.23.

The jurisdiction of a Board constituted pursuant to s.80H of
Part IIA of Division 2 of the Act can be distinguished from
that of the Commission constituted by a Commissioner pursu-
ant to Part II, Division 2, and from that of the other constituent
authorities existing under Part IIA, Division 2.

The meaning of the word “adjust” is referred to in the Con-
cise Oxford Dictionary as follows—

“1 tr. a arrange; put in the correct order or position. b
regulate, esp. by a small amount. 2 tr. (usu. foll. by to)
make suitable. 3 tr. harmonize (discrepancies). 4 tr. as-
sess (loss or damages). 5 intr. (usu. foll. by to) make
oneself suited to; become familiar with (adjust to one’s
surroundings).”
[The Concise Oxford Dictionary—8th Edition, p.15—my
emphasis]

The word “adjustment” in Words and Phrases Legally De-
fined—Third Edition, is defined in the following terms—

“The word “adjustment” is a word in common use. It is
commonly applied to the settlement among various par-
ties of their several shares in respect of claims, liabilities,
or payments relating to a general average claim. That is
not its only application; it is a word which is applied to
other matters in the same manner in which it is commonly
applied in marine insurance. When there are matters which
require rearranging, regulating, or equalising so as to re-
store the true balance, the process of so rearranging, setting
right, regulating or equalising may be described as
“adjusting”.Re Buckinghamshire CC & Hertfordshire CC
(1899) 68 LJQB 417 at 423, per Bruce J.”
[Words and Phrases Legally Defined—Third Edition,
p.41]

It was submitted by Mr Momber (of Counsel), on behalf of
the respondent, that we were bound to apply the authority which
I now refer to in which the House of Lords overruled the rea-
sons for judgment In re Buckinghamshire County Council and
Hertfordshire County Council [1899] 68 LJQB 417. In Urban
District Council of Caterham v Rural District Council of
Godstone [1904] AC 171 (HL) the House of Lords considered
the meaning of “adjustment” as it appeared in s.62 of the Lo-
cal Government Act 1888 (England). What had occurred was
that the Surrey County Council made an order constituting the
parish of Caterham as a special urban district whereupon the
parish ceased to form part of the Godstone Rural District and
the parish ceased to be rated for the highway expenses of the
rural district. The Godstone Rural District claimed an arbitra-
tion to adjust matters between itself and the Urban District of
Caterham under s.62 of the Local Government Act 1988 (Eng-
land). I paraphrase what Their Lordships said as follows. It
was held that the loss of this contribution was not a matter
which was required to be adjusted between the rural district
and the new urban district under s.62. It was held that that
section does not give compensation for any such loss of profit.
Their Lordships held that the word “adjustment” did not seem
appropriate to the compensation of one district for being placed
in a less advantageous financial position than before the al-
teration in its boundaries. Their Lordships held that the word
“adjustment” means a division of existing assets, while “com-
pensation” would quite rightly be interpreted to mean the loss
of some right to obtain income by rating or of some area which
would furnish the right to get income.

It seemed quite contrary to the principle in the case of an
alteration of boundaries applicable to a municipal body which
is for the future self-sufficing to make the adjustment of its
“property and income debts and liabilities” a subject of com-
pensating arrangements. It was held that it could not be
presumed that there was compensation applicable without ex-
press words.

The question before us was whether there was jurisdiction
to award compensation where there is no existing or prospec-
tive continuing relationship of employer and employee.

Jurisdiction is not conferred on the Board by s.23 of the Act,
which confers jurisdiction in the case of “industrial matters”
as defined in s.7 of the Act. S.23 confers jurisdiction on the
Commission constituted as the Commission proper and not
constituted by a constituent body.

Jurisdiction is conferred on the Board by s.80I of the Act in
cases of appeals against those decisions prescribed in s.80I.
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(The section does not apply to Chief Executive Officers (see
s.52 of the Public Sector Management Act 1994 (as amended))).
It is not at all a condition precedent to jurisdiction that the
subject matter of an appeal under s.80I falls within the defini-
tion of “industrial matter” or that the relationship of employer
and employee be existing or prospectively continuing. As Mr
Rea, for the appellant, submitted, whether or not an industrial
matter exists is irrelevant. Similarly, whether the contract of
employment or any employment relationship is still in exist-
ence is irrelevant. Hence, RRIA v ADSTE 68 WAIG 11 (IAC)
(“Pepler’s Case”) and Kounis Metal Industries Pty Ltd v TWU
73 WAIG 14 (IAC) line of cases is not to the point.

Whether jurisdiction exists depends on whether the matter
before the Board on appeal is a matter prescribed by s.80I of
the Act. Coincidentally, the matter may be an industrial mat-
ter, but it is not a sure qua non.

The question then to be answered is whether s.80I of the Act
confers on the Board jurisdiction and/or power to award com-
pensation. The question posed to the Full Bench was directed
to whether the Board had jurisdiction to award compensation
“in a claim of unlawful or unfair dismissal”.

The jurisdiction in the Board under s.80I(1)(e) of the Act is
to hear and determine an appeal, other than an appeal under
section 78(1) of the Public Sector Management Act 1994 (as
amended), by any government officer who occupies a posi-
tion that carries a salary not lower than the prescribed salary
from a decision, determination or recommendation of the em-
ployer of that government officer that the government officer
be dismissed. Therefore, put shortly, the Board has jurisdic-
tion to hear and determine an appeal from the employer’s
decision, determination or recommendation to dismiss. Since
the jurisdiction under s.80I is to hear and determine appeals,
then it is clear that the original decision, etc, to dismiss is to be
reviewed, and if the Board is of opinion that there was an error
or unfairness in the decision then it is to be “adjusted”.

It was not in issue that the appellant’s employment was ter-
minated by notice dated 18 August 1994 to take effect four
weeks thence.

The notion of what an appeal is was discussed by Heerey J
in Elazac Pty Ltd v Commissioner of Patents and Another 125
ALR 663 at 666 (FC)—

“In a legal context, the notion of appeal ordinarily con-
veys the meaning that a person who has unsuccessfully
contested the making of a decision seeks the reversal or
variation of that decision from a higher court or tribunal.
In litigation, “... an appeal is the formal proceeding by
which an unsuccessful party seeks to have the formal or-
der of a court set aside or varied in his favour by an
appellate court”: Commonwealth v Bank of New South
Wales (1949) 79 CLR 497 at 625. For present purposes
the element of being “unsuccessful” is relevant. A person
cannot be “unsuccessful” unless he or she has taken part
in the process by which the decision complained of has
been reached. In that sense “appeal” is to be contrasted
with a right of challenge given to a “person aggrieved”.

In Attorney-General of the Gambia v N’Jie [1961] AC
617 the Privy Council had to consider an appeal by the
Attorney-General against a decision of the West African
Court of Appeal setting aside an order striking off the
respondent from the roll of legal practitioners. The re-
spondent argued that the Attorney-General was not a
“person aggrieved” for the purposes of the Order in Coun-
cil which conferred a right of appeal to the Privy Council.
The Privy Council said (at 634):

In support of this preliminary point Mr Gratiaen
referred to the judgment of James LJ in Ex parte
Sidebotham (1880) 14 Ch D 458 CA at 465 where
he said: A “person aggrieved” must be a man who
has suffered a “legal grievance, a man against whom
a decision has been pronounced which has wrong-
fully deprived him of something, or wrongfully
refused him something, or wrongfully affected his
title to something”. If this definition were to be re-
garded as exhaustive, it would mean that the only
person who could be aggrieved would be a person
who was a party to a lis, a controversy inter partes,
and had had a decision given against him. The Attor-
ney-General does not come within this definition,

because, as their Lordships have already pointed out,
in these disciplinary proceedings there is no suit be-
tween parties, but only action taken by the judge, ex
mero motu or at the instance of the Attorney-Gen-
eral or someone else, against a delinquent practitioner.

But the definition of James LJ is not to be regarded
as exhaustive. Lord Esher MR pointed that out in Ex
parte Official Receiver; Re Reed, Bowen & Co
(1887) 19 QBD 174 at 178; 3 TLR 640 CA. The
words “person aggrieved” are of wide import and
should not be subjected to a restrictive interpreta-
tion. They do not include, of course, a mere busybody
who is interfering in things which do not concern
him; but they do include a person who has a genuine
grievance because an order has been made which
prejudicially affects his interests.

A right of “appeal” however would usually be consid-
ered as extending only to “... a person who was a party to
a lis, a controversy inter partes, and had had a decision
given against him.”

As His Honour’s observations indicate, an appeal under s.80I
of the Act is more equatable to an appeal by a person aggrieved
with a decision than an appeal to a court as part of the process
of litigation. That therefore is the view I take.

Under s.80I(1)(e), a person appeals against a decision, etc,
to dismiss him/her, to terminate his/her contract of employ-
ment. The hearing is one de novo. (There would not necessarily
be any formal “hearing” or “hearing” as such involving the
employee in the workplace. I am not suggesting that there
should be (see Shire of Esperance v Mouritz 71 WAIG 891
(IAC))).

The Board (see s.80L of the Act) is required to deal with the
appeal in accordance with s.26(1) and (3) of the Act. In other
words, it is required to hear and determine the appeal, acting
according to equity, good conscience and the substantial mer-
its of the case, without regard to technicalities and legal forms,
and to have regard for the interests of the persons concerned
whether directly affected or not, and, where appropriate, for
the interests of the community as a whole. Having so heard
and determined the matter, the Board is empowered in rela-
tion to all matters where appeals lie under s.80I(1) of the Act
“to adjust all such matters as are referred to in paragraphs (a),
(b), (c), (d) and (e)”.

Appeals under s.80I not only lie against dismissals but against
decisions as to conditions of service other than salaries or al-
lowances of public officers, against decisions under s.78(1)(b)
of the Public Sector Management Act 1994 (as amended), in-
cluding decisions denying an increment, terminating
employment, reducing classification levels, disciplinary find-
ings and other matters. Those are some of the provisions of
s.80I which enable appeals by government officers. Appeals
under s.80 are not confined to appeals against dismissals. Ac-
cordingly, the Board’s power of adjustment relates to a variety
of matters, not exclusively to dismissals. Accordingly, it might
be said that compensation could be a useful tool generally (if
available) under s.80I of the Act.

The question to be answered involves the interpretation of
the word “adjust”. The word must be construed in the context
of the whole of s.80I and in the context of the whole of the Act.

The objects of the Act are contained in s.6. S.6(c) reads as
follows—

“The principal objects of this Act are—
(c) to provide means for preventing and settling indus-

trial disputes not resolved by amicable agreement,
including threatened, impending and probable indus-
trial disputes, with the maximum of expedition and
the minimum of legal form and technicality;”

The objects section of an Act may provide assistance in its
interpretation. However, when considering an objects provi-
sion, one must bear in mind that that provision alone will not
represent the object of the legislation. Intention is to be gleaned
from the whole of the Act, and regard must also be had to
other sections (see Pearce and Geddes “Statutory Interpreta-
tion in Australia” (4th Edition) at pages 118-119 and see
Municipal Officers’ Association of Australia v Lancaster and
Another 37 ALR 559 at 579 (FC), but see Tickner v Bropho
114 ALR 409 (FC)).
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In this case, the section should be read as furthering s.6(c)
of the Act (see also s.18 of the Interpretation Act 1984 (as
amended) which provides)—

“In the interpretation of a provision of a written law, a
construction that would promote the purpose or object
underlying the written law (whether that purpose or ob-
ject is expressly stated in the written law or not) shall be
preferred to a construction that would not promote that
purpose or object.”

When one remembers that the Board is empowered to hear
and determine and to adjust all such matters as are referred to
in s.80I(1) of the Act, then one must conclude that an author-
ity such as Urban District Council of Caterham v Rural District
Council of Godstone (HL) (op cit) is of little assistance. That
case refers to a somewhat esoteric area involving the adjust-
ment of municipal boundaries in England. The authority is
quite distinguishable for that reason, even given that judgments
of the House of Lords are binding where there is no relevant
decision of the High Court (see Commissioner of State Taxa-
tion (WA) v Linton (1978) 8 ATR 526 (WA Supreme Court)
(FC)).

To opine that if the legislature intended “adjust” to mean
“compensate” it would have said so, as the House of Lords
held in Urban District Council of Caterham v Rural District
Council of Godstone (HL) (op cit), is to reach an opinion that
does not sit easily with an Act such as this Act of which the
objects include s.6(c), when s.80I uses the word “adjust” to
empower the resolution of appeals which exist against deci-
sions made in relation to different aspects of the employment
of a government officer.

Some importance was attached in argument to Pepler’s Case
(op cit). That case was decided upon and directed to what ju-
risdiction was conferred upon the Commission. That
jurisdiction depended upon the meaning of “industrial matter”
and the question whether the power to deal with an industrial
matter was restricted. The Industrial Appeal Court did not con-
sider s.80I of the Act and had no occasion to. It is not a decision
apposite to the question before us, but some other submis-
sions were made in relation to Pepler’s Case (op cit) which I
will turn to later in these reasons.

As I have already observed, jurisdiction to hear and deter-
mine a matter is conferred on the Board not by the definition
of “industrial matter”, but by the words of s.80I of the Act.
Jurisdiction does not therefore depend on the relationship of
employer and employee being in existence or being prospec-
tively reactivatable.

S.80I of the Act prescribes that certain decisions and recom-
mendations, etc, made by or on behalf of the employer of a
government officer, including, but not restricted to, decisions
to dismiss, may be appealed against and may be heard and
determined and adjusted.

Having regard to s.80I, to s.6(c), and to the meaning of the
word “adjust”, as well as s.18 of the Interpretation Act 1984
(as amended), it is quite clear that the word “adjust” enables,
upon appeal, the Board to exercise wide powers. Those pow-
ers are to “adjust” all such matters as are referred to in
s.80I(1)(a) to (e) of the Act.

We were taken to s.23A of the Act which was inserted in the
Act and came into operation on 1 December 1993, but long
after Pepler’s Case (op cit). That expressly conferred power to
award compensation in relation to “industrial matters” ((ie)
s.23 matters).

There were two relevant submissions put in regard to that. It
was submitted that because such an amendment was not made
to s.80I of the Act, then the power to order compensation did
not exist in s.80I. However, there was another submission that
such an amendment was not made because it was not neces-
sary to make it, the power to order compensation already
existing.

Much emphasis was laid in submissions by Mr Momber upon
the dicta of Pepler’s Case (op cit) that, in order that the court
find a power in the Act to award compensation, it must be
expressed. I would add that, in Pepler’s Case (op cit), there
was no reference to this provision and no reference to Part IIA
and Division 2 of the Act and those provisions.

I would also add that the specific word “adjust”, connoting
a power to do what is necessary to be done, also leads one to

the conclusion that the legislature contemplated taking any
necessary steps to resolve a matter. That that is so is corrobo-
rated by the meaning of “adjust” as defined in The Macquarie
Dictionary, 2nd Edition, most appositely to mean—

“to settle or bring to a satisfactory state, so that parties
are agreed in the result.”

That meaning might better apply here with the words “to
settle or bring to a satisfactory result”, since the exercise of
the powers under s.80I of the Act are not dependent upon the
agreement of the parties. Such a conclusion is fortified by the
existence of Part IIA, Division 2, as a separate set of provi-
sions conferring historically and presently a separate exercise
of jurisdiction on the Board from that conferred by s.23 of the
Act, and the words “industrial matter”.

Because of the use of the word “adjust” cast in wide terms,
and interpreted so that the objects of the Act will be reflected
in the section, there is no substance in Mr Momber’s submis-
sion that the power to order compensation is too far removed
from “adjusting” a dismissal to be contemplated by the sec-
tion.

In my opinion therefore the word “adjust” means to do what-
ever would be necessary to remedy the decision appealed
against. The scope and terms of an appeal is, in the end, gov-
erned by the terms of the enactment creating it (see
Commissioner for Railways (NSW) v Cavanough [1935] 53
CLR 220 at 225 (HC)). It is noteworthy, on the same author-
ity, that adjustment would include an order that wages and
entitlements lost by a dismissal be ordered to be paid by the
Board. Once a dismissal is reversed, it means that the officer
was never out of office (see also Grady v Commissioner for
Railways (NSW) [1935] 53 CLR 229 at 233 (HC)). If such
orders as those could be made, then within the wide meaning
which should be given to the word “adjust”, compensation
can certainly be ordered in lieu of or complementary to such a
declaration. I repeat what I said on pages 19-20 as to the wide
meaning of the word “adjust”. To read the ordinary meaning
of the words of the Act to mean that leads to no ambiguity or
absurdity and is clearly consonant with the legislative inten-
tion of the Act (see Cooper Brookes (Wollongong) Pty Ltd v
Commissioner of Taxation of the Commonwealth of Australia
[1980-1981] 147 CLR 297 at 321 (HC) and see per Dixon J in
Broken Hill South Ltd v Commissioner of Taxation (NSW)
[1936-1937] 56 CLR 337 at 371 (HC)).

Some attention should be paid to s.101 of the Public Sector
Management Act 1994 (as amended) which was referred to in
submissions. That section reads as follows—

“Subject to section 23A(4) of the Industrial Relations
Act 1979 and section 58 of the Workplace Agreements
Act 1993, the maximum compensation payable under this
Act or any other written law in respect of the termination
of the employment of an employee in the Public Sector
by—

(a) the employing authority of a department or or-
ganization; or

(b) the employee,
is an amount equal to the amount of the remuneration to
which the employee is entitled for the period of one year
ending immediately before the day on which that employ-
ment is terminated.”

What it therefore provides is that subject to s.23A(4) of the
Act and s.58 of the Workplace Agreements Act 1993 (as
amended), the maximum compensation payable under that Act
or any other written law in respect of the termination of em-
ployment of an employee in the Public Sector by the employing
authority, etc, or the employer, is limited to the twelve month
period referred to above. Since s.23A of the Act governs the
jurisdiction of the Commission and not the Board, and s.58 of
the Workplace Agreements Act 1993 (as amended) refers to
the jurisdiction of the Industrial Magistrates Court, those pro-
visions cannot be read as affecting the exercise of jurisdiction
of the Board. What it purports to do is limit the amount of
compensation awardable under the Public Sector Management
Act 1994 (as amended). There is compensation provided for
under s.59 and s.66 of that Act where an executive officer has
no right to return. There would seem to be a restriction upon
the maximum compensation payable under any written law in
respect of the termination of an employee in the public sector
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by the employing authority, etc. Government officers are pre-
sumably employees in the public sector (see s.3 of the Public
Sector Management Act 1994 (as amended)).

A “written law” is defined in s.5 of the Interpretation Act
1984 (as amended) as “all Acts for the time being in force and
all subsidiary legislation for the time being in force”.

The Act is a written law as defined. The question is whether
s.80I of the Act is part of a written law in respect of the termi-
nation of an employee in the public sector. That is almost
certainly the case, particularly because s.80I enables appeals
against a dismissal ((ie) the termination of employment of a
government officer and the adjustment by way of compensa-
tion of that decision). However, it is not really necessary to
decide that point.

Emphasis was laid in submissions by Mr Momber on the
point that Parliament would not intend that there be a power to
award compensation where there was no limit to the same and
no right of appeal against any such decision. That is a submis-
sion in which I do not find merit. That there is no limitation on
the amount of compensation and provision for appeal is not to
the point. There is no right of appeal against any s.80I deci-
sion. I do not see that that absence of a right at all should be
seen to derogate from the wide powers available under s.80I
and meant to be made.

As to the limit on compensation awardable, there is one now,
it would seem. In the past, the existence of no such limit did
not mean that the words of the section did not confer such a
jurisdiction and/or enable the exercise of such a power, ac-
cording to law. Parliament simply saw fit not to prescribe a
right of appeal against s.80I decisions.

I have considered all of the submissions and all of the mate-
rial. I would answer the question posed to the Full Bench “Yes”.
I would remit the matter back to the Board with that answer.

COMMISSIONER C B PARKS: I agree with the Reasons
for Determination of The Hon President and his determina-
tion of the question of law referred therein.

COMMISSIONER P E SCOTT: The question which has
been referred to the Full Bench is “does the Public Service
Appeal Board have jurisdiction to hear and determine an ap-
peal where the appellant does not seek reinstatement but
compensation for unlawful or unfair dismissal?”

The Public Service Appeal Board (“PSAB”) has jurisdic-
tion as specified in s80I of the Industrial Relations Act 1979
(“the Act”), subject to s52 of the Public Sector Management
Act and subsection (3) of s80I of the Act, neither of which are
relevant to this matter. Section 80I specifies that jurisdiction
as being to “hear and determine” five types of appeals relating
to matters of interpretation of the Public Sector Management
Act by an employing authority, decisions relating to substand-
ard performance, disciplinary matters, and offences, where the
employer has made a decision, (other than in s80I(1)(a) which
relates to interpretation) to reprimand, transfer, impose a fine,
reduce remuneration, reduce classification, or dismiss the
employee. The PSAB then has jurisdiction upon hearing and
determining those matters to “adjust all such matters as are
referred to” in those matters.

As to the approach to be taken to the interpretation of legis-
lation, the High Court in Cooper Brookes (Woolongong) Pty
Ltd v Federal Commissioner of Taxation [1980-81] 147 CLR
297 at 320-321) stated:

“The rules, as D.C. Pearce says in Statutory Interpreta-
tion, p. 14, are no more than rules of common sense,
designed to achieve this object. They are not rules of law.
If the judge applies the literal rule it is because it gives
emphasis to the factor which in the particular case he
thinks is decisive. When he considers that the statute ad-
mits of no reasonable alternative construction it is because
(a) the language is intractable or (b) although the lan-
guage is not intractable, the operation of the statute, read
literally, is not such as to indicate that it could not have
been intended by the legislature.

On the other hand, when the judge labels the operation
of the statute as “absurd”, “extraordinary”, “capricious”,
“irrational” or “obscure” he assigns a ground for conclud-
ing that the legislature could not have intended such an
operation and that an alternative interpretation must be
preferred. But the propriety of departing from the literal

interpretation is not confined to situations described by
these labels. It extends to any situation in which for good
reason the operation of the statute on a literal reading does
not conform to the legislative intent as ascertained from
the provisions of the statute, including the policy which
may be discerned from those provisions.”

(Mason and Wilson JJ)
In this case, the word requiring interpretation is “adjust”. It

is to be read in the context of that particular section of the Act,
and the Act as a whole including its objects.

The term “adjust” was the subject of a number of definitions
and decisions drawn to the Full Bench’s attention. The defini-
tion of adjust contained within the Concise Oxford Dictionary
covers a broad range of possible meanings. Each needs to be
assessed as to its relevance to the circumstances. “Arrange or
put in the correct order or position”, “regulate (especially by a
small amount)”, “to make suitable”, “harmonise (discrepan-
cies)” and “assess (loss or damages)” are all meanings which
may be relevant, depending upon the particular matters being
dealt with. As to a dismissal, this could be put in correct order,
or made suitable by reinstatement or re-employment. There is
nothing to imply that this might mean the payment of com-
pensation. However, the assessment of loss or damage may
have a meaning associated with compensation. Assess means
“ estimate the size or quality of”, “estimate the value of (a
property) for taxation”, “fix the amount of (a tax etc) and im-
pose it on a person or community” “fine or tax (a person,
community, etc) in or at a specific amount” (Concise Oxford
Dictionary 8th Edition). It would follow then that adjust has a
meaning which includes an order for compensation for loss or
damages. However, given other authorities and the context of
the terms within the section of the Act, and in the context of
the Act as a whole, I find that this meaning does not apply.
The meaning of the term adjust was considered by the House
of Lords in Caterham and Godstone [1904] AC 171 (HL),
where the matter under consideration was the issue of “the
adjustment of property, debts, liabilities and expenses” involved
in the separation of Caterham from Godstone Rural District
pursuant to the Local Government Act 1888. All other mem-
bers of the bench agreed with the views of the Earl of Halsbury
LC that:

1. adjustment of those things was not the same as com-
pensation for loss of income,—the concepts of
adjustment and compensation are not the same; and

2. the legislature has “shewn that it can use appropriate
and express words to convey its purpose” and ex-
pressed the view that if it had intended to provide for
compensation it would have done so with express
words.

Lord Davey noted that there are Acts of Parliament which
“give a right to compensation to persons injuriously affected
by the exercise of statutory powers and one would have ex-
pected that, if that was the meaning of the Act, it would have
been expressed in plain terms”. (p 174)

I take from this decision, not that its principles are isolated
to the matter of local government boundaries, but apply to the
issue of the legislature using words to clearly express its in-
tentions, such words being used in other legislation where such
is its intention, and further that the concepts of adjustment and
compensation are different. Those principles apply equally to
the matter before the Full Bench.

The first mentioned principle was supported by Kennedy J
in RRIA v ADSTE (68 WAIG 11 at 17) (IAC) (“Pepler’s
Case”), where he noted that if the Parliament desires the Com-
mission to have such a power (to make an order for
compensation), it should legislate to that effect, as indeed it
has already done in the limited context of s96I”. He went on to
say that the denial of that power did not deny the Commis-
sion, whose powers were under consideration, the power to
deal with the matter, but “simply to deny that its power to do
so is unconstrained in any manner. It may deal with a com-
plaint of unfair dismissal in the most appropriate manner, by
ordering re-employment in a proper case.” (p 18)

Compensation is not an adjustment of such a decision but
requires a decision which is one step removed from reinstate-
ment. All of the matters subject to appeal under s80I, being
reprimand, transfer, imposition of a fine, reduction of remu-
neration, reduction of classification and dismissal can be put
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in corrected order by their reversal. This involves a solution
within the employment relationship. Compensation does not.
Further, if compensation for loss or injury is to be available as
a remedy for dismissal, then it should also be available for the
remedy to a reprimand, transfer, fine, or reduction in remu-
neration or classification. This could not have been envisioned
for government officers as far back as 1920 when the Public
Service Appeal Board Act No. 14 of 1920 was enacted. This
gave the PSAB jurisdiction to hear and determine certain types
of appeals, similar to those in s80I (except there was no provi-
sion for an appeal against a decision to dismiss) “and to adjust
all such matters as aforesaid.” (s6) Reinstatement or re-em-
ployment which might include an order for wages or salary
forgone during the period between the dismissal and the re-
versal of that decision by reinstatement or re-employment
which can be provided by way of adjustment. As noted in
Commissioner for Railways (NSW) v Cavanough [1935] 53
CLR 220 at 225 (HC), and Grady v Commissioner for Rail-
ways (NSW)[1935] 53 CLR 229 at 233 (HC) the result of a
successful appeal is the reversal of the decision appealed against
as if it had never been made or never taken place. This would
include, in the case of a dismissal which was reversed, pay-
ment of salary lost in the intervening period. The remedy for a
reduction in remuneration or in classification would be the
same. However, this does not constitute compensation, cer-
tainly not in terms of compensation referred to in s23A which
is for loss or injury caused by the dismissal. This is another
matter entirely.

In examining s80I in the context of the Act as a whole it is
noted that s23 provides that “(s)ubject to this Act the Com-
mission has cognisance of and authority to deal with any
industrial matters”. This power is “subject to the Act”, not an
all encompassing authority to do all things that are necessary
to deal with an industrial matter. The matters it can deal with
are “industrial matters” as defined, not other matters. The au-
thority of the PSAB is to deal with certain specified matters.

Following the series of decisions dealing with the award by
the Commission of compensation, the Act was amended to
insert s23A. This sets out the powers of the Commission in
dealing with the claim of harsh, oppressive or unfair dismissal
and provides:

“23A. (1) On a claim of harsh, oppressive or unfair dis-
missal, the Commission may—

(a) order the payment to the claimant of
any amount to which the claimant is
entitled;

(b) order the employer to reinstate or re-
employ a claimant who has been
harshly, oppressively or unfairly dis-
missed;

(ba) subject to subsections (1a) and (4), or-
der the employer to pay compensation
to the claimant for loss or injury caused
by the dismissal; and

(c) make any ancillary or incidental order
that the Commission thinks necessary
for giving effect to any order made
under this subsection.

(1a) The Commission is not to make an order un-
der subsection (1) (ba) unless it is satisfied that
reinstatement or re-employment of the claim-
ant is impracticable.

(2) An order under subsection (1) may require that
it be complied with within a specified time.

(3) If an employer fails to comply with an order
under subsection (1) (b) the Commission may,
upon further application, revoke that order and,
subject to subsection (4), make an order for
the payment of compensation for loss or in-
jury caused by the dismissal.

(4) The amount ordered to be paid under subsec-
tion (1) (ba) or (3) is not to exceed 6 months’
remuneration of the claimant, and for the pur-
poses of this subsection the Commission may
calculate the amount on the basis of an aver-
age rate received during any relevant period
of employment.

[Section 23A inserted by No. 15 of 1993 s.7; amended by
No. 1 of 1995 s.42.]”

By virtue of the provisions of sections 80G and 80W of the
Act, this also applies to the Public Service Arbitrator and to
the Railways Classification Board respectively. Both of these
constituent authorities also rely on the existence of an indus-
trial matter for their jurisdiction. In this way, the PSAB is
different from the Commission and other constituent authori-
ties. It has been argued that the jurisdiction and powers of the
PSAB are not so limited as those of the Commission and the
other constituent authorities because of this. However, the
PSAB is limited to dealing with a specified range of matters
and not to all industrial matters. Its power is to adjust.

There was debate before the Full Bench as to the reason
why Parliament did not specify for the PSAB the limits it has
specified for the Commission and for the other constituent
authorities in dealing with unfair dismissal claims. On the one
hand, it is said for Mr Johnson that this is because no amend-
ment was necessary—the power to “adjust” is sufficient to
enable the PSAB to award compensation. On the other hand,
it is said for SGIC that there was no such amendment, also
because it was not needed, but that the reason for this was that
the PSAB was not considered to have any such power of award-
ing compensation and therefore no such limits were necessary.

It seems, bearing in mind the decisions in Caterham and
Godstone (op cit) and Pepler (op cit) that when the legislature
chose to specifically grant to the Commission and certain con-
stituent authorities the power to award compensation it did so
in a way which set well defined limits, including that:

1. There is to be no order for compensation “for loss or
injury caused by the dismissal” unless reinstatement
or re-employment is impracticable; and

2. Such compensation is not to exceed six months pay,
and it specified how this is to be calculated.

It would be unusual then if the legislature chose to not amend
the powers of the PSAB to enable it to grant compensation on
the basis that such power already existed and yet choose not to
prescribe limits to the exercise of that power as it has provided
for the Commission and other constituent authorities. The
PSAB then would have power to grant compensation of a un-
limited amount and without any specification of reinstatement
being the pre-eminent remedy. It may be that such a limit is
set by s101 of the Public Sector Management Act 1994, how-
ever, this matter is dealt with later in these reasons. It is more
likely that it did not amend the powers of the PSAB because it
was never intended that the PSAB grant compensation in lieu
of reinstatement or re-employment. This does not leave the
PSAB without power to adjust the dismissal, or any of the
other matters appealed against. All of these are matters which
can be adjusted ie arranged or put in correct order. The appro-
priate and obvious adjustment of a dismissal is reinstatement.

As to s101 of the Public Sector Management Act, 1994, Mr
Rea for Mr Johnson says that this demonstrates that the legis-
lature already contemplated that the PSAB has the power to
award compensation and sought to cap it. He says that it does
not create a power of itself.

Section 101 of the Public Sector Management Act, 1994
provides:

“Restriction on compensation payable for early ter-
mination of employment
101. Subject to section 23A(4) of the Industrial Rela-
tions Act 1979 and section 58 of the Workplace
Agreements Act 1993, the maximum compensation pay-
able under this Act or any other written law in respect of
the termination of the employment of an employee in the
Public Sector by—

(a) the employing authority of a department or or-
ganization; or

(b) the employee,
is an amount equal to the amount of the remuneration to
which the employee is entitled for the period of one year
ending immediately before the day on which that employ-
ment is terminated.”

I note that s101 is subject to s23A(4) of the Industrial Rela-
tions Act and s58 of the Workplace Agreements Act 1993, both
of which sections deal with unfair dismissal, however, no
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mention of s23A(4) is made in s80L which imports certain
other provisions of the Act in to the PSAB jurisdiction, and
this would be the appropriate section for such matters to be
contained if the power to grant compensation was intended. It
does not create the power to award compensation where such
does not already exist. I am not satisfied that s101 of the Pub-
lic Sector Management Act clarifies the question further.

It should also be noted, in considering the intentions of the
legislature and the context of the Act in which this power to
adjust arises, that the decisions of the PSAB are not open to
appeal. Section 80L which imports certain provisions of the
Act to the operation of the PSAB differs from s80G which
applies to the Public Service Arbitrator, and s80W which ap-
plies to the Railways Classification Board. Decisions of both
of these constituent authorities, as well as decisions of the
Commission, are subject to appeal to the Full Bench of the
Commission by virtue of the provisions of Division II of Part
II of the Act. (It is noted that s80G(2) and 80W(2) exempt
decisions of those constituent authorities relating to salaries
and classifications from the appeal to the Full Bench.) Other-
wise decisions of those constituent authorities are appealable.
As no appeal arrangements exist for the PSAB, it would be
strange that the legislature:

1. In deciding not to amend the powers of the PSAB in
the belief that the power to order compensation al-
ready exists;

2. In deciding not to impose the limitations which ap-
ply to the Commission and other constituent
authorities in awarding compensation:

should do so in the knowledge that the decisions of the PSAB,
unlike those of the Commission and other constituent authori-
ties, are not subject to appeal. This lack of appeal process may
be in recognition of the limited range of matters with which
the PSAB can deal compared with the broader range of “in-
dustrial matters” with which the Commission and other
constituent authorities can deal, and with its more limited pow-
ers.

The PSAB is made up of a Commissioner as Public Service
Arbitrator who shall be the Chairman, and an employee repre-
sentative and an employer representative, neither of whom are
required to be qualified in any particular way. The decision of
the majority shall be the decision of the PSAB, and this ma-
jority may be formed by the employee and employer
representatives. It would be extraordinary within the context
of the legal system for such a tribunal to have the power to
make orders, not subject to review, for unlimited amounts of
compensation for loss or injury arising from a reprimand, trans-
fer, fine, reduction in remuneration or classification, but limited
to one year’s pay in the case of dismissal. I cannot imagine
that the legislature ever intended this to be the case.

On the bases that I find that the term “adjust” does not mean
compensation for loss or injury, that the concepts are differ-
ent, that there is no evidence that the legislature intended the
PSAB to have the power to order compensation, but rather
that the scheme of the Act indicates that it does not have such
power, I find that the PSAB does not have the power to order
compensation.

The principal objects of the Act as set out in s6 are not com-
promised by this conclusion as a remedy, and the obvious and
pre-eminent remedy, of reinstatement or re-employment, are
open to the PSAB as the adjustment to be made for unlawful
or unfair dismissal.

I would answer the questions posed to the Full Bench “No”.
THE PRESIDENT: For those reasons, the question posed to

the Full Bench is answered “Yes” and determined accordingly,
and the matter is remitted back to the Board with that answer.

Determine accordingly,
Appearances:Mr E Rea, as agent, on behalf of the appel-

lant.
Mr P R Momber (of Counsel), by leave, on behalf of the

respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Terence Hurley Johnson
(Appellant)

and

State Government Insurance Commission
(Respondent).

No. PSAB 16 of 1994.

BEFORE THE FULL BENCH
HIS HONOUR THE PRESIDENT P.J. SHARKEY

COMMISSIONER C.B. PARKS
COMMISSIONER P.E. SCOTT.

7 March 1997.

Determination.
WHEREAS in this matter the following question of law was
referred to the Full Bench with the consent of the President
pursuant to s.27(1) (u) of the Industrial Relations Act 1979 (as
amended) by the Public Service Appeal Board—

“Does the Public Service Appeal Board have jurisdiction
to award compensation in a claim of unlawful or unfair
dismissal where there is no existing or prospective con-
tinuing relationship of employer and employee?”

AND WHEREAS the matter having come on for hearing
and determination before the Full Bench on the 7th day of
February 1997, and having heard Mr E Rea, as agent, on be-
half of the appellant, and Mr P R Momber (of Counsel), by
leave, on behalf of the respondent, and the Full Bench having
reserved determination on the matter, and the determination
on the matter being delivered on the 7th day of March 1997,
and reasons given therefore, it is this day, the 7th day of March
1997, determined by the  Full Bench that the said question of
law be answered as follows—

“Yes”.
By the Full Bench

(Sgd.) P. J. SHARKEY,
[L.S.] President.

PRESIDENT—
Unions—Matters dealt with

under Section 66—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Kevin Warren Jarrett
(Applicant)

and

The West Australian Locomotive Engine Drivers’,
Firemen’s and Cleaners’ Union of Workers

(Respondent).

No 197 of 1997.

BEFORE HIS HONOUR THE PRESIDENT
P J SHARKEY.

14 February 1997.
Reasons for Decision.

THE PRESIDENT: This application came before me for
directions on 11 February 1997. The application is made under
s.66 of the Industrial Relations Act 1979 (as amended)
(hereinafter referred to as “the Act”).

It was conceded that the applicant is a member of the
respondent organisation, and that the respondent organisation
is an organisation as that is defined in s.7 of the Act. I therefore
have jurisdiction to hear and determine the application.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 85177 W.A.I.G.

I permitted an amendment of the application to enable the
applicant to apply for interim orders.

It is common ground that, by notice dated 16 January 1997
(exhibit 2), the General President of the respondent
organisation, Mr David Hathaway, purported to suspend the
applicant from his offices as General Vice-President and as
Fremantle Delegate. Such suspension was said to operate as
and from 16 January 1997 and purports to be still operating.

Again various meetings of the General Committee have been
held. However, the question of suspension has not been dealt
with.

Mr Jarrett submitted that the district which he now represents
is deprived of representation and that this state of affairs should
not be permitted to continue. He made reference to resolutions
of his district concerning his suspension, and to other matters,
including the disadvantage to his district if he cannot vote on
the matter of his suspension when it is before the General
Committee. He also submitted that the suspension and the
ensuing process did not comply with the rules and that he had
been denied natural justice. He is also the subject of charges
which he has been called upon to respond to in writing. He has
not done so.

Mr Hathaway, who appeared for the respondent organisation
in his capacity as the respondent organisation’s President,
submitted that the charges were serious, and that delays arose
because quorums could not be achieved for meetings because
of the failure of supporters of the applicant to attend. He also
submitted that problems arose because the applicant had not
answered the charges in writing as requested (something which
the applicant submitted he was not bound to do). In short, the
respondent organisation’s case was there was no breach of the
rules, no denial of natural justice, and that because of the
seriousness of the charges there should not be a lifting of the
suspension by interim order.

As to the meeting of 30 January 1997, the applicant was not
allowed to attend it, but it is not clear that the meeting dealt
with the question of suspension.

I am asked to declare that the directive that the applicant
respond in writing be declared null and void. I am not
persuaded, at this time, that it is. To determine that would
require further argument and evidence.

I note that all evidence was given from the bar table. Where
there was a conflict, I was unable therefore to make findings
as to what evidence I preferred.

Rule 16(c) is the rule most directly in point. I refer to Corse
v Robinson and CSA (Application No 1285 of 1996)
(unreported) delivered 6 December 1996 and the principles
set out therein. I also refer to McPolin v WALEDF&CU
(Application No 149 of 1997) (unreported) delivered 10
February 1997.

I have referred to s.26(1)(a) and (c) of the Act and s.6(f) of
the Act and take account of those provisions. I am satisfied
that there is a substantial case to be tried. I am satisfied that,
having regard to the seriousness of the charges, the detriment
to the respondent organisation is greater than that occasioned
to the applicant and his district by the continuing suspension.
Further, the final hearing and determination of this application
is listed for next week.

The process under the rules should, at this time, be allowed
to proceed.

There is insufficient evidence to establish that interim orders
2 and 3 should be granted. The onus lies on the applicant to
establish that such orders should be made.

For those reasons, I dismissed the application for interim
orders.

Appearances: Mr K W Jarrett on his own behalf as applicant.
Mr D K Hathaway on behalf of the respondent organisation.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Kevin Warren Jarrett
(Applicant)

and

The West Australian Locomotive Engine Drivers’,
Firemen’s and Cleaners’ Union of Workers

(Respondent).

No 197 of 1997.

BEFORE HIS HONOUR THE PRESIDENT
P J SHARKEY.

11 February 1997.
Order.

This matter having come on for a directions hearing before
me on the 11th day of February 1997, and having heard Mr K
W Jarrett on his own behalf as applicant and Mr D K Hathaway
on behalf of the respondent organisation, and having reserved
my decision on the application for interim orders, and having
determined that my reasons for decision will issue at a future
date, and having given such directions as are necessary or
expedient for the expeditious and just hearing and
determination of this matter, it is this day, the 11th day of
February 1997, ordered and directed as follows—

(1) THAT application No 197 of 1997 be and is hereby
adjourned for hearing and determination to 10.00 am
on Friday, the 21st day of February 1997.

(2) THAT leave be and is hereby granted to the appli-
cant herein to amend his application by adding to
such application paragraphs 1, 2 and 3 in the terms
of the notice filed herein on the 6th day of February
1997 and headed “Interim orders and declarations
sought”.

(3) THAT the abovenamed respondent organisation do
give discovery and inspection to the applicant herein
within five days of the 11th day of February 1997 of
all letters, circulars, notices and other documents sent
by it to delegates, branches and/or Westrail concern-
ing the suspension of the abovenamed applicant.

(4) THAT the application by the applicant herein for in-
terim orders be and is hereby dismissed.

(Sgd.) P. J. SHARKEY,
[L.S.] President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Kevin Warren Jarrett
(Applicant)

and

The West Australian Locomotive Engine Drivers’,
Firemen’s and Cleaners’ Union of Workers

(Respondent).

No 197 of 1997.

BEFORE HIS HONOUR THE PRESIDENT
P J SHARKEY.

6 March 1997.
Reasons for Decision.

THE PRESIDENT: This is an application brought under s.66
of the Industrial Relations Act 1979 (as amended) (hereinafter
referred to as “the Act”) by Mr Kevin Warren Jarrett, who, at
all material times, was a member of the respondent
organisation, which is an “organisation” as that is defined in
s.7 of the Act. In fact, the respondent is an organisation of
employees.

Until very recently, Mr Jarrett was also the General Vice-
President of the respondent organisation, therefore one of its
officers, a member of the General Committee, and the
Fremantle Delegate. He was, at all material times, a member
of the respondent organisation.
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By his application, as amended, Mr Jarrett alleges that he
was suspended from the offices which he holds, contrary to
the rules, by the General President by notice dated 16 January
1997. He alleges that this suspension was in breach of the rules.

Mr Jarrett further complains about decisions made at a
Special Meeting of the General Committee held on 12 February
1997. At that meeting the Committee resolved (see exhibit 5,
pages 32-33) as follows—

“That this General Committee having heard Mr Jarrett’s
explanations in relation to the charges as issued on the 16
January 1997, consider his explanations are unacceptable
and unsatisfactorily explains how Union Finances received
by him, in excess of those provided for in the Registered
Rule of this Union (be it $1 or $5’000) were withheld by
him without explanation or authority to or of the General
Committee at that time, is a blatant breach of trust. Fur-
ther, failing to abide by the directions of the general
President and holding meetings which were not in ac-
cordance with the rules.
This General Committee, now, after considering the facts,
directs that,
1) All Mr Jarrett’s positions held within the Union, be

declared vacant in accordance with rule 22(z).
2) That Mr Jarrett is not to hold an Officers position in

the Union again.
3) The Fremantle District be advised of this General

Committee’s decision.
4) The Western Australian Electoral Commission, be

advised and requested to conduct an election for the
vacant position of Fremantle Delegate.”

The background to the matter is this. Mr David Kimberley
Hathaway was elected the General President of the respondent
organisation last year. The applicant held and holds, subject to
his suspension, the office of General Vice-President.

By notice dated 16 January 1997, and received by Mr Jarrett,
the applicant, on 29 January 1997, with an accompanying letter
(see exhibit 2), the General President, Mr Hathaway, purported
to suspend Mr Jarrett as an officer of the respondent
organisation.

(All three offices to which I have referred above were held
by him as “offices” as those are defined in s.7 of the Act).

The letter (exhibit 2) informed him that the suspension would
be dealt with by the General Committee in accordance with
the rules, and a copy of charges brought against him were
attached. Charges were contained in a letter of 16 January 1997
(part of exhibit 2), and, for convenience, I quote the same
hereunder, formal parts omitted—

“1) Receiving monies of the membership in breach of
the Rules and by misappropriation, as such was re-
ceived in a fashion as they were used in a manner in
which the rules did not allow them to be used.

 2) You did in blantent (sic) disregard to the Registered
Rules and Standing Orders of the Union, Chair meet-
ings of the Union, which were in breach of those
Registered Rules and Standing Orders and in defi-
ance of the directions of the General President.”

On 17 January 1997, Mr Hathaway advised or attempted to
advise all members of the Executive Committee of the
respondent organisation, which consists of the General Officers
of the respondent organisation, as to what he had done. I should
add that at the same time the General Secretary was suspended
by the General President. The General Officers of the
respondent organisation are the General President, the General
Vice-President, the General Trustees and the General Treasurer.
There was, however, no meeting of the Executive Committee,
and certainly no meeting of the Executive Committee where
the Committee was apprised of what had occurred.

It is noteworthy that the letter containing particulars of charge
of 16 January 1997 (exhibit 2) contained a “direction” to Mr
Jarrett to explain his reasons and/or actions on the matter set
out therein to the membership. A response was required in
writing by noon on Friday, 24 January 1997. No written
response has been provided at any time, and, indeed, it is a
matter of dispute that Mr Hathaway could require that there
be a written response, or that it was customary to require one
in these sort of matters in the respondent organisation.

On 30 January 1997, in the evening, the General Committee
met at about 7.47 pm.

Before that, Mr Jarrett and Mr Michael Desmond McPolin
had attended and had sought to be heard. Mr Hathaway called
the police to have them removed and they left of their own
accord before the police arrived.

The meeting then occurred and the General President reported
that it would be improper for consideration to be given without
first having Mr Jarrett afforded the time to respond in writing
as requested “with the principles of natural justice given to
him” (see exhibit 3, page 17).

There was also a report that the General Secretary, who had
been suspended, had made an application to this Commission
to have the matter heard and determined, and that therefore he
had chosen another avenue to have the matter settled.

A number of motions were put which were lost. However, a
motion was carried that a meeting of Conference be called as
soon as possible to deal with these suspensions.

Trustees reported on matters relating to alleged overpaid
honoraria. There appear to be no other relevant motions
contained in the minutes, which were passed.

Suffice it to say that the question of suspension and the
charges against Mr McPolin and Mr Jarrett were not dealt with
at that meeting.

By letter dated 19 January 1997 (exhibit 4), Mr Barry Orbell,
the Treasurer, Mr George Doherty and Mr Lindsay Bennewith,
who claimed themselves to be “the majority of the available
Executive Committee”, required the General President to
immediately convene an urgent Special Executive Committee
Meeting with the sole purpose of discussing Mr Hathaway’s
actions in suspending from office the General Secretary and
the General Vice-President. No such meeting occurred.

There was evidence that on 30 January 1997, there was
discussion in the General Committee about the situation
involving the General Vice-President and the General Secretary,
and it was alleged by Mr Jarrett that documents had been
circulated to members of the General Committee relating to
these matters, which he had not seen.

On 12 February 1997, a Special General Committee Meeting
took place which had been called to deal with the suspensions
of the General Vice-President and the General Secretary. They
were called in to deal with the charges. The charges were read
out to Mr Jarrett. Standing Orders were suspended to hear Mr
Jarrett’s response to the charges. During the suspension of
Standing Orders Mr Jarrett gave his explanation in relation to
the charges. The minutes recorded that the Delegates asked
questions, some of which were answered by Mr Jarrett, and
others of which were responded to by derogatory comments
of an abusive nature. For his part, Mr Jarrett gave evidence
that he had been heckled whilst he had orally put his case, and
that, although he had spoken for 20 minutes, he did not think
that he had received a fair hearing. He was then requested to
retire from the committee room, which he did.

Mr McPolin then came in, and after he had been heard, at
least insofar as the minutes allege it, there was an adjournment
for 10 minutes.

Standing Orders were then resumed. Resolutions were passed
in relation to the position of General Secretary and then the
resolutions to which I have referred above were passed in
relation to Mr Jarrett’s position. There was some dissent from
the resolution, but that dissent was defeated.

Mr Hathaway orally advised Mr Jarrett of what had occurred
after the resolutions were passed. Mr Jarrett alleged that he
was advised, as it were, in one breath of the resolution that the
charges were made out and of his punishment, and that he had
no chance to address the question of his punishment. The
resolution which purported to find him guilty also purported
to punish him.

By letter dated 13 February 1997, Mr Jarrett was formally
advised by the respondent organisation, over the signature of
the General President, in the following terms, formal parts
omitted (see exhibit 6)—

“At a Special General Committee Meeting held on
Wednesday 12 February 1997, specially summoned for
the purpose, Inter Alia, to consider the suspension from
the General Committee imposed upon you on 16 January
1997, on specific charges, involving receipt of Union
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Funds, which you were not entitled to receive and the
disobeying of Union Registered Standing Orders.
Having been given the opportunity to answer these charges
brought against you and you having given your explana-
tions at the Special General Committee Meeting, I am
now directed to advise, that a majority decision of the
General Committee, your suspension was upheld and you
were further dismissed from Office, never to hold an Of-
ficer’s position again.
This dismissal is affective (sic) upon receipt of this cor-
respondence.
The District of Fremantle will be advised of the reason
for your dismissal.”

Mr Jarrett’s complaint is that the respondent organisation
acted contrary to rule 16(1)(e), failed to afford him natural
justice, acted in excess of its powers in dismissing him from
his elected position and disqualifying him for life, and in acting
through a meeting at which all districts were not represented.
He also complained that no provisions existed under the rules
that require a written response in the first instance when (a
member is) suspended under rule 16(1)(e).

There are a number of rules which require some
consideration.

The General President has power to suspend an officer, which
includes a Delegate elected under rule 7, and a General Officer.

Rule 16(1)(e) provides as follows—
“(1) The General President shall:

...
(e) Have power to suspend the General Secretary,

or other Officer, provided that he immediately
acquaint the Executive Committee, and con-
vene a meeting of the General Committee to
deal with such suspension.”

By the rule, which I interpret by reading in the context of
the whole of the rules, and in accordance with R v Aird; Ex
parte AWU [1973] 129 CLR 654 (HC), the General President
when he exercises this power must immediately acquaint the
Executive Committee and must immediately convene a meeting
of the General Committee to deal with such suspension. The
Executive Committee as such was not advised immediately,
although those members who were able to be advised were,
and a meeting of the General Committee was not convened,
although it is not clear that the rule means that that should be
done immediately.

The Executive Committee, of course, under rule 21, has the
power to deal with any cases of emergency which may arise,
pending the holding of a General Committee Meeting, but the
decision of the Executive Committee is required in all cases to
be subject to confirmation by the General Committee. In cases
of extreme emergency the Executive Committee of the union
may suspend any officer or member temporarily, pending the
decision of the General Committee.

It seems to me that that is the purpose of rule 16(1)(e) to
enable the Executive Committee to deal with the matter after
the General President has dealt with it, and then to enable the
General Committee to deal with it. In other words, whilst the
General President may take this action, there are safeguards in
that he must acquaint the Executive Committee as such with
what he has done. In addition, he must convene a General
Committee Meeting to deal with the suspension. That would
indicate to me that the Executive Committee cannot deal with
the suspension, and that only the General Committee can deal
with the suspension. The General President’s duty is only to
acquaint the Executive Committee with what he has done and
to do so immediately. I am satisfied that that duty was to
acquaint the Executive Committee as such with what he had
done, and not the individual members. However, he did inform
the members. The word “immediately” means “as soon as
conveniently may be” (see Dorsman v Nichol 20 ALR 231
(SC-NT)).

The question is whether the sub-rule requires that the General
President immediately convene a meeting of the General
Committee. I am inclined to the view that it is not required
that a General Committee Meeting be convened immediately.
The word is not used a second time in the sub-rule, and a
comma is inserted after the words “Executive Committee”.
Thus, the rule required the General President mandatorily to

acquaint the Executive Committee with the suspension as a
Committee immediately and to convene a meeting of the
General Committee to deal with the suspension. The exercise
of the power can occur only if those two things are done. The
first was not done. The second, if it occurred, occurred at or
about the same time. The first did not. There was therefore a
failure to comply with rule 26(1)(e), and the suspension was
invalid for that reason.

The General Committee, of course, has the power to suspend
any member obtaining benefits by mis-representation or
improperly receiving such benefits (see rule 22(f)).

Rule 22(q) reads as follows—
“The members of the General Committee shall in the in-
terim between Delegate meetings:
...
(q) Suspend or prosecute the General Secretary if found

guilty of fraud, incompetence, or other offence which
may in their opinion be detrimental to the best inter-
ests of the Union, and report to the Branches, through
the General President, any neglect or incompetence
of the General Secretary; but he shall have the right
to refer any decision of the General Committee to a
Delegate Conference, provided such is held within
three months of the date of his appeal, or, if not, to a
general referendum of all financial members of the
Union.”

Rule 22(u) reads as follows—
“The members of the General Committee shall in the in-
terim between Delegate meetings:
...
(u) Suspend from office any General Officer, Federal

Councillor or member of the General Committee on
proof being established of his neglect or incompe-
tence, or other valid reasons, provided always that a
written copy of the charge laid be supplied to him at
the time and an opportunity given him to answer the
charge brought against him.”

Rule 22(z) reads as follows—
“The members of the General Committee shall in the in-
terim between Delegate meetings:
...
(z) Have power to institute legal proceedings against any

person or persons misapplying, withholding or re-
ceiving by imposition any part of the funds, for the
recovery of same, and the punishment of such per-
son or persons.”

Rule 22(a6) reads as follows—
“The members of the General Committee shall in the in-
terim between Delegate meetings:
...

(a6) Have power to inflict a fine not exceeding ten dol-
lars on any member whom the General Committee
adjudges guilty of having acted in a manner detri-
mental to the interests of the Union.”

By rule 23, a decision of the General Committee is binding
on all officers, members and Branches, unless an appeal is
submitted for the judgment of the Delegate Meetings or general
referendum, as provided in rule 18.

The General President, Mr D K Hathaway, who appeared
for the respondent organisation upon this application, submitted
that the decision of the Special General Committee Meeting
of 12 February 1997 was properly founded in rule 28(7) which
gave the power to declare that a person should not hold office
in the union without the express general permission of the
General Committee. However, rule 28(7) relates obviously and
solely to Branch Officers who are identified by name. It makes
no reference to and is not intended to make reference to General
Officers or to Delegates.

Further, the Delegates under rule 9 have specific powers
conferred upon them. Rule 9 reads as follows—

“The Delegates shall have power to amend, rescind or
make Rules, to remove from office any Officer, Trustee,
or Member of the General Committee, and to decide all
appeals against the decision of the General Committee.”
(my emphasis)
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The Delegates meet in Special Delegate Meetings summoned
by the General Committee or summoned by referendum (see
rule 8). Otherwise, Special Delegate Conferences are required
to occur triennially. Special Delegate Conference is the supreme
governing body of the respondent organisation.

There is no power conferred on the General Committee or
on the General President to remove any person from office.
The only power which exists under any of the rules, namely
rules 16(1)(e), 21(2), 22(f) and 22(u), are to suspend from office
any General Officer. The General President, the Executive
Committee in emergency, or the General Committee has power
to suspend an officer such as Mr Jarrett.

There are different powers in the Committee relating to the
General Secretary under rule 18(a) and under rule 22(q) which
enable not only suspension but dismissal of the General
Secretary by the Committee with an appeal by way of
referendum from a dismissal, but those provisions apply to
the General Secretary who is not an officer.

In this case, the suspension was invalid in that it was decided
upon by the General President because he failed to immediately
acquaint the Executive Committee as a Committee. Secondly,
the General Committee had no power to do anything other
than confirm the suspension or suspend Mr Jarrett itself. Its
duty was then to refer the matter, and, indeed, to convene a
meeting of Delegates to deal with the matter.

No assistance can be derived, although Mr Hathaway
submitted that it could, from rule 22(z) which gives power to
the General Committee to—

(1) institute legal proceedings against any person or per-
sons misapplying, withholding or receiving by
imposition any part of the funds, for the recovery of
same, and

(2) institute legal proceedings against any such person
for their punishment.

Legal proceedings in the context of that sub-rule does not
mean action by and through the General Committee. That sub-
rule does not confer a power to punish in the manner in which
the General Committee purported to do in these proceedings.
It empowers, by its plain words, the General Committee to
institute legal proceedings against any person or persons
misapplying, withholding or receiving funds for the recovery
of such funds, and, secondly, to institute legal proceedings by
private complaint or by complaint to police, one would infer,
against such a person for their punishment at law. There is no
power in the General Committee to “punish”, in the manner
which it purported to do.

It is quite clear under the rules that the Delegates only,
presumably at a Triennial Delegates Conference or at a Special
Delegate Meeting called under rule 8(1), have power, inter
alia, “to remove from office any Officer, Trustee, or Member
of the General Committee, and to decide all appeals against
the decision of the General Committee”.

I would further add that I accept the evidence of Mr Jarrett
from the bar table, that evidence not having been disputed,
that he was given no opportunity to be heard on the question
of the punishment to be imposed. That omission constituted a
denial of natural justice which the respondent organisation,
through the General Committee, was bound to afford him. I
would, if it were necessary, decide that the resolution of the
General Committee dismissing him should be declared null
and void for that reason also (see Hathaway v WALEDF&CU
76 WAIG 2508 at 2510 and 2511 and the authorities cited
therein, including Lynch v McLachlan and Others [1962] 3
FLR 59 at 60-61 (CIC)).

In particular, for those reasons, the General Committee had
no power to, and acted ultra vires in dismissing Mr Jarrett
from office, in declaring his office vacant, in prohibiting him
from holding an office in the “union”, and in requesting the
conduct of an election “for the vacant seat of Fremantle”.

As to the requirement that Mr Jarrett present his case in
writing, I am not persuaded that there is anything in the rules
which require it. However, if it were customary, I see no
problem with it occurring, since it represents a method of
affording to a person an opportunity to be heard, not
inconsistent with the rules of natural justice. However, it is
unnecessary for me to decide that finally in this case.

In short, the General Committee acted ultra vires the rules.

I will therefore declare the suspension of Mr Jarrett invalid
and the decisions of the Committee reached in relation to Mr
Jarrett null and void. He therefore has clearly not been removed
from office and has remained in office without interruption.

I will issue a minutes of a proposed declaration to reflect
these reasons.

Declare accordingly
Appearances: Mr K W Jarrett on his own behalf as applicant.
Mr D K Hathaway on behalf of the respondent organisation.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Kevin Warren Jarrett
(Applicant)

and

The West Australian Locomotive Engine Drivers’,
Firemen’s and Cleaners’ Union of Workers

(Respondent).

No 197 of 1997.

BEFORE HIS HONOUR THE PRESIDENT
P J SHARKEY.

6 March 1997.
Declaration.

This matter having come on for hearing before me on the 21st
day of February 1997, and having heard Mr K W Jarrett on his
own behalf as applicant and Mr D K Hathaway on behalf of
the respondent organisation, and having reserved my decision
on the matter, and reasons for decision being delivered on the
6th day of March 1997, it is this day, the 6th day of March
1997, ordered and declared as follows—

(1) THAT leave be and is hereby granted to the appli-
cant herein to amend the orders sought in the terms
of the “Ammendment (sic) To Orders Sought” filed
herein on the 13th day of February 1997.

(2) THAT the purported suspension of the abovenamed
applicant as and from the 16th day of January 1997
be and is hereby declared null and void.

(3) THAT the following resolutions passed on the 12th
day of February 1997 by the General Committee of
the said respondent organisation be and are hereby
declared null and void—

“1) All Mr Jarrett’s positions held within the Un-
ion, be declared vacant in accordance with rule
22(z).

 2) That Mr Jarrett is not to hold an Officers posi-
tion in the Union again.

 3) The Fremantle District be advised of this Gen-
eral Committee’s decision.

 4) The Western Australian Electoral Commission,
be advised and requested to conduct an elec-
tion for the vacant position of Fremantle
Delegate.”

(Sgd.) P. J. SHARKEY,
[L.S.] President.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Michael Desmond McPolin
Applicant

and

The West Australian Locomotive Engine Drivers’,
Firemen’s and Cleaners’ Union of Workers

Respondent.

No 149 of 1997.

BEFORE HIS HONOUR THE PRESIDENT
P J SHARKEY.

10 February 1997.
Reasons for Decision.

THE PRESIDENT: This is an application by Mr Michael
Desmond McPolin which alleges that the respondent
organisation acted in breach of rules 16(1)(e) and 18(a) of its
rules.

The application is brought under s.66 of the Industrial
Relations Act 1979 (as amended) (hereinafter referred to as
“the Act”).

The application in Schedule B states as follows—
“1. Failure by D.K Hathaway as General President to

act in accordance with rule 16(1)(e) (General Presi-
dent) and rule 18 (General Secretary) by not
immediately acquainting the Executive Committee
and the convening of the General Committee to deal
with such suspension.

 2. Prior to the opportunity as provided for within the
rules of the union for the Executive and the General
Committee to duly consider the suspension of the
General Secretary branches and members have been
provided with copies of the notice of suspension and
the relevant correspondence and therefore has de-
nied me natural justice in my defence.

 3. The refusal by the General President (D.K Hathaway)
to convene a meeting of the Excutive (sic) Commit-
tee when called upon to do so.”

The allegations are denied by the respondent organisation in
its answer.

The applicant is a member of the respondent organisation,
which is an organisation as that is defined in the Act. I therefore
have jurisdiction thus far to entertain this application.

On 6 February 1997, the matter came before me for directions
and for me to hear and determine an application by the applicant
for interim orders. The applicant is the General Secretary of
the respondent organisation.

By notice dated 17 January 1997, the General President, Mr
Hathaway, gave notice to the applicant (see exhibit 2) that he
was suspended. He remains under suspension at this time. He
is in receipt of his salary, and, according to Mr Hathaway, his
leave entitlements are not affected by the suspension. That
suspension has now continued for over 21 days.

There was a General Committee Meeting on 30 January 1997
at which Mr McPolin was not heard. Mr Hathaway informed
me that Mr McPolin would be heard when he had given a
written response to charges against him of which he was
notified on 17 January 1997 (see exhibit 2).

Mr McPolin says that there is nothing in the rules which
requires him to answer the charges in writing, and that he has
been denied natural justice and has been suspended contrary
to the rules. It follows that his submission is that the suspension
is invalid and should be declared null and void. Mr McPolin
also submitted that his reputation is being traduced and,
particularly, has it been affected by notice to members signed
by Mr Hathaway and distributed to them (see exhibit 2).

Next week there is to be a Special General Committee
Meeting to deal further with this matter. It was said by Mr
Hathaway that there was difficulty in obtaining a quorum for
meetings because of factions within the General Committee
and that this had occasioned difficulties. Mr McPolin said that
he had no knowledge of such a situation.

Mr McPolin submitted that he was suffering detriment
because his reputation among the members was reflected upon
because of his suspension. He also submitted that the
respondent organisation was suffering through the absence of
the General Secretary. Mr Hathaway asserted that there was
no detriment being suffered by the respondent organisation or
by Mr McPolin. In particular, he relied on the fact that Mr
McPolin’s salary was being paid and that he would retain his
leave entitlements, notwithstanding his suspension.

Mr Hathaway submitted that the charges were serious matters
which should not be circumvented by making the interim orders
sought.

The submissions, based on rules 16 and 18, were these—
(1) That the General President, Mr Hathaway, had power

to suspend only if he immediately acquainted the
Executive Committee. This he had not done.

(2) That he had not convened a General Committee to
deal with such suspension.

(3) That the Committee had not considered the case and
given a final decision within seven days.

(4) That Mr McPolin was denied natural justice in any
event.

As I understand Mr Hathaway’s submissions as to rules 16
and 18—

(1) He had convened a General Committee for 30 Janu-
ary 1997 by notice dated 22 January 1997 (exhibit
3).

(2) The matter could not proceed further when Mr
McPolin would not respond in writing to the charges
made against him.

(3) He had acquainted the Executive Committee with
what had occurred. He further submitted that there
was no detriment to Mr McPolin and that the matter
should be allowed to run its course through the in-
ternal processes of the respondent organisation since
this application was temporary.

Rule 16(1)(e) provides—
“(1) The General President shall:

(a) ...
(b) ...
(c) ...
(d) ...
(e) Have power to suspend the General Secretary,

or other Officer, provided that he immediately
acquaint the Executive Committee, and con-
vene a meeting of the General Committee to
deal with such suspension.”

Rule 18(a) provides—
“The General Secretary shall be elected by a ballot of the
financial members of the Union in manner prescribed by
the Rules. He shall have full knowledge of the Union and
Railway work, and shall be competent to discharge all
reasonable duties assigned him by the Rules of the Un-
ion, the Delegate Meeting, and the General Committee.
He shall—
(a) Remain in office until he resigns, is suspended, or is

dismissed, by a majority of members present at a
meeting of the General Committee specially sum-
moned for that purpose, of which at least seven days
notice shall be given to all members thereof, or as
provided for in Rules 16 and 22.”

Of course, if Mr McPolin’s submissions are right and rules
16(1)(e) and 18 and their effect is as he submits, then there is
an argument that the suspension was invalid.

No evidence was given on oath or affirmation before me.
I referred the parties to Corse v Robinson and CSA

(Application No 1285 of 1996) (unreported) delivered 6
December 1996 and the principles set out therein.

The application must be decided in this case having regard
to s.26(1)(a) and s.26(1)(c) of the Act. (S.26(1)(d) of the Act
is of little or no relevance).

I have regard to the objects of the Act, particularly s.6(f) of
the Act.
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It is for the applicant to establish that such an order should
be made. I am satisfied, having regard to the arguments of Mr
McPolin and the requirements of rules 16 and 18, that there is
a substantial case to be tried based on what might be the
obligations of the President and the respondent organisation
under the rules, and depending, to some extent, on which
evidence I accept.

There is no real evidence of detriment at this time to the
respondent organisation, notwithstanding the three week
absence from duties of its General Secretary. I am, however,
satisfied that there might be some detriment to the respondent
were I to intervene at this stage of proceedings where
substantial charges and serious charges are made against the
applicant which might require determination. There is no
evidence, however, of any financial or material detriment to
the applicant because he is suspended without pay when he is,
in fact, being paid. I am not satisfied that any detriment to the
applicant has been established which outweighs any detriment
to the respondent organisation and which would justify me
ordering that his suspension cease. Further, I have no evidence
of any damage to Mr McPolin’s reputation, except his assertion
from the bar table. I do not, on what has so far been put to me,
see that the notification to members of the suspension of Mr
McPolin and Mr Jarrett contained in exhibit 2 is any more
than a communication by the President to the members about
events occurring in the organisation.

This application is relatively prompt, and that is in the
applicant’s favour, but the order if made might be irreversible
and might render nugatory these proceedings from the
respondent organisation’s point of view.

Further, the detriment to the applicant does not outweigh
that to the respondent organisation at this time.

The democratic control of the organisation, at this time,
requires that the matter be allowed to proceed.

I might add that I have difficulty at this time with the
proposition that there is any requirement that Mr McPolin
respond to the charges in writing. However, I make no further
comment on that. No doubt I will receive further submissions
to consider before deciding that point, if it is necessary to so
decide.

I have listed this application for hearing and determination,
and thus there should not be a great delay in disposing of the
matter finally.

The applicant has not established the merits of his application
on this occasion.

It is open to the applicant, of course, to renew this application
if circumstances change.

None of my observations or findings in these reasons can
relate to the final hearing and determination of this matter which
will depend on the evidence then adduced before me and the
submissions then made.

For those reasons, I would dismiss the application.
Appearances: Mr D M McPolin on his own behalf as

applicant.
Mr D K Hathaway on behalf of the respondent organisation.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Michael Desmond McPolin

Applicant
and

The West Australian Locomotive Engine Drivers’,
Firemen’s and Cleaners’ Union of Workers

Respondent.
No 149 of 1997.

BEFORE HIS HONOUR THE PRESIDENT
P J SHARKEY.

11 March 1997.
Reasons for Decision.

THE PRESIDENT: (Given extemporaneously at the hearing
and determination of this matter on 10 March 1997 and edited
by me).

In this case, Mr David Kimberley Hathaway, the General
President, appearing for the respondent organisation, submitted
that there was no jurisdiction in the Commission to hear the
application because the applicant, Michael Desmond McPolin,
was not validly a member of the respondent organisation. It is
trite to observe that the parties cannot confer jurisdiction on
the Commission however constituted if by the Industrial
Relations Act 1979 (as amended) (hereinafter referred to as
“the Act”) no jurisdiction is conferred (see SGS Australia Pty
Ltd v Taylor 73 WAIG 2328 (FB)).

This is an application brought under s.66 of the Act by Mr
McPolin who was, until he was recently dismissed, the General
Secretary of the respondent organisation. He had been elected
to that office in 1985/1986. That was common ground between
the parties.

The question of whether Mr McPolin was validly a member
of the respondent organisation was raised and was determined
by me in Veenstra v WALEDF&CU (Application No 120 of
1997) (unreported) delivered 6 March 1997. However, that
point was further developed before me today.

When he was elected as the General Secretary, the applicant
was a locomotive driver and therefore eligible for membership
under rule 3 of the rules of the respondent organisation. That
he was then a member was not disputed.

I propose to interpret all of the relevant rules according to R
v Aird; Ex parte AWU [1973] 129 CLR 654 (HC).

Rule 3 reads as follows—

“3. MEMBERSHIP
The Union shall consist of an unlimited number of per-
sons employed by the Western Australian Government
Railways Commission as—
(a) locomotive engine drivers;
(b) railcar drivers;
(c) driver’s assistants;
(d) trainee enginemen;
(e) locomotive cleaners.

A person who—
(a) is employed on work which, at the 19th December,

1969, was regulated by the provisions of an award to
which this Union was not a party; or

(b) is employed on work which the Commission has re-
fused to regulate by an award to which this Union is
a party,

shall not be a member of this Union.
A person shall not be a member of this Union who is not
a worker except in capacity of an honorary member or a
member who or whose personal representative is entitled
to some financial benefit or financial assistance under
these Rules while not being a worker. Any person eligi-
ble for membership of the Union shall, on the presentation
of a membership form duly signed and witnessed, be pro-
posed by one and seconded by another member at the
monthly meeting of the Union and if a majority of the
members present vote in favour of his becoming a mem-
ber, he shall be considered elected.”

Mr McPolin also asserted from the bar table that he was and
remained a paid-up financial member of the respondent
organisation to 30 March 1997, and that the evidence that this
was so was contained in the records of the respondent
organisation. Mr Hathaway asserted from the bar table that he
did not know whether this was so or not.

There is no doubt that the Commission, constituted by the
President, had jurisdiction in this matter to the extent that the
respondent organisation is and was an organisation as that term
is used in s.66 of the Act and defined in s.7 of the Act.

However, the submission from Mr Hathaway, for the
respondent organisation, was that I had no jurisdiction because
Mr McPolin, the applicant, was not and had not been, since he
was elected General Secretary, validly a member of the
respondent organisation. Accordingly, he was not a member
of the respondent organisation and could not properly be an
applicant in these proceedings. It was not denied that he had
been validly a member of the respondent organisation until he
was elected as General Secretary in 1985/1986.
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As I understood Mr Hathaway’s argument, it was that there
is no provision in rule 3 for the General Secretary to be eligible
for membership. Indeed, his submission was as he put it in
Veenstra v WALEDF&CU (op cit), namely that because Mr
McPolin was not employed as a locomotive engine driver,
railcar driver, driver’s assistant, trainee engineman, or
locomotive cleaner he was not eligible to be a member of the
respondent organisation and his membership was invalid.

I was not told whether Mr McPolin was employed on work
which, as at 19 December 1969, was regulated by the provisions
of an award to which the respondent organisation was not a
party.

Mr Hathaway’s further submissions were that the rules
recognised that the General Secretary could not be a member
because there were particular and separate rules which
governed the General Secretary’s suspension. These include
rule 16(1)(e) which enables the suspension of the General
Secretary by the President, and rule 18 which enables the
General Committee to dismiss the General Secretary and
enables the General Secretary to “appeal” against such a
decision by way of the General Secretary requesting and there
being a referendum of all financial members in relation to the
decision of the General Committee to dismiss him. Further,
the General Committee may suspend the General Secretary
under rule 22(q). An appeal lies from suspension of the General
Secretary to the General Committee.

It is to be noted that the General Secretary is not an “officer”
as that term is defined in s.7 of the Act, but is an employee of
the respondent organisation (see WALEDF&CU v Hathaway
75 WAIG 2680 (IAC)).

Mr McPolin submitted that the General Secretary was entitled
to be a member of the respondent organisation by virtue of the
words of the first sentence of the last paragraph of rule 3 of the
respondent organisation’s rules. That reads as follows—

“A person shall not be a member of this Union who is not
a worker except in capacity of an honorary member or a
member who or whose personal representative is entitled
to some financial benefit or financial assistance under
these Rules while not being a worker.”

I do not think that the position of employee of the respondent
organisation under a contract of service can be construed as
making Mr McPolin eligible for membership of the respondent
organisation. Remuneration under a contract of service is not
at all the same as an entitlement to a financial benefit or
assistance. Both of the latter terms have a connotation of
gratuitousness or at least a meaning removed from remuneration
for employment. That sentence does not, therefore, confer
eligibility for membership on the General Secretary.

Particularly, of course, there was no evidence that Mr
McPolin was employed, whilst General Secretary, by Westrail,
as it now is, and no evidence that he was employed by Westrail,
as it now is, in any of the categories referred to in rule 3, and
as rule 3 requires.

Indeed, I am satisfied that since 1985/1986 the applicant
was employed by the respondent organisation as its General
Secretary, until his dismissal and was not eligible for
membership nor validly a member of the respondent
organisation. There is no evidence that he is now eligible for
membership.

Mr McPolin relied strongly on the submission, and, indeed,
the undisputed fact, that he had been accepted as a member of
the respondent organisation whilst he was General Secretary
and had exercised membership rights, including the right to
vote as a member consistently and until recently.

Mr McPolin, the applicant, made submissions that the
General Secretary was required to be a member of the
respondent organisation before he/she was elected General
Secretary. However, even if that was so, (and I find no such
provision in the rules), there is no provision that he/she is
eligible to remain a member after being so elected, in rule 3 or
elsewhere.

Decisions of the General Committee may not be appealed
against otherwise, except by a Branch Secretary, officer or
member under rule 23. Rule 23 reads as follows—

“23. DECISIONS OF GENERAL COMMITTEE
The decision of the General Committee shall be binding
on all officers, members and Branches, unless an appeal

is submitted for the judgment of the Delegate Meetings
or general referendum, as provided in Rule 18, and such
appeal shall be lodged with the General President within
30 days of receipt of such decision by the Branch Secre-
tary or officer or member concerned, otherwise the appeal
shall not be entertained.”

The General Secretary has no such right under rule 23
because he is not a Branch Secretary, officer or member. He is
not eligible to be a member under rule 3. He/she has specific
protection under rule 18.

There are, indeed, separate rules which contemplate and
prescribe for the duties of, and the suspension and dismissal
of the General Secretary. For example, a right of “appeal”
against dismissal lies under rule 18, and also as is the
unmistakable case where there has been a suspension of the
General Secretary, as I have observed. There are express and
separate disciplinary provisions for the General Secretary who
is an employee and express and separate rights of “appeal”.

As to Mr McPolin’s submission that his acceptance as a
member operated as an estoppel to prevent the respondent
organisation denying that he was a member, I hold this.
Eligibility rules such as rule 3 are mandatory. Estoppel cannot
operate in the face of mandatory rules. I referred to this rule of
law in Dornan v SSTUWA and Quinn 72 WAIG 998 at 1005
where I said—

“All of the judgments to which Mr Jackson referred me
took no account of a number of judgments to which I
now refer, or if they did they applied, in my opinion, in-
sufficient weight, at least by implication. In United
Grocers, Tea and Dairy Produce Employees’ Union of
Victoria v Linaker (1916) 22 CLR 176 at 180, per Barton
J, His Honour held—

“... it is clear that the rules are mandatory, and that
“any action of the organization not in accordance with
them is a mere nullity”.”

This judgment was cited in Bielski v Oliver and Others
[1958] 1 FLR 258 where the Commonwealth Industrial
Court held that estoppel could not apply against the eligi-
bility rules of a union because such rule was mandatory.
Thus, whatever action the union there took in admitting a
person or purporting to admit a person as a member, this
could not make him a member if he were ineligible (see
also APSA v Lawrence (1982) 2 IR 166 per Toohey J and
R v Commonwealth Court of Conciliation and Arbitra-
tion and Others; ex parte Brisbane Tramways Co Ltd; ex
parte Municipal Tramways Trust, Adelaide (1914) 19 CLR
43).
I followed the same course in Fry and Others v Baxter
and Others 70 WAIG 4310 at 4312-4313 and the reasons
cited therein.”

Accordingly, any conduct of the respondent organisation
which purported to treat the applicant as a member could have
no effect because of the unmistakable meaning of rule 3 which
is mandatory, and against which such conduct could not stand.

Further, as I find, since 1985/1986, the applicant has not
been eligible to be and has not been a member of the respondent
organisation, according to the rules of the respondent
organisation. I therefore have no jurisdiction to entertain the
application on that ground.

However, s.66(1)(a) of the Act enables an application to be
made by a person who “has been a member of an organization”.
Mr Hathaway submitted that that provision was not directed
to assisting a person such as Mr McPolin who had not been
validly a member for 11 or 12 years, but to a person recently
expelled or at least recently a member. That was a submission
with which Mr McPolin did not agree. It was really a
submission to the effect that the Commission had no
jurisdiction because a person who has been a member means a
person who was comparatively recently a member.

I take the view that, in s.66(1)(a), a person who has been a
member must be a person who is so recently a member as to
have a right as a member to be heard in relation to the rules of
an organisation, their observance, their non-observance and
the manner of their observance, etc. Whether that is so in any
particular application depends on the circumstances of each
case. The applicant here had not been a valid member for 11
or 12 years and the rules, the subject of this application, related
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to facts touching solely upon his rights as General Secretary
under the rules which are specifically protected under the rules
and made by a person who had ceased to validly be a member
11 or 12 years ago. The application was not made by a member
in relation to membership matters or relevant membership
concerns (see, too, s.27(1)(a)(iii) of the Act). Thus, I hold that
there is no jurisdiction to determine the application.

In any event, further and alternatively, having regard to s.6(f),
s.26(1)(a), s.26(1)(c) and s.27(1)(a)(i), (iii) and (iv) of the Act,
the democratic control and/or the interests of the respondent
organisation and its members, as well as the equity, good
conscience and substantial merits of this case, lead properly to
the conclusion that, having regard to the facts to which I have
referred to in the preceding paragraph, I should dismiss this
application.

I have interpreted the relevant provisions of the Act by
reading the same in the context of the whole of the Act.

There has been no need to depart from the ordinary natural
meaning of the words, because no absurdity or ambiguity has
been occasioned by adhering to such ordinary natural meaning.

Similarly, I have interpreted the respondent organisation’s
rules according to the same principles.

I have considered all of the submissions, all of the rules, and
all of the material brought to my attention. For all of those
reasons, I will dismiss the application.

Appearances: Mr M D McPolin on his own behalf as
applicant.

Mr D K Hathaway on behalf of the respondent organisation.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Michael Desmond McPolin
Applicant

and

The West Australian Locomotive Engine Drivers’,
Firemen’s and Cleaners’ Union of Workers.

Respondent.

No 149 of 1997.

BEFORE HIS HONOUR THE PRESIDENT
P J SHARKEY.

25 March 1997.
Reasons for Decision.

THE PRESIDENT: (Given extemporaneously at the hearing
and determination of this matter on 10 March 1997 and edited
by me).

Mr Kevin Warren Jarrett, a General Vice-President, sought
leave orally to intervene in these proceedings pursuant to
s.27(1)(k) of the Industrial Relations Act 1979 (as amended)
(hereinafter referred to as “the Act”). I am not disposed to
allow an intervention on the grounds that he wishes to convey
information to the General President which previously the
General President would not listen to. It is not a basis for
intervention. It does not properly relate to this matter before
me. If it were based on other grounds relating to what had
occurred in the Executive Committee, I might take a different
view, but I have not heard that properly argued so I am not
disposed to say anything about it until I have heard the matter
argued properly.

What is really said to me is this—“Look, I am the General
Vice-President. I have come here and the President will not
hear what we have to say to him and I want you to adjourn it
while I say to him what he otherwise would not hear what I
have to say”—which is not really a matter for intervention at
all.

I am not therefore disposed to give any such leave to intervene
on those grounds, and, on the authority of R v Ludeke and
Others; Ex parte Customs Officers’ Association of Australia,
Fourth Division [1985] 155 CLR 513 (HC), cannot find any
right sufficient to justify me giving leave to Mr Jarrett to
intervene, nor has it been demonstrated to me that natural justice
would be denied by denying the oral application of Mr Jarrett

under s.27(1)(k) of the Act. If other grounds are raised, then I
will consider them on their merits.

Appearances: Mr M D McPolin on his own behalf as
applicant.

Mr D K Hathaway on behalf of the respondent organisation.
Mr K W Jarrett seeking leave to intervene on his own behalf.

 WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Michael Desmond McPolin
Applicant

and

The West Australian Locomotive Engine Drivers’,
Firemen’s and Cleaners’ Union of Workers

Respondent.

No 149 of 1997.

BEFORE HIS HONOUR THE PRESIDENT
P J SHARKEY.

6 February 1997.
Order.

This matter having come on for a directions and interim orders
hearing before me on the 6th day of February 1997, and having
heard Mr D M McPolin on his own behalf as applicant and Mr
D K Hathaway on behalf of the respondent organisation, and
having reserved my decision on the application for interim
orders, and having determined that my reasons for decision
will issue at a future date, and having given such directions as
are necessary or expedient for the expeditious and just hearing
and determination of this matter, it is this day, the 6th day of
February 1997, ordered and directed as follows—

(1) THAT application No 149 of 1997 be and is hereby
adjourned for hearing and determination to 10.00 am
on Monday, the 10th day of March 1997 and Tues-
day, the 11th day of March 1997.

(2) THAT the abovenamed respondent organisation do
give discovery on oath of all relevant documents
within 10 days of the 6th day of February 1997 and
inspection within seven days thereafter.

(3) THAT the application by the applicant herein for in-
terim orders be and is hereby dismissed.

(Sgd.) P. J. SHARKEY,
[L.S.] President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Michael Desmond McPolin
Applicant

and

The West Australian Locomotive Engine Drivers’,
Firemen’s and Cleaners’ Union of Workers

Respondent.

No 149 of 1997.

BEFORE HIS HONOUR THE PRESIDENT
P J SHARKEY.

27 February 1997.
Order.

This matter having come on for hearing of an application for
discovery before me on the 27th day of February 1997, and
having heard Mr M D McPolin on his own behalf as applicant
and Mr D K Hathaway on behalf of the respondent organisation,
and having given such directions and made such orders as are
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necessary or expedient for the expeditious and just hearing
and determination of this matter, it is this day, the 27th day of
February 1997, ordered and directed as follows—

(1) THAT the abovenamed respondent organisation do
give discovery to the applicant herein of those docu-
ments in paragraphs (6), (7) and (8) of Schedule B to
the application filed herein on the 24th day of Feb-
ruary 1997 by the applicant.

(2) THAT the respondent organisation do file and serve
within 48 hours of the 27th day of February 1997 an
affidavit of discovery of all documents relevant to
the issues in this matter.

(3) THAT inspection of the said documents take place
on or before Tuesday, the 4th day of March 1997.

(Sgd.) P. J. SHARKEY,
[L.S.] President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Michael Desmond McPolin
Applicant.

and

The West Australian Locomotive Engine Drivers’,
Firemen’s and Cleaners’ Union of Workers

Respondent.

No 149 of 1997.

BEFORE HIS HONOUR THE PRESIDENT
P J SHARKEY.

10 March 1997.
Order.

This matter having come on for hearing before me on the 10th
day of March 1997, and having heard Mr M D McPolin on his
own behalf as applicant, Mr K W Jarrett seeking leave to
intervene on his own behalf pursuant to s.27(1)(k) of the
Industrial Relations Act 1979 (as amended) (“the Act”), and
Mr D K Hathaway on behalf of the respondent organisation,
and having given reasons for decision, it is this day, the 10th
day of March 1997, ordered as follows—

(1) THAT the application herein by Kevin Warren Jarrett
for leave to intervene pursuant to s.27(1)(k) of the
Act be and is hereby dismissed.

(2) THAT application No 149 of 1997 be and is hereby
dismissed.

(Sgd.) P. J. SHARKEY,
[L.S.] President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Peter Wallis Veenstra
(Applicant)

and

The West Australian Locomotive Engine Drivers’,
Firemen’s and Cleaners’ Union of Workers

(Respondent)

No. 120 of 1997.

BEFORE HIS HONOUR THE PRESIDENT.

P.J. SHARKEY.
6 March 1997.

Reasons for Decision.
THE PRESIDENT: This is an application for orders under
s.66 of the Industrial Relations Act 1979 (as amended) (here-
inafter referred to as “the Act”).

My reasons for decision dated 30 January 1997 relating to
my making interim orders set out some of the facts which were
the subject of evidence in support of the application for or-
ders.

However, after a copy of the interim orders was served, on
my direction, upon Mr Michael Desmond McPolin, Mr
McPolin and Mr Kevin Warren Jarrett filed notices of inten-
tion to intervene. These gentlemen are or rather were
respectively the General Secretary and General Vice-President
of the respondent organisation.

Subsequently, Mr Jarrett did not pursue his application for
leave to intervene under s.27(1)(k) of the Act. Accordingly,
leave to intervene was not granted to him.

Mr McPolin, however, did pursue his application for leave
to intervene. The notice filed on his behalf did not set out the
grounds on which his application for leave to intervene was
based, at least not in those terms. However, it was clear that he
was asserting that there were grounds for intervention and they
were these.

Mr McPolin alleged that any final or continued interim or-
der “may have an adverse finding against the General
Secretary”. Further, he alleged that the failure by the applicant
and respondent organisation to properly notify the General Sec-
retary of the lodgment of the application herein had further
disadvantaged him in having his suspension dealt with by the
respondent organisation’s General Committee. He also alleged
that there was a denial of natural justice occasioned to him by
these proceedings. Further, he alleged that the making of this
application occurred without the authority or approval of the
respondent organisation’s Executive Committee or General
Committee.

His application for leave to intervene was opposed by the
respondent organisation, and, to some extent, by the appli-
cant. The law is that a person whose rights will be directly
affected by an order made by the Commission must be given a
full and fair opportunity to be heard before the order is made
(see R v Ludeke and Others; Ex parte Customs Officers’ As-
sociation of Australia, Fourth Division [1985] 155 CLR 513
(HC)). Further, the provisions of s.27(1)(k) of the Act lead to
the conclusion that a person whose rights are not directly af-
fected by a proceeding is not entitled to intervene in the
proceedings, although, in many cases, considerations of fair-
ness may incline the Commission to allow someone who is
likely to be indirectly affected by the outcome of the proceed-
ings to intervene in them (see R v Ludeke and Others; Ex
parte Customs Officers’ Association of Australia, Fourth Di-
vision (op cit) (HC)).

As a matter of fact, and not in dispute, Mr McPolin, who
was the General Secretary of the respondent organisation, was
dismissed from that post on 12 February 1997 before this matter
came on for hearing and determination proper before me.

The position of General Secretary is that of an employee
(see WALEDF&CU v Hathaway 75 WAIG 2680 (IAC)).

It was for Mr McPolin to establish that the Commission’s
discretion should be exercised in his favour to permit him to
intervene.

Firstly, as General Secretary, it is fair to say that Mr McPolin
had no interest in the proceedings which would support a right
of intervention. Firstly, as General Secretary, he is an employee.
Secondly, he was suspended at the time these proceedings com-
menced. Thirdly, he was, by the time I heard his application,
dismissed from office and therefore no longer the General
Secretary. This application had nothing to do with the validity
or otherwise of the suspension or dismissal. The application
was concerned with how rule 26 should be complied with when
the General Secretary was suspended, and, subsequently, when
there was no General Secretary because he had been dismissed.

The application was plainly made by Mr McPolin, in his
capacity as a former General Secretary, and not in his capacity
as a member. Of course, he may have rights of appeal under
rule 23 which he may or may not exercise. I make no judg-
ment on whether those rights exist at this time.

Rule 18(a), however, certainly affords Mr McPolin a right
of appeal to the membership by way of referendum. However,
until there is a successful appeal, he is not the General Secre-
tary.
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It was submitted on behalf of the respondent organisation
that as an employee or former employee it was none of Mr
McPolin’s business how the respondent organisation dealt with
payment of its accounts under the rules. There is obvious va-
lidity in that submission.

As a member, however, he might have sufficient interest to
intervene. That is because a member under s.66 of the Act
may make application for orders, in broad terms, relating to
the rules of an organisation, their observance or non-observ-
ance, and the manner of their observance, etc.

However, what Mr McPolin alleged in his notice of inter-
vention did not relate at all to his membership, but to his
position as General Secretary and an employee of the respond-
ent organisation. There was no claim that a s.66 order might
not properly or fairly be made. He claimed the right to inter-
vene as General Secretary, and his submissions, as
foreshadowed in the notice of intervention, were directed to
how his position and his rights in that position might be af-
fected by these proceedings.

Moreover, it was submitted for the respondent organisation
that Mr McPolin was not validly a member, in any event. I
was referred to rule 3 which reads as follows—

“3. MEMBERSHIP
The Union shall consist of an unlimited number of per-

sons employed by the Western Australian Government
Railways Commission as—

(a) locomotive engine drivers;
(b) railcar drivers;
(c) driver’s assistants;
(d) trainee enginemen;
(e) locomotive cleaners.

A person who—
(a) is employed on work which, at the 19th De-

cember, 1969, was regulated by the provisions
of an award to which this Union was not a
party; or

(b) is employed on work which the Commission
has refused to regulate by an award to which
this Union is a party,

shall not be a member of this Union.
A person shall not be a member of this Union who is

not a worker except in capacity of an honorary member
or a member who or whose personal representative is
entitled to some financial benefit or financial assistance
under these Rules while not being a worker. Any person
eligible for membership of the Union shall, on the pres-
entation of a membership form duly signed and witnessed,
be proposed by one and seconded by another member at
the monthly meeting of the Union and if a majority of the
members present vote in favour of his becoming a mem-
ber, he shall be considered elected.”

Mr Hathaway submitted for the respondent, (and it was not
disputed), that Mr McPolin was a General Secretary and not
employed in any of the categories referred to in rule 3. At the
time of hearing and determining this matter he was not even,
of course, General Secretary. There was no evidence before
me that he was a person entitled to membership of the re-
spondent organisation, as prescribed by rule 3. There was no
evidence that he filled any of the occupations set out in rule 3.
Accordingly, there was no evidence that he validly held mem-
bership in the respondent organisation, and, indeed, the
evidence was and the conclusion from it was clear that he did
not validly hold membership in the respondent organisation.
There was, therefore, no direct right as a member or otherwise
in relation to which he was entitled to be heard. I therefore did
not grant leave to Mr McPolin to intervene.

I would further add that the proposed objections by Mr
McPolin, which he proposed to raise were he given leave to
intervene, seemed to have little merit.

First, Mr Veenstra, as a member of the respondent organisa-
tion, needed no consent from the General Committee to make
the application. Second, there is nothing in these proceedings
which relates to the validity of the suspension or dismissal of
the General Secretary, and nothing which could be said to deny
him natural justice in those respects. Third, an order in terms

of or similar to the interim order could not, in any way, reflect
any adverse finding against the General Secretary. Fourth, the
failure of the applicant and respondent to properly notify the
General Secretary of the filing of this application has been
remedied and was remedied before the hearing, if it were nec-
essary to remedy it, and that is not absolutely certain, by the
service upon him by my order of a copy of the application
herein which prompted his application for leave to intervene.

The applicant sought that the interim order become, at least
in substantial terms, the final order in these proceedings.

Rule 26(d) requires, quite clearly, that cheques and docu-
ments be counter-signed. There is no General Secretary
presently, and there is no evidence that a General Secretary
will be appointed in the near future. Indeed, that cannot be
done until any appeal rights of Mr McPolin are exercised by
him and finally determined under the rules. If he succeeds
upon appeal, then he will presumably become the General
Secretary again.

It is within the scope of s.6(f) of the Act, and in the interests
of this organisation and its membership, that a check on the
signing of documents and cheques be maintained by the ne-
cessity for three signatures as rule 26(d) requires. In the absence
of the General Secretary, the third signature, a counter-signa-
ture, should be that of one of the Trustees who have special
responsibility for the property of the respondent organisation
(see rule 20).

In addition, as I have observed from the Bench, this arrange-
ment should not be open-ended, but should last for three
calendar months, which should give sufficient time for Mr
McPolin’s appeal, if he pursues it, to be completed, so that if
he is successful a reinstatement will have occurred within that
period, or for a new General Secretary to be elected if Mr
McPolin is not reinstated as General Secretary by process of
appeal or otherwise.

Appearances:Mr P W Veenstra on his own behalf as appli-
cant.

Mr M D McPolin seeking leave to intervene on his own
behalf.

Mr D K Hathaway on behalf of the respondent organisation.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Peter Wallis Veenstra

(Applicant)

and

The West Australian Locomotive Engine Drivers’,
Firemen’s and Cleaners’ Union of Workers

(Respondent)

No. 120 of 1997.

BEFORE HIS HONOUR THE PRESIDENT.

P.J. SHARKEY
27 February 1997.

Order.
This matter having come on for hearing before me on the

27th day of February 1997, and having heard Mr P W Veenstra
on his own behalf as applicant, Mr M D McPolin seeking leave
to intervene on his own behalf pursuant to s.27(1)(k) of the
Industrial Relations Act 1979 (as amended) (“the Act”), and
Mr D K Hathaway on behalf of the respondent organisation,
and having determined that my reasons for decision will issue
at a future date, it is this day, the 27th day of February 1997,
ordered and directed as follows—

(1) THAT the application herein by Michael Desmond
McPolin for leave to intervene in these proceedings
pursuant to s.27(1)(k) of the Act be and is hereby
dismissed.

(2) THAT until the reinstatement of Michael Desmond
McPolin as General Secretary, or until a new Gen-
eral Secretary is elected, or until the expiration of
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three calendar months from the 27th day of Febru-
ary 1997, whichever is the sooner, all cheques and
financial documents required to be countersigned by
the said General Secretary of the respondent organi-
sation under rule 26(1)(d) of the rules of the
respondent organisation, shall be countersigned by
any one of the three Trustees of the respondent or-
ganisation lawfully occupying the office of Trustees.

(Sgd.) P.J. SHARKEY,
[L.S.] President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Peter Wallis Veenstra

(Applicant)

and

The West Australian Locomotive Engine Drivers’,
Firemen’s and Cleaners’ Union of Workers

(Respondent)

No. 120 of 1997.

BEFORE HIS HONOUR THE PRESIDENT.

P.J. SHARKEY.

20 February 1997.

Order.
This matter having come on for hearing and determination

before me on the 20th day of February 1997, and having heard
Mr P W Veenstra on his own behalf as applicant, Mr M D
McPolin seeking leave to intervene on his own behalf pursu-
ant to s.27(1)(k) of the Industrial Relations Act 1979 (as
amended), and Mr D K Hathaway on behalf of the respondent
organisation, and having given such directions and made such
orders as are necessary or expedient for the expeditious and
just hearing and determination of this matter, it is this day, the
20th day of February 1997, ordered and directed that the hear-
ing and determination of application No 120 of 1997 be and is
hereby adjourned to 10.00 am on Thursday, the 27th day of
February 1997.

(Sgd.) P.J. SHARKEY,
[L.S.] President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Peter Wallis Veenstra

(Applicant)

and

The West Australian Locomotive Engine Drivers’,
Firemen’s and Cleaners’ Union of Workers

(Respondent)

No. 120 of 1997.

BEFORE HIS HONOUR THE PRESIDENT
P.J. SHARKEY.

11 February 1997.

Order.
This matter having come on for hearing and determination

before me on the 11th day of February 1997, and having heard
Mr P W Veenstra on his own behalf as applicant, Mr K W
Jarrett seeking leave to intervene on his own behalf pursuant
to s.27(1)(k) of the Industrial Relations Act 1979 (as amended)
(“the Act”), Mr M D McPolin seeking leave to intervene on
his own behalf pursuant to s.27(1)(k) of the Act, and Mr D K

Hathaway on behalf of the respondent organisation, and hav-
ing given such directions and made such orders as are necessary
or expedient for the expeditious and just hearing and determi-
nation of this matter, it is this day, the 11th day of February
1997, ordered and directed as follows—

(1) THAT the hearing and determination of application
No 120 of 1997 be and is hereby adjourned to 10.00
am on Thursday, the 20th day of February 1997.

(2) THAT Kevin Warren Jarrett do file and serve on the
applicant herein and the respondent organisation
notice of intervention setting out in full the grounds
for such intervention.

(3) THAT Michael Desmond McPolin do file and serve
on the applicant herein and the respondent organisa-
tion notice of intervention setting out in full the
grounds for such intervention.

(Sgd.) P.J. SHARKEY,
[L.S.] President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Peter Wallis Veenstra

(Applicant)

and

The West Australian Locomotive Engine Drivers’,
Firemen’s and Cleaners’ Union of Workers

(Respondent)

No. 120 of 1997.

BEFORE HIS HONOUR THE PRESIDENT.
P.J. SHARKEY.

30 January 1997.

Reasons for Decision.
THE PRESIDENT: This is an application by Mr David Kim-
berley Hathaway brought under s.66 of the Industrial Relations
Act 1979 (as amended) (hereinafter referred to as “the Act”).

Mr Hathaway purported to appear both for himself and also
for the respondent organisation, of which he is the President. I
advised Mr Hathaway that I had some difficulty with his pur-
porting to represent himself as the applicant, and the respondent
organisation as respondent at the same time.

As President, he is and was entitled to represent the respond-
ent before the Commission under rule 16(2) of the rules of the
respondent organisation.

After an adjournment to enable Mr Hathaway to consider
the matter, there was an application by Mr Peter Wallis Veenstra
who sought leave to be substituted as the applicant in lieu of
Mr Hathaway. Mr Hathaway consented to such an order being
made for himself and then for the respondent and such an or-
der was made. Mr Hathaway then announced his appearance
for the respondent organisation as President. Mr Veenstra ap-
peared for himself as applicant.

The application was amended, too, by leave so that final as
well as interim orders were claimed.

It was conceded on behalf of the respondent that the appli-
cant, Mr Veenstra, was a current financial member of the
respondent organisation, and that the respondent was, at all
material times, an organisation as that is defined in s.7 of the
Act. There was therefore jurisdiction in the Commission as
presently constituted to hear and determine the application for
interim orders and to give directions for the hearing of this
matter.

This application arises from the requirement that the Gen-
eral President and any one member of the Finance Committee
shall sign all cheques and financial documents on behalf of
the respondent, and that all such cheques and documents are
required to be countersigned by the General Secretary (see
rule 26(d)).
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Rule 26(d) reads as follows—
“The Finance Committee shall:

(a) ...
(b) ...
(c) ...
(d) The General President and any one member

of the Finance Committee shall sign all
cheques and financial documents on behalf of
the Union, authorised by these Rules; such
cheques and documents to be countersigned
by the General Secretary.”

The following are the facts.
On 17 January 1997, the respondent suspended the General

Secretary, Mr Michael Desmond McPolin, an employee of the
respondent, pursuant to rule 18 of the rules of the respondent
organisation. A number of allegations were made concerning
his conduct and were said, according to exhibit 2, to have been
conveyed to him in writing.

It was common ground that, whilst the General Secretary is
suspended, he cannot countersign cheques and financial docu-
ments, and that is the reason for this application. In other words,
there is no way of satisfying the requirements of rule 26(d).

Again, it was not in issue that a number of accounts have
not been paid, and, indeed, that the General Secretary’s most
recent salary payment has not been paid, nor has that of an-
other member of staff. Matters relating to Mr McPolin’s
suspension are to be heard on the evening of 30 January 1997
by the General Committee.

By his application, Mr Veenstra seeks that an order be made
on an interim basis that would permit cheques to be signed on
an interim basis without the countersignature of the General
Secretary.

Applications for interim orders must be decided having re-
gard to s.26(1)(a), s.26(1)(c), and, where relevant, s.26(1)(d)
of the Act. They must also be decided having regard to the
objects of the Act. The applicant must establish that such an
order should be made.

Further, whilst the General Secretary remains suspended,
there is a substantial case that the interests of the respondent
and its members are served by the respondent promptly pay-
ing its debts, particularly salary and wages. This object should
therefore be achieved by either dispensing with the necessity
for the General Secretary to countersign, or for any person to
countersign, or, alternatively, substituting another responsible
officer to countersign.

It is obvious that requiring a further signature on cheques or
financial documents, along with that of the President or a
member of the Finance Committee, serves best the purposes
of the respondent. That is because doing so preserves the safe-
guard provided by three signatures.

Currently, of course, it is necessary that an order be made so
that cheques can be signed, since the welfare of the union ob-
viously requires that it pays its staff and it pays other debtors.

Further, the respondent correctly does not oppose the appli-
cation, which course, so far, has been agreed to by the Executive
but not by the General Committee.

S.6(f) of the Act is advanced by such an order being made.
Further, the respondent correctly makes no submission that

detriment would be suffered by it if the order were made. The
consequences of the order, too, are reversible, as is the order
itself. The application has been promptly made. All of those
factors are relevant and I take them into account (see Corse v
Robinson and CSA (Application No 1285 of 1996) (decision
delivered 6 December 1996) (unreported) at page 6).

There is power in the President to make the orders sought
(see s.66(2) and also s.66(4) of the Act).

I propose to make an order that rule 26(d) be complied with
whilst the General Secretary remains suspended by all cheques
and financial documents required under that rule to be coun-
tersigned by the General Secretary being countersigned by any
one of the three trustees of the respondent. (The trustees have
special responsibility for the property of the respondent under
rule 20). Of course, if the suspension is lifted, then the Gen-
eral Secretary will return to the discharge of his duties.

I will order that this order continue in the alternative until
further order.

Further, I will order that this application be listed for final
hearing and determination on Tuesday, 11 February 1997 at
10.00 am.

Appearances:Mr P W Veenstra on behalf of the applicant.
Mr D K Hathaway on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

David Kimberley Hathaway

(Applicant)

and

The West Australian Locomotive Engine Drivers’,
Firemen’s and Cleaners’ Union of Workers

(Respondent)

No. 120 of 1997.

BEFORE HIS HONOUR THE PRESIDENT.
P.J. SHARKEY.

28 January 1997.

Order.
This matter having come on for a directions and interim or-

ders hearing before me on the 28th day of January 1997, and
having heard Mr P W Veenstra on behalf of the applicant and
Mr D K Hathaway on behalf of the respondent, and having
determined that my reasons for decision will issue at a future
date, it is this day, the 28th day of January 1997, ordered and
directed as follows—

(1) THAT Peter Wallis Veenstra be and is hereby substi-
tuted as the applicant herein in lieu of David
Kimberley Hathaway.

(2) THAT application No 120 of 1997 be and is hereby
amended as follows—

(a) By deleting on the first page thereof in the first
line of the first paragraph thereon the word
“an”.

(b) By inserting in the same line after the word
“Interim” in such line the following “and fi-
nal”.

(c) By substituting in the same line the word “Or-
ders” for “Order”.

(d) By inserting in Schedule 2 to such application
in the third last line thereof the words “The
interim and final orders” for the words “The
interim order”.

(3) THAT until the suspension of Mr Michael Desmond
McPolin, the General Secretary of the respondent
organisation, be lifted, or until further order, which-
ever is the sooner, all cheques and financial
documents required to be counter-signed by the said
General Secretary of the respondent organisation,
under rule 26(1)(d) of the rules of the respondent
organisation, shall be signed by any one of the three
trustees of the respondent organisation lawfully oc-
cupying the office of trustees.

(4) THAT a copy of this order be served forthwith by
the applicant upon the said General Secretary, Mr
Michael Desmond McPolin.

(5) THAT application No. 120 of 1997 be and is hereby
adjourned for hearing and determination to 10.00 am
on Tuesday, the 11th day of February 1997.

(Sgd.) P.J. SHARKEY,
[L.S.] President.
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AWARDS/AGREEMENTS—
Application for—

A. GONINAN & CO. LIMITED BASSENDEAN
ENTERPRISE AGREEMENT

No. AG 52 of 1997.
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers—Western Australian

Branch

and

A. Goninan & Co. Limited.

No. AG 52 of 1997.

A. Goninan & Co. Limited Bassendean Enterprise
Agreement.

SENIOR COMMISSIONER G.L. FIELDING.

6 March 1997.

Order.
HAVING heard Mr G.C. Sturman on behalf of the Applicant
and Mr A.E. Hayes, Human Resources Manager and Mr L.G.
Cash, Manager (Bassendean branch) of the Company and Mr
M.C. Borlase on behalf of the Respondent, and by consent,
the Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders:

THAT the agreement made between the parties in the
terms of the following schedule and lodged in the Com-
mission on the 12th day of February, 1997 entitled A.
Goninan & Co. Limited Bassendean Enterprise Agree-
ment and subsequently amended on or about 27th February
1997 be registered as an industrial agreement and shall
replace A. Goninan & Co. Limited Bassendean Enter-
prise Agreement No. AG 93 of 1995.

(Sgd.) G.L. FIELDING,
[L.S.] Senior Commissioner.

Schedule.

INDEX
CLAUSE DESCRIPTION

1. AGREEMENT
1.1. Title
1.2. Parties To The Bassendean Enterprise Agreement
1.3. Date Of Operation And Term
1.4. Relationship To Other Awards
1.5. Workplace Efficiency Principle
1.6. Steps To Improve Business Objectives
1.7. Measures Of Improvement In Business Objectives
1.8. Flexibility Of Labour

2. CONTRACT OF SERVICE
2.1. Contract of Service
2.2. Severance Agreement

2.2.1. Notification
2.2.2. Payments
2.2.3. Overtime
2.2.4. Transfers
2.2.5. Voluntary Severance

2.3. Probationary Employment

3. WAGES
3.1. Wages

3.1.1. Allowances
3.1.2. Meal Money
3.1.3. Occupational Health & Safety

3.2. Payment Of Wages
3.3. Apprentices

4. WORKING HOURS
4.1. Working Hours
4.2. Rostered Days Off
4.3. Overtime

5. LEAVE ENTITLEMENTS
5.1. Long Service Leave
5.2. Sick Leave
5.3. Annual Leave
5.4. Public Holiday Pay
5.5. Bereavement Leave
5.6. Parental Leave

6. TRAVEL
6.1. Travelling And Board

7. TOOLS AND EQUIPMENT
7.1. Safety, Protective Clothing and Equipment
7.2. Personal Tools

8. MISCELLANEOUS
8.1. Superannuation
8.2. Workers Compensation
8.3. Resolution Of Disputes

SIGNATURE OF THE PARTIES

1. AGREEMENT
1.1. Title

This Agreement shall be known as the A. Goninan
& Co. Limited Bassendean Enterprise Agreement.

1.2. Parties To The Bassendean Enterprise Agreement
The parties to this Agreement are:

* A. Goninan & Co. Limited—WA Operations
(“the Company”);

* Automotive, Food, Metals, Engineering, Print-
ing & Kindred Industries Union of
Workers—Western Australian Branch (the
Union);

* All employees in classifications as defined in
the parent award employed at the Bassendean
Operations (approx 120 employees).

1.3. Date Of Operation And Term
This agreement shall operate from the 22nd Febru-
ary 1997 and the term will expire 24 months from
that date.
The parties are committed to re-negotiating a further
Agreement in the three month period prior to the
expiry of the term of this agreement, and to finalise
those negotiations before the expiry of this agree-
ment. If at the expiry of this Agreement a new
Agreement has not been negotiated, the employees
will have the option to either retain the terms and
conditions of this Agreement, or revert back to the
Metal Trades (General) Award.

1.4. Relationship To Other Awards

The Metal Trades (General) Award will be the refer-
ence for provisions not included in this Agreement.
The Agreement should be interpreted in conjunction
with that Award.

1.5. Workplace Efficiency Principle

The parties agree to continue with business improve-
ment processes, elimination of impediments to
multi-skilling, broadening the range of tasks which
an employee may be required to perform, ensuring
that working patterns and arrangements enhance flex-
ibility and efficiency.

An appropriate competency based training program
will be formalised to ensure the appropriate skills
are obtained to allow multi-skilling.

1.6. Steps To Improve Business Objectives

Both parties agree to implement steps to continu-
ously improve the company’s levels in productivity,
quality and safety.
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These steps will include but not be limited to:
a) Participative work redesign with a focus on

each section’s contribution to reaching busi-
ness objectives.

b) Continuous employee development through
ongoing identification of training needs and
the development of on-the-job and off-the-job
training programmes.

c) Continuation and improvement of the Occu-
pational Health and Safety programmes.

d) Continuation and improvement of the Quality
Assurance system.

e) Introduction of Total Quality Management
principles and practices to all administration
and management areas.

f) Continuous improvement of jigs and fixtures.
g) Updating and improvement of clear and accu-

rate job instructions.
h) Improvement of housekeeping activities in an

endeavour to present the best possible image
to potential customers, and the elimination of
hazards.

1.7. Measures Of Improvement In Business Objectives
The following measures will be used to monitor pro-
ductivity, quality and safety performance.

– Productive hours per estimated hours
– Lost time Injury Frequency
– Absenteeism
– Rework hours

These measures will be prepared and displayed on a
monthly basis.

1.8. Flexibility Of Labour
The parties agree that in our business there is a real
need to have a highly flexible workforce to react to
fluctuations in workload.
In this context to provide flexibility and avoid em-
ployee reductions, the parties agree to the following:

(1) The Company may direct an employee to carry
out such duties as are within the limits of the
employee’s skill, competence and training.

(2) The Company may direct an employee to carry
out such duties and use such tools and equip-
ment as may be required provided that the
employee has been properly trained in the use
of such tools and equipment.

(3) Any direction issued by the Company pursu-
ant to paragraphs (1) and (2) hereof shall be
consistent with the Company’s responsibili-
ties to provide a safe and healthy working
environment.

Other Sites
To avoid reduction in employee levels, temporary
transfers to other sites may be offered.

2. CONTRACT OF SERVICE
2.1. Contract of Service

The employee shall be employed at the appropriate
level as per Table 1 page 7, and work in accordance
with this Agreement.
The contract of service may be terminated on any
day by one party giving to the other party notice of
termination and the contract shall expire at the end
of that period of notice.
The period of notice will be—

Period of Continuous Period of
Service Notice
Casual Employees 1 hour
Less than 1 month 1 day
1 month to 1 year 1 week
1 to 3 years 2 weeks
3 to 5 years 3 weeks
5 years and over 4 weeks

Employees over the age of 45 years and who
have completed two years service are entitled
to an additional week of pay in lieu of notice.
Employees are required to give the same pe-
riod of notice but employees aged over 45
years are not required to give the additional
weeks notice.

If an employee fails to give the required notice, or
having given or been given the required notice, leaves
before the end of the notice period, the employee
forfeits the entitlement to any monies owing to the
employee under this contract of employment except
to the extent those monies exceed the ordinary wages
for the notice period.
Nothing in this Agreement affects the Company’s
right to dismiss an employee without notice for con-
duct which justifies instant dismissal, ie fighting, theft
or a serious breach or repeated breach of safe work-
ing practices, and an employee so dismissed shall
only be entitled to be paid for the time worked up to
the time of dismissal.

2.2. Severance Agreement
2.2.1. Notification

a) The Company will advise employees of any
impending major changes that will result in
reduction in employment levels.

b) If employee levels are to be reduced, employ-
ees affected will be advised in writing and
provided with information concerning their en-
titlements.

c) If employee levels are to be reduced, employ-
ees affected may be given pay in lieu of notice
in accordance with the clause 2.1.

2.2.2. Payments
i) Annual Leave accrued and pro-rata entitle-

ments, including payment of annual leave
loading shall be paid.

ii) Long Service Leave—pro-rata entitlement
shall be paid subject to a minimum of seven
(7) full years of continuous service. Except for
employees engaged prior to 21 June 1995, then
five (5) years of continuous service for pro
rata entitlement.

iii) Severance Pay—retrenched employee shall
receive the following severance payments.
Period of Continuous Severance
Service Pay
Less than 1 year Nil
1 year but less than 2 years  4 weeks
2 years but less than 3 years  6 weeks
3 years but less than 4 years  7 weeks
4 years but less than 5 years  8 weeks
5 years but less than 6 years  9 weeks
6 years but less than 7 years 10 weeks
7 years but less than 8 years 11 weeks
8 years but less than 9 years 12 weeks
9 years but less than 10 years 13 weeks

10 years or more 14 weeks
2.2.3. Overtime

Should retrenchments be necessary, it is agreed
that selective overtime should still be worked
for the purpose of safety issues, urgent work,
maintenance or breakdowns.

2.2.4. Transfers
Where vacancies exist in other areas of the
Company’s Western Australian Operations,
before retrenching an employee, the Company
shall offer to transfer the employee to such a
vacancy, provided that he/she is competent to
fill the position.
The Company shall also endeavour to find an
offer of alternative employment with another
Division of A Goninan & Co Limited for an
employee who would otherwise be retrenched.
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2.2.5. Voluntary Severance
The Company shall call for volunteers if re-
trenchments are necessary but reserves the
right to reject volunteers in order to maintain
the skills required to operate the business.

2.3. Probationary Employment
For employees engaged after the registration of this
agreement, employment is conditional on the em-
ployee passing a two (2) month probationary period.
During this period the Company or employee may
cancel the contract of employment by providing 1
day’s notice to the other party.

3. WAGES
3.1. Wages

a) The parties are committed to implementing and moni-
toring the initiatives contained in Clause 1.5 & 1.6
of this agreement, and based on that commitment
the following wages and increases shall apply.

b) The wages payable from the first full pay period af-
ter the date of ratification by the Western Australian
Industrial Relations Commission, and backdated to
the first full pay period from the 1st February 1997,
are set out in Table 1 below:

Table 1
New Weekly Rate

Existing Rate (Excluding
Level $/Week Tool Allowance)
C8 599.83 623.82
C9 572.59 595.50
C10 545.29 567.10
C11 504.37 524.55
C12 476.74 495.81
C13 447.10 464.98

A shift employee shall be paid 15% more than the
employee’s ordinary rate.

c) Provided that there are no negative movements in at
least 3 of the 4 measures listed in Clause 1.7 ie pro-
ductivity, safety, quality and absenteeism, there shall
be additional all purpose increases payable over the
term of the agreement as follows:

6 months from date of ratification = 1.5%
12 months from date of ratification = 2%
18 months from date of ratification = 1.5%

d) In the event of a State Wage Decision handed down
during the term of this agreement, which grants a
wage increase greater than that provided for in this
agreement, then the difference between such an in-
crease and the rates contained herein shall be paid to
the employee covered by this agreement.

e) The employees and Union party to this agreement
undertake to make no extra claims for the term of
this agreement, unless it is for the purpose of re-clas-
sification because of an increase in the employee’s
level of skill utilised by the company, or an increase
in the supervisory role of the employee.

3.1.1. Allowances
a) A discomfort allowance shall be paid when

appropriate for either or all of the following;
Height, Dirt, Heat and Confined Space, the
allowance will be paid when any or all of these
conditions apply at the rate of 55¢ per hour.

b) Tool allowance will be paid at the rate of $9.70
per week for employees who are required to
supply their own hand tools.

c) Distant Allowance will be paid at the rate of
$1.00 per hour for all hours worked, to com-
pensate for working at a remote location on a
short term secondment. Employees are eligi-
ble when the distance is greater than 100km’s
from the Perth Central Business District.

d) Leading Hands shall be paid an additional
$1.50 per hour.

3.1.2. Meal Money

In respect of any period of overtime for which
the employee has not been notified of the re-
quirement on the previous day or earlier; if
the employee is required to work overtime for
more than two hours he/she shall be supplied
with a meal by the Company or be paid $6.80
for a meal.

3.1.3. Occupational Health & Safety

An employee possessing a First Aid Certifi-
cate and being nominated by the company as
a First Aid Officer shall be paid an additional
$6.35 per week.

An employee elected by employees as a
Bassendean Safety Representative, shall be
paid an additional $6.30 per week. The Com-
pany will determine the number of
Representatives required for both of the above.

3.2. Payment Of Wages

Wages shall be paid by the Company to the employee
by direct bank deposit method of payment.

3.3. Apprentices

3.3.1 Apprentices will be paid the following per-
centage of the C10 rate:

Four Year Term: %
First Year 42
Second Year 55
Third Year 75
Fourth Year 88

3.3.2 Tool Allowance will be paid at the rate of $9.70
per week for Apprentices who are required to
supply their own hand tools.

4. WORKING HOURS

4.1. Working Hours

Staggered start and finish times may be rostered be-
tween the hours of 6:00 am and 6:00 pm to provide
for mutually agreed “Summertime” hours, and stag-
gered meal breaks may also be required to provide
added flexibility in meeting production requirements.
However no employee will be directed to work more
than six hours without taking a meal break. Employ-
ees agree that they will, if required, work reasonable
overtime.

Current practice allows for one (1) unpaid meal break
of 30 minutes per day, plus one (1) paid break per
day of 10 minutes (maximum) duration to be taken
in the morning.

4.2. Rostered Days Off

Rostered days off will be accrued at the rate of 0.4 of
an hour per day (2 hours per week or 1 day per 4
weeks). This will normally result in an employee
working 8 hours per day and 19 days per 4 week
period.

The parties agree that to meet fluctuating work load
and minimise the need for employee reduction that:

• The Company by agreement may require in-
dividual employees or a group of employees
to bank up to five rostered days off.

• Any banked rostered days off must be taken
within six (6) months of the date on which
they are first deferred.

4.3. Overtime

4.3.1. Employee will be paid at the following rates
for overtime:

• Monday to Friday, up to 8 hours per day, be-
tween 6:00 am to 6:00 pm, normal time will
apply. The first 2 hours thereafter will be paid
at time and a half. Hours worked in excess of
10 hours per day will be paid at double time.
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• Saturday, the first two hours worked prior to
noon, will be paid at time and a half, and dou-
ble time thereafter.

• Sundays will be paid at double time.

• Public Holidays, will be paid at double time
and a half.

In computing overtime, each day shall stand alone
but when an employee works overtime which con-
tinues beyond midnight on any day, the time worked
after midnight shall be deemed to be part of the pre-
vious day’s work for the purposes of this clause.

4.3.2. Minimum Time Off

When overtime work is necessary it shall,
wherever reasonably practicable, be so ar-
ranged that an employee has at least 10
consecutive hours off duty between the work
of successive days.

4.3.3 Callouts When on Annual Leave or Roster Day

Employees called out to work on Annual Leave
or Rostered Day Off will be paid a minimum
of three (3) hours at double time of ordinary
rates. Such callouts will only occur by mutual
agreement between the parties to cover such
instances as the Christmas Shutdown, etc.

5. LEAVE ENTITLEMENTS

5.1. Long Service Leave

The Long Service Leave Provisions as set out in
Volume 66 of the Western Australian Industrial Ga-
zette at pages 1 to 4 inclusive, are incorporated in
and form part of this agreement for employees em-
ployed on or after the date of ratification by the
Western Australian Industrial Relations Commission.

In summary, employees will be entitled to 13 weeks
leave after 15 years continuous service with the Com-
pany.

The Company recognises and acknowledges the pro-
visions of the Long Service Leave clause 14 of the
Goninan WA Division Bassendean Enterprise Bar-
gaining Agreement No. AG48 of 1993 will apply to
employees employed prior to 21 June 1995.

In summary, Long Service Leave will accrue at the
rate of 13 weeks after 10 years service. Then 13 weeks
after the next 10 years of service. After 20 years com-
pleted service, in respect to each 7 years service
completed thereafter—13 weeks leave. After 7 years
of service LSL will be paid out on a pro-rata basis on
separation or after 5 years service in the case of re-
dundancy.

5.2. Sick Leave

Accrual and Notification

Company Commitment Employee Commitment

An employee who is unable to The employee shall notify the
attend or remain at work Company of his/her inability to
because of personal ill-health attend work prior to the time
shall be entitled to payment scheduled to commence work.
during such absence in The onus of proof of absence is
accordance with this clause the employee’s responsibility.
Sick Leave will be accrued at
the rate of 80 hours per annum.

Current practice permits two (2) occasions in each 12
months service to have two (2) days off without a medi-
cal certificate.

5.3. Annual Leave

Four (4) weeks leave per annum will be accrued, this
leave will be taken at a time that is mutually agreed
and will attract a 17½% loading.

The employee can be required to take annual leave
at times of planned shut-down eg. Christmas, and to
avoid employee reductions.

5.4. Public Holiday Pay
Employees shall be entitled to ten (10) public holi-
days per year.

*New Years Day *Anzac Day
*Australia Day *Foundation Day
*Labour Day *Queens Birthday
*Good Friday *Christmas Day
*Easter Monday *Boxing Day

Gazetted public holidays will be paid, however if
due to workload these days may be required to be
worked and another day taken off at a mutually agreed
time.

5.5. Bereavement Leave
A maximum of two (2) days bereavement will be
paid for the following occurrences:

• Death of a Spouse or Defacto
• Death of a Child or Step-child
• Death of a Parent or Step-parent
• Death of any other relative residing with em-

ployee
5.6. Parental Leave

Will be in accordance with the Minimum Conditions
of Employment Act 1993.
In summary, a total of 52 weeks unpaid leave may
be taken on the birth or adoption of a child (under 5
years). A female employee must commence this leave
at least 6 weeks prior to the expected date of birth.

6. TRAVEL
6.1. Travelling And Board

a) Travelling and Fares
An employee who on any day or from day to day is
required to work at a job away from his or her accus-
tomed workshop or depot shall at the direction of
the Company, present for work at such job at the
usual starting time; provided that any additional trav-
elling time and/or additional and reasonable fares
incurred shall be paid by the Company.
An employee who, with the approval of the Com-
pany, uses his/her own means of transport for
travelling to or from outside jobs shall be paid as per
the prescribed rate for the Metal Trades (General)
Awards.

b) Payment for Travelling
i) The rate of pay for a passenger travelling shall

be ordinary time, and for drivers shall be paid
the first two hours at time and a half, and dou-
ble time thereafter.

ii) The maximum travelling time to be paid for
shall be twelve hours out of every twenty-four
hours, or when sleeping berth is provided by
the Company for all-night travel, eight hours
out of every twenty-four hours.

c) Definition of Expenses
For the purposes of this clause, “expenses” means:

i) All fares reasonably incurred. Air fares allowed
shall be economy class.

ii) Reasonable expenses incurred whilst travel-
ling not exceeding for each meal taken, lunch
and breakfast—$10.00, and dinner—$20.00.

iii) The Company shall pay all reasonable ex-
penses including fares, transport of tools, meals
and suitable overnight accommodation.

d) Change of Residence
An employee:

i) engaged in one locality to work in another; or
ii) sent, other than at his/her own request, from

his/her usual locality to another for employ-
ment,
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which can reasonably be regarded as permanent; in-
volving a change of residence, shall be paid travelling
time whilst travelling between such localities and
expenses for a period not exceeding three months.
Such expenses shall cease after he/she has taken up
permanent residence at the new location.

7. TOOLS AND EQUIPMENT

7.1. Safety, Protective Clothing and Equipment

Company Commitment Employee Commitment

As part of the company’s The employee will maintain
determination to provide a these items in a clean and well
safe working environment, the presented manner.
company will provide the
following safety items at time The employee will not subject
of starting and for each the safety items to unnecessary
subsequent year of service: damage.
• 3 sets of pants & shirts

(or overalls) Employee will endeavour at all
• 1 pair of safety boots times to minimise safety risks to
• 1 pair of safety glasses themselves, co-workers and the
If the safety items become company’s equiment.
damaged, they will be
replaced on an exchange basis. All safety items, including
The Supervisor shall work clothes, are required to be
determine if the items are to returned on cessation of
be replaced. employment.

7.2. Personal Tools
Company Commitment Employee Commitment

In addition to the wage rate in To equip themselves with
clause 3, a tool allowance for appropriate personal trade tools
the purchase of personal trade in good and accurate working
tools will be payable in condition.
accordance with Clause 3.1.1
(b).

8. MISCELLANEOUS

8.1. Superannuation

All employees are eligible to become a member of
the Howard Smith Group Superannuation Associa-
tion. This fund is non-contributory, that is, you are
not required to make any contributions to the fund in
order to become entitled to its benefits. It costs you
nothing. The fund returns a payment which is 10%
of your years of membership multiplied by the aver-
age of your three highest annual salaries in the ten
years of employment immediately prior to leaving
service, reduced by a factor which depends on your
age at the time of leaving service.

Employees are able to make voluntary contributions
on a regular basis from your pay, and you are able to
roll payments from other funds into our fund at no
entrance fee, and with no administration or exit fees.
Monies deposited in these two ways attract the earn-
ing rate of the fund’s investment.

It is important to understand that this is a Defined
Benefit fund, it defines the benefit employees will
receive on leaving Goninan’s service, and no calcu-
lation of benefit is necessary until you actually leave.
The benefit is paid from the fund’s assets, and is guar-
anteed by Goninan.

The fund also has a Death and Total and Permanent
Disablement benefit, this also is at no cost to you.

8.2. Workers Compensation

The Company shall fully comply with the require-
ments of the Workers Compensation and
Rehabilitation Act. In addition, the Company will
insure employees against loss of earnings if the em-
ployee is involved in a journey accident to or from
their place of work.

8.3. Resolution Of Disputes

(1) There are a number of basic objectives to be achieved
from this grievance procedure as stated below—

a) The avoidance of work stoppages, neither party
benefits from work stoppages.

b) The resolution of disputes at the workplace,
by the employees and the site management.

c) A genuine endeavour by both parties to en-
sure that normal work will continue whilst a
grievance is being processed.

d) That both parties shall be committed to the
grievance procedure as the mechanism for re-
solving grievances in an orderly manner.

(2) Where a question, dispute or difficulty arises the fol-
lowing steps are to be observed—

a) Any employee with a problem shall initially
approach his immediate Leading Hand and
identify the facts of the problem. The Leading
Hand shall attempt to resolve the issue or shall
inform the Workshop Supervisor.

b) If after two days the Leading Hand has not
solved the problem or given a clear commit-
ment to do so, then the employee and the
Leading Hand shall approach the Workshop
Supervisor.

c) If after three days the Workshop Foreman has
not solved the problem or given a clear com-
mitment to do so then the Supervisor and the
employee shall approach the Operations Man-
ager.

d) If after three days the matter has not solved
the problem or given a clear commitment to
do so the matter may be referred to the Gen-
eral Manager, or the Union Organiser, or a
mutually acceptable independent mediator.

e) The employer may seek the assistance of the
employer organisation.

f) If after all attempts to resolve the grievance at
the work site have failed, the matter may be
referred to the Western Australian Industrial
Relations Commission.

BASSENDEAN ENTERPRISE AGREEMENT

This document is to be ratified on a consent basis by the
Western Australian Industrial Relations Commission follow-
ing signing by the senior representative of the Automotive,
Food, Metals, Engineering, Printing & Kindred Industries
Union of Workers—Western Australian Branch, and the Gen-
eral Manager, A Goninan & Co Limited, Western Australia.

SIGNATORIES

Signed: Signed:
(Signed) A. Thackray (Signed) J. Sharp-Collett
A Thackray J Sharp-Collett
General Manager Secretary
A Goninan & Co Limited Automotive, Food, Metals,
Western Australia Engineering, Printing &

Kindred Industries Union of
Workers (Western Australian
Branch)

Date: Date:
10/2/97 12/2/97

COMMON SEAL
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ANI BRADKEN PERTH ENTERPRISE
AGREEMENT 1996
No. AG 146 of 1996.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
ANI Bradken Perth

and
Communications, Electrical, Electronic, Energy,

Information, Postal, Plumbing and Allied Workers Union of
Australia, Engineering and Electrical Division, WA Branch

And Others.
No. AG 146 of 1996.

ANI Bradken Perth Enterprise Agreement 1996.
CHIEF COMMISSIONER W.S. COLEMAN.

24 June 1996.
Order.

HAVING heard Mr M. Borlase and with him Mr P. Lawrence
on behalf of the Applicant; Mr J. Fiala on behalf of the
Communications, Electrical, Electronic, Energy, Information,
Postal, Plumbing and Allied Workers Union of Australia,
Engineering and Electrical Division, WA Branch and The
Automotive, Food, Metals, Engineering, Printing and Kindred
Industries Union of Workers—Western Australian Branch; and
Mr A. Waddell on behalf of the Transport Workers’ Union of
Australia, Industrial Union of Workers, W.A. Branch, and by
consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders:

THAT the ANI Bradken Perth Enterprise Agreement
1996 be registered with effect on and from the first pay
period commencing on or after the 18th day of April, 1996.

(Sgd.) W. S. COLEMAN,    
[L.S.] Chief Commissioner.

———

Schedule.

1.—TITLE
This Agreement shall be known as the ANI Bradken Perth,

Western Australian Enterprise Bargaining Agreement 1996.

1A.—STATE WAGE PRINCIPLES DECEMBER 1993
It is a condition of this Agreement that any variations to its

terms on or from the 14th day of March 1996, including the
Arbitrated Safety Net Adjustment of up to $24.00 per week
shall not be made except in compliance with the Principles set
down by the Commission in the Reasons for Decision in Matter
No. 1164 of 1995.

2.—ARRANGEMENT
 1. Title

 1A. State Wage Principles March 1996
 2. Arrangement
 3. Application and Incidence of Agreement
 4. Terms of Operation
 5. Relationship to Parent Awards
 6. Continuous Improvement
 7. Health, Safety and Environment
 8. Internal Classification
 9. Hours
10. Contracts of Service
11. State Standards
12. Avoidance of Industrial Disputes
13. Wage Increases
14. Consultation in the Workplace
15. Redundancy/Retrenchment
16. Performance Indicators
17. Productivity Reward Scheme
18. Sick Leave Scheme
19. Stand Down Insurance Savings Fund
20. No Extra Claims
21. Signatures of the Parties

Appendix A
Appendix B

3.—APPLICATION AND INCIDENCE OF AGREEMENT
(1) This Agreement shall apply at the establishment of ANI

Bradken, Perth and the incidence of this Agreement shall be

as prescribed in the Metal Trades (General) Award 1966 (No
13 of 1965) and the Transport Workers’ (General) Award No.
10 of 1961 in so far as those provisions relate to the parties
referred to in subclause (2) below.

(2) Those bound by this Agreement are:
(a) ANI Bradken Perth (‘the Company’s);
(b) The Communications, Electrical, Electronic, Energy,

Information, Postal, Plumbing and Allied Workers
Union of Australia, Engineering and Electrical Di-
vision, WA Branch (‘the CEPU’);

(c) Transport Workers’ Union of Australia, Industrial
Union of Workers, Western Australian Branch (‘the
TWU’);

(d) Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers, WA Branch;
and

(e) All persons employed by ANI Bradken Perth who
are members or eligible to be members of the above
unions and are covered by the Parent Awards in
Clause 5. This Agreement covers approximately 138
employees.

(3) The parties to this agreement are;
(a) ANI Bradken Perth (‘the Company’s);
(b) The Communications, Electrical, Electronic, Energy,

Information, Postal, Plumbing and Allied Workers
Union of Australia, Engineering and Electrical Di-
vision, WA Branch (‘the CEPU’);

(c) Transport Workers’ Union of Australia, Industrial
Union of Workers, Western Australian Branch (‘the
TWU’);

(d) Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers, WA Branch;
and

4.—TERMS OF OPERATION
This Agreement shall operate from the beginning of the first

pay period to commence on or after 18 April, 1996, and shall
remain in force until the end of the last pay two years hence
being 21 April, 1998.

5.—RELATIONSHIP TO PARENT AWARDS
(1) This Agreement shall be read and interpreted in

conjunction with the Metal Trades (General) Award 1966 (No.
13 of 1965) and the Transport Workers’ (General) Award No.
10 of 1961, provided that where there is any inconsistency,
this Agreement shall take precedence to the extent of the
inconsistency.

6.—CONTINUOUS IMPROVEMENT
(1) The employer and the employees agree to an ongoing

process of continuous improvement, which includes the
identification and removal of potential or existing barriers to
maximum efficiency.

(2) The employer and the employees also agree to develop
process improvement teams in the plant to improve problem
solving, resolve product and process issues and to ensure
customer requirements are met.

(3) The process improvement teams shall be guided under
direction of the plant management and fully utilise the skills
and knowledge of the workforce.

(4) The implementation of quality work group (QWG)
education workshops will support the continuous improvement
process.

7.—HEALTH, SAFETY AND ENVIRONMENT
(1) Plant management and the workforce shall aim to provide

a safe and healthy working environment through the application
of a continuous improvement approach.

(2) The employer and the employees agree to work towards
the reduction of the incidence and the severity of workplace
injury and illness.

(3) Plant management and the workforce shall continue to
support the development, implementation and monitoring of
preventative Health, Safety and Environmental management
systems including:

• Management involvement and support for site Health
and safety committee.

• Pro-active risk analysis program to identify, assess
and control workplace hazards.
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• The setting of housekeeping standards for the site
and auditing of same.

• Compliance to internal ANI Bradken Health Safety
and Environment policy/procedures and relevant
Health Safety and Environment requirements.

• The ready availability of appropriate personal pro-
tective equipment and clothing and the provision of
relevant training for effective use and maintenance
of such equipment.

• Implementation of preventative maintenance and
inspection program for all plant and equipment to
reduce hazards.

• Provision of a quality first aid and injury manage-
ment system.

• The continued provision of the work based rehabili-
tation program to ensure as early return to work as
practical, with the co-operation of injured employ-
ees and rehabilitation professionals.

• Worksite induction for new employees and re-induc-
tion for existing employees.

(4) The employer and the employees aim to achieve a con-
tinued reduction in the moving Lost Time Injury Frequency
Rate with targets set—Refer section sixteen (16) Performance
Indicators.

8.—INTERNAL CLASSIFICATION
With effect from the beginning of the first (1) pay period on

or after 18 April, 1996, the classification structure in appendix
A to the agreement will apply.

9.—HOURS
(1) Forty (40) ordinary hours are to be worked by each em-

ployee in each week with two (2) of these ordinary hours
worked being credited to the provision of rostered days off.

(2) Not less than eight (8) ordinary hours are to be worked
in any one day, prior to the payment of any overtime.

(3) Subject to subclause (1) of this clause the ordinary hours
of work will not exceed 10 hours on any day, Monday to Fri-
day, and except in the case of shift employees, shall be worked
between the hours of 6.00am and 6.00pm.

(4) The ordinary hours of work may be altered by agree-
ment between the employer and the majority of employees
concerned in a section or sections.
(5) (a) Where the Company wishes to alter the work cycle

arrangement for any employees, the Company must
give not less than one (1) week’s notice of its inten-
tion to do so to the employees affected by the change.

(b) During this notice period, the Company will consult
with the majority of employees concerned in the sec-
tion or sections.

(6) Any dispute as to the operation of any work cycle in any
area for any employees will be resolved by following the pro-
cedure set out in Clause 12.—Avoidance of Industrial Disputes
of this Agreement.

(7) Subject to prior approval by the appropriate supervisor,
where an employee requires time off from work during nor-
mal ordinary time hours for which the employee would not be
entitled to payment, he or she may make up the time so lost,
and will be paid at ordinary time rates for the time so worked
between the hours of 6.00am and 6.00 pm Monday to Friday.
The time made up under the above arrangement is to be agreed
with the appropriate supervisor and should be made up within
the financial week where the absence occurred where practi-
cal but not later than the end of the following financial week.

(8) Not withstanding the provisions of Clause 13(3)(g) of
the Metal Trades (General) Award 1966, (No. 13 of 1965),
seven (7) rostered days off will be accrued which shall be al-
lowed and taken to coincide with the Christmas shut-down.

(9) The balance of five (5) days may be taken as required by
the employee throughout the year by agreement with their
supervisor and having full regard for the necessity of main-
taining production. Not less than forty eight (48) hours notice
must be given to section Supervisor before a rostered day off
will be granted.

(10) Any remaining accrued rostered days due at the time of
taking annual leave must be taken consecutively with that leave.

(11) Where shift work is worked it shall be worked in ac-
cordance with the shift work provisions in the Metal Trades
(General) Award 1966 (No. 13 of 1965).

10.—CONTRACTS OF SERVICE
(1) All employees shall continue to assist in the process of

skill transfer with in-house training.
(2) All employees shall perform any tasks they are directed

to which are within their skill, competence and training.
(3) All employees shall perform any tasks they are directed

to which are incidental or peripheral to their main task pro-
vided that employees shall only be required to perform work
in accordance with their skills and training and which is safe.

11.—STATE STANDARDS
This Agreement shall not operate so as to cause an employee

to suffer a reduction in ordinary time earnings or in standards
of the West Australian Industrial Relations Commission for
set hours of work, annual leave or long service leave.

12.—AVOIDANCE OF INDUSTRIAL DISPUTES
The following dispute settling procedure shall apply in the

workplace:
(1) Any matter affecting one or more employees at ANI

Bradken Perth shall, in the first instance be taken up
by those affected with the immediate Supervisor or
Foreperson responsible for the employee/s con-
cerned, in company with, if requested by the
employee/s a consultative committee person and/or
duly accredited shop steward.

(2) If agreement is not reached pursuant to subclause
(1) above, the consultative committee person/shop
steward shall approach the Manager or other nomi-
nated Representative of the Company, for further
discussions and/or negotiations about the matter af-
fecting the employee/s.

(3) If the matter is not resolved at this level, the con-
sultative committee person/shop steward shall inform
the Secretary of the relevant union, or his/her nomi-
nee, of the nature of the matter in dispute and a
conference shall be arranged as soon as possible be-
tween a representative or management and a state
official of the union.

(4) Without prejudice to either party, whilst the above
procedure is being effected, all parties shall make
every endeavour to ensure that work continues nor-
mally.

(5) A dispute which cannot be settled by following pro-
cedures prescribed in subclauses (1), (2) and (3) of
this clause may be referred by either union or man-
agement to the Western Australian Industrial
Relations Commission.

(6) The dispute shall not be referred to the Western Aus-
tralian Industrial Relations Commission until the
steps in subclauses (1), (2) and (3) have been com-
pleted.

(7) The employer and the employees are committed to
this procedure.

(8) In the event of any union calling mass meetings of
members or rallies or any other union initiative not
specific to ANI Bradken Perth that would cause ANI
Bradken Perth employees to disrupt normal produc-
tion, no ANI Bradken Perth employees will
participate unless the union shop steward receives
seven (7) days’ written notice of intended stoppage.

(9) The union shop steward will upon receipt of such
notice immediately notify the consultative commit-
tee and management of the notice.

(10) The consultative committee will meet and devise
whatever measures are possible to minimise the im-
pact of the intended action on ANI Bradken Perth
and its customers.

(11) No voting on action to be taken by ANI Bradken
Perth employees is to be conducted until as many
employees as is practical have been fully briefed by
unions and the consultative committee and been af-
forded not less than two days to consider the issues.
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13.—WAGE INCREASES
PAY CLASSIFICATION ‘C’ COLUMN 1 COLUMN 2 COLUMN 3 COLUMN 4 COLUMN 5
CLASS CLASS PRESENT 2.5% 2.5% 2.5% 2.5%

RATE AS AT ENTERPRISE ENTERPRISE ENTERPRISE ENTERPRISE
12/12/95 INCREASE INCREASE INCREASE INCREASE

18/4/96* 18/10/96* 18/4/97* 18/10/97*

001 JOBBING MOULDER C10 13.5350 13.8725 14.2200 14.5750 14.9400
M/C MOULDER(S) C10S 13.5350 13.8725 14.2200 14.5750 14.9400
PLATE MOULDERS C10S 13.5350 13.8725 14.2200 14.5750 14.9400
MACHINIST 1ST CLASS C10 13.5350 13.8725 14.2200 14.5750 14.9400
FITTER C10 13.5350 13.8725 14.2200 14.5750 14.9400
WELDER 1ST CLASS C10 13.5350 13.8725 14.2200 14.5750 14.9400
WELDER (S) CLASS C10S 13.5350 13.8725 14.2200 14.5750 14.9400
FLAME WASHER(S) C10S 13.5350 13.8725 14.2200 14.5750 14.9400
ARC AIR OP (S) C10S 13.5350 13.8725 14.2200 14.5750 14.9400
CARPENTER C10 13.5350 13.8725 14.2200 14.5750 14.9400
ELECTRICIAN C10 13.5350 13.8725 14.2900 14.5750 14.9400
TRADESMAN C10 13.5350 13.8725 14.2200 14.5750 14.9400

031 TEAM LEADER C10 14.5600 14.9250 15.2975 15.6800 16.0725
002 INSPECTOR C9 14.2000 14.5550 14.9200 15.2925 15.6750

PATTERNMAKER C9 14.2000 14.5550 14.9200 15.2925 15.6750
003 LABOURER C12 11.5450 11.8350 12.1300 12.4325 12.7425

TRUCK DRIVER C12 11.5450 11.8350 12.1300 12.4325 12.7425
FURNACE LABOURER C12 11.5450 11.8350 12.1300 12.4325 12.7425
DRESSER/GRINDER C12 11.5450 11.8350 12.1300 12.4325 12.7425
PATT/SHOP STOREMAN C12 11.5450 11.8350 12.1300 12.4325 12.7425
STOREMAN C12 11.5450 11.8350 12.1300 12.4325 12.7425
FITTER LABOURER C12 11.5450 11.8350 12.1300 12.4325 12.7425
CLEANER C12 11.5450 11.8350 12.1300 12.4325 12.7425
MACHINE/PLATE MOULDER C12 11.5450 11.8350 12.1300 12.4325 12.7425
FLAME WASHER/ARC AIR C12 11.5450 11.8350 12.1300 12.4325 12.7425
WELDER 2,3,&4TH CLASS C12 11.5450 11.8350 12.1300 12.4325 12.7425

004 TEST OPERATOR C12 11.9300 12.2275 12.5325 12.8450 13.1675
MANIPULATO DRIVER C12 11.9300 12.2275 12.5325 12.8450 13.1675

028 FURNACE LABOURER (COMM) C12 12.1725 12.4775 12.7900 13.1100 13.4375
027 FURNACE PERSON STAGE 1 C12 12.7875 13.1075 13.4350 13.7700 14.1150
001 FURNACE OPERATOR STAGE 2 13.5350 13.8725 14.2200 14.5750 14.9400
029 FURNACE MELTER (BK) 16.4275 16.8375 17.2575 17.6900 18.1325
005 ANNEALER MAN C12 11.7675 12.0650 12.3675 12.6775 12.9950
006 MILLMAN (*LH1) C12 12.0175 12.3200 12.6275 12.9425 13.2650
007 CRANE DRIVER C11 12.5650 12.8800 13.2025 13.5325 13.8700
008 FORKLIFT DRIVER 98%

APPRENTICE 4TH YEAR C10 13.2850 13.6150 13.9550 14.3050 14.6625
013 1ST YEAR 42% 5.7987 5.9450 6.0925 6.2450 6.4500
014 2ND YEAR 55% 7.5925 7.7825 7.9775 8.1775 8.3825
015 3RD YEAR 75% 10.3525 10.6125 10.8775 11.1500 11.4300
016 4TH YEAR 88% 12.1462 12.4500 12.7625 13.0825 13.4100

C8 14.8412 15.2122 15.5925 15.9823 16.3819
C7 15.5250 15.9131 16.3109 16.7187 17.1366
C6 16.7800 17.1995 17.6294 18.0702 18.5219
C5 17.4437 17.8797 18.3267 18.7849 19.2545

ANI BRADKEN INTERNAL LEVEL 1 11.5450 11.8350 12.1300 12.4325 12.7425
TRAINING LEVELS LEVEL 2 12.5650 12.8800 13.2025 13.5325 13.8700

LEVEL 3 13.5350 13.8725 14.2200 14.5750 14.8400
* Operative date means commencement of the first pay period commencing on or after dates shown.

14.—CONSULTATION IN THE WORKPLACE
(1) (a) Consultative Committee shall meet at least monthly

in the workplace or more often as required.
(2) (a) The Consultative Committee shall consist of one

member from each work cell elected by the employees in that
work cell, one elected shop steward and at least one repre-
sentative from management.

(b) A union official may attend any such meetings.
(3) The recognised work cells are as follows—

Office
Maintenance/Machineshop
Aftercast
Beforecast
Metal Melting
Patternshop

(4) As far as possible the agenda for the next meeting of the
Consultative Committee shall be identified at the end of each
meeting and posted in the workplace at least seven days prior
to the next meeting.

(5) Minutes of the meeting shall be maintained.

(6) The Company and the Unions will co-operate in the pro-
vision of training for the development of quality consultative
processes.

(7) Monthly work cell meetings will be scheduled and con-
ducted during normal working time. Meetings will require the
attendance of all work cell members, will be limited to one
hour’s duration and will be chaired by the Consultative Com-
mittee member for the respective work cell.

15.—REDUNDANCY/RETRENCHMENT
(1) Definition—redundancy/retrenchment means a situation

where a permanent employee on a weekly rate is terminated
by the company for reasons based on the operational require-
ments of the company.

(2) Operation—in the event of a redundancy as defined above
the redundancy provisions of the Western Australian Metal
Trades (General) Award 1965 will apply.

16.—PERFORMANCE INDICATORS
(1) (a) Occupational Health and Safety
Health and safety is the highest priority in the daily opera-

tion of our business.
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It is agreed that ambitious improvement targets must be set
and every employee strives to achieve continuing improve-
ment in accident and incident reductions.

(b) Targets
Lost time injuries—30% reduction over the corresponding

previous period (being January 1995 to December 1995) by
15-12-96 and a further 30% reduction over the same base pe-
riod by 15-12-97.

(2) (a) On Time Delivery
Satisfied customers are the key to the success of ANI Bradken

Perth and its employees. Quality of the products we deliver
and the timely delivery of the products is paramount to main-
tain and expand our base of satisfied customers.

(b) Targets
Calculation will be done on the same basis as the current

Company measurement methods.
80% On time delivery or better by 1st July, 1996.
90% On time delivery or better by 1st July, 1997.
(3) (a) Absenteeism
Absenteeism is a significant problem that negatively impacts

on every aspect of our operation and ultimately results in re-
ductions in customer service.

(b) Targets
25% reduction over base as detailed elsewhere in Section

18 by 15-12-96
50% reduction over base by 15-12-97
(4) (a) Wasters
All employees are committed to a process of continuous

improvement in all areas of the business. The zero defect phi-
losophy flowing from the ongoing quality training will provide
the platform for reduction in wasters.

(b) Target
10% reduction per annum or better over the base of 2% es-

tablish during the life of the previous Enterprise Bargaining
Agreement.

i.e. 1.8% by December 1996
1.62% by December 1997

(5) (a) Attainment and Productivity
Attainment is the companies measure of actual performance

of the plant as compared to the planning and scheduling estab-
lished to meet customer requirements. Attainment will be
calculated as per the current operating plan.

On time delivery is totally dependant on achieving planned
production.

(b) Target — 100% on production activities by 1-7-96
(c) Productivity is the companies measure of how effectively

the attainment is achieved by measuring activities against es-
tablished standards. Productivity will be calculated as per the
current operating plan.

(d) Target — 95% on production activities by 15-12-96
—100% on production activities by 15-12-97

17—PRODUCTIVITY REWARD SCHEME
(1) With effect from the beginning of the first pay period on

or after 18 April, 1996. Amendment No 1 to the Productivity
Reward Scheme (‘PRS’) per Appendix A to the Agreement
will apply.

(2) (a) The Consultative Committee reserves the right to ad-
just the format of calculation at a normal monthly meeting,
after consultation with the workforce.

(b) This does not mean additional monies will be added to
the fund.

18.—SICK LEAVE SCHEME
(1) Commencement of Scheme
The sick scheme as detailed below will commence on the 18

April, 1996 and run in conjunction with this Enterprise Bar-
gaining Agreement as long as the target set in (subclause 6) ,
(Targets) of this clause are met.

(2) Record Keeping
The Company agrees to keep all records necessary to deter-

mine achievement of targets and each employees entitlement.

(3) Entry Qualifications
(a) Sick leave accrued prior to the introduction of the Sick

Leave scheme would be taken into account only to determine
eligibility to join the scheme and will remain available as per
the Metal Trades (General) Award.

(b) Sick leave accrued prior to the introduction of the Sick
Leave scheme will not form part of any payment entitlement
to any employee at any time.

(c) (i) A bank of sick days must be built up before entry into
the scheme is allowed. This bank will be eighty (80) hours.

(ii) Any current employee who already has eighty (80) hours
sick leave accrued to them, would be deemed to have com-
pleted the necessary qualifying period.

(d) (i) Should any employee’s bank fall below the eighty
(80) hours safety net, they would be required to withdraw from
the scheme until they have accrued in excess of the eighty
(80) hours.

(ii) Each full-time employee accrues six (6) hours and forty
(40) minutes sick leave per calendar month.

(4) Payment of any benefit
(a) This sick scheme will run on an annual basis from Janu-

ary to December and provides for payment of up to half their
accrued unused sick leave for the qualifying period. For cal-
culation of benefit, each year will stand alone. Therefore, the
maximum payment to any employee, assuming they take no
sick leave during any qualifying period will be five (5) days
pay.

(b) Any benefit which may have accrued to an employee
during the preceding twelve (12) month period will be paid in
the pay week prior to Christmas.

(c) Any payment will be calculated as follows,
(i) Total of sick leave accrued during current annual

period. This will have a maximum of eighty (80)
hours.

(ii) Sick Leave hours taken during current annual pe-
riod.

(iii) Amount accrued during disqualification.
(iv) Normal hourly rate of pay as at final pay week be-

fore shutdown.
(v) Calculation is the total of the leave under placitum

(i) minus the total hours in placitum (ii) the total hours
in placitum (iii) multiply by the hourly rate speci-
fied in placitum (iv) multiply by 50%.

(vi) Should the figure from the calculation at placitum
(v) be a negative, then NO payment will made.

(vii) Remaining sick leave hours after deduction of paid
sick leave hours calculation are to be added to each
employee’s sick leave accrual.

(viii) Any employee who chooses to forego the partial
payment at December option described above will
have their full accrual applied as per the West Aus-
tralian Metal Trades (General) Award.

(d) The application of this scheme to the first qualifying
period will be pro rata.

(5) Disqualification from Scheme
(a) The Consultative Committee reserves the right to remove

any employee from the scheme should the Committee deem
that the employee is not endeavouring as a whole to reduce
and control the number of sick hours taken.

(b) This removal can only be done by the Committee in
General Meeting, by secret ballot.

(c) Should the count be even after ballot, the Chairman of
the meeting will have the deciding vote.

(d) The Chairman will be as per the decision of Committee
at previous monthly meeting.

(e) The employee in question will be given an opportunity
to plead their case before the vote is taken, or they may nomi-
nate a proxy to plead their case.

(f) Subject to (g) below Re-instatement to the scheme will
be at the discretion of the Consultative Committee not less
than six (6) weeks after removal from the scheme and at a
normal monthly General Meeting.
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(g) Re-instatement must be initiated by the disqualified em-
ployee and will be decided by the same process as
disqualification.

(6) Targets
The following targets have been set by the Consultative

Committee:
(a) Base Measurement

Period used as base—January 1995 to December
1995.
The base figure has been calculated as 3.69% sick
leave hours taken as a percentage of the total normal
hours worked.

(b) (i) A target reduction of 25% from the base by
the end of the first 12 months of the scheme
running is required before any payment will
be made.
Target at end of first 12 months—2.77%.

(ii) A reduction of 50% from the base by the end
of the second 12 months of the scheme run-
ning is required before any payment is made
at the end of the second year.
Target at end of second 12 months = 1.85%.

(iii) The 50% reduction from the base achieved by
the end of the second year of the scheme run-
ning must be maintained to receive a payment
each year.

(7) Cancellation of Scheme
Should the targets set in subclause (6) above not be met,

then either the employer or employees reserve the right to
withdraw from the scheme at the time when comparison to
targets are done. The Consultative Committee in general meet-
ing will decide whether the targets have been met.

(8) Examples of the way the scheme would work as detailed
below—

Opening Bal Annual Accrual Hours Taken Closing Bal
Normal Hourly Rate Payout

40 Hours 80 Hours 32 Hours 8 Hours $10 $40
80 Hours 80 Hours 16 Hours 64 Hours $10 $320
80 Hours 80 Hours 24 Hours 56 Hours $10 $280
80 Hours 80 Hours Nil 80 Hours $10 $400
80 Hours 80 Hours 8 Hours 72 Hours $10 $360

19.—STAND DOWN INSURANCE SAVINGS FUND
(1) Preamble
The ever present possibility of stand down of employees

caused by low order books and electrical and mechanical break-
down are a major contributor to low morale.

To counter the effects of employee hardship and the low
morale which impacts on both employee and employer due to
stand downs, all parties to and employees covered by this En-
terprise Bargaining Agreement have agreed to support the
concept of this savings fund.

(2) Eligibility to Participate
This scheme will be open to all employees who are covered

by this Enterprise Bargaining Agreement.
Entry into the scheme will be on an individual voluntary

basis.
(3) Employee Contribution
Each participating employee will be required to contribute a

maximum of five (5) dollars per week out of their after tax
pay. Contributions will be deducted whether from normal,
overtime, leave or compensation wages.

(4) Employer Contribution
ANI Bradken Perth (the employer) agrees to contribute to

each employees fund at a rate equivalent to each employees
contribution subject to appropriate taxation.

(5) Record Keeping
ANI Bradken Perth agrees that it will keep all necessary

records on an employee by employee basis to enable easy re-
view of each employees fund.

(6) Payment out of Fund
(a) Employee contribution

The employee contribution shall be made from their
net wage and is not subject to additional taxation.

(b) Employer Contribution
Payment will attract income tax at the rate set down
by the Australian Taxation Office.

(c) When will Payment be made?
The Consultative Committee reserves the right to
decide when payments out of the fund will be made.
This decision will be made at a Consultative Com-
mittee meeting called for this purpose.

(d) Timing of Payment
Any payments out of the fund will fall in line with
ANI Bradken Perth’s pay week.

(e) Distribution from the Fund
Payments will be made on a week by week basis
with the maximum of any one (1) payment being the
equivalent of one (1) week’s pay or the gross amount
of each employees fund, whichever is the lower.

(f) Refund of Contribution
Any employee who is participating in the scheme
who leaves the companies employ or withdraws from
the scheme will have the full balance of their contri-
bution refunded to them. This payment will be made
in the next available pay week. This refund will not
include any company contributions.

(7) Entry into Scheme
Employees who wish to participate in the scheme must fill

out a scheme application form and have it countersigned by
any member of the Consultative Committee. This form will
be signed and dated by the paymaster when details have been
entered into the payroll system. A copy of the form will then
be returned to the employee.

(8) Withdrawal from Scheme
Employees who wish to withdraw from the scheme must

follow the same procedure as entry into scheme.
(9) Interest on Savings
Any interest which may be earned from time to time on

employee contributions will be retained by the company to
offset any administration costs.

(10) Suspending Scheme
(a) Individual accumulations under this scheme will be

subject to an upper limit of two weeks’ ordinary time
earnings.

(b) Where an employee has accumulated a total entitle-
ment equivalent to two full weeks of ordinary time
earnings that employees contributions to the scheme
will cease.

(c) Contributions will only recommence once the indi-
viduals entitlement has fallen below two full weeks’
ordinary time earings and would be discontinued at
any time the entitlement equals two weeks’ full time
ordinary earnings.

(11) Duration
This scheme will commence in conjunction with and run for

the duration of this Enterprise Bargaining Agreement.

20.—NO EXTRA CLAIMS
The parties agree not to make any further claim for the life

of this Agreement other than so consistent with a reclassifica-
tion or skills upgrade.

21.—SIGNATURES OF PARTIES
Signature Title (print) Date:     /     / 19
Signature Title (print) Date:     /     / 19

THE COMMON SEAL of )
The Communications, Electrical, Electronic, Energy )
Information, Postal, Plumbing and Allied Workers )
Union of Australia, Engineering and Electrical )
Division, WA Branch was hereunto affixed in the )
presence of: )

W.E. Game State Secretary Date:  03  / 05  / 1996
Signature Title (print)

J.D. Fiala Organiser Date:  03 / 05 / 1996
Signature Title (print)
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THE COMMON SEAL of )
Automotive, Food, Metals, Engineering, Printing )
and Kindred Industries, Union of Workers, WA Branch )
was hereunto affixed in the presence of: )
J. Sharp-Collett Date: 08 / 05 / 1996
Signature Title (print)

Date: 08 / 05 / 1996
Signature Title (print)

THE COMMON SEAL of )
Transport Workers Union of Australia )
Industrial Union of Workers, (Western Australian )
Branch) was hereunto affixed in the presence of: )

State Secretary Date: 15 / 05 / 1996
Signature Title (print)

Date: 15 / 05 / 1996
Signature Title (print)

SIGNATURES OF THE PARTIES
Signed for and on behalf of ANI Bradken Perth
____________ Kelvin Ross Date: 20 / 05 / 1996
Signature Name of person

authorised
to sign (print)

Signed by Representative for and on behalf of employees—
T.J. King____ Tim King___ Date: 20 / 05 / 1996
Signature Name of person

authorised
to sign (print)

APPENDIX A
ANI BRADKEN PERTH

PRODUCTIVITY REWARD SCHEME

Variation to Clause 2.—Productivity Formula
Arc Furnace heats from 26 per week to 30 per week inclu-

sion will attract a contribution to the distribution pool of
$250.00 per heat. Heats above 30 per week will attract a con-
tribution of $500.00 per heat.

Variation to Clause 2.1
Casting produced in excess of customer orders (overcasts),

regardless of the reason for the excess, will be included in the
weekly wasters at 100% of Production Value as soon as they
are recognised and verified.

It is common practice to hold in stock overcast items which
management consider may be sold in the foreseeable future.
Any casting that has been included in the wasters for the pur-
pose of calculating benefits under the scheme that is
subsequently sold will be treated as a credit against wasters in
the week in which the sale occurs to the value of 100% of the
production value of those casting at the time of sale.

The above amendments made as part of the Bradken Perth
1994 Enterprise Agreement shall be effective from the first
pay period on or after 10 June 1994.

APPENDIX B
ANI BRADKEN PERTH

INTERNAL CLASSIFICATION
This document is to be read in conjunction with and as part

of ANI Bradken Perth Enterprise Bargaining Agreement 1996,
referred to in the Enterprise Agreement 1996, as Appendix B.

A new classification structure provides definable career path
for employees in the Arc Air and Plate Moulding sections.

Through appropriate training and satisfaction of the skill and
competency for each classification level, employees will be
able to progress up the internal classification structure.

The classification system will not be used as a precedent to
support any similar claim against any other company, employer
or organisation.

There will be 3 defined classifications within the ANI
Bradken Perth classification structure.

ANI Bradken Perth Level 1
ANI Bradken Perth Level 2
ANI Bradken Perth Level 3

The time frame for all training must be realistic and gives
rise to competency levels for all personnel undertaking this
training. This will be supported by formal assessment criteria
and mechanisms set up and managed by the company along
with the training materials and processes.

ANI Bradken Perth will be committed to the ongoing em-
ployment of qualified Tradespersons Moulders (Fabrication)
and will be committed to ongoing training of apprentices in
the Moulding (Fabrication) field.

Employees who have previous experience in the foundry
industry will be afforded the opportunity to have any prior
learning and competencies reviewed by the panel in their sec-
tion for the purposes of recognition of prior learning.

Any employee who wishes to pursue a career path in the
Moulding Section will be given the following training options.

(a) Through the ANI Bradken internal training and clas-
sification structure as detailed in this appendix which
will result in an inhouse skill level and qualification,
or

(b) An apprenticeship, whether normal or adult, with the
full support of the company subject to TAFE avail-
ability to deliver a C10 trade qualification.

(2) Plate Machine Moulder Training Levels:
When a person is employed in the Foundry section they will

be classified as a Plate Machine moulder level 1, and will be
set into the training programme. During the first 24 months
the person will be required to carry out training as designated
by appropriate Supervisor in the level 1 stream:

* Co2 line—6 months
* Core Bench—6 Months
* Self Set—6 months
* Slinger—6 months

The requirements for examining these Level 1 personnel
during their training will be to have each level of training signed
off in a training book by a panel consisting of the Production
Manager, Senior Foundry Supervisor, a Moulding Team Leader
and an experienced Jobbing Tradesperson Moulder when they
believe that the person is competent and can carry out all tasks
outlined without any supervision.

On completion of Level 1, Personnel may then be classified
to a Level 2 class and be paid accordingly.

Personnel having completed level 1 and 2 will be classified
level 3 and paid accordingly.

Training at level 2 classification will be of not less than 12
months duration before classification to level 3.

(3) Arc Air Operator /Flame Washer Training Levels.
When a person is employed in the Aftercast section they

will be classified as a Arc Air Operator level 1.. They will be
set up into a training programme outlined to complete the level
1 training.

The requirements for training through all levels as an Arc
Air Operator is set out below.

* 18 Months for completion of level 1 training de-
scribed below.

* 6 months for completion of level 2 training described
below.

The requirements for examining these personnel during train-
ing will be to have all tasks signed off in a training book by a
panel consisting of the Production Manager, Senior Aftercast
Supervisor, Senior Leading Hand and a Tradesperson.

ANI BRADKEN (PERTH) AFTERCAST
CLASSIFICATIONS

(4) ARC-AIR OPERATOR / FLAME WASHER
Training to be undertaken and competency attained at level 1

* Check and maintain arc-air gouging equipment
—check gun for proper operation and cleanliness
—check air flow, ensure no restrictions

* Operate hand controlled pendant jib crane
* Operate 7 Ton Overhead pendant controlled crane
* Sling and hook castings
* Operate rotating table
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* Load and properly position castings on the rotating
table

* Arc-air wash castings in accordance with written
procedures

* Compliance with all ANI Bradken HS&E and Qual-
ity procedures

* Set up and use oxy-acetylene equipment
—change nozzles, hoses, regulators and cylinders

(Maintain as required)
* Oxy-acetylene cut risers

(5) ARC—AIR OPERATOR /FLAME WASHER
Training to be undertaken and competency attained at a

level 2
* All the skills required of a Level 1
* Interpret Basic Engineering drawings
* Use and understand Gauges to arc air to profile shape
* Arc air to specific dimensions from drawing
* Basic welding skills

On completion of the above competencies personnel maybe
classified level 3 and paid accordingly.

ANI BRADKEN (PERTH) BEFORECAST
CLASSIFICATIONS

(6) PLATE MACHINE MOULDER
Training to be undertaken and competency attained at level 1

(a) (CO2 LINE)
* Set box onto machine
* Identify requirements for pattern
* Mount pattern onto the machine
* Operate the machine ie; gas, rammer and injector

buttons
* Competent interpretation of moulding instructions

from face of pattern
* Competently construct the mould to instructions
* Strip mould using pin strip and overhead hoist
* Identify problems or defects resulting from prob-

lems associated with any of the above
* Understand different sands and the mixing of

sands
* Compliance with all ANI Bradken HS & E and

Quality procedures
(b) (CORE BENCH)

* Make simple cores using different sands ie; CO2,
zircon and oil sands

* Operate Core blowing machine competently
* Competent in all tasks on the Core making roller

circuit
(c) (SELF SET)

* Set up the box and pattern equipment including
runner and feeder systems

* Application of facing sands and backing sands as
per instructions

* Apply methods
* Ram the job up using pneumatic hammer
* Able to strip down and finish to Core up stage
* Able to finish, paint, core—up, close and clamp

(d) (SLINGER)
* Set up the Pattern and box including runner and

feeding systems
* Start and operate the slinger
* Ram the sand using a pneumatic hammer
* Trim the mould
* Strip the mould using the hoist
* Transfer the mould to rollers by using the hoist
* Finish the moulding by placing cores, nails, chills,

etc and painting

(7) PLATE MACHINE MOULDER
Training to be undertaken and competency attained at level 2

* Must be competent in all aspects of moulding em-
ployed at ANI Bradken Perth including but not
limited to:
—Production of complicated Jobbing cores
—Complex coring and closure of jobbing moulds
—Pouring of metal competently
—Transfer of skills to lower level trainees

On completion of the above competencies personnel maybe
classified level 3 and paid accordingly.

BHP BUILDING PRODUCTS—MYAREE
PERFORMANCE RELATED PAYMENTS SCHEME
(ENTERPRISE BARGAINING) AGREEMENT 1995

No. AG 3 of 1996.
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.

BHP Steel (JLA) Pty Ltd trading as BHP Building Products
and

Communications, Electrical, Electronic, Energy,
Information, Postal, Plumbing and Allied Workers Union of
Australia, Engineering and Electrical Division, WA Branch.

No. AG 3 of 1996.
BHP Building Products—Myaree Performance Related

Payments Scheme (Enterprise Bargaining) Agreement 1995.

COMMISSIONER P E SCOTT.
14 February 1996.

Order.
HAVING heard Ms J Dowling on behalf of the Applicant and
Mr A Lovell on behalf of the Respondent, now therefore the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, and by consent, hereby orders—

THAT the Enterprise Bargaining Agreement in the terms
of the following schedule be registered with effect on and
from the 23rd day of January 1996.

(Sgd.) P.E. SCOTT,    
[L.S.] Commissioner.

———

Schedule.

1.—TITLE
This Agreement will be referred to as the BHP Building

Products—Myaree Performance Related Payments Scheme
(Enterprise Bargaining) Agreement 1995.

2.—ARRANGEMENT
Clause Subject Matter

1. Title
2. Arrangement
3. Application of the Agreement
4. Parties Bound
5. Date and Period of Operation
6. Relationship to Parent Award
7. Purpose of the Agreement
8. Key Performance Indicators
9. Targets

10. Payment
11. No Extra Claims
12. Stability of Conditions and Operations
13. Eligibility for Payment
14. Improvement Projects
15. Review

3.—APPLICATION OF THE AGREEMENT
(1) This Agreement will apply at the BHP Steel (JLA) Pty

Ltd’s, BHP Building Products establishment located at Myaree
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(Western Australia) in respect of employees bound by the terms
of the John Lysaght (Australia) Limited Award (No. 27 of 1967)
in Western Australia.

(2) This Agreement supersedes the operation of Agreement
AG 7 of 1992 which is cancelled by the registration of this
Agreement.

4.—PARTIES BOUND
The parties to this Agreement are:—

(1) (a) BHP Steel (JLA) Pty Ltd, carrying on busi-
ness as BHP Building Products at 88 Norma
Road, Myaree, Western Australia.

(b) Communications, Electrical, Electronic, En-
ergy, Information, Postal, Plumbing and Allied
Workers Union of Australia, Engineering and
Electrical Division, WA Branch, 401-403 Ox-
ford Street, Mount Hawthorn, Western
Australia.

(c) All employees, whether members of the or-
ganisation specified above or not engaged in
any of the classifications contained in the John
Lysaght (Australia) Limited Award No. 27 of
1967.

(2) The parties accept they are bound by the terms of the
Agreement and will oppose any applications by other
parties to be joined to this Agreement.

(3) The parties to this Agreement will comply with its
terms, notwithstanding the provisions of any Award,
Order or Industrial Agreement by which they are
covered.

5.—DATE AND PERIOD OF OPERATION
This Agreement will operate from the beginning of the first

pay period to commence on or after 1 January 1995. It will
remain in force until 28 February 1997.

6.—RELATIONSHIP TO PARENT AWARD
(1) This Agreement is to be read and interpreted in

conjunction with the John Lysaght (Australia) Limited Award
(No. 27 of 1967).

(2) Where there is any inconsistency between this Agreement
shall prevail to the extent of the inconsistency.

7.—PURPOSE OF THE AGREEMENT
The purpose of this Agreement is to provide a mechanism

by which continuous improvement in the Company’s
productivity and business performance can be facilitated and
employees rewarded for achieving improvement targets and
implementing projects designed to effect real productivity
gains.

Accordingly, this Agreement provides for:
• The introduction of a new Performance Related Pay-

ments Scheme to operate from 1/6/95 to 28/2/97.
• Annual consolidation of an amount into weekly wage

payments based on the actual implementation of
projects designed to effect real productivity gains;
and

• Stability of conditions for employees and stability
of operations for the Company.

Appendix 1, Clause 1 sets out the increases which were
consolidated into weekly wage payments from the pay period
commencing on or after 31 May, 1993, in recognition of the
actual implementation of projects designed to support
achievement of productivity targets by employees and
improved performance achieved under Agreement AG 7 of
1992.

Appendix 1, Clause 2, details the amount of increases which
were consolidated into weekly wage payments from the
commencement of the pay period commencing on or after 31
May, 1994, in recognition of projects implemented during year
one of Agreement AG 29 of 1993.

Appendix 1, Clause 3, details the amount of increase which
is to be consolidated into weekly wage payments with effect
from the pay period commencing on or after 1 January, 1995,
in recognition of projects implemented during year two of

Agreement AG 29 of 1993 and the extent of real gains in
productivity performance achieved during the first 21 months
of that Agreement.

Appendix 1, Clause 4, details the amount of increase which
is to be consolidated into weekly wage payments from the
commencement of the pay period commencing on or after 1
September 1995, in recognition of projects implemented during
year one of this Agreement.

Appendix 1, Clause 5, details the amount of increase which
is to be consolidated into weekly wage payments with effect
from the pay period coming on or after 1 January 1996, in
recognition of projects implemented during year two of this
Agreement.

The parties have in mind that PRPS as a concept should
continue after the expiry of this Agreement. Discussion about
a replacement Agreement may occur after 1 November, 1996.

8.—KEY PERFORMANCE INDICATORS
For the first year of the operation of this Agreement the Key

Performance Indicators will be—
(1) Delivery Performance.
(2) Errors.
(3) Scrap and Downgrades.

Breaking down these three indicators to a number of factors
that impact on their result assists in the process of identifying
tasks for employee process improvement teams. Process
improvement teams can then focus on these tasks.

Key Performance Indicators for the second year will be
developed in the final quarter of 1995.

9.—PERFORMANCE
Performance Targets have been agreed for the first year and

are set out below. Performance Targets for the second year
will be agreed in the final quarter of 1995 and the resulting
tables will be substituted for those below by application to
vary the Agreement.

BHP BUILDING PRODUCTS—MYAREE
PERFORMANCE RELATED PAYMENTS SCHEME
(ENTERPRISE BARGAINING AGREEMENT 1995)

MEASURE 1—DELIVERY PERFORMANCE
Quarter Performance 1 2 3 4
Outstanding ≥ 98.0 ≥ 98.1 ≥ 98.2 ≥ 98.3
Good 97.9 98.0 ≥ 98.1 98.2
Adequate 97.8 97.9 ≥ 98.0 98.1
Poor < 97.8 < 97.9 < 98.0 < 98.1

MEASURE 2—ERRORS
Quarter Performance 1 2 3 4
Outstanding ≥ 98.6 ≥ 98.7 ≥ 98.8 ≥ 98.9
Good 98.5 98.6 98.7 98.8
Adequate 98.4 98.5 98.6 98.7
Poor < 98.4 < 98.5 < 98.6 < 98.7

MEASURE 3—SCRAP/DOWNGRADES
Quarter Performance 1 2 3 4
Outstanding ≤ 2.6 ≤ 2.5 ≤ 2.70 ≤ 2.65
Good 2.7 2.6 2.75 2.70
Adequate 2.8 2.7 2.80 2.75
Poor > 2.8 > 2.7 > 2.80 > 2.75

In this Agreement:
YEAR 1 YEAR 2

Quarter 1 means
the quarter
finishing 26 August 1995 30 August 1996

Quarter 2 means
the quarter
finishing 1 December 1995 29 November 1996

Quarter 3 means
the quarter
finishing 1 March 1996 28 February 1997

Quarter 4 means
the quarter
finishing 31 May 1996

10.—PAYMENT
(1) The appropriate percentage amount will be determined

in respect of each quarter, in accordance with the table below.
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A maximum payment of 6.5% is possible under the scheme
for exceeding target in all three KPI’s of Delivery Performance
(2.16%), Errors (2.16%) and Scrap/Downgrades (2.16%). The
table provides for the following payments:—

PRPS PAYABLE
Delivery Errors Scrap/ Total

Performance Downgrades
Outstanding 2.16% 2.16% 2.16% 6.5%
Good 1.83% 1.83% 1.83% 5.5%
Adequate 1.16% 1.16% 1.16% 3.5%
Poor 0% 0% 0% 0%

The appropriate percentage amount as determined above, shall
be applied to the gross wage of each qualifying employee for
the relevant quarter, to calculate that employee’s performance
related payment.

For the purpose of determining the quarterly performance
related payments, gross wage will include the total of the
following earnings for the quarter: award and over award
payments, overtime and shift allowance earnings, plus
payments in respect of paid leave.

Excluded from gross earnings will be—
(a) payments for periods of absence on workers com-

pensation where the absence has been for a period of
more than twelve months; and

(b) performance related payments relating to a previous
quarter which may have been paid during the quar-
ter.

(3) The parties acknowledge that whilst quarterly
performance related payments of 5.5% are targeted, actual
payments may range from 0% to 6.5%. Targets to be met for a
5.5% quarterly performance related payment are to be
realistically achievable, but to provide an added “insurance”,
topping up arrangements will be available. If in a particular
quarter, a payment of less than 5.5% is made, an adjustment
may be warranted at the completion of the fourth quarter. Such
adjustment will be made only if the reasonably achievable target
is met or bettered in each of the three KPI’s in the fourth quarter.

When an adjustment is appropriate, the fourth quarter
payment will include an additional amount equal to the
difference between the sum of payments for the four quarters
and 5.5% of gross earnings for the four quarters.

No top up adjustment will apply in an quarter where the
results were affected by strike or other forms of industrial
action.

Employees will be able to choose to enter into “salary
sacrifice” arrangements for PRPS (in part or in full) so that
the payment becomes an employer contribution to the
employee’s superannuation account.

11.—NO EXTRA CLAIMS
(1) It is a term of this Agreement arising from the 1994 Steel

Industry Wages Settlement that the unions undertake that for
the period 31 December, 1996, not to pursue any extra claims,
Agreement or other (including any claims related to national
or state wage case decisions), although the unions may
commence discussions on renewal of claims after 1 November,
1996. This undertaking does not prevent determination of
unresolved issues about the introduction of new classification
structures by the Company.

(2) Notwithstanding the above, discussions will be allowed
on a voluntary basis as to alternative employment agreements,
which may involve a departure from existing Award provisions
for a department or section, designed to improve work
arrangements for employees and business performance. These
discussions will not involve resort to industrial action or
arbitration. This agreement does not prevent the parties from
exercising any Award right.

12.—STABILITY OF CONDITIONS/OPERATIONS
For the period of the operation of this Agreement, BHP

Building Products undertakes not to reduce to the detriment of
employees any award condition currently applying (eg, penalty
rates, annual leave loading).

In return for this stability of conditions, the union and
employees undertake to assist in providing continuity of

operations. For its part, the union undertakes to take all practical
steps to ensure that during the term of this Agreement,
operations are not interrupted by industrial action, particularly
with reference to externally generated issues.

Employees undertake to follow the John Lysaght (Australia)
Limited Award procedure for Resolving Claims, Issue and
Disputes.

13.—ELIGIBILITY FOR PAYMENT

Employees eligible for quarterly PRPS payments under this
Agreement will be those employees employed by the week
and in employment as at the end of the quarter.

Accordingly, casual employees are not eligible for quarterly
PRPS payments.

14.—IMPROVEMENT PROJECTS

As with the previous Performance Related Payments Scheme
Agreement, this 1995 Agreement carries a commitment from
employees to strictly comply with standard operating
procedures.

Initiatives for improvement for the first year of operation of
this agreement are set out in attachment 2. It is appropriate a
quality story may be completed and any changes to procedure
will be incorporated in the standard operating procedures.

Initiatives for the second year of operation of the agreement
will be identified when the KPI’s for that year are set. These
improvement projects will also be incorporated as schedules.

15.—REVIEW

At the end of each quarter the results will be reviewed. Where
results are below target, the review will determine actions
needed to restore performance to the required level. If targets
have been met, the review will examine means available to
continue to achieve targets. A formal review of the operation
of the scheme may be called after six (6) months if the National
Negotiating Consultative Committee deems this appropriate.

APPENDIX 1

AMOUNTS TO BE CONSOLIDATED INTO WEEKLY
WAGE PAYMENTS

1. From the first pay period commencing on or after 31 May
1993.

The amount to be consolidated into weekly wage payments
based on actual implementation of projects and real
productivity gains made under the Agreement AG 7 of 1992 is
4%.

Accordingly, on and from the beginning of the first pay period
after 31 May, 1993, the weekly all purpose amount to be paid
in addition to rates of pay for classifications contained in the
John Lysaght (Australia) Limited Award shall be—

EMPLOYEE DEVELOPMENT
CLASSIFICATIONS ALL PURPOSE

PAYMENT
Probation $13.60
Level 1 $14.20
Level 2 $15.10
Level 3 $15.70
Level 4 $16.40
Level 5 $16.90
Tradesperson 1 $18.20
Tradesperson 2 $17.40
Tradesperson 3 $16.60

2. For the pay period commencing on or after 31 May, 1994.

The amount to be consolidated into weekly wage payments
shall be increased by 2% based on actual implementation of
projects designed to effect real productivity gains during the
first year of Agreement AG 29 of 1993.

Accordingly, on and from the beginning of the first pay period
commencing on or after 31 May, 1994, the weekly all purpose
amount to be paid in addition to rates of pay for classifications
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contained in the John Lysaght (Australia) Limited Award and
the payments shown in Clause 1 above shall be:

EMPLOYEE DEVELOPMENT
CLASSIFICATIONS ALL PURPOSE

PAYMENT
Probation $7.10
Level 1 $7.40
Level 2 $7.90
Level 3 $8.20
Level 4 $8.50
Level 5 $8.80
Tradesperson 1 $9.50
Tradesperson 2 $9.10
Tradesperson 3 $8.60

3. From the pay period commencing on or after 1 January,
1995.

The amount to be consolidated into weekly wage payments
shall be increased by 4.5% on actual implementation of projects
designed to effect real productivity gains during the second
year of the Agreement AG 29 of 1993 and the extent of
productivity gains achieved during the first 21 months of this
Agreement.

Accordingly, on and from the beginning of the first pay period
commencing on or after 1 January, 1995, the weekly all purpose
amount to be paid in addition to rates of pay for classifications
contained in the John Lysaght (Australia) Limited Award and
the payments shown in Clause 1 and 2 above shall be:

EMPLOYEE DEVELOPMENT
CLASSIFICATIONS ALL PURPOSE

PAYMENT
Probation $16.30
Level 1 $16.90
Level 2 $18.00
Level 3 $18.80
Level 4 $19.50
Level 5 $20.20
Tradesperson 1 $21.70
Tradesperson 2 $20.70
Tradesperson 3 $19.70

4. For the pay period commencing on or after 1 September,
1995.

The amount to be consolidated into weekly wage payment
shall be increased by 2% based on actual implementation of
projects designed to effect real productivity gains during the
first year of this Agreement.

Accordingly, on and from the beginning of the first pay period
commencing on or after 1 September 1995, the weekly all
purpose amount to be paid in addition to rates of pay for
classifications contained in the John Lysaght (Australia)
Limited Award and the payments shown in Clause 1, 2 and 3
above shall be:

EMPLOYEE DEVELOPMENT
CLASSIFICATIONS ALL PURPOSE

PAYMENT
Probation $7.50
Level 1 $7.90
Level 2 $8.40
Level 3 $8.70
Level 4 $9.10
Level 5 $9.30
Tradesperson 1 $10.10
Tradesperson 2 $9.60
Tradesperson 3 $9.20

5. For the pay period commencing on or after 1 January,
1996.

The amount to be considered into weekly wage payments
shall be increased by 4% based on actual implementation of
projects designed to effect real productivity gains during the
second year of this Agreement.

Accordingly, on and from the beginning of the first pay period
commencing on or after 1 January, 1996, the weekly all purpose
amount to be paid in addition to rates of pay for classifications
contained in the John Lysaght (Australia) Limited Award

and the payments shown in Clauses 1, 2, 3 and 4 above shall
be:

EMPLOYEE DEVELOPMENT
CLASSIFICATIONS ALL PURPOSE

PAYMENT
Probation $15.40
Level 1 $16.00
Level 2 $17.10
Level 3 $17.80
Level 4 $18.50
Level 5 $19.10
Tradesperson 1 $20.60
Tradesperson 2 $19.60
Tradesperson 3 $18.70

APPENDIX 2
PROJECTS/IMPROVEMENT GROUPS

1. Adopt B.I.P.D. PPE policy and ensure 100% compliance
with all designated safety requirements.

2. Examine existing equipment maintenance programme,
identify areas for cost reduction and implement new up-
dated programme.

3. Review stock/inventory data for the preceding financial
year, identifying major causes for non-conformance to
budget. Integrate results into updated stock ordering pro-
gramme.

4. Investigate and eliminate product complaints for light edge
wave on existing wallclad product from rollformer #1.
Establish P.E.A./update requirements.

5. Instigate improvement group with transport contractor to
further reduce impact of ‘AM’ deliveries on transport and
production costs.

6. Reduce scrap levels on major decking rollformers via in-
stigation of improvements identified in recent Benchmark
programme with BHP Building Products, Nunawading..

7. Review ‘CAR’ (customer complaints) data for operations
for preceding 12 month period, identify and rectify causes
for major complaint reasons within operations area.

8. Examine ‘NOT LOAD’ reasons for non-delivery for last
two quarters, identify major causes and implement solu-
tions to rectify.

SIGNATORIES TO THE AGREEMENT
  (signed) 14/12/95
for on behalf of Date
BHP Steel (JLA) Pty Ltd, T/A
BHP Building Products—Myaree

  (signed) (J D FIALA) 14/12/95
for on behalf of Date
Communications Electrical, Electronic, Energy,
Information Postal, Plumbing and Allied
Workers Union of Australia, Engineering and
Electrical Division, (Western Australian
Branch)

COMMERCIAL PLUMBING INDUSTRIAL
AGREEMENT.

No. AG 291 of 1996.
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters and
Plasterers Union of Workers

and
Lydale Holdings Pty Ltd trading as Commercial

Plumbing Co.
No. AG 291 of 1996.

Commercial Plumbing Industrial Agreement.
COMMISSIONER P E SCOTT.

26 March 1997.
Order.

HAVING heard Mr G Giffard on behalf of the Applicant and
there being no appearance on behalf of the Respondent and by
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consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders:

THAT the Commercial Plumbing Industrial Agreement
in the terms of the following schedule be registered on
the 5th day of March 1997.

(Sgd.) P. E. SCOTT,    
[L.S.] Commissioner.

———

Schedule.

1.—TITLE
This Agreement will be known as the Commercial Plumbing

Industrial Agreement.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Area and Parties Bound
4. Application
5. Duration
6. Dispute Settlement Procedure
7. Single Enterprise
8. Relationship with Awards
9. Enterprise Agreement

10. Wage Increase
11. Industry Standards
12. Clothing and Footwear
13. Training Allowance, Training Leave, Recognition of

Prior Learning
14. Seniority
15. Sick Leave
16. All-In Payments
17. Pyramid Sub-Contracting
18. Fares and Travelling
19. Drug and Alcohol, Safety and Rehabilitation Pro-

gram
Appendix A—Wage Rates
Appendix B—Drug and Alcohol, Safety and Reha-
bilitation Program

3.—AREA AND PARTIES BOUND
This is an Agreement between The Western Australian

Builders’ Labourers, Painters & Plasterers Union of Workers
(hereinafter referred to as the “Union”) and Lydale Holdings
Pty Ltd trading as Commercial Plumbing Co (hereinafter
referred to as the “Company”) in the State of Western Australia.

4.—APPLICATION
This Agreement shall be binding upon the Company, the

Union, its officers and members, and any person eligible to be
a member of the Union employed by the Company on work
covered by the terms of the Building Trades (Construction)
Award 1987, No. 14 of 1978 (the “Award”). There are
approximately 1 employees covered by this agreement. The
scope of work covered by this Agreement applies to
Commercial and Housing construction work where more than
four (4) dwellings are being constructed or on projects where
the total value of the contract exceeds $284,000.

5.—DURATION
This Agreement shall commence from the first pay period

on or after the date of signing and shall continue in effect until
31 July 1997.

The parties agree to commence discussion on the terms and
conditions of any future agreement three calendar months prior
to the expiration of this Agreement.

6.—DISPUTE SETTLEMENT PROCEDURE
In relation to any questions, disputes or difficulties arising

out of the operation of this Agreement the dispute settlement
procedure that shall apply shall be in the same terms as that
outlined in Clause 46 Settlement of Disputes of the Award.

7.—SINGLE ENTERPRISE
It is agreed that this Agreement applies in respect of a single

enterprise as defined in Clause 41A(2) of the WA Industrial
Relations Act 1979, as amended (the “Act”).

8.—RELATIONSHIP WITH AWARDS
This Agreement shall be read wholly in conjunction with

the Award. Where this Agreement is silent on rates of pay and

other matters pertaining to the employment relationship, the
Award shall apply. Where there is conflict between the rates
of pay, conditions, allowances and other matters in this
Agreement and the Award the higher rate shall apply.

9.—ENTERPRISE AGREEMENT
It is agreed that in the event of the Union and the Company

agreeing on the terms of a comprehensive enterprise agreement,
this Agreement may be terminated in accordance with the
requirements of the Act.

10.—WAGE INCREASE
This Agreement provides for increases in the hourly rate

resulting in the wage rates in the Appendix A—Wage Rates.
11.—INDUSTRY STANDARDS

It is a term of this Agreement that the Company will continue
to meet its current level of payment into the Western Australian
Construction Industry Redundancy Fund and will immediately
increase its level of payment into the Construction + Building
Unions Superannuation Scheme to $50 per week per employee.

12.—CLOTHING AND FOOTWEAR
1. The following items will be supplied to each employee by

the Company, upon the completion of five working days.
(a) 1 pair safety boots, and will be replaced on a fair

wear and tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each employee employed during

the period 1 April to 31 October. (One issued per
year)

2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to fit
over safety helmets.

13.—TRAINING ALLOWANCE, TRAINING LEAVE,
RECOGNITION OF PRIOR LEARNING

1. A training allowance of $11.00 per week per worker shall
be paid by the employer to the Union Education and Training
Fund.

2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calender year pro-
rata to attend courses conducted or approved by the NBCITC.
The employers approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer’s operations. The onus shall
rest with the employer to demonstrate an inability to grant
leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other
than—

course fees
course books and materials
payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.

3. The employer will actively encourage employees to seek
formal recognition of their skills (recognition of prior learning),
and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen’s Rights
Certificates.

14.—SENIORITY
1. The parties agree the continuity of employment is desirable

wherever possible, and that where it is not possible, employees
will be retrenched in order of seniority.

2. When applying the “first on last off” principle it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a state basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where the employee’s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
6—Dispute Settlement Procedure.
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4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-deployment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements with
the Company.

15.—SICK LEAVE
For sick leave accrued after the date of signing this agreement

the following will apply—
(a) The Company’s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination.

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is
re-engaged within a period of six months, the un-
paid balance of sick leave shall continue from the
date of re-engagement.

16.—ALL-IN PAYMENTS
1. All-In methods of payments shall be prohibited.
2. “All-In Payments” means any system of payment that is

hourly, weekly, or daily which is either in lieu of payment for
overtime, or in lieu of one or more of the various award
conditions such as annual leave, public holiday payments,
inclement weather, etc.

Provided that All-In payments do not include casual
engagement on terms prescribed by the appropriate Award or
Agreement.

3. If an employer has been paying an employee an all in-rate
he/she shall be required to pay to the employee the difference
(if any) between the employee’s actual earnings and what the
employee would have earned had he/she been paid award rates
and conditions during his period of employment.

In addition to making the appropriate taxation deductions
from the employee’s wages, the employer shall also be required
to make the appropriate contributions to the C+BUSS and
Portable Long Service Leave Schemes.

4. If any party is of the view that this principle has been
breached or is aware of a contracting arrangement on a site
that is let to circumvent the payments prescribed under the
award or this clause, the matter may, if not resolved by the
head contractor, be negotiated between the parties or referred
to the Western Australian Industrial Relations Commission.

5.·Any industrial action that may arise, shall be confined to
the employer in breach of this clause.

17.—PYRAMID SUB-CONTRACTING
1. “Pyramid Sub-Contracting” is defined as the practice of a

sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-
contractor.

2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the contract
and intends to engage a specialist sub-contractor to perform
that work, that section may be re-let to a specialist sub-
contractor.

3. Further provided that when a sub-contract is let for labour
and material, a labour-only sub-contract may be let by the sub-
contractor, but it is unacceptable as a principle for further
labour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.

5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the
parties shall discuss and determine the issue in accordance
with the agreement dispute resolution procedure. In any event
of a disagreement, the matter shall be negotiated further
between the parties or referred to the Western Australian
Industrial Relations Commission. Whilst these procedures are
undertaken no industrial action shall occur.

18.—FARES AND TRAVELLING
In addition to Clause 12A of the award the following travel

payments shall be made in the form of a daily payment (on
days worked)—

(i) $4 per day to be paid from 1 September 1996 to 31
December 1996;

(ii) $6.15 per day to be paid from 1 January 1997.

19.—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix B Drug
and Alcohol, Safety and Rehabilitation Program.

Signed for and on behalf of—
Common Seal

The Union (signed)
Date: 4/11/96

The Company COMMERCIAL PLUMBING
Date: 31/10/96
DARREL SALES
(Print name)    (signed)

APPENDIX A—WAGE RATES
Date of 1 February
signing 1997

Hourly Rate Hourly Rate
Labourer Group 1 $14.66 $15.11
Labourer Group 2 $14.15 $14.59
Labourer Group 3 $13.77 $14.20
Plasterer, Fixer $15.23 $15.70
Painter, Glazier $14.89 $15.35
Signwriter $15.20 $15.68

APPENDIX B—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

1. PRINCIPLE
People dangerously affected by alcohol, and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.

2. FOCUS
• Site safety and the involvement of the site safety

committee
• Peer intervention and support
• Rehabilitation

3. WORKPLACE POLICY
a) A person who is dangerously affected by drugs or

alcohol will not be allowed to work until that person
can work in a safe manner.

b) The decision on a persons ability to work in a safe
manner will be made by the safety committee, or on
projects with no safety committee, by a body of at
least equal numbers of employee/employer repre-
sentatives.

c) There will be no payment of lost time to a person
unable to work in a safe manner.

d) If this happens 3 times the worker shall be given a
written warning and made aware of the availability
of treatment/counselling. If the worker refuses help
he/she may be transferred/dismissed the next time
he/she is dangerously affected.

e) For the purposes of disciplinary action a warning shall
be effective for a period of 12 months from the date
of issue.

f) A worker having problems with alcohol and or other
drugs:

• Will not be sacked if he/she is willing to get
help.

• Must undertake and continue with the recom-
mended treatment to maintain the protection
of this program.

• Will be entitled to sick leave or leave without
pay while attending treatment.

4. IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will—
a) Clearly state its endorsement of the BTG Drug and

Alcohol program and comply with it.
b) Provide access at an agreed time and venue for a

representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.
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c) Authorise the attendance of appropriate company
personnel eg. Safety delegate/officer, safety commit-
tee members, union delegate, consultative committee
members(s) at the two hour BTG Drug and Safety in
the Workplace training course.

DEPARTMENT OF PRODUCTIVITY AND LABOUR
RELATIONS ENTERPRISE AGREEMENT 1996

No. PSA AG 162 of 1996.
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Civil Service Association of Western Australian
Incorporated

and

Department of Productivity and Labour Relations.

No. PSA AG 162 of 1996.

Department of Productivity and Labour Relations
Enterprise Agreement 1996.

PUBLIC SERVICE ARBITRATOR
COMMISSIONER R.N. GEORGE.

18 March 1997.

Order.
HAVING heard Mr J. Dasey on behalf of the Applicant and
Mr B. Appleby on behalf of Respondent, and by consent, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders:

THAT the Agreement known as the Department of Pro-
ductivity and Labour Relations Enterprise Agreement
1996 attached hereto be and is hereby registered as an
industrial agreement and shall have effect from the first
pay period commencing on and 22 October 1996.

(Sgd.) R.N. GEORGE,
[L.S.] Commissioner.

Schedule.

1.—TITLE

This Agreement shall be known as the Department of
Productivity and Labour Relations Enterprise Agreement 1996.

2.—ARRANGEMENT

This Agreement shall be known as the Department of
Productivity and Labour Relations Enterprise Agreement 1996.

1. Title
2. Arrangement
3. Scope
4. Parties to the Agreement
5. Number of Employees Covered
6. Definitions
7. Dater and Period of Operation
8. No Further Claims
9. Relationship to Parent Awards and Agreements

10. Single Bargaining Unit
11. Audit of 4%
12. Objectives and Principles
13. Productivity Improvements and Benefits
14. Productivity in Excess of Targets
15. Salary Increases
16. Dispute Settlement Procedure
17. Family Carers Leave
18. Parental Leave
19. Hours
20. Monitoring of Agreement
21. Signatures of Parties

Schedule 1 Productivity Initiatives
Schedule 2 Salary Increases

3.—SCOPE OF THE AGREEMENT
This Enterprise Agreement shall apply to all Department

employees including Senior Executive Service employees
working in the Department who are members of or eligible to
be members of the Union party to this Agreement.

4.—PARTIES TO THE AGREEMENT
4.1 Employer
Chief Executive Officer of the Department of Productivity

and Labour Relations.
4.2 Union
Civil Service Association of Western Australia Incorporated.

5.—NUMBER OF EMPLOYEES COVERED
5.1 The number of employees covered by this Agreement is

approximately twenty one.

6.—DEFINITIONS
6.1 “Agreement”: The Department of Productivity and

Labour Relations Enterprise Agreement 1996.
6.3 “Department”: The Department of Productivity and

Labour Relations.
6.4 “Employee”: for the purpose of this agreement, someone

who is referred to at Clause 4—Scope.
6.5 “Employer”: Chief Executive Officer of the Department

of Productivity and Labour Relations.
6.6 “Government”: the State Government of Western

Australia
6.7 “Minister”: the Minister or Ministers of the Crown

responsible for the administration of labour relations.
6.8 “Unions”: The Civil Service Association of Western

Australia Incorporated.
6.9 “WAIRC”: the Western Australian Industrial Relations

Commission

7.—DATE AND PERIOD OF OPERATION OF THE
AGREEMENT

7.1 This agreement shall operate from the beginning of the
first pay period commencing on or after the date on which this
agreement is lodged in the Western Australian Industrial
Relations Commission (WAIRC) and shall remain in operation
to the 30 June 1997.

7.2 The parties will review this agreement 3 months prior
the expiration of this Agreement to commence negotiations
for a new Agreement.

7.3 The parties will assess achievements in performance,
productivity and efficiency during the term of this Agreement.

7.4 The agreement will continue in force after the expiry of
its term until such time as any of the parties withdraws from
the agreement by notification in writing to the other party and
to the WAIRC.

8.—NO FURTHER CLAIMS
8.1 The parties to this agreement undertake that for the

duration of the agreement there shall be no further salary or
wage increases sought or granted.

8.2 This agreement shall not operate so as to cause an
employee to suffer a reduction in ordinary time earnings except
where this occurs as a result of entering into an arrangement
as prescribed in Clause 16.2 of this Agreement.

9.—RELATIONSHIP TO PARENT AWARDS AND
AGREEMENTS

This agreement shall be read in conjunction with the Public
Service Award 1992, which applies to the parties bound to this
agreement. In the case of any inconsistencies, this agreement
shall have precedence to the extent of the inconsistencies.

10.—SINGLE BARGAINING UNIT
10.1 This agreement has been negotiated through a Single

Bargaining Unit (SBU).
10.2 The SBU comprises representatives from the

Department and the Community and Public Sector Union/Civil
Service Association of Western Australia (CPSU/CSA).

11.—AUDIT OF 4% SECOND TIER AND 1989 SEP
The parties agree that matters arising from previous industrial

agreements or award changes emanating from the
“Restructuring and Efficiency Principle” of 1987, and the
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Structural Efficiency Principles of the 1988 and 1989 National
and State Wage Cases shall not be counted when considering
the productivity benefits and salary improvements arising from
this Agreement.

A complete audit of structural efficiency initiatives since
the advent of the Restructuring and Efficiency Principles of
1987 has been completed and all parties confirm that none of
the previous initiatives form part of this Agreement.

All claims for past productivity are satisfied by this
agreement.

12.—OBJECTIVES AND PRINCIPLES
The parties to this Agreement are committed to the provisions

of labour relations services to clients which are responsive to
their needs and of the highest quality. The organisational
improvement initiatives incorporated in this agreement are
aimed at facilitating this. The initiatives are relevant to the
Department’s needs and are designed to increase the
Department’s operating capacity and client access to and
satisfaction with Departmental services.

This Agreement is a component of a broader strategic
planning process by which the Department is seeking to
confirm and satisfy the expectations and needs of its clients.

The agreement assists with the development and
implementation of a quality strategy in support of the DOPLAR
mission. The Quality strategy will involve all levels of the
organisation in its development and implementation.
Consultative mechanisms and education process will be
facilitated and are critical to the success of the quality strategy.

The agreement incorporates initiatives to progress the
development and implementation of processes of continuous
improvement and learning within all work terms in DOPLAR.
The parties to the agreement accept that all functions, services
and performance of the various areas within DOPLAR, will
be continually reviewed and may result in a reduction in FTE
numbers and changes in resource allocation and service
providers.

A new organisational structure will be implemented to
facilitate the more effective and efficient achievement of
organisational objectives. The structure will also support the
aims of devolution, waste reduction, improved client/
stakeholder and employee satisfaction and improved
organisational effectiveness.

The Agreement outlines a series of organisational
improvement initiatives which seek to:

• Meet client and stakeholder needs through the pro-
vision of effective and efficient products and services;

• Achieve DOPLAR’s mission and enhance flexibil-
ity and productivity in the Department through the
improvements identified in this agreement, includ-
ing greater flexibility of work patterns and
arrangements;

• Establish and encourage innovation;
• Provide an environment that fosters and promotes

the well being of staff and a safe, healthy, learning
and working culture;

• Improve internal communication systems and deci-
sion making processes;

• Implement and facilitate team work in the delivery
of services

13.—PRODUCTIVITY IMPROVEMENTS AND
BENEFITS

The parties are committed to the development and
implementation of a broad agenda of initiatives designed to
increase efficiency and effectiveness of programme and service
delivery for DOPLAR. The parties agree to develop and
implement the productivity improvements as detailed in
Schedule 1.

14.—PRODUCTIVITY IN EXCESS OF TARGETS
14.1 The parties agree that should the productivity initiates

listed in Schedule 1 of this Agreement generate savings in
excess of the projected value of $336,700, the difference
between the projected value and the actual value of the
productivity improvements will be shared equally between the
employer and the employees. The payment will be made on
the basis of a one off lump sum payment on the expiration of
the term of this Agreement. The lump sum payment shall not
be greater than 5% of an individuals salary.

14.2 The parties agree to develop a mechanism for identifying
additional savings achieved as a result of productivity
improvements as opposed to savings achieved as a result of
not expending money on budgeted projects because the project
did not proceed or was not completed, except where this
occurred as a result of the implementation of the productivity
initiatives. The parties agree to have developed this mechanism
by 1 March 1997.

15.—SALARY INCREASES
15.1 The following salary increases are payable on the basis

of the implementation of the initiatives contained in Schedule
1 and Clause 13 and work practice changes outlined in this
Agreement..

15.2 Subject to sub-clause 15.1, the following increases will
be payable during the life of this Agreement:

15.2.1 an increase of $30 per week from the date of
registration;

15.2.2 a further increase of 3% from 1 January 1997.
16.—WORK FLEXIBILITY

16.1 HOURS
Ordinary working hours will be 38 hours a week between

7.00am and 6.00pm Monday to Friday. Employees  will take
an unpaid lunch break of a minimum of 30 minutes per day.
Work cycles may vary within the Department to ensure that
all clients are provided a service between 8.00am and 5.30pm
Monday to Friday. This clause shall be read in conjunction
with Clause 16 of the Public Service Award 1992.

16.2  OPTIONS FOR 48 WEEKS PAY OVER 52 WEEKS
An option which can be adopted by mutual agreement

between an individual employee and employer for the
employee to receive 48 weeks of pay spread over the full 52
weeks of the year, whereby the employee will take 8 weeks
leave instead of 4 weeks per year. The additional 4 weeks will
not be able to be accrued. In the event that the employee is
unable to take such leave, his/her salary will be adjusted at the
completion of the 12 month period to take account of the fact
that time worked during the year was not included in the salary.

Superannuation arrangements and taxation effects will be
discussed if this option is adopted and the relevant necessary
arrangements will be put in place by the employer. This
initiative has both organisational and individual benefits as it
enables the employee to take additional leave at times of
minimal impact to the organisation (such as December/January
when there is lower than usual workload).

Access to this entitlement will be subject to the employee
having satisfied the Department’s accrued leave management
policy.

16.3 WORK FLEXIBILITY
The employee agrees to carry out such duties as are within

the limits of the employee’s skills, competencies and training.
This could involve the allocation of specific duties, temporary
secondment to other positions in the Department or transfer to
other positions in the Department. Subject to the provisions of
the Public Sector Management Act 1993, such locations will
not of itself affect employee’s salary under this agreement.

16.4 HOME BASED WORK
During the life of this agreement proposals will be developed

to enable employees to work from home on a part time or
occasional basis. The developmental work will address
Occupational Health Safety and Welfare issues and workers
compensation while working from home.

17.—FAMILY CARERS LEAVE
17. 1 Employees are entitled to 38 hours sick leave per year

for the employee to care for an ill family member, provided
the days used are sick leave entitlements accrued from previous
years of service with the employer and are not the employees
entitlements for the current year. These days are not cumulative.

17. 2 The definition of family shall be the definition contained
in the Equal Opportunity Act 1986. That is, a person who is
related to the employee by blood, marriage, affinity or adoption
and includes a person who is wholly or mainly dependent on,
or is a member of the household of, the employee.

18.—PARENTAL LEAVE
18.1 Definition
18.1.1 “Employee” includes full time, part time, permanent

and fixed term contract employees
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18.1.2 “Replacement Employee” is an employee specifically
engaged to replace an employee proceeding on parental leave

18.2 Eligibility for Parental Leave
18.2.1 An employee is entitled to a period of up to 52 weeks

unpaid parental leave in respect of the birth of a child to the
employee or the employee’s spouse/partner.

18.2.2 Where the employee applying for the leave is the
partner of a pregnant spouse one week unpaid leave may be
taken at the birth of the child concurrently with parental leave
taken by the pregnant employee.

18.2.3 An employee to adopting a child under the age of five
years shall be entitled to three weeks unpaid parental leave at
the placement of the child and a further period of parental
leave up to a maximum of 52 weeks.

18.2.4 An employee seeking to adopt a child shall be entitled
to two days unpaid leave for the employee to attend interviews
or examination required for the adoption procedure. Employees
working or residing outside the Perth metropolitan area are
entitled to an additional days unpaid leave. The employee may
take any paid leave entitlement in lieu of this leave.

18.2.5 Subject to sub-clause (18.2.2) of this clause where
both partners are employed by the agency the leave shall not
be taken concurrently except under special circumstances and
with the approval of the Chief Executive Officer.

18.3 Other Leave Entitlements
18.3.1 An employee proceeding on parental leave may elect

to utilise any accrued annual leave or accrued long service
leave for the whole or part of the period of parental leave or
extend the period of parental leave with such leave, subject to
the Chief Executive Officers approval.

18.3.2 An employee may extend the maximum period of
parental leave with a period of leave without pay subject to
the Chief Executive Officer’s approval.

18.3.3 An employee on parental leave is not entitled to paid
sick leave and other paid award absences.

18.3.4 Where the pregnancy of an employee terminates other
than by the birth of a living child then the employee shall be
entitled to such period of paid sick leave or unpaid leave for a
period certified as necessary by a registered medical
practitioner.

18.3.5 Where a pregnant employee not on parental leave
suffers illness related to the employee’s pregnancy or is required
to undergo a pregnancy related medical procedure the employee
may take any paid sick leave to which the employee is entitled
or such further unpaid leave for a period certified as necessary
by a registered medical practitioner.

 18.4 Notice and Variation
18.4.1 The employee shall give not less than ten week’s notice

in writing to the Department of the date the employee proposes
to commence maternity leave stating the period of leave to be
taken.

18.4.2 An employee proceeding on parental leave may elect
to take a shorter period of maternity leave and may at any time
during that period of leave elect to reduce or extend the period
stated in the original application provided 4 weeks written
notice is provided.

18.5 Transfer to Safe Job
18.5.1 Where illness or risks arising out of pregnancy or

hazards connected with the work assigned to the employee
make it inadvisable for the employee to continue in her present
duties, the duties shall be modified or the employee may be
transferred to a safe position of the same classification until
the commencement of maternity leave

18.5.2 If the transfer to a safe position is not practicable, the
employee may take leave in accordance with the award for
such period as is certified necessary be a registered medical
practitioner.

18.6 Replacement Employee
Prior to engaging a replacement employee the Department

shall inform the person of the temporary nature of the
employment and the entitlements relating to return to work of
the employee on parental leave.

18.7 Return to Work
18.7.1 An employee shall confirm the intention to return to

work by notice in writing to the Department not less than four
weeks prior to the expiration of the period of parental leave;

18.7.2 An employee on return from parental leave shall be
entitled to the position which the employee occupied
immediately prior to proceeding on parental leave. Where an
employee was transferred to a safe job pursuant to sub-clause
(e) hereof the employee is entitled to return to the position
occupied immediately prior to the transfer.

18.7.3 An employee may return on a part-time basis to the
same position occupied prior to the commencement of leave
or to a different position at the same classification level on a
part-time basis in accordance with the Part-Time provisions
of the relevant award.

18.7.4 Where the position occupied by the employee no
longer exists the employee shall be entitled to the position of
the same classification level with duties similar, where possible,
to that of the abolished position.

18.8 Effect of Leave on Employment Contract
18.8.1 Fixed Term Contract
An employee employed for a fixed term contract shall have

the same entitlement to parental leave, however the period of
leave granted shall not extend beyond the term of that contract.

18.8.2 Continuous Service
Absence on parental leave shall not break the continuity of

service of an employee but shall not be taken into account in
calculating the period of service for any purpose under the
relevant award or this agreement.

18.8.3 Termination of Employment
An employee on parental leave may terminate employment

at any time during the period of level by written notice in
accordance with the relevant award.

19.—DISPUTE SETTLEMENT PROCEDURE
Any questions, disputes or difficulties arising under this

Industrial Agreement will be dealt with in accordance with
the following procedures.

The principle of conciliation and direct negotiation shall be
adopted for the purpose of prevention and settlement of any
industrial dispute that may arise.

19.1 The matter shall first be discussed between the employee
and the employee’s manager and resolved, if possible, within
3 working days. An employee may be accompanied by a CSA
Representative.

19.2 If unresolved, the matter shall be discussed between
the employee and the relevant Director and resolved, if possible,
within 3 working days. An employee may be accompanied by
a CSA Representative.

19.3 If the matter is not resolved the matter shall be referred
by the CSA Representative to the Department’s Chief Executive
Officer or his/her nominee for resolution.

19.4 If the matter is not resolved within 5 working days of
the CSA Representative’s notification of the dispute to the
Department, it may be referred by either party to the Western
Australian Industrial Relations Commission.

The period for resolving a dispute may be extended by
agreement between the parties.

20.— MONITORING OF AGREEMENT
The implementation of the Agreement and the productivity

initiatives shall be monitored by the Joint Consultative Council
(JCC). The Union’s Workplace Delegate or their Deputy will
be included in the JCC when issues relating to this Agreement
are being considered.

21. —SIGNATURES OF PARTIES TO THE
AGREEMENT

Signatories
Signed for and on behalf of the
COMMUNITY AND PUBLIC SECTOR UNION/
CIVIL SERVICE ASSOCIATION WESTERN
AUSTRALIA BRANCH by:
........................................................

Date: .. / .. / ..
Signed for and on behalf of the
DEPARTMENT OF
PRODUCTIVITY AND LABOUR RELATIONS
........................................................

Date: .. / .. / ..
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SCHEDULE 2
Existing With (1st EBA) With (2nd EBA)
Salary Annual Annual

$ $ $

Level 1
Under 17 Years 10,873 12,438 12,811
17 Years 12,707 14,272 14,700
18 Years 14,822 16,387 16,879
19 Years 17,157 18,722 19,284
20 Years 19,267 20,832 21,457
21 Years of 1st Year 21,165 22,730 23,412
22 Years or 2nd Year 21,817 23,382 24,083
23 Years or 3rd Year 22,468 24,033 24,754
24 Years or 4th Year 23,115 24,680 25,420
25 Years or 5th Year 23,766 25,331 26,091
26 Years or 6th Year 24,417 25,982 26,761
27 Years or 7th Year 25,166 26,731 27,533
28 Years or 8th Year 25,684 27,249 28,066
29 Years of 9th Year 26,450 28,015 28,855
Level 2
1st Year 27,367 28,932 29,800
2nd Year 28,070 29,635 30,524
3rd Year 28,809 30,374 31,285
4th Year 29,590 31,155 32.09
5th Year 30,407 31,972 32,931
Level 3
1st Year 31,530 33,095 34.088
2nd Year 32,405 33,970 34,989
3rd Year 33,307 34,872 35,918
4th Year 34,233 35,798 36,872
Level 4
1st Year 35,503 37,068 38,180
2nd Year 36,498 38.063 39,205
3rd Year 37,522 39,087 40,260
Level 5
1st Year 39,494 41,059 42,291
2nd Year 40,827 42,392 43,664
3rd Year 42,212 43,777 45,090
4th Year 43,649 45,214 46,570
Level 6
1st Year 45,960 47,525 48,951
2nd Year 47,531 49,096 50,569
3rd Year 49,157 50,722 52,244
4th Year 50,893 52,458 54,032
Level 7
1st Year 53,555 55,120 56,774
2nd Year 55,397 56,962 58,671
3rd Year 57,401 58,966 60,735
Level 8
1st Year 60, 658 62,223 64,090
2nd Year 62,991 64,556 66,493
3rd Year 65,884 67,449 69,472
Level 9
1st Year 69,497 71,062 73,194
2nd Year 71,938 73,503 75,708
3rd Year 74,722 76,287 78,576
Class 1 78,932 80,497 82,912
Class 2 83,142 84,707 87,248
Class 3 87,350 88,915 91,582
Class 4 91,560 93,125 95,919
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EDUCATION DEPARTMENT OF WESTERN
AUSTRALIA (CSA) ENTERPRISE AGREEMENT

1997
No. PSA AG 1 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Civil Service Association of Western Australia
Incorporated

and

The Hon Minister for Education and Director-General
Education Department of Western Australia.

No. PSAAG 1 of 1997.

Education Department of Western Australia (CSA)
Enterprise Agreement 1997

PUBLIC SERVICE ARBITRATOR A.R. BEECH.
14 March 1997.

Order.
HAVING heard Mr J. Dasey on behalf of the Applicant and
Ms H. Syme on behalf of the Respondent, the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act, 1979 and by consent, hereby orders—

THAT the Education Department of Western Australia
(CSA) Enterprise Agreement 1997 filed in the Commis-
sion on the 18th day of February 1997 and as amended by
the parties on the 14th March 1997 be registered.

(Sgd.) A. R. BEECH,
[L.S.] Public Service Arbitrator.

1.—TITLE
This Agreement shall be known as the Education Depart-

ment of Western Australia (CSA) Enterprise Agreement 1997.

2.—ARRANGEMENT
1. TITLE
2. ARRANGEMENT
3. SCOPE OF THE AGREEMENT
4. PARTIES TO THE AGREEMENT
5. DEFINITIONS
6. DATE AND PERIOD OF OPERATION OF THE

AGREEMENT
7. NO FURTHER CLAIMS
8. RELATIONSHIP TO PARENT AWARDS AND

AGREEMENTS
9. JOINT CONSULTATIVE COMMITTEE

10. PRINCIPLES
11. STRATEGIC ISSUES
12. STUDENT ABSENTEEISM
13. STUDENT ENROLMENTS
14. PERSONNEL 2000
15. MANAGEMENT OF THE SCHOOL GRANT
16. REVIEW OF STAFFING LEVELS IN SCHOOLS

AND DISTRICT OFFICES
17. CENTRAL OFFICE STAFF—IMPACT OF DEVO-

LUTION
18. LONG TERM ACTING IN HIGHER LEVEL PO-

SITIONS
19. SCHOOL FORMULA REQUIREMENTS AND

VARIATION OF EMPLOYMENT
20. TRANSFER SYSTEM
21. RELIEF REGISTRAR SYSTEM
22. MAZE
23. ACCOUNTING FINANCIAL PACKAGE
24. RECORDS MANAGEMENT INFORMATION

SYSTEM
25. AUDITOR’S REPORT
26. PERSONNEL PERSONAL COMPUTERS
27. OFFICE COMMUNICATION
28. MULTISKILLING AGREEMENT
29. PROFESSIONAL AND CAREER DEVELOP-

MENT
30. FLEXIBILITY IN WORKING HOURS
31. ANNUALISED HOURS

32. HIGHER DUTIES PAYMENT DURING PERIODS
OF LONG SERVICE LEAVE AND ANNUAL
LEAVE

33. WORK ENVIRONMENT AND WORK ATTEND-
ANCE

34. SCHOOL BUS SERVICES
35. PRIMARY SCHOOLS—ADDITIONAL HOURS
36. CEREMONIAL LEAVE
37. EXTENDED PARENTAL LEAVE
38. DEFERRED SALARY SCHEME
39. WORKING FROM HOME
40. PRODUCTIVITY MEASUREMENT MODEL
41. SALARY INCREASES
42. COPIES OF AGREEMENT
43. GRIEVANCE SETTLEMENT PROCEDURE
44. DISPUTE SETTLEMENT PROCEDURES
45. SIGNATURES OF PARTIES TO THE AGREE-

MENT
SCHEDULE A—GRIEVANCE RESOLUTION
[ADMIN INSTRUCTION 1001]
SCHEDULE B—SALARY RATES
SCHEDULE C—TIMEFRAMES FOR INITIA-
TIVES TO BE IMPLEMENTED
SCHEDULE D—TARGETS FROM INITIATIVES
IN THE 1996 CSA EBA
SCHEDULE E—APPROXIMATE NUMBER OF
EMPLOYEES COVERED BY THIS AGREE-
MENT

3.—SCOPE OF THE AGREEMENT
This Enterprise Agreement shall apply to all Education De-

partment employees including Senior Executive Service
employees working in the Education Department of Western
Australia, who are members of or eligible to be members of
the Union, party to this Agreement.

4.—PARTIES TO THE AGREEMENT
This Agreement is made between the Minister for Educa-

tion and the Director-General of Education (the Employer)
and the Civil Service Association of WA Inc (the Union).

5.—DEFINITIONS
For the purposes of this Agreement the following defini-

tions shall apply:
(1) “Agreement”: The Education Department of West-

ern Australia (CSA) Enterprise Agreement 1997.
(2) “Department”: The Education Department of West-

ern Australia.
(3) “Employee”: for the purpose of this agreement, some-

one who is referred to at Clause 3.—Scope of the
Agreement.

(4) “General Staff”: employees eligible to be represented
by the Union and covered by this agreement.

(5) “Employer”: The Minister and The Director-Gen-
eral of the Education Department of Western
Australia.

(6) “Government”: the State Government of Western
Australia.

(7) “Minister”: the Minister or Ministers of the Crown
responsible for the administration of the Department.

(8) “Union”: Civil Service Association of WA Inc.
(9) “WAIRC”: The Western Australian Industrial Rela-

tions Commission.
(10) “PSA”: Public Service Award 1992.
(11) “GOSAC”:  Government Officers Salaries, Allow-

ances and Conditions Award 1989.
(12) “EDMOSAC”:  Education Department Ministerial

Officers Salaries Allowances and Conditions Award
1983 No 5 of 1983.

(13) “JCC” Joint Consultative Committee
(14) “Steering Committee” established under the auspices

of the JCC to set goals and design an implementa-
tion plan during the 1996 EBA
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6.—DATE AND PERIOD OF OPERATION OF THE
AGREEMENT

(1) This Agreement shall operate from 14 March 1997, and
will continue until 31 December 1997. The salary increases
specified in Clause 41—Salary Increases—of this Agreement
shall come into effect in accordance with that clause.

(2) Subject to the continuation of the initiatives contained in
this Agreement, the pay quantum achieved as a result of this
Agreement will remain and form the new base pay rates for
future agreements or continue to apply after the term has ex-
pired.

(3) The Agreement will continue in force after the expiry of
its term until such time as either of the parties withdraws from
the agreement by notification in writing to the other party and
to the WAIRC.

(4) The parties will review this Agreement at least six months
prior to the expiration of this Agreement with a view to com-
mencing negotiations for a new Agreement.

(5) The parties will assess achievements in performance,
productivity and efficiency during the term of this Agreement.

(6) The parties genuinely commit to ongoing consultation
and bargaining in good faith during discussions and negotia-
tions for the next Agreement.

7.—NO FURTHER CLAIMS
(1) The parties to this agreement undertake that for the dura-

tion of the agreement there shall be no further salary or wage
increases sought or granted except for those provided under
the terms of this Agreement.

(2) This agreement shall not operate so as to cause an em-
ployee to suffer a reduction in ordinary time earnings.

8.—RELATIONSHIP TO PARENT AWARDS AND
AGREEMENTS

(1) This Agreement shall be read in conjunction with the
existing awards and agreements that apply to the parties bound
to this Agreement. In the case of any inconsistencies, this
Agreement shall have precedence to the extent of the incon-
sistencies. The parties recognise that the relevant awards and
agreements consist of:

• Public Service Award 1992;
• Government Officers Salaries, Allowances and Con-

ditions Award 1989;
• Education Department Ministerial Officers Salaries

Allowances and Conditions Award No 5 of 1983;
• Memorandum of Agreement between the Ministry

of Education and the Civil Service Association of
WA Inc. Staffing Formula Review—1993;

• Education Department of Western Australia (CSA)
Enterprise Agreement 1996.

(2) It is agreed that for the life of this Agreement, no party
will seek to withdraw from the Education Department of West-
ern Australia (CSA) Enterprise Agreement 1996 and its terms
and conditions will continue to apply subject to Clause 8(1).

(3) The initiatives from the Education Department of West-
ern Australia (CSA) Enterprise Agreement 1996 which have
not been achieved by their target dates will be completed in
accordance with the targets specified in Schedule D.

9.—JOINT CONSULTATIVE COMMITTEE

(1) This Agreement has been negotiated through a Joint
Consultative Committee (JCC).

(2) The JCC comprises representatives from the Education
Department of Western Australia and the Civil Service Asso-
ciation of Western Australia (CSA) .

(3) The parties agree that the Joint Consultative Committee,
the Steering Committee, the Workforce Planning Working
Party and the Multiskilling Working Party will continue dur-
ing the life of this Agreement.

(4) Other Working Parties will be established as appropriate
to meet the commitments included in this Agreement.

Target:
28.1.97 The following working parties will be established

and will be required to report back to the JCC in accordance
with their specified target requirements:

• ‘Home based Work’ Working Party;
• ‘Student Enrolments’ Working Party;
• ‘Relief Registrar List’ Working Party
• ‘MAZE’ Working Party;
• ‘Productivity Measure’ Committee;
• Review of Staffing Levels.

10.—PRINCIPLES
(1) The Education Department of Western Australia is com-

mitted to providing a sound, flexible and efficient education
system aimed at providing students with the necessary skills,
competencies and confidence to be able to successfully par-
ticipate in and contribute to today’s society. Essential to this
commitment is the Department’s obligation to constantly evalu-
ate its performance, to establish initiatives, and to implement
changes that take into account the changing needs of its stu-
dents, the requirements and expectations of the community,
and accountability at the school level.

(2) This Agreement reflects the Department’s obligation to
fulfil those commitments and is consistent with the Govern-
ment’s policy of increasing effectiveness and efficiency through
improved flexibility and productivity.

11.—STRATEGIC ISSUES
(1) The Education Department’s 1996-1998 Strategic Plan

identifies five strategic issues it believes are crucial to the fu-
ture success of the government school system. Each issue offers
the potential for major achievements and improvement for
education in Western Australia.

• Curriculum responsiveness
• Flexibility in Schooling
• Staff Professionalism and Working Relationships
• Resource Management
• Assuring Quality in Education

(2) Objectives:
• to provide learning programs that will equip students

with the skills necessary to succeed in a constantly
changing social and economic environment;

• to improve the outcomes for all students, particu-
larly those at risk of not achieving their educational
potential;

• to provide schools with the flexibility and the deci-
sion-making authority necessary to deliver quality
educational programs suited to their student group;

• to have professional, productive and motivated staff
who are committed to the objectives of the organisa-
tion, empowered to meet these objectives, and whose
skills are valued by the community;

• to develop an organisational culture that is charac-
terised by trust, mutual respect, participation, the
acceptance of responsibility and is free from discrimi-
nation and harassment;

• to improve resource management in order to obtain
the best educational outcomes with available re-
sources; and,

• to assure parents, and the wider community of the
quality of educational outcomes achieved in the gov-
ernment school system.

12.—STUDENT ABSENTEEISM
(1) Schools have a statutory requirement to record student

attendance. This information is essential to determine patterns
of absenteeism and truancy rates or to be able to cross refer-
ence absenteeism with academic results. The Department’s duty
of care responsibility is linked to a knowledge of student ab-
senteeism. There is also an increasing community and
government concern about the levels of absenteeism in schools.
In accordance with this, the Department has agreed to an inter
agency project to address truancy and general attendance prob-
lems. The success of this project is dependant upon the
accessibility and accuracy of student data.
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(2) Manual records do not satisfy this statutory reporting
requirement. Manual records do not enable the data to be eas-
ily accessed or manipulated or to produce a variety of reports
for statistical analysis. Currently, manual ‘registers of attend-
ance’ are still being used in the data collection process in both
secondary and primary schools.

(3) The parties agree that all secondary schools will record
student absenteeism data electronically from the beginning of
Term 1 [28.1.97]. Appropriate training will be provided where
necessary.

(4) In light of statutory reporting requirements, the Depart-
ment is also required to produce full and accurate information
on primary school absenteeism. The parties acknowledge that
this requirement would be more fully met if this data were
recorded electronically in primary schools. A study incorpo-
rating the findings of the proposed Schools Information Project
will be undertaken by the Steering Committee to identify the
staffing, technology and training resources that would be nec-
essary to allow implementation of this electronic recording in
1998.

Targets:
28.1.97: All secondary schools will electronically record stu-

dent absenteeism data.
30.6.97: All Secondary Schools student absenteeism data

recorded electronically, up to date and reports generated as
required.

31.12.97: Steering Committee final report to be tabled with
the JCC.

13.—STUDENT ENROLMENTS
(1) The parties are committed to the principle that on enrol-

ment at a new school, a student’s data can be accessed, updated
and attached to the new school electronically. Information on
the student’s family and academic standing can then be
downloaded and provided when necessary. This would enable
all students, particularly those ‘at risk’ to be tracked and not
lost in the system when moving from school to school.

(2) The parties will assess the requirements and develop a
policy during 1997 to input this data at schools and to deter-
mine the most efficient use of resources.

Target:
31.12.97: Student Enrolment database policy developed.

14.—PERSONNEL 2000
(1) Personnel 2000 will be live in approximately 260 schools

by early 1998 and will be networked on a district by district
basis, subject to funding.

(2) During 1997, the following human resource functions
will be fully implemented in schools:

• Leave;
• Rosters;
• Teacher relief;
• General payroll details;
• Access to personnel details.

(3) Any further functions will be subject to consultation
through the JCC.

15.—MANAGEMENT OF THE SCHOOL GRANT
(1) The parties agree that payment for the following three

(3) items will be included in the 1997 School Grant:
• Protective Clothing;
• Piano Tuning;
• Laundry

(2) Any further items will be subject to consultation through
the JCC.

(3) The parties agree that the School Grant Reference Group
will provide regular updates to the JCC.

16.—REVIEW OF STAFFING LEVELS IN SCHOOLS
AND DISTRICT OFFICES

(1) A review of staffing levels and workload with particular
reference to the role and responsibilities of the registrar and
other officers in schools will be undertaken. The Department
will engage a consultant to assist with this review.

(2) The parties will consider, among other things:
• staffing levels in schools;
• ongoing devolution of responsibilities;
• increased workload and workvalue;
• current and future JDFs;
• training needs;
• initiatives to be considered in the next EBA.

There will be ongoing consultation with all relevant em-
ployees. Relief will be provided for staff required to work on
this project. The Terms of Reference of the review will be
developed through consultation and agreement by the parties.

(2) The provisions of the Memorandum of Agreement be-
tween the Ministry of Education and the Civil Service
Association of WA Inc—Staffing Formula Review—1993
should be considered.

Target:
30.6.97: The review team will present its report and recom-

mendations to the Joint Consultative Committee.

17.—CENTRAL OFFICE STAFF—IMPACT OF
DEVOLUTION

(1) The parties note that during the life of this Agreement
there will be ongoing devolution of functions to schools and
district offices from Central Office as agreed to by the parties
in the CSA 1996 EBA.

(2) As work is devolved from Central Office there will be a
consequent reduction in workload for some Central Office ar-
eas. The Department’s intention is to adjust staffing levels to
maintain a match between workload and staffing in Central
Office.

(3) Where a Central Office position is identified as excess
as a result of a reduction in workload due to devolution, the
following will apply:

• the affected employee may elect to voluntarily trans-
fer to a suitable alternative position; or,

• the affected employee may elect to take leave with-
out pay for a period not exceeding 12 months, or;

• the provisions of the Public Sector Management Act
(Redeployment and Redundancy Regulations 1994)
shall apply.

(4) The Department is committed to career development for
all affected employees and will seek expressions of interest
for employment of a different nature well in advance of spe-
cific positions being identified as excess. These employees
may request on the job training and work experience in other
areas, [eg: schools]. Their supervisors will not unreasonably
withhold their release for short trial periods [eg. a week]. The
Department will also liaise with the Office of Public Sector
Management and other agencies with regard to the availabil-
ity of suitable placements for these affected employees.

(5) The Workforce Planning Working Party will continue to
operate and to develop policies and processes regarding the
impact of staff devolution of functions to schools and district
offices.

Target:
30.6.97: Some adjustments of Staffing levels have been

made.
31.12.97: Adjustment of Staffing levels completed.

18.—LONG TERM ACTING IN HIGHER LEVEL
POSITIONS

The parties have previously identified problems related to
long term acting in higher duties positions. The parties will
seek to address these issues as a matter of priority.

19.—SCHOOL FORMULA REQUIREMENTS AND
VARIATION OF EMPLOYMENT

(1) The Department will publish the staffing formula provi-
sions for positions covered by this Agreement.Schools will
employ staff in accordance with the formula allocation. This
clause shall be read in conjunction with the Memorandum of
Agreement between the Ministry of Education and the Civil
Service Association of WA— Staffing Formula Review—1993.
In the case of any inconsistencies, this clause shall have prec-
edence to the extent of the inconsistencies.
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(2) Schools will be staffed in accordance with their approved
staffing formula. Adjustments to staffing levels will be under-
taken at the end of term one each year. Any alteration in hours
occurring for existing employees, after the adjustment date,
will be maintained until the end of term one of the following
year. Individual school staff adjustments will not be made at
other times during the year except where a significant change
in student numbers occurs, ie: either an increase or decrease
of > 10%.

(3) Affected staff will have the opportunity to resolve real-
location at the school level (eg. one or more persons may wish
to relocate or reduce time). Where the matter is not resolved at
a local level, the last on, first off rule shall apply in accord-
ance with the Memorandum of Agreement between the
Ministry of Education and the Civil Service Association of
WA Inc—Staffing Formula Review—1993.

(4) Where, as a result of a reduction to the school’s allocated
staffing level, a permanent employee’s hours at that school
are reduced, the following provisions will apply:

(i) the affected employee may be offered transfer by the
employer to a suitable alternative position/or posi-
tions within 20 km radius of their residence; or,

(ii) the affected employee may elect to be voluntarily
relocated, (including a school outside a 20 km ra-
dius of their place of residence); or,

(iii) the affected employee may elect to accept employ-
ment of a different nature but at the same
classification level; or,

(iv) the affected employee may elect to voluntarily re-
duce their hours of employment; or

(v) the affected employee may elect to take leave with-
out pay for a period not exceeding 12 months.

The above steps may be applied in any order.
(5) Where an employee is made redundant the parties agree

that the current terms of the Public Sector Management (Re-
deployment and Redundancy) Regulations 1994 apply.

Target:
28.1.97: Commencement of staff employment in accordance

with school formula allocation;
30.6.97: All schools will be staffed in accordance with their

approved staffing formula with respect to general staffing.

20.—TRANSFER SYSTEM
(1) The parties agree that the recommendations of the Work-

ing Party which reviewed the Relocation System will be
implemented as follows:

(i) A ‘Selection Transfer Process’ will replace the cur-
rent ‘Relocation System’ as follows and will
incorporate the following major principles and guide-
lines:

a) Employees in schools that have had a reduc-
tion in hours will be offered transfers to schools
that have a vacancy or an increased formula
allocation before the position is cleared for ad-
vertising;

b) Subject to sub-clause (a) above, increases of
up to 0.2 time will be offered to existing school
staff in accordance with the existing School
Staffing Formula Review Document 1993;

c) Vacancies will be advertised by Central Of-
fice in ‘School Matters’;

d) Advertised vacancies, in the first instance, will
be restricted to Education employees;

e) Principals will advise the applicants on the
outcome of the selection process; and,

f) Decisions will embody the principles of natu-
ral justice and are subject to Public Sector
Standards requirements.

(2) The guidelines for the ‘Selection Transfer Process’ will
be jointly developed by the parties and forwarded to all schools.
These guidelines are to be inserted in the school’s Human
Resource Information file.

Target:
28.1.97: Guidelines for the Selection Transfer Process de-

veloped and forwarded to all schools.
28.1.97: New Selection Transfer Process fully implemented.

21.—RELIEF REGISTRAR SYSTEM
(1) The role of the registrar has increased considerably in

complexity over recent years. It is not now possible to place
anyone in the position without considerable training making
replacement extremely difficult during periods of sick and other
leave, particularly at short notice.

(2) Guidelines and procedures will be developed by 31 March
1997 to set up a system, whereby an available data base of
personnel who are able to undertake relief duties for these
positions, can be contacted. The provision of training will be
addressed within these guidelines.

Target:
31.3.97: Guidelines developed.
31.3.97: Commencement of implementation of relief regis-

trar list.

22.—MAZE
(1) The parties agree to the establishment of a working party,

to consult with school staff who are currently using the MAZE
software, with a view to identifying major concerns and/or
associated problems with this system.

(2) This Working Party will consult with and report back as
required to the proposed Schools Information System Project

Target:
31.3.97: The Working Party’s final report will be submitted

to the proposed Schools Information System Project.

23.—ACCOUNTING FINANCIAL PACKAGE
(1) The MAZE software program does not currently contain

the facility to maintain debtors information. This information
is retained manually.

(2) A MAZE accounting financial package, containing debt-
ors information, will be implemented in all schools by 30 June
1997. This module will enable updating of the register, auto-
matic generation of standard fee collection, and reminder letters
and the production of yearly financial returns.

Target:
1.1.97: Implementation commenced.
30.6.97: Accounting Financial Package implemented in all

schools.

24.—RECORDS MANAGEMENT INFORMATION
SYSTEM

The Department’s record management information system
will be replaced during the life of this Agreement.

Existing resources will be utilised. Benefits will be:
i. significant improvement in the response rate to re-

plying to Ministerial correspondence;
ii. common records system through Central Office;

iii. reduced time spent on recording the movement of
files and correspondence within the Department;

iv. strategies for management of electronic documents
and progress towards implementing electronic man-
agement systems;

v. accessibility to accurate information.
Targets:
30. 6.97: A pilot Ministerial correspondence tracking sys-

tem will be implemented.
26.9.97: The Records Management system will be replaced

in Corporate Information Management Branch.
31.12.97: Implementation of a new Ministerial Tracking

System completed. Significant improvement in tracking and
response time achieved.

25.—AUDITOR’S REPORT
The Office of the Auditor General has recently reported on

Financial Management in Schools (Learning the Lessons) and
has identified a number of concerns. Through the JCC, the
parties will review the implementation of the policies and proc-
esses concerning:

i. asset management in schools;
ii. maintaining a quotation register;

iii. ensuring proper records of school fees.
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Target:
30.6.97: Review of the implementation of policies and pro-

cedures completed.
26.9.97: Implementation commenced:

• Asset Management;
• Maintenance of a quotation Register;
• Proper records of School Fees

26.—PERSONNEL PERSONAL COMPUTERS
(1) Personal Computers will be installed for staff in Person-

nel during the life of this Agreement. Staff will access, via the
LAN all awards, forms, industrial advice’s school circulars
and standard letters. Staff will also access the information con-
tained in Staff Selection and Personnel and Payroll Operation
Manuals, P2000 and other documentation.

(2) Staff will also improve communication through E-Mail
and LAN information transfers and access other software pro-
grams;

(3) Adequate training will be provided where necessary.
Target:
1.1.97: All staff in Personnel with PCs will access database

information.
30 6.97: All appropriate staff in Personnel will be on line

and will access database information.
Personnel Directors will provide a report on access and im-

proved communication

27.—OFFICE COMMUNICATION
(1) The parties agree to maximise their use of electronic

communication technology [eg E-mail] wherever practicable
to communicate within the Department.

(2) Employees will be provided with appropriate training in
the use of such technology where needed.

(3) Efficiencies through savings will result through time and
paper savings.

Target:
1.1.97: Implementation of electronic communication tech-

nology.
30.6.97: Relevant managers will provide a report to the JCC

on the extent of savings achieved through staff usage of this
electronic technology.

28.—MULTISKILLING AGREEMENT
(1) The parties are committed to allowing employees to be

deployed in a way that will best address the needs of the
worksite. Employees will agree to carry out such duties as are
within the limits of their skills, competencies and training,
providing the duties are appropriate to the employee’s classi-
fication.

(2) Specific duties for temporary periods may be allocated
to employees from other positions in the worksite. This could
include assisting outside the employees usual work area dur-
ing periods of peak workload. Work output expectations in the
‘usual’ work area will be adjusted accordingly.

(3) The parties agree that where an employee has appropri-
ate training and skills, employees may be required to undertake
a greater range of duties on an ongoing basis provided that an
agreement has been formalised between the employee and their
worksite manager. [For example, a library officer or labora-
tory technician may assist with office duties]. Such duties shall
not compromise duty of care or occupational health and safety
requirements

(4) If the employee undertakes duties of a higher classifica-
tion, the employee’s personal salary will be appropriately
adjusted by the payment of partial or full higher duties allow-
ance.

(5) The Department is committed to providing training which
might include on the job training to broaden the skills of staff
covered by this Agreement.

(6) In accordance with the recommendations of the Multi-
skilling Working Party, the parties agree that a Staff Skills
Audit Project shall be conducted jointly. This project will re-
view all CSA covered non teaching positions in a sample of
schools.

Target:
1.1.97: Implementation commenced.
30.6.97: Skills audit Project conducted.

29.—PROFESSIONAL AND CAREER DEVELOPMENT
 (1) The Department and the Union confirm a commitment

to professional and career development for all employees.
Employees recognise their obligation to maintain and update
their skills and the Department recognises its obligation to
provide employees with opportunities to maintain and update
their skills.

(2) In particular, the Department is committed to training to
enable employees to keep up to date with professional and
technological development with particular emphasis on com-
puter software program training.

(3) Principals will ensure that all school based employees
subject to this Agreement have equitable access to professional
development through the provisions of the School Grant in
any school year. In particular school registrars and other offic-
ers will have access to relevant professional development
opportunities. This may include attendance at appropriate con-
ferences. Approval to attend such conferences will not be
unreasonably withheld.

30.—FLEXIBILITY IN WORKING HOURS
(1) Clause 17—Flexibility in Working Hours in the 1996

Agreement shall remain in effect except that the clearing of
accrued hours under the provisions of accumulated hours un-
der sub-clauses (1)(c), (2)(c)(iii), and (3)(d)(iii) shall be cleared
in either the financial year or calendar year as agreed between
the employee and their supervisor.

(2) Any disputes arising under this provision will be dealt
with in accordance with Clause 16B—Dispute Settlement Pro-
cedures of the 1996 Agreement.

31.—ANNUALISED HOURS
Public Service Award 1992;

Government Officers Salaries, Allowances and Conditions
Award 1989;

(1) Employees may apply to work within an annualised hours
arrangement subject to operational requirements and agree-
ment between the employee and their supervisor. Employees
under an annualised hours arrangement and who are covered
under the above awards shall be required to account for a total
of 1950 hours in a period of one 12 month period. These hours
consist of 1800 working hours (including public holidays)
based on 48 working weeks and 150 hours (4 weeks) annual
leave.

(2) Subject to Departmental requirements and authorisation
by their supervisors, officers shall have the ability to work
their hours on a 7 day a week basis. Any hours credited to the
annualised hours shall not attract any additional payment. All
officers participating in this arrangement shall be required to
record times accurately on a timesheet with a continuous total
for hours worked over the settlement period. These times will
be verified by the supervisor. Employees working under this
arrangement shall not be coerced into working any hours out-
side their normal hours of duty

(3) One months’ notice shall be given by an employee, or by
the employer, for cessation of the annualised hours arrange-
ments. The parties agree that such employees will clear any
debit hours or that the employer will give sufficient time off to
clear any credit hours, on a pro rata basis, prior to the cessa-
tion of this arrangement.

32.—HIGHER DUTIES PAYMENT DURING PERIODS
OF LONG SERVICE LEAVE AND ANNUAL LEAVE
The parties agree that employees who have been on a con-

tinuous period of higher duty for more than two years; and
who take long service leave or annual leave entitlements, will
be paid at the higher duty salary rate for that period of leave.
Payment of this higher duty salary rate while on this period of
leave will be dependant on the employee returning to the posi-
tion that they had occupied immediately prior to commencing
that leave.
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33.—WORK ENVIRONMENT AND WORK
ATTENDANCE

(1) Under the provisions of the 1996 Agreement, the parties
agreed to analyse the relationship between levels of staff ab-
senteeism and the work environment. Consultants have been
contracted to undertake this research.

(2) The parties agree to consider the recommendations, and
where possible to:,

• develop a strategy;
• commence implementation; and,
• set a target to reduce absenteeism.

Target:
28.1.97: Strategy developed and where possible, implemen-

tation commenced.

34.—SCHOOL BUS SERVICES
(1) Employees who are responsible for managing adminis-

trative duties in relation to school bus services shall be entitled
to receive a special responsibility allowance where the respon-
sibility has been specifically delegated to the employee.

(2) The special responsibility allowance shall be in accord-
ance with those allowances prescribed under the Teachers
(Public Sector Primary and Secondary Education) Award 1993,
Schedule B—Salaries and Additional Payments for bus du-
ties). Payment of the allowance will be subject to certification
by the Principal that no other member of school staff is re-
sponsible for these bus duties.

(3) Where this certification does not exist, in accordance
with sub-clause 2 of this Clause, employees covered by this
Agreement will not be required to undertake administrative
duties in relation to school bus services.

(4) Only one allowance is payable per school.

35.—PRIMARY SCHOOLS—ADDITIONAL HOURS
(1) The parties agree that during the life of this Agreement,

primary schools with 651 or more students and District High
Schools with 450 or more students shall increase the hours
worked by the registrar from 32.5 to 37.5 hours per week. The
extra hours will be paid at ordinary rates.

(2) The incumbent registrar may elect to work Public Serv-
ice Hours in school terms. A registrar (Ministerial) employed
in a Class 6 Primary School (700 or more students), a Class 6
District High School (450 or more students) or a Class 5 Pri-
mary School (651 or more students) may elect to work these
extra 5 hours per week. If the registrar does not elect to work
these extra hours, other appropriate employees may elect to
work additional hours to a maximum of a total of 5 hours per
week.

(3) The Registrar will not be required to work during the
school holidays and will be entitled to the same Leave of Ab-
sence arrangements as other Ministerial Officers. Officers
cannot be coerced into extending their hours.

(4) If the registrar position becomes vacant, the position shall
then be advertised to reflect the increased ordinary hours of
37.5 hours per week.

Target:
28.1.97: Additional hours implemented.

36.—CEREMONIAL LEAVE
Clause 21—Ceremonial Leave—of the 1996 Agreement shall

be replaced with:
(1) An employee who is legitimately required to be absent

from work for their tribal/ceremonial/cultural purposes shall
be entitled to take accrued annual leave or leave without pay
entitlements.

(2) Ceremonial leave shall include leave to meet the em-
ployee’s customs and traditional law and to participate in tribal/
ceremonial/cultural activities.

(3) The employee shall give the employer reasonable notice
prior to the absence of the intention to take such leave and the
length of the leave required.

(4) Ceremonial leave shall be available to but not limited to
Aboriginals and Torres Strait Islanders.

37.—EXTENDED PARENTAL LEAVE
(1) Subject to all other leave entitlements being exhausted

employees will be entitled to apply for leave without pay fol-
lowing parental leave to extend their leave by up to 2 years.
This leave will be referred to as “leave without pay following
parental leave”.

(2) Any period of leave without pay must be applied for and
approved in advance and will be granted on a year by year
basis. Where both parents are employees of the Department
the total period of leave without pay following parental leave
will not exceed 2 years.

(3) Where an employee has leave without pay extended by
up to 2 years following parental leave, the employee will re-
turn to employment to the same level but not necessarily to
the same position.

38.—DEFERRED SALARY SCHEME
(1) With the written agreement of the employer, an employee

may elect to receive, over a four year period, 80% of the sal-
ary they would otherwise be entitled to receive in accordance
with the Clause 41—Salary Increases and Schedule B of this
Agreement.

(2) On completion of the 4th year, the employee will not be
required to attend for the next year and will receive an amount
equal to 80% of the salary entitled to in the fourth year of
deferment.

(3) Where employees complete four years of deferred salary
and are not required to attend duty in the following year, the
period of non-attendance shall not constitute a break in serv-
ice and shall count as service on a pro rata basis for all purposes.

(4) In special circumstances, and with approval by the em-
ployer, an employee may withdraw from this scheme prior to
completing a four year period. The employee will receive a
lump sum payment of salary foregone to that time but will not
be entitled to equivalent absence from duty.

39.—WORKING FROM HOME
Under the guidance of the JCC, a Working Party will be

established to review the introduction of limited home based
work during the life of this agreement. The parties will con-
sider:

i. the minimum days per month required to attend the
office;

ii. other occasions when it would be imperative to at-
tend the office eg for face to face contact;

iii. information technology requirements to support each
initiative;

iv. general principles under which it would work;
v. the possibility of pilot testing as part of the examina-

tion process;
vi. work locations where the concept of work from home

arrangements are feasible;
vii. benefits to the employee and employer;

viii. health and safety implications.
Approval for employees to work from home is subject to

managerial approval.
Target:
30.6.97: Review completed and report submitted to the JCC

by the Working party.

40.—PRODUCTIVITY MEASUREMENT MODEL
(1) The parties agree that the assessment, monitoring and

evaluation of productivity improvements are important because
this provides critical feedback on the performance of the De-
partment to its employees, management, students, the
community and other relevant stakeholders.

(2) It is agreed that management and employees’ understand-
ing of productivity measurement concepts is vital for
performance monitoring arrangements to be successful on an
ongoing basis.

(3) It is agreed that a monitoring program be developed jointly
between management, union and employee representatives to
assess performance improvement so as to improve the overall
productivity and progress towards targets.
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(4) As the performance improvement monitoring program
is yet to be developed through consultation with employees
and unions, it is not possible to provide details of its content
without pre-empting the outcome of that consultation. With-
out limiting the scope of the program it is anticipated that the
following issues will be addressed:

(i) The key aims for the Department arising out of the
strategic, corporate and business planning process;

(ii) Productivity and performance indicators which are
satisfactory to all parties and contain targets which
are both realistic and achievable within the agreed
time frames;

(iii) An appropriate productivity measurement system
which involves all parties to the Agreement in moni-
toring of performance levels;

(iv) Customer feedback with measures of customer sat-
isfaction with the Department’s service, efficiency
and effectiveness;

(v) The use of employee surveys to monitor employee
satisfaction.

(5) Management in consultation with the JCC will appoint a
committee that will, within twelve (12) months of the regis-
tration of this Agreement, have:

• developed an appropriate model for measuring pro-
ductivity in the Department;

• conducted awareness raising workshops with staff;
• recommended to the JCC the inclusion of an appro-

priate model into the next Enterprise Agreement.
(6) The parties agree to address a range of other issues and

reforms specifically aimed at increasing productivity during
the life of this Agreement. The parties agree that these issues
will also be included in future Agreements.

These issues include:
(i) Self Managed Work Teams
The parties agree that there is a need to break down barriers

in the workplace and that this may be achieved through the
introduction of self managed work teams.

Steps to achieve this will be:
• education of employees on the concept;
• staff planning workshops to determine how best to

implement work teams given the objectives and strat-
egies to be achieved;

• determine team boundaries, outcomes and
accountabilities;

• determining how the team will be constructed, the
roles of team members and the training requirements
for each team member to enable them to effectively
perform their assigned tasks.

(ii) Continuous Improvement
Programs will be introduced so that Central Office and school

based staff and management become committed to striving
for continuous improvement in all areas of operations to achieve
an overall increase in efficiency and effectiveness of services.

(iii) Quality Systems
Training programs for establishing project teams to achieve

recognition towards gaining endorsement as a quality endorsed
organisation with the objective of the establishment and im-
plementation of quality systems to meet national standards will
be considered by the Committee.

(iv) Customer Focus
Customer Focus courses to develop and fine tune service

delivery to internal and external clients whilst increasing the
awareness of the different requirements of the agency’s cus-
tomers, improving service delivery and promoting the
organisation in such a way so as to increase its competitive-
ness will be considered by the Committee.

Targets:
31.12.97: Productivity Measurement Committee will have:

• developed an appropriate model for measuring pro-
ductivity in the Department;

• conducted awareness raising workshops with staff.

41.—SALARY INCREASES
In recognition of the initiatives contained in this Agreement,

employees will receive a salary increase of 3.3% payable from
1 January 1997, and a further 3.0% payable from 1 July 1997
in accordance with Schedule B and subject to the achievement
of targets in accordance with Schedules C and D.

42.—COPIES OF AGREEMENT

Every officer shall be entitled to have access to a copy of
this Agreement. Sufficient copies shall be made available by
the employer for this purpose.

43.—GRIEVANCE SETTLEMENT PROCEDURE

The Department and Union recognise that they have differ-
ent roles and responsibilities. In doing so they also accept the
need for a grievance settlement procedure and commit them-
selves to following this procedure in order that disputes can
be settled through consultation and negotiation whenever pos-
sible.

(1) Principles

(a) The objective of this procedure is to ensure that griev-
ances raised by employees are resolved in a fair,
equitable and prompt manner. The principles of natu-
ral justice will apply at all stages of the procedure.
Confidentiality will be maintained. This procedure
will be followed in accordance with legislative re-
quirements that might otherwise apply.

(b) The grievance should be reported as soon as is prac-
ticable after the grievance has arisen so that a
resolution can be obtained as close to the worksite
and as soon as possible.

(c) The employee/s may request the presence or assist-
ance of recognised union representatives or other
person of their choice at any stage of the grievance
resolution process.

(d) An employee will not be subject to any form of dis-
crimination or retaliation because they have raised a
grievance.

(e) Where the Union/employee believes that the griev-
ance has system wide ramifications, the grievance
may be referred directly to the Secretary of the Un-
ion and the Director-General of the Department in
accordance with Clause 44 of this Agreement.

(f) The provisions of this clause do not apply where a
current Act or alternative formal procedures exist (ie.
Promotion Appeals).

(2) Worksite/Workarea Grievances Procedure

(a) When an employee or group of employees within a
worksite consider they have a grievance the matter
shall be acted on in accordance with the general prin-
ciples of Schedule A and the provisions of this Clause.
Subject to the Industrial Relations Act 1979 as
amended, any grievance, complaint or dispute, shall
be dealt with in the following manner:

(b) Level One—(Direct Work Site/Workarea Level ie.
School Level, District Office or Directorate Level)

(i) The employee(s) concerned shall raise the
matter with the person or persons who are the
source of the complaint. If the matter cannot
be resolved at this level then it is to be raised
with the employee’s line manager. If unable
to resolve the matter the line manager shall,
within two working days, refer the matter in
writing to the most senior workplace officer
and the employee(s) shall be advised accord-
ingly in writing.

(ii) The senior workplace officer shall, provide a
written response within five working days of
the matter being referred. If the senior officer
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is unable to answer the matter they will refer
the matter to the second level of resolution and
advise the affected employee(s) in writing.

(iii) Where a grievance directly concerns the man-
ager that would normally respond to the
grievance the matter will immediately be re-
ferred to the next level supervisor.

(c) Level Two (Out of Direct Worksite)

The employer or delegate shall, as soon as practica-
ble after considering the matter before it, advise the
employee(s) or, where necessary the Union of its
decision. Provided that such advice shall be given
within five days of the matter being originally re-
ferred out of the worksite.

(3) Nothing in this procedure shall preclude the parties reach-
ing agreement to shorten or extend the period specified in 2.

(4) If the matter remains in dispute after the above processes
have been exhausted either party may refer the matter to Cen-
tral Office Industrial Relations Directorate for direct resolution
with the Union. If the matter remains unresolved either party
may refer the matter to the Western Australian Industrial Re-
lations Commission.

44.—DISPUTE SETTLEMENT PROCEDURES

Any questions, disputes or difficulties arising under this
Agreement will be dealt with in accordance with the follow-
ing procedures:

(1) For worksite/workarea disputes the Union representa-
tive and/or employee(s) concerned shall utilise the
process in Clause 43 of this Agreement.

(2) Where the Union or employee believes that the dis-
pute has system wide ramifications, the dispute may
be referred directly to the Secretary of the Union and
the Director-General of the Department in accord-
ance with Clause 43 of this Agreement. If the matter
remains unresolved then either party may refer the
matter to the Western Australian Industrial Relations
Commission.

(3) If a dispute relates to an alleged ambiguity or uncer-
tainty in this Agreement either party may at any time
apply for variation of the Agreement to eliminate the
alleged uncertainty or ambiguity.

45.—SIGNATURES OF PARTIES TO THE AGREEMENT

MINISTER FOR EDUCATION

(Education Department Ministerial Officers Salaries Allow-
ances and Conditions Award 1983)

[Minister] Colin Barnet

[Signature of Witness] C. Dove Date 7 February 1997

EDUCATION DEPARTMENT OF WESTERN AUS-
TRALIA

(Public Service Award 1992)

(Government Officers Salaries, Allowances and Conditions
Award 1989)

[Director General] Cheryl Vardon

[Signature of Witness] Peter Short Date 6 February 1997

CIVIL SERVICE ASSOCIATION OF WESTERN AUS-
TRALIA INC.

[Signature] D. Robinson

[Signature of Witness] J. Dasey Date 11 February 1997

SCHEDULE A— GRIEVANCE RESOLUTION [ADMIN
INSTRUCTION 1001]

OBJECTIVE

To ensure that grievances raised by public servants are re-
solved in a fair, equitable and prompt manner.

DEFINITION
Grievance resolution is the process by which solutions are

sought for an employee’s concerns about, or perceptions of,
unnecessary or unjustified personal hardship, detriment or
annoyance resulting from management’s actions or decisions
in applying any personnel management system which directly
affects the employee.

LEGISLATIVE BASE
Public Sector Management Act 1994 and Standards.

PRINCIPLES
1 Grievances should be resolved as informally and quickly

as possible by the parties directly involved.
2 When grievances cannot be resolved informally by the

persons directly concerned, a formal grievance process should
be provided.

3 Confidentiality should be maintained at all times in the
resolution of the grievance.

4 The principles of natural justice should apply in the reso-
lution of a grievance:

• all parties to a grievance should have the opportu-
nity to put their cases and have them considered;

• any allegation made against an employee should be
made known to that employee;

• all investigations and decisions must be made by
persons who are impartial and disinterested;

• an employee should be given the opportunity to com-
ment on the possible bias of any other person involved
in the grievance resolution process;

• employees should feel confident that they will not
suffer any discrimination as a result of using the
grievance resolution process.

5 Information relating to the grievance and its resolution
should be freely available to those involved.

6 Management should endorse the grievance resolution proc-
ess and accept an employee’s right to participate in the decision
making process.

STANDARDS
1 Each worksite shall establish a formal grievance resolu-

tion process.
2 The grievance resolution process shall be well publicised

on a continuing basis within the worksite, and information
about it included in induction material for new employees.

3 The grievance resolution process shall include a statement
of the management’s commitment to the principles of griev-
ance resolution.

4 Managers should initially attempt to resolve grievances
through an informal process; only when this is not successful,
or it becomes evident that it will be an unreasonable lengthy
process, should the formal process be used.

5 Clear time frames for the resolution of grievances by the
worksite internal process should be established. It is suggested
that these do not exceed two weeks for informal processes and
three months for formal processes. Time frames should also
be established for each phase of the process.

6 Worksites must designate and provide continuing support
to grievance resolution officers who will:

• include at least one male and one female;
• be trained in the effective resolution of grievances;
• be of suitable character and of sufficient status within

the agency to give credibility to the grievance reso-
lution process and the officer’s recommendations.

7 Any worksite with non-metropolitan offices or outposted
employees should ensure that its processes meets the needs of
staff in those locations, eg mechanisms to involve staff from
other worksites in the region may be needed in order to ensure
impartial investigating officer(s).

8 Where a grievance involves an equal opportunity issue,
the grievance officer(s) should, after obtaining the permission
of the aggrieved employee, consult with a representative of
the equal opportunity group concerned. If requested by the
aggrieved employee, that representative should be involved in
the resolution process.
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9 Management should act on decisions expeditiously.

10 Employees should be made aware of alternative actions
they may take if the internal grievance resolution process does
not resolve an issue to their satisfaction. These may include
putting their case to the Equal Opportunity Commission, the
Parliamentary Commissioner for Administrative Investigations,
the Western Australian Industrial Relations Commission

RECORD KEEPING STANDARDS

1 When the worksite’s formal process is used to resolve a
grievance, the process should be documented in a report from
the investigating officer to the Director-General and should
include the following information:

• details of the grievance;

• action taken in investigating the matters;

• records of any interviews;

• facts established;

• recommendations for action;

• suggested reply to the officer;

• the decision of the Director-General (or delegate);

2 All documentation relating to the grievance should be kept
securely, under confidential cover, in a file specifically for
grievance resolution reports, which is to be held only by the
grievance resolution officer or other designated officer.

3 The documentation relating to the resolution of a griev-
ance should be destroyed five years after completion of action.

STANDARDISED DATA REQUIREMENT

There is no requirement for data relating to the grievance
resolution process to be maintained in an electronically trans-
missible form.

PROCESS

Each worksite should develop and implement a grievance
resolution process that meets its own need but is based on the
principles and meets the standards described in this document.

RELATED POLICIES OR LEGISLATION

Circular to CEOs 12/85: “Sexual Harassment Policy State-
ment”.

“Guidelines for Resolving Sexual Harassment Grievances”
Public Service Commission—April 1991.

Administrative Instruction 1001 is not to be applied in cases
of alleged sexual harassment. The above documents remain
current policy for such cases.

SCHEDULE B—SALARY RATES

Public Service Award 1992

Government Officers Salaries, Allowances and Conditions
Award 1989

Current Rate 3.30% 3.00%
1.1.1997 1.7.1997

Level 1
Under 17 years $11,690 $12,076 $12,438
17 years $13,662 $14,113 $14,536
18 years $15,936 $16,462 $16,956
19 years $18,446 $19,055 $19,626
20 years $20,715 $21,399 $22,041
21 years or 1st year of adult service $22,755 $23,506 $24,211
22 years or 2nd year of adult service $23,456 $24,230 $24,957
23 years or 3rd year of adult service $24,156 $24,953 $25,702
24 years or 4th year of adult service $24,852 $25,672 $26,442
25 years or 5th year of adult service $25,552 $26,395 $27,187
26 years or 6th year of adult service $26,252 $27,118 $27,932
27 years or 7th year of adult service $27,057 $27,950 $28,788
28 years or 8th year of adult service $27,614 $28,525 $29,381
29 years or 9th year of adult service $28,438 $29,376 $30,258

Level 2
1st year $29,423 $30,394 $31,306
2nd year $30,179 $31,175 $32,110
3rd year $30,974 $31,996 $32,956
4th year $31,814 $32,864 $33,850
5th year $32,692 $33,771 $34,784

Level 3
1st year $33,899 $35,018 $36,068
2nd year $34,840 $35,990 $37,069
3rd year $35,810 $36,992 $38,101
4th year $36,805 $38,020 $39,160

Level 4
1st year $38,171 $39,431 $40,614
2nd year $39,241 $40,536 $41,752
3rd year $40,342 $41,673 $42,923

Level 5
1st year $42,462 $43,863 $45,179
2nd year $43,895 $45,344 $46,704
3rd year $45,384 $46,882 $48,288
4th year $46,929 $48,478 $49,932

Level 6
1st year $49,414 $51,045 $52,576
2nd year $51,103 $52,789 $54,373
3rd year $52,851 $54,595 $56,233
4th year $54,717 $56,523 $58,218

Level 7
1st year $57,579 $59,479 $61,263
2nd year $59,560 $61,525 $63,371
3rd year $61,714 $63,751 $65,663

Level 8
1st year $65,216 $67,368 $69,389
2nd year $67,724 $69,959 $72,058
3rd year $70,835 $73,173 $75,368

Level 9
1st year $74,719 $77,185 $79,500
2nd year $77,344 $79,896 $82,293
3rd year $80,337 $82,988 $85,478
Class 1 $84,863 $87,663 $90,293
Class 2 $89,390 $92,340 $95,110
Class 3 $93,914 $97,013 $99,924
Class 4 $98,440 $101,689 $104,739

SALARIES SPECIFIED CALLINGS
Level 2/4
1st year $29,423 $30,394 $31,306
2nd year $30,974 $31,996 $32,956
3rd year $32,692 $33,771 $34,784
4th year $34,840 $35,990 $37,069
5th year $38,171 $39,431 $40,614
6th year $40,342 $41,673 $42,923

Education Dept Ministerial Officers Salaries Allowances and
Conditions Award 1983

School Assistant Level 1 (Ministerial Officers)
1st year (21 years) $18,394 $19,001 $19,571
2nd year $18,960 $19,586 $20,173
3rd year $19,526 $20,170 $20,775
4th year $20,088 $20,751 $21,373
5th year $20,655 $21,337 $21,977
6th year $21,220 $21,920 $22,578
7th year $21,871 $22,593 $23,271
8th year $22,321 $23,058 $23,749
9th year $22,987 $23,746 $24,458

School Assistant Level 2 (Ministerial Officers)
1st year $23,784 $24,569 $25,306
2nd year $24,395 $25,200 $25,956
3rd year $25,037 $25,863 $26,639
4th year $25,715 $26,564 $27,361
5th year $26,426 $27,298 $28,117

School Assistant Level 3 (Ministerial Officers)
1st year $27,402 $28,306 $29,155
2nd year $28,162 $29,091 $29,964
3rd year $28,946 $29,901 $30,798
4th year $29,751 $30,733 $31,655

School Assistant Level 4 (Ministerial Officers)
1st year $30,854 $31,872 $32,828
2nd year $31,719 $32,766 $33,749
3rd year $32,609 $33,685 $34,696

School Assistant Junior
Under 17 years $9,449 $9,761 $10,054
17 years $11,043 $11,407 $11,750
18 years $12,881 $13,306 $13,705
19 years $14,910 $15,402 $15,864
20 years $16,744 $17,297 $17,815
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SCHEDULE E—APPROXIMATE NUMBER OF
EMPLOYEES COVERED BY THIS AGREEMENT

It is estimated that the number of employees who will be
covered by this Agreement will be approximately three thou-
sand, six hundred and sixty (3,660).

FRED MASON CONTRACT BRICKLAYER
INDUSTRIAL AGREEMENT

No. AG 282 of 1996.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters and
Plasterers Union of Workers

and

FCL Construction Pty Ltd trading as Fred Mason Contract
Bricklayer.

No. AG 282 of 1996.

Fred Mason Contract Bricklayer Industrial Agreement.

COMMISSIONER P E SCOTT.

26 March 1997.

Order.
HAVING heard Mr G Giffard on behalf of the Applicant and
there being no appearance on behalf of the Respondent and by
consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders:

THAT the Fred Mason Contract Bricklayer Industrial
Agreement in the terms of the following schedule be reg-
istered on the 5th day of March 1997.

(Sgd.) P.E. SCOTT,
[L.S.] Commissioner.

Schedule.

1.—TITLE
This Agreement will be known as the Fred Mason Contract

Bricklayer Industrial Agreement.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Area and Parties Bound
4. Application
5. Duration
6. Dispute Settlement Procedure
7. Single Enterprise
8. Relationship with Awards
9. Enterprise Agreement

10. Wage Increase
11. Industry Standards
12. Clothing and Footwear
13. Training Allowance, Training Leave, Recognition of

Prior Learning
14. Seniority
15. Sick Leave
16. All-In Payments
17. Pyramid Sub-Contracting
18. Fares and Travelling
19. Drug and Alcohol, Safety and Rehabilitation Pro-

gram
Appendix A—Wage Rates
Appendix B—Drug and Alcohol, Safety and Reha-
bilitation Program

3.—AREA AND PARTIES BOUND
This is an Agreement between The Western Australian Build-

ers’ Labourers, Painters & Plasterers Union of Workers
(hereinafter referred to as the “Union”) and FCL Construction
Pty Ltd trading as Fred Mason Contract Bricklayer (hereinaf-
ter referred to as the “Company”) in the State of Western
Australia.

4.—APPLICATION
This Agreement shall be binding upon the Company, the

Union, its officers and members, and any person eligible to be
a member of the Union employed by the Company on work
covered by the terms of the Building Trades (Construction)
Award 1987, No. 14 of 1978 (the “Award”). There are ap-
proximately 8 employees covered by this agreement.

5.—DURATION
This Agreement shall commence from the first pay period

on or after the date of signing and shall continue in effect until
31 July 1997.

The parties agree to commence discussion on the terms and
conditions of any future agreement three calendar months prior
to the expiration of this Agreement.

6.—DISPUTE SETTLEMENT PROCEDURE
In relation to any questions, disputes or difficulties arising

out of the operation of this Agreement the dispute settlement
procedure that shall apply shall be in the same terms as that
outlined in Clause 46 Settlement of Disputes of the Award.

7.—SINGLE ENTERPRISE
It is agreed that this Agreement applies in respect of a single

enterprise as defined in Clause 41A(2) of the WA Industrial
Relations Act 1979, as amended (the “Act”).

8.—RELATIONSHIP WITH AWARDS
This Agreement shall be read wholly in conjunction with

the Award. Where this Agreement is silent on rates of pay and
other matters pertaining to the employment relationship, the
Award shall apply. Where there is conflict between the rates
of pay, conditions, allowances and other matters in this Agree-
ment and the Award the higher rate shall apply.

9.—ENTERPRISE AGREEMENT
It is agreed that in the event of the Union and the Company

agreeing on the terms of a comprehensive enterprise agree-
ment, this Agreement may be terminated in accordance with
the requirements of the Act.

10.—WAGE INCREASE
This Agreement provides for increases in the hourly rate

resulting in the wage rates in the Appendix A—Wage Rates.

11.—INDUSTRY STANDARDS
It is a term of this Agreement that the Company will con-

tinue to meet its current level of payment into the Western
Australian Construction Industry Redundancy Fund and will
immediately increase its level of payment into the Construc-
tion + Building Unions Superannuation Scheme to $50 per
week per employee.

12.—CLOTHING AND FOOTWEAR
1. The following items will be supplied to each employee by

the Company, upon the completion of five working days.
(a) 1 pair safety boots, and will be replaced on a fair

wear and tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each employee employed during

the period 1 April to 31 October. (One issued per
year)

2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to fit
over safety helmets.

13.—TRAINING ALLOWANCE, TRAINING LEAVE,
RECOGNITION OF PRIOR LEARNING

1. A training allowance of $11.00 per week per worker shall
be paid by the employer to the Union Education and Training
Fund.
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2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calender year pro-
rata to attend courses conducted or approved by the NBCITC.
The employers approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer’s operations. The onus shall
rest with the employer to demonstrate an inability to grant
leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other
than:

course fees
course books and materials
payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.

3. The employer will actively encourage employees to seek
formal recognition of their skills (recognition of prior learn-
ing), and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen’s Rights Cer-
tificates.

14.—SENIORITY
1. The parties agree the continuity of employment is desir-

able wherever possible, and that where it is not possible,
employees will be retrenched in order of seniority.

2. When applying the “first on last off” principle it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a state basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where the employee’s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
6—Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-deployment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements with
the Company.

15.—SICK LEAVE
For sick leave accrued after the date of signing this agree-

ment the following will apply:
(a) The Company’s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination.

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is
re-engaged within a period of six months, the un-
paid balance of sick leave shall continue from the
date of re-engagement.

16.—ALL-IN PAYMENTS
1. All-In methods of payments shall be prohibited.
2. “All-In Payments” means any system of payment that is

hourly, weekly, or daily which is either in lieu of payment for
overtime, or in lieu of one or more of the various award condi-
tions such as annual leave, public holiday payments, inclement
weather, etc.

Provided that All-In payments do not include casual engage-
ment on terms prescribed by the appropriate Award or
Agreement.

3. If an employer has been paying an employee an all in-rate
he/she shall be required to pay to the employee the difference
(if any) between the employee’s actual earnings and what the
employee would have earned had he/she been paid award rates
and conditions during his period of employment.

In addition to making the appropriate taxation deductions
from the employee’s wages, the employer shall also be

required to make the appropriate contributions to the C+BUSS
and Portable Long Service Leave Schemes.

4. If any party is of the view that this principle has been
breached or is aware of a contracting arrangement on a site
that is let to circumvent the payments prescribed under the
award or this clause, the matter may, if not resolved by the
head contractor, be negotiated between the parties or referred
to the Western Australian Industrial Relations Commission.

5. Any industrial action that may arise, shall be confined to
the employer in breach of this clause.

17.—PYRAMID SUB-CONTRACTING
1. “Pyramid Sub-Contracting” is defined as the practice of a

sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-con-
tractor.

2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the contract
and intends to engage a specialist sub-contractor to perform
that work, that section may be re-let to a specialist sub-con-
tractor.

3 Further provided that when a sub-contract is let for labour
and material, a labour-only sub-contract may be let by the sub-
contractor, but it is unacceptable as a principle for further
labour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.

5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the par-
ties shall discuss and determine the issue in accordance with
the agreement dispute resolution procedure. In any event of a
disagreement, the matter shall be negotiated further between
the parties or referred to the Western Australian Industrial
Relations Commission. Whilst these procedures are undertaken
no industrial action shall occur.

18.—FARES AND TRAVELLING
In addition to Clause 12A of the award the following travel

payments shall be made in the form of a daily payment (on
days worked):

(i) $4 per day to be paid from 1 September 1996 to 31
December 1996;

(ii) $6.15 per day to be paid from 1 January 1997.

19.—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix B—Drug
and Alcohol, Safety and Rehabilitation Program.

Signed for and on behalf of-
Common Seal

The Union (signed)                          
Date: 11/10/96

The Company (signed)                          
Date: 8/10/96
 FRED MASON            
(Print name)

APPENDIX A—WAGE RATES
Date of signing 1 February 1997

Hourly Rate Hourly Rate
Labourer Group 1 $14.66 $15.11
Labourer Group 2 $14.15 $14.59
Labourer Group 3 $13.77 $14.20
Plasterer, Fixer $15.23 $15.70
Painter, Glazier $14.89 $15.35
Signwriter $15.20 $15.68

APPENDIX B—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

1. PRINCIPLE
People dangerously affected by alcohol, and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.
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2 FOCUS
• Site safety and the involvement of the site safety

committee
• Peer intervention and support
• Rehabilitation

3. WORKPLACE POLICY
a) A person who is dangerously affected by drugs or

alcohol will not be allowed to work until that person
can work in a safe manner.

b) The decision on a persons ability to work in a safe
manner will be made by the safety committee, or on
projects with no safety committee, by a body of at
least equal numbers of employee/employer repre-
sentatives.

c) There will be no payment of lost time to a person
unable to work in a safe manner.

d) If this happens 3 times the worker shall be given a
written warning and made aware of the availability
of treatment/counselling. If the worker refuses help
he/she may be transferred/dismissed the next time
he/she is dangerously affected.

e) For the purposes of disciplinary action a warning shall
be effective for a period of 12 months from the date
of issue.

f) A worker having problems with alcohol and or other
drugs:

• Will not be sacked if he/she is willing to get
help.

• Must undertake and continue with the recom-
mended treatment to maintain the protection
of this program.

• Will be entitled to sick leave or leave without
pay while attending treatment.

4. IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will—
a) Clearly state its endorsement of the BTG Drug and

Alcohol program and comply with it.
b) Provide access at an agreed time and venue for a

representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.

c) Authorise the attendance of appropriate company per-
sonnel eg. Safety delegate/officer, safety committee
members, union delegate, consultative committee
members(s) at the two hour BTG Drug and Safety in
the Workplace training course.

H B BRADY CO PTY LTD WALL AND CEILING
INDUSTRIAL AGREEMENT

No. AG 315 of 1996.
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters and
Plasterers Union of Workers

and

H B Brady & Co Pty Ltd.

No. AG 315 of 1996.

H B Brady Co Pty Ltd Wall and Ceiling Industrial
Agreement.

COMMISSIONER P E SCOTT.

12 March 1997.
Order.

HAVING heard Mr G Giffard on behalf of the Applicant and
there being no appearance on behalf of the Respondent and by

consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders:

THAT the H B Brady Co Pty Ltd Wall and Ceiling In-
dustrial Agreement in the terms of the following schedule
be registered from the 12th day of December 1996.

(Sgd.) P.E. SCOTT,
[L.S.] Commissioner.

Schedule.

1.—TITLE
This Agreement will be known as the H B Brady Co Pty Ltd

Wall and Ceiling Industrial Agreement.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Area and Parties Bound
4. Application
5. Duration
6. Objectives
7. Dispute Settlement Procedure
8. Single Enterprise
9. Relationship With Awards

10. Enterprise Agreement
11. Trades/Labour Council
12. Wage Increase
13. Industry Standards
14. Clothing and Footwear
15. Training Allowance, Training Leave, Recognition of

Prior Learning
16. Seniority
17. Overtime
18. Company Based Incentive Scheme
19. Sick Leave
20. All-In Payments
21. Pyramid Sub-Contracting
22. Drug and Alcohol, Safety and Rehabilitation Pro-

gram
23. No Extra Claim
24. Consultation

Appendix A—Wage Rates
Appendix B—Drug and Alcohol, Safety and Reha-
bilitation Program

3.—AREA AND PARTIES BOUND
This is an Agreement between The Western Australian

Builders’ Labourers, Painters & Plasterers Union of Workers
(hereinafter referred to as the “Union”) and H B Brady Co Pty
Ltd (hereinafter called the “Company”) in the State of Western
Australia.

4.—APPLICATION
This Agreement shall be binding upon the Company, the

Union and its officers and members, and any person eligible
to be a member of the Union employed by the Company, on
work covered by the terms of the Building Trades
(Construction) Award 1987, No. 14 of 1978 (the “Award”).
There are approximately six employees covered by this
agreement.

The Agreement has been negotiated in consultation with the
Association of Wall and Ceiling contractors of WA Inc. (the
“Association”).

5.—DURATION
This Agreement shall commence from the first pay period

on or after the date of signing and shall continue in effect until
31 July 1997.

The parties agree to commence discussion on the terms and
conditions of any future agreement three calendar months prior
to the expiration of this Agreement. Any party may terminate
the Agreement provided three months notice has first been
given in writing. In the event or a fundamental breach the period
of notice shall be one month.
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6.—OBJECTIVES
The objectives of this Agreement are to:

(a) Increase the efficiency of the Associations member
companies by the effective utilisation of the skills
and commitment of the employees in the industry.

(b) Improve the living standards, job satisfaction and
continuity of employment of the company’s employ-
ees.

(c) Develop best practice standards that are internation-
ally recognised based upon a culture of opportunity,
continuous learning and improvement through train-
ing.

(d) Ensure that increases in efficiency on the job are im-
plemented in such a way as to ensure that health and
safety in the industry are maintained.

(e) Provide a mechanism by which disputes can be re-
solved quickly and in a manner which shall avoid
lost time.

7.—DISPUTE SETTLEMENT PROCEDURE
This clause applies to any questions, disputes or difficulties

arising out of the operation of this Agreement.
1. Company Specific Industrial Disputes

(a) In the first instance an employee should submit a
request concerning a work related issue to his im-
mediate Team Co-ordinator or Supervisor;

(b) If the matter cannot be resolved at this stage the
employee shall raise the matter with the Union del-
egate, who shall submit the issue to the employees
supervisor;

(c) If not settled at this stage, the delegate and the rel-
evant union organiser may submit the matter to the
Senior Company Supervisor for consideration.

(d) If not settled at this stage, the matter will be placed
in the hands of the Company’s Senior Management
and State Secretary for the relevant union or his nomi-
nee;

(e) If the issue still exists after the abovementioned proc-
esses have been carried out, then the matter shall be
referred to the Western Australian Industrial Rela-
tions Commission for determination. The Western
Australian Industrial Relations Commission’s deci-
sion will be accepted by all parties to legal rights of
appeal.

(f) Whilst the above procedures are being followed work
shall continue as it was prior to the issue occurring.
No party shall be prejudiced by the final settlement,
as a consequence of continuance of work in accord-
ance with this clause.

2. Safety Dispute Resolution
It is agreed that management and their employees have

responsibility to ensure that workplaces are safe and that
employees are not exposed to hazards.

In the event of any disagreements on the necessity to carry
out any safety measures or modify, reinforce or reinstate any
safety device whatsoever, the procedures set out below shall
be adopted.

(a) No person shall dismiss a safety complaint. Any com-
plaint should be referred to the Company’s Safety
Officer or Workers Safety Representative to be dealt
with in accordance with the following procedures.

(i) Where any employee becomes aware of an
unsafe situation , that employee shall imme-
diately notify the Company’s Safety Officer
or the Workers Safety Representative.

(ii) The Company’s Safety Officer and the Work-
ers Safety Representative shall take immediate
action to have the unsafe situation rectified.

(b) Should the Company’s Safety Officer consider that
no safety precautions are necessary, he shall notify
the Workers Safety Representative accordingly as
soon as possible.

(c) Where there is disagreement on the ruling of the
Company’s Safety Officer, the Company’s Safety

Officer will arrange for the immediate transfer of
any employee away from the disputed area.

(d) Should the Company’s Safety Officer be of the opin-
ion that no action is necessary and the Workers Safety
Representative disagree with that decision, an ap-
propriate Inspector from the Department of
Occupational Health, Safety and Welfare
(DOHSWA) shall be requested to undertake an in-
spection of the disputed area for the purpose of
resolving any such matter.

(e) If disagreement still exists the Chief Inspector Con-
struction Branch of DOHSWA, or his nominee, shall
be called in to assist in the resolution of the dispute.

(f) Whilst the above procedure is being followed, there
shall be no stoppage of work in respect of the matter
being considered, except in the area alleged to be
unsafe.

(g) It is accepted that safety considerations do override
normal work practices and depending on the degree
of potential risk to persons on the job, or the general
public, can over-ride normal demarcation practices.

8.—SINGLE ENTERPRISE
It is agreed that this Agreement applies in respect of a single

enterprise as defined in Clause 41A(2) of the WA Industrial
Relations Act, 1979 as amended (the “Act”).

9.—RELATIONSHIP WITH AWARDS
This Agreement shall be read wholly in conjunction with

the Award. Where this Agreement is silent on rates of pay and
other matters pertaining to the employment relationship, the
Award shall apply. Where there is conflict between the rates
of pay, conditions, allowances and other matters in this
Agreement and the Award the higher rate shall apply.

10.—ENTERPRISE AGREEMENT
It is agreed that in the event of the Union and the Company

agreeing on the terms of a comprehensive enterprise agreement,
this Agreement may be terminated in accordance with the
requirements of the Act.

11.—TRADES/LABOUR RATIOS
1. (a) It is recognised that there is an important role for

labourers in this industry and it is agreed that they
will be utilised in the industry.

(b) No fixed ratios are established by this Agreement as
the number of labourers will be determined on an as
needs basis on the site. Where there is any disputa-
tion in relation to this sub-clause the matter shall be
processed in accordance with the general principles
and procedures specified in Clause 7.

(c) Tradespeople may handle materials and gear within
a reasonable vicinity of their work area.

12.—WAGE INCREASE
1. The parties to this Agreement are committed to ensuring

that the measures contained in this Agreement lead to real gains
in efficiency.

As a prerequisite to the payment of the following increases
to all employees covered by the Agreement, the efficiency
measures in Clauses 1-12 of this Agreement shall be satisfied.

2. This Agreement provides for increases of the Award hourly
rate resulting in the wage rates in the Appendix A—Wage Rates,
payable from 1 September 1995.

3. In addition to the rates prescribed by 12(2) above, an
allowance of $1.00 per hour all purpose shall apply to all
projects. This allowance will be in lieu of the Structural Frame
Allowance.

4. (a) A further allowance of $1.50 per hour for hours
worked, shall be paid to employees required to han-
dle or install tiles containing mineral fibres. It shall
be a requirement of this agreement that the employ-
ees in receipt of this allowance wear the appropriate
personal protective equipment and have been trained
in the proper fitting, use and maintenance of that
equipment.

(b) All of the Provisions of 4(a) above will be reviewed
prior to the expiry of this Agreement and such
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review shall include complete re-appraisal of the need
to wear personal protective equipment. No allow-
ance is payable if personal equipment is not required.

13.—INDUSTRY STANDARDS
It is a term of this Agreement that the Company will continue

to meet its current level of payment into the Western Australian
Construction Industry Redundancy Fund and will immediately
increase its level of payment into the Construction + Building
Unions Superannuation Scheme to $50 per week per employee.

14.—CLOTHING AND FOOTWEAR
1. The following items will be supplied to each employee by

the Company, upon the completion of five working days.
(a) 1 pair safety boots, and will be replaced on a fair

wear and tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each employee employed during

the period 1 April to 31 October. (One issued per
year)

2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to fit
over safety helmets.

15.—TRAINING ALLOWANCE, TRAINING LEAVE,
RECOGNITION OF PRIOR LEARNING

1. The parties recognise the need to adopt a “total trade”
concept for training and skills acquisition to meet the current
and future requirements of the industry and where appropriate
to provide a career path for employees in the wall and ceiling
industry.

To this end the parties reaffirm their commitment to training
and agree that training and retraining of both the workforce
and supervision will occur on an ongoing basis.

Mature adult employees may be trained, initially as labourers
and then in the skills of a tradesman through a structured
improver system which will be recognised by the industry.

2. A training allowance of $11.00 per week per worker shall
be paid by the employer to the Union Education and Training
Fund. These payments will have a commencement date of 1
February 1996.

3. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calender year pro-
rata to attend courses conducted or approved by the NBCITC.
The employers approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer’s operations. The onus shall
rest with the employer to demonstrate an inability to grant
leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other
than:

course fees
course books and materials
payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this Agreement.

4. The employer will actively encourage employees to seek
formal recognition of their skills (recognition of prior learning),
and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen’s Rights
Certificates.

5. It is agreed that safety training will be an important
component in the structured training program.

6. The parties to the Agreement acknowledge that they may
participate with others in a Training Advisory Committee that
shall consist of 3 representatives from the Association and 3
representatives from the Construction Skills Training Centre.
The role of the Committee will be to advise the parties to this

Agreement (and other parties) as to training priorities for the
industry and the appropriateness of particular courses for the
industry.

16.—SENIORITY
1. The parties agree the continuity of employment is desirable

wherever possible, and that where it is to possible, employees
will be retrenched in order of seniority.

2. When applying the “first on last off” principle it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a state basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where the employee’s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with
Clause 7.—Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements with
the Company.

17.—OVERTIME
The allocation of overtime shall be at the employers

prerogative provided that the employer shall not be adversely
or unreasonably discriminate against any employees. The
practice of one in all in shall be eliminated. An overtime roster
may be introduced by the employer in conjunction with the
employee.

18.—COMPANY BASED INCENTIVE SCHEME
The Company may negotiate with its employees further

specific incentive schemes which will be read in conjunction
with this Agreement. Such incentive schemes must ensure that
the Award provides the base safety net and that all employees
on site have the opportunity to share in the scheme.

Once negotiated bonus based incentive schemes will be
submitted to the Union prior to its implementation for
confirmation that the relevant requirements have been satisfied.

19.—SICK LEAVE
For sick leave accrued after the date of signing of this

agreement the following will apply:
(a) The Company’s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination.

(b) If an employee who has been terminated by the
Company without exercising the above option is re-
engaged within a period of six months, the unpaid
balance of sick leave shall continue from the date of
re-engagement.

17.—ALL-IN PAYMENTS
1. All-In methods of payments shall be prohibited.
2. “All-In Payments” means any system of payment that is

hourly, weekly, or daily which is either in lieu of payment for
overtime, or in lieu of one or more of the various award
conditions such as annual leave, public holiday payments,
inclement weather, etc.

Provided that All-In payments do not include casual
engagement on terms prescribed by the appropriate Award or
Agreement.

3. If an employer has been paying an employee an all in-rate
he/she shall be required to pay to the employee the difference
(if any) between the employee’s actual earnings and what the
employee would have earned had he/she been paid award rates
and conditions during his/her period of employment.

In addition to making the appropriate taxation deductions
from the employee’s wages, the employer shall also be required
to make the appropriate contributions to the C+BUSS and
Portable Long Service Leave Schemes.

4. If any party is of the view that this principle has been
breached or is aware of a contracting arrangement on a site
that is let to circumvent the payments prescribed under the
award or this clause, the matter may, if not resolved by the
head contractor, be negotiated between the parties or referred
to the Western Australian Industrial Relations Commission.
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5. Any industrial action that may arise, shall be confined to
the employer in breach of this clause.

21.—PYRAMID SUB-CONTRACTING
1. “Pyramid Sub-Contracting” is defined as the practice of a

sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-
contractor and further sub-contracting occurs.

2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the contract
and intends to engage a specialist sub-contractor to perform
that work, that section may be re-let to a specialist sub-
contractor.

3. Further provided that when a sub-contract is let for labour
and material, a labour and material sub-contract may be let by
the sub-contractor, but it is unacceptable as a principle for
further labour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.

5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the
parties shall discuss and determine the issue in accordance
with the agreement dispute resolution procedure. In any event
of a disagreement, the matter shall be negotiated further
between the parties or referred to the Western Australian
Industrial Relations Commission. Whilst these procedures are
undertaken no industrial action shall occur.

22.—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix B—Drug
and Alcohol, Safety and Rehabilitation Program.

23.—NO EXTRA CLAIMS
Except as provided for above there will be no extra claims

made above those contained in this Agreement for the duration
of this Agreement.

24.—CONSULTATION
Although the parties acknowledge that general industry

matters are beyond the scope of this Agreement, the Union
recognises the role of the Association and shall consult with it
on matters of industry wide significance.
Common Seal
(signed) (signed)           16/10/96
Signed ON BEHALF OF Signed ON BEHALF OF

THE UNION THE COMPANY
Date: 17.10.96

APPENDIX A—WAGE RATES
17 December 1996 1 February 1997
HOURLY RATE HOURLY RATE

$ $
Labourer Group 1 14.66 15.11
Labourer Group 2 14.15 14.59
Labourer Group 3 13.77 14.20
Plasterer, Fixer 15.23 15.70
Painter, Glazier 14.89 15.35
Signwriter 15.20 15.68

APPENDIX B—DRUG AND ALCOHOL, SAFETY
 AND REHABILITATION PROGRAMME

1. PRINCIPLE
People dangerously affected by alcohol and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.

2. FOCUS
• Site safety and the involvement of the site safety

committee
• Peer intervention and support
• Rehabilitation

3. WORKPLACE POLICY
(a) A person who is dangerously affected by drugs or

alcohol will not be allowed to work until that person
can work in a safe manner.

(b) The decision on a persons ability to work in a safe
manner will be made by the safety committee, or on
projects with no safety committee, by a body of at
least equal numbers of employee/employer repre-
sentatives.

(c) There will be no payment of lost time to a person
unable to work in a safe manner.

(d) If this happens 3 times the worker shall be given a
written warning and made aware of the availability
of treatment/counselling. If the worker refuses help
he/she may be transferred/dismissed the next time
he/she is dangerously affected.

(e) For the purposes of disciplinary action a warning shall
be effective for a period of 12 months from the date
of issue.

(f) A worker having problems with alcohol and or other
drugs:

• Will not be sacked if he/she is willing to get
help.

• Must undertake and continue with the recom-
mended treatment to maintain the protection
of this program.

• Will be entitled to sick leave or leave without
pay while attending treatment.

4. IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will—
(a) Clearly state its endorsement of the BTG Drug and

Alcohol program and comply with it.
(b) Provide access at an agreed time and venue for a

representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.

(c) Authorise the attendance of appropriate company per-
sonnel, eg: Safety delegate/officer, safety committee
members, union delegate, consultative committee
member(s) at the two hour BTG Drug and Safety in
the Workplace training course.

HOT BRIQUETTED IRON PROJECT AGREEMENT
No. AG 62 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

John Holland Construction & Engineering Pty Ltd & Others

and

The Automotive, Food, Metals, Engineering, Printing And
Kindred Industries Union Of Workers—Western Australian

Branch & Others.

No. AG 62 of 1997.

Hot Briquetted Iron Project Agreement.

SENIOR COMMISSIONER G.L. FIELDING.

11 March 1997.

Order.
HAVING heard Mr C. Mitsopoulos on behalf of John Holland
Construction and Engineering Pty Ltd, Ralph M. Lee (W.A.)Pty
Ltd, ABB Engineering Construction Pty Ltd, United Construc-
tion Pty Ltd, Kilpatrick Green Pty Ltd, Krupp Engineering
(Australia) Pty Ltd, Total Corrosion Control Pty Ltd, and Mr
.Saunders on behalf of the Automotive, Food, Metals, Engi-
neering Printing and Kindred Industries Union of Workers,
Western Australian Branch and the Communications, Electri-
cal, Electronic, Energy, Information, Postal, Plumbing and
Allied Workers’ Union of Australia, Engineering and Electri-
cal Division, Western Australian Branch and Mr G. Giffard
on behalf of the W.A. Builders, Labourers, Painters and Plas-
terers Union of Workers and the Construction, Mining, Energy,
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Timberyards, Sawmills and Woodworkers Union of Australia,
Western Australian Branch, and by consent, the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders:

THAT the agreement made between the parties in the
terms of the following schedule and lodged in the Com-
mission on the 5th day of February, 1997 entitled Hot
Briquetted Iron Project Agreement be registered as an
industrial agreement.

(Sgd.) G.L. FIELDING,
[L.S.] Senior Commissioner.

Schedule.

HOT BRIQUETTED IRON
PROJECT AGREEMENT

Contents
1. Agreement Objectives
2. Agreement Undertakings
3. Administration of Agreement
4. Agreement Wages and Allowances
5. Agreement Incentive Payment
6. Agreement Conditions
7. Agreement Best Practice Processes
8. Agreement Other Provisions
9. Signatories To Agreement

1. — AGREEMENT OBJECTIVES
(i) It is recognised by all parties to this Agreement that the

successful completion of the construction and commissioning
phases of this Project are of particular significance to the Pilbara
region for social and economic reasons and further enhancing
the potential for ongoing processing of the region’s natural
resources.

(ii) The fundamental objective of this Agreement is to cre-
ate a framework consistent with the intent of the parties to
achieve the following goals on the project—

providing a safe and healthy work site with zero accident
philosophy and goal where each individual is encouraged
to take responsibility for their own safety and that of their
work mates so that no-one gets hurt;
to individually and collectively recognise the responsi-
bility to respect and care for the environment in which
we work;
avoiding industrial action as a means of resolving prob-
lems on the project by working to finality agreed conflict
resolution procedures, i.e. exhausting all avenues to re-
solve problems so as to develop a dispute free workplace
culture;
creating an environment where individuals work as a team
to co-ordinate their efforts and become an efficient and
effective group;
building openness, trust and open communications which
delivers positive employee relations benefits to all par-
ticipants on the project;
providing leadership which exhibits consideration for
people, promotes trust and teamwork and empowers peo-
ple to improve their work processes.

(iii) The attaining of these goals will go a long way to ensur-
ing that a world class facility which produces specification
grade hot briquetted iron will be constructed and commissioned
within the required time frame and cost.

2. — AGREEMENT UNDERTAKINGS
(i) This Agreement has been negotiated in full and final set-

tlement of all claims and it is a term of the agreement that the
respondent unions and the employees will not pursue any fur-
ther claims for the life of the project.

(ii) All parties undertake to abide by the terms and condi-
tions of this Agreement and accept that it creates enforceable
obligations.

(iii) Employers will not engage in cash-in-hand payments or
other such arrangements for their Award based employees
which do not meet the conditions of this Agreement.

(iv) Employers will ensure that the prevailing industry stand-
ards in engineering construction and statutory obligations in
regard to Occupational Superannuation and Construction In-
dustry Portable Long Service Leave are met. An example of
an approved Occupational Superannuation Fund is C+BUS.

3. — ADMINISTRATION OF AGREEMENT
3.1 Application
(i) This Agreement shall only apply to on site construction

work performed by approximately 600 employees of the em-
ployers contracted to carry out construction work on the Hot
Briquetted Iron Project. Activities include construction of an
HBI plant, beneficiation plant, materials handling and infra-
structure facilities at Boodarie, stockpiling and conveying
facilities at Finucane Island, an overland conveyor from
Finucane Island to Boodarie and an under harbour tunnel with
associated conveyors between Nelson Point and Finucane Is-
land.

(ii) None of the terms of this Agreement that have specific
application to the construction of this Project shall be used to
influence conditions of employment on any other work that
may be undertaken by BHP Direct Reduced Iron Pty Ltd, BHP
Iron Ore Pty Ltd or Pilbara Energy Pty Ltd.

3.2 Parties Bound
This Agreement is between—

(i) Employers named as signatories to this Agreement
who are contracted to carry out construction work
on the Hot Briquetted Iron Project.

(ii) Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers, Western Aus-
tralian Branch.

(iii) Communications, Electrical, Electronic, Energy, In-
formation, Postal, Plumbing and Allied Workers
Union of Australia, Electrical and Engineering Di-
vision, Western Australian Branch.

(iv) Construction, Mining, Energy, Timberyards, Saw-
mills and Woodworkers Union of Australia, WA
Branch.

(v) WA Builders, Labourers, Painters and Plasterers
Union of Workers.

3.3 General Conditions of Employment
(i) Except as provided for in this Agreement, the terms and

conditions of employment of each employee shall be as pre-
scribed in the relevant construction Award governing the
employees’ employment provided that where the provisions
of the Award are inconsistent with the provisions of this Agree-
ment, the latter shall prevail.

(ii) The relevant construction Awards for the purpose of this
Agreement are—

— Metal Trades (General) Award 1966, Part II No. 13
of 1965

— Electrical Contracting Industry Award R22 of 1978
— Engine Drivers (Building and Steel) Construction

Award No. 20 of 1973
— Building Trades (Construction) Award No. 14 of 1987

3.4 Term of Agreement
(i) Except as provided for elsewhere in this Agreement, its

terms and conditions shall take effect from the date of ratifica-
tion by the Western Australian Industrial Relations Commission
and shall remain in force until August 1998. Should for any
reason the project’s practical completion date extend beyond
this time, this Agreement will continue to apply unless altered
by agreement or by determination of the Western Australian
Industrial Relations Commission.

3.5 Acknowledgment of Agreement
(i) The parties shall ensure all employees on the Project are

made aware of the conditions of employment to apply and to
the obligations that are incumbent on each individual as a re-
sult of this Agreement.

(ii) This will be achieved by providing each employee with
a copy of the Agreement as soon as practicable after its sign-
ing and the employee providing a signed acknowledgment of
having received same.
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4. — AGREEMENT WAGES AND ALLOWANCES
4.1 Wages
Employees bound by the terms of this Agreement shall be

paid the wage rates shown below according to their classifica-
tion as per the relevant Award. Any future changes in Award
rates will not affect these agreed schedules.

(A) Metal Trades (General) Award 1996—Part II
Construction
Classification 1/7/96 1/10/96 1/4/97 1/10/97 1/4/98 1/10/98
Instrumentation and 695.25 715.82 737.00 758.82 781.29804.44
Controls Tradesman
Instrumentation 637.48 656.31 675.71 695.69 716.27 737.47
Tradesman—Complex
Systems
Instrument Tradesman 623.97 642.40 661.38 680.93 701.07 721.81
Scientific Instrument 623.97 642.40 661.38 680.93 701.07 721.81
Maker
Welder—Special Class 613.56 631.68 650.34 669.56 689.36 709.75
Welder 603.39 621.20 639.55 658.45 677.91 697.96
Electrician Special 637.48 656.31 675.71 695.69 716.27 737.47
Class
Electrical Fitter 603.39 621.20 639.55 658.45 677.91 697.96
Electrical Installer 603.39 621.20 639.55 658.45 677.91 697.96
Boilermaker 603.39 621.20 639.55 658.45 677.91 697.96
Tradesman the greater 608.42 626.38 644.88 663.94 683.57 703.79
part of whose time is
occupied in marking off
and/or template making
Mechanical 637.48 656.31 675.71 695.69 716.27 737.47
Tradesman—Special
Class
Tradesperson 603.39 621.20 639.55 658.45 677.91 697.96
Pipe Fitter 603.39 621.20 639.55 658.45 677.91 697.96
Certificated Rigger or 559.73 576.52 593.82 611.63 629.98 648.88
Scaffolder
Rigger or Scaffolder— 545.14 561.49 578.33 595.68 613.56 631.97
Other
Tool and Material 528.75 544.61 560.95 577.78 595.11 612.96
Storeman
Tradesperson’s 511.77 527.12 542.93 559.22 576.00 593.28
Assistant
Tradesman’s 515.36 530.82 546.74 563.14 580.04 597.44
Assistant—who from
time to time uses a
grinding machine
Lagger:
First 6 months’ 510.69 526.01 541.79 558.04 574.79 592.03

experience
2nd & 3rd 6 months’ 514.88 530.33 546.24 562.63 579.50 596.89

experience 520.14 535.74 551.81 568.36 585.42 602.98
4th & 5th 6 months’ 523.13 538.82 554.98 571.63 588.79 606.45

experience thereafter
Grinder using portable 520.26 535.87 551.95 568.51 585.56 603.13
machine
Crane Attendant and 545.14 561.49 578.33 595.68 613.56 631.97
Dogman
Labourer 486.89 501.50 516.55 532.05 548.00 564.44

* Tool Allowance is included in the weekly rate. If not paid because tools are
provided, weekly rate should be reduced by $9.70

(B) Electrical Contracting Industry Award
Classification 1/7/96 1/10/96 1/4/97 1/10/97 1/4/98 1/10/98
Level 1
(i) *  Electronics 721.48 742.84 764.84 787.50 810.84834.88
Tradesman

Level 2
(i) * Electrician— 651.63 670.89 690.73 711.17 732.22 753.90
Special Class
(ii) * Instrument Fitter/ 660.84 680.38 700.51 721.24 742.59 764.58
Electrical Grade 2

Level 3
(i) * Electrical Installer 622.69 641.08 660.03 679.55 699.65 720.35
(ii) * Electrical Fitter 622.69 641.08 660.03 679.55 699.65 720.35
(iii) * Instrument Fitter/ 643.74 662.77 682.37 702.56 723.35 744.77
Electrical Grade 1
(iv) Linesman–Grade 1 613.19 631.58 650.53 670.05 690.15 710.85
(i.e. with not less than
3 years experience as a
Linesman)
(v) Cable Joiner 613.19 631.58 650.53 670.05 690.15 710.85

Level 4
(i) Linesman–Grade 2 591.66 609.41 627.69 646.52 665.92 685.90
(i.e. with not less than
3 years experience as
a Linesman)

Classification 1/7/96 1/10/96 1/4/97 1/10/97 1/4/98 1/10/98
Level 5
(i) Electrical Assistant 526.36 542.15 558.41 575.16 592.41 610.18

* (i) A Tool Allowance of $9.50 per week has been added to
the above rates where applicable to make up the weekly all
purpose rate. If this allowance does not apply, the rate should
be reduced accordingly. In addition, a licence allowance of
$14.00 per week, where applicable is to be added to the above
rate for all purposes.

(ii) A flat per week amount of $19.70 is to be paid as per the
provisions of Clause 27 of the Award for all classifications
above.

(C) Engine Drivers (Building and Steel Construction) Award
Column A
Large Industrial Undertaking
Large Civil Engineering Project
or Multi-Storey Building Work

Classification 1/7/96 1/10/96 1/4/97 1/10/97 1/4/98 1/10/98

0—8 tonnes 558.20 571.60 585.10 598.50 612.00 625.40
8—15 tonnes 570.50 584.20 598.00 611.80 625.50 639.30
15—40 tonnes 580.90 594.90 609.00 623.00 637.00 651.00
40—80 tonnes 589.10 603.40 617.60 631.80 646.10 660.30
80—100 tonnes 595.40 609.80 624.20 638.60 652.90 667.30
100—140 tonnes 604.70 619.30 634.00 648.60 663.20 677.80
140—180 tonnes 617.00 631.90 646.90 661.80 676.70 691.70
180—220 tonnes 633.50 648.80 664.10 679.50 694.80 710.20
Over 220 tonnes 654.50 670.70 686.60 702.50 718.40 734.20
Tower Crane 609.40 624.10 638.90 653.60 668.40 683.10

Above rates do not include Location Allowance.

(D) State Building Trades (Construction) Award 1987
Classification 1/7/96 1/10/96 1/4/97 1/10/97 1/4/98 1/10/98

Registered Plumber 16.34 16.70 17.06 17.42 17.78 18.14
Plumber/Gasfitter 15.87 16.23 16.59 16.95 17.31 17.67
** Special Class 15.55 15.92 16.30 16.68 17.05 17.43
Tradesman
** Marker or Setter Out 15.34 15.71 16.08 16.45 16.82 17.19
Carpenter, Joiner, 15.42 15.78 16.14 16.50 16.85 17.21
Stonemason,
Stoneworker
Plasterer 15.33 15.69 16.05 16.41 16.77 17.12
Bricklayer 15.27 15.63 15.99 16.35 16.71 17.07
Roof Tile Fixer 15.18 15.53 15.89 16.25 16.61 16.97
Painter, Glazier, 15.03 15.39 15.75 16.11 16.47 16.83
Signwriter
* Builders Labourer 14.81 15.17 15.53 15.88 16.24 16.60
Group 1
* Builders Labourer 14.31 14.66 15.00 15.34 15.69 16.03
Group 2
* Builders Labourer 13.94 14.27 14.61 14.94 15.28 15.61
Group 3

Above rates do not include Location Allowance.
* Only applicable to labourers engaged on the construction

of buildings as defined in the Award.
** Add appropriate tool allowance to calculate rate.
4.2 Project Allowances
The allowances set out in this Clause are in full compensa-

tion for all the disabilities incurred by employees whose
employment is covered by this Agreement which would oth-
erwise be found in the relevant Awards under special rates and
provisions or other disability allowance clauses.

4.2.1 Site Allowance
(i) A site allowance of $3.75 per hour for each hour worked

shall be paid to each employee on the project bound by this
Agreement in recognition of all the disabilities associated with
work to be performed on construction activities in the North
West of Western Australia including but not limited to heat,
height, dust, dirty work and extremes of terrain.

(ii) This allowance shall be payable from the beginning of
the first pay period commencing on or after 1 July 1996.

4.2.2 Confined Space
(i) Where an employee is required to work in a confined

space by their employer, the employee shall be paid a flat al-
lowance of $0.45¢ per hour for each hour worked or part
thereof.

(ii) This allowance shall be in addition to any other allow-
ance payable under this agreement.
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(iii) For the purpose of this clause, confined space means a
space the dimensions or nature of which necessitates working
in an unusually cramped or stooped position for the calling or
trade concerned. An example of this may be work undertaken
within cyclones and plenum located inside the Reactor Ves-
sels.

4.2.3 Welding Related Allowances
(i) Welders qualified and required to carry out coded weld-

ing work in accordance with nominated welding standards shall
be paid an all purpose allowance for the following codes at the
rate of—

(a) $45.00 per week if engaged on welding of pipes or
vessels to AS 1210 standard or equivalent; or

(b) $35.00 per week if engaged on stainless steel or
chrome molly pipe welding to ANSI B-31-3 or AS
4041 standard; or

(c) $25.00 per week if engaged on other pipe welding to
ANSI B-31-3 or AS 4041 standard; or

(d) $15.00 per week for arc welding on structural steel
falling into categories of XP or SP as defined in AS
1554.

(ii) There shall be no double counting of these allowances,
only the highest is payable if an employee qualifies for more
than one.

4.2.4 Cranes with Lifting Capacity in Excess of 300 Tonnes
Where an employee is engaged in the operation of a crane

with a lifting capacity in excess of 300 tonnes, they shall be
paid the relevant award rate with an additional payment of
$5.30 per week for each 20 tonnes of lifting capacity in excess
of 300 tonnes.

4.2.5 Board and Lodging/Living Away From Home Allow-
ance

(i) Where an employee is engaged or selected or advised by
an employer to proceed to construction work on the HBI Project
and the employee does so and that work is at such a distance
that they cannot return to their home each night, the employee
shall be a distant worker. Where an employee is a distant
worker, the employer shall provide suitable board and lodging
or if the employer so elects, pay the employee an amount of
$364.00 per week as a living away from home allowance.

(ii) An employee request to be paid the living away from
home allowance in lieu of board and lodging will not be un-
reasonably withheld.

(iii) The above provisions may not apply with respect to any
industrial action that is for a duration of a full day or more or
in respect to any industrial action that may be equivalent to 8
hours or more during the usual working week and in such a
case, the employer may deduct from moneys owing to the
employee an amount equivalent to the board and lodging for
the period of the absence or deduct on a pro-rata basis at the
rate of one seventh (1/7th) of the living away from home al-
lowance for each day that the employee is not ready, willing
and available for work.

(iv) Any dispute over the status of an employee to determine
whether this allowance is payable shall be referred to the West-
ern Australian Industrial Relations Commission for
determination.

(v) The provisions of this subclause shall come into effect
from 13 February 1997.

4.2.6 Ex-Gratia Local Living Subsidy (Local Living Em-
ployees Only)

(i) Local employees who are engaged by construction con-
tractors on the project continuously for one week or more shall
receive an ex-gratia local living payment of $230.00 per com-
pleted week of service on the project.

(ii) This payment is paid in lieu of any other payment made
by an employer to an employee in respect of location, living
and accommodation related expenses and shall not apply in
respect to any period of absence other than periods of paid
leave or authorised unpaid leave.

(iii) Where an employee undertakes any form of industrial
action that is for a duration of a full day or more or the equiva-
lent to 8 hours or more during the usual working week, the
employer may deduct the allowance prescribed in this clause.
Such deduction shall be at the rate of one seventh (1/7th) of

the prescribed allowance for each day that the employee is not
ready, willing and available for work.

(iv) The provisions of this subclause shall come into effect
from 13 February 1997.

4.2.7.Travel Allowance
(i) In recognition of the costs associated in travelling to the

project, an employee performing work to which this Agree-
ment applies shall be paid a travel allowance of $15.30 per
day in lieu of the prescribed amount in the relevant Award.

(ii) This allowance is not payable where the employer pro-
vides the transport.

(iii) No party to this Agreement shall seek to flow this al-
lowance to any other operations of the respondent employers.

5. — AGREEMENT INCENTIVE PAYMENT
(i) In reaching this Agreement, the parties acknowledge the

level of the contribution each employee will need to make to
ensure the successful completion of the project.

(ii) This contribution will be recognised where an employee
is ready, willing and available to work as directed the usual 54
hours Monday to Saturday and including additional overtime
that may be regularly rostered to meet project requirements.
Employees engaged on shift work who work as directed by
their employer shall work not less than 54 hours per week
over his/her rostered working week.

(iii) An employee who is ready willing and available to work
the usual 54 hours as directed will accrue an incentive pay-
ment of $140.00 per week.

(iv) This accrual will continue to apply during any absence
on either paid leave or authorised unpaid leave to a maximum
of four weeks (including workers compensation to a maxi-
mum of two weeks), notwithstanding the absence on leave.

(v) Entitlement to this incentive payment will be forfeited in
any week including hours worked beyond the regularly rostered
overtime hours in which an employee engages in any form of
industrial action including stoppages, unauthorised stop work
meetings, bans or limitations.

(vi) In the event of a disagreement over the forfeiture of the
incentive payment as provided in (v) above, a union party to
this Agreement may refer the matter to the Western Australian
Industrial Relations Commission.

(vii) An employee who is absent in any week other than as
provided in paragraphs (iv) and (v) above, shall only be enti-
tled to accrue the incentive payment based on 50% of the
weekly rate.

(viii) Subject to (v) above, an employee commencing or ter-
minating employment with their employer after the beginning
of a week shall accrue the incentive on the basis of the number
of days worked within that week, paid at the rate of 1/6th of
the weekly incentive payment.

(ix) An employee who works in excess of 54 hours includ-
ing regularly rostered additional overtime shall accrue an
additional $2.59 per hour for each hour so worked.

(x) An employee may make a prior arrangement with their
employer not to work beyond 5 hours on Saturday for any
reason.

(xi) Where overtime is withdrawn by the employer this pay-
ment is accrued for the usual 54 hours that the employee was
ready, willing and available to work, Monday to Saturday.

(xii) The incentive shall become due and payable only on
termination of employment by either the employer or employee.

(xiii) This payment shall be in addition to any award pre-
scription relating to redundancy or severance payments that
may otherwise be payable.

(xiv) The provisions of this clause shall come into effect
from the beginning of the first pay period commencing on or
after 1 July 1996.

6. — AGREEMENT CONDITIONS
6.1 Rest and Recreation Leave (R & R)
(i) Distant employees who qualify for rest and recreation

leave in accordance with this Agreement shall have the period
of continuous service on site reduced to 7 weeks in lieu of the
award prescription before being entitled to the leave.
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(ii) The R & R leave shall be taken as soon as practicable as
agreed between the employer and employee.

(iii) Employees who qualify for the provisions of this
subclause may return to their home or to Perth or any other
place mutually agreed between the employer and employee at
Christmas and Easter—

(a) by taking the entitlement to R & R prior to the com-
pletion of the next accrual period; or

(b) by taking R & R in advance but, if by service subse-
quent to the taking of R & R an entitlement to that R
& R does not accrue, any payment of ordinary pay
for the period of R & R and the cost of air fares shall
be refunded to the employer unless the services of
the employee are terminated by the employer through
no fault of that employee. For the purposes of this
provision, the employer may deduct any amount to
be refunded from any moneys otherwise due to the
employee under their contract of employment.

(iv) Accrued rostered days off where that method of work-
ing the 38 hours week is in place, may be taken concurrently
with the period of R & R leave.

(v) Any period of employment in respect of which an em-
ployee has an unauthorised absence of one day or more shall
not count towards determining the employees rights to travel
and leave under this subclause.

(vi) For the purposes of this subclause, an air fare shall be
the prevailing economy Perth—Port Hedland and return air
fare available to the employer ie. currently $596.00.

6.2 Rostered Days Off (Local Employees)
(i) Notwithstanding the provisions of the relevant award,

locally hired employees whose working hours arrangements
enable a rostered day off to be taken during the work cycle,
shall take such a day off by prior notification to the employer
or accrue up to 5 days in one year unless agreed by the em-
ployee to accrue additional days.

6.3 Hours of Work/Meal Break
(i) Notwithstanding the provisions of the relevant Award,

starting times of the ordinary working hours shall be within a
spread of hours between 6.00am and 6.00pm.

(ii) To facilitate a more productive working day, this spread
may be altered by an agreement between the employer and
majority of employees directly involved and where appropri-
ate the relevant union.

(iii) The employer may stagger the meal break to meet op-
erational requirements but no employee shall be compelled to
work more than six (6) hours from the commencement of the
employees ordinary hours without a meal break.

6.4 Shift Work
(i) The employer may require employees to work shift work

and the employee shall work shift work as required provided
the employee is given one weeks notice of intention to do so
including the intended starting and finishing times of the re-
spective shifts.

(ii) The loading for night shift work shall be in accordance
with the relevant award.

(iii) Furthermore, for employees bound by the Metal Trades
(General) Award Part II Construction and the Electrical Con-
tracting Industry Award, a flat loading of 25% of the ordinary
rate shall apply for each hour worked beyond the ordinary
hours on the night shift.

(iv) Except as provided in this Clause, the provisions of the
relevant Awards shall apply.

6.5 Overtime
(i) In accordance with the relevant award, the employer will

require employees to work reasonable overtime including regu-
larly rostered additional overtime.

(ii) Having regard for the provisions of Clause 5(x), the em-
ployers will establish a procedure to facilitate employees who
may choose not to work the regularly rostered additional over-
time hours; provided however that an employee will be required
to work at least 5 hours on the Saturday.

(iii) Withdrawal of Overtime
(a) The employer shall not, without good reason and

without a minimum of two hours notice within ordi-
nary hours (Monday to Friday) and three hours notice

(Saturday and public holidays) withdraw regular
overtime. Periods of notice shall be within the
rostered working day or for the minimum period at
the commencement of work on an overtime shift.

(b) The employer may withdraw overtime without no-
tice in the case of any industrial action which affects
the project. Industrial action shall include strikes,
bans, limitations or any other form of industrial re-
striction.

(iv) Subject to paragraph (iii) above, no party to this Agree-
ment will restrict the working of overtime which may be
necessary for the employers to meet their project requirements.
The practice of “one in all in” overtime will not apply on the
Project. Overtime will be rostered on a fair and equitable ba-
sis as far as is practicable.

6.6 Project Clothing and Footwear
(i) Each employee on commencement of work on the project

shall be supplied free of charge by their employer one pair of
safety boots, three sets of clothing comprising of either trou-
sers or overalls and three shirts unless the same employer had
within the last 2 months prior to commencement on site sup-
plied such issue to the employee and that issue is in good
condition.

(ii) Safety footwear shall be replaced on a fair wear and tear
basis while the clothing shall be a yearly issue or on a fair
wear and tear basis for selected items provided the worn out
clothing is produced and handed in to the employer as proof
of requirement.

6.7 Journey Cover
(i) As a term of this Agreement, award employees bound by

this Agreement shall be provided by their employer at no cost
to themselves, journey cover insurance.

6.8 Sick Leave
(i) On lawful termination of employment, an employee with

sick leave which has accrued during the course of employ-
ment on the project and has not been taken, shall be paid the
amount of outstanding sick leave hours at the ordinary rate of
pay for that employees classification as provided in Clause 4,
subclause 1 of this Agreement.

(ii) The provisions of this subclause do not apply to casuals.
6.9 Cyclone Procedure
(1) The following shall apply when, because of a cyclone,

the employer stands down employees employed under this
Agreement.

(2) Each employee who:
(a) at the commencement of the cyclone period reports

for and remains at work until otherwise directed by
the employer; and

(b) following the “all clear” resumes duty in accordance
with the direction of the employer;

shall be paid for the normal rostered ordinary time and over-
time hours occurring during the stand down.

(c) Notwithstanding the provisions of this sub-clause,
an employee who prior to the stand down due to a
cyclone has commenced an overtime shift shall be
paid what would have been earned on that shift but
for the stand down.

(3) An employee who, on any day during the cyclone stand
down:

(a) is required for work and is requested to do so by his/
her employer; and

(b) is not willing or available to work when so requested
is not entitled to pay for that day.

(4) An employee who is required to remain at or who is
called out to work during the period of time in which the op-
eration has been stood down during a cyclone shall be paid for
all time worked at single time in addition to the rate he/she
would have received other than for the cyclone.

(5) (a) After the “all clear” has been given each employee
shall be notified by the employer of:

(i) the time at which normal operations are to resume;
and

(ii) the time at which employees are to resume work;
and
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an employee who does not present for work at the time re-
ferred to in subparagraph (ii) is in respect of that day only,
entitled to payment for time worked.

(b) The notification to be given by the employer to the em-
ployee pursuant to paragraph (a) of this sub-clause may be per
medium of written notice or by special announcement broad-
cast by radio and/or television provided that such an
announcement is repeated at not less than hourly intervals on
at least two occasions prior to the then stated time at which
normal operations are to be resumed.

(6) (i) Where, on the day following the resumption of nor-
mal operations or on any subsequent day an employee cannot,
because of damage caused to the operations by the cyclone be
usefully employed, the employer shall confer with the relevant
union official on the likely duration of the inability to com-
mence useful work. Subject to any alternative arrangement
agreed between the parties, an employee shall be paid 8 hours
at ordinary rates per day to a maximum of 3 days if useful
work is not available before the employer invokes standing an
employee down without pay. However, before any decision to
stand down an employee without pay is made there shall be
prior discussion with the relevant union.

(ii) If an employees mobilisation to site is delayed because
of cyclone conditions or associated to the cyclone conditions
and the employee remains available for mobilisation, the em-
ployee shall be paid 8 hours at ordinary rates per day to a
maximum of 3 days.

(iii) If an employee is demobilised to their point of hire and
is requested to hold themselves in readiness the employee shall
be paid 8 hours at ordinary rates per day up to a maximum 38
ordinary hours.

(iv) The above provisions do not prevent the employer from
terminating the employment of an employee due to the inabil-
ity to provide useful work as a result of a cyclone.

6.9 Amenities
(i) Each employer shall provide all requisite amenities to an

industry acceptable high standard.
(ii) All amenities must be cleaned regularly and be fully

maintained to acceptable working standards.

7. — AGREEMENT BEST PRACTICE PROCESSES
7.1 Avoidance of Industrial Disputes
7.1.1 Intent
(i) Consistent with this Agreement’s objectives, the parties

are committed to exhausting to finality the procedures out-
lined in this Clause to resolve issues, difficulties and questions
arising on the project.

7.1.2Goal
(i) On completion of this Agreement a project goal is to have

a dispute free construction and commissioning phase by re-
solving grievances without the need to resort to strike action,
lockouts or any other form of ban or limitation on the per-
formance of work.

7.1.3 Awareness
(i) It is the view of the parties that all employers and em-

ployees are well versed in the processes available in this
Agreement to resolve grievances and in that regard, employer
communication forums shall be used to inform all concerned
of the requirements of this Clause.

7.1.4. Steps to Resolve Questions, Disputes or Difficulties
(i) The employee concerned and if requested by the em-

ployee, his/her shop steward will raise the matter with the
immediate supervisor for resolution.

(ii) If not resolved, the employee and his/her shop steward
concerned shall raise the matter with the next more senior on
site manager of the employer for resolution.

(iii) If not resolved, the employee and his/her shop steward
may involve the appropriate local union organiser who shall
attempt to seek a solution with the employers site Project
Manager and the employers representative (CCIWA).

(iv) If not resolved, the matter may be referred to the appro-
priate Perth based full time union official who will discuss the
matter with senior management of the company and their rep-
resentative.

(v) If still not resolved, either party may refer the matter to
the Western Australian Industrial Relations Commission for
resolution.

Sensible time limits shall be allowed to resolve the matter
during steps (i) to (iv) of the procedure.

While the above process is being pursued, work shall con-
tinue as normal. The emphasis will be on an agreed settlement
of an issue so as to avoid lost time and the loss of the Incentive
Payment provided for in Clause 5 of this Agreement, which
would be forfeited in any week industrial action occurs.

7.1.5. Authorised Meetings
(i) It is recognised that from time to time the union(s) may

wish to convene workforce meetings to discuss or report on
relevant issues relating to the project.

(ii) Where such meetings are convened by the unions(s) they
shall occur at the most convenient time so as not to interrupt
the work programme, i.e. prior to commencement work, shift
breaks, smoko or lunch break.

(iii) The location of the meeting shall be as agreed between
the employer and the shop steward provided that meetings in-
volving more than one employers workforce shall be held
outside the site for safety requirements.

(iv) Meetings which are likely to intrude into working hours
will need to be agreed by the employer concerned to prevent
the loss of the Incentive Payment as prescribed in Clause 5 of
this Agreement.

(v) Agreement to hold authorised meetings will not be un-
reasonably withheld provided the following conditions are
met—

A request indicating the purpose of the meeting is made
by an officer of the relevant union to the employer with a
advice to the employer’s site IR advisor (CCIWA).
Notice, preferably 24 hours prior to the intended meet-
ing, shall be given to the employer to consider the request
and respond.
A reasonable time limit will be agreed.
Any agreed meeting during working hours will be un-
paid.
The union will advise the workforce that the meeting is
authorised for the purpose of the Incentive Payment.
Should normal work not resume after the meeting, the
Incentive Payment will be forfeited.

(iv) Any meeting not agreed by the employer concerned will
result in the loss of the Incentive Payment.

7.1.6 Review Process
(i) The parties will meet periodically to review the applica-

tion of this Clause to determine its effectiveness and whether
reinforcement of the correct procedures to be followed is
deemed necessary.

7.2 Demarcation Procedures
(i) In the event that two or more unions compete for the

same work and an issue of demarcation arises, the unions agree
that the issue will be resolved off site through the appropriate
union processes without disruption to work.

(ii) While these processes are being followed, the employer
shall allocate the work on the on site pre-dispute basis and the
status quo shall remain until the issue has been resolved.

(iii) No party shall be prejudiced as to final settlement by
the continuance of work on the pre dispute basis.

(iv) If the unions are unable to resolve the demarcation, they
shall refer the matter to the Western Australian Industrial Re-
lations Commission without recourse to industrial action, for
resolution.

7.3 Communications/Consultation
(i) The parties agree that a significant factor in the industrial

relations success of the project will be the effective promotion
and application of communication and consultation at all lev-
els of the employer/employee relationship.

(ii) Some guiding principles reflecting the intent of this
Clause include—

establishing consultative mechanisms which promote
good employee relations on site through information shar-
ing and team building;
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providing open and frequent information on the status of
the project and contract to all team members; and
developing strong interactive communication processes
at all levels.

7.4 Work Practices
(i) In keeping with a best practice philosophy, the parties

agree that:
no artificial barriers will be imposed to the organisation
of construction activities so as to ensure the most cost
effective and efficient work methods and practices are
carried out at all times within the required safety and com-
petency standards;
safe and healthy work practices are used at all times and
employees taking responsibility for their personal safety
and that of team mates;
all protective clothing and equipment provided by the em-
ployer for specified circumstances will be properly used;
that employment levels will be based on project require-
ments;
employees will use any technology and perform any du-
ties which are within the limits of the employees skill,
competence and training;
the resolution of issues on all occasions will be pursued
in accordance with the disputes avoidance procedure at
Sub-clause 1 of this Clause.

8. — AGREEMENT OTHER PROVISIONS
8.1 Security/Access Arrangements
(i) To comply with the site security requirements of the

Project Owner and to reinforce a safe site policy and employ-
ers duty of care, access to the site will be restricted to authorised
visitors and those personnel directly employed on the project.

(ii) All visiting officials representing unions party to this
Agreement, before going on site, shall comply with access
requirements and be duly registered and processed at the main
gate prior to pursuing their union duties on the project.

(iii) Visiting union officials shall produce their right of en-
try permits if requested in accordance with the relevant Award
and observe the safety provisions for entry to the site.

8.2 Shop Stewards
(i) The employers support the continuing role for the shop

steward where requested by an employee(s) in the handling of
grievances and the grievance resolution procedures.

(ii) An employee elected to the position of shop steward
shall be recognised as such by the direct employer and will
have reasonable work time, when mutually convenient, to
undertake matters related to employees of the direct employer,
when so required by those employees, in accordance with the
procedure outlined in Clause 7 of this Agreement.

(iii) The employer shall ensure that the shop steward is pro-
vided with adequate resources to perform their representative
role.

9. — SIGNATORIES TO AGREEMENT
Signed for and on behalf of
John Holland Construction and Engineering Pty Ltd
Indecipherable (Signed) Dated 26/02/1997
Signature

Signed for and on behalf of
United Construction Pty Ltd
Brad Wir (Signed Dated 26/2/1997
Signature

Signed for and on behalf of
ABB Engineering Construction Pty Ltd
R. Reynolds (Signed) Dated 26/2/1997
Signature

Signed for and on behalf of
Ralph M Lee (WA) Pty Ltd
R. G. Hatterley (Signed) Dated 26/2/1997
Signature

Signed for and on behalf of
Krupp Engineering Australia Pty Ltd
Indecipherable (Signed) Dated 26/2/1997
Signature

Signed for and on behalf of
Kilpatrick Green Pty Ltd
T. Daley (Signed) Dated 28/2/1997
Signature

Signed for and on behalf of
Total Corrosion Control Pty Ltd
T. Iannello (Signed) Dated 27/2/1997
Signature

Signed for and on behalf of
Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers, Western
Australian Branch

COMMON SEAL
John Collett Sharp (Signed) Dated 26/2/1997
Signature

Signed for and on behalf of
Communications, Electrical, Electronic, Energy,
Information, Postal, Plumbing and Allied Workers
Union of Australia, Electrical and Engineering
Division, Western Australian Branch

COMMON SEAL
W.E. Game (Signed) Dated 26/2/1997
Signature

Signed for and on behalf of
Construction, Mining, Energy, Timberyards,
Sawmills and Woodworkers Union of Australia,
Western Australian Branch

COMMON SEAL
J. McDonald (Signed) Dated 27/2/1997
Signature

Signed for and on behalf of
WA Builders Labourers, Painters and Plasterers
Union of Workers COMMON SEAL
K. Reynolds (Signed) Dated 26/2/1997
Signature

M & T ROOFING (VINES RESORT BROAD
CONSTRUCTION) INDUSTRIAL AGREEMENT

No. AG 18 of 1997.
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.

The Construction, Mining, Energy, Timberyards, Sawmills
and Woodworkers Union of Australia—Western Australian

Branch
and

M & T Roofing Contractors.
No. AG 18 of 1997.

M & T Roofing (Vines Resort Broad Construction)
Industrial Agreement.

SENIOR COMMISSIONER G.L. FIELDING.
25 March 1997.

Order.
HAVING heard Ms J. Harrison on behalf of the Applicant and
there being no appearance for the Respondent, the Commis-
sion, pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders:

THAT the agreement made between the parties in the
terms of the following schedule and lodged in the Com-
mission on the 22nd day of January, 1997 entitled M & T
Roofing (Vines Resort Broad Construction) Industrial
Agreement be registered as an industrial agreement.

(Sgd.) G.L. FIELDING,
[L.S.] Senior Commissioner.
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Schedule.

1.—TITLE
This Agreement will be known as the M & T Roofing (Vines

Resort Broad Construction) Industrial Agreement.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Area and Parties Bound
4. Application
5. Duration
6. Dispute Settlement Procedure
7. Single Enterprise
8. Relationship with Award
9. Enterprise Agreement

10. Wage Increase
11. Industry Standards
12. Clothing and Footwear
13. Union Delegate
14. Training Leave, Recognition of Prior Learning
15. Apprentices
16. Ratification

Appendix

3.—AREA AND PARTIES BOUND
This is an Agreement between The Construction, Mining,

Energy, Timberyards, Sawmills and Woodworkers’ Union of
Australia (WA Branch) (hereinafter referred to as the “Un-
ion”) and M & T Roofing Contractors (hereinafter referred to
as the “Employer”) in the State of Western Australia.

4.—APPLICATION
This Agreement shall be binding upon the Employer, the

Union, its officers and members, and any person eligible to be
a member of the Union employed by the Employer on work
covered by the terms of the Building Trades (Construction)
Award 1987, No. 14 of 1978 (the “Award”).

5.—DURATION
This Agreement shall commence from the first pay period

on or after date of signing as indicated in Clause 17 and shall
continue in effect until the completion of the Broad Vines
Resort job for M & T Roofing. Provided that nothing in this
clause shall prevent the implementation of a comprehensive
enterprise agreement as detailed in Clause 9. Enterprise Agree-
ment herein.

The parties agree to commence discussion on the terms and
conditions of any future agreement three calendar months prior
to the expiration of this Agreement.

6.—DISPUTE SETTLEMENT PROCEDURE
The dispute settlement procedure that shall apply to this

Agreement shall be in the same terms as that outlined in Clause
46—Settlement of Disputes of the Award.

7.—SINGLE ENTERPRISE
It is agreed that this Agreement applies in respect of a single

enterprise as defined in Clause 41A(2) of the Industrial Rela-
tions Act 1979, as amended (the “Act”).

8.—RELATIONSHIP WITH AWARD
This Agreement shall be read wholly in conjunction with

the Award. Where this Agreement is silent on rates of pay and
other matters pertaining to the employment relationship, the
Award shall apply. Where there is conflict between the rates
of pay, conditions, allowances and other matters in this Agree-
ment and the Award the higher rate shall apply.

9.—ENTERPRISE AGREEMENT
It is agreed that in the event of the Union and the Employer

agreeing on the terms of a comprehensive enterprise agree-
ment, this Agreement may be terminated in accordance with
the requirements of the Act.

10.—WAGE INCREASE
This agreement provides for increases resulting in the hourly

rates as set out in Appendix A.

11.—INDUSTRY STANDARDS
It is a term of this Agreement that the Employer will con-

tinue to meet its current level of payment into the following
non-wage benefit schemes for the life of the Agreement:

(a) the Western Australian Construction Industry Redun-
dancy Fund, and

(b) the Construction Industry Portable Paid Long Serv-
ice Leave Scheme.

The level of payment into the Construction + Building Un-
ions Superannuation Scheme shall be increased to $50.00 per
week per employee.

12.—CLOTHING AND FOOTWEAR
The following items will be supplied to each employee by

the Employer, upon the completion of five working days, and
will  be replaced on a fair wear and tear basis:

(a) 1 pair safety boots.
(b) 2 T-shirts with collars.
(c) 1 bluey jacket for each employee employed during

the period 1 April to 31 October.
Provided that where an employee has been provided with a

pair of safety boots and/or a bluey jacket by a previous em-
ployer prior to commencing with the new employer, the new
employer will only replace them on a fair wear and tear basis
or if the employee can prove loss.

The Employer will also make available to each employee,
when requested by them, sun screen lotion and sun brims to fit
over safety helmets.

13.—UNION DELEGATE
The Employer shall allow the delegate of the Union adequate

time during normal working hours to attend to Union duties.

14.—TRAINING ALLOWANCE, TRAINING LEAVE,
RECOGNITION OF PRIOR LEARNING

Subject to all qualifications in this clause, an employee shall,
upon application in writing to and with approval of the em-
ployer, be granted leave with pay each calender year pro-rata
to attend educational or vocational courses. The employers
approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer’s operations. The onus shall
rest with the employer to demonstrate an ability to grant leave
where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other
than:

course fees
course books and materials
payment of ordinary time earnings for such absence

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.

15.—APPRENTICES
The employer will, to the best of it’s ability, have a ratio of

1 apprentice to every 5 tradesmen. In the implementation of
this clause preference will be given to apprentices who are
employed by the WA Group Training Scheme.

16.—RATIFICATION
The signatures that follow testify to the fact that this Agree-

ment shall come into effect from the first pay period on or
after date of signing.

J. McDonald (Signed) Indecipherable (Signed)
SECRETARY ON BEHALF OF THE
ON BEHALF OF THE EMPLOYER
UNION
Dated this 22 day of January 1997
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APPENDIX A
Part 1 Part 2 Part 3 Part 4
1/8/95 1/2/96 1/8/96 1/2/97

Classification Hourly Hourly Hourly Hourly
Rate Rate Rate Rate

Carpenter $14.38 $14.85 $15.33 $15.80

OIL BUNKERING (FREMANTLE) LIMITED
ENTERPRISE BARGAINING AGREEMENT 1997

No. AG 8 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

BP Australia Ltd

and

Communications, Electrical, Electronic, Energy,
Information, Postal, Plumbing and Allied Workers Union of
Australia, Engineering and Electrical Division, WA Branch.

No. AG 8 of 1997.

Oil Bunkering (Fremantle) Limited Enterprise Bargaining
Agreement 1997.

COMMISSIONER R.N. GEORGE.

1 April 1997.

Order.
HAVING heard Mr T. Brown on behalf of the Applicant and
Mr C. Young on behalf of the Respondent, and by consent, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders:

THAT the Oil Bunkering (Fremantle) Limited Enter-
prise Bargaining Agreement 1997 in the terms of the
following schedule be registered with effect on and from
1 January 1997.

(Sgd.) R.N. GEORGE,
[L.S.] Commissioner.

Schedule.

1.—TITLE
This Agreement shall be known as the “Oil Bunkering (Fre-

mantle) Limited, Enterprise Bargaining Agreement 1997”.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Incidence
4. Named Parties
5. Date, Period & Review of Operation
6. Relationship to Parent Award
7. Objectives
8. Single Bargaining Unit
9. Strategies to Achieve Future Productivity Gains

10. Payment of Wages
11. Performance
12. Disputes Procedure
13. Hours
14. Overtime
15. No Extra Claims
16. Monitoring of Agreement
17. Signatories

3.—INCIDENCE
This Agreement shall be binding on BP Australia Ltd the

Communications, Electrical, Electronic, Energy, Information,
Postal, Plumbing and Allied Workers’ Union of Australia.
Engineering and Electrical Division W.A. Branch (The Un-
ion) and apply to approximately six (6) employees at BP
(Fremantle) Ltd. who are eligible to be members of (The

Union) who are engaged in pipeline bunkering and all work
incidental to the maintenance and operation of BP (Freman-
tle) Ltd.

4.—NAMED PARTIES
BP Australia Limited.
Communications, Electrical, Electronic, Energy, Informa-

tion, Postal, Plumbing and Allied Workers’ Union of Australia.
Engineering and Electrical Division W.A. Branch.

5.—DATE, PERIOD & REVIEW OF OPERATION
This Agreement shall operate from the beginning of the first

pay period to commence on or after 1st January 1997. The
Agreement shall remain in force for a period of two years from
1st January 1997 until 31st December 1998.

Parties shall review this Agreement two months prior to its
expiry date and assess its achievements to date and determine
whether to renew or cancel this Agreement.

6.—RELATIONSHIP TO PARENT AWARD
This Agreement is to be read and applied in conjunction with

the Oil Bunkering BP (Fremantle) Award No. 20 of 1991.
Where there is any inconsistency with the Award, this Agree-

ment shall apply to the extent of that inconsistency

7.—INTENT & OBJECTIVES OF AGREEMENT
1 The parties acknowledge that the intent is to continue to

build on the objectives of previous Oil Bunkering (Fremantle)
Limited agreements as certified by the Western Australian In-
dustrial Relations Commission.

2. The parties agree that as a result of this Agreement BP
(Fremantle) Limited need to achieve productivity improve-
ments to continue to hold a competitive edge within the market
place by:

(a) heightening awareness and acceptance of account-
ability levels of all in the contracting process within
BP (Fremantle) Limited operations;

(b) encouraging BP (Fremantle) Limited employees to
accept responsibility in helping manage the total
project performance including that of subcontractors;

(c) developing concepts of best practice, continuous im-
provement and quality control to enhance
productivity and efficiency;

(d) developing a co-operative and harmonious working
environment in the enterprise;

(e) developing better employee management practices
that promote shared concepts of skill formation,
learning, team work, participation, flexibility and
communication,

(f) introducing best practice procedures in workplace
health and safety and personnel management;

(g) developing and following procedures to eliminate lost
time and make better use of available working time,
eg. start and finish at the designated workplace at
normal start and finish times;

(h) establishing measures to ensure orderly relations exist
between BP (Fremantle) Limited and the Union on
the Fremantle work site:

(i) enhancing job satisfaction:
(j) improving BP (Fremantle) Limited competitiveness

to help improve job security.

8.—SINGLE BARGAINING UNIT
1. The parties named within this Agreement, have and will

continue to act within a single bargaining unit for the purposes
of negotiating and implementing the terms of this Agreement
in accordance with the January 1992 State Wage Case.

2. The Single Bargaining Unit (SBU) shall consist of—
(i) Up to two management representatives as nominated

by the Company, and
(ii) The Union Shop Steward or a representative nomi-

nated by the Union Shop Steward, and
One elected shop floor representative/eligible
workforce member.
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3. The Single Bargaining Unit will—
(1) Discuss all issues that fill under the headings of—

(a) customer responsiveness
(b) quality or quality assurance or quality control
(c) health
(d) safety
(e) environment
(f) security of employment
(g) productivity
(h) performance targets
(1) accidents
0) absenteeism

(k) any other issue or matter that any of the par-
ties raise as an important issue.

(2) Meet on a regular basis as determined by the SBU.
(3) Have proper agendas that will be distributed to all

members at least five days prior to the scheduled
meeting.

(a) All members may request that matters be
placed on the agenda.

(4) Produce typed minutes of all meetings that will be
distributed to all members within four working days
of the meeting.

The Company will provide, after consultation with both the
Union and members, appropriate training to non-management
Bargaining Unit Members that will enable them to contribute
to the input, proceedings and output of all SBU meetings.

9.—STRATEGIES TO ACHIEVE FUTURE
PRODUCTIVITY GAINS

(1) The aim of the parties is to put in place a system that
will—

(a) encourage continued improved site performance at
the East Fremantle Terminal, by implementation of
on-going flexibilities and,

(b) reward Company employees on the basis of their con-
tribution to this improvement.

(2) The Company acknowledges that a co-operative, con-
sultative, flexible and team culture is essential to achieve
continuous improvement in the key areas of—

(a) customer responsiveness
(b) quality
(c) health, safety and environmental issues
(d) security of employment
(e) productivity

(3) The parties agree that implementation of ongoing
flexibilities and change to work practice arrangements are in-
tended to be processed through a process of consultation and
agreement between the Company and it’s employees at BP
(Fremantle) Ltd.

In the event this process does not finalise any outstanding
issue(s) it does not preclude the right of either party to progress
the issue(s) through the disputes procedure as a means of re-
solving any outstanding issue(s).

The parties will implement strategies to achieve the follow-
ing goals.

(a) Quality Control
All parties are committed to achieving quality assur-
ance and quality control during the life of this
Agreement.

(b) Safety
All parties will comply with the provisions of the
Occupational Health & Safety Act.

(c) Technological Change
The single bargaining unit will be used to monitor
new methods that may improve productivity and pro-
duction on a continued basis.
The single bargaining unit will collect ideas and sug-
gestions from the shop floor and present them to
management for their consideration and possible im-
plementation.

(d) Quality Management
It is agreed that employees shall co-operate fully with
the development and implementation of the Compa-
ny’s Quality Management Systems and procedures
and will continually strive to improve the quality of
the products and services by the supplied by the
Company.
Employees are committed to reduce, re-work and
complete tasks the first time and eliminate the need
to return to finish incomplete work.

(e) Client Satisfaction
(i) The employees will take an active role in en-

suring client satisfaction and acknowledge that
client relationships are important to the growth
of the Company and its ability to offer con-
tinuing employment to its employees.

(ii) All employees agree to treat customers with
courtesy and respect to consider the custom-
ers interests in their actions.

10.—PAYMENT OF WAGES
(1) Upon the ratification of this Enterprise Bargaining Agree-

ment, rates of pay will be increased through—
(a) Increases in the base rate.
(b) Performance Based Pay (PBP) that will be calcu-

lated on the basis of team performance as measured
against the Performance Targets.

(c) The Performance Bonus does not form part of the
base rate.

(2) Timetable of increases for all Bunkering Operators lev-
els.

(a) On the acceptance/agreement of the following change
and implementation of ongoing flexibilities the base
rate will increase by four (4% ) percent on 1st Janu-
ary 1997—

(i) After taking into account the needs of the
“core” business and availability of staff, it is
agreed that where situations arise where it is
efficient to do so i.e. Saturday/Sunday, con-
tractors may be used to supply labour for gas
oil/lube oil deliveries at outports.

(b) A performance based payment up to a maximum of
4% (calculated on an individual employee’s base rate
of pay) shall be paid at the end of each quarter, i.e.
March, June, September, December 1997 subject
to—

(i) the disputes procedure being followed
(ii) based on the attainment of performance indi-

cator targets for each quarter as agreed between
the parties.

(c) From January 1, 1998 the base rates for Bunkering
Operators will increase by 4% provided that the PBP
targets set by the SBU for the last quarter of 1997
equalled or exceeded 50% of the target weighting.

(d) Commencing January 1, 1998 a maximum Perform-
ance based payment of 4% will be paid at the end of
each quarter i.e. March, June, September and De-
cember 1998 for achievement of performance
indicator targets.

(3) The performance indicator targets for each quarter will
be set and agreed to by members of the SBU. The SBU will
monitor the site performance against the set targets.

11.—PERFORMANCES
(1) PBP will be determined according to the measures and

targets as agreed to by the SBU.
(2) The method of determining the measures and targets is

outlined below—
(a) General conditions to apply to performance indices/

targets are—
(i) targets are realistic and achievable

(ii) developed within the Single Bargaining Unit
framework

(iii) focused on matters critical to business success
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(iv) take into account seasonal and other business
variability

(v) focus on measures of success
(vi) based on objective data

(b) The Performance Indicator Targets may consist of—
(i) customer responsiveness

(ii) quality
(iii) health and safety
(iv) security of employment
(v) productivity

(c) The Productivity Index
(i) will ensure that the principles are applied con-

sistently across the site
(ii) will focus on—

(aa) the best achievable outcome for the site
(bb) identifying best practice and it’s on-site

implementation.
(3) Actual performance will be reported monthly by Man-

agement and on a cumulative basis for the period in question.
(4) The Single Bargaining Unit will monitor the progress

towards the targets and may agree any appropriate action that
may be required regarding the evaluation of the performance
measures and targets.

12.—DISPUTES PROCEDURE
(1) Any agreement, including those of the Single Bargain-

ing Unit, shall only apply where a majority of on-site employees
approve.

(2) The parties agree to recommit themselves to the follow-
ing Disputes Procedure.

The parties agree that management, shop stewards and Un-
ion Officials will exhaust the negotiating process before time
is lost by employees.

(a) Where any dispute or grievance arises the problem
should first be discussed between the employee and
the supervisor and, if requested by the employee, a
shop steward may be present.

(b) If the dispute or grievance is unresolved then the em-
ployee and the Union representative shall confer with
the Manager.

(c) If the dispute or grievance is unresolved the matter
should be referred to the Union State official for dis-
cussion with management.

(d) Until the dispute or grievance is determined in ac-
cordance with the above procedure, normal work
shall continue without prejudice.

(e) If the matter is still not resolved it shall be referred
to the W.A. Industrial Relations Commission for de-
cision.

13.—HOURS
(1) Flexibility of Hours, Breaks and RDO’s
It is agreed that employees will be flexible in the following

areas:
The company may reschedule ordinary working hours of

employees in the Plant or Section(s) concerned where it is
agreed between the Company and the majority of affected
employees, rest periods and meal intervals may be staggered
or otherwise arranged at a time and in a manner to suit the
convenience of the Company in conjunction with the relevant
provisions of the Oil Bunkering (Fremantle) Limited Award
No. 20 of 1981.

(2) Flexibility of Fostering employees’ days off:
Subject to agreement between the Company and those indi-

vidual employees affected, when the Company wishes to
reschedule an RDO,

(a) the Company will endeavour to provide reasonable
notice to the employee(s).

(b) that RDO’s may be substituted by agreement in ac-
cordance with the Award.

(c) such agreement shall not unreasonablv be withheld
by either party.

(d) prior family or other social commitments are rea-
sonable grounds for refusing to agree to rescheduling
an RDO.

14.—OVERTIME
Subject to the process of agreement specified between the

parties, the Company may introduce necessary changes to re-
duce the need for overtime. (ie this clause is not meant to require
the employer to guarantee overtime). The Company will need
to continue to require employees to work a reasonable amount
of overtime. The payment for such overtime shall be as pre-
scribed for in the award.

15.—NO EXTRA CLAIMS
The employees and the Union shall not pursue any extra

claims in relation to the Oil Bunkering BP(Fremantle) Ltd
Award No 20 of 198 1, with the exception of future State Wage
Decisions handed down for the purpose of upgrading award
safety net rates of pay only, for the duration of this Agree-
ment.

16.—MONITORING OF AGREEMENT
The parties to this Agreement shall continually monitor the

development of the Agreement and shall review the effect of
this Agreement two months prior to its expiration.

It is felt by the Employees or the Company that the interpre-
tation of this Agreement places them at a disadvantage, then
the parties shall reconvene to resolve the issue.

17.—SIGNATORIES
IN WITNESS whereof the parties have signed this Agree-

ment.
For and on behalf of BP Australia Ltd

signed
.....................................
Manager
BP(Fremantle)Ltd
signed
.....................................
Witnessed

For and on behalf of the Communications, Electrical,
Electronic, Energy, Information, Postal, Plumbing and
Allied Workers’ Union of Australia. Engineering and
Electronic Division. W.A. Branch.

.....................................
Signed
.....................................
Witnessed

Annexure I

Wage Rates
Classification Wage Rate Wage, Rate

January 1 1997 January 1, 1998
Bunkering Attendant Base 568.05 590.77
Bunkering Attendant Level 1 601.81 625.88
Bunkering Attendant Level 2 635.54 660.96
Bunkering Attendant Level 3 669.29 696.06

Annexure 2

Performance Pay Criteria
The three measures set out below are to be used as the basis

to reach agreement on local Performance Targets.
Performance Measures Weighting

(1) Safety/Hse 33.33
(2) Productivity 33.33
(3) Quality 33.33
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P & O COLD STORAGE LTD ENTERPRISE
AGREEMENT 1997
No. AG 61 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Shop, Distributive and Allied Employees’ Association
of Western Australia

and

P & O Cold Storage Ltd.

No. AG 61 of 1997.

COMMISSIONER J.F. GREGOR.

18 March 1997.

Order.
HAVING heard Mr J. Bullock on behalf of the Applicant and
Mr G. Walters on behalf of the Respondent, and by consent,
the Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders:

THAT the document titled the P & O Cold Storage Ltd
Enterprise Agreement 1997, filed in the Commission on
20 February 1997, be and is hereby registered as an In-
dustrial Agreement.

(Sgd.) J.F. GREGOR,
[L.S.] Commissioner.

Schedule.

1.—TITLE
This Agreement shall be known as the “P & O Cold Storage

Ltd Enterprise Agreement 1997” No. AG 61 of 1997.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Area and Scope
4. Parties Bound
5. Relationship to Parent Award
6. Date and Period of Operation
 7. Aims of Agreement
 8. Commitments
 9. Definitions
10. Casual Employees
11. Hours
12. Display of Rosters
13. Meal Breaks and Rest Pauses
14. Meal Money
15. Overtime
16. Holidays
17. Annual Leave
18. Employee Facilities
19. No Reduction
20. Higher Duties
21. Engagement
22. Time and Wages Record
23. Uniforms and Overalls
24. Country Work and Travelling Time
25. Junior Employee’s Certificate
26. Sick Leave
27. Wages
28. Right of Entry
29. Motor Vehicle Allowance
30. Long Service Leave
31. Shift Work
32. Payment of Wages
33. Posting of Agreement
34. Stand Down
35. Compassionate Leave
36. Parental Leave
37. Union Notice Board
38. Introduction of Change
39. Superannuation
40. First Aid Allowance
41. Trade Union Training Leave
42. Dispute Settlement Procedure

43. Loading and Unloading Trucks
44. Consultative Committee
45. Leave Reserved
46. Signatories

3.—AREA AND SCOPE
This Agreement shall apply to P&O Cold Storage Ltd with

respect to its Cold Stores operating within the State of West-
ern Australia and employees in the callings listed herein.

4.—PARTIES BOUND
(1) This Agreement shall be binding on the following par-

ties:
a) P&O Cold Storage Ltd (hereinafter, “the Company”),

and
b) The Shop, Distributive and Allied Employees’ As-

sociation of Western Australia (hereinafter, “the
Union”).

(2) The parties to this Agreement shall be bound jointly and
separately to oppose any subsequent application by any other
body or organisation to be joined to this Agreement.

(3) It is estimated that 120 employees will be covered by
this Agreement upon registration.

5.—RELATIONSHIP TO PARENT AWARD
(1) This Agreement shall be read and interpreted in conjunc-

tion with the Shop and Warehouse (Wholesale and Retail
Establishments) State Award 1977 as varied from time to time
(hereinafter, “the Award”).

(2) Where there is any inconsistency between the terms of
this Agreement and the Award, this Agreement shall prevail to
the extent of the inconsistency.

6.—DATE AND PERIOD OF OPERATION
(1) This Agreement shall operate from 1 January 1997 sub-

ject to the terms of subclause (1)(a) of Clause 27.—Wages,
and shall remain in force until 31st December 1997.

(2) This Agreement shall not continue to have effect beyond
31st December 1997 unless all parties to the Agreement agree
to that course prior to 31st December 1997.

(3) The parties will commence discussions to review the
terms and content of the Agreement at least three months prior
to its expiry date with a view to reaching agreement on the
terms of a replacement Agreement.

7.—AIMS OF AGREEMENT
To provide a framework on which the Company and its

employees can build an ongoing relationship which:
(1) Facilitates continuous improvements to its systems

of work to the benefit of customers, employees and
shareholders.

(2) Allows employees to gain and utilise a broader range
of skills and access to relevant and applicable train-
ing programs.

(3) Achieves improved communication and genuine con-
sultation in the workplace.

8.—COMMITMENTS
During the period of operation of the Agreement:

(1) There will be no extra claims made by the Union on
behalf of employees of the Company engaged at its
Western Australian Cold Stores except in so far as
they relate to either negotiations for a replacement
agreement as prescribed by Clause 6 (3) of this Agree-
ment or matters listed in Clause 45.—Leave
Reserved.

(2) The terms and conditions of this Agreement will not
be used to base or progress a claim or claims against
any other organisation or employer.

(3) The Agreement shall not operate to cause an em-
ployee to suffer a reduction in ordinary time earnings.

9.—DEFINITIONS
(1) “Storeperson” shall mean an employee performing one

or more of the following duties: receiving, handling, storing,
assembling, recording, preparing, packing, weighing and/or
wrapping, branding, sorting, stacking or unpacking, check-
ing, distributing or despatching or delivering goods from a
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store or warehouse for transit. Such duties shall include the
use of computerised equipment where necessary.

“Storeperson Grade I” shall mean a casual employee carry-
ing out the duties of a storeperson which may include the use
of a motorised walk beside pallet lifter but excluding the use
of any ride on or forklift equipment.

“Storeperson Grade II” shall mean a permanent full time
employee carrying out the duties of a storeperson. Such duties
may include the use of materials handing equipment includ-
ing a ride on power operated forklift. The Company shall not
employ storepersons on a permanent part time basis.

(2) “Adult”: for the purpose of this Agreement, the word
“Adult” shall mean an employee twenty-one years of age and
over or an employee who is in receipt of the prescribed adult
rate of pay.

(3) “Weekly Hand” shall mean an employee engaged by the
week and whose employment shall be terminable by not less
than one week’s notice on either side. Such week’s notice can-
not be continued from week to week.

Provided that a weekly hand employed for a period of four
consecutive weeks or less shall be classed as a “casual em-
ployee” and be paid not less than the minimum rates of wages
herein prescribed for a casual employee. This proviso shall
not apply to an employee employed as a weekly hand and who
is dismissed for incompetence or any other cause referred to
in Clause 21.-Engagement of this Agreement as justifying in-
stant dismissal or to an employee who severs his or her contract
of service.

10.—CASUAL EMPLOYEES
(1) “Casual Employee” shall mean an employee engaged by

the hour and who may be dismissed or leave the Company’s
service at any moment without notice and shall not be en-
gaged for more than 38 hours per week in ordinary hours.
Work in excess of 38 hours shall attract the appropriate over-
time penalty applied to the casual rate of pay.

Any casual employee engaged and not permitted to com-
mence work shall receive three hours pay at the rate of 20
percentum in addition to the appropriate rate of wages pre-
scribed in this Agreement.

(2) The minimum period of engagement for casual employ-
ees shall be three consecutive hours on any day.

(3) The rate for casual employees within ordinary time shall
unless otherwise stated, be determined by dividing the appro-
priate wage rate prescribed by Clause 27.—Wages of this
Agreement by thirty eight (38) and adding the appropriate load-
ing prescribed by this Agreement.

(4) A casual employee shall be paid an additional loading in
accordance with the following scale:

(a) where the casual engagement on any day is for a full
day’s work—a loading of twenty (20) per cent.

(b) where the casual engagement on any day is for less
than a full day’s work—a loading of twenty five (25)
per cent.

(5) Tea breaks and meal breaks shall be taken in accordance
with Clause 13.—Meal Breaks and Rest Pauses.

11.—HOURS
PART I—HOURS OF WORK

(1)(a) Subject to this clause and except as provided else-
where in this Agreement, the ordinary hours of work
shall be 38 per week, or an average of 38 per week,
to be worked in one of the following methods:

(i) 38 hours in one week,
(ii) 76 hours in two consecutive weeks,

(iii) 114 hours in three consecutive weeks, or
(iv) 152 hours in four consecutive weeks.

(b) The ordinary hours of work shall be exclusive of meal
breaks and be so rostered that an employee shall not
be required to commence work on more than 5 days
in each week or 10 days in each fortnight of any work
cycle.

(c) Except as provided by paragraph (g) of this subclause,
employees shall not be required to work ordinary
hours on more than 19 days in each four week cycle.

(d) By agreement employees may request that the
rostered day off be rescheduled and taken at any other
convenient time within the period of the current or
the next following work cycle.

(e) Schedules of Rostered Days Off will be published
and displayed in a place accessible to staff, one month
in advance.

(f) If a public holiday falls on a Rostered Day Off, an
employee shall be compensated in one of the fol-
lowing methods by agreement between the Company
and employee:

(i) payment of an additional day’s wages, or
(ii) another day shall be allowed with pay within

twenty eight days,
or

(iii) an additional day shall be added to the annual
leave entitlement.

(g) Notwithstanding any provision of this subclause to
the contrary, full time employees shall not be granted
a Rostered Day Off in the four roster cycles falling
predominantly in the months of October, November,
December and January each year or in the roster cy-
cle in which Easter falls. In each of these roster cycles,
full time employees shall, subject to all other rel-
evant provisions of this Agreement, be rostered to
perform forty ordinary hours of work each week and
shall be paid forty hours pay each week at the ordi-
nary time hourly rate of pay.
Employees shall be compensated for the Rostered
Days off forgone as a result of the operation of this
paragraph by either of the following means:

(i) The employee may elect to take paid days off
in lieu of the forgone Rostered Days Off. Such
days may be taken between February and Sep-
tember inclusive at a time mutually agreed
between the Company and the employee or
may be taken in conjunction with annual leave
as provided by this Agreement, provided that
the loading prescribed by subclause 2 (a) of
Clause 17.—Annual Leave shall not apply to
such days in lieu; or

(ii) the employee may elect to be paid an addi-
tional eight hours pay for the first eight hours
of work performed on each of the forgone
Rostered Days Off provided that any work in
excess of eight hours performed on such days
shall be paid at the rate of double time. Should
the employee elect this option, payment for
the October, November and December
Rostered Days Off shall be made in the pay
period immediately preceding Christmas and
payment for the Rostered Days Off in January
and in the month in which Easter falls shall be
made in the pay period immediately preced-
ing Easter.

PART II — ORDINARY HOURS
Subject to Part I of this Clause, ordinary hours of work each

day shall be arranged according to the following provisions:
(a) Ordinary hours of work may be worked on any or all

of the days Monday to Friday inclusive.
(b) A maximum of eight ordinary hours shall be worked

on any one day.
(c) Ordinary hours shall be worked between 6.00 a.m.

and 6.00 p.m.
(d) Notwithstanding the provisions of paragraph (c)

hereof, the commencement time of ordinary hours
for employees engaged after 1st January 1996 or for
employees engaged prior to 1st January 1996 who
volunteer for an ordinary hours commencement time
before 6.00am, shall be 5.00am provided that where
an employee works any ordinary hours between
5.00am and 6.00am the rate of wage for such ordi-
nary hours shall be at a rate of 50% in addition to
such an employee’s usual ordinary time rate of wage.
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12.—DISPLAY OF ROSTERS
(1) The Company shall post, or cause to be posted and keep

posted, in a conspicuous position in each establishment, so as
to be easily accessible to, and easily read by, every employee
employed therein, a roster written in the English language
showing:

(a) The name of each employee bound by the Agree-
ment, and

(b) The days, during each work cycle, upon which the
employee is required to work his/her ordinary hours
of work, the start and finish times of each work pe-
riod, and the time of any meal break.

(2) Notwithstanding the provisions of subclause (1) herein,
the Company may provide each employee with an individual
roster in writing containing the required information.

(3) Rosters shall be weekly and may be varied by the Com-
pany providing the employee with a week’s notice of change.
The particulars contained in such roster shall be in respect of
the full week Monday to Friday inclusive, during which it is
posted up, and may be altered or varied only on account of the
sickness or absence of an employee or by the inclusion of par-
ticulars in respect of casual employees.

(4) Schedules of rostered days off shall be published one
month in advance.

(5) The ordinary hours of work and any meal interval pre-
scribed by this Agreement shall be rostered as a continuous
period on any day.

13.—MEAL BREAKS AND REST PAUSES
(1) An employee, during any work period exceeding five

hours, in which his/her ordinary hours of work are rostered to
be worked, shall be allowed a meal break of not less than thirty
minutes nor more than one hour.

(2) A meal break shall be taken after not less than two and a
half hours nor more than five hours work have been performed
on any day.

(3) From Monday to Friday inclusive, the lunch break shall
be taken between the hours of 10.00 a.m. and 3.00 p.m.

(4) An employee shall be allowed a ten minute break each
day. No employee shall be required to work more than four
and one half hours without having had such a break. Such
breaks shall not take place within one hour of the employee’s
commencing or ceasing time or within one hour of a meal
break. An employee who works 7.6 hours or more on any day
shall be entitled to two ten minute breaks.

(5) (a) Where an employee is required to continue working
beyond his/her normal finishing time for more than two hours
he/she shall be allowed a break for a meal of not less than
thirty minutes. Such break shall be allowed to the employee
before the expiration of the period of work but not earlier than
4.00 p.m.

(b) If the overtime to be worked continues beyond the meal
break, an additional half-hour meal break shall be allowed af-
ter each period of overtime not exceeding five hours.

(6) Each of the breaks provided in this clause shall be granted
and taken in one continuous period.

14.—MEAL MONEY
(1) When an employee is required to continue working after

the usual finishing time for more than one hour or when an
employee is required to work more than three hours overtime
on any one day or shift, he/she shall be paid $7.90 for pur-
chase of any meal required.

(2) Meal money shall be paid together with the ordinary
time earnings of employees for the pay period in which it was
incurred.

15.—OVERTIME
(1) (a) Subject to the provisions of Clause 11.—Hours, all

time worked outside of ordinary hours shall be deemed to be
overtime, payable in accordance with this Clause.

(b) All time worked in excess of 38 hours per week shall be
paid at overtime rates in accordance with this clause provided
that where employees are working a 19 day four week cycle
up to forty ordinary hours may be worked in a week without
the payment of overtime provided that no more than 152 ordi-
nary hours may be worked in any four week cycle.

(2) Any employee on duty when, in accordance with the
Roster, such employee should be off duty (except as provided
by subclause 3 of Clause 12.—Display of Rosters) shall be
paid at overtime rates.

(3) All time worked before the usual starting time or after
the usual finishing time shall be paid at overtime rates.

(4) Excepting as provided hereunder, all overtime worked
shall be paid for at the rate of time and a half for the first two
hours and double time thereafter. In the calculation of over-
time each day shall stand alone.

(5) (a) All overtime worked after 12.00 noon on Saturday
shall be paid for at the rate of double time.

(b) Work performed on a Sunday shall be paid for at the rate
of double time.

(c) Work performed on Easter Saturday shall be paid for at
the rate of double time.

(6) Work performed on a holiday prescribed in subclause
(1) of Clause 16.-Holidays hereof shall be paid for at the rate
of double time and a half.

(7) Except where work is performed on a rostered day off
pursuant to the provisions of Clause 11 Part I (1)(g), work
performed on any day, Monday to Friday inclusive which is
an employee’s rostered day off shall be paid for at the rate of
double time with a minimum engagement of four hours at
overtime rates.

(8) When an employee is recalled to work after leaving the
Company’s work establishment he/she shall be paid for at least
three hours at the appropriate rate, and time reasonably spent
in getting to and from work shall be counted as time worked.

(9) When overtime work is necessary it shall, wherever rea-
sonably practicable, be so arranged that employees have at
least eight consecutive hours off duty between the work on
successive days. An employee who works so much overtime
between the termination of ordinary work on one day and the
commencement of ordinary work on the next day that he or
she has not had at least eight consecutive hours off duty be-
tween those times, shall, subject to this paragraph, be released
after completion of such overtime until he or she has had eight
consecutive hours off duty, without loss of pay for ordinary
working time occurring during such absence. If, on the in-
structions of the Company, such an employee resumes or
continues work without having had eight consecutive hours
off duty, he or she shall be paid at double rates until released
from duty for such period and shall then be entitled to be ab-
sent until he or she has had eight consecutive hours off duty
without loss of pay for ordinary working time occurring dur-
ing such absence.

(10) Notwithstanding anything contained in this Agree-
ment—

(a) The Company may require an employee to work rea-
sonable overtime at overtime rates and such employee
shall work overtime in accordance with such require-
ment.

(b) No organisation, party to this Agreement or employee
or employees covered by this Agreement shall in any
way whether directly or indirectly be a party to or
concerned in any ban, limitation or restriction upon
the working of overtime in accordance with the re-
quirements of this subclause.

16.—HOLIDAYS
(1) (a) The following days or the days observed in lieu shall,

subject to this subclause and to Clause 15.—Overtime be al-
lowed as holidays without deduction of pay, namely, New
Year’s Day, Australia Day, Good Friday, Easter Monday, Anzac
Day, Labour Day, Foundation Day, Sovereign’s Birthday,
Christmas Day, and Boxing Day. Provided that another day
may be taken as a holiday by arrangement between the parties
in lieu of any of the days named in this subclause.

(b) When any of the days mentioned in paragraph (a) hereof
falls on a Saturday or a Sunday the holiday shall be observed
on the next succeeding Monday and when Boxing Day falls
on a Sunday or a Monday the holiday shall be observed on the
next succeeding Tuesday. In each case the substituted day shall
be a holiday without deduction of pay and the day for which it
is substituted shall not be a holiday.
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(2) Where—
(a) a day is proclaimed as a public holiday or public half-

holiday under Section 7 of the Public and Bank
Holidays Act 1972; and

(b) that proclamation does not apply throughout the State
or to the metropolitan area of the State, that day shall
be a whole holiday or, as the case may be, a half-
holiday for the purposes of this Agreement within
the district or locality specified in the proclamation.

(3) An employee absent without leave on the day before or
the day after any of the holidays referred to in subclause (1)
shall be liable to forfeit wages for the holiday as well as for
the day of absence except where the Company is satisfied that
the employee’s absence was caused through illness in which
case wages shall not be forfeited for the holiday. Provided that
an employee absent on one day only, either before or after a
group of holidays, shall forfeit wages only for one holiday as
well as for the period of absence.

(4) Where the services of an employee are terminated by the
Company on the day preceding a holiday or holidays, refer to
Clause 21.-Engagement, subclause (3).

(5) (a) When any of the holidays prescribed in subclause (1)
of this Clause falls on a day which for an employee is a day of
the week upon which he or she is usually required to work less
than one fifth of his or her ordinary weekly hours of duty, such
employee shall be allowed time off duty without deduction of
pay equivalent to the difference between the time usually
worked on that day and one fifth of the ordinary weekly hours
of duty.

(b) Provided that an employee who works overtime on such
a day shall receive time off equivalent to the difference be-
tween the time off calculated in accordance with paragraph
(a) of this subclause and the hours for which he or she has
been paid at overtime rates.

(c) The time off duty is to be allowed either:
(i) At a time mutually agreed to between the employee

and the Company or
(ii) in addition to but not as part of the annual leave to

which the employee is entitled pursuant to Clause
17.—Annual Leave of this Agreement.

(d) The provisions of this subclause shall not apply to casual
employees.

(6) Where a holiday prescribed in this clause falls on any
day upon which an employee is required to work ordinary
hours, the ordinary hours in that week shall be reduced by the
number of hours ordinarily worked by that employee on the
day on which the holiday occurs.

17.—ANNUAL LEAVE
(1) Except as hereinafter provided a period of four consecu-

tive weeks’ leave with payment of ordinary wages as prescribed
shall be allowed annually to an employee by the Company
after a period of twelve months’ continuous service with the
Company.

(2) (a) During a period of annual leave an employee shall be
paid a loading of 17 ½% calculated on his/her ordinary wage
as prescribed.

(b) The loading prescribed by this subclause shall not apply
to proportionate leave on termination.

(3) If any prescribed holiday falls within an employee’s pe-
riod of annual leave and is observed on a day which in the
case of that employee would have been an ordinary working
day, there shall be added to that period one day being an ordi-
nary working day for each such holiday observed as aforesaid.

(4) (a) If after one month’s continuous service in any quali-
fying 12 monthly period an employee leaves his/her
employment or his/her employment is terminated by the Com-
pany through no fault of the employee, the employee shall be
paid 2.923 hours pay at his/her ordinary rate of pay in respect
of each completed week of continuous service.

(b) In addition to any payment to which he/she may be enti-
tled under paragraph (a) of this subclause, an employee whose
employment terminates after the completion of a twelve
monthly qualifying period and who has not been allowed the
leave prescribed under this Agreement in respect of that quali-
fying period shall be given payment as prescribed in subclauses

(1) and (2)(a) of this clause in lieu of that leave or, in a case to
which subclause (7) of this clause applies, in lieu of so much
of that leave as has not been allowed unless—

(i) He/she has been justifiably dismissed for miscon-
duct; and

(ii) the misconduct for which he/she has been dismissed
occurred prior to the completion of that qualifying
period.

(5) Any time in respect of which an employee is absent from
work except time for which he/she is entitled to claim sick pay
or time spent on holidays or annual leave as prescribed by this
Agreement shall not count for the purpose of determining his/
her right to annual leave.

(6) In the event of an employee being employed by the Com-
pany for a portion only of a year, he/she shall only be entitled,
subject to subclause (4) of this clause to such leave on full pay
as is proportionate to his/her length of service during that pe-
riod with the Company, and if such leave is not equal to the
leave given to the other employees he/she shall not be entitled
to work or pay whilst the other employees of the Company are
on leave on full pay.

(7) In special circumstances and by mutual consent of the
Company, the employee and the union concerned, annual leave
may be taken in not more than two periods.

(8) When an employee is entitled to annual leave under this
clause, he/she shall receive at least two weeks’ notice from the
Company of the date when it will be convenient to the Com-
pany that such employee shall take that leave.

(9) Every employee shall be given and shall take annual leave
within six months after the date the leave falls due.

(10) The provisions of this clause shall not apply to casual
employees.

18.—EMPLOYEE FACILITIES
(1) Employees shall be provided, at each workplace, with a

suitable change room containing sufficient lockers for each
employee to have access to one personal lockable locker. Such
room shall be in reasonable proximity to the normal place of
work and shall be kept in a proper state of cleanliness.

(2) Employees shall be provided at each workplace, with a
room for use during meal breaks. Such room will be equipped
with tables, chairs and such other necessary equipment as
agreed between the parties and shall be maintained in a proper
state of hygiene and cleanliness.

19.—NO REDUCTION
Nothing herein contained shall entitle the Company to re-

duce the wage of any employee who at the date of this
Agreement was being paid a higher rate of wage than the mini-
mum prescribed for his/her class of work.

20.—HIGHER DUTIES
(1) An employee who is required to do work, which is enti-

tled to a higher rate under this Agreement, other than that which
he or she usually performs shall be entitled to payment at the
higher rate while so employed. Provided that where no record
is kept in the time and wages record of the actual times upon
which the employee is engaged on such higher grade work,
the employee shall be paid for the whole day at the rate pre-
scribed for the highest function performed.

(2) The Company may direct an employee to carry out such
duties as are within the limits of the employee’s skill, training
and competence.

21.—ENGAGEMENT
(1) Except in the case of casual employees one week’s no-

tice on either side shall be necessary to terminate the
engagement or in the event of such notice not being given by
the payment of one week’s pay by the Company to the em-
ployee or the forfeiture of one week’s pay by the employee to
the Company. Provided that the Company at any time may
dismiss an employee for refusal or neglect to obey orders or
for misconduct or if after receiving one week’s notice such
employee does not carry out his or her duties in the same man-
ner as he or she did prior to such notice.

(2) Notwithstanding the provisions of subclause (1) hereof
an employee’s engagement may be terminated by either party
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at any moment during the first eight weeks of his/her employ-
ment:

Provided that an employee whose employment is termi-
nated by the Company after one month but less than eight
weeks employment for reasons other than misconduct
shall be paid up to his or her ordinary ceasing time on the
day on which notice of termination is given.

(3) (a) An employee whose employment is terminated by
the Company on the business day preceding a holiday or holi-
days, otherwise than for misconduct, shall be paid for such
holiday or holidays.

(b) In the event of Christmas Eve falling on a Saturday or a
Sunday any employee whose employment is terminated by
the Company on the preceding Friday, otherwise than for mis-
conduct, shall be paid for Christmas Day and Boxing Day.

(c) This subclause shall not apply to casual employees.

22.—TIME AND WAGES RECORD
(1) The Company shall maintain a record containing the fol-

lowing information relating to each employee—
(a) the name and address given by the employee,
(b) the age of the employee,
(c) the classification of the employee and whether the

employee is full time, part-time or casual,
(d) the commencing and finishing times of each period

of work each day,
(e) the number of ordinary hours and the number of over-

time hours worked each day and the totals for each
pay period,

(f) the wages and any allowances paid to the employee
each pay period and any deductions made therefrom.

(2) At the time of payment of wages the employee shall be
given a pay slip showing that part of the record specified in
paragraphs (e) and (f) of subclause (1) with respect to the pay
period for which payment is being made.

(3) (a) The record may be maintained in one or more parts
depending on the system of recording used by the Company
whether manual or mechanical provided that if the record is
maintained in more than one part, those parts shall be kept in
such a manner as will enable the inspection referred to in this
clause to be conducted at the one establishment.

(b) The record shall be kept in date order so that the inspec-
tions referred to in this clause may be made with respect to
any period in the six years from 1st January 1991.

(c) The Company may, if it is part of normal business prac-
tice, periodically send the record or any part of the record to
another person, provided that the provision of this paragraph
shall not relieve the Company of the obligations with respect
to provisions contained else-where in this clause with the ex-
ception of those contained in paragraph (b) of this subclause.

(d) Subject to this clause the record shall be available for
inspection by a duly authorised official of the union during the
normal hours of business of the Company, but excepting any
time when the employees who are required to maintain the
record may be absent.

(e) The union official shall be permitted reasonable time to
inspect the record and, take an extract or copy of any of the
information contained therein if required.

(4) (a) If, for any reason, the record is not available for in-
spection by the union official when the request is made, the
union official and the Company or its agent may fix a mutu-
ally convenient time for the inspection to take place.

(b) If a mutually convenient time cannot be fixed, the union
official may advise the Company in writing that he or she re-
quires to inspect the record in accordance with the provisions
of this Agreement and shall specify the period contained in
the record which he or she requires to inspect. The Company
must comply with such a written request.

(c) The roster referred to in Clause 12.-Display of Rosters
shall be available for inspection by a duly authorised repre-
sentative of the union during normal trading hours.

23.—UNIFORMS AND OVERALLS
(1) If the Company requires an employee to wear a uniform

for the purpose of his or her employment then the Company

shall supply such uniforms free of charge or pay for its pur-
chase and such uniform shall remain the property of the
Company.

For the purpose of this clause a “uniform” shall mean any
outer wearing apparel or part thereof including jumpers which
is distinctive to the Company’s business either by bearing an
embroidered or other permanent form of logo or business name
or being outer wearing apparel of identical style, cut or de-
sign, and colour for all of the employees required to wear such
a uniform.

(2) Any employee required to work in cool rooms or freezer
rooms shall be provided by the Company with quality protec-
tive clothing and footwear free of charge.

24.—COUNTRY WORK AND TRAVELLING TIME
(1) When an employee is engaged on outside work, the Com-

pany shall pay all fares and a proper allowance at current rates
shall be paid for all necessary meals.

(2) When an employee is engaged at such a distance that he/
she cannot return home at night, suitable board and lodging
shall be found at the Company’s expense.

(3) Travelling time outside ordinary working hours shall be
paid for at ordinary rates up to a maximum of twelve hours in
any twenty four hour period from the time of starting on the
journey.

25.—JUNIOR EMPLOYEE’S CERTIFICATE
(1) Junior employees shall, if required, furnish the Com-

pany with a certificate showing the following particulars:
(a) Name in full
(b) Age and date of birth

(2) The certificate shall be signed by the employee.
(3) No employee shall have any claim upon the Company

for additional wages in the event of his/her age being wrongly
stated on the certificate. If any employee mis-states his or her
age in the certificate he or she alone shall be deemed guilty of
a breach of this Agreement, and in the event of an employee
having received a higher rate than that to which he or she was
entitled, he or she shall make restitution to the Company.

26.—SICK LEAVE
(1) (a) An employee who is unable to attend or remain at his

or her place of employment during the ordinary hours of work
by reason of personal ill health or injury shall be entitled to
payment during such absence in accordance with the follow-
ing provisions.

The method of calculation of payment for such sick leave
shall be as follows:

duration of absence X ordinary weekly rate
————————— ——————————
ordinary hours normally 5
worked on that day

(b) Entitlement to payment shall accrue at the rate of one-
sixth of a week for each completed month of service with
the Company.

(c) If in the first or successive years of service with the Com-
pany an employee is absent on the ground of personal ill health
or injury for a period longer than the entitlement to paid sick
leave, payment may be adjusted at the end of that year of serv-
ice, or at the time the employee’s services terminate, if before
the end of that year of service, to the extent that the employee
has become entitled to further paid sick leave during that year
of service.

(2) The unused portions of the entitlement to paid sick leave
in any one year shall accumulate from year to year and subject
to this clause may be claimed by the employee if the absence
by reason of personal ill health or injury exceeds the period
for which entitlement has accrued during the year at the time
of the absence. Provided that an employee shall not be entitled
to claim payment for any period exceeding ten weeks in any
one year of service.

(3) To be entitled to payment in accordance with this clause
the employee shall as soon as reasonably practicable advise
the Company of his/her inability to attend for work, the nature
of the illness or injury and the estimated duration of the ab-
sence. Provided that such advice, other than in extra-ordinary
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circumstances shall be given to the Company within 24 hours
of the commencement of the absence.

(4) The provisions of this clause do not apply to an em-
ployee who fails to produce a certificate from a medical
practitioner dated at the time of the absence or who fails to
supply such other proof of the illness or injury as the Com-
pany may reasonably require provided that the employee shall
not be required to produce a certificate from a medical practi-
tioner with respect to absences of two days or less unless after
two such absences in any year of service the Company re-
quests in writing that the next and subsequent absences in that
year if any, shall be accompanied by such certificate.

(5) (a) Subject to the provisions of this subclause, the provi-
sions of this clause apply to an employee who suffers personal
ill health or injury during the time when he or she is absent on
annual leave and an employee may apply for and the Com-
pany shall grant paid sick leave in place of annual leave.

(b) Application for replacement shall be made within seven
days of resuming work and then only if the employee was
confined to his or her place of residence or a hospital as a
result of the personal ill health or injury for a period of seven
consecutive days or more and produces a certificate from a
registered medical practitioner that he or she was so confined.
Provided that the provisions of this paragraph do not relieve
the employee of the obligation to advise the Company in ac-
cordance with subclause (3) of this clause if he or she is unable
to attend for work on the working day next following the an-
nual leave.

(c) Replacement of paid annual leave by paid sick leave shall
not exceed the period of paid sick leave to which the employee
was entitled at the time he/she proceeded on annual leave and
shall not be made with respect to fractions of a day.

(d) Where paid sick leave has been granted by the Company
in accordance with paragraphs (a), (b) and (c) of this subclause,
that portion of the annual leave equivalent to the paid sick
leave is hereby replaced by the paid sick leave and the re-
placed annual leave may be taken at another time mutually
agreed to by the Company and the employee or, failing agree-
ment, shall be added to the employee’s next period of annual
leave, or if termination occurs before then, be paid for in
accordance with the provisions of Clause 17.—Annual
Leave.

(e) Payment for replaced annual leave shall be at the rate of
wage applicable to the time the leave is subsequently taken
provided that the annual leave loading prescribed in Clause
17.—Annual Leave shall be deemed to have been paid with
respect to the replaced annual leave.

(6) Where a business has been transmitted from another em-
ployer to the Company and the employee’s service has been
deemed continuous in accordance with subclause (3) of Clause
2 of the Long Service Leave provisions published in Volume
59 of the Western Australian Industrial Gazette at pages 1-6,
the paid sick leave standing to the credit of the employee at
the date of transmission from service with the transmitter shall
stand to the credit of the employee at the commencement of
service with the transmittee and may be claimed in accord-
ance with the provisions of this clause.

(7) The provisions of this clause with respect to payment do
not apply to employees who are entitled to payment under
the Workers’ Compensation Act nor to employees whose
injury or illness is the result of the employee’s own miscon-
duct.

(8) The provisions of this clause do not apply to casual em-
ployees.

(9) In any calendar year in which an employee has taken six
or fewer days of sick leave, the employee may elect to com-
mute a portion of his or her sick leave accrual to a “Christmas
Bonus”. In the case of employees who have taken six days of
sick leave the Christmas Bonus shall be equivalent to 8 ordi-
nary hours pay and in the case of employees who have taken
five or fewer days of sick leave the Christmas Bonus shall be
equivalent to 16 ordinary hours pay. In each such case the
employee’s accrued sick leave entitlement shall be reduced by
the number of hours for which they have been paid a Christ-
mas Bonus.

27.—WAGES
The minimum rates of wage payable to employees under

this Agreement are as follows:
(1) (a) Adults

(Classification and wage per week)
From first pay
period on or after
1st January 1997

$
Storeperson Grade I 498.80
Storeperson Grade II 521.60
The rates prescribed for Storepersons Grade I
herein shall be subject to the additional
loadings prescribed by Clause 10.—Casual
Employees.

(b) In addition to the rates prescribed in paragraph
(a) of this subclause, Storepersons Grade II
will receive a service payment as follows:

$ per week
After 6 months’ service 5.25
After 12 months’ service 10.50
After 18 months’ service 15.75
After 10 years service 21.00
Provided that no full time employee engaged
prior to 1st January 1995 shall be paid service
pay of less than $15.00 per week.

(2) An employee who is required by the Company to be
in charge of a store or warehouse or other employees
shall be paid an in charge allowance for all purposes
of the Agreement calculated as follows:

(a) If placed in charge of a store or warehouse
with no other employees or if placed in charge
of less than three other employees—
............... 3.4% of the rate specified in
subclause (1)(a) above.

(b) If placed in charge of three or more other em-
ployees but less than ten other employees—
............... 6.2% of the rate specified in
subclause (1) (a) above.

(c) If placed in charge of ten or more other em-
ployees—
............... 11.2% of the rate specified in
subclause (1) (a) above.

(3) The minimum rates of wages payable to all junior
employees covered by this Agreement shall be as
follows—
(percent of the appropriate wage prescribed in
subclause (1) of this clause)

%
Under 18 years of age 70
18 years of age to 19 years of age 75
19 years of age to 20 years of age 85
20 years of age to 21 years of age 95

(4) (a) An employee shall receive an additional pay-
ment for every hour of which he or she spends
20 minutes or more in a cold chamber in ac-
cordance with the following—
In a cold chamber in which the temperature
is—

From the first pay
period on or after
1st January 1997
cents per hour

(i) Below 0° Celsius
to -20° Celsius 53

(ii) Below -20° Celsius 95
(b) Employees required to work in temperatures

less than 18.9 degrees Celsius shall be medi-
cally examined at the Company’s expense.

28.—RIGHT OF ENTRY
(1) On notifying the Company or its representative, an ac-

credited representative of the union shall be permitted to
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interview an employee during non-working times or the meal
period on the business premises of the Company.

(2) In the event of a disagreement existing or anticipated
concerning any of the provisions of this Agreement, an ac-
credited representative of the Union, on notifying the Company
or its representative, shall be permitted to enter the business
premises of the Company to view the work the subject of any
such disagreement, but shall not interfere in any way with the
carrying out of such work.

29.—MOTOR VEHICLE ALLOWANCE
Where an employee maintains a motor vehicle and is au-

thorised by the Company to use the vehicle in the performance
of his or her duties, that employee shall be paid in accordance
with the following schedule:
Area and Details Engine Displacement

(in Cubic Centimetres)
Rate per kilometre Over 2600cc Over 1600cc—2600 1600cc & Under

cents p/km cents p/km cents p/km

Metropolitan Area 53.6 47.9 41.6
South West Land Division 54.8 49.1 42.7
North of 23.5 degrees South Latitude 60.1 54.1 47.0

Rest of the State 56.6 50.7 44.0

30.—LONG SERVICE LEAVE
The long service provisions published in Volume 59 of the

Western Australian Industrial Gazette at pages 1 to 6, both
inclusive are hereby incorporated in and shall be deemed to be
part of this Agreement.

31.—SHIFT WORK
(1) Hours of Shifts:

The ordinary hours of work for shift workers shall not
exceed 38 in any week to be worked in shifts not exceed-
ing eight hours (excluding meal breaks) between midnight
on Sunday and 1.00am. on Saturday in accord with
subclauses (1) (b), and (c) of Part I of Clause 11.—Hours.

(2) Definitions:
“Afternoon Shift” means any shift finishing after 6.00

p.m. and at or before 1.00 a.m.
“Day Shift” means any shift finishing after 1.00 p.m.

and at or before 6.00 p.m.
“Night Shift” means any shift finishing after 1.00 a.m.

and at or before 11.00 a.m.
(3) Where any particular process is carried out on shifts other

than day shift and less than five consecutive afternoon or night
shifts are worked on that process, the employees employed on
such afternoon or night shifts shall be paid at overtime rates.

(4) The consecutive sequence of shifts referred to in subclause
(3) of this clause shall not be deemed to be broken by reason
of the fact that work on the process is not carried out on a
Saturday, Sunday or holiday.

(5) The loading on the ordinary rates of pay for shift work
shall be 20% of the ordinary rate prescribed by this Agree-
ment in the case of afternoon shift employees and 25% of the
ordinary rate prescribed by this Agreement in the case of night
shift employees.

(6) The employer shall post in a place readily accessible to
the employees a roster showing the starting and finishing times
of the shifts each week.

(7) Overtime on afternoon shift or night shift shall be calcu-
lated on the rate payable for shift work.

(8) A junior employee under the age of eighteen years shall
not be required to work afternoon shift or night shift without
his/her consent.

(9) An employee shall not work continuous afternoon shift
or night shift unless he or she elects to do so.

32.—PAYMENT OF WAGES
(1) (a) The Company shall pay employees each week either

in cash or by cheque or by credit transfer to a bank, building
society or credit union account in the name of the employee.
The day that the credit transfer is credited to the employee’s
account shall be deemed to be the date of payment.

(b) Payment shall be made within three trading days from
the last day of the pay period and if in cash or by cheque shall
be made during the employee’s ordinary working hours.

(c) The Company shall not change its method of payment to
employees without first giving them at least four weeks’ no-
tice of such change.

(d) No employee shall be required to accept a change in the
method of payment if such change causes hardship.

(2) For the purpose of effecting the rostering off of employ-
ees as provided by this Agreement such wages may be either
for the actual hours worked each week; or an amount being
the calculated weekly average of the wages accruing over the
two or three or four, as the case may be, consecutive weekly
period.

33.—POSTING OF AGREEMENT
The Company shall allow a copy of this Agreement, if sup-

plied by the union to be posted in a place which is easily
accessible to the employees.

34.—STAND DOWN
(1) Notwithstanding the provisions of Clause 21.—Engage-

ment the Company may stand down without pay any employee
who cannot be usefully employed because of any strike, ban,
limitation or restriction on the performance of work by em-
ployees or any union, association or organisation or because
of any break down or failure of the Company’s machinery
which the Company could not reasonably have prevented.

(2) The provisions of subclause (1) of this clause shall not
be applied unless and until the ordinary hours in which the
employee cannot be usefully employed because of a strike,
ban, limitation or restriction on the performance of work or
because of any break down or failure of the employer’s ma-
chinery exceeds four.

35.—COMPASSIONATE LEAVE
(1) An employee shall, on the death within Australia of the

wife, husband, father, mother, grandparent, child or stepchild
of the employee, be entitled to leave up to and including the
day of the funeral of such relation and such leave for the pe-
riod not exceeding the number of hours worked by the
employee in two ordinary working days shall be without de-
duction of pay.

(2) The right to such leave shall be dependent on compli-
ance with the following conditions—

(a) The employee shall give the Company notice of his/
her intention to take such leave as soon as reason-
ably practicable after the death of such relation.

(b) The employee shall furnish proof of such death to
the satisfaction of the Company.

(c) The employee shall not be entitled to leave under
this clause during any period in respect to which he
or she has been granted any other leave.

(3) For the purpose of this clause the word “wife” and “hus-
band” shall not include a wife or husband from whom the
employee is separated, but shall include a person who lives
with the employee as a de-facto wife or husband.

36.—PARENTAL LEAVE
Permanent employees with at least twelve months continu-

ous service shall be entitled to Parental Leave (unpaid
Maternity, Paternity and Adoption Leave and the right to work
Part Time with the consent of the Company) as determined by
the 1990 Parental Leave Test Case (Print J3596).

37.—UNION NOTICE BOARD
The Company shall permit a shop steward or an official of

the Union to post formal Union notices, authorised by the
General Secretary of the union or his nominee upon an appro-
priate notice board.

Any notice posted on a notice board not so signed by the
General Secretary of the Union or his nominee may be re-
moved by the Company.

38.—INTRODUCTION OF CHANGE
(1) Employer’s Duty to Notify

(a) Where the Company has made a definite decision to
introduce major changes in production, program, or-
ganisation, structure or technology that are likely to
have significant effects on employees, the Company
shall notify the employees who may be affected by
the proposed changes and the union.
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(b) “Significant effects” include termination of employ-
ment, major changes in the composition, operation
or size of the Company’s workforce or in the skills
required; the elimination or diminution of job op-
portunities, promotion opportunities or job tenure;
the alteration of hours of work; the need for retrain-
ing or transfer of employees to other work or locations
and restructuring of jobs. Provided that where the
Agreement makes provision for alteration of any of
the matters referred to herein an alteration shall be
deemed not to have significant effect.

(2) Employer’s Duty to Discuss Change
(a) The Company shall discuss with the employees af-

fected and the union inter alia, the introduction of
the changes referred to in subclause (1) hereof, the
effects the changes are likely to have on employees,
measures to avert or mitigate the adverse effects of
such changes on employees and shall give prompt
consideration to matters raised by the employees and/
or their union in relation to the changes.

(b) The discussion shall commence as early as practica-
ble after a definite decision has been made by the
Company to make the changes referred to in
subclause (1) (a) hereof.

(c) For the purpose of such discussion, the Company
shall provide to the employees concerned and their
union, all relevant information about the changes
including the nature of the changes proposed; the
expected affects of the changes on employees and
any other matters likely to effect employees provided
that any employer shall not be required to disclose
confidential information the disclosure of which
would be inimical to the Company’s interests.

39.—SUPERANNUATION
(1) Definitions:

“Fund”: In this clause all reference to “Fund” shall mean
the Clerical Administrative and Related Employees Su-
perannuation Plan.

“Ordinary Time Earnings”: In this clause the term “Or-
dinary Time Earnings” shall mean the base classification
rate, including supplementary payments where appropri-
ate, service pay, in charge rates, shift penalties and (if any)
overaward payments, together with any other all purpose
allowance or penalty payment for work in ordinary time
and shall include in respect to casual employees the ap-
propriate casual loadings as prescribed by this Agreement,
but shall exclude any payment for overtime worked.

“Employees”: In this clause all reference to “Employ-
ees” shall mean employees of the Company whose
employment is regulated by the P&O Cold Storage Ltd
Enterprise Agreement 1996.

“Trustee”: In this clause all reference to “Trustee” shall
mean the Trustee of the Clerical Administrative and Re-
lated Employees Superannuation Plan.

“Approved Superannuation Fund”: In this clause “Ap-
proved Superannuation Fund” shall mean a
superannuation fund which complies with the Occupa-
tional Superannuation Standards Act, 1987.

(2) Quantum:
The Company shall contribute to the Fund with respect

to all eligible employees such an amount as is required
by the Superannuation Guarantee Charge Act 1992 or 6%
of ordinary time earnings, which ever is greater.

(3) Cessation of Contributions:
The obligation of the Company to contribute to the Fund

in respect of an employee shall cease on the last day of
such employee’s employment with the Company.

(4) Casual Employees:
Contributions to the Fund in respect of eligible casual

employees who are employed under the terms of the
Agreement listed in subclause (1) hereof will be propor-
tionate to the hours of work of such employee.

(5) Eligibility:
The Company shall be required to make contributions

in accordance with this clause in respect of each employee

who has been employed by the Company continuously
for a period of eight weeks. Once the employee has com-
pleted the eight week qualifying period he/she shall be
eligible to have contributions to the Fund paid on his/her
behalf from the date of his/her engagement with the Com-
pany.

(6) Employee Contributions:
Employees who may wish to make contributions to the

Fund additional to those being paid by the Company pur-
suant to subclauses (2) or (4), hereof shall be entitled to
authorise the Company to pay into the Fund from the em-
ployee’s wages amounts specified by the employee.

Employees contributions to the Fund requested under
this subclause shall be made in accordance with the rules
of the Fund.

(7) Frequency of Payment:
The Company shall pay such contributions together with

any employee’s deductions to the Fund for pay periods
completed in the month. Provided that payments may be
made at such other times and in such other manner as
may be agreed in writing between the parties from time
to time.

(8) Existing Superannuation Arrangements:
The Company shall not be excluded from this clause

on the basis of existing voluntary superannuation arrange-
ments.

40.—FIRST AID ALLOWANCE
An employee holding either a Red Cross or St. John Senior

First Aid Certificate of at least ‘A’ level who is appointed by
the Company to perform first aid duties shall be paid $7.35
per week in addition to the employee’s ordinary rate.

41.—TRADE UNION TRAINING LEAVE
(1) Subject to this clause two union delegates shall be al-

lowed up to five days leave with pay each, annually, to attend
trade union training courses authorised by the Shop, Distribu-
tive and Allied Employees’ Association of Western Australia.
The entitlement to Trade Union Training Leave will not accu-
mulate from year to year.

(2) The union will provide the company with one month’s
notice (or such lesser time as may be agreed between the par-
ties) of the dates on which such courses are to be held and
leave will be granted to the union delegate or delegates to at-
tend courses provided that, unless there is agreement between
the parties to the contrary, no courses will be scheduled in the
months of December or January, in the week before or the
week after Easter; or the week preceding a half yearly stocktake.

(3) Each employee on leave in accordance with this clause
shall be paid all ordinary time earnings which normally be-
come due and payable during the period of leave. Ordinary
time earnings shall be as defined in Clause 39 (1) of this Agree-
ment.

(4) Leave granted will not incur any additional payment to
the extent that the course attended coincides with any other
period of paid leave granted pursuant to this Agreement.

(5) Leave granted pursuant to this clause shall count as serv-
ice for all purposes of the Agreement.

(6) On the completion of the course the employee shall, upon
request, provide the Company proof satisfactory to the Com-
pany of his or her attendance at the course. The Company shall
not be required to make payment for any period of leave granted
that is not utilised in the attendance at a course unless the
employee can substantiate that the failure to attend the course
was due to the taking of paid leave otherwise authorised by
this Agreement.

42.—DISPUTE SETTLEMENT PROCEDURE
(1) Any dispute arising from this Agreement shall be dealt

with in accordance with the following procedure:
(a) The matter shall first be discussed between the em-

ployee affected and the appropriate supervisor.
(b) If not settled the matter shall be discussed between

the employee, an accredited representative of the
union and the warehouse manager or other appropri-
ate representative of the Company.
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(c) If not settled the matter shall be discussed between a
senior official of the union and an appropriate repre-
sentative of the Company.

(2) A time limit of two working days will apply to each step
of the procedure set out in subclause (1) hereof.

(3) While the matter in dispute is being discussed in accord-
ance with the grievance procedure work shall continue and
the status quo as applying before the dispute shall be main-
tained. No party shall be prejudiced in relation to the final
settlement by the continuance of work in accordance with this
clause.

(4) It will be open to either party at any time to seek the
assistance of the Western Australian Industrial Relations Com-
mission in resolving any dispute.

43.—LOADING AND UNLOADING TRUCKS
(1) Truck drivers may assist storepersons in the loading of

stock for delivery to Woolworths, Hungry Jacks or KFC.
(2) Truck drivers may assist storepersons in the unloading

of empty pallets or in the unloading of loose loaded cargo.
(3) For the purpose of this clause, access by truck drivers to

the company’s premises shall be restricted to the yard and des-
ignated parts of the dock.

44.—CONSULTATIVE COMMITTEE
(1) A consultative committee comprised of management staff

and employees shall be established.
(2) The number of management representatives on the con-

sultative committee shall not exceed the number of employee
representatives.

(3) Employee representatives shall include the shop stew-
ards and other representatives of various sections as required
provided that such representatives shall be selected by and
may be removed by the employees.

(4) The consultative committee shall not be involved in the
negotiation of Enterprise Agreements.

(5) The consultative committee may examine means of im-
proving training and productivity provided that any changes
to work practices or improvements in productivity may be used
to justify additional wage claims in future Enterprise Agree-
ments.

(6) The consultative committee may be used to gauge em-
ployee attitudes towards or to assess the viability of incentives
or alternate rostering arrangements.

(7) Consultative Committee deliberations may result in rec-
ommendations to the parties. Such recommendations shall in
no way bind the parties.

45.—LEAVE RESERVED
(1) Leave is Reserved during the life of this Agreement to

further negotiate and, subject to agreement, vary this Agree-
ment with respect to:

(i) The introduction of paid family leave.
(ii) The fund to which superannuation contributions are

paid.

46.—SIGNATORIES
Representatives of the parties to this Agreement, P&O Cold

Storage Ltd and the Shop, Distributive and Allied Employees’
Association of Western Australia have signed this clause indi-
cating their agreement.

.................Signed............... for and on behalf of P&O Cold
Storage Ltd

.................Signed.............. for and on behalf of the Shop,
     JOSEPH BULLOCK Distributive and Allied

Employees’ Association of
Western Australia

P.D.W. HOME IMPROVEMENTS (SUPPORTED
WAGE) ENTERPRISE AGREEMENT 1996.

No. AG 44 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters and
Plasterers Union of Workers

and

PDW Home Improvements.

No. AG 44 of 1997.

P.D.W. Home Improvements (Supported Wage) Enterprise
Agreement 1996.

COMMISSIONER P E SCOTT.

26 March 1997.
Order.

HAVING heard Mr G Giffard on behalf of the Applicant and
Mr P Williamson on behalf of the Respondent and by consent,
the Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders:

THAT the P.D.W. Home Improvements (Supported
Wage) Enterprise Agreement 1996 in the terms of the fol-
lowing schedule be registered on the 5th day of March
1997.

(Sgd.) P. E. SCOTT,    
[L.S.] Commissioner.

———

Schedule.
P.D.W. Home Improvements (Supported Wage) Enterprise

Agreement 1996

1.—TITLE
1.1 This agreement shall be known as the P.D.W. Home

Improvements (Supported Wage) Enterprise Agreement, 1996.

2.—TABLE OF CONTENTS
1. Title
2. Table of Contents
3. Area, Incidence and Parties Bound
4. Date and Period of Operation
5. Relationship to Parent Award
6. Dispute Settlement Procedures
7. Supported Wage System
8. Signatories

3.—AREA, INCIDENCE AND PARTIES BOUND
3.1 This agreement shall be binding upon the Western

Australian Builders’ Labourers, Painters and Plasterers Union
of Workers (the “Union”), its officers and members, and P.D.W.
Home Improvements located at Unit 6, 15 Elmsfield Road,
Midvale, and one employee who is eligible to be paid under
the Supported Wage System, whether a member of the Union
or not.

4.—DATE AND PERIOD OF OPERATION
4.1 This Agreement shall take effect from 3 February 1997,

and shall remain in force for twelve months.

5.—RELATIONSHIP TO PARENT AWARD
5.1 The terms and conditions of this Agreement shall be read

and interpreted in conjunction with the Building Trades Award
1968 (the “Award”) and where there is any inconsistency
between this agreement and the Award then this agreement
shall operate and prevail to the extent of any inconsistency.

6.—DISPUTE SETTLEMENT PROCEDURES
6.1 When a question, dispute or difficulty arises, it shall be

resolved in accordance with the provisions of the dispute
settlement procedures of the Award.

7.—SUPPORTED WAGE SYSTEM
7.1 Subject to the provisions of this clause the employer and

the employee meeting the eligibility criteria may reach
agreement to be paid under the Supported Wage System in
accordance with this agreement.
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7.2 Definition
This clause defines the conditions which will apply to

employees who because of the effects of a disability are eligible
for a supported wage under the terms of this agreement. In the
context of this clause, the following definitions will apply—

1) “Supported Wage System” means the Common-
wealth Government system to promote employment
for people who cannot work at full award wages be-
cause of a disability, as documented in “(Supported
Wage System: Guidelines and Assessment Process)”.

2) “Accredited Assessor” means a person accredited by
the management unit established by the Common-
wealth under the Supported Wage System to perform
assessment of an individual’s productive capacity
within the Supported Wage System.

3) “Disability Support Pension” means the Common-
wealth pension scheme to provide income security
for persons with a disability as provided under the
Social Security Act 1991, as amended from time to
time, or any successor to that scheme.

4) “Assessment Instrument” means the form provided
for under the Supported Wage System that records
the assessment of the productive capacity of the per-
son to be employed under the Supported Wage
System.

7.3 Eligibility Criteria
Employees covered by this Clause will be those who are

unable to perform the range of duties to the competence level
required within the class of work for which the employee is
engaged under this agreement, because of the effects of a
disability on their productive capacity and who meet the
impairment criteria for receipt of a Disability Support Pension.

(The clause does not apply to any existing employee who
has a claim against the employer which is subject to the
provisions of workers’ compensation legislation or any
provision of this agreement relating to the rehabilitation of
employees who are injured in the course of their current
employment).

(The agreement does not apply to employers in respect of
their facility, program, undertaking, service or the like which
receives funding under the Disability Services Act 1986 and
fulfils the dual role of service provider and sheltered employer
to people with disabilities who are in receipt of or eligible for
a Disability Support Pension, except with respect to an
organisation which has received recognition under Section 10
or Section 12A of the Act, or if a part only has received
recognition, that part).

7.4 Supported Wage Rates
Employees to whom this clause applies shall be paid the

applicable percentage of the rate of pay prescribed by this
agreement for the class of work which the person is performing
according to the following schedule:

Assessed Capacity % of Prescribed Award Rate
10%* 10%
20% 20%
30% 30%
40% 40%
50% 50%
60% 60%
70% 70%
80% 80%
90% 90%

(Provided that the amount payable shall not be less than
$45.00 per week).

* Where a person’s assessed capacity is ten percent, they
shall receive a high degree of assistance and support.

7.5 Assessment of Capacity
For the purpose of establishing the percentage of the award

rate to be paid to an employee under this agreement, the
productive capacity of the employee will be assessed in
accordance with the Supported Wage System and documented
in an assessment instrument by either—

1) The employer and the union, in consultation with
the employee or, if desired by any of these;

2) in addition to the above, an accredited Assessor from
a panel agreed by the parties to the agreement and
the employee.

7.6 Lodgement of Assessment Instrument
1) All assessment instruments under the conditions of

this clause, including the appropriate percentage of
the award rate to be paid to the employee, shall be
lodged by the employer with the Registrar of the In-
dustrial Relations Commission.

2) All assessment instruments shall be agreed and signed
by the parties to the assessment, provided that where
the union is not a party to the assessment, it shall be
referred by the Registrar to the union by certified
mail and shall take effect unless an objection is noti-
fied to the Registrar within ten working days.

7.7 Review of Assessment
The assessment of the applicable percentage will be subject

to annual review or earlier on the basis of a reasonable request
for such a review. The process of review shall be in accordance
with the procedures for assessing capacity under the Supported
Wage System.

7.8 Other Terms and Conditions of Employment
Where an assessment has been made, the applicable

percentage shall apply to the wage rate only. Employees
covered by the provisions of the clause will be entitled to the
same terms and conditions of employment as all other
employees covered by this agreement paid on a pro rata basis,
except for expense-related payments/allowances.

7.9 Workplace Adjustment
An employer wishing to employ a person under the

provisions of this clause shall take reasonable steps to make
changes in the workplace to enhance the employee’s capacity
to do the job. Changes may involve re-design of job duties,
working time arrangements and work organisation in
consultation with other employees in the area.

8.—SIGNATORIES
This Agreement is made at Perth on this the 30 day of Jan

1997.
SIGNED for and on behalf of
P.D.W. Home Improvements
in the presence of:
(signed) (signed)
Witness Representative
Natalie Scott Paul D Williamson
Name (please print) Name (please print)

SIGNED for and on behalf of
Western Australian Builders’ Labourers, Painters and
Plasterers Union of Workers in the presence of:

COMMON SEAL
(signed) (signed)
Witness Kevin Reynolds

Secretary
Leonie Dowden
Name (please print)
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PIONEER CONCRETE CEMENT TANKER
DRIVERS AGREEMENT 1997

No. AG 42 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Pioneer Concrete (WA) Pty Ltd
and

Transport Workers’ Union of Australia, Industrial Union of
Workers, Western Australian Branch.

No. AG 42 of 1997.
Pioneer Concrete Cement Tanker Drivers Agreement 1997

COMMISSIONER P E SCOTT.
18 March 1997.

Order.
HAVING heard Mr J Uphill on behalf of the Applicant and
Ms R McGinty on behalf of the Respondent the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders:

1. THAT the Pioneer Concrete Cement Tanker Drivers
Agreement 1997 in the terms of the following Sched-
ule be registered with effect from the beginning of
the pay period commencing on or after the 24th Feb-
ruary 1997.

2. THAT the Pioneer Concrete Cement Tanker Drivers
Agreement 1995, No. AG 17 of 1995 be cancelled.

(Sgd.) P. E. SCOTT,
[L.S.] Commissioner.

Schedule.
This Enterprise Agreement is made on the 17th day of Janu-

ary 1997 between:
PIONEER CONCRETE (WA) PTY LTD of 123

Burswood Road, Burswood, WA, (hereinafter referred to
as “the Company’) of the one part; and

THE TRANSPORT WORKERS UNION OF AUS-
TRALIA, WA BRANCH of 82 Beaufort Street, Perth,
WA, (on behalf of the employees of the Company) of the
other part.

THE PARTIES HERETO HEREBY AGREE as follows:
1. TITLE

This Agreement shall be known as the “Pioneer Con-
crete Cement Tanker Drivers Agreement 1997”.

2. SCOPE AND STATUS
2.1 This Agreement applies to all employees of

Pioneer Concrete (WA) Pty Ltd employed
pursuant to the provisions of the Transport
Workers (General) Award. There are approxi-
mately 3 employees covered by this
Agreement.

2.2 Where the provisions of this Agreement and
the Award are inconsistent then the provisions
of this Agreement shall prevail.

3. EXISTING FLEXIBLE WORK PRACTICES
The parties agree that the existing flexible work prac-
tices of which the Company has the benefit shall
continue.
Those practices are:

3.1 Flexibility in the taking of R.D.O.s, ie. to co-
incide where possible with maintenance
downtime.

3.2 The existing flexibility in spread of hours be
maintained having regard for the needs of de-
livery schedules and the time of the year.

4. ROUTINE MAINTENANCE
The performance of routine non-expert truck main-
tenance which shall include but is not limited to
cleaning the vehicle and checking the fluids and other
matters contained in the drivers day sheet.

5. PRODUCTIVITY LEVELS
The employees agree to commit to maintain to the
best of their ability the existing levels of productiv-
ity.
These levels are to be continuously monitored and
discussed at each Consultative Committee Meeting.

6. HEALTH & SAFETY
The parties acknowledge and accept the intention of
the Company to improve its health and safety per-
formance. To assist with this improvement the
employees agree to commit to continuously improve
their own health and safety performance in the
workplace.
All safety equipment to be supplied by the Company
and worn by employees as necessary.

7. INDUCTION
All new employees to participate in the Company
employee induction process.

8. MINIMUM BREAK
When overtime is worked it shall, wherever practi-
cal, be arranged for employees to have at least eight
(8) consecutive hours break between the work of suc-
cessive days. When this is not possible then
employees will be paid at the rate of double time
until an eight (8) hour break can be taken.

9. DISPUTE SETTLEMENT PROCEDURES
A procedure for the avoidance and settlement of in-
dustrial disputes shall apply to all operations covered
by this Agreement.
The objectives of the procedure are to prevent dis-
putes and to promote the resolution of disputes by
measures based on consultation, co-operation and
discussion; to reduce the level of industrial confron-
tation; and to avoid interruption to the performance
of work and the consequential loss of production and
wages.
The following principles shall apply:

9.1 A procedure involving the following three se-
quential stages of discussion/negotiation shall
apply. These are:
9.1.1 discussions between the employee/s

concerned and at his/her request the
union shop steward, delegates, and the
immediate supervisors; and, in the
event of the issue not being resolved

9.1.2 discussions involving the employee/s,
the shop steward/s and more senior
management; and, in the event of the
issue not being resolved

9.1.3 involving representatives from the
State Branch of the union/s concerned
and the nominated employer repre-
sentatives.

There shall be an opportunity for any party to
raise the issue to a higher stage and status quo
remains until all avenues are exhausted.

9.2 There shall be a commitment by the parties to
achieve adherence to this procedure. This
should be facilitated by the earliest possible
advice by one party to the other of any issue
or problem which may give rise to a griev-
ance or dispute.

9.3 Throughout all stages of the procedure all rel-
evant facts shall be clearly identified and
recorded.

9.4 Sensible time limits shall be allowed for the
completion of the various stages of the dis-
cussions. At least seven days should be allowed
for all stages of the discussions to be final-
ised.

9.5 Emphasis shall be placed on a negotiated set-
tlement. However, if the negotiation process
is exhausted without the dispute being re-
solved, the parties shall jointly or individually
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refer the matter to the West Australian Indus-
trial Relations Commission for assistance in
resolving the dispute.

9.6 In order to allow for the peaceful resolution of
grievances the parties shall be committed to
avoid stoppages of work, lock-outs or any
other bans or limitations on the performance
of work while the procedures of negotiation
and conciliation are being followed and status
quo shall apply.

9.7 The Company shall ensure that all practices
applied during the operation of the procedure
are in accordance with safe working practices
and consistent with established custom and
practice at the workplace.

10. LUNCH BREAK
A flexible lunch break arrangement will apply, ie.
employees will take their half hour lunch break when
appropriate so as not to cause interruptions to deliv-
ery schedules. Under this clause employees will go
onto overtime rates after they have completed eight
(8) hours.
However if because of the workload a driver is un-
able to take his lunch break, then at the end of the 8
hour shift a half hour will be paid at overtime rates if
the time card is endorsed “No Lunch”.

11. FLEXIBLE START
Employees will be required to start work at any time
between the hours of 5.00am and 7.00am. This flex-
ibility in starting time will be implemented by a
process of consultation having regard to the needs of
the plant concerned and the time of year.

12. NO FURTHER CLAIMS
There shall be no further claims during the life of
this Agreement except for:
12.1 increases flowing from National Wage Case

decisions which are expressed to apply to En-
terprise Agreements.

12.2 site allowances, site conditions and produc-
tivity increases which are recoverable from the
Principal and which are applicable across the
transport industry.

13. WAGE INCREASES
13.1 Wages shall be increased by 6% effective from

18th January 1997 to $500.61 per 38 hours.
13.2 Wages shall be increased by a further 6% ef-

fective from 18th January 1998 to $530.65 per
38 hours.

14. TERM
This Agreement has a term of two (2) years.

SIGNED for and on ) COMMON SEAL
behalf of PIONEER ) ________________________
CONCRETE (WA) )                     (signed)
PTY LTD in the )
presence of— )
_________________
          (signed)

SIGNED for and on ) COMMON SEAL
behalf of THE TRANSPORT ) _______________
WORKERS UNION OF )            (signed)
AUSTRALIA, WA )
BRANCH in the presence of— )
_________________
          (signed)

PIONEER CONCRETE HERNE HILL
QUARRY OPERATION 1996 REDUNDANCY

AGREEMENT 1996
No. AG 1 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Pioneer Concrete (WA) Pty Ltd

and

The Australian Workers’ Union, West Australian Branch,
Industrial Union of Workers And Others.

No. AG 1 of 1997.

Pioneer Concrete Herne Hill Quarry Operation 1996
Redundancy Agreement 1996.

COMMISSIONER P E SCOTT.

18 March 1997.

Order.
HAVING heard Ms J L Dowling on behalf of the Applicant
and Mr D Bartlem on behalf of The Australian Workers’ Un-
ion, West Australian Branch, Industrial Union of Workers, Ms
R McGinty for the Transport Workers’ Union of Australia,
Industrial Union of Workers, West Australian Branch and Mr
G Sturman for The Automotive, Food, Metals, Engineering,
Printing and Kindred Industries Union of Workers Western
Australian Branch, and by consent, the Commission, pursuant
to the powers conferred on it under the Industrial Relations
Act, 1979, hereby orders:

THAT the Pioneer Concrete Herne Hill Quarry Opera-
tion 1996 Redundancy Agreement 1996 in the terms of
the following schedule be registered on the 23rd day of
January 1997.

(Sgd.) P.E. SCOTT,
[L.S.] Commissioner.

Schedule.

Western Australian Industrial Relations Commission.

Industrial Relations Act 1979.

S.41 Application for Agreement

between

PIONEER CONCRETE (WA) PTY LTD

and

Australian Workers Union, West Australian Branch,
Industrial Union of Workers

Transport Workers Union of Australia Industrial Union of
Workers Western Australian Branch

Automotive, Food, Metals, Engineering, Printing & Kindred
Industries Union—Western Australian Branch

1.—TITLE
This Agreement shall be known as the Pioneer Concrete

Herne Hill Quarry Operation 1996 Redundancy Agreement.

2.—ARRANGEMENT
Subject Matter Clause
Title 1
Arrangement 2
Avoiding Retrenchment/Alternative
Employment 7

Counselling 11
Definitions 6
Dispute Resolution Procedure 13
Medical Examination 12
Notice of Redundancy/Retrenchment 8
Parties Bound 3
Relationship to Parent Awards 4
Severance Payments 9
Selection Criteria 10
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Signatories—Company and Union
Representatives 14

Term of Agreement 5

3.—PARTIES BOUND
This Agreement shall be binding on:

a) Pioneer Concrete (WA) Pty Ltd ACN 008 689 781
(“the Company”).

b) Australian Workers Union West Australian Branch,
Industrial Union of Workers.
Transport Workers Union of Australia Industrial Un-
ion of Workers Western Australian Branch.
Automotive, Food, Metals, Engineering, Printing &
Kindred Industries Union—Western Australian
Branch

c) All employees of the Company who are employed at
the Company’s Herne Hill Quarry operations,
Neuman Road, Herne Hill or employed at Red Hill
Quarry operation, Lot 11 Toodyay Road, Red Hill.

d) Upon registration this agreement shall cover an esti-
mated twenty (20) employees.

4.—RELATIONSHIP TO PARENT AWARDS
This Agreement shall be used and interpreted wholly in con-

nection with the following Awards:
1) Quarry Workers Award No. 13 of 1968
2) Transport Workers (General) Award No. 10 of 1961
3) Metal Trades (General) Award 1966 No. 13 of 1966

Where there is any inconsistency between this Agreement
and the Awards, this Agreement shall prevail to the extent of
any inconsistency.

5.—TERM OF AGREEMENT
This Agreement shall be for a term of three (3) years, effec-

tive from the date of its registration in the Western Australian
Industrial Relations Commission.

6.—DEFINITIONS
6.1 “Redundancy” means an employment situation arising

a) Where the work available for an employee is expected
to cease as a consequence of:

i) the application of technological change
ii) rationalisation of the Company’s existing op-

erations
iii) re-organisation, re-structure or merger of the

Company
iv) the requirements of the Company for employ-

ees to carry out work of a particular kind
having ceased or expected to cease

v) the Company ceasing, modifying or intending
to cease or modify any of its businesses

or
b) due to other circumstances in which the Company

decides to dispense with an employee’s services other
than in the normal course of business or as provided
in clause 7 of this Agreement.

but
c) does not include the situation where, as a consequence

of a transfer of business by Pioneer Concrete (WA)
Pty Ltd to another company, an employee has ac-
cepted a contract of employment on substantially the
same terms as the existing contract and providing
for continuity of service for determination of future
entitlements.

6.2 “Retrenchment” means the termination of employment
by the Company of an employee whose services have become
redundant.

6.3 “Weekly earnings”—base rate of pay arising out of en-
terprise agreements.

7.—AVOIDING RETRENCHMENT/ALTERNATIVE
EMPLOYMENT

The Company recognises that retrenchment of an employee
is the last resort after all alternative avenues of employment
have been exhausted.

The Company will use its best endeavours to find suitable
alternative employment for an employee whose job has be-
come redundant.

An employee whose job has become redundant may be of-
fered alternative employment and agrees to undergo a 3 month
trial to determine the suitability of the position. The employee
shall not refuse any reasonable offer provided that the weekly
earnings which applied prior to the offer being made are main-
tained for 12 months.

Should there be any dispute in relation to the new position
then the matter shall be dealt with in accordance with the dis-
pute resolution procedures as included in this Agreement.

This agreement shall not apply where the Company termi-
nates a person’s employment as a consequence of conduct that
justifies dismissal including malingering, neglect of duty, in-
efficiency or misconduct.

8.—NOTICE OF REDUNDANCY/RETRENCHMENT
The Company shall advise affected employees and the par-

ties to this Agreement as soon as a decision is made to effect
redundancies of the anticipated date on which the employee is
to be given formal notice of redundancy.

8.1 Period of Notice. An employee shall be given notice of
termination as prescribed in the Workplace Relations Act 1996.

9.—SEVERANCE PAYMENTS
Retrenched employees shall receive the following severance

payments
i. Redundancy payments: 3 weeks per completed year

of service to a maximum of 104 weeks weekly earn-
ings, based on weekly earnings.

ii. Ex-gratia payment: 8 weeks pay based on weekly
earnings.

iii. Sick Leave: all accumulated sick leave to be paid
out.

iv. Long Service Leave: payment of pro-rata long serv-
ice leave after 1 years se.-vice.

v. RDO’S: payment of accumulated Rostered Days Off.

10.—SELECTION CRITERIA
The Company shall determine which positions are to be-

come redundant based on the circumstances which apply at
the time.

The Company shall ask for expressions of interest for vol-
unteers for redundancy and shall determine on the basis of the
person’s skills, and abilities and the Company’s needs which
of the volunteers should be offered redundancy.

In the event that there are insufficient volunteers the Com-
pany reserves the right to select employees for retrenchment
based upon the skills and abilities of the employees and the
Company needs.

Should any employee consider that they have been treated
unfairly in the selection process then they may use the dispute
resolution mechanism as included in this Agreement.

11.—COUNSELLING
The Company shall provide suitable financial, job and per-

sonal counselling to those employees wishing it. There will be
no cost to the employee for the provision of such services.

12.—MEDICAL EXAMINATION
The Company will arrange for all retrenched employees to

have a compulsory comprehensive medical examination in-
cluding audiometric testing at the Company’s expense prior to
termination. Such medical reports shall be made freely avail-
able to the employee concerned.

13.—DISPUTE RESOLUTION PROCEDURE
The following procedure is to be followed by the parties at

Herne Hill Quarry and Red Hill Quarry in connection with
questions, disputes or difficulties arising under this Agreement:

a) The matter shall first be discussed by the employee
or shop steward with their supervisor.

b) If not settled, the matter shall be discussed between
the accredited union representative and the other ap-
propriate officer of the employer.
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c) If not settled, the entire dispute shall be documented,
and then further discussions between the Union Sec-
retary or other appropriate official of the Union, and
the appropriate representative of the employer.

d) If the matter is still not settled it shall be submitted
to the Western Australian Industrial Relations Com-
mission.

e) Throughout the above procedures, work shall con-
tinue normally, on the understanding that there is to
be no other action, including strikes, work bans, nor
variations to work practices.

f) It is understood that reasonable time be given for
each of stages (a) to (d) to be finalised.

14.—SIGNATORIES—COMPANY AND UNION
REPRESENTATIVES

The following signatories are authorised to sign this Agree-
ment on behalf of the respective organisations party to this
Agreement

THE COMMON SEAL of PIONEER
CONCRETE ) Common Seal
(WA) PTY LTD )
A.C.N. 008 689 781 ) (signed)
hereto affixed by authority of the Directors ) .............................
in the presence of. )
  (signed)
..........................................................

Signed:  (signed)                                                          
P. HOGAN
Divisional Manager Quarries—Pioneer
Concrete (WA) Pty Ltd

Date: 20.11.96

Signed:  (signed)                        Common Seal            
on behalf of
The Australian Workers Union—West
Australian Branch, Industrial Union of
Workers

Date: 6/12/96

Signed:  (signed)                        Common Seal            
on behalf of
The Transport Workers Union, Industrial
Union of Workers, Western Australian Branch

Date: 11/12/96

Signed:  (signed)                        Common Seal            
on behalf of
The Automotive, Food, Metals, Engineering,
Printing and Kindred Industries Union—
Western Australian Branch

Date: 18/12/96

PIONEER CONCRETE (WA) PTY LTD BUNBURY
QUARRY (ENTERPRISE BARGAINING)

AGREEMENT 1996
No. AG 16 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Pioneer Concrete (WA) Pty Ltd
and

The Australian Workers’ Union, West Australian Branch,
Industrial Union of Workers.

No. AG 16 of 1997.

Pioneer Concrete (WA) Pty Ltd Bunbury Quarry (Enterprise
Bargaining) Agreement 1996

COMMISSIONER P E SCOTT.
18 March 1997.

Order.
HAVING heard Ms J L Dowling on behalf of the Applicant
and Mr M  Lourey on behalf of The Australian Workers’ Un-
ion, West Australian Branch, Industrial Union of Workers and

by consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders:

THAT the Pioneer Concrete (WA) Pty Ltd Bunbury
Quarry (Enterprise Bargaining) Agreement 1996 in the
terms of the following Schedule be registered on the 11th
day of February 1997.

This Agreement replaces Agreement No. AG 106 of
1995.

(Sgd.) P. E. SCOTT,
[L.S.] Commissioner.

Schedule.

1.—TITLE
This Enterprise Agreement shall be referred to as the Pio-

neer Concrete (WA) Pty Ltd Bunbury Quarry (Enterprise
Bargaining) Agreement 1996.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Scope and Parties to this Agreement
4. Relationship to Parent Awards
5. Single Bargaining Unit
6. Aims and Objectives of the Agreement
7. Wages
8. Agreed Productivity Improvements
9. Measuring Productivity Improvements

10. Meal Allowance
11. Commitments
12. Term of Agreement
13. Dispute Resolution Procedure
14. No Further Claims
15. Not to be Used As A Precedent
16. Signatories to the Agreement

3.—SCOPE AND PARTIES TO THIS AGREEMENT
(1) This Agreement shall apply to and be binding on Pioneer

Concrete (WA) Pty Ltd (“the Company”) and all the employ-
ees engaged in or in connection with the Company’s Bunbury
Quarry operations. Upon registration, the terms of the Agree-
ment shall be binding upon an estimated seven (7) employees.

(2) This Agreement shall also be binding upon the Austral-
ian Workers’ Union, Australian Branch, Industrial Union of
Workers (AWU.).

(3) The parties will oppose any applications by other parties
to be joined to this Agreement.

4.—RELATIONSHIP TO PARENT AWARDS
(1) This agreement shall be used and interpreted wholly in

connection with the Quarry Workers Award No. 13 of 1968.
(2) Where there is any inconsistency between this Agree-

ment and the Awards, this Agreement shall prevail to the extent
of any inconsistency.

5.—SINGLE BARGAINING UNIT
(1) In accordance with the State Wage Decision in January

1992 (72 WAIG 191) the employees and the Company have
formed a Single Bargaining Unit in respect to the Bunbury
Quarry operations.

(2) The Single Bargaining Unit will ensure that the frame-
work of this Enterprise Agreement is adhered to by regularly
conferring with management through the meeting of the Con-
sultative Committee.

(3) The Single Bargaining Unit will assist in the implemen-
tation of measures that are designed to improve the efficiency
and productivity of the Enterprise that have been agreed to by
the parties.

6.—AIMS AND OBJECTIVES OF THE AGREEMENT
(1) The purpose of entering into an Enterprise Bargaining

Agreement is to increase the productivity, efficiency and flex-
ibility of the Bunbury Quarry to ensure Pioneer Concrete
remains competitive within the quarrying industry.

(2) Pioneer Concrete remains committed to the continual
training of all quarry personnel so that their skills base can be
enhanced, and to provide an environment in which. these new
skills can be utilised and recognised to the satisfaction of indi-
vidual employees.
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(3) Furthermore, the Company recognises the need to im-
prove occupational health and safety for all employees and is
therefore committed to the development and implementation
of health and safety initiatives. This Agreement provides for
the participation of all employees in these initiatives in order
that the quarry will become a safer working environment.

7.—WAGES
(1) The wage rates to apply pursuant to this Agreement are

as follows:
Award Level Current Rate 7% Increase on 5% Increase on

and from 2.10.96 and from 1.10.97
Quarry Workers 5 437.28 467.89 489.75

4 453.45 485.19 507.86
3 471.01 510.04 533.87
2 482.22 515.98 540.09
1 487.41 521.53 545.90

(2) The rates prescribed in this clause are inclusive of all
industry allowances.

8.—AGREED PRODUCTIVITY IMPROVEMENTS
(1) Electronic Funds Transfer
It is agreed that all wages for all employees will be paid by

the electronic funds transfer into the employee’s nominated
financial institution account.

(2) Use of Staff Personnel
(a) Staff personnel will be allowed to operate any plant

or machinery for the purpose of optimising produc-
tivity and efficiency. This would only apply in
situations of employee absenteeism or to relieve em-
ployees during rest periods and meal breaks.

(b) It is not the intention of the Company to reduce ordi-
nary or overtime earnings for employees, however
the parties acknowledge the importance of keeping
plant and machinery working within the scope of op-
erating hours.

(3) Immediate Starts
a) The employees will ensure that they are on their ma-

chines or at their place of work by their designated
start times.

b) The Company may require two employees to start
work half an hour earlier to ensure the preparations
of machines and plant for a prompt start.

(4) Annual Leave
Accrual of annual leave will be reduced to ten (10) days or

less within each anniversary date of this Agreement taking
effect.

Notwithstanding this, on the occasion of a written leave ap-
plication submitted prior to the anniversary date of this
Agreement in any year the total accrual of ten days may be
extended.

(5) Absence Through Sickness
a) The Consultative Committee has agreed that Man-

agement/Employees work together to achieve a
significant reduction in absenteeism through sick-
ness.

b) A target of 6 days (per single/double sickness days)
has been agreed by the committee, whereby employ-
ees commit to achieving this target.

c) Normal award provisions will apply in that any em-
ployee will be required to produce a doctors
certificate after having had 2 days off in the 12 months
period with no certificate. Genuine sickness (e.g.
broken arm) would not be included in this annual
target of 6 days.

(6) Occupational Health and Safety
The parties to this Agreement recognise the need to improve

the occupational health and safety of the workplace, by main-
taining lost time injuries at 0 per year through the
implementation of health and safety improvement programs.

9.—MEASURING PRODUCTIVITY IMPROVEMENTS
The parties to this Agreement are committed to improving

productivity over the life of this Agreement to aim to achieve
a minimum of 14.5 tonne per man hour.

This will be achieved through the successful implementa-
tion of Clause 8.—Agreed Productivity Improvements, of this
Agreement.

10.—MEAL ALLOWANCE
(1) All full time employees will receive a weekly meal al-

lowance of $40.00 in lieu of all other meal allowances,
providing a full week has been worked. This would include
Public Holidays and certified sick leave.

(2) This would not be paid during periods of annual leave or
workers compensation.

11.—COMMITMENTS
The Company recognises that employee contribution is es-

sential to improve performance and therefore accepts those
commitments by employees to work towards agreed targets as
sincere and in the overall interest of increasing productivity
and efficiency for the collective benefit of the Company and
its workforce.

Furthermore, the Company maintains a commitment to multi-
skilling and training so that employees can improve their skills
base, develop a career within the mining industry and have
greater job satisfaction.

All employees agree to carry out any tasks which may or
may not involve use of tools, plant and equipment, within their
skills, competency or training as directed by the Company.

12.—TERMS OF AGREEMENT
This Agreement shall remain in force for two (2) years from

1st October 1996.

13.—DISPUTE RESOLUTION PROCEDURE
The following procedure is to be followed by the parties at

Bunbury Quarry in connection with questions, disputes or dif-
ficulties arising under this Agreement:

a) The matter shall first be discussed by the employee
or shop steward with his foreman or supervisor.

b) If not settled, the matter shall be discussed between
the accredited union representative and the other ap-
propriate officer of the employer.

c) If not settled, the entire dispute shall be documented,
and then further discussions between the Union Sec-
retary or other appropriate official of the Union, and
the appropriate representative of the employer.

d) If the matter is still not settled it shall be submitted
to the Western Australian Industrial Relations Com-
mission.

e) Throughout the above procedures, work shall con-
tinue normally, on the understanding that there is to
be no other action, including strikes, work bans, nor
variations to work practices.

f) It is understood that reasonable time be given for
each of stages (a) to (d) to be finalised.

14.—NO FURTHER CLAIMS
It is a condition of this Agreement that the parties will not

seek- any further claims, with respect to wages and working
conditions, unless they are consistent with the State Wage Case
Principles.

15.—NOT TO BE USED AS A PRECEDENT
It is a condition of this Agreement that the parties will not

seek to use the terms contained herein as an example or prec-
edent for other Enterprise Agreements whether they involve
Pioneer Concrete (WA) Pty Ltd or not.

16.—SIGNATORIES TO THE AGREEMENT
THE COMMON SEAL of PIONEER CONCRETE (WA)

PTY LTD A. C. N. 008 689 781 hereto affixed by authority of
the Directors in the presence of:

Common Seal
signed
................................................
signed
................................................
Common Seal
signed
................................................
On behalf of The Australian Workers Union, West Austral-

ian Branch, Industrial Union of Workers (AWU)
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PIONEER CONCRETE (WA) PTY LTD BYFORD
QUARRY (ENTERPRISE BARGAINING)

AGREEMENT 1996
No. AG 17 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Pioneer Concrete (WA) Pty Ltd

and

The Australian Workers’ Union, West Australian Branch,
Industrial Union of Workers and Others.

No. AG 17 of 1997.

Pioneer Concrete (WA) Pty Ltd Byford Quarry (Enterprise
Bargaining) Agreement 1996.

COMMISSIONER P.E. SCOTT.

18 March 1997.

Order.
HAVING heard Ms J L Dowling on behalf of the Applicant
and Mr M Lourey on behalf of The Australian Workers’ Un-
ion, West Australian Branch, Industrial Union of Workers and
Ms R McGinty on behalf of the Transport Workers’ Union of
Australia, Industrial Union of Workers, WA Branch and by
consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders:

THAT the Pioneer Concrete (WA) Pty Ltd Byford
Quarry (Enterprise Bargaining) Agreement 1996 in the
terms of the following Schedule be registered on the 11th
day of February 1997.

This Agreement replaces Agreement No. AG 107 of 1995.

(Sgd.) P.E. SCOTT,
[L.S.] Commissioner.

Schedule.

1.—TITLE
This Enterprise Agreement shall be referred to as the Pio-

neer Concrete (WA) Pty Ltd Byford Quarry (Enterprise
Bargaining) Agreement 1996.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Scope and Parties to this Agreement
4. Relationship to Parent Awards
5. Single Bargaining Unit
6. Aims and Objectives of the Agreement
7. Wages
8. Agreed Productivity Improvements
9. Measuring Productivity Improvements

10. Meal Allowance
11. Commitments
12. Term of Agreement
13. Dispute Resolution Procedure
14. No Further Claims
15. Not To Be Used As A Precedent
16. Signatories to the Agreement

3.—SCOPE AND PARTIES TO THIS AGREEMENT
(1) This Agreement shall apply to and be binding on Pioneer

Concrete (WA) Pty Ltd (“the Company’) and all the employ-
ees engaged in or in connection with the Company’s Byford
Quarry operations. Upon registration, the terms of the Agree-
ment shall be binding upon an estimated seven (7) employees.

(2) This Agreement shall also be binding upon the follow-
ing organisations of employees:

(a) Australian Workers’ Union, West Australian Branch,
Industrial Union of Workers (AWU).

(b) Transport Workers’ Union of Australia, Industrial
Union of Workers, Western Australian Branch
(TWU).

(3) The parties will oppose any applications by other parties
to be joined to this agreement.

4.—RELATIONSHIP TO PARENT AWARDS
(1) This agreement shall be used and interpreted wholly in

connection with the following awards:
(a) Quarry Workers Award No. 13 of 1968.
(b) Transport Workers (General) Award, No. 10 of 1961.

(2) Where there is any inconsistency between this Agree-
ment and the Awards, this Agreement shall prevail to the extent
of any inconsistency.

5.—SINGLE BARGAINING UNIT
(1) In accordance with the State Wage Decision in January

1992 (72 WAIG 191) the employees and the Company have
formed a Single Bargaining Unit in respect to the Byford
Quarry operations.

(2) The Single Bargaining Unit will ensure that the frame-
work of this Enterprise Agreement is adhered to by regularly
conferring with management through the meeting of the Con-
sultative Committee.

(3) The Single Bargaining Unit will assist in the implemen-
tation of measures that are designed to improve the efficiency
and productivity of the Enterprise that have been agreed to by
the parties.

6.—AIMS AND OBJECTIVES OF THE AGREEMENT
(1) The purpose of entering into an Enterprise Bargaining

Agreement is to increase the productivity, efficiency and flex-
ibility of the Byford Quarry to ensure Pioneer Concrete remains
competitive within the quarrying industry.

(2) Pioneer Concrete remains committed to the continual
training of all quarry personnel so that their skills base can be
enhanced, and to provide an environment in which these new
skills can be utilised and recognised to the satisfaction of indi-
vidual employees.

(3) Furthermore, the Company recognises the need to im-
prove occupational health and safety for all employees and is
therefore committed to the development and implementation
of health and safety initiatives. This Agreement provides for
the participation of all employees in these initiatives in order
that the quarry will become a safer working environment.

7.—WAGES
(1) The wage rates to apply pursuant to this Agreement are

as follows:
Award Level Current Rate 7% Increase on 5% Increase on

and from 2.10.96 and from 1.10.97
Quarry Workers 5 437.28 467.89 489.75

4 453.45 485.19 507.86
3 471.01 503.98 527.53
2 482.22 515.98 540.09
1 487.41 521.53 545.90

Transport Workers Over 35 tonnes 476.67 510.04 533.87
(General)

(2) The rates prescribed in this clause are inclusive of all
industry allowances.

8.—AGREED PRODUCTIVITY IMPROVEMENTS
(1) Electronic Funds Transfer
It is agreed that all wages for all employees will be paid by

the electronic funds transfer into the employee’s nominated
financial institution account.

(2) Use of Staff Personnel
(a) Staff personnel will be allowed to operate any plant

or machinery for the purpose of optimising produc-
tivity and efficiency. This would only apply in
situations of employee absenteeism or to relieve em-
ployees during rest periods and meal breaks.

(b) It is not the intention of the Company to reduce ordi-
nary or overtime earnings for employees, however
the parties acknowledge the importance of keeping
plant and machinery working within the scope of
operating hours.

(3) Immediate Starts
(a) The employees will ensure that they are on their ma-

chines or at their place of work by their designated
start times.
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(b) The Company may require one employee to start
work half an hour earlier to ensure the preparations
of machines and plant for a prompt start.

(4) Staggered Rest Periods
Meal breaks may be staggered to ensure the continued use

of plant and machinery. No employee will be required to com-
mence a meal break before 11.30am or after 1.00pm.

(5) Annual Leave
Accrual of annual leave will be reduced to ten (10) days or

less within each anniversary date of this Agreement taking
effect.

Notwithstanding this, on the occasion of a written leave ap-
plication submitted prior to the anniversary date of this
Agreement in any year the total accrual of ten days may be
extended.

(6) Absence Through Sickness
(a) The Consultative Committee has agreed that Man-

agement/Employees work together to achieve a
significant reduction in absenteeism through sick-
ness.

(b) A target of 7 days (per single/double sickness days)
has been agreed by the committee, whereby employ-
ees commit to achieving this target.

(c) Normal award provisions will apply in that any em-
ployee will be required to produce a doctors
certificate after having had 2 days off in the 12 months
period with no certificate. Genuine sickness (e.g.
broken arm) would not be included in this annual
target of 7 days.

(7) Occupational Health and Safety
The parties to this Agreement recognise the need to improve

the occupational health and safety of the workplace, by main-
taining lost time injuries at 0 per year through the
implementation of health and safety improvement programs.

9.—MEASURING PRODUCTIVITY IMPROVEMENTS
The parties to this Agreement are committed to improving

productivity over the life of this Agreement to aim to achieve
a minimum of 14.0 tonne per man hour.

This will be achieved through the successful implementa-
tion of Clause 8.—Agreed Productivity Improvements, of this
Agreement.

10.—MEAL ALLOWANCE
(1) All full time employees will receive a weekly meal al-

lowance of $40.00 in lieu of all other meal allowances,
providing a full week has been worked. This would include
Public Holidays and certified sick leave.

(2) This would not be paid during periods of annual leave or
workers compensation.

11.—COMMITMENTS
The Company recognises that employee contribution is es-

sential to improve performance and therefore accepts those
commitments by employees to work towards agreed targets as
sincere and in the overall interest of increasing productivity
and efficiency for the collective benefit of the Company and
its workforce.

Furthermore, the Company maintains a commitment to multi-
skilling and training so that employees can improve their skills
base, develop a career within the mining industry and have
greater job satisfaction.

All employees agree to carry out any tasks which may or
may not involve use of tools, plant and equipment, within their
skills, competency or training as directed by the Company.

12.—TERMS OF AGREEMENT
This Agreement shall remain in force for two (2) years from

1st October 1996.

13.—DISPUTE RESOLUTION PROCEDURE
The following procedure is to be followed by the parties at

Byford Quarry in connection with questions, disputes or diffi-
culties arising under this Agreement:

(a) The matter shall first be discussed by the employee
or shop steward with his foreman or supervisor.

(b) If not settled, the matter shall be discussed between
the accredited union representative and the other ap-
propriate officer of the employer.

(c) If not settled, the entire dispute shall be documented,
and then further discussions between the Union Sec-
retary or other appropriate official of the Union, and
the appropriate representative of the employer.

(d) If the matter is still not settled it shall be submitted
to the Western Australian Industrial Relations Com-
mission.

(e) Throughout the above procedures, work shall con-
tinue normally, on the understanding that there is to
be no other action, including strikes, work bans, nor
variations to work practices.

(f) It is understood that reasonable time be given for
each of stages (a) to (d) to be finalised.

14.—NO FURTHER CLAIMS
It is a condition of this Agreement that the parties will not

seek any further claims, with respect to wages and working
conditions, unless they are consistent with the State Wage Case
Principles.

15.—NOT TO BE USED AS A PRECEDENT
It is a condition of this Agreement that the parties will not

seek to use the terms contained herein as an example or prec-
edent for other Enterprise Agreements whether they involve
Pioneer Concrete (WA) Pty Ltd or not.

16.—SIGNATORIES TO THE AGREEMENT
THE COMMON SEAL of

PIONEER CONCRETE ) Common Seal
(WA) PTY LTD )
A. C. N. 008 689 781 )
hereto affixed by authority of the Directors )
in the presence of: )  signed             17/12/96
signed
........................................................
signed Common Seal
........................................................
On behalf of The Australian Workers Union, West Austral-

ian Branch, Industrial Union of Workers (AWU)
signed Common Seal
........................................................
On behalf of The Transport Workers Union, Industrial Un-

ion of Workers, Western Australian Branch (TWU)

REGENT MASONARY INDUSTRIAL AGREEMENT
No. AG 284 of 1996.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters and
Plasterers Union of Workers

and

Peter Ford trading as Regent Masonary

No. AG 284 of 1996.

Regent Masonary Industrial Agreement.

COMMISSIONER P E SCOTT.

26 March 1997.

Order.
HAVING heard Mr G Giffard on behalf of the Applicant and
there being no appearance on behalf of the Respondent and by
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consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders:

THAT the Regent Masonary Industrial Agreement in
the terms of the following schedule be registered on the
5th day of March 1997.

(Sgd.) P.E. SCOTT,
[L.S.] Commissioner.

Schedule.

1.—TITLE
This Agreement will be known as the Regent Masonary In-

dustrial Agreement.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Area and Parties Bound
4. Application
5. Duration
6. Dispute Settlement Procedure
7. Single Enterprise
8. Relationship with Awards
9. Enterprise Agreement

10. Wage Increase
11. Industry Standards
12. Clothing and Footwear
13. Training Allowance, Training Leave, Recognition of

Prior Learning
14. Seniority
15. Sick Leave
16. All-In Payments
17. Pyramid Sub-Contracting
18. Fares and Travelling
19. Drug and Alcohol, Safety and Rehabilitation Pro-

gram
Appendix A—Wage Rates
Appendix B—Drug and Alcohol, Safety and Reha-
bilitation Program

3.—AREA AND PARTIES BOUND
This is an Agreement between The Western Australian Build-

ers’ Labourers, Painters & Plasterers Union of Workers
(hereinafter referred to as the “Union”) and Peter Ford trading
as Regent Masonary (hereinafter referred to as the “Company”)
in the State of Western Australia.

4.—APPLICATION
This Agreement shall be binding upon the Company, the

Union, its officers and members, and any person eligible to be
a member of the Union employed by the Company on work
covered by the terms of the Building Trades (Construction)
Award 1987, No. 14 of 1978 (the “Award”). There are ap-
proximately 2 employees covered by this agreement. The scope
of work covered by this Agreement applies to Commercial
and Housing construction work where more than four (4) dwell-
ings are being constructed or on projects where the total value
of the contract exceeds $284,000.

5.—DURATION
This Agreement shall commence from the first pay period

on or after the date of signing and shall continue in effect until
31 July 1997.

The parties agree to commence discussion on the terms and
conditions of any future agreement three calendar months prior
to the expiration of this Agreement.

6.—DISPUTE SETTLEMENT PROCEDURE
In relation to any questions, disputes or difficulties arising

out of the operation of this Agreement the dispute settlement
procedure that shall apply shall be in the same terms as that
outlined in Clause 46 Settlement of Disputes of the Award.

7.—SINGLE ENTERPRISE
It is agreed that this Agreement applies in respect of a single

enterprise as defined in Clause 41A(2) of the WA Industrial
Relations Act 1979, as amended (the “Act”).

8.—RELATIONSHIP WITH AWARDS
This Agreement shall be read wholly in conjunction with

the Award. Where this Agreement is silent on rates of pay and
other matters pertaining to the employment relationship, the
Award shall apply. Where there is conflict between the rates
of pay, conditions, allowances and other matters in this Agree-
ment and the Award the higher rate shall apply.

9.—ENTERPRISE AGREEMENT
It is agreed that in the event of the Union and the Company

agreeing on the terms of a comprehensive enterprise agree-
ment, this Agreement may be terminated in accordance with
the requirements of the Act.

10.—WAGE INCREASE
This Agreement provides for increases in the hourly rate

resulting in the wage rates in the Appendix A—Wage Rates.

11.—INDUSTRY STANDARDS
It is a term of this Agreement that the Company will con-

tinue to meet its current level of payment into the Western
Australian Construction Industry Redundancy Fund and will
immediately increase its level of payment into the Construc-
tion + Building Unions Superannuation Scheme to $50 per
week per employee.

12.—CLOTHING AND FOOTWEAR
1. The following items will be supplied to each employee by

the Company, upon the completion of five working days.
(a) 1 pair safety boots, and will be replaced on a fair

wear and tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each employee employed during

the period 1 April to 31 October. (One issued per
year)

2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to fit
over safety helmets.

13.—TRAINING ALLOWANCE, TRAINING LEAVE,
RECOGNITION OF PRIOR LEARNING

1. A training allowance of $11.00 per week per worker shall
be paid by the employer to the Union Education and Training
Fund.

2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calender year pro-
rata to attend courses conducted or approved by the NBCITC.
The employers approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer’s operations. The onus shall
rest with the employer to demonstrate an inability to grant
leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other
than:

course fees
course books and materials
payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.

3. The employer will actively encourage employees to seek
formal recognition of their skills (recognition of prior learn-
ing), and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen’s Rights Cer-
tificates.

14.—SENIORITY
1. The parties agree the continuity of employment is desir-

able wherever possible, and that where it is not possible,
employees will be retrenched in order of seniority.
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2. When applying the “first on last off” principle it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a state basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where the employee’s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
6—Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-deployment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements with
the Company.

15.—SICK LEAVE
For sick leave accrued after the date of signing this agree-

ment the following will apply:
(a) The Company’s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination.

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is
re-engaged within a period of six months, the un-
paid balance of sick leave shall continue from the
date of re-engagement.

16.—ALL-IN PAYMENTS
1. All-In methods of payments shall be prohibited.
2. “All-In Payments” means any system of payment that is

hourly, weekly, or daily which is either in lieu of payment for
overtime, or in lieu of one or more of the various award condi-
tions such as annual leave, public holiday payments, inclement
weather, etc.

Provided that All-In payments do not include casual engage-
ment on terms prescribed by the appropriate Award or
Agreement.

3. If an employer has been paying an employee an all in-rate
he/she shall be required to pay to the employee the difference
(if any) between the employee’s actual earnings and what the
employee would have earned had he/she been paid award rates
and conditions during his period of employment.

In addition to making the appropriate taxation deductions
from the employee’s wages, the employer shall also be re-
quired to make the appropriate contributions to the C+BUSS
and Portable Long Service Leave Schemes.

4. If any party is of the view that this principle has been
breached or is aware of a contracting arrangement on a site
that is let to circumvent the payments prescribed under the
award or this clause, the matter may, if not resolved by the
head contractor, be negotiated between the parties or referred
to the Western Australian Industrial Relations Commission.

5. Any industrial action that may arise, shall be confined to
the employer in breach of this clause.

17.—PYRAMID SUB-CONTRACTING
1. “Pyramid Sub-Contracting” is defined as the practice of a

sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-con-
tractor.

2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the contract
and intends to engage a specialist sub-contractor to perform
that work, that section may be re-let to a specialist sub-con-
tractor.

3 Further provided that when a sub-contract is let for labour
and material, a labour-only sub-contract may be let by the sub-
contractor, but it is unacceptable as a principle for further
labour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.

5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the par-
ties shall discuss and determine the issue in accordance with
the agreement dispute resolution procedure. In any event of a
disagreement, the matter shall be negotiated further between
the parties or referred to the Western Australian Industrial

Relations Commission. Whilst these procedures are undertaken
no industrial action shall occur.

18.—FARES AND TRAVELLING
In addition to Clause 12A of the award the following travel

payments shall be made in the form of a daily payment (on
days worked):

(i) $4 per day to be paid from 1 September 1996 to 31
December 1996;

(ii) $6.15 per day to be paid from 1 January 1997.

19.—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix B Drug
and Alcohol, Safety and Rehabilitation Program.

Signed for and on behalf of-
Common Seal

The Union  (signed)                          
Date: 11/10/96

The Company REGENT MASONARY 
Date: 9/10/96
 PETER FORD                
(Print name)    (signed)

APPENDIX A—WAGE RATES
Date of signing 1 February 1997

Hourly Rate Hourly Rate
Labourer Group 1 $14.66 $15.11
Labourer Group 2 $14.15 $14.59
Labourer Group 3 $13.77 $14.20
Plasterer, Fixer $15.23 $15.70
Painter, Glazier $14.89 $15.35
Signwriter $15.20 $15.68

APPENDIX B—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

1. PRINCIPLE
People dangerously affected by alcohol, and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.

2 FOCUS
• Site safety and the involvement of the site safety

committee
• Peer intervention and support
• Rehabilitation

3. WORKPLACE POLICY
a) A person who is dangerously affected by drugs or

alcohol will not be allowed to work until that person
can work in a safe manner.

b) The decision on a persons ability to work in a safe
manner will be made by the safety committee, or on
projects with no safety committee, by a body of at
least equal numbers of employee/employer repre-
sentatives.

c) There will be no payment of lost time to a person
unable to work in a safe manner.

d) If this happens 3 times the worker shall be given a
written warning and made aware of the availability
of treatment/counselling. If the worker refuses help
he/she may be transferred/dismissed the next time
he/she is dangerously affected.

e) For the purposes of disciplinary action a warning shall
be effective for a period of 12 months from the date
of issue.

f) A worker having problems with alcohol and or other
drugs:

• Will not be sacked if he/she is willing to get
help.

• Must undertake and continue with the recom-
mended treatment to maintain the protection
of this program.
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• Will be entitled to sick leave or leave without
pay while attending treatment.

4. IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will—
a) Clearly state its endorsement of the BTG Drug and

Alcohol program and comply with it.
b) Provide access at an agreed time and venue for a

representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.

c) Authorise the attendance of appropriate company per-
sonnel eg. Safety delegate/officer, safety committee
members, union delegate, consultative committee
members(s) at the two hour BTG Drug and Safety in
the Workplace training course.

ROYAL PERTH HOSPITAL ENGINEERING
DEPARTMENT ENTERPRISE BARGAINING

AGREEMENT 1996.
No. AG 41 of 1997.

WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Royal Perth Hospital

and

The Automotive Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers—Western Australian

Branch

and

Communications, Electrical, Electronic, Energy,
Information, Postal, Plumbing and Allied Workers Union of
Australia, Engineering and Electrical Division, WA Branch

and

The Construction, Mining, Energy, Timberyards,

 Sawmills, and Woodworkers Union of Australia—Western
Australian Branch

and

The Plumbers and Gasfitters Employees’ Union of Australia,
West Australian Branch, Industrial Union of Workers

and

The Western Australian Builders’ Labourers, Painters and
Plasterers Union of Workers.

No. AG 41 of 1997.

COMMISSIONER C.B. PARKS.

14 March 1997.
Order.

REGISTRATION OF AN INDUSTRIAL AGREEMENT
No. AG 41 OF 1997

HAVING heard Mr R. Witchge on behalf of the first named
party, and Mr J. Mossanton on behalf of the second named
party, and Mr B. Game on behalf of the third, fourth and fifth
named parties, and with their consent, the Commission also
being satisfied that the document hereunder described has been
executed by the sixth named party and such records the consent
thereof, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders:

THAT the document titled the Royal Perth Hospital
Engineering Department Enterprise Bargaining Agree-
ment 1996, filed in the Commission on 3 February 1997
and as amended by the parties on 10 March 1997 follow-
ing upon a hearing on 28 February 1997, signed by me

for identification, be and is hereby registered as an Indus-
trial Agreement.

(Sgd.) C. B. PARKS,
[L.S.] Commissioner.

———

AGREEMENT

1.0—TITLE
This Agreement shall be known as the Royal Perth Hospital

Engineering Department Enterprise Bargaining Agreement
1996.

2.0—ARRANGEMENT
1.0 TITLE
2.0 ARRANGEMENT
3.0 PURPOSE OF THE AGREEMENT
4.0 SCOPE
5.0 BINDING ON PARTIES
6.0 DEFINITIONS
7.0 TERMS OF THE AGREEMENT
8.0 NO FURTHER WAGE CLAIMS
9.0 RELATIONSHIP TO PARENT AWARDS

10.0 NEGOTIATING COMMITTEE
11.0 DEPARTMENTAL OBJECTIVES AND PRINCI-

PLES
12.0 DEPARTMENTAL AND DIVISIONAL MEAS-

URES TO ACHIEVE PRODUCTIVITY
IMPROVEMENTS

13.0 TRAINING
14.0 PRODUCTIVITY MEASUREMENT
15.0 MONITORING OF AGREEMENT
16.0 ORGANISATION
17.0 RATES OF PAY
18.0 GAIN SHARING
19.0 INFORMATION SHARING & CONSULTATION
20.0 PROVISION OF FACILITIES AND ACCESS TO

EMPLOYEES FOR UNIONS
21.0 DISPUTE SETTLEMENT PROCEDURE
22.0 EMPLOYMENT SECURITY
23.0 SIGNATORIES

SCHEDULE A

3.0—PURPOSE OF THE AGREEMENT
3.1 To register and recognise improved productivity achieved

during the bargaining period and provide a framework for
achieving ongoing improvements in productivity and efficiency
within a separate discrete section of Royal Perth Hospital
generally known as the Engineering Department.

3.2 To document changes in the Department’s structure,
resource management, work practices, cultural approach and
work organisation. The parties agree that such changes a r e
essential to the continued viability of the Engineering
Department in a commercial environment.

4.0—SCOPE
4.1 This Agreement shall apply to all employees of the Board

of Management of the Royal Perth Hospital who work within
the Engineering Department and are eligible for membership
of any Union party to this Agreement.

4.2 Current and prospective Employees, in the group defined
by 4.1, engaged to work in the Engineering Department during
the life of this Agreement shall be given the choice of being
covered by this Agreement or of accepting a Royal Perth
Hospital Workplace Agreement.

4.3 No employees or potential employees shall be
discriminated against for not signing a workplace agreement.

4.4 This Agreement will apply to approximately 67
Employees.

5.0—BINDING ON PARTIES
5.1 The Board of Management of the Royal Perth Hospital

and the Unions named hereunder—
Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers (Western Austral-
ian Branch)
Communications, Electrical, Electronic, Energy, Informa-
tion, Postal, Plumbing and Allied Workers Union,
Electrical and Engineering Division, WA Branch
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Construction, Mining, Energy, Timberyards, Sawmills and
Woodworkers’ Union of Australia (Western Australian
Branch)
Plumbers and Gasfitters Employees Union of Australia
(Western Australian Branch) Industrial Union of Work-
ers
Western Australian Builders Labourers, Painters, Plas-
terers Union of Workers

6.0—DEFINITIONS
Accounting

The financial accounting for activities undertaken by the
Engineering Department. The accounting process carried
out in association with the Accounting Department of
Royal Perth Hospital.

Agreement
The Royal Perth Hospital Engineering Department En-
terprise Bargaining Agreement 1996.

As Constructed Records
Producing and maintaining an ‘as constructed’ record of
the buildings and building services at Royal Perth Hospi-
tal.

Annualised Salary
The rate of pay applicable to a position having averaged
the entitlement of the position over a full cycle of vari-
able conditions

Condition Monitoring
The monitoring of the serviceability of the facilities the
Department services to determine whether components
require maintenance or replacement and the defining of
the extent of work required.

Contestability
Cost and quality performance equivalent to that obtain-
able from competitive sources.

Department
The Engineering Department of Royal Perth Hospital.

Division
One of four functional areas of the Engineering Depart-
ment of Royal Perth Hospital, the divisions being,
Operations Division, Works Division, Development Di-
vision, Services Division.

Employer
The Board of Management Royal Perth Hospital.

Employees
The people employed by the Board of Management of
Royal Perth Hospital to work in the Engineering Depart-
ment and covered by this Agreement.

Energy Conservation
Managing the operation of Royal Perth Hospital’s physi-
cal facilities to minimise the consumption of energy.

Engineering Department
The group of people employed by the Board of Manage-
ment of Royal Perth Hospital to provide the functions
defined in Exhibit 1  and with the organisation defined
by Exhibit 3.

Enterprise Bargain
See AGREEMENT.

General Administration
The provision of office services associated with the op-
eration of the Engineering Department.

Head of Department
The Chief Engineer, responsible to the Board of Manage-
ment for the direction and management of the Engineering
Department.

Human Resources
The activities needed to provide the Engineering Depart-
ment with human resources. These activities being carried
out in association with the Department of Human Re-
sources.

Management
The persons and organisation appointed by the Employer
to manage the Department.

Management Information
The provision of statistical and other management infor-
mation needed for the proper management of the
Engineering Department of the Royal Perth Hospital.

Planned Maintenance
Maintenance carried out to a pre-determined plan against
a pre-determined schedule.

Plant Operation
Starting, stopping and control of machinery and services
forming part of the facilities of Royal Perth Hospital.

Plant Security
Controlling access to the plant and services of Royal Perth
Hospital.

Project Planning
Preparing plans for the on-going development of the fa-
cilities at Royal Perth Hospital.

Project Design
Designing facilities required for the development of Royal
Perth Hospital.

Project Documentation
Detailing plans for the development of Royal Perth Hos-
pital.

Project Tendering
Calling competitive tenders for works required at Royal
Perth Hospital.

Project Construction Management
Managing the construction process involved in the de-
velopment of Royal Perth Hospital.

Requisitioned Maintenance
Maintenance provided on request.

Salvage
The disposal of redundant goods to the best advantage of
Royal Perth Hospital.

Skill Group
A group of staff with the same or complimentary skills.

Staff
Persons employed in the Engineering Department of Royal
Perth Hospital.

Staffed Construction
Construction work carried out by employees of Royal
Perth Hospital Engineering Department

Supply
The provision of materials and services required by the
Engineering Department to operate, maintain and develop
Royal Perth Hospital.

Training
Education aimed at improving the skills of employees of
the Engineering Department of Royal Perth Hospital.

Trade Union Leave
Leave to attend training courses provided by the Unions
under the terms of the awards.

Unions
The unions listed in Clause 5 of the Agreement.

Vehicle Maintenance
Maintaining the vehicle fleet of Royal Perth Hospital in-
cluding servicing and cleaning.

Waste Disposal
Disposing of the waste products derived from the opera-
tion of Royal Perth Hospital.

7.0—TERMS OF THE AGREEMENT
7.1 This Agreement shall operate from the first pay period

commencing on or after the agreement is registered until 30
June 1998.

7.2 This Agreement, except where otherwise provided, shall
not be cancelled or varied during its term.

7.3 Negotiation for its renewal and any adjustments shall
begin six months before its termination date.
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8.0—NO FURTHER WAGE CLAIMS
8.1 The parties to this Agreement undertake that for the

duration of the Agreement there shall be no further salary
increases sought or granted except for those provided under
the terms of the Agreement or the parent awards provided for
in a National or State Wage Case Decision.

9.0—RELATIONSHIP TO PARENT AWARDS
9.1 This Agreement shall be read in conjunction with the

existing awards and Agreements which apply to the parties
bound to this Agreement. In the case of inconsistencies, the
Agreement shall have precedence to the extent of the
inconsistencies.

10.0—NEGOTIATING COMMITTEE
10.1 The Department, Employees and Unions who are parties

to this Agreement have formed a Negotiating Committee to
cover the Employees of the Engineering Department at the
Royal Perth Hospital defined by Clause 4.1.

11.0—DEPARTMENTAL OBJECTIVES AND
PRINCIPLES

11.1 The Functional responsibilities of the Divisions in the
Engineering Department are defined by Exhibit 1 . The table
covers all employees and all activities of the Department
including those not covered by this Agreement.

11.2 Department objectives and principles covering all
activities shall be as follows—

11.2.1 to operate physical plant;
11.2.2 to maintain physical facilities, commercial and

industrial equipment, and vehicles;
11.2.3 to adapt physical facilities through addition,

alterations or replacement to meet changing
needs resulting from pursuit of hospital ob-
jectives and development of statutory facilities
standards;

11.2.4 to maintain and develop grounds to enhance
the physical environment;

11.2.5 to adapt the engineering organisation to meet
the changing needs of the hospital;

11.2.6 to provide reliable, safe, satisfying work for
staff;

11.2.7 to seek to improve the quality of engineering
services;

11.2.8 to operate at efficiency levels competitive with
best practice, without unnecessary delay and
with minimum disruption to hospital functions
and services;

11.2.9 to promote health, safety, welfare and equal
opportunity for all employees.

11.3 Divisions of the Department shall have the following
sub-sets of objectives and principles. These cover all
Department activities including those not serviced by the
Employees party to the Agreement.
11.3.1. Operations Division

11.3.1.1 to operate plant;
11.3.1.2 to dispose of hospital waste;
11.3.1.3 to provide road transport vehicles;
11.3.1.4 to manage energy utilisation;
11.3.1.5 to manage plant and facilities security;
11.3.1.6 to adapt the division to meet the changing

needs of the hospital;
11.3.1.7 to provide reliable, safe, satisfying work for

staff;
11.3.1.8 to improve the quality of services provided;
11.3.1.9 to operate cost effectively without unneces-

sary delay and with minimum disruption to
hospital functions and services;

11.3.1.10 to optimise aggregate energy consumption;
11.3.1.11 to increase the maintenance productivity of

operations shifts above present levels;
11.3.1.12 to increase the productivity of shift engineers

whenever it is possible to add work to shift
duties.

11.3.2 Works Division
11.3.2.1 to maintain physical facilities, commercial and

industrial equipment;
11.3.2.2 to maintain and develop grounds to enhance

the physical environment;
11.3.2.3 to monitor the conditions of facilities and

equipment;
11.3.2.4 to construct defined alterations to specified

requirements;
11.3.2.5 to provide and maintain an operating and main-

tenance plan for the hospital;
11.3.2.6 to adapt the division to meet the changing

needs of the hospital;
11.3.2.7 to provide safe, reliable, satisfying work for

staff;
11.3.2.8 to seek to improve the quality of the divisions

services;
11.3.2.9 to operate cost effectively without unneces-

sary delay and with minimum disruptions to
hospital functions and services;

11.3.2.10 to only do maintenance when it is necessary;
(Methods for objectively assessing need shall
be under continuous development and shall be
cost effectively applied);

11.3.2.11 to efficiently allocate resources to allow par-
allel execution of planned maintenance,
requisitioned maintenance and approved de-
velopment;

11.3.2.12 to complete planned maintenance within—0%
+ 15% of the time interval between recurrence
of the task;

11.3.2.13 to complete 97% of maintenance requisitions
within 30 days of receipt of requisition. (The
remainder shall have valid reasons for exceed-
ing 30 days and the customers shall be fully
informed);

11.3.2.14 to complete development work on average,
within a 5% time tolerance on the program
agreed with the Superintendent.

11.3.3 Development Division
11.3.3.1 to adapt physical facilities through addition,

alterations or replacement to meet the chang-
ing needs of the hospital resulting from the
pursuit of hospital objectives and the devel-
opment of statutory facilities standards;

11.3.3.2 to adapt the development division to suit the
changing needs of the hospital;

11.3.3.3 to provide and maintain an as constructed
record of the hospitals facilities;

11.3.3.4 to provide reliable, safe, satisfying work for
staff;

11.3.3.5 to improve the quality of the services provided;
11.3.3.6 to operate cost effectively without unneces-

sary delay and with minimum disruption to
the hospitals functions and services;

11.3.3.7 to provide accurate cost estimates on average,
to within 5% of costs;

11.3.3.8 to keep variations to documented work below
2.5% of the cost of work;

11.3.3.9 to contain time to complete documentation of
projects to within plus 5% of estimated time
allocation over any three month period.

11.3.4 Services Division
11.3.4.1 to supply personnel, accounting, clerical,

stenographic, supply, contract administration,
management information, salvage, registry and
industrial services in support of the other di-
visions of the Department, and in liaison with
the other supporting departments of the hos-
pital;

11.3.4.2 to adapt the division to changing needs of the
Department;
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11.3.4.3 to provide reliable, safe, satisfying work for
staff;

11.3.4.4 to improve the quality of services provided;
11.3.4.5 to operate cost effectively without unneces-

sary delay and as a support for other Divisions;
11.3.4.6 to place records correctly on file within one

working day of allocation for filing;
11.3.4.7 to keep personal information private to those

who need to know;
11.3.4.8 to process claims for payments within one

week of receipt;
11.3.4.9 to provide management information within one

week of the raw information becoming avail-
able;

11.3.4.10 to supply materials and services within an av-
erage tolerance of plus 2% on accepted
suppliers delivery forecasts;

11.3.4.11 to keep inventory stocktake discrepancies at
levels of less than 1% on turnover;

11.3.4.12 to complete replacement recruiting within five
weeks for staff below level 5 and seven weeks
for more senior staff;

11.3.4.13 to process requisitions into orders within one
working day of receipt;

11.3.4.14 to process payroll data to meet payroll dead-
lines (Information that is received too late to
process without working additional time shall
be held over to the next pay period).

11.3.5 Head of Department Goals
11.3.5.1 to clearly define the role, goals and perform-

ance criteria for the Department;
11.3.5.2 to provide the Divisions with defined resources

for their role, goals and performance require-
ments;

11.3.5.3 to provide leadership, coordination and sup-
port for the Divisions;

11.3.5.4 to represent the Department in its interaction
with the overall administration of the Hospi-
tal;

11.3.5.5 to provide reliable, safe, satisfactory work for
staff;

11.3.5.6 to improve the quality of services provided;
11.3.5.7 to operate openly, cost effectively, fairly and

timely.

12.0—DEPARTMENTAL AND DIVISIONAL
MEASURES TO ACHIEVE PRODUCTIVITY

IMPROVEMENTS
12.1 The shared objectives of the parties are to—

12.1.1 facilitate greater flexibility in decision mak-
ing and allocation of human and other
resources;

12.1.2 promote increased satisfaction from jobs and
secure employment opportunities;

12.1.3 develop and pursue changes on a cooperative
basis by using a consultative approach;

12.1.4 maintain the essential features of the relevant
awards with scope for adaptation of pay and
classification structures and for more flexible
employment conditions;

12.1.5 promote health, safety, welfare and equal op-
portunity for all employees;

12.1.6 operate at efficiency levels competitive with
best practice for this type of enterprise in which
the employee is engaged;

12.1.7 the Unions agree to consider the rationalisa-
tion of the number of unions covering the staff
in the Engineering Department.

13.0—TRAINING
13.1 Staff shall have access to an average of 30 hours training

per year. Training will be provided in course module
increments.

13.2 Training shall be specific to quality of the services
provided by the Engineering Department.

13.3 Trade Union Training Leave will not be counted as part
of the 30 hours.

13.4 Training needs shall be regularly reviewed by quality
control groups.

14.0—PRODUCTIVITY MEASUREMENT
14.1 The parties agree that the measurement and monitoring

of productivity improvements is important because it provides
critical feedback on the performance of the business unit to
management of the business unit, corporate management, the
employees and other relevant stake holders.

14.2 It is agreed that employees understanding of productivity
measurement concepts is vital for performance monitoring
arrangements to be successful on an ongoing basis.

14.3 Initial performance measurements will be those
currently in use but will be adapted through the consultative
process as ideas for improvement develop.

14.4 Consistent with the above, it is agreed that the
Performance Improvement Monitoring Program be jointly
improved between Management, Employees and Unions
through the Consultative Committee as part of an overall aim
of improving productivity in the enterprise.

14.5 Voluntary employee appraisal of the workplace will
also be carried out using a development of the 1989 survey,
the results of which are provided at Exhibit 6.

14.6 The parties agree to the following changes to work
practices and conditions—

14.6.1 pagers will be worn and used by Tradespersons
involved in requisitioned maintenance;

14.6.2 allowances for adverse working conditions
will be aggregated by skill group, averaged
and paid as a standard component of the skill
salary;

14.6.3 Employees will undertake any work for which
they have the skill and which iscovered by
their trade and rate of pay;

14.6.4 an annualised wage or salary will be paid. No
employee shall lose income or be disadvan-
taged as a result of the annualisation of wage
or salary;

14.6.5 the lunch break shall be between 1200-1230
hours at Shenton Park and between 1300-1330
hours at Perth to coincide with the hospital’s
ward quiet time;

14.6.6 in addition the parties agree to consider
changes to work practices and conditions, con-
ditional upon changes having a positive impact
on performance measurements and acceptabil-
ity to the parties of the Agreement.

14.7 It is recognised that the changes contained in this clause
will lead to productivity improvements and it is agreed that
Employees will be rewarded for their contribution to such
improvements via the gain-sharing arrangements defined in
Clause 18—Gain Sharing.

15.0—MONITORING OF AGREEMENT
15.1 The Negotiating Committee will monitor this Agreement

and shall meet regularly and as the need arises.
15.2 Implementation of this Agreement shall be continuous

via the total quality control process with the annual reviews
being presented to the representative quality control group.

15.3 Quality Control
15.3.1 Management will involve total quality control

concepts.
15.3.2 Each skill group shall be recognised as a qual-

ity control group and shall (with the groups
supervisor as chairman) address and deal with
the issues raised by the performance appraisal.

15.3.3 Groups shall also deal with all issues of qual-
ity in the workplace.

15.3.4 There shall also be a coordinating quality con-
trol group made up of supervisors and elected
representatives from the skill groups. This
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group will be recognised as the Department
Consultative Committee and may include De-
partment employees covered by other
registered agreements of employment.

15.3.5 The initial structure of these groups will be as
listed in Exhibit 2.

15.3.6 Grouping may be amended to suit working ex-
perience. Amendments shall be agreed through
the operation of the groups.

15.3.7 Decisions taken by groups shall be recorded.
Copies of records shall be supplied to the De-
partment’s Consultative Committee.

15.3.8 Copies of the minutes of the Department’s
Consultative Committee meetings shall be pro-
vide to nominated representatives of the
Negotiating Committee.

15.3.9 Where groups fail to act, management will,
after notice to the groups, respond to the is-
sues at stake and in parallel seek to re-establish
proper quality control group operation.

15.4 Responsibilities
15.4.1 Responsibilities of skill groups shall be as

listed in Clause 11.0
15.5 Accountability

15.5.1 Each member of staff will be responsible and
accountable for the skills they are employed
to provide.

15.5.2 Individuals will be accountable to their groups
and their supervisors for the responsibilities.

15.5.3 Staff performance will be appraised for—
— quality
— quantity
— timeliness

15.5.4 Performance shall be competitive with the
current market place for the type of work as
demonstrated by contestability analysis devel-
oped by the hospital.

15.6 Appraisal
15.6.1 Performance appraisal will be by skill groups.
15.6.2 Regular reports will be provided, by Manage-

ment, for each group addressing the quality,
quantity, timeliness and competitivity of work
output.

16.0—ORGANISATION
16.1 The Department’s organisational structure and distri-

bution of staff is illustrated by Exhibit  3
16.2 The organisation and staff resource distribution will be

varied in pursuit of better quality services. There will be con-
sultation over changes through the proposed quality control
process (See Clause 15) and in accordance with relevant
Awards.

17.0—RATES OF PAY
17.1 Engineering Department fortnightly award wages for

Employees covered by to this agreement shall be increased by
$20 plus 7.25%. See attached Schedule A for rates of pay.

18.0—GAIN SHARING
18.1. Gain sharing is the practice of sharing real cost savings

achieved through improved efficiency, between employer and
employees.

18.2. To begin gain sharing over the engineering function,
engineering activity has first to be contestable with the
engineering market, and second, the contestable level has to
be defined so that there is a base for gain measurement.

18.3. The Engineering Department Annual Report for 1996
(Exhibit 7) shall define the base staffing level and level of
performance from which future gain sharing shall be assessed.

18.4 Gain measurement shall begin from performance levels
applicable at 30 June 1996; except, no gains will be recognised
for any changes necessary to achieve—

18.4.1 - the quality targets defined in Clause 11.0;
18.4.2 - contestability with the engineering market.

18.5. Gains will come in two classes:
18.5.1 - those contributed to by Employees;
18.5.2 - those in which there is no Employee contri-

bution.
18.6. Gain sharing shall only apply to the first category and

then only in circumstances of maintained quality of work.
18.7. Gains shall be monitored using the following indexes:

18.7.1—Operating Cost Index
18.7.2—Maintenance Cost Index
18.7.3—Development Cost Index
18.7.4—Services Cost Index

18.8. These indices are defined in Exhibit 4.
18.9 Where a gain is indicated, its contributing parts shall

be identified and those involving Employees shall be the subject
of gain sharing.

18.10. To help identify the details of cost savings, a range of
more specific performance indicators shall be kept. These are
also defined in Exhibit 4 .

18.11 To monitor that quality is maintained, customer opinion
will be surveyed. Sample surveys of at least 30 customers will
be carried out at six monthly intervals using the questionnaires
in Exhibit 4.

Results shall show no average deterioration. A tolerance of
2.5% shall be allowed on results to recognise the variability of
customer responses in not surveying the same people on each
occasion. Customers shall be selected randomly from hospital
staff in range Head of Department down to section supervisor.

18.12 The cost of engineering functions is itself a function
of—

18.12.1—the value of the asset serviced;
18.12.2—the condition of the assets serviced;
18.12.3—the use of the assets serviced;
18.12.4—the level of asset development in progress;
18.12.5—the effects of inflation;
18.12.6—the quality of the service;
18.12.7—the environment in which the assets operate.

18.13 Performance indicators proposed take into account all
of these factors. A discussion of how this is done is presented
in Exhibit 4.

18.14 Gains shall be assessed annually following the close
of the financial year and the publication of the Engineering
Department Annual Report. The report shall be presented to
the Engineering Department Staff Consultative Committee who
shall identify the areas to be assessed in detail for gain sharing.
Formulae and conditions shall be applied to the areas defined
and submitted for audit. The Auditors report shall be final in
determining actual payments.

18.15 The Auditor shall be the Royal Perth Hospital Internal
Auditor.

18.16 The conditions shall be those defined by this
Agreement.

18.17 The formulae shall be as follows:
18.18 Employee pay shall be determined by the qualifications

of this Agreement and the following formulae—
18.18.1 Pr = B (1 + 0.5 Sr)
18.18.2 Where: Pr = Staff rate of pay.

B = Rate of pay defined by Clause
17.1.

Sr = RCs
  Ra  x  H

RCs = Recurrent cost savings (ie
recur every year).

Ra = Average hourly rate of pay, for
the staff group to be paid,
determined by the procedure
set out in Exhibit 5.

H = Paid hours for the staff group,
for a full establishment for a
full year, calculated on
circumstances applying at the
date of review.
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18.19 In addition, Employees shall be paid a once only
payment for non-recurrent cost savings determined by the
formula—

18.19.1 Pn = 0.5NCs
 n

18.19.2 Where: Pn = Once only payment
NCs = Non recurrent cost saving
n = Number of staff sharing

payment. This will be the staff
who have contributed to the
savings and who are employed
at the date of the review.

18.20 Savings will only be recognised where they reflect as
realisable cash amounts in present or future periods.

19.0—INFORMATION SHARING & CONSULTATION
19.1 The parties to this Agreement commit themselves to

full frank and timely exchange of information relevant to the
achievement of the objectives outlined in the Agreement.

20.0—PROVISION OF FACILITIES AND ACCESS TO
EMPLOYEES FOR UNIONS

20.1 It is recognised that the arrangements regarding
consultation, cooperation, participation and exchange of
information under this Agreement place considerable
obligations, duties and responsibilities on union officials,
delegates or their equivalents and individual members.

20.2 These provisions will include appropriate paid leave,
access to office equipment including photocopying facilities,
access to communications systems and appropriate
accommodation including storage facilities.

20.3 No employee will be disadvantaged as a result of union
activities conducted in accordance with this Clause.

21.0—DISPUTE SETTLEMENT PROCEDURE
21.1 The following procedure shall be used by the parties

when a question, dispute or difficulty arises relating to the
operation of this Agreement and to matters of personal
grievance. The object of the procedure is to deal with the issue
in a timely and conciliatory manner.

21.2 It is agreed that during any dispute the status quo existing
immediately prior to the matter giving rise to the dispute will
remain, provided that matters relating to health and safety shall
be exempt from this Agreement.

21.3 It is further agreed that a personal grievance of any
Employee will be settled with as much privacy and
confidentiality as is practicable and the Employer shall be free
from any retaliation using this procedure.

21.4 Submission of Grievance to the Employer
21.4.1 Any Employee/s who consider that they have

grounds for a grievance may submit the griev-
ance to a supervisor, manager or other
appropriate person.

21.4.2 The grievance shall be submitted as soon as
practicable after arising so as to enable the
rapid remedy of the grievance.

21.4.3 The Union shall be involved at this stage if:
the grievance is of such a nature that direct
discussion between the Employee and the su-
pervisor or manager is regarded by the
Employee/s as inappropriate;
the grievance involves an interpretation on the
operation of this Agreement the Employee/s
may request the Union to pursue resolution of
the grievance.

21.5 Notice to Union. Notice of the grievance shall be
given to the Union by the Employee if:

21.5.1 The grievance, having been submitted, is not
remedied by the supervisor or manager within
ten working days;

21.6 Discussion Between Union/s and the Employer
21.6.1 If the Unions consider the grievance has sub-

stance, it/they shall raise the matter with the
Employer. If the matter cannot be settled
through discussion, the Unions shall give the
Employer a written statement setting out—

the nature of the grievance;

the facts giving rise to the grievance;
the remedy sought.

21.7 Employer’s Response
21.7.1 If the Employer is not prepared to grant the

remedy sought, and the parties have not oth-
erwise settled the grievance, the Employer
shall within five working days of receiving the
written statement given to the Union a written
response setting out:

the Employer’s view of the facts;
the reasons why the Employer is not pre-
pared to grant the remedy sought.

21.8 Further Action
21.8.1 If the Union is not satisfied with the Employ-

er’s written response the Union may make
application to the relevant Industrial Relations
Commission (or take other such action as it
deems appropriate) to resolve the issue.

22.0—EMPLOYMENT SECURITY
22.1 Arbitrary job reductions, the parties agree, are not a

viable basis for securing the ongoing improvements in
productivity and efficiency sought under this Agreement.
Consequently the parties pledge to endeavour to implement
measures that will contribute to more secure employment in
the Engineering Department at the Royal Perth Hospital.

22.2 Consistent with the position stated above management
of the Engineering Department of the Royal Perth Hospital
agree that there will be no redundancies announced or carried
out during the term of this Agreement, without full consultation
with the employees and their Unions.

23.0—SIGNATORIES
SIGNED for and on behalf of
the BOARD OF MANAGEMENT OF
ROYAL PERTH HOSPITAL
(signed by John Burns)

SIGNED for and on behalf of
the AUTOMOTIVE, FOOD, METALS
ENGINEERING, PRINTING AND
KINDRED INDUSTRIAL UNION
OF WORKERS (Western Australian
Branch)
Common Seal Affixed
(signed by J. Sharp-Collett)

SIGNED for and on behalf of
the WESTERN AUSTRALIAN BUILDERS’
LABOURERS, PAINTERS AND
PLASTERERS UNION OF WORKERS
Common Seal Affixed
(signed by K. Reynolds)

SIGNED for and on behalf of
the PLUMBERS AND GASFITTERS
EMPLOYEES UNION OF AUSTRALIA
(WESTERN AUSTRALIAN BRANCH)
INDUSTRIAL UNION OF WORKERS
Common Seal Affixed
(signed by W. Deakin)

SIGNED for and on behalf of
the CONSTRUCTION, MINING, ENERGY,
TIMBERYARDS, SAWMILLS AND
WOODWORKERS UNION OF AUSTRALIA
(Western Australian Branch)
Common Seal Affixed
(signed by J. McDonald)

SIGNED for and on behalf of
the COMMUNICATIONS, ELECTRICAL,
ELECTRONIC, ENERGY, INFORMATION,
POSTAL, PLUMBING AND ALLIED WORKERS
UNION, ENGINEERING AND ELECTRICAL
DIVISION, WA BRANCH
Common Seal Affixed
(signed by D. Forster)
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SCHEDULE A
Description Rate per week
APPRENTICE 3YR YR1 $281.80
APPRENTICE 3YR YR2 $376.50
APPRENTICE 3YR YR3 $438.10
APPRENTICE 4YR YR1 $220.20
APPRENTICE 4YR YR2 $281.80
APPRENTICE 4YR YR3 $376.50
APPRENTICE 4YR YR4 $438.10
APPRENTICE 5YR YR1 $210.80
APPRENTICE 5YR YR2 $248.70
APPRENTICE 5YR YR3 $281.80
APPRENTICE 5YR YR4 $376.50
APPRENTICE 5YR YR5 $438.10
BUILDING MAINT WORKER NEW $435.30
BUILDING MAINT WORKER 3 MONTHS $449.30
BUILDING MAINT WORKER L1 $458.70
BUILDING MAINT WORKER L2 $469.90
BUILDING MAINT WORKER L3 $486.60
BUILDING MAINT WORKER L4 $505.30
BUILDING MAINT WORKER L5 $528.70
BUILDING MAINT WORKER L6 $552.00
BUILDING MAINT WORKER L7 $564.60
BUILDING MAINT WORKER L8 $587.90
BUILDING MAINT WORKER L9 $611.30
ENGINEERING TRADE ADV C5 $643.60
ENGINEERING TRADE ADV C6 $619.90
ENGINEERING TRADE C7 $583.30
ENGINEERING TRADE SPEC C8 $559.60
ENGINEERING TRADE C9 $535.90
ENGINEERING TRADE C10 $512.30
ENGINEERING TRADE C11 $476.30
ENGINEERING TRADE C12 $452.60
ENGINEERING TRADE C13 $427.00
ENGINEERING TRADE C14 $408.10
HOSP WORKER GOVN L6-1 $492.90
HOSP WORKER GOVN L6-2 $496.60
HOSP WORKER GOVN L6-3 $500.30
HOSP WORKER GOVN L7-1 $502.60
HOSP WORKER GOVN L7-2 $507.90
HOSP WORKER GOVN L7-3 $512.40
HOSP WORKER GOVN L8-1 $519.70

SMITH’S SNACKFOOD COMPANY LIMITED
(WESTERN AUSTRALIA) ENTERPRISE

AGREEMENT 1996
No. AG 341 of 1996.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Food Preservers’ Union of Western Australia, Union of
Workers

and

Smith’s Snackfood Company Ltd.
No. AG 341 of 1996.

COMMISSIONER J.F. GREGOR.
25 March 1997.

Order.
REGISTRATION OF AN INDUSTRIAL AGREEMENT

No. AG 341 OF 1996
HAVING heard Mr W Johnston on behalf of the first named
party and Ms N Gadsby on behalf of the second named party,

and by consent, the Commission, pursuant to the powers con-
ferred on it under the Industrial Relations Act, 1979, hereby
orders:

THAT the document titled the Smith’s Snackfood Com-
pany Limited (Western Australia) Enterprise Agreement
1996, filed in the Commission on 23 December 1996, be
and is hereby registered as an Industrial Agreement.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

AGREEMENT AG 341 of 1996

THE SMITH’S SNACKFOOD COMPANY LIMITED
(WESTERN AUSTRALIA)

ENTERPRISE AGREEMENT 1996

1.—TITLE
This Agreement shall be referred to as “The Smith’s

Snackfood Company Limited (Western Australia) Enterprise
Agreement 1996”.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Scope
4. Parties
5. Objectives
6. Term and Operation of Agreement
7. Leave Reserved
8. Union Business
9. Resolution of Disputes

10. Consultation and Team member Involvement
11. Contract of Employment
12. Redundancy
13. Payment of Wages
14. Time and Wages Record
15. Wages
16. Career Structures and Training
17. Superannuation
18. Hours of Work
19. Rostered Days Off
20. Meal and Tea Breaks
21. Work on Public Holidays
22. Overtime
23. Shift Work
24. Sick Leave
25. Annual Leave
26. Jury Service/Bereavement Leave
27. Parental Leave and Adoption Leave
28. Special Leave
29. Long Service Leave
30. Protective Clothing and Equipment
31. Signatories

APPENDIX A—Charter of the Consultative Com-
mittee
APPENDIX B—Skills Matrix
APPENDIX C—Wage Rates

3.—SCOPE
(1) The area and scope of this Agreement shall be the same

as that prescribed in the:
(a) Food Industry (Food Manufacturing or Processing)

Award (No. A 20 of 1990);
as at the date of registration as this Award applied to the team
members of The Smith’s Snackfood Company Limited.

(2) This Agreement shall apply to approximately 120 peo-
ple employed by The Smith’s Snackfood Company Limited at
the worksite located at Bannister Road, Canning Vale in the
State of Western Australia in the classifications listed in Ap-
pendix C—Wages of this Agreement.

(3) Unless otherwise expressly provided for in this Agree-
ment or specified in any subsequent agreement, no team
member shall be reduced in status or position or have his/her
rate of remuneration reduced or any of his/her conditions of
employment adversely affected as a consequence of making
of this Agreement.
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(4) Where the terms of this Agreement are inconsistent with
the terms of the Award referred to in subclause (1) of this clause
as varied from time to time, the terms of this Agreement will
prevail.

(5) Except where agreed by the parties to this Agreement,
the parties will oppose any applications by any other party to
be joined to this Agreement.

4.—PARTIES
The parties to this Agreement are:
The Smith’s Snackfood Company Limited (hereinafter “the

Company”);
The Food Preservers’ Union of Western Australia, Union of

Workers (hereinafter “the FPU”);

5.—OBJECTIVES
(1) The parties acknowledge that the objective of this Agree-

ment is to enhance business improvements and productivity
through teamwork and empowerment, while also increasing
team member remuneration over the term of the Agreement
leading to enhanced financial security.

(2) The parties agree that the provisions of the Agreement
are intended to support Canning Vales’ Vision and stated val-
ues through:

(a) the enhancement and utilisation of team member
skills and abilities;

(b) team development and empowerment activities
(c) training in team based responsibilities
(d) efficiency and flexibility of team structures and con-

ditions
(e) provision of a healthy and safe working environment.

(3) The Company, the Union and all team members accept
their joint responsibility to ensure this Agreement is effective
and in the event of any ambiguity or dispute over interpreta-
tion the spirit and intention of this clause will be referred to
for the proper interpretation of the provision the subject of the
dispute or question.

6.—TERM AND OPERATION OF AGREEMENT
(1) Term

(a) This Agreement shall come into operation from the
date of registration and shall remain in force until
25th November 1998 and will not continue in force
after 25th November 1998 date unless renewed by
all the parties.

(b) All parties to this Agreement make a commitment to
re-negotiate this Agreement and apply for its cancel-
lation or replacement before 25th November 1998.

(2) Operation
(a) It is the intention of the parties to maintain this Agree-

ment in its present form for its full term except when
changes become necessary so as to ensure the Agree-
ment’s effective and practical operation and such
changes are consistent with prevailing wage fixing
principles.

(b) Notwithstanding paragraph (a) above, during the term
of this Agreement, the parties will undertake to im-
plement and participate in Continuous Improvement
Activities.

7.—LEAVE RESERVED
The parties agree to discuss a proposal for annualised sala-

ries for all team members subject to acceptance by 80% of
team members within the identified area (warehouse, raw
stores, packing, processing).

8.—UNION BUSINESS
(1) Right of Entry

(a) Accredited officials of the Union shall be permitted
to interview team members on the business premises
of the Company during non-working times or meal
breaks.

(b) In the case of a dispute between the Union and the
Company which is likely to lead to a cessation of
work or to an application to the Western Australian
Industrial Relations Commission and which involves

the inspection of team members or of machines in
the process of production on which such team mem-
bers are engaged, such Union representatives shall
have the right of inspection at any time during which
the team members operating the machines concerned
are working but this permission shall not be exer-
cised, without the consent of the Company, more than
once in any one week.

(c) Provided that the duly accredited official shall no-
tify the Company prior to the official’s intention to
exercise their rights under this clause and the Union
official exercising such rights shall not interfere with
or inconvenience the work duties of the team mem-
ber.

(2) Posting of Agreement
The Company shall ensure a copy of this Agreement is posted

in a place easily accessible to all team members.
(3) Meetings of Team members
A Union may, from time to time wish to convene meetings

of team members (being team members who are members or
are eligible to become members of the Union) on site and dur-
ing ordinary shift hours. This may be done after discussion
between an official of the Union and an authorised Company
representative. It is agreed by the parties that every effort will
be made to conduct such meetings in such a way as to mini-
mise disruption to the Company operations.

(4) Union Education
The Company will pay a Union representative’s ordinary

weekly wage, as prescribed by Appendix C Wages of this
Agreement whilst the representative is attending a trade union
training course.

(a) Each representative will first obtain permission from
the Company. Such permission will not be unrea-
sonably withheld having in mind the operational
needs in the representative’s work area.

(b) Each request for permission to attend such course
must be endorsed by the State Secretary of the Un-
ion.

(c) Each representative will be entitled to a maximum
of five days paid leave in any one calendar year.

(d) Such leave will be granted subject to the Company
being given at least two weeks’ notice of the date
upon which leave is to be taken together with advice
as to the nature of the course and the subject matter
included therein.

9.—RESOLUTION OF DISPUTES
(1) The following procedure shall be observed for the avoid-

ance of disputes:
(a) discussions between the team member/s concerned

(and Union representative if requested) and the im-
mediate co-ordinator/s;

(b) discussions involving the team member/s concerned,
the Union representative and the Company repre-
sentative;

(c) discussions involving representatives from the Un-
ion concerned and Company representatives;

(d) discussions involving senior Union officials (State
Secretary) and senior Company representatives.

(e) There shall be an opportunity for any party to raise
the issue to a higher stage.

(2) Sensible time limits shall be allowed for the completion
of the various stages of the discussions.

(3) In order to allow for the peaceful resolution of griev-
ances the parties shall be committed to avoiding stoppages of
work, lockouts or any other bans or limitations on the per-
formance of work, while the procedures of negotiation and
conciliation are being followed.

(4) The Company shall ensure that all the practices applied
during the operation of the procedure are in accordance with
safe working practices and consistent with established custom
and practice at the workplace.

(5) Notwithstanding the procedure contained in sub-clause
1 hereof, there shall be -commitment by the parties that in the
event of a dispute, team members will not withdraw labour
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until all part processed materials have been processed through-
out the production line to a complete stage without wastage
and all equipment has been cleaned. This procedure shall be
repeated each day of a dispute.

(6) Emphasis shall be placed on a negotiated settlement.
However, if the negotiation process is exhausted without the
dispute being resolved, the parties may jointly or individually
refer the matter to the Western Australian Industrial Relations
Commission for assistance in resolving the dispute.

10.—CONSULTATION AND TEAM MEMBER
INVOLVEMENT

(1) Consultation
(a) It is recognised by the parties that the key to produc-

tive and harmonious working relationships lies in
establishing effective consultative mechanisms at the
workplace. Effective consultation mechanisms will:

(i) ensure that the views of the team members are
known and taken into account by the Com-
pany;

(ii) provide management with an informed basis
upon which to make decisions.

(b) To this end, it is agreed that a Consultative Commit-
tee is maintained by charter as provided for in
Appendix A to this Agreement.

(c) The Committee shall consist of a minimum of six
and a maximum to be determined by the Consulta-
tive Committee. A meeting quorum shall be a
minimum of five committee members representing
both team members and management.

(d) Team member representatives on the Committee shall
be allowed reasonable time without loss of pay to
research or prepare for such committee meetings with
full access to all relevant information as necessary.

(e) Team member representatives on the Committee are
required to keep their constituents advised on mat-
ters arising at the meeting.

(f) The Company will consult with team member repre-
sentatives on the Committee and give prompt
consideration to matters raised by team members:

(i) in order to encourage the involvement of all
team members in the ongoing search for meas-
ures to improve productivity and efficiency;

(ii) to facilitate the on-going implementation of
the Structural Efficiency Principle;

(iii) and to otherwise foster a fully committed and
informed workforce.

(2) Introduction of Change
(a) Where the Company has made a definite decision to

introduce major changes in production, programme,
organisation, structure or technology that are likely
to have significant effects on team members, the
Company shall notify the team members who may
be affected by the proposed changes and their Un-
ion.

(b) “Significant effects”: include termination of employ-
ment, major changes in the composition, operational size
of the Company workforce or in the skills required; the
elimination or diminution of job opportunities, promo-
tion opportunities or job tenure; the alteration of hours
of work; the need for retraining or transfer of team
members to other work or locations and the restructur-
ing of jobs. Provided that where the Agreement makes
provisions for alteration of any of these matters referred
to herein an alteration shall be deemed not to have “sig-
nificant effects”.

(c) The Company’s Duty to Discuss Change. The Com-
pany shall discuss with the team members affected
and the Union, the introduction of the changes re-
ferred to in paragraph (a) above and among other
things, the effects the changes are likely to have on
team members, measures to avoid or minimise the
adverse effects of such changes on team members
and should give prompt consideration to matters
raised by the team members and/or their Union in
relation to the changes.

(d) The discussion shall commence as soon as is practi-
cable after a definite decision has been made by the
Company to make the changes referred to in para-
graph (a) above.

(e) For the purposes of such discussion, the Company
shall provide in writing to the team members con-
cerned and their Union, all relevant information about
the changes including the nature of the changes pro-
posed; the expected effects of the change on team
members and any other matters likely to affect team
members provided that the Company is not required
to disclose confidential information the disclosure
of which would be inimical to the Company inter-
ests.

11.—CONTRACT OF EMPLOYMENT
(1) A team member may be engaged as:

(a) A full time team member engaged to work 38 hours
per week (excluding overtime).

(b) Part Time Team member
Means a team member engaged to regularly work
for only part of any day or week as may be agreed
between the Company and the team member con-
cerned, provided such work is more than 8 hours and
less than 38 hours per week.

(c) Casual Team member
Means a team member who is engaged by the hour
and whose employment may be terminated by either
party giving one hour’s notice. The Company shall,
wherever practicable, notify a casual team member
that their services are not required the next working
day. A casual team member is not entitled to the ben-
efits of Clause 24.—Sick Leave, Clause 25.—Annual
Leave, Clause 26.—Jury Service/Bereavement
Leave, Clause 27.—Parental Leave and Adoption
Leave, Clause 28.—Special Leave, or otherwise pre-
scribed by this Agreement.

(d) Fixed Term Team member
Means a team member engaged to work for a fixed
term determined in advance on a full time or part
time engagement basis.

(2) Termination of Employment
(a) Notice of Termination by the Company

In order to terminate the employment of a team mem-
ber, other than a casual team member, the Company
shall give the following notice:
Period of Continuous Service Period of Notice
Less than 1 year 1 week
1 year and less than 3 years 2 weeks
3 years and less than 5 years 3 weeks
5 years and over 4 weeks

(b) In addition to the notice in paragraph (a) above, team
members over forty-five years of age at the time of
the giving of notice with not less than two years’
continuous service shall be entitled to additional no-
tice of one week.

(c) Payment in lieu of the notice prescribed in paragraphs
(a) and (b) above shall be made if the appropriate
notice period is not given.

(d) The basis for calculation for any payment in lieu of
notice shall be the wages a team member would have
received in respect of the ordinary time he or she
would have worked during the period of notice had
his or her employment not be terminated.

(e) The period of notice in this clause shall not apply in
the case of dismissal for conduct that at common
law justifies instant dismissal or in the case of casual
team members where termination of employment
may occur by either party giving one hour’s notice.

(f) Notice of Termination by Team member
In order to terminate employment a team member
shall give the Company the following notice:
Period of Continuous Service Period of Notice
Less than one year 1 week
One year and over 2 weeks
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Failure by a team member to give the required no-
tice will entitle the Company to withhold monies due
on termination to the value of the number of days for
which notice has not been worked.

(3) Time Off During Notice Period
(a) During the period of notice of termination given by

the Company a team member shall be allowed up to
eight ordinary hours time off without loss of pay
during each week of notice for the purpose of seek-
ing of other employment.

(b) The time off shall be taken at times which are con-
venient to the team member after consultation with
the Company.

(c) If the team member has been allowed paid leave for
more than one day for each week of the notice pe-
riod for the purpose of seeking other employment,
the team member shall, at the request of the Com-
pany, be required to produce proof of attendance at
an interview otherwise forfeit payment for the time
absent. For this purpose a statutory declaration will
be sufficient.

(4) Statement of Employment
Upon ceasing employment, the Company shall, upon request,

provide to the team member a written statement specifying
the period of his or her employment and the classification of
or the type of work performed by the team member.

(5) Performance of Work
Each team member bound by this Agreement:

(a) shall perform such work as the Company may, from
time to time reasonably require;

(b) may be directed by the Company to carry out such
duties and use such tools and equipment as may be
required, provided that such work is within the lim-
its of the team member’s skill, competence and
training;

(c) may be required to work reasonable overtime;
(d) shall comply with all safety regulations determined

by the Company or as prescribed by Government
regulation;

(e) shall use as directed by the Company all protective
clothing and equipment provided;

(f) shall observe all the Company regulations, policies
and procedures in order to maintain an orderly and
safe workplace;

(g) shall at all times comply with the provision of Clause
9.—Resolution of Disputes of this Agreement.

(6) Standing Down of Team members
The Company may deduct payment for any day or part of a

day on which a team member cannot be usefully employed
arising out of any cessation of operations, either whole or par-
tially, due to industrial disputes including any strikes, bans or
limitations or any cause for which the Company is not reason-
ably responsible.

(7) Disciplinary Procedure
The company may take one or any combination of the fol-

lowing kinds of disciplinary action depending on the
seriousness of the offence or situation:

(a) Verbal warning
(b) Written warning
(c) Final written warning
(d) Suspension
(e) Dismissal
(a) Verbal warning

A verbal warning is an informal warning which will
not be recorded on the team member’s personal file.

(b) Written warning
A written warning may be given either when a ver-
bal warning has failed or where the offence is so
serious that a verbal warning would not be adequate.
A written warning shall stand for a reasonable pe-
riod of time and will be placed in the team member’s
personal file.

(c) Final written warning
A final written warning may be given either where a
written warning is considered inadequate because of
the seriousness of the offence or when the same or
similar offence is committed within the time frame
as specified in section (b) above, of receiving the
written warning. Failure to heed a final warning may
result in dismissal.

(d) Suspension
In special circumstances where serious misconduct
is or appears to be involved, a team member may be
suspended with pay for a period specified in writing,
pending an investigation of the alleged offence. This
suspension is without prejudice to the team member
whose conduct is subject to an inquiry or to future
employment of the team member concerned.

(e) Dismissal
In the case of serious and wilful misconduct or in the
case of a team member who, after having received a
final written warning, commits an offence similar to
that which incurred the final written warning or un-
reasonably fails to implement agreed changes to his
or her work performance following a final written
warning, the Company shall convene a hearing. No
team member shall be dismissed or suspended with-
out a hearing for disciplinary offences.
The following persons shall be present at a dismissal
hearing—
The team member concerned, a shop steward or un-
ion official of his/her own choice and any witness
required.
When all facts and surrounding circumstances have
been heard, management shall inform the team mem-
ber and persons present at the hearing of its decision
and the disciplinary action intended to be taken, if
any.

(f) A team member is entitled to elect to have either
another team member or a Union Representative
present during any discussions with the Company’s
Representative/s concerning the team member’s per-
formance which may lead to the disciplinary
procedure being used.

(8) Employment of Full Time Team members
The Company reserves the right to select the best person

with consultation with team members for any given full time
employment vacancy. In doing so however, where all things
being equal, the Company will give preference to part time
and casual team members already employed by the Company.

(9) The Union acknowledge the right of the Company to
engage a balanced workforce by utilising the various types of
hire available through the Agreement. In particular, the right
to engage part time, fixed term and casual labour as necessary
to top up the existing workforce during periods of peak pro-
duction requirement.

12.—REDUNDANCY
(1) “Redundancy” in this clause means the loss of employ-

ment due to the Company no longer requiring the job the team
member has been doing to be performed by anyone.

(2) Discussions Before Terminations
(a) When the Company has made a definite decision that

it no longer wishes the job the team members have
been doing done by anyone and that decision may
lead to termination of employment, the Company
shall have discussions as soon as practicable with
the team members directly affected and with their
Union. Discussions shall cover, among other things,
the reasons for the proposed terminations, measures
to avoid or minimise the terminations, and measures
to mitigate the adverse effects of any terminations
on the team members concerned.

(b) For the purposes of discussion the Company shall as
soon as practicable provide in writing to the team
members concerned and their union all relevant in-
formation about the proposed terminations including
the reasons for the proposed terminations, the number
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and categories of team members likely to be affected,
and the number of team members employed and the
period over which the terminations are likely to be
carried out.
Provided that the Company shall not be required to
disclose confidential information the disclosure of
which when looked at objectively, would be adverse
to the Company interests.

(3) Notification to Commonwealth Employment Service
Where a decision has been made to terminate the employ-

ment of team members, on account of redundancy, the
Company shall notify the Commonwealth Employment Serv-
ice thereof as soon as possible, giving relevant information
including a written statement of the reason(s) for the
termination(s), the number and categories of the team mem-
bers likely to be affected, and the period over which the
termination(s) are intended to be carried out.

(4) Severance Pay
(a) In addition to the periods of notice prescribed for

termination in Clause 11.—Contract of Employment
of this Agreement a team member whose employ-
ment is terminated by reason of redundancy shall be
entitled to the following amounts of severance pay
in respect of a continuous period of service:
Period of Continuous Service Severance Pay
Less than 1 year Nil
1 year and less than 2 years 4 weeks’ pay
2 years and less than 3 years 6 weeks’ pay
3 years and less than 4 years 7 weeks’ pay
4 years and over 8 weeks’ pay

(b) “Week’s Pay” means 38 hours of the ordinary time
hourly rate of pay for the team member concerned.

(c) The severance payment shall not exceed the amount
which the team member would have earned if em-
ployment with the Company had proceeded to the
team member’s 65th birth date.

(d) Continuity of Service
For the purpose of this clause continuity of service
shall not be broken on account of:

(i) any interruption or termination of the employ-
ment by the Company if such interruption or
termination has been made merely with the
intention of avoiding obligations under this
Agreement.

(ii) any absence on account of personal sickness
or accident for which a team member is enti-
tled to claim sick pay as prescribed by this
agreement or on account of leave lawfully
granted by the Company; or

(iii) any absence with reasonable cause, proof
whereof shall be upon the team member.
Provided that in the calculation of continuous
service under this paragraph any time in respect
of which a team member is absent from work
except time for which a team member is entitled
to claim annual leave, sick pay, long service leave
and public holidays as prescribed by this Agree-
ment shall not count as time worked.

(5) Alternate Employment
The Company in a particular redundancy case, may make

application to the Western Australian Industrial Relations Com-
mission to have the severance pay prescription varied if the
Company obtains mutually acceptable alternative employment
for a team member.

(6) Team member Leaving During Notice
A team member whose employment is terminated on ac-

count of redundancy may terminate his or her employment
during the period of notice and, if so, shall be entitled to the
same benefits and payments under this clause had he or she
remained with the Company until the expiry of such notice. In
such circumstances the team member shall not be entitled to
payment in lieu of notice.

(7) Written Notice
In the case of redundancy the Company shall, as soon as

practicable, but prior to the termination of the team member’s

employment, give to the team member a written notice con-
taining, among other things, the following:

(a) the date and time of the proposed termination of the
team member’s employment;

(b) details of the monetary entitlements of the team mem-
ber upon the termination of his/her employment
including the manner and method by which those
entitlements have been calculated;

(c) advice as to the entitlement of the team member to
assistance from the Company, including time off
without loss of pay in seeking other employment, or
arranging training or retraining for future employ-
ment; and

(d) advice as to the entitlements of the team member
should he/she terminate his/her employment during
the period of notice.

(8) Payment in Lieu Treated as Service
If the Company makes payment in lieu for all or any of the

period of notice prescribed by subclause (4) hereof, then the
period for which such payment is made shall be treated as
service for the purposes of computing any service related en-
titlements of the team member arising pursuant to this
Agreement and shall be deemed to be service with the Com-
pany for the purposes of Long Service Leave.

(9) Transfer to Lower Paid Duties
Where a team member whose job has become redundant

accepts an offer of alternative work by the Company the rate
of pay for which is less than the rate of pay for the former
position, the team member shall be entitled to the same period
of notice of the date of commencement of work in the new
position as if his/her employment has been terminated, and
the Company may at its option, make payment in lieu thereof
of an amount equal to the difference between the former rate
of pay and the new lower rate for the number of weeks of
notice still owing.

(10) Team members With Less Than One Year of Service
This clause shall not apply to team members with less than

1 year’s continuous service and the general obligation of the
Company should be no more than to give relevant team mem-
bers an indication of the impending redundancy at the first
reasonable opportunity, and to take such steps as may be rea-
sonable to facilitate the obtaining by the team members of
suitable alternative employment.

(11) Team members Exempted
This clause shall not apply where employment is terminated

as a consequence of conduct that justifies dismissal or in the
case of casual team members.

13.—PAYMENT OF WAGES
(1) Payment of wages for all team members shall be by elec-

tronic funds transfer (EFT) directly into a bank, building
society, credit union or other recognised financial institution
account on a day not later than Tuesday of each week as noti-
fied in writing to the Company.

(2) Where the Company and the majority of team members
within a department or section agree, wages may be paid fort-
nightly or four weekly.

(3) The Company may deduct from wages due to a team
member such amounts as authorised in writing by such team
member on a Company approved authority form.

14.—TIME AND WAGES RECORD
(1) The Company shall keep, or cause to be kept, a record or

records containing the following particulars:
(a) Full name and last known residential address.
(b) The classification under which he/she is remuner-

ated.
(c) The starting and finishing times and the hours worked

each day and each week.
(d) The number of ordinary hours and the number of

overtime hours worked each week.
(e) The wages and overtime (if any) paid each week,

and any deductions made therefrom.
Any automatic recording by machines shall be
deemed to comply with this provision to the extent
of the information recorded.
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(2) Subject to this clause the time and wages record shall be
open for inspection by a duly accredited official of the Union
during the usual office hours at the Company’s office or other
convenient place and the official may be allowed to take ex-
tracts therefrom.

(3) Before an inspection takes place a Union Official shall
give reasonable notice of not less than 24 hours to the Com-
pany.

(4) No inspection by a Union Official shall occur of the time
and wages records of a team member or former team member
who

(a) is not a member of the union; and
(b) has given written notice to the Company that he/she

does not consent to a Union Official having access
to those records.

(5) The Company shall ensure that subclause (4) is com-
plied with.

(6) The Union Official is empowered to inspect the notifica-
tion referred to in subclause (4)(b).

(7) A team member who has given notification referred to in
subclause (4)(b) may by written notice to the Company, with-
draw the notification and upon that withdrawal, the notification
ceases to be of effect.

(8) The time and wages records shall be kept in such a man-
ner that access by a Union Official to the records of team
members does not give access to records of team members
who are not members of the Union and have notified the Com-
pany that they do not consent to a Union official having access
to the records.

15.—WAGES
(1) Wages Payable

(a) Progression to higher levels of the Skills Matrix Wage
Rates prescribed in Appendix C shall be subject to
successful assessment of competency in accordance
with Clause 16, Career Structures and Training.

(b) From any date after signing this Agreement, any team
which can demonstrate satisfactory achievement of
the first band of Team Skills (Appendix B) can bring
forward the first 2% increment as due on the 27th
May 1997.

(c) These payments are made in recognition of the right
of the Company to pursue the implementation of
efficiencies under this Agreement so as to achieve
targeted improvements in the areas of costs of manu-
facture. Furthermore, in recognition of team members
taking on responsibility in the team skills area and
participation in Continuous Improvement Activities.

(2) Gainshare Bonus Payable
An annual gainshare bonus scheme will be introduced and

savings will be shared on a 50/50 basis with team members
and the Company.

16.—CAREER STRUCTURES AND TRAINING
(1) General Conditions

(a) The Company recognises and accepts its responsi-
bility in the area of training and development and is
committed to the design, provision and implementa-
tion of training programmes to extend the knowledge
and skills of its team members. The overriding ob-
jective is to enable each team member to gain the
competence to perform, consistent with operational
needs, all of the tasks and activities associated with
a particular job to established performance criteria.

(b) Each team member is responsible for his/her own
learning, and will be given the opportunity to ac-
quire knowledge and skills to advance through the
levels and gain additional remuneration, subject to
demonstrated competence in the application of the
skills acquired. The Company is committed to pro-
viding a minimum of six forklift courses throughout
the life of this Agreement and is further committed
to provide such additional courses as deemed needed
by the Consultative Committee.

(2) Skills Matrix and Training
(a) The Skills Matrix (see Appendix B) sets out the vari-

ous skill levels in the mainstreams of Processing,
Packing, Raw Materials Stores, Warehouse.

(b) Levels in each mainstream of the Skills Matrix are
defined in Appendix B. The definition of each level
will be supported by Competency Standards docu-
ments which will set out Units of Competency,
Elements of Competency, Performance Criteria and
Competency Assessment Criteria.

(c) To enable progression through the Skills Matrix, each
level will be further supported by Training modules.
It is the Workplace Trainer’s responsibility to keep
these training modules up to date and ensure that
there are training modules for all tasks.

(3) Progression And Selection For Training
(a) Progression through the skills matrix will aim to give

team members the opportunity to advance to the lim-
its of their individual interests and capacities. It is
recognised that progression may be constrained by
production requirements, training resources, the
availability of equipment and safety factors.

(b) Training programmes will be designed and made
available by the Company according to its current
and future operational needs. Places on these pro-
grammes will be made available having regard to
the skills profile of the workforce and recognising
that preference will be given to permanent team
members before casual team members.

(c) Team members will be selected by each team for a
training programme/position according to the follow-
ing guideline criteria:
• Team needs
• Team member’s stated preference
• Team member’s work performance and attitude
• Experience of team members if operational needs

so dictate
• Previous training undertaken
• The achievement of an acceptable level of profi-

ciency from previous training
• Demonstrated aptitude for the skills which are to

be acquired
• Company needs as required

(d) Where a dispute arises out of this clause, refer to the
resolution of disputes clause (Clause 9)

(4) Competency Assessment
(a) Specific and objective knowledge and skill assess-

ment will be carried out to assess levels of
competence. All skills acquired will be required to
be demonstrated. Specific Modules will not be re-
garded as complete until competency testing
requirements, including both theoretical and practi-
cal tests where appropriate have been satisfied. No
increase in levels can be granted without having com-
pleted the appropriate modules in each level.

(b) All competency assessment will be conducted by
either of the following methods: (can be chosen by
the trainee or assessor)

(i) a workplace assessor who has been assessed
as competent in the task and is an expert in the
task. OR

(ii) a workplace assessor who has been assessed
as competent in the task who is NOT an ex-
pert in the task must have an acknowledged
expert in that skill to assist in assessing.

In the event of a disagreement the results will be
reviewed by the appropriate coordinator. If agree-
ment is still not reached, the matter will be referred
to the Consultative Committee for recommendation.

(5) Record of Training and Experience
Team members will each be issued with a team member In-

formation and Training Document which will be the team
member’s endorsed record of skills attained and other relevant
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work experiences whilst employed by the Company. This state-
ment will be updated on the completion of further training.

(6) Utilisation and Upkeep of Skills
(a) All team members will be required to put acquired

skills into practice and participate in a job rotation
process. This is necessary for the retention of skill
levels.

(b) The allocation of work to team members will be sub-
ject to the operational needs of the business and will
have regard to the following criteria:
• Team members will be required to perform all du-

ties up to and including their current skill level.
For the purpose of maintaining all their skills, a
team member will be required to rotate into other
positions which involve other level skills for at
least 25% of their working time within a period.

• Team requirements will be the major directives.
• The most effective utilisation of available skilled

resources;
• Effective utilisation of each team member on any

of the activities in which the team member is com-
petent;

• Equitable allocation of work between team mem-
bers of similar skill attainment;

• Planning to allow acquisition of additional skills
by training;

• The need to ensure exposure to work activity re-
lated to all of the skills held by a team member for
the specific purpose of skill retention.

(7) Payment For Training
(a) It is agreed that additional training in accordance with

this clause may be undertaken either on or off the
job.

(b) Where training is undertaken during ordinary work-
ing hours the team member concerned shall not suffer
any loss of pay. Where on-site job specific training
is undertaken outside ordinary working hours pay-
ment for such time shall be according to Clause
22.—Overtime of this Agreement.

(c) Any costs incurred in connection with the undertak-
ing of such training shall be reimbursed by the
Company upon production of evidence of such ex-
penditure and report of satisfactory progress. Text
books paid for by the Company shall be retained as
Company property.

(8) Travel Costs
Travel costs incurred by a team member undertaking train-

ing in accordance with this clause which exceed those normally
incurred travelling to and from work shall be reimbursed by
the Company. Evidence of such costs incurred by a team mem-
ber will be required by the Company.

17.—SUPERANNUATION
(1) Contributions

(a) The Company shall contribute to the Fund a pre-
scribed percentage of the team member’s wage in
accordance with the provisions of the Superannua-
tion Guarantee Act 1992.

(b) The Company shall make such contributions monthly
for pay periods completed in such months, or at such
other time and in such manner as may be agreed in
writing between the Trustees of a fund and the par-
ties to this Agreement from time to time.

(c) Notwithstanding the provisions of this clause, the
Company is not obliged to contribute to more than
one Fund in respect of a team member unless or-
dered to do so by an Order from any Industrial
Tribunal or by legislation.

(d) If at any time the Company becomes bound by an
order of any industrial tribunal or by legislation to
contribute to another superannuation fund in respect
of a team member then the Company’s liability to
make contributions in respect of that team member
pursuant to this clause will be reduced by the amount
of the contribution the Company is required by any

order made by any Industrial tribunal or by legisla-
tion to make from the date the Company becomes
bound to make such contributions.

(2) Definitions
For the purposes of this clause:

“Fund” means the Australian Retirement Fund or The
Smith’s Snackfood Company Superannuation Plan which
complies with the Australian Government’s Operational
Standards for Occupational Superannuation funds.

“Wage” means the ordinary periodic wage of an amount
equal to or greater than $450 per month paid by the Com-
pany to a team member and includes other remuneration
to be taken into account as “wages” under the Superan-
nuation Guarantee (Administration) Act 1992.

18.—HOURS OF WORK
(1) Ordinary Hours

(a) The ordinary hours of work shall be an average of
38 hours per week over any five days of the week
worked over any one of the following cycles.

(i) 38 hours within a work cycle not exceeding 5
consecutive days.

(ii) 152 hours within a work cycle not exceeding
28 consecutive days provided that this work
cycle is subject to agreement as provided by
subclause (2) Clause 19. -Rostered Days Off.

(2) Day Work
The ordinary hours of work for day workers shall be worked

continuously except for meal breaks between 6.00am and
6.00pm Monday to Friday, subject to subclauses (1) of Clause
21.—Work on Public Holidays of this Agreement.

(3) Shift Work
The ordinary hours of shift work are provided for in subclause

(2) of Clause 23.—Shift Work.
(4) Changes to shifts
The time commencing and finishing shifts may be varied by

the Company by the giving of seven days notice to the team
member/s concerned or a shorter period of notice by agree-
ment.

(5) Implementation of 38 Hour Week
The ordinary hours shall be an average of 38 per week to be

worked on the following basis:
(a) By team members working less than eight ordinary

hours each day; or
(b) By fixing one weekday on which all team members

will be off during a particular work cycle; or
(c) By rostering team members off on various days of

the week during a particular work cycle so that each
team member subject to agreement as provided by
subclause (2) Clause 19.—Rostered Days Off, has
one week day off during that cycle.

(d) By team members working up to a maximum of 40
hours in any week provided that over a period of six
months the average weekly hours shall not exceed
38 hours.

(e) By team members working ordinary hours in excess
of eight but not exceeding ten on any one day over a
four day working week.

19.—ROSTERED DAYS OFF
(1) Where the ordinary hours of work for a team member

are to be worked in accordance with paragraph (d) of subclause
(5) of Clause 18.—Hours of Work of this Agreement such
team member will accrue a credit of two (2) hours each week
which shall accumulate. Such accumulation may be taken as a
rostered day off duty at a time that is agreed between the Com-
pany and the team member, or where appropriate, the Company
and the majority of team members in the enterprise, section or
sections concerned.

(2) Six (6) RDO’s may be accrued by agreement between
the Company and the team member.

20.—MEAL AND TEA BREAKS
(1) The time of taking scheduled meal and tea breaks once

having been determined may be altered by the Company if it
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is necessary to do so in order to meet the requirements for
continuity of production. The duration of the meal break shall
be 30 minutes and tea break 15 minutes.

(2) No team member shall be required to work more than
six hours without a meal break. No team member shall be
required to work more than four hours without a paid tea break.

21.—HOURS WORKED ON PUBLIC HOLIDAYS
(1) Public Holidays

(a) All team members (other than casuals) shall be enti-
tled to those public holidays as prescribed by the
Award; provided that another day may be taken as a
holiday by agreement between the Company and
team member in lieu of any of the public holidays.

(b) Where a Public Holiday falls on a Saturday or a Sun-
day or on a day on which a team member is not
rostered to work ordinary hours, the public holiday
shall be observed on the next succeeding working
day or on such other day as may be agreed by the
Company and the team member.

(c) All work performed by team members on any of the
public holidays listed above shall be paid for at the
rate of double time and a half.

(d) Where a team member (other than a casual) is re-
quired for work on a public holiday the team member
shall be paid for a minimum of four hours at the rate
of double time and one half.

(e) With respect to shift workers this clause shall not
apply to ordinary hours worked on a shift of which
the minor portion falls on a Public Holiday,

22.—OVERTIME
(1) Payment For Overtime

(a) Subject to the provisions of this subclause, all work
performed outside a team member’s ordinary work-
ing hours as defined in Clause 18.—Hours of Work
or Clause 23.—Shift Work shall be paid for at the
rate of time and one half for the first two hours and
double time thereafter, double time will apply for
hours worked on Sunday and for hours worked after
12.00 noon Saturday.

(b) In computing overtime each day shall stand alone
but when a team member works overtime which con-
tinues beyond midnight on any day, the time worked
after midnight shall be deemed to be part of the pre-
vious days work for the purposes of the subclause.

(2) Call Out
Where a team member (except casuals) is recalled to work

without prior notice after leaving the Company premises they
shall be paid for a minimum of four hours’ work at the appro-
priate overtime rate.

(3) On Call
A team member shall be paid at ordinary rates for all time

required by the Company to hold in readiness to work outside
ordinary working hours until release.

(4) Meal Allowance
A team member who works overtime in excess of two hours

shall be entitled to a paid meal break of not less than 20 min-
utes to be taken at a time agreed to between the team member
and the Company. In addition, a team member shall also be
paid a meal allowance of $8.50 where a day’s prior notice of
the requirement to work such overtime has not been given.

(5) Rest Period After Overtime
(a) Where overtime work is necessary it shall, wherever

reasonably practicable, be so arranged that team
members have at least ten consecutive hours off duty
between the work of successive days.

(b) A team member who works so much overtime between
the termination of work on one day and the commence-
ment of ordinary hours on the next day, that the team
member has not had at least 10 consecutive hours off
duty between those times, shall, subject to this subclause
be released after completion of such overtime until the
team member has had 10 consecutive hours off duty
without loss of pay for ordinary working time occur-
ring during such absence.

(c) If, on the instructions of the Company, a team mem-
ber resumes or continues work without having had
10 consecutive hours off duty, the team member shall
be paid at double rates until the team member is re-
leased from duty for the rest period and shall be
entitled to be absent until having had 10 consecutive
hours off duty without loss of pay.

(6) Travel Home After Overtime
Where a team member, except for a shift team member, is

detained at work until it is too late to travel by the last ordi-
nary bus, train or other regular public conveyance to his/her
usual place of residence, the Company shall provide transport
to the team members usual place of residence, free of charge.
This clause shall not apply to any team member who has their
own means of transport.

(7) Overtime Restrictions
The Union or any team member/s covered by this agree-

ment shall not in any way, whether directly or indirectly, be a
party to or concerned in any ban, limitation or restriction upon
the working of reasonable overtime in accordance with the
requirements of this clause.

23.—SHIFT WORK
(1) Definitions
For the purposes of the clause—

“Afternoon Shift” means any shift finishing after
6.00pm Monday to Friday inclusive and at or before
12.30am Tuesday to Saturday inclusive.

“Night Shift” means any shift finishing at or before
8.30am Monday to Friday inclusive.

“Early Morning Shift” means any shift starting between
4.00am and 6.00am Monday to Friday inclusive.

“Rostered Shift” means a shift for which the team mem-
ber concerned has had at least two working days notice.

“Permanent Night Shift” means a night shift which does
not rotate or alternate with another shift so as to give a
team member at least 1/3rd of their working time off night
shift in each shift cycle.

(2) Ordinary Hours of Shift Work
(a) The ordinary hours for a shift worker shall not be

worked in accordance with subclause (5) Clause
18.—Hours of Work.

(b) Subject to the following conditions, a shift worker
shall work shifts at such times as the Company may
require:

(i) A team member shall not be required to work
more than one shift in each 24 hours.

(ii) Shift rosters will specify the commencing and
finishing times of ordinary work hours of the
respective shifts.

(iii) The method of working shifts may in any case
be varied as to all or a section of the team
members by agreement between the Company
and the majority of team members concerned
and the Union. The agreement by the Union
will not be unreasonably withheld.

(iv) The time of commencing and finishing shifts
once having been determined may be varied
by the Company by the giving of seven days
notice to the team member/s concerned of a
shorter period of notice by agreement.

(c) Where a team member works a shift which contin-
ues beyond midnight or commences before midnight
on any day the team member shall be deemed to have
worked on the day on which the majority of hours
were worked

(3) Shift Work Allowances
A shift worker shall be paid the following percentage allow-

ances in addition to his/her ordinary rate for the duration of
work on a rostered shift:

(a) on early morning shift 10%
(b) on afternoon shift 17.5%
(c) on night shift 17.5%
(d) on permanent night shift 30%
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24.—SICK LEAVE
(1) Sick Leave

(a) Subject to the other provisions of this clause a team
member, other than a casual, unable to attend or re-
main at work because of personal illness or injury is
entitled to be absent from work without loss of ordi-
nary pay (“sick leave”).

(b) Sick leave accrues at the rate of 1.46 hours per week
for full time team members, and on a pro rata basis
for part time and fixed term team members.

(c) Sick leave entitlements not taken shall accrue from
year to year.

(2) Entitlement Conditions
(a) A team member shall before or at the usual time of

commencement (and in any event not later than 24
hours after the commencement of absence unless ex-
traordinary circumstances apply) inform the
Company of the nature of the injury or illness and
the estimated duration of the absence.

(b) A team member shall prove to the satisfaction of the
Company their inability to attend for duty on the day or
days for which sick leave is claimed. Provided that a
team member will be allowed two single days absence
each year without the need for evidence to be provided.

(3) Supplementary Sick Leave
(a) It is recognised that team members may experience

serious and long term illnesses resulting in disable-
ment/disability. Supplementary sick leave can be used
to claim payment for illness and non compensable
injury except:

(i) absences of less than two (2) weeks duration
after ordinary sick leave has expired;

(ii) any deliberate self inflicted injury or illness;
(iii) alcohol or drug related illness/accident;
(iv) injury and illness arising from professional and

paid activity.
(b) Payment for supplementary sick leave requires medi-

cal certification for the whole period off work,
specifying the condition suffered by the team mem-
ber. Back dated certificates will not be accepted, and,
in some cases the Company, at its expense, may re-
quire a second opinion from a nominated Medical
Practitioner.

(c) Each supplementary sick leave claim will stand alone.
(d) A team member is entitled to claim supplementary

sick leave up to twelve (12) weeks in any continu-
ous twelve (12) month period.

(e) Supplementary sick leave entitlement will only ap-
ply when a team member exhausts ordinary sick leave
entitlements.

(f) Should the team member qualify for future ordinary
sick leave entitlements during a period of supple-
mentary sick leave, supplementary sick leave will
be suspended until ordinary sick leave entitlements
have again expired.

(g) Payment will be made at the ordinary time rate im-
mediately following the expiry of ordinary sick leave.

(h) Payment for the first two weeks of supplementary
sick leave will be made retrospectively.

(i) Supplementary sick leave does not accumulate.
(j) Supplementary sick leave shall not affect continuity

of service.

25.—ANNUAL LEAVE
(1) Entitlement/Period of Leave
At the end of each 12 months’ employment with the Com-

pany, all team members will be entitled to four (4) weeks annual
leave, exclusive of Public Holidays and may be taken in any
manner agreed between the Company and the team member.
No team member will accrue more than four (4) weeks with-
out written approval from management.

(2) Payment
The following payments shall be made to each team mem-

ber, immediately before proceeding on annual leave:
(a) Day Workers—ordinary pay plus a loading of 17.5%;

or,
(b) Shift workers—ordinary pay as defined plus “Shift

Allowance” as provided for in subclause (3) Clause
23.—Shift Work or 17.5% whichever is the greater.

(3) Taken In Advance
(a) If the Company and the team member so agree, an-

nual leave may be taken wholly or partly in advance
before the team member has become entitled to an-
nual leave.

(b) Unless a team member has taken all annual leave in
advance for the current year, the team member be-
comes entitled at the end of a year of employment,
to that part of the annual leave not already taken.

(4) Termination of Employment
A team member whose employment is terminated shall be

entitled to:
(a) Payment for their accrued annual leave entitlements

including 17.5% leave loading and in accordance with
subclause (1) of this clause; and

(b) In respect of their current year of employment, all
accumulated pro rata annual leave.

26.—JURY SERVICE/BEREAVEMENT LEAVE
(1) A team member who is required to attend jury service

during ordinary working hours will be reimbursed by the Com-
pany an amount equal to the difference between the amount
paid in respect of the attendance for such jury service and the
amount of ordinary wages that would have been earned had
the team member not been on jury service.

(2) In the event of death of the team member’s spouse, defacto
spouse, child or step child, parent or step parent, brother, sis-
ter and grandparents, paid bereavement leave of up to 2 days
will be granted. Where requested, the team member is to sup-
ply evidence of the death and the relationship to the deceased.

27.—PARENTAL LEAVE AND ADOPTION LEAVE
Parental leave shall be granted in accordance with Schedule

14 of the Industrial Relations Act 1988 (Cth).

28.—SPECIAL LEAVE
(1) A team member may be granted paid leave for emer-

gency or compassionate reasons of up to three days in a calendar
year.

Examples of circumstances where leave may be granted in-
clude:

(a) Family illness;
(b) Moving house;
(c) Emergency domestic situations (eg. fire, theft, burst

plumbing);
(d) Natural disasters (e.g. bush fires, floods).

(2) Each case will be considered on its merits. Management
may grant such leave as it considers necessary in the circum-
stance, and shall not necessarily grant the full three days in
each case.

(3) The Company may, in its sole discretion, grant special
replacement leave where a team member has, for reasons of
sickness or accident, been prevented from enjoying the ben-
efits of annual leave. In exercising this discretion, the Company
will have regard to the duration of the illness/incapacity rela-
tive to the period of leave.

29.—LONG SERVICE LEAVE
A team member shall be entitled to long service leave in

accordance with the Long Service Leave General Order as
printed in Volume 70 of the West Australian Industrial Ga-
zette at page 2079.
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30.—PROTECTIVE CLOTHING AND EQUIPMENT

(1) Personal Clothing

(a) Subject to the terms and conditions of this clause the
Company will issue uniforms to team members.

(b) An original issue of new clothing will be made to
each team member on commencement and individual
garments will be replaced by the Company on a rea-
sonable wear and tear basis as determined between
the team member and the team member’s coordina-
tor.

(2) Protective Clothing/Equipment

(a) Suitable gloves, goggles, masks and other protective
clothing and equipment will be provided by the Com-
pany for such work that reasonably requires their use.

(b) A team member who is supplied with any of the cloth-
ing or equipment specified will wear or use, as the
case may be, this clothing and equipment.

(c) The Company requires, as a condition of employment
of all team members, that they wear safety shoes. The
Company will provide team members with one pair of
shoes free of charge on commencing and replace these
shoes on a reasonable wear and tear basis.

(d) Team members supplied with clothing and protec-
tive clothing/equipment in accordance with this
clause will replace or pay for any such clothing so
supplied if lost or damaged through the team mem-
ber’s negligence.

(e) All clothing issued to a team member will be returned
to the Company on the termination of employment
in good condition, fair wear and tear excepted, or
paid for at replacement cost by the team member.

(3) First Aid Equipment

The Company shall provide and maintain first aid kits in all
sections of the enterprise.

APPENDIX A

CHARTER OF THE CONSULTATIVE COMMITTEE

Members of this committee are committed to achieving im-
provements in productivity at the same time providing more
secure and rewarding employment through cooperation.

(1) The Consultative Committee has the authority to make
decisions within the scope as defined by this charter.

(2) The Consultative Committee members will be responsi-
ble for:

(a) Attending all meetings and discussing all matters
raised except any matter which are likely to give rise
to an industrial dispute or grievance or which is of a
personal nature.

(b) Consulting with other team members in order to en-
courage their involvement in the ongoing search for
measures to improve productivity and efficiency and
to foster a fully committed and informed work place.

(c) Reporting back regularly and representing team
members.

(d) Ensuring effective implementation of change through
proper planning and consultation.

(e) Promoting to management and team members the
importance and benefits of systematic training, job
satisfaction and personal development of all team
members.

(f) Assisting with the design, conduct and administra-
tion of the training syllabus.

(g) Making recommendations to management as required
regarding any objections or protests lodged by a team
member arising out of matters concerning training
or assessment (non industrial disputes).

(3) The Committee shall have the right to present informa-
tion and or seek advice from the Union and or relevant bodies.
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APPENDIX C

RATES OF PAY AND SKILL LEVEL DEFINITIONS
Skills Matrix Wage Rates

27 MAY 97 25 NOV 97 25 MAY 98
Level 4 498.00 507.96 518.11 528.48
Level 3 475.36 484.86 494.56 504.45
Level 2 418.76 427.13 435.67 444.39
Level 1 396.13 404.05 412.13 420.37

Payment for the following levels will be made when a team
member has been assessed as competent in all the modules
required for that level.

Team Members on wage rates equivalent to Induction, Level
2A and 3A (in the previous enterprise agreement) will remain
on those rates until such time as they have completed all the
modules required to receive the full level 2 or level 3 rates of
pay.

Skills Level Definitions
Level 4

• the number of people required at this level will be
determined by management.

• has highly developed knowledge, skill and capacity
for self direction within streams and in doing so

• is multi skilled in at least 4 machines of any combi-
nation, for example: three packing machines and one
fryer, or three fryers and packing machine, or two
packing machines and two fryers etc.

• participates in most team skills
• has completed all Level 3
• is responsible for workplace housekeeping and hy-

giene
Level 3
Has demonstrated capacity for self-directed operating and

in so doing:
• exercises decision making
• participates in most team skills
• has completed Level 2
• is responsible for workplace housekeeping and hy-

giene
Level 2
Performs proceduralised tasks within streams and in so do-

ing:
• is able to recognise faults and take corrective action
• is able to interpret and record data
• participates in some team skills
• has completed Level 1
• is responsible for workplace housekeeping and hy-

giene
Level 1
has completed Company Induction (one week duration

spending time in each department including general induc-
tion, occupational health and safety, hygiene and quality,

company policies and procedures, a day in packing, process-
ing, raw stores and warehouse). This may be fast tracked at
management’s discretion in recognition of prior learning, how-
ever all new team members will be required to complete this
stage within their first two months of employment.

• works with a buddy
• exercises minimal decision making
• is able to carry out simple instructions
• is responsible for workplace housekeeping and hy-

giene

ENGINEERING
Level 6
Is qualified in electronic/plc and has completed all training

modules
participates in most team skills
Level 5
Entry level for those team members qualified in electronics/

plc
participates in most team skills
OR
Fault find and repair all equipment and has completed all

training modules
Has completed Level 4
participates in most team skills
Level 4
Entry Level Mechanical Fitter who has a restricted electri-

cal license
OR
“A” class electrical license

participates in some team skills

31.—SIGNATORIES
Representatives of the parties to the Agreement, The Smiths

Snackfood Company Limited; the Food Preservers Union of
Western Australia have signed this clause indicating their agree-
ment.
............................Signed............................
JOHN MILLEN
for and on behalf of The Smiths Snackfood Company Limited
............................Signed............................
NARELLE GADSBY
for and on behalf of The Smiths Snackfood Company Limited
............................Signed............................
JOSEPH BULLOCK
for and on behalf of The Food Preservers’ Union of Western
Australia Union of Workers



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 95777 W.A.I.G.

WESFI MANUFACTURING PTY LTD, DARDANUP
(WESBOARD PARTICLEBOARD AND LPM
DIVISION—ENTERPRISE BARGAINING)

AGREEMENT 1996
No. AG 20 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Wesfi Manufacturing Pty Ltd, Dardanup

and

The Forest Products, Furnishing and Allied Industries
Industrial Union of Workers, WA Branch and Others.

No. AG 20 of 1997.

Wesfi Manufacturing Pty Ltd, Dardanup (Wesboard Particle
and LPM Division—Enterprise Bargaining) Agreement

1996.

COMMISSIONER P.E. SCOTT.

12 March 1997.
Order.

HAVING heard Mr M Borlase on behalf of the Applicant, Mr
T Daly on behalf of The Forest Products, Furnishing and Al-
lied Industries Industrial Union of Workers, WA Branch, Mr
D Leeder on behalf of the Communications, Electrical, Elec-
tronic, Energy, Information, Postal, Plumbing and Allied
Workers Union of Australia, Engineering and Electrical Divi-
sion, WA Branch and Mr G Sturman on behalf of the
Automotive, Food, Metals, Engineering, Printing and Kindred
Industries Union of Workers Western Australian Branch and
by consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders:

THAT the Wesfi Manufacturing Pty Ltd, Dardanup
(Wesboard Particleboard and LPM Division—Enterprise
Bargaining) Agreement 1996 in the terms of the follow-
ing schedule be registered on the 17th day of February
1997.

(Sgd.) P.E. SCOTT,
[L.S.] Commissioner.

Schedule.

ENTERPRISE AGREEMENT

1.0—TITLE
The WESFI Manufacturing Pty Ltd, Dardanup,

(WESBOARD Particleboard and LPM Division—Enterprise
Bargaining) Agreement 1996.

2.0—ARRANGEMENT
Clause Number

Title 1
Arrangement 2
Application 3
Parties Bound 4
Dates and Period of Operation 5
Relationship to Parent Awards 6
No Extra Claims 7
Objectives 8
Trade Union Training Leave 9
Right of Entry 10
Casual and Contract Labour 11
Training 12
Classification Determination 13
Family Leave 14
Superannuation 15
Dispute Resolution Procedure 16
Special Conditions 17
Remuneration 18
Shift Swap 19
Board of Review 20
Signatories to Agreement 21
Attachment A—Performance Based Remuneration
Attachment B—Performance Calculation
Attachment C—Team Based Organisational Culture
Attachment D—Employees Bound by Agreement

3.0—APPLICATION
This agreement shall apply to WESFI Manufacturing Pty

Ltd, Dardanup (WESBOARD Particleboard and LPM Divi-
sion) and to all employees engaged under the terms and
conditions of the following awards:

• Particleboard Industry Award (SWLD) No. 101978.
• Metal Trades (General) Award 1965.

4.0—PARTIES BOUND
(a) This agreement shall be binding on:

• WESFI Manufacturing Pty Ltd, Dardanup,
(WESBOARD Particleboard and LPM Division).

• The Forest Products, Furnishing and Allied Indus-
tries, Industrial Union of Workers, WA.

• The Automotive, Food, Metals, Engineering, Print-
ing and Kindred Industries Union of
Workers—Western Australian Branch

• Communications, Electrical, Electronic, Energy, In-
formation, Postal, Plumbing and Allied Workers
Union of Australia, Engineering and Electrical Di-
vision, WA Branch.

• All employees who are engaged in any of the occu-
pations specified in the Awards referred in Clause 3.

(b) The parties will oppose any applications by other
parties to be joined to this agreement.

5.0—DATES AND PERIOD OF OPERATION
The parties agree:

• that this agreement will become retrospectively ef-
fective to the first pay period on or after September
2, 1996 with respect to the first fixed increase and
otherwise effective on the date it is signed by all par-
ties;

• that this agreement will be paid from the date it is
ratified by the Western Australian Industrial Rela-
tions Commission;

• that this agreement shall remain in operation for a
period of 24 months from September 3, 1996;

• that negotiations for a new enterprise agreement will
commence during the month of June 1998.

6.0—RELATIONSHIP TO PARENT AWARDS
This agreement shall be read and interpreted wholly in con-

junction with those awards specified in clause
3.0—Application, provided that where there is any inconsist-
ency, this agreement shall take precedence.

7.0—NO EXTRA CLAIMS
All parties agree that State Wage Case Decisions occurring

during the life of this agreement will not be made available to
employees covered by this agreement and that no extra claim
or claims will be made unless consistent with State Wage Case
Decisions.

8.0—OBJECTIVES
The objectives of the agreement are to facilitate and commit

the parties to ensuring the WESBOARD plant becomes a more
productive and efficient operation and further to:

• provide excellence in meeting customer require-
ments.

• provide rewarding and fulfilling jobs.
• ensure the plant operates to best standard in safety

and quality.
• continue investment in the productive capacity of the

enterprise and other measures to increase the secu-
rity of employees’ employment

The objectives shall be achieved by:
• the total package of this agreement which includes

achievement of performance levels; and specifically,
• the implementation of a team based organisational

culture as per Attachment C which will focus on pro-
ducing the following outcomes:

• continuously improving performance, work methods
and efficiency and customer service improvements
and maintenance of AS/NZ9001 quality systems,
IS014001 Environmental Management Systems and
Safety Systems.
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9.0—TRADE UNION TRAINING LEAVE
9.1 A permanent employee nominated by the relevant union

shall be allowed leave without the loss of pay to attend Trade
Union Training Courses conducted and approved by the rel-
evant trade union subject to the following conditions:

9.1.1 An accredited union representative shall upon applica-
tion in writing from the union be granted up to 4 days leave
with pay each calendar year (maximum of 25 days across the
three site unions per year), non cumulative to attend Trade
Union Training Courses.

9.1.2 The application for leave shall contain the period of
time for which leave is sought and the description and content
of the course to be attended and where the course is to be
conducted by the relevant trade union.

9.1.3 The granting of such leave shall be subject to the un-
ion giving not less than four weeks notice in writing or such
lesser period as may be agreed between the company and the
union.

9.1.4 An employee who has completed six months with the
company (or lesser period of service as may be agreed upon
between the company and the union) shall be eligible for such
leave.

9.1.5 The time of taking such leave shall be arranged so as
to minimise any adverse effect on the company’s operations

9.1.6 The company shall not use sub-clause 9.1.5 to avoid
its obligation under this clause.

9.1.7 The company shall not be liable for any additional ex-
penses associated with an employee’s attendance at a course
other than the payment of ordinary time earnings for such ab-
sence. For the purpose of this clause ordinary time earnings
shall be defined as the relevant award classification rate in-
cluding supplementary payments and shiftwork loadings where
relevant plus overaward payment where applicable.

9.1.8 Leave rights granted in accordance with this clause
will not result in an additional payment or alternative time off
to the extent that the course attended coincides with a rostered
day off or any other concessional leave.

10.0—RIGHT OF ENTRY
On notifying the company or the company’s representative,

the Secretary or any authorised officer of a union party to this
agreement shall have the right to visit any job at any time
when work is being carried on, whether during or outside the
ordinary working hours for the purpose of discussing legiti-
mate union business with employees covered by this agreement
provided that the Secretary or any authorised officer does not
unduly interfere with the work in progress.

The Secretary or authorised officer of a union party to this
agreement shall recognise the company’s safety standards when
visiting any job and will advise the company or company’s
representative on leaving the company premises.

11.0—CONTRACT LABOUR
It is agreed that contract labour can be used on site to per-

form work that cannot be performed by WESFI Pty Ltd
personnel for reasons outlined below. Contractors will not be
used to replace or diminish permanent employee status. Com-
mitment is given that the use of contractors on site is covered
by the following principles:

11.1 Communication
11.1.1 The engagement of contractors will be advised

through:
(a) the “daily inspections and repairs plan” (for

metal trades)
(b) the weekly WESFI shift roster
(c) the weekly WESFI shift roster for Finishing

Section (for timber workers)
11.1.2 Meetings consistent with the team based cul-

ture will be held to allow issues to be raised
and addressed regarding the use of contrac-
tors.

11.1.3 Where the engagement of contractors does not
follow the agreed principles this should be
brought to the attention of the Operations
Manager so the situation can be addressed.

11.1.4 In any event a monthly meeting with relevant
site representatives will be held to plan and
review contractor requirements on site.

11.2 Wherever practicable, engagement of contractors will
not be used to deny employees the opportunity to
increase their breadth of experience within the Com-
pany.

11.3 Employees working alongside contractors are to be given
fair treatment in job allocation and overtime except in
the case of a requirement for specialist skills.

11.4 Engagement of contractors will be to satisfy the short
term demands of the business and will be hired for a
clearly defined circumstance. Such circumstances are
described below:

11.4.1 Above normal increase in work output which
results in non recurring peak loads which are
beyond the capacity of the workforce to com-
plete with reasonable overtime.

11.4.2 Breakdown, repair or modification work
deemed as an emergency case.

11.4.3 The requirement for skills not currently held
by WESFI Pty Ltd employees or to supple-
ment skills currently held by those employees.
Where skills are not present on site, emphasis
should be placed on the provision of training
and the development of those skills on site
where viable.

11.4.4 Installation work.
11.4.5 Site services, repairs and installation works,

eg. plumber.

12.0—TRAINING
As specified in the Metal Trades (General) Award No. 13 of

1965, the company will commit to all apprentices and trainees
continuing to receive paid training which meets the require-
ments of the Industry Training Advisory Board and results in
a consistent national qualification.

13.0—CLASSIFICATION DETERMINATION
13.1 The parties agree that a committee of Management and

employee representatives will be established to review the
application of classification determination criteria to Metal
Trade specifications.

13.2 The parties agree that a committee of Management
and employee representatives will be established to finalise
classification determination criteria (matrix) and review the
application of such to production operators. The parties will
endeavour to finalise the matrix by the end of March 1997.

14.0—FAMILY LEAVE
14.1 To assist employees with family responsibilities the

parties agree to the following family leave provisions:
14.2 Full and part time employees shall be entitled to utilise

up to 5 days (non cumulative) of accrued annual or sick leave
per annum to provide short term assistance to ill members of
their immediate family, provided:

14.2.1 Satisfactory evidence of illness is provided.
14.2.2 The employee has responsibility for the care of the

family member concerned.
14.2.3 The family member is either:

(a) A member of the employee’s household, or
(b) a member of the employee’s family (as defined in

the Sex Discrimination Act 1984)

15.0—SUPERANNUATION
The parties to this Agreement affirm their commitment to

Westscheme.

16.0—DISPUTE RESOLUTION PROCEDURE
Clause 34—Avoidance of Industrial Disputes in the Metal

Trades (General) Award 1965 will be used for the purposes of
resolution of matters for all employees covered by this agree-
ment.

17.0—SPECIAL CONDITIONS
17.1 Tool Replacement Policy
The tool allowance is intended to allow for normal mainte-

nance, replacement or upgrade of a tradesperson’s toolbox.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 95977 W.A.I.G.

After all due care is taken by the tradesperson, and there is
damage or loss of property, then the costs of replacement will
be reimbursed.

Where tools are lost through normal day to day use, then
these shall be replaced through the tool allowance. Each case
of damage or loss will be judged on its merit by the Engineer-
ing Manager.

17.2 Additional Call Out Provision
17.2.1 The purpose of this clause is to deter unnecessary

disturbances to employees outside of working hours.
All calls to employees homes for technical advice
are to be made with the Senior Shift Supervisors
authority.

17.2.2 If an employee is called at home for technical advice
they will be paid:

(a) one hour at overtime rates if the call/s are made be-
fore 10:00pm; or

(b) two hours at overtime rates if the call/s are made
between 10:00pm and 06:00am.

18.0—REMUNERATION
18.1 This agreement provides for fixed increases in wages

over the 24 months of the agreement and in addition a variable
performance payment payable each production month which
is reflective of a given production months performance. The
payments are provided for as follows:

18.2 Fixed Increases:
18.2.1 A fixed increase of 4% on the ordinary hourly

rate payable from the first pay period com-
mencing on or after September 2, 1996; and,

18.2.2 A fixed increase of 4% on the ordinary hourly
rate payable from the first pay period com-
mencing on or after September 3, 1997.

18.3 Performance Based Increases:
18.3.1 A performance based increase will be payable

on the achievement of performance indicators
as set out in Attachment A.

18.3.2 The performance based increase is payable
monthly following achievement of the per-
formance indicators.

18.3.3 Employees on approved annual, long service
or sick leave will be eligible to receive the
performance based increases.

18.3.4 Employees that take leave without pay will
receive the performance based increase on a
pro-rata basis.

18.4 Performance Pay and Fixed Hourly Rate:
18.4.1 For the 12 month period ending September 2,

1997 the average site performance will be cal-
culated and corresponding dollar value of such
performance will be incorporated into the base
hourly rate.
The manner by which this dollar value will be
incorporated into the base hourly rate will be
to divide the dollar value by 55.1 hours and
then add that value to the base hourly rate for
each grade. This increase to the base hourly
rate will be undertaken after the 2nd 4% fixed
increase is made to the base hourly rates.

18.4.2 The performance based payment scale will be
revised to reflect the amount incorporated into
the base hourly rate.

18.4.3 If the performance of the site is not maintained
at the level incorporated into the base hourly
rate (as per 18.4.1) over the 6 months com-
mencing September 3, 1997, the quantum
incorporated into the base hourly rate as per
18.4.1 will be adjusted to reflect the 6 month
performance, however, will not drop below the
second fixed increase rate.

19.0—SHIFT SWAP
The company agrees that shifts may be “swapped’ between

two employees subject to the agreement of the relevant shift
supervisor and team leaders. It is understood that shifts swaps

are only possible where the employees are competent
atoperating the equipment they will operate on the swapped
shift.

20.0—BOARD OF REVIEW

A board of review will be established for the site and will be
chaired by the General Manager Manufacturing. The charter
and representation of/on the Board of Review will be deter-
mined at the first meeting.

21.0—SIGNATORIES TO AGREEMENT

(signed) 20/12/96

Employee Representative (date)

(signed) 20/12/96

Employee Representative (date)

(signed) 20/12/96

Employee Representative (date)

(signed) 20/12/96

On behalf of the WESFI Manufacturing Pty Ltd, Dardanup,
WESBOARD Particleboard and LPM Division
 (date)

(signed)               COMMON SEAL 9/1/97

(date)

On behalf of the Communications, Electrical, Electronic,
Energy, Information, Postal, Plumbing and Allied Workers
Union of Australia, Engineering and Electrical Division, WA
Branch

(signed)               COMMON SEAL 14/1/97

(date)

On behalf of the Automotive, Food, Metals, Engineering,
Printing and Kindred Industries Union of Workers—Western
Australian Branch

(signed) 14/1/97

On behalf of the Forest Products, Furnishing and Allied In-
dustries Industrial Union of Workers, WA
 (date)

ATTACHMENT A

PERFORMANCE BASED REMUNERATION

Performance based remuneration shall be noted on the at-
tached sheet.

Rules applying to this calculation are:

1. Volume calculated as a percentage against budget (re-
fer Attachment B). 100% volume implies actual
volume production equalled budget in the allotted
time.

2. Shuts required for market reasons will be excluded
from analysis.

3. All other stoppages, including maintenance related
bar changes, gas, electricity or any other factor are
included. These factors are already allowed for in
budgeted volume figures.

4. Where capital investment has, or is likely to have, a
positive or negative impact upon any of the perform-
ance measures no changes to the performance
measures will occur over the life of this agreement
unless:

• The Company has installed significant new
facilities and/or plant upgrades.

• The Company has significantly reduced plant
facilities (eg. transfer of a melamine plant to
Perth).

If either of the above occur the Company will re-
set benchmarks so as to properly reflect the
opportunity to achieve the new performance levels
available from the modified plant systems as agreed
by the Board of Review.
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ATTACHMENT B
PERFORMANCE CALCULATION

The performance for the site shall be the average of
‘A’ grade particleboard production from the sanding line and
‘A’ grade melamine produced from the LPM presses.

This shall be calculated as follows:
(A) Production volume will be reported as a percentage

of budget for each production run, eg for 16mm, 24
hours production has a budget of 700m3 If 735m3

were produced then:
PB performance = 735 = 105%.

700
(B) ‘A’ grade is defined as the percentage of ‘A’ grade

board exit the sanders, expressed as a percentage.
eg. ‘ A” grade average for 1995/96 was 94.2%.

(C) Production of melamine will be reported as the per-
centage of budgeted presses (regardless of press area
utilisation). The percentage will be averaged over
the 4 melamine plants.

(D) ‘A’ grade melamine is defined as the percentage ‘A’
grade melamine board exit the presses.

(E) Treated paper recovery is defined as the percentage
recovered to ‘A’ and ‘B’ grade board from all paper.
PERFORMANCE %  =   (A% x B%) + (C% x D%)
                       ———————————————— + E%

2

Example 1 (using the 1995/96 actual performance)
{l} Average PB production 1995/96 was 100.08%.
{2} Average ‘A’ grade PB production 1995/96 was

94.21%.
{3} Average LPM production 1995/96 was 90.67%.
{4} Average ‘A’ grade melamine production 1995/96 was

94.86%.
PERFORMANCE  =  ({1} x {2} + ({3} x {4}) = 91.14%

—————————————————————
2

 =  (100.08 x 94.21) + (90.67 x 94.86)
—————————————————————

 2
=  94.29 + 86
——————-

2
90.14%

From the table year 1 the payment is $13.97.

ATTACHMENT C
TEAM BASED ORGANISATIONAL CULTURE

1. The parties will as soon as possible finalise a team based
organisational culture on the site that will, amongst other things,
develop properly structured semi-autonomous work teams with
identified roles, responsibilities, authority levels, communi-
cation processes and accountability.

2. The purpose of the semi-autonomous work teams is to
give employees greater control over work processes and deci-
sions that impact upon their ability to achieve the performance
based payments.

3. A preliminary set of principles to guide development of
the work team concept has been developed by the parties. The
principles are:

3.1 increased team ownership of production process;
3.2 team contribution to decisions affecting production

process;
3.3 holding teams accountable for decisions affecting

production process;
3.4 necessity for appropriate leadership styles; and
3.5 requirement for cultural change to assist team based

concept.
4. The employees have identified the following “road

blocks”’ to successful implementation of the team based or-
ganisational culture. The following is a restatement of the

perceived “road blocks”. It is recognised by both parties that
these road blocks will need to be addressed if implementation
of the team based organisational culture is to be successful:

4.1 competition between supervisors in terms of achiev-
ing higher m3 which could affect the quality of board;

4.2 a balanced approach between maintenance and pro-
duction requirements;

4.3 existing style/manner of some leaders, ie. one style
for workers and one style for management;

4.4 willingness of all people to contribute;
4.5 confidence in leadership; and
4.6 requirement for culture to change.

ATTACHMENT D
EMPLOYEES BOUND BY AGREEMENT

As at January 15, 1997 this agreement will apply to a total
of 210 employees as per the following:

Employees eligible to be or are members of
The Forest Products, Furnishing and Allied
Industries, Industrial Unions of Workers, WA 180
Employees eligible to be or are members of
The Automotive, Food, Metals, Engineering,
Printing and Kindred Industries Union of Workers
—Western Australian Branch 17
Employees eligible to be or are members of the
Communications, Electrical, Electronic, Energy,
Information, Postal, Plumbing and Allied Workers
Union of Australia, Engineering and Electrical
Division, WA Branch 13

WESFI MANUFACTURING PTY LTD, WELSHPOOL
(WESWOOD MDF DIVISION—ENTERPRISE

BARGAINING) AGREEMENT 1996
No. AG 21 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Wesfi Manufacturing Pty Ltd, Welshpool

and

Communications, Electrical, Electronic, Energy,
Information, Postal, Plumbing and Allied Workers Union of
Australia, Engineering and Electrical Division, WA Branch.

No. AG 21 of 1997.

Wesfi Manufacturing Pty Ltd, Welshpool (Weswood MDF
Division—Enterprise Bargaining) Agreement 1996.

COMMISSIONER P.E. SCOTT.

. 12 March 1997.

Order.
HAVING heard Mr M Borlase on behalf of the Applicant and
Mr D Leeder on behalf of the Communications, Electrical,
Electronic, Energy, Information, Postal, Plumbing and Allied
Workers Union of Australia, Engineering and Electrical Divi-
sion, WA Branch and by consent, the Commission, pursuant
to the powers conferred on it under the Industrial Relations
Act, 1979, hereby orders:

THAT the Wesfi Manufacturing Pty Ltd, Welshpool
(Weswood MDF Division—Enterprise Bargaining)
Agreement 1996 in the terms of the following schedule
be registered on the 17th day of February 1997.

(Sgd.) P.E. SCOTT,
[L.S.] Commissioner.
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Schedule.

1.0—TITLE
The WESFI Manufacturing Pty Ltd, Welshpool,

(WESWOOD MDF Division Enterprise Bargaining) Agree-
ment 1996.

2.0—ARRANGEMENT
1.0 Title
2.0 Arrangement
3.0 Application and Parties Bound
4.0 Period of Operation
5.0 Objectives
6.0 Remuneration
6.1 Juniors
7.0 Relationship to Parent Award and Other Agreements
8.0 Maintenance of Existing Conditions and Arrange-

ments
9.0 Consultation and Participation

10.0 ECC Training Leave
11.0 Implementation of the Skills Based Grade Structure
12.0 Anti-discrimination, Equal Employment Opportu-

nity, Affirmative Action and Sexual Harassment.
13.0 Workers with Family Responsibilities
14.0 Parental Leave
15.0 Skill Development
15.1 Accreditation and Recognition of Trainers and As-

sessors
16.0 Journey Accident Cover
17.0 Annual Leave
18.0 Sick Leave
19.0 Volunteer Emergency Services Work
20.0 Rehabilitation
21.0 Grievance and Disputes Procedure
22.0 No Extra Claims Commitment
23.0 Signatories to Agreement

Attachment A—Performance Based Remuneration
Attachment B—WESWOOD MDF ECC Constitu-
tion
Attachment C—Employees Bound by Agreement

3.0—APPLICATION AND PARTIES BOUND
This Agreement shall apply at the WESFI Pty Ltd,

(WESWOOD MDF Division) Welshpool WA 6106 and shall
be binding upon:

(a) WESFI Manufacturing Pty Ltd, Welshpool,
(WESWOOD MDF Division)

(b) The Communications, Electrical, Electronic, Energy,
Information, Postal, Plumbing and Allied Workers
Union of Australia, Engineering and Electrical Di-
vision, W A Branch.

(e) All other employees employed at the MDF site un-
der the Metal Trades (General) Award 1966.

4.0—PERIOD OF OPERATION
This Agreement shall operate from the beginning of the first

pay period to commence on or after 27th October 1996 and
shall remain in force for a period of two years.

The parties agree to undertake a review of the Agreement
and commence negotiation for a further Agreement no later
than three months before the expiry of this Agreement.

5.0—OBJECTIVES
The objectives of the agreement are to facilitate and commit

the parties to ensuring the Welshpool MDF Plant becomes a
more productive and efficient operation and to provide a more
varied, skilled and better paid jobs for workers and further to:

• Provide excellence in meeting customer require-
ments.

• Ensure the plant operates to best standard in safety
and quality.

The objectives shall be achieved by:
• Commitment and agreement on continuously improv-

ing performance, work methods and striving for
efficiency improvements and customer service im-
provements.

• Maintenance of AS/NZS 9001 quality systems,
IS014001 Environmental Management Systems and
Safety Systems.

6.0—REMUNERATION
The parties agree that wage increases will be as follows:

(i) 3.0% from the first pay period on or after the 27 Oc-
tober 1996.

(ii) 1.0% from the first pay period on or after the 27 April
1997.

(iii) 3.0% from the first pay period on or after 27 Octo-
ber 1997.

(iv) 1.0% from the first pay period on or after 27 April
1998.

The above wage increases shall be additional to the award
rate, any over award payment and any previous Enterprise
Bargaining payment. This payment is in recognition of a com-
mitment by all parties to the processes as outlined in all clauses
of this agreement.

Performance Increases
Performance based pay increases are available under the

terms of this Agreement. Performance pay increases will be
available for increases in:

• % A grade packed board.
The performance increases will be calculated as detailed in

Attachment A.

6.1—JUNIORS
Agreement increases will be paid proportionally to juniors.

7.0—RELATIONSHIP TO PARENT AWARD AND
OTHER AGREEMENTS

This Agreement shall be read and interpreted wholly in con-
junction with the Award mentioned in Clause 3 of this
Agreement provided that, to the extent of any inconsistency
between the Award and this Agreement, the latter shall pre-
vail. This Agreement shall also be read wholly in conjunction
with the WESFI Pty Ltd—MDF Welshpool (Enterprise Bar-
gaining) Agreement 1993 and the WESWOOD MDF
Division—Welshpool (Enterprise Bargaining) Agreement
1995, and that those agreements shall have full effect provided
that to the extent of any inconsistency between those Agree-
ments and this Agreement, the latter shall prevail.

8.0—MAINTENANCE OF EXISTING CONDITIONS
AND ARRANGEMENTS

The Company agrees for the life of the agreement not to
reduce existing pay and employment conditions, and will con-
tinue to abide by the current terms of all awards and agreements
that apply at the time of signing.

The Company agrees to maintain the existing collective proc-
ess of negotiation of pay and employment conditions for
employees through the Union.

9.0—CONSULTATION AND PARTICIPATION
The parties agree to continue to improve the work culture

and improve participation of all employees through the mecha-
nisms as detailed Attachment B WESWOOD MDF
Constitution.

10.0—ECC TRAINING LEAVE
(a) All ECC representatives will be entitled up to a maxi-

mum of two days paid leave to attend Union training courses
on ECC skills. On application the employer will consider a
further two days paid training leave time during the life of this
agreement. The parties agree to consult and co-operate as to
timing of and attendance at training sessions

(b) Training will be carried out during normal working hours
and participants will be paid at their usual rate for that time.
Shift workers will be released from shifts for the duration of
the training and be paid as per the roster.

(c) Training will be joint training. The parties agree to con-
sult on the delivery of training by the Unions and WESFI
trainers.

(d) ECC Training Leave shall be in addition to the Trade
Union Training Leave entitlement in the Metal Trades Gen-
eral Award 1966 and the timber Industry Award 1990.

(e) The Union and the Company will confer regarding “fol-
low-up” training.

(f) Sub committees will receive the same training entitle-
ment to enable them to operate efficiently and effectively.
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11.0—IMPLEMENTATION OF THE SKILLS BASED
GRADE STRUCTURE

The parties agree that a review of the application of the Tim-
ber Industry Award 1990 Grade Structure and Classifications
will be completed in the first year of this Agreement.

The Grade Structure Implementation Manual will be used
as a guide to assist the parties in streamlining this process.

12.0—ANTI-DISCRIMINATION, EQUAL
EMPLOYMENT OPPORTUNITY, AFFIRMATIVE

ACTION AND SEXUAL HARASSMENT
The parties agree to form a sub committee in order to re-

view the Company policies in respect to these matters. All
grievances in the interim will be addressed by use of the griev-
ance and dispute procedure.

13.0—WORKERS WITH FAMILY RESPONSIBILITIES
In addition to the award flexibility and in elation to family

leave clause contained in the Timber Industry Award 1990 and
in order to assist workers with family responsibilities, the par-
ties agree to the following Family Leave provisions:

(a) Employees may after using five approved leave days
for the purpose of family responsibility claim up to
an additional two shifts with pay should there be a
need to do so. This leave shall be paid at normal
rates per shift and not be cumulative.
“FAMILY” is defined as a member of the employ-
ee’s immediate family or members of the employees
household. “Immediate Family”, in addition to the
Award definition, includes foster relationships and
those with whom a genuine close relationship (“sig-
nificant others”) can be sustained, such as a same
sex partner or those with a traditional kinship tie.

(b) An employee may elect, with the consent of the em-
ployer, to take unpaid leave for occasions where
family responsibilities require the employee to be
absent from work if the provisions in sub-clause (a)
are exhausted. The employer will not unreasonably
withhold such consent.

(c) The ECC will discuss appropriate flexibilities in
working hours and leave arrangements to assist work-
ers with family responsibilities. Examples may
include part-time work, job sharing, shorter work-
ing year, shift or overtime allocation, leave Fostering
and usage, RDO and/or family leave banks, makeup
time, etc. Any arrangements will not diminish wages
or conditions under the Metal Trades General Award
1966 or this Agreement. All arrangements will be
discussed with the Union Branch Office to ensure
that no unintended discrimination is introduced.

(d) The allocation of overtime will be discussed by the
ECC who will develop policies to help ensure the
needs of workers with family responsibilities are met.

(e) Notwithstanding any other provisions or decisions
of the ECC, any worker aggrieved by the operation
of this clause may notify a grievance under the dis-
putes procedure contained in this agreement.

14.0—PARENTAL LEAVE
The parties agree the provisions of the Family Leave Clause

contained in the Metal Trades General Award 19 and all em-
ployees will be made aware of the provisions.

15.0—SKILL DEVELOPMENT
The parties agree to continue to improve and upgrade the

skills of the workforce.
The Company will commit to continue to develop and im-

plement through the ECC the National Industry Competency
Standards for this industry as those competencies are devel-
oped.

15.1—ACCREDITATION AND RECOGNITION OF
TRAINERS AND ASSESSORS

All training and assessment is to meet National Industry
Competency Standards.

All skills development training and assessment will be un-
dertaken by competent workplace trainers and assessors who
have undergone nationally recognised and accredited training.

The parties agree to work toward implementing and intro-
duction of competent workplace trainers/assessors who are able
to be registered with FAPFESC or an appropriate approved
body.

An employee holding a recognised workplace trainers/as-
sessors competency certificate and where appointed shall be
paid an all purpose payment of 25 cents per hour.

It is agreed that the terms of training as outlined in previous
agreements will apply to this agreement.

16.0—JOURNEY ACCIDENT COVER
The Company will extend the Journey Accident policy to

cover all employees and the employee will have the option of
claiming on the Union policy or the Company policy. These
payments shall include superannuation contributions.

17.0—ANNUAL LEAVE
Annual Leave shall be taken in accordance with the terms

and conditions as contained within the Metal Trades General
Award 1966. These terms may be varied in accordance with
the process outlined in Clause 8 (d) of the Timber Industry
Award 1990 Award via the Enterprise Consultative Commit-
tee.

By agreement between the parties employees shall be al-
lowed to accrue an additional two weeks leave. In specific
circumstances and with consent of the management, employ-
ees may apply to accrue up to a maximum of 4 weeks additional
leave.

Where an employee has an accrued entitlement of annual
leave (not being the current calendar years entitlement) the
employee may at their option and initiative, elect to convert
the annual leave entitlement to a cash payment in lieu of tak-
ing the annual leave as time off. The conversion rate would be
the number of annual leave hours to be converted by the hourly
base rate of pay. Annual Leave loading would also be paid out
at the time of conversion.

18.0—SICK LEAVE
The company agrees to grant each permanent full time em-

ployee a total of 76 hours as a sick leave entitlement for each
completed 12 months of service. Any untaken sick leave enti-
tlement available as at 30th June and 31st December each year
will be paid out in cash at the ordinary hourly rate.

19.0—VOLUNTEER EMERGENCY SERVICES WORK
The parties agree to form a sub-committee through the ECC

to establish the need for a policy regarding work release pro-
visions for voluntary emergency services work.

20.0—REHABILITATION
The parties agree to form a sub committee and report to the

ECC in order to develop a mutually agreed policy on Reha-
bilitation. The policy is to be developed and implemented in
the first year of this agreement.

21.0—GRIEVANCE AND DISPUTES PROCEDURE
Any grievance, industrial dispute or matter likely to create a

dispute shall be dealt with in the following manner:
(a) The accredited union representative at the workplace

shall discuss any matter affecting an employee with
the supervisor in charge of the section or sections in
which the grievance, dispute or likely dispute exists.

(b) (i) If the grievance, dispute or likely dispute is
not resolved at this level the union representa-
tive at the workplace shall consult with the
company manager or nominated company rep-
resentative.

(ii) The consultation process as prescribed in para-
graph (i) shall be commenced within 24 hours
of the grievance, dispute or likely dispute hav-
ing been indicated.

(c) If the grievance, dispute or likely dispute is not re-
solved as prescribed in subclause (b), the union
representative at the workplace shall advise the ap-
propriate union official who will arrange a meeting
of the company representative, the union representa-
tive, the union official and any other representatives
agreed by the parties in an endeavour to resolve the
grievance, dispute or likely dispute.
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(d) At any stage in the procedures after consultation be-
tween the parties has taken place, either party may
ask for and be entitled to receive a response within
24 hours.

(e) If the grievance, dispute or likely dispute is not re-
solved in accordance with these procedures either
party may refer the matter to the Western Australian
Industrial Relations Commission for conciliation and,
where necessary, arbitration and such decision, sub-
ject to the parties’ right of appeal, will be accepted.

(f) Without prejudice to either party and except where a
bona fide health and safety issue is involved work
shall continue while matters in dispute are being dealt
with in accordance with these procedures.

Until the matter is determined in accordance with the above
procedure, work will continue normally.

22.0—NO EXTRA CLAIMS COMMITMENT
All parties agree that State Wage Case decisions occurring

during the life of this agreement will not be made available to
employees covered by this agreement and that no extra claim
or claims will be made unless consistent with State Wage Case
decisions.

23.0—SIGNATORIES TO AGREEMENT
(signed) 20/12/96
On behalf of the Consultative (date)

Committee Employee Representatives
(signed) 20/12/96
On behalf of the Consultative Committee (date)

Employee Representatives
(signed) 20/12/96
On behalf of the WESFI Manufacturing (date)

Pty Ltd, Welshpool, WESWOOD MDF
Division

(signed)               COMMON SEAL 9/1/97
On behalf of the Communications, Electrical, Electronic,

Energy, Information, Postal, Plumbing and Allied Workers
Union of Australia, Engineering and Electrical Division, WA
Branch  (date)

ATTACHMENT A
PERFORMANCE BASED REMUNERATION

Performance based remuneration shall be detailed in Table
1 below.

Table 1 Performance Payment A Grade Packed Board
85% 90% 92.5% 95% 97.5%
0.5% 1.0% 1.5% 2.0% 2.5%

Rules and conditions applying to this payment are:
Performance payment % = A grade % (packed)

* All significant changes to grading specifications or
reporting techniques are to be discussed by the ECC
prior to the changes being implemented.

* The payment shall be determined on A grade packs
exit the A-grade sorting bins requiring no further re-
work after the end of the shift (not necessarily
wrapped and strapped).

* Payment shall be made on a sliding scale of 85% to
97.5% as per Table 1 and Chart 1.

* Performance payments shall be calculated and ac-
crued weekly.

* Percentage pay increases shall be applied to hours
worked during a WESFI calendar month.

The following categories will be included in the A-grade
calculations provided they are part of normal production sched-
ules: Cover Sheets, Melamine/AB Grade, Board for K2
excluding cutbacks.

* Payment will be in arrears, paid at the 3rd pay pe-
riod of the following WESFI calendar month.

* Absence without leave is not included.
* All approved leave as per the award shall be included

at the applicable rate. Workers compensation at the
rate of 38 hours shall be included up to a period of
12 months.

* Trial runs shall be excluded from the calculation.
* Test packs shall be excluded from the calculation.
* The % payment shall be based on the finishing Line

Packing report and figures tabled at ECC monthly
meetings.

Rules applying to the calculation will be reviewed by the
ECC no later than 6 months from the date of signing.

ATTACHMENT B
WESWOOD MDF

ENTERPRISE CONSULTATIVE COMMITTEE
CONSTITUTION
In accordance with the Federal Timber Industry Award 1990,

and the Metal Trades General Award 1966 an agreement has
been reached between WESWOOD MDF and all employees
on the establishment of a Consultative Committee. Parties agree
that the establishment of the Committee will assist in the im-
plementation of change to improve productivity, efficiency and
provide an effective vehicle for communication between man-
agement and the workforce.

OBJECTIVES
The objectives of the Committee will be:

* To enhance the consultative processes at this site in
an atmosphere of mutual trust and co-operation, thus
providing for more effective communication and
enterprise management.

* To increase the competitiveness and profitability of
the Company and its products.

* To improve job security.
* To improve productivity and efficiency of the com-

pany.
* To increase the quality of working life for all com-

pany employees particularly in the areas of job
design, skill formation, training and the working en-
vironment.

FUNCTIONS OF CONSULTATIVE COMMITTEE
The Committee is to provide advice, make recommenda-

tions, provide information and ensure proper consultation
occurs on matters relating to the terms of reference to man-
agement in an endeavour to achieve the objectives as stated
above.

The Committee members acknowledge that their role is ad-
visory only.

Decisions made by the Consultative Committee will be based
on consensus.

TERMS OF REFERENCE
The Committee will examine issues relating to the follow-

ing:
* Enterprise Agreements
* Introduction of new technology
* Flexibility in the arrangement of workplace practices
* Quality of work life
* Productivity improvements
* Efficiency improvements
* Skills assessment and training requirements
* Maintenance of effective communications.

No person will be discriminated against in any way as a
result of their involvement in ECC activities.

Any item which is an award matter must be referred to the
Industrial Committee and may only be discussed in the pres-
ence of a representative from that body.

It is acknowledged that Occupational Health and Safety
matters do not fall within the Terms of Reference of the Con-
sultative Committee.

STRUCTURE
The Consultative Committee shall consist of two per shift

including day shift workplace nominees and management rep-
resentative (or some other equal number dependent upon the
size of the enterprise).

ECC may form sub-committees. The use of sub-committees
and their size will vary according to the situation. Sub-com-
mittees will include at least one non-management member
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and/or one management representative from the ECC. Sub-
committees are responsible for their activities.

Sub-Committees
(a) May be permanent in order to deal with particular

ongoing issues, eg. a skills development sub-com-
mittee.

(b) Temporary for the life of a particular project eg. pur-
chase of new piece of equipment.

The Quorum
The quorum for a meeting shall be two-third representatives

from the workplace and from management.
Proxies
Committee members where possible will nominate a proxy

who will attend meetings on their behalf when they are una-
vailable. All rights and responsibilities applying to ECC
members will apply to their proxies.

AGENDA
The Committee will work to a fixed agenda.
Agenda items must be submitted to the Secretary no later

than ten days prior to the date of the meeting.
The agenda will be distributed to all Committee members

seven days prior to the meeting.
MINUTES
Minutes will be taken of each meeting and issued to all

attendees, the Manager or his nominee, and all noticeboards
within seven days after the meeting.

The minutes of each meeting will be confirmed by the fol-
lowing meeting and ff found to contain inaccuracies, will be
amended to the satisfaction of the Committee.

Before a decision is endorsed by the meeting, a confirma-
tion by a majority of two-thirds will be required.

PAID TIME
Workplace nominees on the Committee shall be entitled to

paid time at the appropriate rate to attend Committee meet-
ings.

RIGHTS AND DUTIES OF COMMITTEE MEMBERS
All members of the Committee undertake to carry out their

duties in a responsible and honest manner in the spirit on the
Agreement.

To attend the meeting and be present five minutes before the
time stated on the agenda.

To forward apologies to the Secretary if unable to attend the
meeting.

To come to the meeting prepared, having read the minutes
of the previous meeting.

To study the agenda beforehand and be prepared with notes
to make contributions briefly, clearly and perhaps with illus-
tration on matters affecting them or those they represent.

To communicate with constituents to establish their views
and opinions on agenda items.

To represent the views and opinions of those people they
represent and not just their own.

To submit agenda items for future meetings.
To speak on the basis of the facts presented and not on the

basis of preconceived ideas not based on facts.
Encouraging and assisting constituents to submit agenda

items.
Providing explanations of items recorded in the minutes.
To report back to constituents on Committee business.
The constitution shall be reviewed during the month of No-

vember each year.
RIGHTS OF ACCESS
Management, Union and ECC representatives have the right

of access to all information and document relevant to issues
being considered by the Committee.

If management refuses to supply information of documents
because it is commercial-in confidence, full reasons must be
given and discussed in the ECC.

The ECC should evaluate its operations from time to time in
order to improve its effectiveness.

WEST COAST COREING AND SAWING
AGREEMENT

No. AG 19 of 1997.
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters and
Plasterers Union of Workers

and

Brenda Marie and David Allcock t/a West Coast Coreing
and Sawing.

No. AG 19 of 1997.

West Coast Coreing and Sawing Agreement.

COMMISSIONER P.E. SCOTT.

12 March 1997.
Order.

HAVING heard Mr G. Giffard on behalf of the Applicant and
there being no appearance on behalf of the Respondent the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders:

THAT the West Coast Coreing and Sawing Agreement
in the terms of the following Schedule to be registered on
the 18th day of February 1997.

(Sgd.) P.E. SCOTT,
[L.S.] Commissioner.

Schedule.

1.—TITLE
This Agreement will be known as the West Coast Coreing

and Sawing Industrial Agreement.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Area and Parties Bound
4. Application
5. Duration
6. Dispute Settlement Procedure
7. Single Enterprise
8. Relationship with Awards
9. Enterprise Agreement

10. Wage Increase
11. Industry Standards
12. Clothing and Footwear
13. Training Allowance, Training Leave, Recognition of

Prior Learnng
14. Seniority
15. Sick Leave
16. All-In Payments
17. Pyramid Sub-Contracting
18. Fares and Travelling
19. Drug and Alcohol, Safety and Rehabilitation Pro-

gram
Appendix A—Wage Rates
Appendix B—Drug and Alcohol, Safety and Reha-
bilitation Program

3.—AREA AND PARTIES BOUND
This is an Agreement between The Western Australian Build-

ers’ Labourers, Painters & Plasterers Union of Workers
(hereinafter referred to as the “Union”) and Brenda Marie and
David Allcock trading as West Coast Coreing and Sawing
(hereinafter referred to as the “Company”) in the State of
Western Australia.

4.—APPLICATION
This Agreement shall be binding upon the Company, the

Union, its officers and members, and any person eligible to be
a member of the Union employed by the Company on work
covered by the terms of the Building Trades (Construction)
Award 1987, No. 14 of 1978 (the “Award”). There are
approximately 1 employees covered by this agreement.
The scope of work covered by this Agreement applies to
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Commercial and Housing construction work where more than
four (4) dwellings are being constructed or on projects where
the total value of the contract exceeds $284,000.

5.—DURATION
This Agreement shall commence from the first pay period

on or after the date of signing and shall continue in effect until
31 July 1997.

The parties agree to commence discussion on the terms and
conditions of any future agreement three calendar months prior
to the expiration of this Agreement.

6.—DISPUTE SETTLEMENT PROCEDURE
In relation to any questions, disputes or difficulties arising

out of the operation of this Agreement the dispute settlement
procedure that shall apply shall be in the same terms as that
outlined in Clause 46 Settlement of Disputes of the Award.

7.—SINGLE ENTERPRISE
It is agreed that this Agreement applies in respect of a single

enterprise as defined in Clause 41A(2) of the WA Industrial
Relations Act 1979, as amended (the “Act”).

8.—RELATIONSHIP WITH AWARDS
This Agreement shall be read wholly in conjunction with

the Award. Where this Agreement is silent on rates of pay and
other matters pertaining to the employment relationship, the
Award shall apply. Where there is conflict between the rates
of pay, conditions, allowances and other matters in this Agree-
ment and the Award the higher rate shall apply.

9.—ENTERPRISE AGREEMENT
It is agreed that in the event of the Union and the Company

agreeing on the terms of a comprehensive enterprise agree-
ment, this Agreement may be terminated in accordance with
the requirements of the Act.

10.—WAGE INCREASE
This Agreement provides for increases in the hourly rate

resulting in the wage rates in the Appendix A—Wage Rates.

11.—INDUSTRY STANDARDS
It is a term of this Agreement that the Company will con-

tinue to meet its current level of payment into the Western
Australian Construction Industry Redundancy Fund and will
immediately increase its level of payment into the Construc-
tion + Building Unions Superannuation Scheme to $50 per
week per employee.

12.—CLOTHING AND FOOTWEAR
1. The following items will be supplied to each employee by

the Company, upon the completion of five working days.
(a) 1 pair safety boots, and will be replaced on a fair

wear and tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each employee employed during

the period 1 April to 31 October. (One issued per
year)

2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to fit
over safety helmets.

13.—TRAINING ALLOWANCE, TRAINING LEAVE,
RECOGNITION OF PRIOR LEARNING

1. A training allowance of $11.00 per week per worker shall
be paid by the employer to the Union Education and Training
Fund.

2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calender year pro-
rata to attend courses conducted or approved by the NBCITC.
The employers approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer’s operations. The onus shall
rest with the employer to demonstrate an inability to grant
leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other
than:

course fees
course books and materials
payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.

3. The employer will actively encourage employees to seek
formal recognition of their skills (recognition of prior learn-
ing), and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen’s Rights Cer-
tificates.

14.—SENIORITY
1. The parties agree the continuity of employment is desir-

able wherever possible, and that where it is not possible,
employees will be retrenched in order of seniority.

2. When applying the “first on last off’ principle it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a state basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where the employee’s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
6—Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements with
the Company.

15.—SICK LEAVE
For sick leave accrued after the date of signing this agree-

ment the following will apply:
(a) The Company’s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination.

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is
re-engaged within a period of six months, the un-
paid balance of sick leave shall continue from the
date of re-engagement.

16.—ALL-IN PAYMENTS
1. All-In methods of payments shall be prohibited.
2. “All-In Payments” means any system of payment that is

hourly, weekly, or daily which is either in lieu of payment for
overtime, or in lieu of one or more of the various award condi-
tions such as annual leave, public holiday payments, inclement
weather, etc.

Provided that All-In payments do not include casual engage-
ment on terms prescribed by the appropriate Award or
Agreement.

3. If an employer has been paying an employee an all in-rate
he/she shall be required to pay to the employee the difference
(if any) between the employee’s actual earnings and what the
employee would have earned had he/she been paid award rates
and conditions during his period of employment.

In addition to making the appropriate taxation deductions
from the employee’s wages, the employer shall also be re-
quired to make the appropriate contributions to the C+BUSS
and Portable Long Service Leave Schemes.

4. If any party is of the view that this principle has been
breached or is aware of a contracting arrangement on a site
that is let to circumvent the payments prescribed under the
award or this clause, the matter may, if not resolved by the
head contractor, be negotiated between the parties or referred
to the Western Australian Industrial Relations Commission.

5. Any industrial action that may arise, shall be confined to
the employer in breach of this clause.
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17.—PYRAMID SUB-CONTRACTING
1. “Pyramid Sub-Contracting” is defined as the practice of a

sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-con-
tractor.

2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the contract
and intends to engage a specialist sub-contractor to perform
that work, that section may be re-let to a specialist sub-con-
tractor.

3. Further provided that when a sub-contract is let for labour
and material, a labour-only sub-contract may be let by the sub-
contractor, but it is unacceptable as a principle for further
labour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.

5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid SubContracting” the par-
ties shall discuss and determine the issue in accordance with
the agreement dispute resolution procedure. In any event of a
disagreement, the matter shall be negotiated further between
the parties or referred to the Western Australian Industrial
Relations Commission. Whilst these procedures are undertaken
no industrial action shall occur.

18.—FARES AND TRAVELLING
In addition to Clause 12A of the award the following travel

payments shall be made in the form of a daily payment (on
days worked):

(i) $4 per day to be paid from I September 1996 to 31
December 1996;

(ii) $6.15 per day to be paid from I January 1997.

19.—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix B Drug
and Alcohol, Safety and Rehabilitation Program.

Signed for and on behalf of-.
The Union:  (signed)     COMMON SEAL

 Date: 16/1/97
The Company WEST COAST COREING AND SAWING

Date: 19/12/96
D. Allcock
(Print Name)

 (signed)

APPENDIX A—WAGE RATES
Date of 1 August 1 February
Signing  1996 1997

Hourly Hourly Hourly
Rate Rate Rate

Labourer Group 1 $14.21 $14.66 $15.11
Labourer Group 2 $13.71 $14.15 $14.59
Labourer Group 3 $13.35 $13.77 $14.20
Plasterer, Fixer $14.76 $15.23 $15.70
Painter, Glazier $14.43 $14.89 $15.35
Signwriter $14.73 $15.20 $15.68

APPENDIX B—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

1. PRINCIPLE
People dangerously affected by alcohol, and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.

2. FOCUS
• Site safety and the involvement of the site safety com-

mittee
• Peer intervention and support
• Rehabilitation

3. WORKPLACE POLICY
(a) A person who is dangerously affected by drugs or

alcohol will not be allowed to work until that person
can work in a safe manner.

(b) The decision on a persons ability to work in a safe
manner will be made by the safety committee, or on
projects with no safety committee, by a body of at
least equal numbers of employee/employer repre-
sentatives.

(c) There will be no payment of lost time to a person
unable to work in a safe manner.

(d) If this happens 3 times the worker shall be given a
written warning and made aware of the availability
of treatment/counselling. If the worker refuses help
he/she may be transferred/dismissed the next time
he/she is dangerously affected.

(e) For the purposes of disciplinary action a warning shall
be effective for a period of 12 months from the date
of issue.

(f) A worker having problems with alcohol and or other
drugs:
Will not be sacked if he/she is willing to get help.
Must undertake and continue with the recommended
treatment to maintain the protection of this program.
Will be entitled to sick leave or leave without pay
while attending treatment.

4. IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will—
(a) Clearly state its endorsement of the BTG Drug and

Alcohol program and comply with it.
(b) Provide access at an agreed time and venue for a

representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.

(c) Authorise the attendance of appropriate company per-
sonnel eg. Safety delegate/officer, safety committee
members, union delegate, consultative committee
members(s) at the two hour BTG Drug and Safety in
the Workplace training course.

WESTSWAN FORMWORK CONTRACTORS
INDUSTRIAL AGREEMENT

No. AG 241 of 1996.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters and
Plasterers Union of Workers

and

Hireform Pty Ltd trading as Westswan Formwork
Contractors.

No. AG 241 of 1996.

Westswan Formwork Contractors Industrial Agreement.

COMMISSIONER P E SCOTT.
18 March 1997.

Order.
HAVING heard Mr G Giffard on behalf of the Applicant and
there being no appearance on behalf of the Respondent and by
consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders:

THAT the Westswan Formwork Contractors Industrial
Agreement in the terms of the following Schedule be reg-
istered on the 20th day of September 1996.

(Sgd.) P. E. SCOTT,
[L.S.] Commissioner.
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Schedule.
1.—TITLE

This Agreement shall be known as the Westswan Formwork
Contractors Industrial Agreement.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Area and Parties Bound
4. Application
5. Duration
6. Dispute Settlement Procedure
7. Single Enterprise
8. Relationship with Awards
9. Enterprise Agreement

10. Wage Increase
11. Industry Standards
12. Clothing and Footwear
13. Training Allowance, Training Leave, Recognition of

Prior Learning
14. Seniority
15. Sick Leave
16. All-In Payments
17. Pyramid Sub-Contracting
18. Drug and Alcohol, Safety and Rehabilitation Pro-

gram
Appendix A—Wage Rates
Appendix B—Drug and Alcohol, Safety and Reha-
bilitation Program

3.—AREA AND PARTIES BOUND
This is an Agreement between The Western Australian Build-

ers’ Labourers, Painters & Plasterers Union of Workers
(hereinafter referred to as the “Union”) and Hireform Pty Ltd
trading as Westswan Formwork Contractors (hereinafter re-
ferred to as the “Company”) in the State of Western Australia.

4.—APPLICATION
This Agreement shall be binding upon the Company, the

Union, its officers and members, and any person eligible to be
a member of the Union employed by the Company on work
covered by the terms of the Building Trades (Construction)
Award 1987, No. 14 of 1978 (the “Award”). There are ap-
proximately ten employees covered by this agreement.

5.—DURATION
This Agreement shall commence from the first pay period

on or after the date of signing and shall continue in effect until
31 July 1997.

The parties agree to commence discussion on the terms and
conditions of any future agreement three calendar months prior
to the expiration of this Agreement.

6.—DISPUTE SETTLEMENT PROCEDURE
In relation to any questions, disputes or difficulties arising

out of the operation of this Agreement the dispute settlement
procedure that shall apply shall be in the same terms as that
outlined in Clause 46 Settlement of Disputes of the Award.

7.—SINGLE ENTERPRISE
It is agreed that this Agreement applies in respect of a single

enterprise as defined in Clause 41A(2) of the WA Industrial
Relations Act 1979, as amended (the “Act”).

8.—RELATIONSHIP WITH AWARDS
This Agreement shall be read wholly in conjunction with

the Award. Where this Agreement is silent on rates of pay and
other matters pertaining to the employment relationship, the
Award shall apply. Where there is conflict between the rates
of pay, conditions, allowances and other matters in this Agree-
ment and the Award the higher rate shall apply.

9.—ENTERPRISE AGREEMENT
It is agreed that in the event of the Union and the Company

agreeing on the terms of a comprehensive enterprise agree-
ment, this Agreement may be terminated in accordance with
the requirements of the Act.

10.—WAGE INCREASE
This Agreement provides for increases in the hourly rate

resulting in the wage rates in the Appendix A—Wage Rates.

11.—INDUSTRY STANDARDS
It is a term of this Agreement that the Company will con-

tinue to meet its current level of payment into the Western
Australian Construction Industry Redundancy Fund and will
immediately increase its level of payment into the Construc-
tion + Building Unions Superannuation Scheme to $50 per
week per employee.

12.—CLOTHING AND FOOTWEAR
1. The following items will be supplied to each employee by

the Company, upon the completion of five working days.
(a) 1 pair safety boots, and will be replaced on a fair

wear and tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each employee employed during

the period I April to 31 October. (One issued per
year)

2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to fit
over safety helmets.

13.—TRAINING ALLOWANCE, TRAINING LEAVE,
RECOGNITION OF PRIOR LEARNING

1. A training allowance of $11.00 per week per worker shall
be paid by the employer to the Union Education and Training
Fund.

2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calender year pro-
rata to attend courses conducted or approved by the NBCITC.
The employers approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer’s operations. The onus shall
rest with the employer to demonstrate an inability to grant
leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other
than:

course fees
course books and materials
payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.

3. The employer will actively encourage employees to seek
formal recognition of their skills (recognition of prior learn-
ing), and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen’s Rights Cer-
tificates.

14.—SENIORITY
1. The parties agree the continuity of employment is desir-

able wherever possible, and that where it is not possible,
employees will be retrenched in order of seniority.

2. When applying the “first on last off” principle it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a state basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where the employee’s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
6—Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements with
the Company.
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15.—SICK LEAVE
For sick leave accrued after the date of ratification of this

agreement the following will apply:
(a) The Company’s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination.

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is
re-engaged within a period of six months, the un-
paid balance of sick leave shall continue from the
date of re-engagement.

16.—ALL-IN PAYMENTS
1. All-In methods of payments shall be prohibited.
2. “All-In Payments” means any system of payment that is

hourly, weekly, or daily which is either in lieu of payment for
overtime, or in lieu of one or more of the various award condi-
tions such as annual leave, public holiday payments, inclement
weather, etc.

Provided that All-In payments do not include casual engage-
ment on terms prescribed by the appropriate Award or
Agreement.

3. If an employer has been paying an employee an all in-rate
he/she shall be required to pay to the employee the difference
(if any) between the employee’s actual earnings and what the
employee would have earned had he/she been paid award rates
and conditions during his period of employment.

In addition to making the appropriate taxation deductions
from the employee’s wages, the employer shall also be re-
quired to make the appropriate contributions to the C+BUSS
and Portable Long Service Leave Schemes.

4. If any party is of the view that this principle has been
breached or is aware of a contracting arrangement on a site
that is let to circumvent the payments prescribed under the
award or this clause, the matter may, if not resolved by the
head contractor, be negotiated between the parties or referred
to the Western Australian Industrial Relations Commission.

5. Any industrial action that may arise, shall be confined to
the employer in breach of this clause.

17.—PYRAMID SUB-CONTRACTING
1. “Pyramid Sub-Contracting” is defined as the practice of a

sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-con-
tractor.

2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the contract
and intends to engage a specialist sub-contractor to perform
that work, that section may be re-let to a specialist sub-con-
tractor.

3. Further provided that when a sub-contract is let for labour
and material, a labour-only sub-contract may be let by the sub-
contractor, but it is unacceptable as a principle for further
labour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.

5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub Contracting” the par-
ties shall discuss and determine the issue in accordance with
the agreement dispute resolution procedure. In any event of a
disagreement, the matter shall be negotiated further between
the parties or referred to the Western Australian Industrial
Relations Commission. Whilst these procedures are undertaken
no industrial action shall occur.

18.—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix B Drug
and Alcohol, Safety and Rehabilitation Program.

Signed for and on behalf of:
The Union:
signed
...........................................

Common Seal
Date: 4/9/96

The Company
Westswan Formwork
ACN 009 320941
signed
...........................................
Date: 30/8/96

K F DUNNE
...........................................
(Print name) DIRECTOR

APPENDIX A—WAGE RATES
Date of 1 August 1 February
 Signing 1996 1997

Hourly Rate Hourly Rate Hourly Rate
Labourer Group 1 $14.21 $14.66 $15.11
Labourer Group 2 $13.71 $14.15 $14.59
Labourer Group 3 $13.35 $13.77 $14.20
Plasterer, Fixer $14.76 $15.23 $15.70
Painter, Glazier $14.43 $14.89 $15.35
Signwriter $14.73 $15.20 $15.68

APPENDIX B—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAMME

1. PRINCIPLE
People dangerously affected by alcohol, and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.

2. FOCUS
• Site safety and the involvement of the site safety com-

mittee
• Peer intervention and support
• Rehabilitation

3. WORKPLACE POLICY
a) A person who is dangerously affected by drugs or

alcohol will not be allowed to work until that person
can work in a safe manner.

b) The decision on a persons ability to work in a safe
manner will be made by the safety committee, or on
projects with no safety committee, by a body of at
least equal numbers of employee/employer repre-
sentatives.

c) There will be no payment of lost time to a person
unable to work in a safe manner.

d) If this happens 3 times the worker shall be given a
written warning and made aware of the availability
of treatment/counselling. If the worker refuses help
he/she may be transferred/dismissed the next time
he/she is dangerously affected.

e) For the purposes of disciplinary action a warning shall
be effective for a period of 12 months from the date
of issue.

f) A worker having problems with alcohol and/or other
drugs:
• Will not be sacked if he/she is willing to get help.
• Must undertake and continue with the recom-

mended treatment to maintain the protection of this
program.

• Will be entitled to sick leave or leave without pay
while attending treatment.

4. IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will:
a) Clearly state its endorsement of the BTG Drug and

Alcohol program and comply with it.
b) Provide access at an agreed time and venue for a

representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.

c) Authorise the attendance of appropriate company
personnel eg. Safety delegate/officer, safety commit-
tee members, union delegate, consultative committee
member(s) at the two hour BTG Drug and Safety in
the Workplace training course.
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WOOLDUMPERS AUSTRALIA (FREMANTLE) PTY
LTD ENTERPRISE AGREEMENT 1997

No. AG 57 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Shop, Distributive and Allied Employees’ Association
of Western Australia

and

Wooldumpers Australia Pty Ltd.
No. AG 57 of 1997.

COMMISSIONER J.F. GREGOR.
12 March 1997.

Order.
REGISTRATION OF AN INDUSTRIAL AGREEMENT

No. AG 57 OF 1997
HAVING heard Mr W. Johnston on behalf of the first named
party and there being no appearance (by prior arrangement)
on behalf of the second named party, and by consent, the Com-
mission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders:

THAT the document titled Wooldumpers Australia (Fre-
mantle) Pty Ltd Enterprise Agreement 1997, filed in the
Commission on 18 February 1997, and as subsequently
amended by the parties, signed by me for identification,
be and is hereby registered as an Industrial Agreement.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

1.—TITLE
This Enterprise Agreement shall be known as the

Wooldumpers Australia (Fremantle) Pty Ltd Enterprise Agree-
ment 1997. No AG 57 of 1997.

2.—APPLICATION OF AGREEMENT AND PARTIES
BOUND

This Agreement shall bind all employees of Wooldumpers
Australia Pty Ltd, Port Beach Road, North Fremantle, West-
ern Australia (“the Company”) who are bound by the terms of
the Wool, Hide and Skin Store Employees’ Award No. 8 of
1966 or any successor thereto, engaged in or in connection
with the processing, handling and preparing for sale of wool
(including classing, sorting, dumping, piece picking, receiv-
ing, despatching and general handling of wool), wool dumping,
and general cleaning maintenance of equipment.

The parties to the Agreement are Wooldumpers Australia
Pty Ltd and The Shop, Distributive and Allied Employees’
Association of Western Australia (“the Union”).

3.—DURATION
This Agreement shall take effect from the date of registra-

tion by the Western Australian Industrial Relations Commission
and shall remain in force for two years, during which time this
Agreement shall not be varied, including any variation from
matters arising in any State or Federal Wage Cases. The par-
ties agree that it is intended that this Agreement be replaced or
re-negotiated prior to its expiry.

This Agreement covers approximately seven (7) employ-
ees.

4.—RELATIONSHIP TO PARENT AWARD
The terms and conditions of this Agreement shall be read

and interpreted in conjunction with the Wool, Hide and Skin
Store Employees’ Award No. 8 of 1966 (“the Parent Award”).
Where a provision of this Agreement is inconsistent with a
provision of the parent award the former shall, to the extent of
any inconsistency, override the latter.

5.—ARRANGEMENT
1. Title
2. Application of Agreement and Parties Bound
3. Duration
4. Relationship to Parent Award

5. Arrangement
6. Single Bargaining Unit
7. Agreement not to be used as a Precedent
8. Agreed Matters
9. Dispute Settlement Procedure

10. Hours of Work
11. Overtime
12. Meal Period and Crib Breaks
13. Classification Structure
14. Wage Rates (including Productivity Payment)
15. Payment of Wages and Allowances
16. Measures to Achieve Gains in Productivity, Effi-

ciency and Flexibility
17. Termination, Change and Redundancy
18. Signatories

6.—SINGLE BARGAINING UNIT
A single bargaining unit has been established as follows:

• The Manager
• The Shop Steward
• The Store Supervisor
• An elected representative from the dump

Provided that a representative of the relevant employee or
employer organisation may attend and participate in any meet-
ing of the Single Bargaining Unit.

7.—AGREEMENT NOT TO BE USED AS A
PRECEDENT

This Agreement shall not be used in any manner whatsoever
to obtain similar arrangements or benefits in any other plant
or enterprise.

8.—AGREED MATTERS
It is a term of the Agreement that the Union undertakes that,

for the duration of this Agreement, it will not pursue any extra
claims.

9.—DISPUTE SETTLEMENT PROCEDURE
The object of the procedure for the prevention of industrial

disputes shall be to promote the resolution of disputes by meas-
ures based on consultation, co-operation and discussion and
to avoid interruption to the performance of work and the con-
sequential loss of production and wages.

The parties to this Agreement shall observe the following
settlement of industrial disputes procedure.

(1) The procedure encourages:
(a) The opportunity for the Supervisor in the first in-

stance to discuss with an employee any request or
complaint.

(b) An orderly and just method of reviewing an issue on
its merits.

(c) A means of resolving an issue without disruption to
work and without prejudice to final settlement.

(2) It is agreed by all parties that the following guidelines
will be observed:

(a) In the event that an employee(s) has a grievance then
it is agreed that the employee(s) should attempt to
resolve the grievance with the Supervisor.

(b) If the issue has not been resolved, the matter will be
referred to the Manager. The employee(s) may re-
quest their Shop Steward be present at these
meeting(s).

(c) If the dispute has not then been resolved, the Shop
Steward may request assistance from the Union. The
matter shall then be discussed between a Manage-
ment or Human Resource representative of the
Company and an appropriate officer of the Union.

(3) In the event that the issue is still unresolved either party
may seek the assistance of the Western Australian Industrial
Relations Commission, whose decision shall, subject to any
appeal, be final.

(4) The procedure outlined in subclause (2) hereof shall be
facilitated by the earliest possible advice by one party to the
other of any issue or problem which may give rise to a griev-
ance or dispute. The parties shall co-operate to ensure that
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these procedures are carried out expeditiously and shall en-
deavour to keep to the following time limits:
Procedure described by Time
Subclause 9(2)(a) Within 24 hours (weekends and

holidays excepted)
Subclause 9(2)(b) No later than two working days af-

ter (a)
Subclause 9(2)(c) No later than two working days af-

ter (b)
It is agreed that no industrial action of a kind which affects

the operation of Wooldumpers Australia, Pty Ltd, North Fre-
mantle will be taken whilst the settlement of disputes procedure
outlined in subclause (2) hereof is being observed and that the
status quo shall remain whilst the dispute is being resolved.

10.—HOURS OF WORK
(1) Except as provided by the shift work provisions of the

parent award and subject to the provisions of this clause, the
ordinary hours of work shall be 38 per week to be worked on
one of the following basis:

(a) 38 hours within a period of one week; or
(b) 76 hours within a period of two weeks; or
(c) 114 hours within a period of three weeks; or
(d) 152 hours within a period of four weeks.

(2) The ordinary hours of work may be worked on any or all
of the days Monday to Friday inclusive. Ordinary hours of
work each day shall be worked continuously, except for meal
breaks, within a spread of ordinary hours between 5.00am and
6.30pm.

(3) The maximum daily ordinary hours of work shall be eight
hours provided that in cases, other than where a four day week
is worked as part of a 19 day four week roster cycle, where
employees are rostered to work a four day week or a sixteen
day four week cycle, the maximum daily ordinary hours of
work may be ten hours.

(4) Implementation of 38 Hour Week
(a) The method of implementation of the 38 hour week

applicable to employees bound by this Agreement at
the date of ratification is by rostering employees off
on various days of the week during a particular four
week cycle so that each employee has one week day
rostered off during that cycle.

(b) The company shall assess other methods of imple-
menting the 38 hour week from the perspective of
the needs of the business and, subject to agreement
with the employees and the union, may implement
any of the following alternative methods:

(i) By employees working no more than 7.6 ordi-
nary hours each day; or

(ii) by employees working no more than 6 ordi-
nary hours on one day each week; or

(iii) by fixing one weekday on which all employ-
ees will be rostered off during a particular work
cycle; or

(iv) by employees working four days of up to ten
ordinary hours per week or sixteen days of up
to ten ordinary hours in each four week cycle;
or

(v) by some other method agreed between the
parties.

(c) Any day off duty shall be arranged so that it does not
co-incide with a holiday prescribed by Clause 16.-
Holidays and Annual Leave, of the parent award.

(d) Except as provided in paragraph (e) of this subclause,
where by virtue of the arrangement of ordinary work-
ing hours, an employee is entitled to a day off duty
during a work cycle, the employee shall be advised
by the company at least two weeks in advance of the
day to be taken off duty provided that, by mutual
agreement between the employee and the company,
the day of taking such a day off duty may be varied.

(e) Banking of Rostered Days Off
Notwithstanding any other provision of this clause
where by virtue of the arrangement of ordinary hours

an employee is entitled to a day off during a work
cycle the company may require an employee to ac-
crue up to five (5) rostered days off in any year.
Additional banked RDO’s may be accrued by agree-
ment between the company and the employee/s
affected. Banked rostered days off will be taken on
days agreed by the employee and the company sub-
ject to the operational requirements of the company.
Banked RDO’s will not be taken during the months
of peak operation.

(5) Commencing and ceasing times for ordinary hours may
be varied by mutual agreement between the company and the
employee concerned, consistent with the rostering provisions
of this clause, provided that, in the absence of agreement, the
company shall provide to the employee at least 48 hours no-
tice of such a change.

11.—OVERTIME
(1) Except as provided by this clause, the provisions of the

parent award with respect to overtime apply.
(2) The rate of pay for the first five Saturdays of overtime

worked by each employee in any year shall be time and a half
for the first eight hours and double time thereafter. The rate of
pay for overtime worked on any subsequent Saturday shall be
as provided by the parent award.

(3) Notwithstanding anything contained in this Agreement
or the parent award;

(a) the company may require any employee to
work reasonable overtime at overtime rates and
such employee shall work overtime in accord-
ance with such requirements.

(b) No organisation party to this Agreement, or
employee covered by this Agreement shall in
any way, whether directly or indirectly, be
party to or concerned in any ban, limitation or
restriction upon the working of overtime in
accordance with the requirements of this
subclause.

12.—MEAL PERIOD AND CRIB BREAKS
(1) An unpaid meal break of 30 minutes shall be allowed for

lunch.
(2) (a) Where an employee works up to eight (8) ordinary

hours on any day the employee shall not be required to work
for more than five hours continuously without a break for a
meal.

(b) Where an employee works more than eight (8) ordinary
hours on any day the employee shall not be required to work
for more than six hours continuously without a break for a
meal.

(3) Employees shall be allowed a total of 20 minutes paid
crib break per day. The timing of this break(s) shall be agreed
between the company and the employees involved.

(4) Consistent with the provisions of this clause, the timing
of the meal and crib breaks shall be determined in accordance
with operational requirements and may be staggered where
necessary.

(5) All other provisions with respect to meal and crib breaks
shall be as provided by the parent award.

13.—CLASSIFICATION STRUCTURE
Wool Industry Storeworker Level 1
Relativity: 90%
Pre-requisites:

* Basic interpersonal and communication skills.
* Basic literacy and numeracy skills.

Skills/Duties:
* Become familiar with company policies and proce-

dures.
* Responsible for quality of their own work subject to

detailed direction.
* Obtain knowledge and apply appropriate manual

handling skills.
* Ability to work in a team environment and/or under

routine supervision.
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* Ability to exercise discretion within the limits of
skills and/or training.

* Ability to undertake duties in a safe and responsible
manner.

The following tasks are indicative of the tasks which an
employee at this level may be required to perform.

1. Core sampling (non-mechanical).
2. Feeding wool into blending machines.
3. Head marking or branding of head bale at receival

or weighing.
4. Inserting lot plates or dividers.
5. Lobbing.
6. Opening or closing bales (including fadging and boo-

dling).
7. Pushing into or taking from elevators or drops.
8. Sewing.
9. Wheeling baskets.

10. Hand trucking.
11. Use of non-licensed material handling equipment.
12. Operate wool blending machine.
13. Responsible for housekeeping in own work environ-

ment.
Promotional Criteria:
An employee remains at this level until he/she is capable of

completing the tasks required of this level so as to enable him/
her to be considered for promotion to the next level when a
position becomes available.

Wool Industry Storeworker Level 2
Relativity: 92.4%
Pre-requisites:

* Wool Industry Storeworker Level 1 or equivalent.
Skills/Duties:
In addition to the skills/duties required of a Wool Industry

Storeworker Level 1 the following skills/duties are required:
* Able to work in a team environment under limited

supervision.
* Responsible for quality of their own work.
* Appropriate licence to operate required materials han-

dling equipment, (other than crane or fork-lift rated
in excess of 20,000 kg), (as required).

The following tasks are indicative of the tasks which an
employee at this level may be required to perform.

1. Breaking out of specified bales for shipping, show-
ing, pooling or blending.

2. Breaking out for rail trucks (including the use of
mechanical aids).

3. Breaking down stacks of wool.
4. Port marking and branding of wool for shipment.
5. Operating and in charge of semi-automatic dump

press.
6. Operating of all appropriate materials handling equip-

ment (other than crane or fork-lift rated in excess of
20,000kg), not requiring ancillary or incidental cleri-
cal functions.

7. Sheetman or fossicker.
8. Wool pressing.
9. Weight adjusting.

Promotional Criteria:
An employee remains at this level until they are capable of

completing the tasks required of this level so as to enable them
to be considered for promotion to the next level when a posi-
tion becomes available.

Wool Industry Storeworker Level 3
Relativity: 94.5%
Pre-requisites:

* Wool Industry Storeworker Level 2 or equivalent.
Skills/Duties:
In addition to the skills/duties required of a Wool Industry

Storeworker Level 2 the following skills/duties are required:
* Understands and is responsible for quality control

standards.

* Advanced level of interpersonal and communication
skills.

* Keyboard skills.
* Able to perform work required with minimal super-

vision.
* Ability to operate computerised inventory equipment

(as required).
Indicative of the tasks which an employee at this level may

perform are the following.
1. Sworn weigher or employee (including fork-lift

driver) recording or carrying out clerical functions
in receiving, weighing and delivering or shipping of
bales including notifying locations of bales by radio
or other electronic means.

2. Employee In-charge of an out-store.
3. Operation of semi-automatic core line.
4. Employee responsible for the actual packing of con-

tainers with dumped bales.
Promotional Criteria:
An employee remains at this level until they are capable of

completing the tasks required of this level so as to enable them
to be considered for promotion to the next level when a posi-
tion becomes available.

Wool Industry Storeworker Level 4
Relativity: 97%
Pre-requisites:

* Wool Industry Storeworker Level 3 or equivalent.
Skills/Duties:
In addition to the skills/duties required of a Wool Industry

Storeworker Level 4 the following skills/duties are required.
* Appropriate licence to operate required materials han-

dling equipment and/or container handling equipment
and/or crane, with capacity rated greater than
20,000kg (as required).

* Knowledge of operation of fully automated core line
operation.

* Able to operate computerised wool handling equip-
ment (as required).

Indicative of the tasks which an employee at this level may
perform are the following:

1. Operator in charge of a fully automated core line op-
eration.

2. Operator in charge of a fully automatic Dump Press
(i.e. Tripak).

3. Operator of container handling equipment rated
greater than 20,000 kg.

4. Employee charged by the company with the respon-
sibility of supervising and directing not more than
10 employees (not being a number of employees
working as a team).

Promotional Criteria:
An employee remains at this level until they are capable of

completing the tasks required of this level so as to enable them
to be considered for promotion to the next level when a posi-
tion becomes available.

14.—WAGE RATES (INCLUDING PRODUCTIVITY
PAYMENT)

(1) (a) The total wage rate per week for adult employees
performing the work described by any of the classifications in
Clause 13.-Classification Structure, of this Agreement shall
be as detailed in the following table with effect from the first
full pay period on or after the ratification of this Agreement:

CLASSIFICATION TOTAL RATE
$ PER WEEK

Level 1 $427.50
Level 2 $438.40
Level 3 $447.80
Level 4 $458.90
(b) The total wage rate per week for adult employees per-

forming the work described by any of the classifications
detailed in Clause 13.-Classification Structure, of this Agree-
ment shall be as detailed on the following table with effect
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from the first full pay period on or after the first anniversary
of the registration of this agreement.

CLASSIFICATION TOTAL RATE
$ PER WEEK

Level 1 $440.30
Level 2 $451.60
Level 3 $461.20
Level 4 $472.70
(2) No employee shall suffer a reduction in any overaward

payments as a result of the operation of this Agreement.
(3) The wage rate for junior employees shall be determined

by multiplying the rate specified in this Agreement for a Wool
Industry Storeworker Level 1 by the appropriate percentage
prescribed by Subclause(9)(a) of Clause 13.-Wages and Clas-
sification Structure, of the parent award.

(4) Except where inconsistent with the provisions of this
clause, the provisions of Clause 13.-Wages and Classification
Structure, of the parent award apply.

15.—PAYMENT OF WAGES AND ALLOWANCES
Wages and allowances for all employees shall be paid by

Electronic Funds Transfer.

16.—MEASURES TO ACHIEVE GAINS IN
PRODUCTIVITY, EFFICIENCY AND FLEXIBILITY
The aim of this Agreement is to adopt a productive culture

dedicated to achieving real and measurable improvement
through teamwork, participation, trust and mutual respect. In
order to further these aims the parties to this Agreement have
agreed that:

(i) A three man crew will operate each dumping ma-
chine when required.

(ii) All employees will assist in the completion of the
tasks necessary to achieve ISO 9000 accreditation.

(iii) It is agreed that employees will continue to embrace
multi-skilling as opposed to specialisation of tasks.

17.—TERMINATION, CHANGE AND REDUNDANCY
(1) Termination of Employment

(a) Should the Company wish to terminate a permanent
employee, the following period of notice shall be pro-
vided:

Period of Continuous Service Period of Notice
Less than 1 month 1 day
One month or more but less than 1 year 1 week
1 year or more but less than 3 years 2 weeks
3 years or more but less than 5 years 3 weeks
5 years and over 4 weeks

(b) Employees over 45 years of age with two or more
years continuous service at the time of termination,
shall receive an additional week’s notice.

(c) Where the relevant period of notice is not provided,
the employee shall be entitled to payment in lieu.
Provided that employment may be terminated by part
of the period of notice and part payment in lieu.

(d) Payment in lieu of notice shall be calculated using
an employee’s weekly ordinary time earnings.

(e) The period of notice in this clause shall not apply in
the case of dismissal for conduct that justifies in-
stant dismissal, including malingering, dishonesty,
inefficiency or neglect of duty or employees engaged
for a specific period time and/or for a specific task
or tasks (limited tenure).

(f) Notice of termination by employee
The notice of termination required to be given by an
employee shall be the same as that required of the
Company except that employees 45 years and over
shall not provide an additional week’s notice.
If an employee fails to give notice, or to work out
the full period of notice, the Company shall have the
right to withhold monies due to the employee under
this Agreement to a maximum amount equal to the
ordinary time earnings for the period of notice re-
quired. At the employee’s request, and the Company’s
discretion part or all of the period of notice required

by an employee may be waived by the Company and
the employee paid to the date of termination only.
Where an employee has given or been given notice
as aforesaid or payment made in lieu of the prescribed
notice unless otherwise agreed between the company
and the employee he/she shall continue in employ-
ment until the date of expiration of such notice. An
employee having been given notice as aforesaid who
absents themselves from work during such period
without reasonable cause (proof whereof shall be
upon him/her) shall be deemed to have abandoned
his/her employment and shall not be entitled to pay-
ment for work done within such period of notice.

(g) Time off during notice period
Where the Company has given notice to an employee
of intended termination, the employee shall be al-
lowed time off without loss of pay, for a cumulative
period of eight hours for the purpose of seeking other
employment. Such time off shall be taken at times
that are convenient to the employee after consulta-
tion with the manager.

(h) Statement of Employment
The Company shall, when requested, provide to the
employee a written statement specifying the period
of their employment and the classification of or the
type of work performed by the employee.

(i) Unfair Dismissals
Termination of employment by the Company shall
not be harsh, unjust or unreasonable, whether notice
has been given to the employee or not.
Without limiting the above, except where a distinc-
tion, exclusion or preference is based on the inherent
requirements of a particular position, termination on
the grounds of race, colour, sex, marital status, fam-
ily responsibilities, pregnancy, religion, political
opinion, national extraction and social origin shall
constitute a harsh, unjust or unreasonable termina-
tion of employment.

(2) Introduction of Change
(a) Company’s Duty to Notify

Where the Company has made a definite decision to
introduce major changes in production, program, or-
ganisation, structure or technology that are likely to
have significant effects on employees, the Company
shall notify the employees who may be affected by
the proposed changes and the Union.
“Significant effects” include termination of employ-
ment, major changes in the composition, operation
or size of the workforce or in the skills required; the
elimination or diminution of job opportunities, pro-
motion opportunities or job tenure; the alteration of
hours of work; the need for retraining or transfer of
employees to other work or locations and the restruc-
turing of jobs. Provided that where the Parent Award
makes provision for alteration of any of the matters
referred to herein an alteration shall be deemed not
to have significant effect.

(b) Company’s Duty to Discuss Change
The Company shall discuss with the employees af-
fected and their Union inter alia, the introduction of
the changes referred to above, the effects the changes
are likely to have on employees, measures to avert
or mitigate the adverse effects of such changes on
employees and shall give prompt consideration to
matters raised by the employees and/or the union in
relation to the changes.
The discussions shall commence as early as practi-
cable after a definite decision has been made by the
Company to make the changes referred to above.
For the purposes of such discussions, the Company
shall provide in writing to the employees concerned
and the Union, all relevant information about the
changes including the nature of the changes proposed,
the expected effects of the changes on employees
and any other matters likely to affect employees pro-
vided that the Company shall not be required to
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disclose confidential information the disclosure of
which would be inimical to the Company’s interests.

(3) Redundancy
(a) Discussions Before Terminations

(i) Where the Company has made a definite de-
cision that the Company no longer wishes the
job the employee has been doing to be done
by anyone and this is not due to the ordinary
and customary turnover of labour and that de-
cision may lead to termination of employment,
the Company shall hold discussions with the
employees directly affected and with the Un-
ion.

(ii) The discussions shall take place as soon as is
practicable and shall cover, amongst other
matters the reasons the proposed terminations
are required, measures to avoid or minimise
the terminations and measures to mitigate any
adverse effects of any terminations on the
employees concerned.

(iii) For the purposes of the discussion the Com-
pany shall, as soon as practicable, provide in
writing to the employees concerned and the
Union, all relevant information about the pro-
posed terminations including the reasons for
the proposed terminations, the number and
categories of employees likely to be affected,
and the number of employees normally em-
ployed and the period over which the
terminations are likely to be carried out.
Provided that the company shall not be re-
quired to disclose confidential information the
disclosure of which would be inimical to the
Company’s interests.

(b) Transfer to lower paid duties
Where an employee is transferred to lower paid du-
ties for reasons set out in (a) above, the employee
shall be entitled to the same period of notice of trans-
fer as they would have been entitled to if they had
been terminated, and the Company may make pay-
ment in lieu thereof of an amount equal to the
difference between the former ordinary time rate of
pay and the new lower ordinary time rates for the
number of weeks of notice still owing.

(c) Severance Pay
In addition to the period of notice provided in
subclause (1) hereof, a permanent employee whose
employment is terminated for reasons set out above
shall be entitled to the following amount of sever-
ance pay in respect of a continuous period of service:
Period of continuous service Severance Pay
less than 1 year nil
1 year but less than 2 years 4 weeks pay
2 years but less than 3 years 6 weeks pay
3 years but less than 4 years 7 weeks pay
4 years and over 8 weeks pay
“Weeks pay” means the ordinary time rate of pay for
the employee concerned.
Provided that the severance payments shall not ex-
ceed the amount which the employee would have
earned if employment with the Company had pro-
ceeded to the employee’s normal retirement date.

(d) Employee Leaving During Notice
An employee whose employment is terminated for
reasons set out in (a) above may terminate his or her
employment during the period of notice and, if so,
shall be entitled to the same benefits and payments
under this clause had he or she remained with the
Company until the expiry of such notice. Provided
that in such circumstances the employee shall not be
entitled to payment in lieu of notice.

(e) Alternative Employment
The Company in a particular redundancy case, may
make application to the Commission to have the gen-
eral severance pay prescription varied if the Company

obtains acceptable alternative employment for an
employee.

(f) Time Off During Notice Period
(i) During the period of notice of termination

given by the Company an employee shall be
allowed up to one day’s time off without loss
of pay during each week of notice for the pur-
pose of seeking other employment.

(ii) If the employee has been allowed paid leave
for more than one day during the notice pe-
riod for the purpose of seeking other
employment, the employee shall, at the request
of the Company, be required to produce proof
of attendance at an interview or they shall not
receive payment for the time absent.
For the purpose a statutory declaration will be
sufficient.

(g) Notice to Commonwealth Employment Service
Where a decision has been made to terminate em-
ployees in the circumstances outlined in (a) above,
the Company shall notify the Commonwealth Em-
ployment Service thereof as soon as possible giving
relevant information including the number and cat-
egories of the employees likely to be affected and
the period over which the terminations are intended
to be carried out.

(h) Superannuation Benefits
Subject to further order of the Western Australia In-
dustrial Relations Commission, where an employee
who is terminated receives a benefit from a superan-
nuation scheme that in the case of redundancy
provides for a specific benefit that has been funded
by the company contributions and which is in addi-
tion to superannuation benefits which would
otherwise apply, the company shall be entitled to
offset only the amount of the additional superannua-
tion fund benefit against amounts payable under
subclause (c).

(i) Transmission of Business
(i) Where a business is before or after the date of

this Agreement, transmitted from one em-
ployer (in this subclause called “the
transmittor”) to another employer (in this
subclause called “the transmittee”) and an
employee who at the time of such transmis-
sion was an employee of the transmittor in that
business becomes an employee of the
transmittee:
— The continuity of the employment of the

employee shall be deemed not to have
been broken by reason of such transmis-
sion;
and

— the period of employment which the em-
ployee has had with the transmittor or any
prior transmittor shall be deemed to be
service of the employee with the
transmittee.

(ii) In this subclause “business” includes trade,
process, business or occupation and includes
part of any such business and “transmission”
includes transfer, conveyance, assignment or
succession whether by agreement or by op-
eration of law and “transmitted’ has a
corresponding meaning.

(j) Employees with Less Than One Year’s Service
This clause shall not apply to employees with less
than one year’s continuous service and the general
obligation on the Company should be not more than
to give relevant employees an indication of the im-
pending redundancy at the first reasonable
opportunity, and to take such steps as may be rea-
sonable to facilitate the obtaining by the employees
of suitable alternative employment.
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(k) Employees Exempted
This clause shall not apply where employment is ter-
minated as a consequence of conduct that justifies
instant dismissal, including malingering, inefficiency
or neglect of duty, or in the case of casual employees
or employees engaged for a specific period of time
or for a specified task or tasks.

(l) Incapacity to Pay
The company, in a particular redundancy case, may
make application to the Western Australian Indus-
trial Relations Commission to have the general
severance pay prescription varied on the basis of the
company’s incapacity to pay within eight weeks of
the termination of the employee(s).

18.—SIGNATORIES
for and on behalf of Wooldumpers Australia Pty Limited
DENNIS HOLLOWAY
.....................Signed...........................
(NAME OF SIGNATORY)
MANAGER
(POSITION OF SIGNATORY)
for and on behalf of The Shop, Distributive and Allied Em-

ployees’ Association of Western Australia
.....................Signed...........................
(6/2/97)
JOSEPH BULLOCK
(NAME OF SIGNATORY)
GENERAL SECRETARY
(POSITION OF SIGNATORY)

PUBLIC SERVICE
ARBITRATOR—

Awards/Agreements—
Variation of—

GOVERNMENT OFFICERS SALARIES,
ALLOWANCES AND CONDITIONS AWARD 1989.

No. PSA A3 of 1989.
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.

The Civil Service Association of Western Australia
Incorporated

and
Agricultural Protection Board and Others.

No. P 24 of 1995.
Government Officers Salaries, Allowances and Conditions

Award 1989.
COMMISSIONER R.N. GEORGE.

2 April 1997.
Order.

HAVING heard Ms F. Bajrovic on behalf of the Applicant, Mr
T. Neill on behalf of the Western Australian Centre for
Pathology and Medical Research and Mr P. Jennings on behalf
of the Westerm Australian Branch of the Australian Medical
Association and by consent, the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act, 1979,
hereby orders:

THAT the Government Officers Salaries, Allowances
and Conditions Award 1989 be varied in accordance with
the following Schedule and that such variation shall op-
erate from the beginning of the first pay period
commencing on or after 5 December 1996.

(Sgd.) R. N. GEORGE,    
[L.S.] Commissioner.

———

Schedule.
1. Schedule A—List of Respondents: After the respondent

“Board of Commissioners of the Lotteries Commission,
Western Australia” add the following new respondent—

Board of the Western Australian Centre for Pathology and
Medical Research

2. Schedule B—Government Officers Not Covered by the
Scope of this Award: Add the following new paragraph after
the last paragraph shown—

Salaried employees of the Western Australian Centre for
Pathology and Medical Research who are eligible for
membership of the Western Australian Branch of the
Australian Medical Association Incorporated.

AWARDS/AGREEMENTS—
Variation of—

BAG, SACK AND TEXTILE AWARD
No. 3 of 1960.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western

Australian Branch

and

Joyce Bros W.A. Pty Ltd & Others.

No. 1752 of 1996.

Bag, Sack and Textile Award

COMMISSIONER J.F. GREGOR.

6 March 1997.
Order.

HAVING heard Ms J. Freeman on behalf of the first named
party and Ms E. Mackey on behalf of the second named party,
and by consent, the Commission, pursuant to the powers con-
ferred on it under the Industrial Relations Act, 1979, hereby
orders:

THAT the Bag, Sack and Textile Award, be varied in
accordance with the following Schedule and that such
variation shall have effect on and from the date hereof.

(Sgd.) J.F. GREGOR,
[L.S.] Commissioner.

Schedule.
1. Clause 2—Arrangement: After 14—Board of Reference,

replace 15.—Under-rate Workers with the following number
and name:

15.—Supported Wage System
2. Clause 15.—Under-rate Workers: Delete this clause and

insert the following in lieu thereof:
15.—SUPPORTED WAGE SYSTEM

(1) This clause defines the conditions which will apply
to employees who, because of the effects of a dis-
ability, are eligible for a supported wage under the
terms of this award. In the context of this clause the
following definitions will apply:

(a) “Supported Wage System” means the Com-
monwealth Government system to promote
employment for people who cannot work at
full award wages because of a disability, as
documented in “[Supported Wage System:
Guidelines and Assessment Process]”.

(b) “Accredited Assessor” means a person accred-
ited by the management unit established by
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the Commonwealth under the Supported Wage
System to perform assessments of an individu-
al’s productive capacity within the Supported
Wage System.

(c) “Disability Support Pension” means the Com-
monwealth pension scheme to provide income
security for persons with a disability as pro-
vided under the Social Security Act 1991, as
amended from time to time, or any successor
to that scheme.

(d) “Assessment instrument” means the form pro-
vided for under the Supported Wage System
that records the assessment of the productive
capacity of the person to be employed under
the supported wage system.

(2) Eligibility criteria
(a) Employees covered by this clause will be those

who are unable to perform the range of duties
to the competence level required within the
class of work for which the employee is en-
gaged under this award, because of the effects
of a disability on their productive capacity and
who meet the impairment criteria for receipt
of a Disability Support Pension.

(b) This clause does not apply to any existing
employee who has a claim against the em-
ployer which is subject to the provisions of
workers’ compensation legislation or any pro-
vision of this award relating to the
rehabilitation of employees who are injured
in the course of their employment.

(c) (i) This award does not apply to employ-
ers in respect of their facility,
programme, undertaking, service or the
like which receives funding under the
Disability Services Act 1986 and ful-
fils the dual role of service provider and
sheltered employer to people with dis-
abilities who are in receipt of, or are
eligible for, a Disability Support Pen-
sion, and such employees.

(ii) Provided that this exclusion shall not
prevent Services funded under Section
10 or 12A of the Act referred to in
subparagraph (i) hereof, engaging per-
sons who meet the eligibility criteria
under the Supported Wage System, on
work covered by this Award, where
both parties wish to access the System
and all other criteria are met.

(3) Supported wage rates
(a) Employees to whom this clause applies shall

be paid the applicable percentage of the mini-
mum rate of pay prescribed by this award for
the class of work which the person is perform-
ing according to the following schedule:
Assessed capacity % of prescribed

(subclause 4) award rate
10% 10%
20% 20%
30% 30%
40% 40%
50% 50%
60% 60%
70% 70%
80% 80%
90% 90%

(b) Provided that the minimum amount payable
shall be not less than $45 per week.

(c) Where a person’s assessed capacity is 10%,
they shall receive a high degree of assistance
and support.

(4) Assessment of capacity
For the purpose of establishing the percentage of the
award rate to be paid to an employee under this award,
the productive capacity of the employee will be

assessed in accordance with the Supported Wage Sys-
tem and documented in an assessment instrument by
either:

(a) The employer and union party to the award,
in consultation with the employee or,

(b) The employer and an accredited assessor
agreed to by the employer and the union party
to the Award in consultation with the employee.

(5) Lodgment of assessment instrument
(a) All assessment instruments under the condi-

tions of this clause, including the appropriate
percentage of the award wage to be paid to the
employee, shall be lodged by the employer
with the Registrar of the Western Australian
Industrial Relations Commission.

(b) All assessment instruments shall be agreed and
signed by the parties to the assessment, pro-
vided that where the union which is party to
the award, is not a party to the assessment, it
shall be referred by the Registrar to the union
by certified mail and shall take effect unless
an objection is notified to the Registrar within
ten working days.

(6) Review of assessment
The assessment of the applicable percentage should
be subject to annual review or earlier on the basis of
a reasonable request for such a review. The process
of review shall be in accordance with the procedures
for assessing capacity under the Supported Wage
System.

(7) Other terms and conditions of employment
Where an assessment has been made, the applicable
percentage shall apply to the wage rate only. Em-
ployees covered by the provisions of the clause will
be entitled to the same terms and conditions of em-
ployment as all other employees covered by this
award, but be paid at the rate of wage as determined
in accordance with this clause.

(8) Workplace adjustment
An employer wishing to employ a person under the
provisions of this clause shall take reasonable steps
to make changes in the workplace to enhance the
employee’s capacity to do the job. Changes may in-
volve re design of job duties, working time
arrangements and work organisation in consultation
with other employees in the area.

(9) Trial period
(a) In order for an adequate assessment of the

employee’s capacity to be made, an employer
may employ a person under the provisions of
this clause for a trial period not exceeding
twelve weeks, except that in some cases addi-
tional work adjustment time (not exceeding
four weeks) may be needed.

(b) During that trial period the assessment of ca-
pacity shall be undertaken and the proposed
wage rate for a continuing employment rela-
tionship shall be determined.

(c) The minimum amount payable to the employee
during the trial period shall be no less than
$45.00 per week.

(d) Work trials should include induction or train-
ing as appropriate to the job being trialed.

(e) Where the employer and employee wish to
establish a continuing employment relation-
ship following the completion of the trial
period, a further contract of employment shall
be entered into based on the assessment under
subclause (4) of this clause.

(10) The conditions of employment, as agreed, to apply
during a trial period or in a continuing employment
relationship shall be documented, a copy of which
shall be provided by the employer to the person em-
ployed in accordance with this clause.
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BAKERS’ (METROPOLITAN) AWARD
No. A13 of 1987.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western

Australian Branch

and

Baking Industry Employers’ Association of Western
Australia.

No. 1319 of 1996.

Bakers’ (Metropolitan) Award No. 13 of 1987
No. A13 of 1987.

CHIEF COMMISSIONER W.S. COLEMAN.

3 December 1996.

Order.
HAVING heard Ms M. Robinson on behalf of the Applicant
and Mr M. Beros on behalf of the Respondent, and by con-
sent, the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act, 1979 hereby orders that the
Award be varied in accordance with the following Schedule
and that such variation being made in relation to:

1. paragraph (1) of the Schedule in accordance with
the formula set down by the Australian Industrial Re-
lations Commission in the Furnishing and Glass
Industry case (print M9675), based on the key clas-
sification of Baker; and

2. paragraph (2) of the Schedule in accordance with a
31.0% increase in the Consumer Price Index adjust-
ment for the quarters June 1988 to March 1996
inclusive, based on Australian Bureau of Statistics
publication catalogue number 6401.0 at Table 7, sub-
group “Meals Out and Takeaway Foods”;
and these variations shall have effect from the be-
ginning of the first pay period commencing on or
after the 12th day of November 1996.

(Sgd.) W.S. COLEMAN,
[L.S.] Chief Commissioner.

Schedule.
1. Clause 8.—Wages: Delete paragraphs (d) and (e) of

subclause (1) and insert in lieu thereof the following:
(d) Foreperson: In addition to the total wage prescribed

in this clause for a doughmaker, a foreperson shall
be paid:

RATE PER WEEK
$

(i) if placed in charge of less
than four other employees
(per week) 10.90

(ii) if placed in charge of four
but less than 10 other
employees (per week) 17.50

(iii) if placed in charge of 10
and not more than 20 other
employees (per week) 26.80

(iv) if placed in charge of 20
or more other employees
(per week) 34.60

(e) Disability Allowance:
In addition to the total wage prescribed in this
subclause a disability allowance of $4.55 per week
shall be paid to doughmakers and single hand bak-
ers.

2. Clause 9.—Overtime: Delete paragraph (a) and (b) of
subclause (5) and insert in lieu thereof the following:

(5) (a) A worker required to work overtime for two
hours or more shall be supplied with a meal
by his employer or paid $6.55 for a meal.

(b) If the amount of overtime required to be
worked necessitates a second or subsequent
meal, the employer shall provide such meal or
pay an amount of $4.45 for each such meal.

BURSWOOD ISLAND RESORT (MAINTENANCE
EMPLOYEES’) AWARD

No. A 22 of 1986.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Communications, Electrical, Electronic, Energy,
Information, Postal, Plumbing and Allied Workers’ Union of

Australia, Engineering and Electrical Division, Western
Australian Branch and Others

and

Burswood Resort (Management) Ltd.

No. 283 of 1996.

Burswood Island Resort (Maintenance Employees’) Award
No. A 22 of 1986.

COMMISSIONER R.H. GIFFORD.

11 September 1996.

Order.
HAVING heard Mr C. Young on behalf the Applicants and Mr
G. Blyth on behalf of the Respondent, and by consent, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders:

THAT the Burswood Island Resort (Maintenance Em-
ployees’) Award, be varied in accordance with the
following Schedule and that such variation shall have ef-
fect from the beginning of the first pay period commencing
on or after 2 September 1996.

(Sgd.) R.H. GIFFORD,
[L.S.] Commissioner.

Schedule.
1. Clause 2.—Arrangement. Immediately following the

number and title “27. Training”, insert the following new
number and title:

28. Enterprise Flexibility Provisions
2. Clause 11.—Overtime. Delete paragraph (f) of subclause

(3) of this clause and insert in lieu thereof the following:
(f) An employee required to work overtime for more

than two hours shall be supplied with a meal by the
Company or if no meal is supplied be paid $6.46 for
a meal and, if owing to the amount of overtime
worked, a second or subsequent meal is required they
shall be supplied with each such meal by the Com-
pany or be paid $4.38 for each meal so required.

3. Clause 13.—Wage Rates. Delete subclause (1) of this
clause and insert in lieu thereof the following:

(1) (a) The adult weekly wage rates payable to em-
ployees covered by this award shall be as
follows:

Classification Rate 1st & 2nd Arbitrated Total Rate
Per Week Safety Net Per Week

Adjustments
$ $ $

Video Department:
Electronic Serviceperson (Grade I) 485.30 16.00 501.30
Electronic Serviceperson (Grade II) 513.40 16.00 529.40
Electronic Serviceperson (Grade III) 541.90 16.00 557.90
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Classification Rate 1st & 2nd Arbitrated Total Rate
Per Week Safety Net Per Week

Adjustments
$ $ $

Engineering Department:
Tradesperson 485.30 16.00 501.30
Plant Attendant 485.30 16.00 501.30
General Trades Assistant 420.70 16.00 436.70

(b) The rates of pay in this Award include the first
and second $8.00 per week arbitrated safety
net adjustment payable under the December,
1994 State Wage Decision. The first and sec-
ond $8.00 per week arbitrated safety net
adjustment may be offset to the extent of any
wage increase as a result of agreements
reached at enterprise level since 1 November,
1991. Increases made under previous State
Wage Case Principles or under the current
Statement of Principles, excepting those re-
sulting from enterprise agreements, are not to
be used to offset arbitrated safety net adjust-
ments.

4. Clause 27.—Training. Immediately following this clause,
insert the following new clause:

28.—ENTERPRISE FLEXIBILITY PROVISIONS
This clause establishes a process to enable subsequent
agreements to be negotiated at the enterprise level about
how the award, as it relates to the enterprise or workplace
concerned, could be varied to enable the enterprise or
workplace to operate more efficiently, according to its
particular needs. The process will be as follows:

(1) At each enterprise or workplace, consultative
mechanisms and procedures may be estab-
lished comprising representatives of the
Company, employees and the relevant Union.

(2) In this clause a “relevant Union” means an or-
ganisation of employees that:

(a) Is party to this Award.
(b) Has one or more members employed

by the Company to perform work in
the relevant enterprise or workplace.

(Note: The failure by a Company to give each
relevant Union an opportunity to be involved
in the consultative process leading to the mak-
ing of an agreement may result in the
Commission adjourning or refusing the appli-
cation to vary the Award).

(3) The particular mechanism and procedures es-
tablished shall be appropriate to the size,
structure and needs of the enterprise or
workplace.

(4) Before the agreement is finalised the parties
must take reasonable steps to:

(a) Explain the likely effect of the proposed
agreement to the employees affected.

(b) Explain its likely consequences if ap-
proved by the Western Australian
Industrial Relations Commission.

(5) When agreement is reached at an enterprise
or workplace through such consultative mecha-
nism and procedures, and where giving effect
to such agreement requires this award, as it
applies at the enterprise or workplace, to be
varied, an application to vary shall be made to
the Commission. The agreement shall be made
available in writing to all employees at the
enterprise or workplace and to the relevant Un-
ion, prior to the application being made to the
Commission.

(6) The application to vary the award or register
the agreement shall be filed with the Western
Australian Industrial Relations Commission by
the Company or union at which time a copy
shall be served on the relevant parties. A rel-
evant union may not unreasonably object to
the application if the majority of employees
affected have agreed to the changes.

(7) Where this award is varied to give effect to an
agreement made pursuant to this clause, the

variation shall become a schedule to the award
and the variation shall take precedence over
any provisions of this award to the extent of
any expressly identified inconsistency.

(8) The agreement must meet the following re-
quirements to enable the Commission to vary
this award to give effect:

(a) That the purpose of the agreement is to
make the enterprise or workplace op-
erate more efficiently according to its
particular needs.

(b) That the majority of employees cov-
ered by the agreement genuinely agree
to it.

5. First Schedule—Named Parties to the Award. Delete this
Schedule and insert in lieu thereof the following:

FIRST SCHEDULE—NAMED PARTIES TO THE
AWARD

Unions Party to the Award
Communications, Electrical, Electronic, Energy, Informa-
tion, Postal, Plumbing and Allied Workers’ Union of
Australia, Engineering and Electrical Division, Western
Australian Branch.
Construction, Mining, Energy, Timberyards, Sawmills and
Woodworkers Union of Australia, Western Australian
Branch.
The Plumbers and Gasfitters Employees’ Union of Aus-
tralia, West Australian Branch, Industrial Union of
Workers.
The Western Australian Builders’ Labourers’, Painters and
Plasterers Union of Workers.

Employer Party to the Award
Burswood Resort (Management) Ltd.

GATE, FENCE AND FRAMES MANUFACTURING
AWARD

No. 24 of 1971.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Communications, Electrical, Electronic, Energy,
Information, Postal, Plumbing, and Allied Workers Union of

Australia, Engineering & Electrical Division, Western
Australian Branch

and

Boral Cyclone Ltd & Others.

No. 1507 of 1996.

Gate, Fence and Frames Manufacturing Award.

COMMISSIONER J.F. GREGOR .

1 April 1997.

Order.
HAVING heard Mr Young on behalf of the applicant and Ms
Mackey on behalf of respondents, the Commission, pursuant
to the powers conferred on it under the Industrial Relations
Act, 1979, hereby orders:

THAT the Gate, Fence and Frames Manufacturing
Award, be varied in accordance with the following Sched-
ule and that such variation shall have effect from the
beginning of the first pay period commencing on or after
the 6 March 1997.

(Sgd.) J.F. GREGOR,
[L.S.] Commissioner.
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Schedule.
1. Clause 7.—Overtime: Delete paragraph (f) of subclause

(3) and insert in lieu thereof the following:
(f) Subject to the provisions of paragraph (h) of this

subclause, an employee required to work overtime
for more than two hours, shall be supplied with a
meal by the employer or be paid $6.25 for a meal
and, if owing to the amount of overtime worked, a
second or subsequent meal is required he/she shall
be supplied with such meal by the employer or paid
$4.30 for each meal so required.

2. Clause 19.—Fares & Travelling Time: Delete paragraphs
(a), (b) and (c) of subclause (2) and insert in lieu thereof the
following:

(a) On places within a radius of 50 kilometres from the
General Post Office, Perth—$11.30 per day.

(b) For each additional kilometre to a radius of 60 kilo-
metres from the General Post Office, Perth—62 cents
per kilometre.

(c) Subject to the provisions of paragraph (d) of this
subclause, work performed at places beyond a 60
kilometre radius from the General Post Office, Perth
shall be deemed to be distant work unless the em-
ployer and the employees, with the consent of the
Union, agree in any particular case that the travel-
ling allowance of 62 cents per kilometre shall be paid
for each kilometre in excess of 60 kilometres.

3. Clause 20.—Distant Work: Delete subclauses (6) and (7)
and insert in lieu thereof the following:

6) An employee to whom the provisions of subclause
(1) of this clause apply shall be paid an allowance of
$22.64 for any weekend the employee returns to the
employee’s home from the job, but only if—

(a) The employee advises the employer or the
employer’s agent of the employee’s intention
not later than the Tuesday immediately pre-
ceding the weekend in which the employee so
returns;

(b) The employee is not required for work during
that weekend;

(c) The employee returns to the job on the first
working day following the weekend; and

(d) The employer does not provide, or offer to
provide, suitable transport

(7) Where an employee, supplied with board and lodg-
ing by the employer, is required to live more than
800 metres from the job the employee shall be pro-
vided with suitable transport to and from that job or
be paid an allowance of $9.97 per day, provided that
where the time actually spent in travelling either to
or from the job exceeds 20 minutes, that excess trav-
elling time shall be paid for at ordinary rates, whether
or not suitable transport is supplied by the employer.

4. Fourth Schedule—Named Parties to the Award: Delete
this clause and insert in lieu thereof the following:

FOURTH SCHEDULE—NAMED PARTIES TO THE
AWARD

Union party
Communications, Electrical, Electronic, Energy, Informa-
tion, Postal, Plumbing and Allied Workers Union of
Australia, Engineering and Electrical Division, Western
Australian Branch.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Communications, Electrical, Electronic, Energy,
Information, Postal, Plumbing, and Allied Workers Union of

Australia, Engineering & Electrical Division, Western
Australian Branch

and

Boral Cyclone Ltd & Others.

No. 1507 of 1996.

Gate, Fence and Frames Manufacturing Award.

COMMISSIONER J.F. GREGOR.

1 April 1997.

Order.
HAVING heard Mr Young on behalf of the applicant and Ms
Mackey on behalf of respondents, the Commission, pursuant
to the powers conferred on it under the Industrial Relations
Act, 1979, hereby orders:

THAT application No. 1507 of 1996 made for the pur-
pose of amending the Gate, Fence and Frames
Manufacturing Award be and is hereby divided into two
separate parts—1507A of 1996 which is to be concluded
by further order of the Commission that amends the
abovementioned award to the extent agreed between the
parties in relation to Clause 7.—Overtime, Clause 19.—
Fares & Travelling Time, Clause 20.—Distant Work and
the Fourth Schedule—Named Parties to the Award; and

THAT 1507B of 1996 which shall be constituted by the
disputed claims in relation to the First Schedule—Wages
and the claim for the insertion of a new subclause (8)
concerning minimum rate of pay of the aforementioned
award; and

THAT the proceedings to hear and determine matter
No. 1507B of 1996 be and is hereby adjourned to a date
to be fixed.

(Sgd.) J.F. GREGOR,
[L.S.] Commissioner.

INDEPENDENT SCHOOLS ADMINISTRATIVE AND
TECHNICAL OFFICERS AWARD 1993

No. A 15 of 1991.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Independent Schools Salaried Officers’ Association of
Western Australia, Industrial Union of Workers

and

Anglican Schools Commission (Inc) and Others.
No. 1829 of 1996.

Independent Schools Administrative and Technical Officers
Award 1993.

No. A 15 of 1991.

COMMISSIONER A.R. BEECH.
11 March 1997.

Order.
HAVING heard Ms T. Howe on behalf of the Applicant and
Ms C. Young on behalf of members of the Catholic Education
Commission of Western Australia and Dr I. Fraser on behalf
of members of the Association of Independent Schools of
Western Australia Union of Employers (Inc.), and by consent,
the Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders:

THAT the Independent Schools Administrative and
Technical Officers Award 1993 be varied in accordance
with the following Schedule and that such variation shall
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have effect from the first pay period on or after the 21st
day of December 1996.

(Sgd.) A. R. BEECH,
[L.S.] Commissioner.

Schedule.
1. Clause 14.—Salaries: Delete paragraph (1)(a) of this clause

and insert in lieu the following:
(1) (a) The minimum annual rate of salary, according to clas-

sification and experience, payable to officer shall be:
1st and 2nd
$8 per week 3rd $8 per week
Safety Net Safety Net

Minumum Salary Adjustment Adjustment Total Salary
Level $ per Annum $ per Annum $ per Annum $ per Annum

LEVEL 1 18,500 834 417 19,751
18,750 834 417 20,001
19,000 834 417 20,251
19,250 834 417 20,501
19,500 834 417 20,751
19,750 834 417 21,001

LEVEL 2 20,500 834 417 21,751
21,000 834 417 22,251
21,500 834 417 22,751
22,000 834 417 23,251
22,500 834 417 23,751
23,000 834 417 24,251

LEVEL 3 24,000 834 417 25,251
24,600 834 417 25,851
25,200 834 417 26,451
25,800 834 417 27,051
26,400 834 417 27,651
27,000 834 417 28,251

LEVEL 4 25,500 834 417 26,751
26,500 834 417 27,751
27,500 834 417 28,751
28,500 834 417 29,751
29,500 834 417 30,751
30,500 834 417 31,751

The rates of pay in this award include three arbitrated safety
net adjustments totalling $24.00 per week available under the
Arbitrated Safety Net Adjustment Principle pursuant to either
the December 1993 State Wage Decision, the December 1994
State Wage Decision and the March 1996 State Wage Deci-
sion. The first, second and third $8.00 per week arbitrated safety
net adjustments may be offset to the extent of any wage in-
creases payable since 1 November 1991 pursuant to enterprise
agreements or consent awards or award variations to give ef-
fect to enterprise agreements, insofar as that wage increase or
part of it has not previously been used to offset an arbitrated
safety net adjustment. Increases made under previous State
Wage Case Principles or under the current Statement of Prin-
ciples, excepting those resulting from enterprise agreements,
are not to be used to offset arbitrated safety adjustments.

INDEPENDENT SCHOOLS (BOARDING HOUSE)
SUPERVISORY STAFF AWARD

No. A 9 of 1990.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Independent Schools Salaried Officers’ Association of
Western Australia, Industrial Union of Workers

and

Aquinas College and Others.
No. 1828 of 1996.

Independent Schools (Boarding House) Supervisory Staff
Award.

No. A 9 of 1990.

COMMISSIONER A.R. BEECH.
11 March 1997.

Order.
HAVING heard Ms T. Howe on behalf of the Applicant and
Ms C. Young on behalf of members of the Catholic Education
Commission of Western Australia and Dr I. Fraser on behalf
of members of the Association of Independent Schools of
Western Australia Union of Employers (Inc.) and by consent,
the Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders:

THAT the Independent Schools (Boarding House) Su-
pervisory Staff Award be varied in accordance with the
following Schedule and that such variation shall have ef-
fect from the first pay period on or after the 21st day of
December 1996.

(Sgd.) A. R. BEECH,
[L.S.] Commissioner.

Schedule.
1. Clause 11.—Salaries: Delete paragraphs (1)(a) and (1)(b)

of this clause and insert in lieu the following:
(1) The minimum annual rate of salary payable to employ-

ees shall be as follows:
(a) Supervisor:

1st and 2nd
$8 per week 3rd $8 per week
Safety Net Safety Net

Minumum Salary Adjustment Adjustment Total Salary
$ per Annum $ per Annum $ per Annum $ per Annum

1st year of experience 18,706 834 417 19,957
2nd year of experience 19,475 834 417 20,726
3rd year of experience 20,500 834 417 21,751
4th year of experience 21,525 834 417 22,776
5th year of experience 22,550 834 417 23,801
6th year of experience 23,575 834 417 24,826

(b) Senior Supervisor:
1st and 2nd
$8 per week 3rd $8 per week
Safety Net Safety Net

Minumum Salary Adjustment Adjustment Total Salary
$ per Annum $ per Annum $ per Annum $ per Annum

1st year of experience 25,113 834 417 26,364
Thereafter 26,650 834 417 27,901

2. Clause 11.—Salaries: Delete paragraphs (1)(e) and (1)(f)
of this clause and insert in lieu the following:

(e) The rates of pay in this award include three arbi-
trated safety net adjustments totalling $24.00 per
week available under the Arbitrated Safety Net Ad-
justment Principle pursuant to either the December
1993 State Wage Decision, the December 1994 State
Wage Decision and the March 1996 State Wage De-
cision. The first, second and third $8.00 per week
arbitrated safety net adjustments may be offset to
the extent of any wage increases payable since 1
November 1991 pursuant to enterprise agreements
or consent awards or award variations to give effect
to enterprise agreements, insofar as that wage in-
crease or part of it has not previously been used to
offset an arbitrated safety net adjustment. Increases
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made under previous State Wage Case Principles or
under the current Statement of Principles, excepting
those resulting from enterprise agreements, are not
to be used to offset arbitrated safety adjustments.

INDEPENDENT SCHOOLS’ TEACHERS’
AWARD 1976.

No. R27 of 1976.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Independent Schools Salaried Officers’ Association of
Western Australia, Industrial Union of Workers

and

Anglican Schools Commission (Inc) and Others.

No. 1830 of 1996.

Independent Schools’ Teachers’ Award 1976.

No. R27 of 1976.

COMMISSIONER A.R. BEECH.

11 March 1997.
Order.

HAVING heard Ms T. Howe on behalf of the Applicant and
Ms C. Young on behalf of members of the Catholic Education
Commission of Western Australia and Dr I. Fraser on behalf
of members of the Association of Independent Schools of
Western Australia Union of Employers (Inc.), and by consent,
the Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders:

THAT the Independent Schools’ Teachers’ Award 1976
be varied in accordance with the following Schedule and
that such variation shall have effect from the first pay
period on or after the 21st day of December 1996.

(Sgd.) A. R. BEECH,    
[L.S.] Commissioner.

———

Schedule.
1. Clause 11.—Salaries: Delete paragraph (1)(a) of this clause

and insert in lieu the following—
(1) (a) The minimum annual rate of salary payable to

teachers engaged in the undermentioned clas-
sifications shall be—

1st and 2nd 3rd $8 per
$8 per week week

Minimum Safety Net Safety Net
Salary Adjustment Adjustment Total Salary

$ per annum $ per annum $ per annum $ per annum

Step 1 21,935 834 417 23,186
Step 2 23,268 834 417 24,519
Step 3 24,600 834 417 25,851
Step 4 26,138 834 417 27,389
Step 5 27,573 834 417 28,824
Step 6 28,803 834 417 30,054
Step 7 30,033 834 417 31,284
Step 8 31,570 834 417 32,821
Step 9 33,261 834 417 34,512
Step 10 34,645 834 417 35,896
Step 11 35,875 834 417 37,126
Step 12 37,413 834 417 38,664
Step 13 38,950 834 417 40,201

The rates of pay in this award include three arbitrated safety
net adjustments totalling $24.00 per week available under the

Arbitrated Safety Net Adjustment Principle pursuant to either
the December 1993 State Wage Decision, the December 1994
State Wage Decision and the March 1996 State Wage Decision.
The first, second and third $8.00 per week arbitrated safety
net adjustments may be offset to the extent of any wage
increases payable since 1 November 1991 pursuant to enterprise
agreements or consent awards or award variations to give effect
to enterprise agreements, insofar as that wage increase or part
of it has not previously been used to offset an arbitrated safety
net adjustment. Increases made under previous State Wage Case
Principles or under the current Statement of Principles,
excepting those resulting from enterprise agreements, are not
to be used to offset arbitrated safety adjustments.

RADIO AND TELEVISION EMPLOYEES’ AWARD
No. R3 of 1980.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Communications, Electrical, Electronic, Energy,
Information, Postal, Plumbing, and Allied Workers Union of

Australia, Engineering & Electrical Division, Western
Australian Branch

and

Hills Industries Ltd & Others.

No. 1579 of 1996.

Radio and Television Employees’ Award.

COMMISSIONER J.F. GREGOR.

24 March 1997.

Order.
HAVING heard Mr C Young on behalf of the first named party
and Ms E Mackey on behalf of the second named party, and
by consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders:

THAT the Radio and Television Employees’ Award, be
varied in accordance with the attached Schedule and that
such variation shall have effect from the beginning of the
first pay period commencing on or after 6 March 1997.

(Sgd.) J.F. GREGOR,
[L.S.] Commissioner.

Schedule.
1. Clause 2.—Arrangement:

A. Delete the number and title “2A.—State Wage Case
Principles—June 1991”.

B. Delete the number and title “31.—Junior Employ-
ees—Special Orders” and insert in lieu thereof
“31.—Cancelled”.

2. Clause 2A.—State Wage Case Principles—June 1991:
Delete this clause.

3. Clause 9.—Overtime: Delete paragraph (f) of subclause
(3) of this clause and insert in lieu thereof:

(f) Subject to the provisions of paragraph (g) of this
subclause, an employee required to work overtime
for more than two hours shall be supplied with a meal
by the employer or be paid $6.80 for a meal and, if
owing to the amount of overtime worked, a second
or subsequent meal is required he/she shall be sup-
plied with each such meal by the employer or be paid
$4.60 for each meal so required.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 77 W.A.I.G.982

4. Clause 13.—Car Allowance: Delete subclause (3) of this
clause and insert in lieu thereof:

(3) A year for the purpose of this clause shall commence
on 1 July and end on 30 June next following.

RATES OF HIRE FOR USE OF EMPLOYEE’S OWN
VEHICLE ON EMPLOYER’S BUSINESS

MOTOR CAR
Engine Displacement

(in Cubic Centimetres)

Over  Over  1600cc
2600cc 1600cc

Area and Details - 2600cc

Rate per kilometre (cents)

Metropolitan Area 57.0 51.1 44.4
South West Land Division 58.4 52.3 45.4
North of 23.5o South Latitude 64.2 57.7 50.2
Rest of the State 60.3 54.1 47.1

MOTOR CYCLE (IN ALL AREAS) 19.6 cents per Kilometre

5. Clause 14.—Distant Work: Delete subclause (4) of this
clause and insert in lieu thereof:

(4) Where an employee, supplied with board and lodg-
ing by the employer, is required to live more than
800 metres from the job the employee shall be pro-
vided with suitable transport to and from that job or
be paid an allowance of $10.63 per day provided that
where the time actually spent in travelling either to
or from the job exceeds twenty minutes, that excess
travelling time shall be paid for at ordinary rates
whether or not suitable transport is supplied by the
employer.

6. Third Schedule—Named Parties to the Award: Delete this
clause and insert in lieu thereof the following:

THIRD SCHEDULE—NAMED PARTIES TO THE
AWARD

Union party
Communications, Electrical, Electronic, Energy, In-

formation, Postal, Plumbing and Allied Workers Union
of Australia, Engineering and Electrical Division, West-
ern Australian Branch.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Communications, Electrical, Electronic, Energy,
Information, Postal, Plumbing, and Allied Workers Union of

Australia, Engineering & Electrical Division, Western
Australian Branch

and

Hills Industries Ltd & Others.

No. 1579 of 1996.

Radio and Television Employees Award.

COMMISSIONER J.F. GREGOR.

24 March 1997.

Order.
HAVING heard Mr Young on behalf of the applicant and Ms
Mackey on behalf of respondents, the Commission, pursuant
to the powers conferred on it under the Industrial Relations
Act, 1979, hereby orders:

THAT application No. 1579 of 1996 made for the pur-
pose of amending the Radio and Television Employees’
Award be and is hereby divided into two separate parts—
1579A of 1996 which is to be concluded by further order
of the Commission that amends the abovementioned
award to the extent agreed between the parties in relation
to Clause 2.—Arrangement, Clause 2A.—State Wage
Case Principles—June 1991, Clause 9.—Overtime,
Clause 13.—Car Allowance, Clause 14.—Distant Work
and the Third Schedule—Named Parties to the Award;
and

THAT 1579B of 1996 which shall be constituted by the
disputed claims in relation to Clause 29A.—Minimum
Wage—Adult Employees; and

THAT the proceedings to hear and determine matter
No. 1579B of 1996 be and is hereby adjourned to a date
to be fixed.

(Sgd.) J.F. GREGOR,
[L.S.] Commissioner.

VEHICLE BUILDERS’ AWARD 1971
No. 9 of 1971.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers—Western Australian

Branch

and

Trueline Smash Repairs & Others.

No. 1545 of 1996.

Vehicle Builders’ Award 1971.

SENIOR COMMISSIONER G.L. FIELDING.

25 March 1997.

Order.
HAVING heard Mr G.C. Sturman on behalf of the Applicant
and Mr J.N. Uphill on behalf of the Respondents and by con-
sent, the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act, 1979, hereby orders:

THAT the Vehicle Builders’ Award 1971 be varied in
accordance with the following Schedule and that such
variation shall have effect from the beginning of the first
pay period commencing on or after the date hereof.

(Sgd.) G.L. FIELDING,
[L.S.] Senior Commissioner.

Schedule.
Clause 9.—Wages: In subclause (5) (a) delete the amount

“16.60” and insert in lieu the amount “17.50”.
In subclause (5) (b) delete the amount “25.40” and insert in

lieu the amount “26.80”.
In subclause (5) (c) delete the amount “32.70” and insert in

lieu the amount “34.50”.
In subclause (6) (a) (i) and (ii) delete the amount “$9.20”

and insert in lieu the amount “9.70”.
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THE WESTERN AUSTRALIAN SURVEYING
(PRIVATE PRACTICE) INDUSTRY AWARD, 1989.

No. A2 of 1988.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers—Western Australian

Branch

and

Brown McAllister (WA) Pty Ltd And Others.

No. 1636 of 1996.

COMMISSIONER C.B. PARKS.

14 March 1997.
Order.

HAVING heard Mr G. Sturman on behalf of the Applicant
and The Association of Professional Engineers Australia
(Western Australian Branch) Organisation of Employees and
Ms S. Laferla on behalf of the Respondents and by consent,
the Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders:

THAT the Western Australian Surveying (Private Prac-
tice) Industry Award, 1989 be varied in accordance with
the following Schedule and that such variation shall have
effect from the beginning of the first pay period com-
mencing on or after 4 March 1997.

(Sgd.) C. B. PARKS,    
[L.S.] Commissioner.

———

Schedule.
Clause 8.—Salaries: Delete the preamble and subclauses (1)

and (2) of this clause and insert in lieu thereof—
The rates of pay in this award include the second $8.00
per week arbitrated safety net adjustment payable under
the December 1994 State Wage Decision. The first and
second $8.00 per week arbitrated safety net adjustments
may be offset to the extent of any wage increase payable
since 1 November 1991, pursuant to enterprise agree-
ments, enterprise flexibility agreements or consent awards
or award variations to give effect to enterprise agreements
insofar as that wage increase has not previously been used
to offset an arbitrated safety net adjustment. Increases
made under previous State Wage Case Principles, or un-
der the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used
to offset arbitrated safety net adjustments.

Rate 1st & 2nd Total
Per Annum Arbitrated Annual

Safety Net Salary
Adjustments

$ $ $
(1) Surveyors

(a) Specialist Professional
(CorporateMembership)
 or Post Graduate
Qualification:

First Year 27,694 834 28,528
Second Year 29,808 834 30,642
Third Year 31,976 834 32,810
Fourth Year 34,315 834 35,149
Fifth Year 36,815 834 37,649

(b) Professional:
Qualification—Post Graduate
 Diploma

First Year 27,545 834 28,379
Second Year 29,285 834 30,119

Qualification—Degree
First Year 24,528 834 25,362
Second Year 25,956 834 26,790
Third Year 27,545 834 28,379
Fourth Year 29,285 834 30,119
Fifth Year 31,131 834 31,965

Rate 1st & 2nd Total
Per Annum Arbitrated Annual

Safety Net Salary
Adjustments

$ $ $
Qualification—Degree,
 Articled Surveyor

First Year 23,353 834 24,187
Second Year 24,764 834 25,598

(c) Professional Support:
Qualification—Diploma

First Year 23,348 834 24,182
Second Year 24,690 834 25,524
Third Year 26,256 834 27,090
Fourth Year 27,864 834 28,698
Fifth Year 29,627 834 30,461

Qualification—Certificate
First Year 22,192 834 23,026
Second Year 23,348 834 24,182

(d) Technical Assistant:
First Year (*) 18,710 834 19,544
Second Year 19,788 834 20,622
Third Year 20,917 834 21,751

(2) Clerical Personnel:
(a) Clerical Administrator:

First Year 27,183 834 28,017
Second Year 27,724 834 28,558
Third Year 28,273 834 29,107

(b) Senior Clerical Officer:
First Year 25,584 834 26,418
Second year 26,117 834 26,951
Third Year 26,650 834 27,484

(c) Clerical Officer:
First Year 23,985 834 24,819
Second Year 24,518 834 25,352
Third Year 25,051 834 25,885

(d) General Clerk:
First Year 22,120 834 22,954
Second Year 22,652 834 23,486
Third Year 23,186 834 24,020

(e) Filing Clerk:
First Year 20,787 834 21,621
Second Year 21,453 834 22,287
Third Year 21,986 834 22,820

AWARDS/AGREEMENTS—
Interpretation of—

COMMUNITY COLLEGES AWARD, 1990
No. A19 of 1988 (R).

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Karratha College

and

The State School Teachers Union of Western Australia
Incorporated and others.

No. 362 of 1997.

COMMISSIONER A.R. BEECH.

1 April 1997.

Order.
WHEREAS an application was lodged in the Commission
pursuant to section 46 of the Industrial Relations Act;

AND WHEREAS the applicant advised the Commission that
it wished to withdraw its application;
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NOW THEREFORE, I the undersigned, pursuant to the
powers conferred on me under the Industrial Relations Act
1979, hereby order—

THAT the application be withdrawn by leave.
(Sgd.) A.R. BEECH,

[L.S.] Commissioner.

HOSPITAL SALARIED OFFICERS’ AWARD 1968
No. 39 of 1968.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Hospital Salaried Officers Association of Western Australia
(Union of Workers)

and

Board of Management, Royal Perth Hospital and Others.

No. P 38 of 1996.

COMMISSIONER P.E. SCOTT.

18 March 1997

Order.
WHEREAS this is an application pursuant to section 46 of the
Industrial Relations Act, 1979; and

WHEREAS a conference was convened on the 13th day of
November 1996; and

WHEREAS at the conclusion of the conference the matter
remained unresolved and the Applicant requested hearing and
determination by the Commission; and

WHEREAS the matter was set down for hearing on the 20th
day of January 1997; and

WHEREAS the hearing was adjourned at the Applicant’s
request, and by consent; and

WHEREAS the matter was set down for hearing on the 6th
day of March 1997; and

WHEREAS the hearing was adjourned at the Respondent’s
request, and by consent; and

WHEREAS the matter was set down for hearing on the 14th
and 20th days of March 1997; and

WHEREAS on the 14th day of March 1997 the Western
Australian Industrial Relations Commission received a
facsimilie transmission from the Applicant requesting the dis-
continuance of the Application, which is not opposed by the
Respondent:

NOW THEREFORE, the Commission, pursuant to the pow-
ers conferred on it under the Industrial Relations Act, 1979,
hereby orders:

THAT this application be, and is discontinued.
(Sgd.) P.E. SCOTT,

[L.S.] Commissioner.

NOTICES—
Award/Agreement matters—

Application No. A 2 of 1997.

APPLICATION FOR AN AWARD
ENTITLED “FISHERIES OFFICERS AWARD 1997”.

NOTICE is given that an application has been made to the
Commission by the Merchant Service Guild of Australia,
Western Australian Branch, Union of Workers under the
Industrial Relations Act 1979 for the above Award.

As far as relevant, those parts of the proposed Award which
relate to area of operation or scope are published hereunder.

3.—AREA OF OPERATION
This Award shall apply throughout the State of Western

Australia.

4.—SCOPE
This Award shall apply to all Fisheries Officers (including

trainees) employed under the provisions of the Public Sector
Management Act, 1994.

A copy of the proposed Award may be inspected at my office
at National Mutual Centre, 111 St George’s Terrace, Perth.

(Sgd.) N. CONSTANT,
for Registrar.

4 April 1997

Application No. P 47 of 1994

APPLICATION FOR VARIATION OF AWARD
ENTITLED “PUBLIC SERVICE AWARD 1992

No. PSA A4 of 1989”
WHEREAS Notice was given of an application to vary the

above Award in the Gazette at 77 WAIG 496 and 74 WAIG
2377;

AND WHEREAS Leave was granted by the Public Service
Arbitrator to further amend the applicaiton;

NOTICE is given that an amended application has been made
to the Commission under the Industrial Relations Act 1979
for a variation of the above Award.

As far as relevant, those parts of the proposed variation which
relate to area of operation or scope are published hereunder.

Clause 4.—Scope: Delete this clause and insert in lieu thereof
the following—

(1) This Award shall apply to all public service officers,
other than those listed in sub-clause (2) of this clause,
appointed under Part 3 of the Public Sector Manage-
ment Act 1994 or continuing as such by virtue of
clause 4(c) of Schedule 5 of that Act, who are mem-
bers of or eligible to the members of the Civil Service
Association of Western Australia (Inc.).

(2) (a) A chief executive officer as defined in section
3 (1) of the Public Sector Management Act
1994.

(b) A public service officer whose remuneration
payable is determined or recommended pur-
suant to the Salaries and Allowances Act 1975.

(c) A public service officer whose remuneration
is determined by an Act to be at a fixed rate,
or is determined or to be determined by the
Governor pursuant to the provisions of any
Act.

A copy of the proposed variation may be inspected at my
office at National Mutual Centre, 111 St George’s Terrace,
Perth.

(Sgd.) N. CONSTANT,
[L.S.] for Registrar.
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UNFAIR DISMISSAL/
CONTRACTUAL

ENTITLEMENTS—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Darren Cunnane

and

Werb Holdings Trading as West Ocean Marketing.

No. 1802 of 1996.

COMMISSIONER P E SCOTT.

25 March 1997.
Reasons for Decision.

THE COMMISSIONER: By his application as filed on 13
December 1996, the Applicant sought payment of outstanding
contractual benefits pursuant to Section 29(1)(b)(ii) of the
Industrial Relations Act 1979. These amounts arise from
commissions allegedly owed to the Applicant by the
Respondent and claimed by him in invoices numbered 48, 49
and 50 totalling an amount of $5,718.89.

The Respondent filed a Notice of Answer and Counter
Proposal on 10 January 1997, in which it alleged that amounts
totalling $4,695.42 had been claimed by the Applicant since
1993, which amounts the Applicant was not entitled to. It says
that he made claims for payment of commissions relating to
sales made, but that these claims were not in accordance with
his contract of employment.

At the commencement of the hearing on 13 March 1997, the
Applicant sought leave to amend his claim to the amount of
$1,718.89 on the basis that the Respondent had now paid him
$4,000.00 but had refused to pay the remainder of his claim.
The Respondent says that it paid $4,000.00 in the belief that
this was in full and final settlement of the Applicant’s claim. It
says that it did so, not because it believed that the Applicant
was owed any amount, but because it wished to finalise its
dealings with the Applicant who it says was causing trouble.
It denies the Applicant’s allegation that the $4,000.00 was to
be net to the Applicant with the Respondent being responsible
for any income tax arising from the settlement.

In any event the claim of the applicant is that he is still owed
$1,718.89.

The Applicant says that he is entitled to the commissions
claimed because he was responsible for the sales to the clients
concerned. The Respondent says that the Applicant, whose
substantive position was as production manager, was entitled
to commissions on sales to new clients who came through the
door or who made telephone contact with the business. Sales
to long standing customers who continued to place orders were
not subject to claims for commission by the Applicant. It says
that in the past, any claim made for payment of commission
was approved on the basis of trust, without it undertaking any
proper checking of the claim. It was only upon the placement
by the Respondent’s financier of a consultant and accountant,
Kimberly David Parker, into the business in April 1996 that
the Respondent put proper checking procedures in place. As a
result of these procedures, it has become aware of the
Applicant’s over claiming of commissions. Until that time, it
seems that the Respondent’s business practices were very loose.
The Respondent claims to have paid all commissions owed to
the Applicant in accordance with his contract, as well as having
paid commissions on sales which the Applicant was not entitled
to claim. This practice of paying all amounts claimed ceased
when proper checking procedures were put in place by Mr
Parker.

It is not the Commission’s role to determine the dispute
between the parties as to the circumstances and terms under
which the $4,000.00 was paid to the Applicant but to determine
the Applicant’s amended claim for $1,718.89 in outstanding
commissions. The issue before the Commission is whether
the employee has an entitlement by his contract of employment
to the amounts not paid to him. The onus is on the Applicant to
prove that his contract of employment with the Respondent
entitled him to the amounts claimed.

The mere fact that the Applicant dealt with particular clients,
or organised particular sales, is not the issue. The issue is
whether his contract entitled him to claim commissions for
those sales. There is a clear dispute between the parties as to
the terms of the contract relating to payment of commissions.
The Applicant must discharge the onus of proof and
demonstrate that on the balance of probabilities he was entitled
to what he has claimed and that he has not been paid it. Unless
he has discharged that onus the Respondent has no obligation
to prove its case.

The standard of proof for such matters is whether on the
balance of probabilities the money is owed. This is explained
as:

“If the evidence is such that the tribunal can say “we think
it is more probable than not” the burden is discharged but
if the probabilities are equal it is not.” [Davies v Taylor
(1974) AC 207 per Denning L J at 219]

Where there is conflict in the evidence, the Commission is
to assess the evidence and make decisions about the credibility
of the various witnesses. I have assessed the credibility of the
witnesses by observing and hearing them during their evidence
particularly regarding the terms of the contract, and regarding
the arrangements for the payment of the $4,000. I am not
satisfied that any of the witnesses is entirely credible. Neither
party has convinced me, on the balance of probabilities, that
theirs is the view to be accepted.

I am not able to determine whether to accept the evidence of
the Applicant or of the Respondent ie the probabilities are equal.
That being the case, the Applicant has failed to establish his
claim on the balance of probabilities. I am not able to find that
he is entitled to claim commissions for all of the sales, only
some of them, or any at all. On this basis, the application will
be dismissed.

APPEARANCES: Mr D Cunnane appeared on his own
behalf

Mr K D Parker and with him Mr Werb appeared on behalf
of the Respondent

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Darren Cunnane

and

Werb Holdings Trading As West Ocean Marketing.

No. 1802 of 1996.

COMMISSIONER P E SCOTT.

25 March 1997.
Order.

HAVING heard Mr D Cunnane on his own behalf and Mr K D
Parker and with him Mr Werb on behalf of the Respondent the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders:

THAT this matter be and is hereby dismissed.
(Sgd.) P. E. SCOTT,    

[L.S.] Commissioner.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Stephen Glynn Goodall

and

Tutts Bryant Equipment Pty Ltd.

No. 96 of 1997.

COMMISSIONER P E SCOTT.

19 March 1997.
Reasons for Decision.

THE COMMISSIONER: This is an application by Stephen
Glynn Goodall that he was unfairly dismissed from his
employment with Tutts Bryant Equipment Pty Ltd. The
Applicant commenced employment as Sales Executive in the
Linde division of the Respondent on 3 October 1996. The Linde
division was a newly established division of the Respondent’s
organisation aimed at the marketing and sales of the Linde
range of equipment. This was agreed between the parties as
being a high quality product which sold for a significantly
higher price than its competitors and had not been promoted
or marketed to any significant degree in Western Australia prior
to this time although some sales had occurred and sales
representatives employed. The establishment of the Linde
division was, according to the Respondent, aimed at providing
a greater focus within the Tutts Bryant Equipment Pty Ltd
which was not generally associated with the provision of such
equipment to industry generally. Tutts Bryant was known for
its involvement in the construction industry and this did not
provide it with an exposure in respect of the provision of fork
lifts to potential customers in other unrelated industries.

The Respondent advertised for a sales executive in August
1996 and the Applicant applied for this position. He had an
initial discussion with Mr Hill, the Linde Manager, and then
prepared a resume which he forwarded to the Respondent. He
was interviewed towards the end of August 1996. Mr Hill says
that he spent fifty to sixty percent of his time on sales, which
was not something he had hoped to do, that he did not have a
sales background and on this basis the Applicant was brought
into the business. During the three months of his employment
with the Respondent, the Applicant did not make any sales or
place any fork lifts in rental arrangements. However, he says
that he was not provided with a sufficient period of time to
establish himself in the area and be successful. He says that
the employer made it very clear to him at the commencement
of employment that they would take a long term view of the
sales of this product on the basis that they needed to develop
the market, that there would be a gradual build up of sales.
The Applicant believed that it took a minimum of six months
and up to eighteen months for sales to come to fruition. The
Applicant also says that whilst he was not successful in
completing sales within the three month period that that
particular three months did not allow a proper consideration
because it included the lead up to Christmas and the close
down between Christmas and early New Year when many of
the decision makers who would be responsible for choosing
the product and purchasing it would be on leave. On this basis,
he says that he has not been given a fair chance to prove his
abilities. The employment terminated on 13 January 1997.

The Respondent says that the Applicant was not competent
to perform this work, that it provided him with every
opportunity and encouragement to make sales including
providing him with leads to potential sales, involving him in
sales in progress with some long standing clients and giving
him assistance. According to Mr Hill, he was easily
demotivated, and passed up opportunities to make sales by
forwarding those to the national office which meant that those
sales could not be credited to the Respondent in Western
Australia. As early as October 1996, when Mr Hill prepared
his monthly report he noted in respect of the Applicant that
“Steve would appear to be a sales rep who is used to selling
lower priced more competitive equipment who is easily
demotivated. Steve will hopefully close some deals and gain
confidence to sell a higher product”. (Exhibit 5) His November
report says “Steve has still not managed a sale, but has however
some prospects in Simcoa, Nestle and Teco”. (Exhibit 7)

Mr Hill described the type of selling necessary for this type
of product as being relationship selling whereby the
representative makes contacts and develops rapport with
potential clients and says that this is not a short term process.
He would expect a sales person in this area to create and develop
his own leads and this would require a range of different
techniques. Mr Hill also said that he accompanied the Applicant
to visit some clients as a means of assisting him and that he
had previously been working with clients himself but intended
to hand them to the Applicant as a means of getting him into
the area. He says that the Applicant was unable to build the
rapport necessary with clients and that on one occasion in
particular apologised to Mr Hill for his performance at a
meeting with a client. He said that the Applicant had a poor
rate of cold calls and other contacts and was simply not closing
sales. He said between late October and mid November 1996
he had a general discussion with the Applicant and gave him a
list of about fifteen customers which he expected him to call
on. In November, the Applicant made no effort to make contacts
and he did not seem to understand the need to pursue this
approach. He said that he, Mr Hill, was becoming more
committed to the role of Sales Executive while the Applicant
sat idle. He had intended handing over a number of the national
or “house” clients to the Applicant but the Applicant did not
prove himself competent to be able to deal with these clients.
Mr Hill was away for the whole of December and returned on
6 January 1997. On 8 January, he had a discussion with the
Applicant in which he stated that his performance would not
be tolerated any longer and explained the pressures on them to
improve. He says that the Applicant told him he could offer no
suggestions as to how he could improve his performance. In
addition to this, Mr Hill says that another employee, Chris
Toogood, made him aware of the Applicant saying that he did
not know what he was doing there, he could not close a deal
and that he had just referred the Nestle deal to the national
people. Mr Hill said that he then spent a couple of days
considering the situation and, bearing in mind all of this
information, decided that it was no longer appropriate to
continue with the employment.

The Respondent says that the Applicant was aware of the
targets that were to be met. There were figures place on the
white board each month, he was not achieving those sales and
the comments made to Mr Toogood indicated that he was under
pressure and recognised that he was under scrutiny. The
Respondent says that if there was any real failing on its part it
was that the process in the actual execution of the termination
fell down because there was no formal written warning process
but that this of itself does not constitute an unfair dismissal.

The basis upon which the Commission is required to consider
claims of unfair dismissal is set out in section 23AA of the
Industrial Relations Act 1979. This provides:

“23AA. (1) On a claim of harsh, oppressive or unfair dis-
missal, the onus is on the employer to show
that there is a ground or are grounds on which
the Commission could find that the dismissal
was justified.

(2) If —
(a) the employer does not show that there

is a ground or are grounds on which
the Commission could find that the dis-
missal was justified; or

(b) the employee establishes that, whether
or not it was justified, the dismissal was
harsh, oppressive or unfair,

the claim is taken to have been established.
(3) For the purposes of this section, a dismissal is

justified if there was a valid reason, or were
valid reasons, connected with the employee’s
capacity or conduct, or based on the opera-
tional requirements of the undertaking,
establishment or service, for the dismissal.”

The test to be applied to claims of unfair dismissal is whether
or not there has been a fair go all around, in all of the
circumstances. (Undercliffe Nursing Home and FMWU (65
WAIG 385)).

Having observed the witnesses I am satisfied that where there
is any conflict in the evidence, the evidence of Mr Hill and of
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Mr Toogood is to be preferred of that of the Applicant. I am
satisfied that the Applicant was not suited to this work. It would
appear that Mr Hill’s assessment of him in his October 1996
monthly report was correct. It is clear too from the Applicant’s
own evidence that he was used to working in situations where
he was provided with substantial number of qualified sales
leads and was involved in the sale of well known, well
promoted products of a significantly lesser price and that he
did not have the skills to undertake the type of selling approach
which was necessary for a company which needed to develop
a market for a high priced, albeit high quality, product. He
says that if you have good leads you can make good sales.
Unfortunately for this approach, the Respondent was not in a
position to provide him with numerous leads for him to follow.
Part of his job was to develop his own contacts and promote
the product through his own activities. He made no real
impression upon this task in his period of time with the
Respondent. It is clear from Mr Hill’s own performance in
fifty to sixty percent of his time being devoted to sales that
sales were possible.

As to whether the three month period in which to establish
himself was reasonable, I am satisfied that even though the
Applicant may not have been there for a sufficiently long period
to have seen sales through from the very commencement to
finalisation, his activity during the period indicated that his
performance was not adequate. Even if he had been there for a
much longer period there is no indication that he would have
had a reasonable success rate within a reasonable time. There
should be no obligation placed on an employer to continue to
employ him beyond a reasonable time in which the employee
can demonstrate that he can do the job. In this case, he did not
demonstrate that. On the contrary, he demonstrated that the
approach required by the employer to selling this particular
type of product was not one to which the Applicant was suited.

I accept that it may be that a three month period is insufficient
for a sales representative in these circumstances to develop
sales from scratch and to finalise them, however one would
have expected that in that period of time the Applicant would
have been able to demonstrate an approach which is likely to
lead to success in the long term. The Applicant did not do this.
His conduct and approach indicated that sales would be lost
because of his failings exampled by meetings with established
clients and the manner in which he referred matters to the
national office. The Nestle sale is a prime example in which
the Applicant, in the absence of Mr Hill, and apparently in
frustration, referred the sale to the national office. This may
have been at the client’s instigation that it was referred to the
national office, however it is noted that Mr Hill was able to
retrieve the sale, whereas the Applicant simply appeared to
concede the situation.

Although the Christmas period may have otherwise inhibited
the Respondent’s ability to assess the Applicant’s performance,
it is clear that the Applicant’s own comments and attitude
expressed to Mr Hill, including that he did not know how to
improve his sales performance, gave the employer no reason
to hope that the Applicant would meet its expectations within
reasonable period, if at all.

The Applicant attacked the basis upon which the Respondent
set its sales targets and compared itself for the purposes of
determining its market share. The information which the
Respondent had in terms of the whole market for its product
was incomplete. As noted by Mr Hill, any improvement in its
market position vis-a-vis those products with which it
compared itself would have been an improvement in its overall
situation. In any event, the Applicant was not directly judged
on the inroads he made into the Company’s market share
because he made no such inroads and it did not appear that he
was likely to do so even given a double period of employment.
I do not accept that the sales targets put forward by the
Respondent were in any way in error such as to make the
expectations on the Applicant unreasonable. It would appear
that he was unable to meet even the most basic expectations
and became frustrated and unable to follow up on the assistance
that he was given. This is not to say that the Applicant is not a
competent sales person but it would appear that he is not
competent with this particular type of product which required
an approach different from that which he was used to.

The Applicant spent some time dealing with the issue of
promotion of rentals as a means of developing a market for

the product. He says that he discussed this with Mr Hill during
his interview yet the Respondent did not pursue this vigorously
or provide him with the support to develop this method of
promoting the product. He says that this means that, in effect,
the employer changed the rules after it had employed him and
did not give him a fair opportunity to promote the product in
the manner which had been previously discussed. It may have
been that the employer did indicate some support for this
method, however, it is for the employer to determine what
focus is to be given to the promotion and marketing of its
products. Employees may be encouraged to make suggestions
but it is ultimately the employer who makes those decisions.
In any event, there is no indication from the evidence put to
the Commission that the Applicant would have been more
successful with this approach, as he made no sales and was
not successful in placing any products for rental by his own
efforts. On this basis, I do not find that this particular facet of
his claim is relevant.

I am satisfied that the employer gave the Applicant every
opportunity including introducing him to clients who were
already in the system, and gave him an opportunity to become
involved with house account clients. The Applicant made much
of the fact that the exclusion of house accounts from his domain
would have severely inhibited his ability to meet targets yet
the employer introduced him to some of those clients in such
a manner that would have enabled him to be involved in that
area should he had proven himself.

In all of these circumstances, I am not satisfied that the
Applicant has demonstrated that he has been unfairly dismissed
or that the employer has harshly, oppressively or unfairly
exercised its legal right of dismissal. The employer has shown
that there are grounds upon which the dismissal was justified
and that the employee has not established that the dismissal
was otherwise harsh, oppressive or unfair. The valid reason
for termination was connected with the Applicant’s capacity
to perform his duties.

As acknowledged by the agent for the Respondent, there is
one area of failing on the part of the Respondent in that it did
not undertake a formal counselling process which would lead
the Applicant to an unquestioned understanding of his position,
be given time and a particular direction for an improvement
knowing that his position was in jeopardy. However, I am
satisfied that every effort was made to encourage and assist
the Applicant, that he was spoken to on an informal basis and
made aware that his performance would not be tolerated
indefinitely and that, in the end, termination was appropriate.
I do not find that this failure to undertake a formal process
undermines the validity or the fairness otherwise of the decision
to terminate.

An Order of dismissal shall issue.
APPEARANCES: The Applicant appeared on his own behalf
Mr A Randles appeared on behalf of the Respondent

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Stephen Glynn Goodall

and

Tutts Bryant Equipment Pty Ltd.

No. 96 of 1997.

COMMISSIONER P E SCOTT.

19 March 1997.
Order.

HAVING heard Mr S G Goodall on his own behalf and Mr A
Randles on behalf of the Respondent the Commission, pursuant
to the powers conferred on it under the Industrial Relations
Act, 1979, hereby orders:

THAT this matter be and is hereby dismissed.
(Sgd.) P. E. SCOTT,    

[L.S.] Commissioner.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Karli Shuard

and

CDM Australia Pty Ltd.

No. 1778 of 1996.

COMMISSIONER J F GREGOR.

3 April 1997.
Reasons for Decision.

(Given extemporaneously at the conclusion of the
proceedings, as edited by the Commissioner)

THE COMMISSIONER: This is a matter before the
Commission pursuant to Section 29 of the Industrial Relations
Act (the Act). On the 10 December, Karli Shuard applied to
the Commission for an order pursuant to that section of the
Act, on the grounds that she had been unfairly dismissed from
her employment with CDM Australia Pty Ltd (the respondent).
From the evidence it appears that Ms Shuard obtained the
position when she was referred to the respondent by an
employment agency. On engagement she was given a letter of
appointment (Exhibit S2). The letter sets her salary at $24,000
per year, and of particular interest to this case, it contains in an
attached document containing additional terms and conditions,
headed “Employment Conditions”. The letter asks that these
be carefully read before accepting the offer, that too is the
evidence of Mr Della Maddalena who appeared in these
proceedings for the respondent.

Relevantly to the matters before the Commission, under the
heading “Probationary Applies”, (sic) the document sets out
that:

‘A probationary period of a maximum of 6 months will be
attached to the contract.’

There are the other terms and conditions set out in the
employment conditions but they are not relevant to the matter
for adjudication.

According to Ms Shuard, whose evidence I accept, she started
work; she got on well with the clients; she worked well with
her superior, who seemed according to evidence, to support
her; but she ran into difficulties with the sales team. She admits
quite freely she had a number of difficulties, and that caused
her on one occasion to become emotional and upset. As a result
she had a discussion with Mr Della Maddalena and he let her
go home on that day. There was another incident with another
employee by the name of Brandon where he used obscene
language to her. That was investigated by Mr Della Maddalena
and a letter of warning was given to Brandon. Eventually
though, the employment contract came to an end when Mr
Della Maddalena told Ms Shuard that she would have to leave.

There is some dispute between the parties about the reasons
given at the time. Ms Shuard says that the notice was given
verbally, that she was told that there was a downturn in work,
which she found hard to accept. Later, it became clear that the
employer’s position concerning the dismissal was that it had
found Ms Shuard to be unsuitable.

I have no need to find whether on the day of dismissal Mr
Della Maddalena said that the work of Ms Shuard was
unsuitable or not; it is clear from what has been said in evidence
the employer has adopted the position that the employee was
unsuitable. Why was the employee unsuitable? Mr Della
Maddalena gave evidence; and I say, concerning his evidence,
that he was frank; I am sure he told me the truth from his point
of view. The thrust of his evidence was that he had a situation
where he was trying to manage a company that operates in a
competitive market place, there were what he termed
‘emotional problems’ and these became difficult for him to
handle. He was spending, on his evidence, too much time at
the task. He said that concerning the problems which were
raised to him: the one involving Brandon, resulted in a formal
warning; the one involving the salesmen, if he didn’t discipline
them, he certainly told them they had to change the way they
were dealing with Ms Shuard. In fact, on the evidence, he
suggested that they take her to lunch and apparently that
happened.

What have we here out of all of this? There is a situation
where we have some conflict in the workplace between and
employee and some fellow workers; the employer tried to
resolve the matter. What the employer has to do, though, before
he dismisses an employee, whether they are on probation or
not, if there are problems with an employee’s behaviour, he
has to tell the employee what those problems are and give the
employee a chance to remedy them. From the evidence, the
situation here is that the behaviour of Ms Shuard was not sought
to be modified at all by the employer but that other people’s
was. In the general sense, Mr Della Maddalena says that, ‘Look,
this employee is not bad at the work’; ‘She’s excellent with
her client relations’, so good that he was prepared to give her
favourable reference to a new employer. The problem was these
emotional conflicts which were disturbing the company.

The employer has a right to deal with the issue, but the
employer must take certain steps if an employee is to be
dismissed. In the Miles & Others T/A Undercliff Nursing Home
v. Federated Miscellaneous Workers Union of Australia (1995)
65 WAIG 385 @ page 386 the basic rules for termination are
set down; the employer’s right to hire and fire is acknowledged,
but the employer cannot conduct himself in such a way that
there is not an abuse of the right. The fundamental test is simple.
Has there been a fair go all round? In Loty’s case (Loty and
Holloway v. Australian Workers Union [1971 AR NSW 95])
Mrs Loty was a secretary, she had an argument with her
employer, who was the secretary of the union. The test the
Judge eventually applied was: Was there a fair go all round? A
very simple rule. Now these are the tests: Is there an abuse of
the right? Has there been a fair go all round.

There is some other case law I have to think about here too.
It is clear that a worker can be dismissed on probation and that
in normal circumstances an employer is free to regard the
person during the whole time of probation as being at their
first interview (see Westheafer v. Marriage Guidance Council
of WA [(1985) 65 WAIG 2311]). The employer has a freedom
to dismiss while on probation. What that law is saying is that
the employer has time to assess whether the person can do the
job they hold themselves out as being able to do.

But the circumstances in this case are different. Here is an
employee who could do the work, although there were these
other issues which Mr Della Maddalena says are emotional
issues which are overlaid on that. Clearly on the evidence this
can not be sheeted home to the applicant. In my understanding
of all of case law, to dismiss a person in these circumstances
would be unfair, and I so find.

The first remedy this Commission must examine is whether
the employment relationship can be reinstated. That is
obviously not available to the parties here; the applicant has
another job. I am therefore moved to consider the question of
compensation. What I will do is award compensation bearing
in mind the period that the applicant was unemployed, less the
week’s pay in lieu of notice already paid. That will mean an
additional three week’s pay. Orders will issue that the dismissal
was unfair; that reinstatement is not practicable; and the
respondent shall pay to the applicant, 3 week’s pay calculated
on the basis of an annual salary of $24,000 a year. I ask the
parties to discuss with my Associate the precise amount that
produces and minutes of orders will then be issued.

Appearances: Ms K Shuard on her own behalf
Mr C Della Maddalena on behalf of the Respondent.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Karli Shuard

and

CDM Australia Pty Ltd.

No. 1778 of 1996.

COMMISSIONER J F GREGOR.

3 April 1997.
Order.

HAVING heard Ms K Shuard who appeared in person and Mr
C Della Maddalena on behalf of CDM Australia Pty Ltd, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders:

1. THAT Karli Shuard was unfairly dismissed on 9
December 1996;

2. THAT reinstatement is impracticable;
3. THAT the respondent pay to Karli Shuard compen-

sation in the amount of $1384.61 less tax.
(Sgd.) J. F. GREGOR,    

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Cedric Turner
and

The Kings Park Board
No. 1625 of 1996

Joe Mallis
and

The Kings Park Board
No. 1626 of 1996

Ronald Donnelly
and

The Kings Park Board.
No. 1627 of 1996.

COMMISSIONER J.F.GREGOR.
11 March 1997.

Reasons for Decision.
THE COMMISSIONER: On the 8 November 1996 Cedric
Turner, Joe Mallis and Ronald Donnelly made application to
the Commission for orders pursuant to section 29(1)(b)(ii) of
the Industrial Relations Act, 1979 (the Act) seeking orders for
contractual benefits claimed to exist at the completion of their
contracts of employment with the Kings Park Board. Mr Turner
claims a total underpayment of $6,577.20, Mr Mallis
$21,087.54 and Mr Donnelly $21,202.83.

By consent of the parties the claims were heard together on
the 28 February 1997 at which time the Commission heard
submissions and evidence. In short, the claims arise in the
following circumstances. Each of the applicants say their let-
ter of appointment contained the following words “Wages:
the rate of pay shall be $235.40-$241.00 depending on length
of service and adjusted according to the Range rate (National
Parks Board Award 1996)”. Some of the letters of appoint-
ment are not as explicit but in essence in so far as wages are
concerned there is reference to the National Parks Board Award
No. 6 of 1996. It is argued that the Rangers National Parks
Consolidated Award 1987 No. 17 of 1981 (the Rangers Award)
was a successor to the National Parks Award No. 6 of 1966
and applied during the period of the claims. It is further al-
leged that all the terms and conditions of employment for each
of the applicants were at all times during their employment in
accordance with and consistent with the Rangers Award, save
for the payment of double time on Sunday. It is further claimed

that all variations and amendments to the Rangers Award were
entirely and identically reflected in the conditions of employ-
ment of the applicants at all times and that the employer directly
and through various agents acting on its behalf repeatedly ac-
knowledged to the applicant’s union and to the applicants
themselves that their employment conditions were in accord-
ance with the Rangers Award. Therefore there is an express
and applied agreement that it was a term of the contract of
service of the applicants that all wages and conditions were in
accordance with the Rangers Award, in particular an entitle-
ment to be paid double time for work on Sundays.

These allegations are denied by the Kings Park Board (the
Board) which says that at no time did it other than pay the
rangers concerned the penalty loadings that are paid to any of
its other employees who worked on Sundays or weekends. If
there is a term implied to the contract for penalties, the penal-
ties that have been paid are appropriate and that it is not
permissible to imply a term into the contract of employment
that directly relates Sunday penalty payments to those pro-
vided for rangers under the Rangers Awards issued by the
Commission.

Some relevant history is that, according to Exhibit J3, rang-
ers are appointed by the Board, they are responsible to the
Superintendent, who allocates their day to day duties, and
through the Superintendent to the Director. They are employed
to assist the public in the proper use of park facilities, to en-
force the By-Laws of Kings Park in order to prevent vandalism
and other breaches of the By-Laws, they are also required to
assist in the surveillance, prevention and fighting of fires. To
do this they patrol Kings Park and Botanic Garden. They carry
out their duties in uniform and are authorised to apply powers
under the Police Act. In addition they use radar to check speed-
ing in the park and issue infringement notices. Patrols are
conducted by day and night. During the day when other staff
are on duty they work singlely. At night or outside normal
working hours in the company of another ranger they make
patrols in radio equipped vehicles.

Rangers were first appointed at Kings Park in the early
1980’s. Public use of the park had increased to 6 million visi-
tors a year. This created parking and other problems. There
was a need for recognisable representatives of the Board in
uniform to be present to assist the public in the enjoyment of
the park but also to protect the facilities, provide surveillance
and to keep order. Each of the applicants in these matters was
hired through the same process and one description will suf-
fice for all of their appointments. The practice of the Board
was to advertise for rangers. It published a list of duties which
also set out the hours and rosters. Under the heading ‘Wages’
the notice provided that the rate of pay shall be $235.40—
$241.00 depending on the length of service and adjusted
according to the Grade 2 Ranger rate (National Parks Board
Award No. 6 of 1966). The notice also advised there would be
two weeks annual leave plus 2 weeks in lieu of working pub-
lic holidays. Successful applicants would be entitled to
Government employees long service leave, compassionate
leave and public holidays would be worked as ordinary days
unless rostered off duty. There were other requirements
whereby rangers could be asked to live in the park if housing
was eventually built for them, that while on duty wear a uni-
form and that they would be eligible to contribute to the State
Superannuation Scheme. They were also required to have a
drivers licence and be in sound health and of good character.

After receiving an expression of interest the Board would
forward details of the position to the enquirer. According to
the evidence given to the Commission by the applicants, each
was interviewed by a selection committee of members of the
Board and were subsequently offered an appointment. They
were asked to sign a copy of the letter of offer and an informa-
tion sheet which is in all respects similar to the advertisement
which had been placed in the newspapers.

The matters which are at issue before the Commission came
to light when each of the applicants were offered voluntary
severance. The Deed of Severance provided that certain pay-
ments would be made and when those were checked it was
discovered that the rangers were not paid the Sunday penalties
as was set out in the Rangers Award. They had in fact been
paid the same penalties as other workers employed in the park
under the Municipal Employees (Kings Park Board and
Rottnest Island Board) Outside Workers Award 1986 print
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M0247, an award of the Australian Industrial Relations Com-
mission.

In support of the contention that all of the terms of the Rang-
ers Award applied to the rangers work Ms Jackson, who
appeared for each of them, supplied a bundle of documents
(Exhibit J1) which she says sets out the history. The first let-
ter, dated 22 July 1985 and addressed to the Director of the
Kings Park Board, advises that the wage rates of rangers em-
ployed by the Board are tied by agreement to Grade 2 Ranger
Rate under the Rangers Award. In the exhibit there follows a
series of letters which regularly update the rates of pay for
rangers. In 1989 there is a letter written by the Miscellaneous
Workers’ Union to the President of the Kings Park Board which
drew to attention of the President that from the union’s point
of view the rates of pay and conditions of service the rangers
were drawn from the Rangers Award. There had been an agree-
ment to maintain the pay nexus but for some reason it had not
and the union wished to ensure that it was. There was an at-
tempt to obtain an award of the Western Australian Industrial
Relations Commission which would make it mandatory that
the provisions of the Rangers Award apply to the conditions of
rangers, however that award was never issued. The differences
between the parties over the rate of pay for rangers were even-
tually resolved and a new set of rates was published and brought
into effect, however there is nothing in the correspondence
which specifies any agreement about the detail of the condi-
tions of employment.

The Commission heard evidence from each of the applicants.
Cedric Turner told the Commission he had an interview with
the Director and President of the Board. He said at that time
they did not discuss terms and conditions at all except he was
asked if he would mind working on weekends or nights and he
said that would be fine. He received a letter of offer in the
form described above. He said he was not certain how he knew
what the penalty rates were but he did recall receiving a letter
which set out penalty rates for nights and for different times of
night on Saturday and Sunday. He could recall that he always
received the same loading on Saturday and Sunday but not the
detail. Over the period he was employed his salary changed
from time to time and he was advised by the payroll clerk
what was going on. He recalled that he got a large back pay-
ment in 1987 after some problem with the pays. He recalled
that Colin Evans brought up the issue of Sunday double time
first but he (Evans) had taken it up with the Manager directly.
Mr Turner did not, and he never heard the outcome of the
discussions with Evans. It was Mr Turner’s evidence that he
received every single condition the same with the National
Park Rangers save for those which are not relevant such as
district allowance and allowance for working in the north west.
He had rostered days off, he never claimed overtime nor did
he work it on a regular basis. He had received 17½% loading
on 4 weeks annual leave and there was two additional weeks
of holidays that were taken together.

Mr Mallis told the Commission that he went through a very
similar process for engagement, being interviewed by the Presi-
dent of the Board and the Director. He was told that he was
selected and he attended the office and signed his form (see
Exhibit J4). Mr Mallis said that he had asked whether the job
was full time permanent. He was told that it was and he could
stay for as long as he wanted or until he retires. He says that
the Director told him that he would be paid under the Rangers
Award but he was never advised verbally or in writing there
would be any alterations and conditions to the payment of his
wages. He regarded his wages as being all of what he received
including payment for working overtime and penalties. Ac-
cording to Mr Mallis he did not realise it was necessary to
check on his pay rate because he thought that it was the same
as that received by the national park rangers. He was not aware
that he was not being paid double time on Sundays until the
rangers redundancy payouts were being calculated. He recalled
too the difficulty in 1987 when the Board refused to pass on
increases to ranger’s pay and the matter was presented to the
Industrial Commission, ultimately with a successful result for
the rangers.

The third applicant was Mr Ronald Donnelly. He said he
heard of the job through word of mouth and he went for an
interview with the Director and two members of the Board.
Ultimately he was offered the job and was given a duty state-
ment which stated his wages would be adjusted in accordance

with the Grade 2 rate under the Rangers Award. He did not
recall any discussions about wages and conditions when he
started employment. Sometime after he started working at
Kings Park he asked Mr Peter Everett about his weekend pay.
He asked why he did not get double time for Sunday work
when other government employees did. Mr Everett said he
would check. Sometime later Mr Everett told him that he had
seen the Director who had said that because you [Donnelly]
are award free that [no double time] is the policy for Sunday
time. That conversation occurred in 1985 or 1986. He was not
aware that the Rangers Award had provided for Sunday dou-
ble time until either Mr Edwards or Mr Turner told him about
it. He had heard through hearsay that Colin Evans or Cedric
Turner, or both, had brought up the issue of double time with
management and had been refused. He was not aware that it
was definitely an issue until he received a copy of the Rangers
Award from the union. In the last year or so before he left the
job he knew generally that the rates of pay were aligned to the
Rangers Award and he could not understand why there should
be an exception about the alignment for double time on Sun-
day. As far as he was concerned a persons total pay includes
overtime and penalty rates on weekend. Before he was aware
of the award provision he knew about the existence of penalty
rates through word of mouth from other rangers.

The Commission heard evidence from Dr Paul Riordan
Wycherley who was the Director of the Kings Park Board from
November 1971 until May 1992. Mr Wycherley told the Com-
mission that in 1976 the Board decided after a long time when
no rangers were employed that they would re-engage rangers.
The Public Service Board gave advice on the conditions and
rates of pay. In general terms the advice was that the terms and
conditions would be similar to those applied to all outside
workers in the park and that the wages would be the same as
the Rangers Award for rangers. The link with the Rangers
Award was purely to fix the basic rates of pay and for the
other terms of employment it was desirable there should be
equity with all other outside workers in Kings Park. Another
reason was that the duties seemed to be more similar to those
of municipal rangers rather than national park rangers. Rang-
ers in Kings Park were never asked to clean toilets or to
supervise contractors or appointed as bush fire control offic-
ers. Their duties were more public affairs related. Dr
Wycherley, who interviewed all of the applicants, could not
recall offering them that all terms and conditions of employ-
ment that would be the same as in the Rangers Award. In his
memory the only thing they were offered from the Rangers
Award was the basic pay. It was never the intention at any
time for the Rangers Award to provide the complete set of
conditions as it was more appropriate that the conditions should
be aligned with those of all other staff. In cross examination
Dr Wycherley conceded that the summary of conditions of
employment did not contain all of the conditions and that it
was silent on what it would be paid to a worker who worked
Saturday and Sunday. Dr Wycherley agreed that the summary
given to new employees was not an award. Regarding the 1987
dispute it was Dr Wycherley’s view that the quarrel was about
the grades that rangers were to be paid, not a question of over-
all conditions. The Commission heard from Mr Grant Donald
Edmunds who is a manager of Corporate Services. I do not
intend to summarise his evidence because he was not employed
during the crucial periods, suffice to say that his evidence in a
general sense related to his understanding that the Rangers
Award did not provide the conditions of service, they are set
out in the Municipal Employees (Kings Park Board and
Rottnest Island Board) Outside Workers Award and its pred-
ecessors.

The applicant’s argued that there is an implied term in their
contracts of employment that they be paid penalty rates for
Sunday as prescribed in the Rangers National Parks Award. It
is said that by failure to pay them on the formula set out in that
award the Board is in breach of contract because it has not
paid them an entitlement which can be fairly implied.

The Commission is empowered to deal with claims of this
nature under Section 29(b)(ii) of the Act. In Simons Case
(Reginald Simons v. Business Computers International Pty Ltd
1985 [65 WAIG 2039]) the learned Acting President observed
that the jurisdiction which is founded by proceedings brought
under Section 29(b)(ii) of the Act is judicial, it is not arbitral
or legislative. The Act limits the jurisdiction to ascertaining
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existing rights by determination of whether or not an employee
has been denied a benefit, which is not a benefit under an award
or order to which the employees are entitled under a contract
of service. It is further observed in the Reasons of the learned
Acting President that in a situation where there are contracts
which are not made under an award or order of the Commis-
sion, in most cases in negotiations are not exhaustive of
remedies which are to apply for resolution of every conceiv-
able incident. Although the Commission’s jurisdiction in the
proceedings is judicial there is always room to grant relief
which has at its roots the ascertainment of rights and obliga-
tions which can be fairly implied as terms of the contract. It is
not necessary for an employer to reply upon the express term
either oral or written where the law otherwise recognises that
there could be room for implication of the term relied upon by
the applicant. The same concepts have been discussed at some
length by the High Court of Australia in Byrne v. Australian
Airlines and Frew v. Australian Airlines 131 ALR 422. I will
comment further on the conclusions that the Justices reached
in those decisions later in these Reasons. First, the important
cases for application here are the decision of the Privy Coun-
cil in BP Refinery (Westernport) Pty Ltd v. Hastings Shire
Council 1978 52ALJR 20 (BP Westernport Case) and the High
Court in Codelfa Construction Pty Ltd v. State Rail Authority
of New South Wales (1982) 56 ALJR 459. At the end of the day
however, the relevant principles have been refined rather than
changed. In Codelfa, Mason J said at 461:

‘The implication of a term is to be compared, and at
the same time contrasted, with rectification of the con-
tract. In each case the problem is caused by a deficiency
in the expression of the consensual agreement. A term
which should have been included has been omitted . . .
with implication the term is one which is presumed that
the parties would have agreed upon had they turned their
minds to it—it is not a term that they have actually agreed
upon. Thus, in the case of the implied term the deficiency
in the expression of the consensual agreement is caused
by the failure of the parties to direct their minds to a par-
ticular eventuality and to make explicit provision for it . . .

For obvious reasons the courts are slow to imply a
term. In many cases, what the parties have actually agreed
upon represents the totality of their willingness to agree;
each may be prepared to take his chance in relation to an
eventuality for which no provision is made . . .

Accordingly, the courts have been at pains to empha-
size that it is not enough that it is reasonable to imply a
term; it must be necessary to do so to give business effi-
cacy to the contract . . .

The conditions necessary to ground the implication of
a term were summarised by the majority in BP Refinery
Pty Ltd v. Hastings Shire Council . . .
(1) it must be reasonable and equitable;
(2) it must be necessary to give business efficacy to the

contract, so that no term will be implied if the con-
tract is effective without it;

(3) it must be so obvious that “it goes without saying”;
(4) it must be capable of clear expression;
(5) it must not contradict any express term of the con-

tract.’
The ratio in the BP Westernport case has been subject to

examination by the High Court in Byrne and Frew v. Austral-
ian Airlines (ibid). The relevant writing from the Decision of
Brendan C J, Dawson and Toohey JJ is found on page 428.

In laying down those criteria, it was recognised that
there was a degree of overlap. Further, as Dean J has
observed,16 the cases in which the criteria in BP Refinery
(Westernport) Pty Ltd v. Hastings Shire Council have been
applied in this court are cases in which there was a for-
mal contract, complete on its face. He pointed out that a
rigid approach should be avoided in cases, such as the
present, where there is no formal contract. In those cases
the actual terms of the contract must first be inferred be-
fore any question of implication arises. That is to say, it
is necessary to arrive at some conclusion as to the actual
intention of the parties before considering any presumed
or imputed intention. And the test to be then applied, was
in a later case formulated by Dean J in these terms:17

The most that can be said consistently with the
need for some degree of flexibility is that, in a case
where it is apparent that the parties have not at-
tempted to spell out the full terms of their contract, a
court should imply a term by reference to the im-
puted intention of the parties if , but only if, it can be
seen that the implication of the particular term is
necessary for the reasonable or effective operation
of a contract of that nature in the circumstances that
a term may be implied in a contract by established
mercantile usage or professional practice or by a
past course of dealing between the parties.

In the BP Westernport case the second of 5 criteria neces-
sary for implication of a term is that the term must be necessary
to give business efficacy to the contract so that no term will be
implied if the contract is effective without it. This was subject
to attention by McHugh and Gummow JJ in Byrne and Frew.
At page 443 in their Reasons the write:

Reliance here was placed upon the well-known state-
ment of the Privy Council in BP Refinery (Westernport)
Pty Ltd v. Hastings Shire Council.73 This has been ap-
proved and applied in numerous decisions in this court.74

The Privy Council specified five conditions which, whilst
they might overlap, must be satisfied before a court may
imply a term in a contract which the parties had not
thought fit to express. First, the term must be “reason-
able and equitable”; secondly, it must be necessary to
give “business efficacy to the contract” so that no term
will be implied if the contract is effective without it; thirdly,
the term must be so obvious that “it goes without say-
ing”; fourthly, it must be “capable of clear expression”;
and, finally, it must not contradict any express term.

In BP itself and in other cases such as Secured Income
Real Estate (Australia) Ltd v. St Martins Investments Pty
Ltd,75 Codelfa Construction Pty Ltd v. State Rail Author-
ity of NSW76 and Adelaide Corp v. Jennings Industries
Ltd,77 the question was whether a term should be implied
in a formal written contract which was complete upon its
face.

That is not the present case. We have referred to the
exiguous nature of the evidence as to the form taken by,
and the express terms of, the contract of employment be-
tween the respondent and the appellants. There are two
consequences.

First, this species of implication is concerned with the
circumstances of the particular case. The primary judge
and Black CJ and Gray J in the Full Court referred to the
need to prove facts leading to the implication of a term of
this nature. Gray J said:78

[T]his Full Court does not know what all of the
express terms of the contract were. It does not know
whether they were adequate to make the contract of
employment efficacious or whether any of them would
contradict the proposed implied term. An examina-
tion of the facts surrounding the creation of each
contract of employment might lead to a different re-
sult for one appellant form the other.

Secondly, where the contract is not in writing and is
oral or partly oral or it appears that the parties them-
selves did not reduce their agreement to a complete written
form, caution is required against an automatic or rigid
application of the cumulative criteria identified in BP.
We should proceed on the footing that the present case is
to be approached in this way.

In such situations, the first task is to consider the evi-
dence and find the relevant express terms. Some terms
may be inferred from the evidence of a course of dealing
between the parties. It may be apparent that the parties
have not spelled out all the terms of their contract, but
have left some or most of them to usage, as described
above. Other terms may satisfy the criteria of being so
obvious that they go without saying, in the sense that if
the subject had been raised the parties to the contract
would have replied “of course”.79 If the contract has not
been reduced to complete written form, the question is
whether the implication of the particular term is neces-
sary for the reasonable or effective operation of the
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contract in the circumstances of the case; only where this
can be seen to be true will the term be implied.80

What I understand the High Court to be saying in Byrne and
Frew is that while all of the tests set down in BP Westernport
Case are important, the rule boils down to whether in any cir-
cumstances where a contract has not been reduced to a complete
written form, the question is whether the implication of a par-
ticular term is necessary for the reasonable or effective
operation of the contract in the circumstances of the case. Only
where this can be seen to be essential will the term be implied.
More importantly the Justices condition what they are saying
on page 447 where they observe that even though a contract of
the nature under discussion lacks written formality and de-
tailed specificity, it is still necessary to show that the term in
question would have been accepted by the contracting parties
as a matter so obvious that it would go without saying. That is,
if the subject had been raised the parties would have said ‘of
course’.

Even if there is, as suggested by Acting President Edwards
in Simons case, a flexibility because of the nature of the type
of arrangements made in an industrial context, a view which
is recognised by the High Court of Australia in Byrne and Frew,
it is still necessary nevertheless, when implying terms of con-
tract to show that the term in question would have been accepted
by the parties as a matter so obvious that it went without say-
ing. The matter for decision before the Commission here is
whether the evidence points to such circumstances existing at
the time the contract was made.

In these cases the applicants were each subject to a protocol
for engagement which was very similar. A notice was pub-
lished in the press, they were interviewed, they signed off on a
copy of the notice which included a duty statement and they
commenced work. They did not raise the issue of penalty pay-
ments on Sunday, some of them ever, and one of them on one
occasion when he was told the payments were correct. He said
he did nothing about that because he assumed the payments
were the same as in the Rangers Award. However, be that as it
may, the critical question is at the time the applicants accepted
their contracts of employment was it so obvious that it went
without saying that they were to be paid the Rangers Award
Sunday penalty rates. The answer to that question is clearly
no. The most that can be said that it was open to them to con-
clude that they would be paid penalties for working on Sundays
because that was a normal custom and usage in most indus-
tries in Western Australia. That too was a conclusion which
was obvious to the other party to the contract because the Board
paid them the same Sunday penalties it paid to everyone else
in its employ. So what was clear and obvious so that it went
without saying at the time the contract was made, was that
penalties would be paid for work on Sunday. Penalties were
paid. It is not an unusual industrial practice that wage rates for
a particular class of workers who may be in the minority in an
organisation are drawn from another award but their main con-
ditions are as applied to the majority of people working for an
employer. That is exactly what happened in this case.

On the proper application of the authorities it is not possible
to imply the term of contract alleged by the applicants in these
cases. For these reasons each of the applications will be sub-
ject to an order of dismissal.

Appearances:Ms S Jackson appeared on behalf of the Ap-
plicant.

Ms M in de Braekt appeared on behalf of the Respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Cedric Turner
and

The Kings Park Board
No. 1625 of 1996.

COMMISSIONER J.F.GREGOR.
11 March 1997.

Order.
HAVING heard Ms S Jackson on behalf of the applicant and
Ms M in de Braekt on behalf of the respondent, the Commis-
sion pursuant to the powers conferred on it by the Industrial
Relations Act, 1979, hereby orders:

THAT the application be and is hereby dismissed.
(Sgd.) J. F. GREGOR,

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Joe Mallis
and

The Kings Park Board.
No. 1626 of 1996.

COMMISSIONER J.F.GREGOR.
11 March 1997.

Order.
HAVING heard Ms S Jackson on behalf of the applicant and
Ms M in de Braekt on behalf of the respondent, the Commis-
sion pursuant to the powers conferred on it by the Industrial
Relations Act, 1979, hereby orders:

THAT the application be and is hereby dismissed.
(Sgd.) J. F. GREGOR,

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Ronald Donnelly
and

The Kings Park Board
No. 1627 of 1996.

COMMISSIONER J.F.GREGOR.
11 March 1997.

Order.
HAVING heard Ms S Jackson on behalf of the applicant and
Ms M in de Braekt on behalf of the respondent, the Commis-
sion pursuant to the powers conferred on it by the Industrial
Relations Act, 1979, hereby orders:

THAT the application be and is hereby dismissed.
(Sgd.) J. F. GREGOR,

[L.S.] Commissioner.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Makene Wimoka Williams
and

Breese Transport.
No. 1872 of 1996.

COMMISSIONER P E SCOTT.
30 January 1997.

Reasons for Decision.
THE COMMISSIONER: In this matter the applicant claims
that he has been unfairly dismissed from his employment with
the respondent and also claims contractual entitlements which
he says arise from his employment but have not been paid.
This latter aspect of the claim arose through an application to
amend the application as filed. However, no detail was pro-
vided during the hearing as to what benefits are owed and
have not been paid. On this basis, the application insofar as it
relates to that matter is dismissed.

The respondent undertakes a transport business and engages
a number of drivers to conduct that work. By November 1996,
the respondent had won a contract at the Plutonic mine at
Meekatharra, this contract to last for approximately three years.
The business needed a responsible person who would be able
to work without supervision as a driver/loader. The position
was also described as being the “senior partner” or lead driver
of a team of drivers to operate a truck to undertake work at
Meekatharra.

Around the same time the applicant contacted Mr Peter Wyn
Breese, Managing Director of the Respondent, and advised
him of his qualifications and experience as a driver and said
that he was looking for work. Mr Breese asked him to provide
him with references and a resume, which he did. Upon receiv-
ing these, Mr Breese was quite impressed with what he read
and rang the applicant advising him that it appeared that the
job was suitable for him, that he was the type of person they
were looking for and that he should make his way to Kalgoorlie
for an interview. This interview took place at which it was
discussed that the applicant would be assessed for a period of
time as to his suitability for this position and in effect, the
respondent says that the applicant was employed on proba-
tion. The applicant was to work around the Kalgoorlie area for
a period of time while this assessment took place. From the
evidence it is clear that he first started by undertaking an in-
duction programme after which the brother of Peter Wyn
Breese, Richard Breese, went with the applicant for one trip to
satisfy himself that the applicant was competent.

The applicant admits that, on the first day of work, he made
a mistake and hit some boulders which damaged the truck.
The respondent says that this caused damage valued at a cou-
ple of thousand dollars. He says that he spoke to the applicant
and told him that, whilst he acknowledged that he was still
learning to use the equipment, he ought to be more careful in
the future. The respondent says that there was also animosity
between the applicant and other drivers, that the applicant did
not undertake the required checking of his vehicle resulting in
damage to wheel rims, that the applicant did not undertake the
work efficiently and the tonnage of ore which he carried was
significantly less than that of the other driver. By the end of
about the first three weeks of employment, in assessing the
situation, the respondent thought that the applicant would not
be suitable for the position at the Plutonic Mine but may be
acceptable to work around Kalgoorlie provided that he was
supervised.

On the last day of employment two incidents occurred which
caused the respondent to consider that the applicant’s employ-
ment ought be terminated. The applicant does not deny that
these incidents arose and does not deny responsibility for them.
The applicant was working at Mount Morgan. There was a
bull terrier around the Mount Morgan site which, according to
Mr Breese, was a stray dog which the foreman, Mr Falls, had
been instructed to keep tied up until its owner could be lo-
cated. Being a mine site, there should be no dogs on the
premises. The applicant says that this dog had been carried in
a truck by another driver. The applicant got out of his truck at
one stage and the dog got into the truck. There was no

explanation to how this might have occurred although the re-
spondent alleges that the applicant put the dog in the truck.
This is denied by the applicant. The applicant acknowledged
that he knew that the dogs was in the truck and did not remove
it. He says he took it for a run. In any event, the dog damaged
one of the panels in the cab by chewing it.

In addition to this, the applicant loaded his truck and there
was another truck, belonging to a subcontractor to the respond-
ent, parked near the loading zone. The applicant without
authority and of his own volition, decided to put a load of ore
into the back of this truck. The driver of this truck was asleep
in the cab of the truck. A large rock from this load spilled over
the side smashing into the cab, damaging it and breaking a
window. The applicant gave no real explanation as to why he
did this although he denies that it was for the purpose of wak-
ing the driver. The applicant says that he discussed this with
the subcontractor who told him not to worry about it.

The applicant reported these two incidents to Mr Falls and
appears to have been surprised at the response he received
from Mr Falls. The applicant offered to telephone Mr Peter
Breese however Mr Falls said that he would do it and there
was no need for the applicant to ring Mr Breese. This occurred
prior to 7.00am that day. Having reported the matters the ap-
plicant went off shift. Mr Falls reported the matter to Mr Breese
by telephone and Mr Breese thought about it, discussed it with
his brother and the foreman and decided it was appropriate to
terminate the employment. He telephoned Mr Falls and ad-
vised him of this and asked him to convey this to the applicant.
He did so. The applicant then telephoned Mr Breese and asked
him about the termination. Mr Breese advised him that he did
not want him driving his trucks. There is dispute between the
parties as to the actual content of that telephone conversation
however I am satisfied, having observed the witnesses, that
the applicant, upon ringing Mr Breese, said that he was sorry
about what had happened and offered to pay for the damage
caused by the dog. Mr Breese told him that that was not the
point, there were safety issues involved in particular relating
to the loading of the truck with the driver asleep in it and the
damaged caused there. The applicant was advised that in any
event Mr Breese did not like dogs in his truck. He did not
want to discuss the matter further. When the applicant asked
about getting out of the area, Mr Breese indicated that he would
be there the next day and may be able to provide transport to
the applicant. Mr Breese arrived at 6.30am the next day how-
ever the applicant was nowhere to be seen.

The provisions of s23AA of the Industrial Relations Act 1979
state that:

23AA. (1) On a claim of harsh, oppressive or unfair dis-
missal, the onus is on the employer to show
that there is a ground or are grounds on which
the Commission could find that the dismissal
was justified.

(2) If—
 (a) the employer does not show that there

is a ground or are grounds on which
the Commission could find that the dis-
missal was justified; or

 (b) the employee establishes that, whether
or not it was justified, the dismissal was
harsh, oppressive or unfair,

the claim is taken to have been established.
(3) For the purposes of this section, a dismissal is

justified if there was a valid reason, or were
valid reasons, connected with the employee’s
capacity or conduct, or based on the opera-
tional requirements of the undertaking,
establishment or service, for the dismissal.

I am satisfied that the employer had valid reasons connected
with the applicant’s conduct for the dismissal. I am also satis-
fied that in the circumstances the dismissal was not harsh,
oppressive or unfair.

It is surprising that an employee who has been involved in
three incidents which caused damage to the employer’s prop-
erty or to the property of a subcontractor to the employer in a
period of a month’s employment, acts in a manner which jeop-
ardises the safety of others and fails to understand the
implications of his actions, can bring an application to this
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Commission and seriously expect it will be entertained. It is
hardly surprising that at the conclusion of all of this the re-
spondent would say that it did not wish to have the applicant
working for it. Whilst it may be said that the respondent did
not go through any formal process of investigation of the inci-
dents or of counselling the applicant in a formal way, the
applicant admitted to Mr Falls that these incidents took place
and that he was responsible for them. During the hearing, he
did not resile from this. There was nothing put in mitigation
except that they were mistakes and could be considered to be
carelessness caused by fatigue, however this comment regard-
ing fatigue was not seriously pursued. No genuine or real
explanation was given. The incident involving the unauthor-
ised, unexpected and unwarranted loading of another driver’s
truck while that driver was asleep in the cab is sufficient to
justify dismissal for misconduct. It is not simply the damage
that was caused but it is the danger in which that driver was
put by the actions of the applicant. Notwithstanding the appli-
cant’s denial that he did it to wake up the driver, from observing
him giving evidence regarding this I believe this was his pur-
pose. It was foolish and irresponsible. It matters not that
immediately following this incident the driver told the appli-
cant not to worry about it. As Mr Breese noted, the respondent
is responsible for damage to its subcontractor’s vehicle by one
of its employees, and responsible for the actions of its em-
ployees at the mine site.

Further, the applicant knew that the dog was in the cab of
his truck and he left the dog there. He is therefore responsible
for the damage caused by the dog and notwithstanding his
offer to pay for the damage it is not surprising that the em-
ployer, not being able to supervise the applicant in his work at
all times, would not wish to have the applicant continue in
employment with him.

I am satisfied that, although the parties had not agreed to
any formal probationary period as might normally be expressed
in an employment relationship, it was clear that the initial pe-
riod of employment was for the purpose of assessing the
applicant. He acknowledged as much when he indicated that
the arrangement at the commencement of his employment was
they would “see how you go”. Even if there was no probation-
ary period and the applicant had been employed for a longer
period, the conduct of the applicant still constitutes valid rea-
son for the dismissal and it was not unfair.

On this basis the application is dismissed.
There is one matter which requires comment. The applicant’s

agent indicated that he was seeking costs on behalf of the ap-
plicant should the application be successful and that these costs
amounted to $300.00 per day for four days’ work. I find this
unacceptable bearing in mind the obvious lack of experience
or understanding of the processes and procedures before the
Commission and the clear lack of preparation and of compe-
tency by the agent for the applicant that the applicant might be
expected to pay such an agent for such services.

It is not in the public interest that persons such as the Appli-
cant in this case pursue claims before the Commission
particularly when they are clearly lacking in sound advice and
competent representation, and this has caused cost and incon-
venience to the respondent, as well as the cost to the public
purse.

Appearances:  Mr A Crofts for the Applicant.
Mr N Irvine for the Respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Makene Wimoka Williams

and
Breese Transport.
No. 1872 of 1996.

COMMISSIONER P E SCOTT.
4 March 1997.

Supplementary Reasons for Decision.
THE COMMISSIONER: On 30 January 1997, the Commis-
sion issued reasons for decision in the claim by the Applicant
that he had been unfairly dismissed from his employment with
the Respondent. This dismissal was found to be not harsh,
oppressive or unfair, that the Applicant had brought about his
own downfall by his conduct and there was no genuine or real
explanation given for his actions which brought about his ter-
mination. I indicated in those reasons that his conduct was
foolish and irresponsible and that in all of the circumstances it
was not surprising that the employer would not wish to con-
tinue to employ him. In effect, this application was without
any merit whatsoever and was frivolous.

The Respondent has made application for costs in accord-
ance with Section 27(1)(c) of the Industrial Relations Act, 1979
which provides the Commission with a discretion to “order
any party to the matter to pay to any other party such costs and
expenses including expenses of witnesses as are specified in
the order, but so that no costs shall be allowed for the services
of any legal practitioner, or agent”. Upon receipt of the sub-
mission from the Respondent requesting costs, the Commission
advised the Agent for the Applicant that such an application
had been received and that the Applicant was to provide any
written response to those submissions to the Commission and
the Respondent no later than Friday 21 February 1997. Late
on the afternoon of Monday 24 February 1997, my Associate
received a telephone call from the Agent for the Applicant
who said that he would not be responding to the claim for
costs as his client has a job at a mine and is uncontactable.
Therefore, no submission has been made by the Applicant.

The Full Bench in Brailey and Mendex Pty Ltd trading as
Mair and Co Maylands (73 WAIG 26 at 27) noted that “the
general policy in industrial jurisdictions is that costs ought not
to be awarded except in extreme cases.” It went on to say “the
application, too must be determined under Section 26 of the
Act. However, part of that equity and good conscience includes
what is settled law in industrial matters that costs ought not to
be awarded except in extreme cases, (eg) where proceedings
have been instituted without reasonable cause (see Hospital
and Benevolent Homes Award [1983 AILR 409] where costs
were awarded in a matter where an Applicant terminated the
proceedings after putting the Respondent to the expense of
defending without obtaining an order).”

It is also been said by Beech C. in Klemm and Darg Pty Ltd
trading as Balga Medical Centre (76 WAIG 2853 at 2854),
after referring to the comments made by the Full Bench in
Brailey and Mindex (op cit) “I am bound to observe that deci-
sion, but even if I were not I regard it as quite important that
costs are minimised for the purpose of not discouraging em-
ployers, employees and their representative organisations from
availing themselves of the services of the Commission to re-
solve their disagreements about industrial matters.” I note those
two decisions and also consider that applicants or respondents
should not be encouraged to make or defend applications frivo-
lously or vexatiously and thereby place an unjustifiable burden
on the other party and upon the public purse. As I have noted,
I consider this application was frivolously pursued.

In weighing the questions of costs it is important to consider
each item claimed. It is noted that the Respondent conducts
his business in the Kalgoorlie region and to attend a confer-
ence or hearing in Perth as requested by the Applicant involved
the Respondent in costs which the Respondent now seeks to
recover. Those costs are:

Air fare $430.00
Hotel $65.00
Vehicle Hire $100.00
Meals $40.00
Wages $300.00
Total $935.00
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I am satisfied that to defend this matter the Respondent was
required to incur some of these costs and the cost of represen-
tation, the latter which is not recoverable. The conference for
this matter commenced at 10.30am, on Tuesday 21 January
1997 followed at 11.15am by the hearing of the matter as it
was clear that the matter would not be settled by conciliation.
The hearing concluded by 1.00pm, and there is no explanation
as to why Mr Breese incurred hotel or meals costs. Likewise,
there is no explanation as to the need to hire a vehicle as op-
posed to other transport. I am satisfied that the best arrangement
for coming to Perth and returning was by plane if Mr Breese
was not to incur further loss of work as a result of attending to
this matter, and that he would have lost wages during such
attendance. I accept as not unreasonable the figure placed on
that loss of wages, and am guided to some extent by the fact
that costs of up to $1,000 could be claimed in accordance with
the Supreme Court Costs Scale 1991 (Seaman J. Civil Proce-
dure Western Australia, Fourth Schedule: Scale of Costs).

An order shall issue for the Applicant to pay to the Respond-
ent the amount of $730.00.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Makene Wimoka Williams

and
Breese Transport.
No. 1872 of 1996.

COMMISSIONER P E SCOTT.
18 March 1997.

Order.
HAVING heard Mr A Crofts on behalf of the Applicant and
Mr N Irvine on behalf of the Respondent the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders:

1. That the Applicant pay to the Respondent the amount
of $730.00 no later than 28 March 1997; and

2. That the application otherwise be and is dismissed.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.

SECTION 29 (b)—Notation of—

 APPLICANT  RESPONDENT NUMBER COMMISSIONER  RESULT

Abraham J. Travprint 1109/1996 Coleman C.C. Dismissed
Abrahams T.J. Frank Kinkela Dental Practitioner 1711/1996 Gregor C. Discontinued
Adams S.N. Newtown Toyota 1124/1996 Beech C. Discontinued
Albert J.S. Brass Monkey Hotel & Brasserie 1680/1996 Beech C. Discontinued
Antney N. Stratco (WA) Pty Ltd t/a Stratco 126/1997 Beech C. Discontinued

Steel City
Ashbolt A. Broadwater Hospitality Pty Ltd 59/1997 Beech C. Discontinued
Ashton L. Farrington Medical Group 1881/1996 Scott C. Discontinued
Ashworth G. Stephen Allen, Golf Media Group 1004/1996 Cawley C. Discontinued
Avery P.R. Lena Hilton Pty Ltd 1607/1996 Gregor C. Dismissed
Baker S. Savoy Estates Pty Ltd 1629/1996 Scott C. Discontinued
Balcombe S.W. Masters Dairy Limited 1216/1996 Coleman C. C. Dismissed
Barker P. Narcissus Holdings Pty Ltd 1469/1996 Gregor C. Withdrawn
Barraud J. Mr Lahotti Academy of Hotel 1118/1996 Cawley C. Dismissed

Catering
Barrett B.K. Newman General Contractors 1413/1996 Cawley C. Discontinued

and (Administrator) Charters
& Co

Batterham W. Country Fresh Fruit Juice 251/1997 Scott C. Discontinued
Benier M. Older Persons Rights Service Inc 1598/1996 Coleman C.C. Dismissed
Beynon G. Mitchell Fuel Distributors 43/1997 Scott C. Discontinued
Bird I. Repco Auto Parts 110/1997 Scott C. Discontinued
Black A. J. Western Pacific Properties t/a 1240/1996 Coleman C.C. Dismissed

Kemayan Inn Hotel
Bonner J.F. EBG Nominees Pty Ltd t/a Rottnest 93/1997 Scott C. Dismissed
Boyd D. Western Reds Rugby League 1657/1996 Gregor C. Discontinued

Football Club Ltd (Superleague)
Boyle B. L. Kaleeya Management Pty Ltd 811/1996 Cawley C. Discontinued

t/a Fremantle Kaleeya Hospital
Braam R. Ritz Holdings (WA) Pty Ltd 63/1997 Parks C. Discontinued
Brown G.W. Hotham Valley Tourist Railway 986/1996 Cawley C. Discontinued

(WA) Inc
Brunke H.W. Amesz Industries 1209/1996 Cawley C. Discontinued
Buck D. International Stone Company 1696/1996 Coleman C. Dismissed

Pty Ltd
Bui L.H. Norman Ka-Leon Lip 1210/1996 Scott C. Dismissed
Burbridge K. Commercial Hotel 1822/1996 Gregor C. Withdrawn
Burgess R. Pummells Sparkling Glass 1601/1996 Coleman C.C. Dismissed
Bussau R.B. CDM Australia 1043/1996 Cawley C. Discontinued
Callaghan J. Great Central Mines Limited 451/1997 Beech C. Discontinued



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 77 W.A.I.G.996

 APPLICANT  RESPONDENT NUMBER COMMISSIONER  RESULT

Corr S.J. The Western Australian Club (Inc) 16/1997 Gregor C. Discontinued
Carroll L. Onslow Bakery Pty Ltd 1149/1996 Beech C. Discontinued
Collis J.R. Living Dolls Promotion Pty Ltd 1821/1996 Coleman C.C. Dismissed
Corich T. Jostek Industrial 1604/1996 Coleman C.C. Dismissed
Couninis S. Confcommercio Enasco 1715/1996 Scott C. Discontinued
Criddle B. Kitchens By Design 1517/1996 Gregor C. Withdrawn
Crossland J. Nigel Bedford—Bedford 1653/1996 Cawley C. Discontinued

Cleaning Systems
D’Alessio L. Dudley Park Medical Centre 27/1997 Scott C. Discontinued
D’Alessio L. Auto Review and News 1267/1996 Scott C. Granted

1677/1996
1678/1996

Darveniza B. Eleanor Watson John Pujanjangka 827/1996 Cawley C. Discontinued
Piyirn Catholic School

Davey W.M. Summit Realty Kelmscott 1303/1996 Cawley C. Discontinued
Davids K. Carcione Nominees Pty Ltd 299/1997 George C. Dismissed

t/a Farmer Jacks Kelmscott
Davidson R.C. Securitas Alarms Pty Ltd 1411/1996 Coleman C.C. Dismissed
Davison S. Advantage Supermarkets (Neville 721/1996 Cawley C. Discontinued

Gale)
Dawson N. City of Nedlands 1135/1996 Cawley C. Discontinued
Della-Vedova R. Pizza Pasta Palace 214/1996 Coleman C.C. Dismissed
Deliu J. Quality Suites Broadwater 70/1997 Beech C. Discontinued
Demarte J. Lucca Holdings Pty Ltd t/a 1006/1994 Coleman C.C. Dismissed

Red Sands Tavern
Dhue M Track Force Pty Ltd 1301/1996 Coleman C.C. Dismissed
Digby D. Advanced Hair Studio 1015/1996 Cawley C. Discontinued
Dodds A. Busby Investments Pty Ltd t/a 1228/1996 Coleman C.C. Dismissed

Budget Truck Rentals
D’Rozario S. Howard Porter Pty Ltd 5/1997 Beech C. Discontinued
D’Souza M. John Wilder and Claire Wilder, 958/1996 Cawley C. Discontinued

Westernex Supply
Duddy B. Hermann’s Refrigeration 1542/1996 Gregor C. Withdrawn
Dunn G. Kelmar Enterprises Pty Ltd 733/1996 Scott C. Dismissed

t/a Mint Stationery and
Computer Supplies

Dunstan S. Vinidex Tubemakers 1380/1996 Cawley C. Discontinued
Ellis R. Australian Services Union 116/1997 Beech C. Discontinued
Ellis S. Rogers Newsagency 1885/1996 Gregor C. Granted
Ferdinands T. Alf Barbagallo 1743/1996 Beech C. Discontinued
Fernando R. Tarolinta Pty Ltd ACN 069 812 068 1874/1996 Cawley C. Discontinued

t/a the Aberdeen Hotel
Filby K. Andrew Greaves & Associates 962/1996 Cawley C. Discontinued
Foley M. Western Australian Petroleum 19/1997 Coleman C.C. Dismissed
Foodey S.H. Kresta Blinds Ltd 52/1997 Scott C. Discontinued
Formentin L.M. Access Property Finance Pty Ltd 237/1997 Gregor C. Discontinued

t/a Access Home Loans
Fougret R.D. WMC Resources Ltd 1701/1996 Coleman C.C. Dismissed
Fowler J. Older Persons Rights Service Inc 1597/1996 Coleman C.C. Dismissed
Francks L.H. Dunollie Pty Ltd t/a RTC 1035/1996 Gregor C. Dismissed

Real Estate
George D.M. Mangia Restaurant 1040/1996 Coleman C.C. Dismissed
Goedhart I.G. Patrick and Curtis Homes Pty Ltd 1147/1995 George C. Struck Out
Grant J.I. Rural Traders Company 1244/1996 Cawley C. Discontinued
Graver M. Trax 2000 1164/1996 Coleman C.C. Dismissed
Grime K.J. Angus & Robertson 1057/1996 Cawley C. Discontinued

Bookworld Pty Ltd
Grooten P. Towers of Flowers 874/1996 Cawley C. Discontinued
Groth L.T. Australian Filter Specialists Pty Ltd 1587/1996 Beech C. Discontinued
Gurung P. Low Key Pty Ltd t/a Freo 1076/1996 Cawley C. Withdrawn

Cleaning Service
Hadland O. W.A. School for Deaf Children 1665/1996 Gregor C. Discontinued

(Incorporated)
Hall J.A. Thermelec Pty Ltd 1687/1996 Gregor C. Discontinued
Hall R.A. Dynatrans Nominees Pty Ltd 1769/1996 Scott C. Discontinued
Halvorson C.J. Anite Networks Ltd 1379/1996 Coleman C.C. Dismissed
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Hardingham J. Easibind Group T/A Disarect 437/1996 Beech C. Struck out for
Partition want of

prosecution
Harrison S.G. Advanced Electrical Equipment 184/1997 Gregor C. Granted

Pty Ltd
Harland S. Supa Valu Belmont 1683/1996 Coleman C.C. Dismissed
Harmsworth J.J. Hak Nominees Pty Ltd 1436/1996 Parks C. Discontinued
Hart K. Vincent Earthmoving Company 1662/1996 Coleman C.C. Dismissed

Pty Ltd
Harwood B.M. Chubb Security Australia Pty Ltd 1622/1996 Scott C. Dismissed
Hastings M. Betta Health Foods Pty Ltd 1650/1996 Beech C. Discontinued
Hawker S. Boat Torque Cruises (Kangaroo 1311/1996 Cawley C. Discontinued

Island Fast Ferries)
Hawkins S.-L. Repco Auto Parts 939/1996 Cawley C. Dismissed
Heath R. Vital West Agencies 1495/1996 Beech C. Discontinued
Henry F. Barrymores t/a Market 1 1260/1996 Cawley C. Discontinued
Henry M.J. Arlec Australia Ltd 1685/1996 Beech C. Discontinued
Hilu M.A. Hungry Jacks Pty Ltd 1652/1996 Gregor C. Withdrawn
Hine N. Fat Bellies Cafe—Fort Holdings 966/1996 Coleman C.C. Dismissed
Hoefer D. Leader Trailer Sales 1254/1996 Cawley C. Discontinued
House C.A. Ed Blakeney Trucking 1438/1996 Cawley C. Discontinued
Hunt R.I. Michael Eppler Cere’s Farms 1731/1996 Cawley C. Discontinued
Hunt N.M. Fapo Pty Ltd t/a Farm Power 1467/1996 Beech C. Discontinued
Isaacs S.R. John Franklyn and Associates 1570/1996 Beech C. Discontinued
Janejka R. BP Oil North Fremantle Terminal 1225/1996 Coleman C.C. Dismissed
Jenkinson W. Environmental Industries Pty Ltd 1790/1996 Scott C. Discontinued
Jennings E. K-Mart Australia Ltd 146/1997 Gregor C. Dismissed
Johns J. Goldfields Toyota Pty Ltd 1251/1996 Coleman C.C. Dismissed
Jones M.B. Kym Stone—Mechanic Man 1136/1996 Cawley C. Discontinued
Jones P. Permacoat 1568/1996 Coleman C.C. Dismissed
Jordon L. Terry Doran’s Body Shops Pty Ltd 399/1996 Beech C. Discontinued
Jupp C.M. Diab Engineering Pty Ltd 1079/1996 Beech C. Discontinued
Kelly L. Wheatbelt Aboriginal Corporation 1519/1996 Beech C. Discontinued
Keyser M.S. Heaton Enterprises Pty Ltd 1371/1996 Coleman C.C. Dismissed
Kotsidis E. Kinsman Corporation Pty Ltd 1703/1996 Scott C. Discontinued
Kwan S. Computer Warehouse (Subiaco) 1772/1996 Gregor C. Dismissed
Lane F. MSA Guards & Patrols 1869/1996 Gregor C. Dismissed
Latch P. Whim Creek Hotel 1721/1996 Beech C. Discontinued
Lawrence H.B. Burswood Resort Hotel 1879/1996 Scott C. Dismissed
Leifsson G.L. International Mining Technical 1663/1996 Beech C. Discontinued

Consultants t/a Bega Tavern
Leong C.C. The Vice Chancellor, Northern 1791/1996 Beech C. Struck Out

Territory University
Leveson-Gower R.J. Budget Rent-A-Truck 935/1996 Coleman C.C. Dismissed
Lighfoot S. Knightsbridge Builders Pty Ltd 1710/1996 Gregor C. Struck Out
Lisowski P. B & M Ceilings 1008/1996 Coleman C.C. Dismissed
Lockyer W. Terry Demassen 912/1996 Cawley Discontinued
Lodewikus W. Quirk Corporate Cleaning Australia 1557/1996 Coleman C.C. Dismissed

Pty Ltd
Low C.P. Indiana Teahouse 1630/1996 Fielding C.C. Dismissed
Lowe M.W. Top Job Enterprises Pty Ltd 1883/1996 Scott C. Dismissed

t/a Top Fresh Foods
Longmuir F. Grovenor Pty Ltd 80/1996 Beech C. Discontinued
Lovercio P. Knight Transport 1827/1996 Scott C. Dismissed
Macauley D.J. Geographe Bay Concrete 1132/1996 Coleman C.C. Dismissed

Service
Magee K.J. Procad Pty Ltd 1812/1996 Beech C. Discontinued
Marsden S.M. T & R Security Installations 1022/1996 Coleman C.C. Dismissed
Marsh A. D.W. and D.G. Joyce 896/1996 Cawley C. Discontinued
Mathieson R. Melville Motors Pty Ltd 1846/1996 Coleman C.C. Dismissed
Martin P.L. Shire of Manjimup 1064/1996 Coleman C.C. Dismissed
Martin T. Universal Tracking Systems 1041/1996 Cawley C. Discontinued
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May G. Leisure Time Publications (WA) 1814/1996 Coleman C.C. Dismissed
Pty Ltd

McConnell G. Walter Croft t/a Just Commercials 1210/1996 Cawley C. Discontinued
& 4 Wheel Drives

McHardy B.J. Trax Music 194/1997 Parks C. Discontinued
McLearie D.M. Edith Cowan University 1549/1996 Cawley C. Discontinued
McLeod D. Atlas Copco Australia Pty Ltd 289/1997 Scott C. Discontinued
Meggitt R.J. Greater Union Village Technology 1621/1996 Fielding S.C. Discontinued
Melhuish G.D. Beechboro Building Company 565/1996 Cawley C. Dismissed
Merkouris O. Ace Rent A Car 114/1997 Coleman C.C. Dismissed
Mijatovic S. John Da Silva, Bell-Vista Fruit 1162/1996 Cawley C. Discontinued

and Veg Co
Missaelidis S. Indian Ocean Hotel 148/1997 Gregor C. Discontinued
Mitic T. Wood Bros Mazda 157/1997 Scott C. Discontinued
Mocerino S. Icon Cafe 1675/1996 Coleman C.C. Dismissed
Morris P.L. C & J Trubet Consulting Pty Ltd 1774/1996 Parks C. Discontinued

t/a Ray White Morley
Munzer T.V. F.J. Sweetman & Co 1055/1996 Coleman C.C. Dismissed
Murray S. Lane Chiropractic Clinic 1450/1996 Cawley C. Discontinued
Nelson C. Tim Hoang (Director) 1492/1996 Cawley C. Discontinued
Nesbitt B. Banksia Gardens Luxury Resort 1453/1996 Coleman C.C. Dismissed
Oliver C.H. Melville Motors Pty Ltd 1880/1996 Parks C. Discontinued
O’Neil P.J. Australasian Gold Mines N.L. 1007/1996 Beech C. Discontinued
Orley C. CMC & Associates—Caesars 1316/1996 Coleman C.C. Dismissed

Massage and Relaxation Centre
O’Toole P. MTM Unit Trust 169/1997 Gregor C. Discontinued
Owers J. Powerhouse Products 1310/1996 Coleman C.C. Dismissed
Oxley V. St Francis Mining NL 1539/1996 Coleman C.C. Dismissed
Parry L. Satcom Business Exchange 1690/1996 Beech C. Discontinued

Pty Ltd
Partington E.B. Australia Day Council of WA Inc 1804/1996 Scott C. Dismissed
Patrick S.P. Cheap Foods Bunbury 1075/1996 Coleman C.C. Dismissed
Perham J. Palmerville Pty Ltd t/a The 1102/1996 Coleman C.C. Dismissed

Queens Hotel
Perris K. Cat Welfare Society Inc t/a 1658/1996 Scott C. Dismissed

Cat Haven
Peters I.V. Auro Pty Ltd t/a Cabsteel Industries 829/1996 Cawley C. Discontinued
Petersen M.E. Midwest Metals Pty Ltd 1220/1996 Gregor C. Dismissed
Petersen M.E. Midwest Metals Pty Ltd 1228/1996 Gregor C. Discontinued
Phenna C.L. Petit Chou Child Care Centre 62/1997 Cawley C. Discontinued
Phillips D. Curtin University Club Inc 75/1996 Parks C. Discontinued
Picken-Smith S.M. Swanleigh 1104/1996 Cawley C. Withdrawn
Player J. Glide Rehabilitation Products 1496/1996 Cawley C. Discontinued
Potter C.L. Livewire Holdings Pty Ltd 1376/1996 Coleman C.C. Dismissed
Potter C.L. Peter John Clark 1375/1996 Coleman C.C. Dismissed
Potter D.L. Gordon Thomas Nominees t/a 1569/1996 Coleman C.C. Dismissed

Yarella Farm Carnations
Potter J.A. Livewire Holdings Pty Ltd 1373/1996 Coleman C.C. Dismissed
Potter J.A. Peter John Clark 1372/1996 Coleman C.C. Dismissed
Prickett J. Newspar Pty Ltd t/a Comfortwear 1471/1996 Scott C. Discontinued

Footwear (WA)
Proctor J.S. Image Boat Builders 1150/1996 Coleman C.C. Dismissed
Purdue T.C. BGC Contracting 1733/1996 Beech C. Discontinued
Quinlivan P. Jigalong Community Incorporated 1660/1996 Coleman C.C. Dismissed
Radovanovic Z. Pencourt Pty Ltd 47/1997 Scott C. Dismissed
Rattigan E. Carrieton Pty Ltd t/a Video 72/1997 Beech C. Discontinued

City Wembley
Richards A.M. Abacus 973/1996 Coleman C.C. Dismissed
Riches J. Garden Management WA 1243/1996 Cawley C. Discontinued
Roberts L.W. PJ & RM Drilling Contractor 1271/1996 Coleman C.C. Dismissed
Robertson A. Quality Electronics 1547/1996 Coleman C.C. Dismissed
Robinson C. Leisure Inn Hotel Rockingham 1009/1996 Coleman C.C. Dismissed
Roebuck R.J. BGC Blokpave 151/1995 Beech C. Discontinued
Rufov C. WA Flick & Co 24/1997 Gregor C. Dismissed
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Russell D.J. Swan Valley Village 918/1996 Cawley C. Discontinued
Ryder T. Royal Australian Air Force 1656/1996 Scott C. Dismissed

Association
Sarris K. Mr Jim Nevill and Managers 1348/1996 Cawley C. Discontinued

of Midland Junction Fresh Markets
Schneider- Coli Timber Merchants 1274/1996 Beech C. Dismissed
Markham J.R.
Seinor J. Modern Joinery 1686/1996 Coleman C. Dismissed
Shanks G.C. Kleenheat Gas 994/1996 Cawley C. Discontinued
Shaw C. Joyce D & D 1002/1996 Coleman C.C. Dismissed
Sherwood D.F. Australian Filter Specialists 1588/1996 Beech C. Discontinued

Pty Ltd
Simpkin A. Kalgoorlie Glass & Aluminium 999/1996 Gregor C. Discontinued

Pty Ltd
Slawson D.G. Cado Holtings Pty Ltd t/a 3/1997 Gregor C. Dismissed

Roy Weston Fremantle
Smith N.R. Westernex Supply 1247/1996 Coleman C.C. Dismissed
Snelling D.E. Carcione Nominees Pty Ltd 109/1997 Gregor C. Dismissed
Stack I. Community Workskills Inc 1106/1996 Cawley C. Discontinued

(Skillshare Karratha)
Stefano G.D. Aqua Holdings Pty Ltd t/a 95/1997 Beech C. Withdrawn

Astoria Cafe
Stevens R. Magneta Engineering 1246/1996 Coleman C.C. Dismissed
Stewart K.M. Suco Pty Ltd as Trustee For The 1357/1996 Cawley C. Discontinued

Summitt Constructions Unit Trust
t/a Summitt Constructions

Stimpson J. L.J. Hooker East Perth 1637/1996 Gregor C. Granted
(Correction) (Correction)

Stockman D.L. Foodland Associated Limited 996/1996 Coleman C.C. Dismissed
Switalla R.I. Travelshop 1498/1996 Beech C. Discontinued
Tabor J. Wentworth Plaza Hotel 805/1996 Gregor C. Dismissed
Tanasi E. Big Track Kart Hire 76/1996 Coleman C.C. Dismissed
Tanner R.T. G & D Refrigerated Transport 1137/1996 Cawley C. Discontinued
Taylor A.L. Sauve Holdings Pty Ltd t/a 1708/1996 Coleman C.C. Dismissed

Melville Toyota
Thompson C.J.B. Quairading Farmers Co-Operative 1133/1996 Scott C. Dismissed

Limited
Thompson S. Clarecraft Industries Pty Ltd 1350/1996 Cawley C. Discontinued
Tibbles M. Araluen Country Club 1155/1996 Beech C. Discontinued
Tomic L. Azzura Gelati 1620/1996 Beech C. Struck Out
Trickey G. Salute Natural Spring Water 1689/1996 Parks C. Discontinuance
Tugwell E.G, Walker Ventures Pty Ltd 1358/1996 Coleman C.C. Dismissed
Tunbridge L. New Image Workwear Pty Ltd 1546/1996 Parks C. Granted

t/a Swaggy Australia
Vickridge T.N.W. Smith’s Toyotaways 152/1997 Beech C. Discontinued
Wagner R. Newman General Contractors 1095/1996 Coleman C.C. Dismissed

Pty Ltd
Walton N.G. Dalton Fine Paper 1688/1996 Beech C. Discontinued
Watkins T.L. Hamersley Iron Pty Ltd 1145/1996 Coleman C.C. Dismissed
Watson B.P. (Swadel Technologies Pty Ltd) 186/1997 Parks C. Discontinued

t/a Tech Source
Watson W.J. Ocean Foods International Pty 737/1995 Coleman C.C. Dismissed

Ltd t/a The Oyster House
Wearne K. Baysilk Holdings Pty Ltd t/a 1809/1996 Coleman C.C. Dismissed

BC The Body Club
Webster I.M. BP Service Station Karrinyup 1540/1996 Cawley C. Discontinued
West Australian School of Audio Engineering 1299/1996 Beech C. Discontinued
Theatrical and
Amusement Employees
(Union of Employees)
Williams H.M. Michael Smart Pty Ltd t/a Ray 1239/1996 Cawley C. Granted

White Cannington
Williams K.J. Smoothjob Pty Ltd 1575/1996 Coleman C.C. Dismissed
Willis J. Glenvale Enterprises t/a Tariff 1824/1996 Gregor C. Granted

Energy Management Services
Wilson R. Willie and Kristina Struwe c/o 1070/1996 Cawley C. Discontinued

SM Engineering
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Wilson R. Willie and Kristina Struwe c/o 1114/1996 Cawley C. Withdrawn
SM Engineering

Winchombe D. Sydney Cleaning Services 1241/1996 Coleman C.C. Dismissed
Withers L. Rainald Moss—Donnelly River 1522/1996 Cawley C. Discontinued

Holiday Village
Wohlrab C.J. CSR Ltd t/a CSR Humes Pty Ltd 1437/1996 Coleman C.C. Dismissed
Wright S.T. Goldfields Toyota 1641/1996 Coleman C.C. Dismissed
Wright S.T. Carlovers Carwash (Aust) Pty Ltd 1664/1996 Coleman C.C. Dismissed
Young M. William Buckle by his Guardian, 61/1997 Fielding C. Granted

the Public Advocate

CONFERENCES—
Matters arising out of—

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters and
Plasterers Union of Workers

and

Geo Esslemont and Son.

No. C 64 of 1997.

Building Trades (Construction) Award 1987, No. R 14 of
1978.

COMMISSIONER P.E. SCOTT.

26 March 1997.

Order.
WHEREAS the Applicant applied to the Commission to as-
sist in the settlement of a dispute with the Respondent regarding
a claim of site allowance for employees covered by the Build-
ing Trades (Construction) Award 1987, No. R 14 of 1978
working on the former Hale School development site in West
Perth and the King Street development site in Perth; and

WHEREAS the parties subsequently reached agreement that
the employees be paid $1.50 per hour worked on the Hale
School site and $1.80 per hour worked on the King Street site
in lieu of and in substitution for all special rates and allow-
ances stipulated in the Award in respect of disabilities
experienced in that work; and

WHEREAS the Commission has on 17 March 1997 under-
taken inspections of these sites and is satisfied that those
disabilities arise;

NOW THEREFORE having heard Mr G Giffard on behalf
of the Applicant and Mr P Day on behalf of the Respondent,
and by consent the Commission pursuant to the powers con-
ferred on in under the Industrial Relations Act, 1979 herby
orders—

1. That pursuant to the provisions of Clause 8(16) of
the Building Trades (Construction) Award 1987,
No R 14 of 1978:

(a) employees employed by the Respondent to
carry out construction work on the former Hale
School, West Perth development site shall be
paid $1.50 per hour worked; and

(b) employees employed by the Respondent to
carry out construction work on the King Street,
Perth development site shall be paid $1.80 per
hour worked;

in lieu of and in substitution for all special rates and
provisions prescribed in Clause 9.—Special Rates
and Provisions of the Award.

2. That the abovementioned site allowances shall ap-
ply with effect from the commencement of the
construction work at the respective site and will con-
tinue until the completion of the project at that site.

(Sgd.) P.E. SCOTT,
[L.S.] Commissioner.

CONFERENCES—
Matters referred—

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Australian Liquor Hospitality and Miscellaneous Workers
Union, Miscellaneous Workers Division, Western Australian

Branch

and

Heaton Enterprises Pty Ltd.

No. CR 398 of 1996.

COMMISSIONER J.F.GREGOR.

3 April 1997.
Reasons for Decision.

THE COMMISSIONER: At the conclusion of a conference
held on the 12 March 1997 a dispute between the Australian
Liquor Hospitality and Miscellaneous Workers Union,
Miscellaneous Workers Division, Western Australian Branch
(the union) and Heaton Enterprises Pty Ltd (Heaton) had not
been settled. The Commission exercised the discretion vested
in it by Section 44 of the Industrial Relations Act, 1979 (the
Act) and referred the matter for hearing and determination.

The matter to be determined is described in a schedule to a
memorandum of matters for hearing and determination. The
schedule provides

On 29 November 1996 Mr Ken Disbrey, a member of the
Australian Liquor Hospitality and miscellaneous Workers’
Union, Miscellaneous Workers’ Division, Western
Australian Branch, was dismissed from his employment
as a cleaner by Heaton Enterprises Pty Ltd.
The Union considers that the dismissal is harsh, unjust
and unreasonable and seeks an order for the reinstatement
of Mr Disbrey.
The respondent company says the dismissal was not harsh,
unjust or unreasonable and no orders should be made.

This matter concerns what is alleged by the union to be a
unfair, unreasonable and harsh termination of its member
Kenneth Edward Disbrey who had been employed by the
respondent as a cleaner at the Delta West site in Bentley. The
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Commission was told that Delta West is a company which
produces pharmaceuticals and its cleaning requirements are
extremely stringent. On 1 November 1996 Heaton took over a
contract which had been conducted by another company at
Delta West for at least two years. It employed many of the
existing cleaners. For Mr Disbrey the engagement was short,
on 25 November he claims he was told that he was to finish up
on the following Friday. There was an intervention on his behalf
by the union. As a result of that intervention the dismissal did
not go ahead as planned but ultimately it did proceed on 29
November 1996 in circumstances the union says are unfair.

The claim for unfairness is denied by Heaton. It says it acted
fairly in all of the circumstances. Fundamentally those are that
the employee concerned was not its first option for employment
when it took over the contract at Delta West. Mr Disbrey had
not been recommended for employment but the principal of
Heaton, Mr Ed McAppion offered him work to ‘give him a
go’. Heaton, through its advocate Mr Crossley, argued that the
employee Disbrey was given a thorough induction programme
but a number of issues quickly arose concerning his work.
These related to cleaning standards, alleged refusal to abide
by the security rules for car parking, a failure to use equipment
that had been supplied to him and to react properly to
instructions. Mr Disbrey had been given training with the new
equipment and he should have known what the company’s
requirements were. Because this was done, Mr Crossley says
the termination processes were fair in all respects and there
were valid reasons for the dismissal. Heaton does not want Mr
Disbrey back on the job both because of his work performance
and because it was of the view that he may have falsified time
records.

The Commission heard evidence from Kenneth Disbrey. He
told the Commission that he had been employed at the Delta
West site for two years as a full time cleaner. He said that the
duties that he took on when he was engaged by Heaton were
very similar. They were to clean offices by vacuuming,
polishing passageways by using a high speed polisher, cleaning
laboratories by mopping, scrubbing and sweeping. He was also
required to empty rubbish bins which were put into larger bins
and taken to the back of the premises where they were put into
a compactor.

Mr Disbrey recalled that he was spoken to by Ed McAppion
who he knew to be the boss of Heaton Enterprises. Mr
McAppion had asked him if he would like one month trial and
he said that he would. In evidence he said that knew that being
on a trial period meant that he would do his best to keep the
place clean and spotless and to perform his duties as he had
been doing before. He says that he never received any
notification in writing which told him his status. He denied
that he had seen a letter dated 2 November 1996 signed by Mr
McAppion which offered him trial period employment (Exhibit
MFI C1).

According to the evidence of Mr Disbrey he had worked
through until the 25 November 1996 when his supervisor told
him he had a weeks notice. She did not give him any reason
for this. This caused him to ring the union. He spoke to a union
official who later rang back and told him he would not be
dismissed at that stage and that the main difficulty was that it
was alleged that he was not parking in the secure car park.
Believing he was not sacked he carried on working for a week
until the 29 November when at the end of the shift the
supervisor told him it was his last shift and to hand in his keys
at the end of it. He says that at no time did anyone from the
respondent raise any issues with him concerning his work
during that period. As for the car parking he said that for two
years he had parked his car in front of the laboratory and not
in the secure car park. He says he was first spoken to about
parking about a week and a half before he was sacked and he
was told that he must park in the secure park and he did so
there after. It may have taken one or two days for him to start
doing so. No one raised any issues with him about his time
keeping or his work in general, other than he was told on one
occasion when he had used a polishing machine with a cord
that he was not to do so. He was to use the cordless machine
that had been supplied to him by Heaton. Mr Disbrey claimed
that when he was told to use the cordless machine he did so.

Under cross examination from Mr Crossley, Mr Disbrey
remembered a meeting with Mr McAppion and the other
cleaners when Mr McAppion had spelt out his company’s

policies. He remembered being shown a manual (Exhibit C4)
which dealt with occupational health, safety and welfare but
he said that his involvement in the discussion was very short.
There was a machine demonstrated to him by Mr McAppion,
who showed him where the buttons were. Mr Disbrey was
adamant that he had not received any warnings about not using
the cordless machine and that he had desisted from using a
machine with a cord on it as soon as he was told. He also
conceded to Mr Crossley that he knew that he was not one of
the recommended workers but he denied that he had received
any notification in writing of his employment status. He knew
about the existence of a communication book and he used it
the same as any other member of the staff. Even though he
had used the book he had never seen the letter dated 2
November 1996 (Exhibit MFI C1). The first time he had was
when he was shown it during the hearing.

Mr Disbrey denied allegations that his supervisor, Linda
Baldam, gave him specific instructions about the way he was
to perform his duties particularly dusting and cleaning. Mr
Disbrey conceded Ms Baldam had mentioned the use of the
cordless cleaner but he had responded to what she had said.
He had never been given any extra training to improve his
standards by either Ms Baldam or Debbie French. They did
direct him to use the security door where he could be logged
in and out and he did so. He denied that he had filled out the
timesheets with finishing times which were incorrect. He also
denied that both Ms Baldam and Ms French had spoken to
him about the timesheets and not asked him on any occasion
for an explanation. He said that he did not see Ms Baldam or
Ms French back on the premises after 4.00pm. He did see a
notation that Ms Baldam had put in the communication book
and he had denied its accuracy by making annotation at the
time. He said that when Ms Baldam was looking for him he
could well have been at the compactor which is outside the
building. He denied that Ms Baldam had given him a reason
when he was dismissed finally or that he had training. He
specifically denied that he refused to use the cordless machines.
He admitted that he had used the machine with a cord twice
but at all other times he had used the cordless machine.

The Commission heard evidence from Kevin Alvin Maher
who is an organiser with the union. He knew the background
of the change of cleaning contractor at the Delta West site. He
recalled the notification from Mr Disbrey that he had been
sacked. This caused him to ring and speak to Ed McAppion.
He had found it a bit amusing that someone should be sacked
for not parking in a secure car park. Mr Maher said there were
no written warnings given to Ken Disbrey and he made an
arrangement with Mr McAppion that they should have a
meeting to discuss the matters. In the meantime he would tell
Mr Disbrey that he was not dismissed. In due course when he
found Mr Disbrey was dismissed he was taken aback.

On behalf of the respondent Mr Edmond Thomas Hayden
McAppion gave evidence. Mr McAppion is a Company
Director of Heaton an organisation that employs about 90
people working as contract cleaners in the commercial office
cleaning with specialisation in low bacterial cleaning. Mr
McAppion gave evidence of how his company took over the
contract at Delta West from another contract cleaner. He
described that there were stringent conditions layed down by
the client because it is a manufacturer of pharmaceuticals. The
previous contractor had recommended only two cleaners to be
taken on out of its employees. They were Ms Baldam and
John Winchester. Notwithstanding that advice other cleaners
were taken on including Ken Disbrey. Because he did not know
Mr Disbrey’s cleaning standards Mr McAppion gave him a
month’s trial which he accepted.

Mr McAppion recalled that there had been a discussion in
the canteen when Heaton took over the work and there were a
number of employees, including Ken Disbrey, present. He
regarded the discussion as an orientation/induction session
where he went through a checklist with each individual
employee giving them information about the company, data
about the customer quality assurance, the standard of work
required and how to make worker’s compensation claims. He
also covered information in an occupational health, safety and
welfare booklet, a booklet that Ken Disbrey had later signed.
Mr McAppion pointed out to Mr Disbrey a couple of matters
in the manual that he thought was necessary to bring to his
attention. He particularly needed Mr Disbrey to use a machine
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known as a burnisher instead of a machine which required an
electric supply cord. This was because of a requirement of the
client and for safe work practice. He said he spent about a
quarter of an hour explaining the occupational health
requirements of the job. He could not remember showing Mr
Disbrey the buttons on the burnisher but he did recall that he
had arranged for the suppliers of the machine to send a trainer.
Mr McAppion emphasised that the machine supplier had sent
a trainer and that Mr Disbrey had received training. He said at
the end of the induction Mr Disbrey asked a few questions
about wages but nothing of substance although he did ask if
he would be doing the same job and he was told yes. Mr
McAppion handed Mr Disbrey a job description and read
through it with him.

Mr Disbrey was told that if Ms Baldam gave him an
instruction he was to do it. Mr McAppion gave evidence about
the way the jobs are supervised and the times that the supervisor
visited the work site. He said that Ms French or Ms Baldam
had gone to the site and had discussions with Mr Disbrey about
hours recorded on the timesheet. To Mr McAppion’s
knowledge the supervisors had raised the parking issue with
Mr Disbrey twice in a three week period. He explained why it
was necessary for the security parking to be used. As to whether
Mr Disbrey could be reinstated Mr McAppion said that it would
be difficult because he could not go back to Delta West. Mr
McAppion had discussions with Delta West about the standard
of cleaning and in any event the quality of work has lifted
since Mr Disbrey left. Mr McAppion could not say whether
he would be able to find Mr Disbrey another job somewhere
else. He did say that his company had over 100 different
sites.

Evidence was taken from Ms Baldam who was one of the
workers offered work when Heaton took over the contract
cleaning of Delta West. She confirmed there was meeting in
the staff canteen. She was there first with John Winchester
and later Ken Disbrey was present. She thought Mr Disbrey
had been present for about 30 minutes during the induction
period. In response to a question whether she had any
discussions with Mr Disbrey about the work she indicated that
he had been doing the same job for two years it was just a case
of doing the same duties. Except for using the burnisher the
job description had not changed at all. She recalled that Mr
McAppion made it clear that the cordless machine was to be
used. She said that an arrangement had been made for a person
to come in and train Mr Disbrey on the machine. Ms Baldam
gave evidence about the timesheets. She said that there were
two occasions when she arrived at the site that Mr Disbrey
was not present. She said that she conducted a thorough search
which caused her to make a notation on the 16 November 1996
in the communications book which requested Mr Disbrey to
park his car in the staff car park every night and to leave at
12.30pm and not at the time he had been leaving (see Exhibit
C6). She identified a note in the communication book which
appeared to be a denial from Mr Disbrey that he had been
leaving early. Ms Baldam also said that on the two days in
question she had searched the full area for both Mr Disbrey
and Clive Pegden the other cleaner who was working with
him, and could not find either of them. She had stayed on the
premises for about 20 minutes. She reported the absences to
her area supervisor Ms French. When she contacted Mr Pegden
he had admitted that both men had gone home early because
their work was complete.

On a number of occasions Ms Baldam had problems with
Mr Disbrey’s work performance and she told him to lift his
standards. This happened on various occasions and during the
first week a couple of times. She said though, she did not want
to be heavy with him. After she had reported to her area
supervisor that she had discussion with Mr Disbrey about
slipping standards, she had also told him he had to use the
burnisher and not the polyvac. Mr Disbrey had been told by
her to put his car in the car park. Later she enquired with Delta
West to try and prove that the car park had been used by Mr
Disbrey but their computer print outs did not show there had
been any entries or exits by him. Ms Baldam said she spoke to
Mr Disbrey about his dusting, vacuuming ledges on two
occasions between the 9 and 16 November 1996. She spoke to
him about car parking after the 16 November 1996. She had
further discussions with Mr Disbrey concerning his work
performance in the week of the 23 November. She had asked

him to use the burnisher. At no time did she recommended Mr
Disbrey’s termination, she did not have the power to hire and
fire but she did advise Mr Disbrey of his dismissal when
instructed to do so by Ms French. During the times that she
spoke to Mr Disbrey about the difficulties with his work he
did not respond in any way, he remained silent.

Evidence was also taken from John Winchester, a cleaner
employed by Heaton, who had also been an employee of the
previous contractor for two years. He had worked with Mr
Disbrey. He recalled the meeting in the canteen which went
for between 30 and 40 minutes and its contents. He was present
when Mr Disbrey had his induction. He was on a month’s trial
period as were all the other workers but he did not receive a
letter to tell him that. He gave evidence that he received training
from the supplier on the new burnishing machine and the
persons present were himself, Ms Baldam and Mr McAppion.
Mr Disbrey was not there because the training took place in
the morning. He gave confusing evidence as to whether he
had heard Mr Disbrey being told to park in the car park saying
that he had heard from Ms Baldam that Mr Disbrey had been
told but he did not witness Ms Baldam telling him.

Evidence was also taken from Ms French who is the area
supervisor for Heaton. She outlined her duties. They were to
make sure cleaning is up to standard and that everyone was
doing as their supervisor Ms Baldam requested. She visited
the site at Bentley on every day between the 3 and 8 November
1996, and had found problems with the standards of cleaning.
She raised those with Ms Baldam who identified two persons
who were not working up to standard, they were Ken Disbrey
and Clive Pegden. She instructed Ms Baldam to warn Mr
Disbrey. She said when cleaners are in difficulty supervisors
normally demonstrate the work to them but she did not
personally do so with Mr Disbrey. The other matters raised
concerned the staff car park, that his cleaning was not up to
standard and that a few staff had advised that he was not using
the burnisher. She was able to tell whether the burnisher had
been used or not by the marks it left on the floor. She recalled
instructing Ms Baldam to terminate the services of Clive
Pegden and Ken Disbrey because of the standard of cleaning,
the failure to use the burnisher and not parking in the staff car
park.

Before I go to my analysis of the evidence I note that the
question to be investigated when the Commission enquires
into the termination of a contract of employment is whether
the legal right of the employer has been harshly or oppressively
exercised against the employee as to an amount of an abuse of
the right as it is described in Miles & Others T/A Undercliff
Nursing Home v. Federated Miscellaneous Workers Union of
Australia (1995) 65 WAIG 385 @ page 386. It is true also that
on the authority of Margio v. Fremantle Arts Centre Press
(1990) 70 WAIG 2559 @ 2561, that an employee as far as
practicable will not be dismissed without a warning as to the
possibility of dismissal. Of relevance here too are the principles
outlined in Shire of Esperance v. Mouritz (1991) 71 WAIG 891
@ 89 where Kennedy J wrote that whether an employer in
bringing about a dismissal adopted procedures which were fair
to the employee is an element in determining whether the
dismissal was harsh or unjust. The question of the law to be
applied in the face of a dismissal at the end of a probationary
period has been discussed by Senior Commissioner G L
Fielding in his reasons for decision in Charles William
Westhaver v. Marriage Guidance Council of WA (1985) 65
WAIG 2311. The circumstances examined in that case is similar
to here. The Commissioner observed in his reasons that even
if the applicant could sustain his allegation that he had been
unfairly dismissed in the circumstance he could not expect
any more by way of compensation that he had already received
because he had been paid up until the end of his probationary
period. The Commissioner also observed

‘Indeed in most cases the failure to re-engage or will not
constitute dismissal for the purposes of section 29(b) of
the Act, although that is not a question which arises on
this occasion. [See: Ex parte Wurth (1954) 55 SR (NSW)
47, and see too: Orange City Bowling Limited and
Federated Liquor and Allied Industrial Employees Union
of Australia, New South Wales Branch, 1979 AR (NSW)
90.]’
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The learned Commissioner also made some comments about
the concept of probationary employment which are of interest
here too. He observed that

‘The concept of probationary employment is well known
and well understood in employment law. It is that an
employer by engaging someone on probation throughout
the period of probation retains a right to see whether he
wants the employee or not in his employment as if the
employee was still in the first interview. Hence there is no
obligation on the employer to even objectively consider
whether or not he should re-engage an employee at the
end of the probationary period. The principles associated
with probationary employment are now so well established
that it is sufficient to refer in passing to in re Alchin and
South Newcastle Leagues Club Limited (1977) AR (NSW)
236, a case with many features in common with this one
and also to the New South Wales Teachers Federation
and the Education Commission of New South Wales (NSW
Industrial Commission Application No. 969 of 1984; 13
September 1984), where it was pointed out that
probationary employment is but a step in the selection
process and should be distinguished from permanent
employment [see too: Ex parte Wurth case (supra)].’

I need to make findings on the evidence presented to the
Commission. First insofar as the induction is concerned I am
of the view that the time spent with Mr Disbrey by Mr
McAppion was probably shorter than one would have thought
when first hearing his evidence. It appears that Mr Disbrey
may have been a late attender and an early leaver at the
induction meeting. I accept Mr McAppion’s evidence that he
did draw to Mr Disbrey’s attention the fundamentals of the
company’s policies and its occupational health and safety
procedure. On the evidence before me it cannot be found that
Mr Disbrey received a list of duties but that is not surprising
because fundamentally he was asked to do what he had been
doing for two years. I think it clear that the evidence indicates
that he was on probation. He clearly understood himself to be
a person on trial and he understood what being on trial meant.
Insofar as training on the burnishing machine is concerned I
think it more likely than not that Mr Disbrey was never trained.
Mr McAppion was certain in his evidence that a trainer from
the supplier from the machine taught Mr Disbrey how to use it
but it is clear from the evidence from John Winchester that
that training took place at a time when Mr Disbrey was not at
work and there is no evidence to suggest that the trainer came
to the premises twice.

The crucial evidence is the competing evidence between Mr
Disbrey and Ms Baldam. I have carefully reviewed Ms
Baldam’s evidence both in chief and under cross examination
and on balance I believe it more probable that her version of
events is correct. I find that she did raise issues with Mr Disbrey
about his cleaning performance and she did so before notice
was given. I accept Ms Baldam’s evidence that she had
discussed the matter with her supervisor and kept her informed
about the performance of Mr Disbrey and the other worker
involved. I accept her evidence that she visited the premises
late in the evening on at least two occasions and its passing
strange that a person with her experience working at the site
was unable to find Mr Disbrey. If Mr Disbrey had have been
present and was parking his car where he was instructed there
would have been a record of the entry and exit of the vehicle
from the security car park. There was no entry. The alternative
is that the car could have been parked at the front of the
laboratory, however Ms Baldam’s evidence indicates it was
not. It is open to conclude therefore that the vehicle was not
on the premises at all when Ms Baldam visited. I accept her
evidence that she rang Mr Pegden and ascertained from him
that he had left the premises. Although this is not strong
evidence that Mr Disbrey had left it is at least indicative that
the sequence of events described by Ms Baldam is correct.

I find too that Ms Baldam had raised the issues with Mr
Disbrey about his lack of performance and I find too that when
she gave him notice of his termination she did so again contrary
to Mr Disbrey’s view of what happened. Having heard the
evidence I reject Mr Disbrey’s view, I think he knew full well
of his employer’s concerns. In all the circumstances I am unable
to bring down a finding of unfairness in this case and the
employer has not abused its legal right to terminate as it was
described in the Undercliff (Ibid) case.

If I am wrong concerning these findings it is clear to me that
Mr Disbrey was on a probationary engagement. The purpose
of the probationary employment was a step in the selection
process. Heaton was not committed to taking Mr Disbrey as a
permanent employee until the end of the probation period if it
then decided that it wished to appoint him. I raise these matters
because if the dismissal were to be considered unfair the starting
point for assessing compensation would be how much Mr
Disbrey would have lost from the balance of his probationary
period. The greatest loss if the termination took place on the
29 November 1996, would be a few days pay so I do not think
that Mr Disbrey has a case for compensation even if his
employment was terminated unfairly. The matter will be
completed by an order of dismissal.

Appearances: Mr N. Whitehead appeared on behalf of the
Applicant.

Mr T. Crossley appeared on behalf of the Respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Australian Liquor Hospitality and Miscellaneous Workers
Union, Miscellaneous Workers Division, Western Australian

Branch

and

Heaton Enterprises Pty Ltd.

No. CR 398 of 1996.

COMMISSIONER J.F.GREGOR.

3 April 1997.
Order.

HAVING heard Mr N. Whitehead on behalf of the Applicant
and Mr T Crossley on behalf of the Respondent, pursuant to
the powers contained in the Industrial Relations Act, 1979,
the Commission does hereby order:

THAT the application be and is hereby dismissed.
(Sgd.) J. F. GREGOR,    

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western

Australian Branch

and

The Margaret River District Club.

No. CR 23 of 1997.

COMMISSIONER J F GREGOR.

27 March 1997.

Order.
WHEREAS on the 3 February 1997 the Australian Liquor,
Hospitality and Miscellaneous Workers Union, Miscellane-
ous Workers Division, Western Australian Branch applied to
the Commission for a compulsory conference pursuant to Sec-
tion 44 of the Industrial Relations Act, 1979 over a dispute
between the Union and the Margaret River District Club con-
cerning Shelley Bessell; and

WHEREAS the dispute was not settled at conferences held
on the 20 February and 10 March 1997 and the matter was
referred for hearing and determination; and

WHEREAS on the 27 March 1997 the parties advised the
Commission that an agreement had been reached to resolve
the dispute; and



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 77 W.A.I.G.1004

WHEREAS the Commission was advised that given that
this dispute has received attention in the local community with
the consequence that the parties have now requested that some
aspects of the settlement be recorded publicly; and

WHEREAS the parties have reached an agreement which is
in full and final settlement of the matters in dispute between
them and there are no remaining issues whatsoever; and

WHEREAS the parties have agreed:

• that termination of the employment contract of
Shelley Bessell with the Margaret River Club is
mutually agreed

• that the Margaret River District Club shall pay
Shelley Bessell a settlement payment which includes
recognition for award entitlements relating to annual
leave, meal breaks and notice plus an ex-gratia ter-
mination payment

• a Deed of Settlement containing the details of the
settlement will be executed and copy filed in the
Commission

• the Deed of Settlement will remain confidential; and

WHEREAS the parties have agreed to execute a Deed of
Settlement within fourteen (14) days of the date hereof; and

WHEREAS the Commission have heard Ms S Jackson on
behalf of the applicant and Mr T Crossley on behalf of the
respondent has decided to issue the orders sought by the par-
ties; and

WHEREAS the Commission was advised that the Margaret
River District Club has resolved at an Annual General Meet-
ing to make available to each member a report on the outcome
of the dispute; and

WHEREAS the Commission has decided in accordance with
its duties to promote goodwill and encourage amicable agree-
ment that each member of the Margaret River District Club
should receive a copy of this order;

NOW THEREFORE pursuant to the powers contained in
the Industrial Relations Act, 1979, and by consent, hereby or-
der:

(1) THAT on the execution of a Deed of Settlement to
be made between the parties the matter is discontin-
ued.

(2) THAT the Deed of Settlement in (1) hereof shall be
executed within fourteen (14) days of the date of this
order.

(3) THAT the Deed of Settlement shall be filed in the
Commission and shall not be made public;

(4) THAT the Direction No. C23 of 1997 issued on the
20 February 1997 is hereby retired.

(5) THAT the Margaret River District Club shall dis-
tribute to each member a copy of this Order.

(Sgd.) J.F. GREGOR,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Transport Workers’ Union of Australia, Industrial
Union of Workers, Western Australia Branch

and

Millers Homebake.

No. CR 5 of 1997.

COMMISSIONER P E SCOTT.

4 April 1997.
Order.

WHEREAS this is an application pursuant to section 44 of the
Industrial Relations Act 1979; and

WHEREAS conferences were convened on the 20th day of
January and the 3rd day of February, 1997; and

WHEREAS conciliation was unavailing and the matter was
listed for hearing and determination on the 21st day of March,
1997; and

WHEREAS the Applicant contacted the Commission on the
19th day of March 1997 and advised that the matter had been
resolved;

NOW THEREFORE the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act 1979,
hereby orders:

THAT this application be and is dismissed.
(Sgd.) P. E. SCOTT,    

[L.S.] Commissioner.

UNIONS—
Application for alteration of

rules—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

s62

In the matter of an application by the “The Australian
Nursing Federation, Industrial Union of Workers Perth” for

alteration of registered rules.

(516 of 1996)

ROBIN LOVEGROVE
DEPUTY REGISTRAR

6 March 1997.
Decision.

HAVING read the application, there being no person desiring
to be heard in opposition thereto, after consulting with the
President, and upon being satisfied that the requirements made
thereunder have been complied with, I have this day registered
an alteration to rules 9, 17, 18 and 20 of the registered rules of
the applicant union in the terms of the application as filed on
29 March 1996.

(Sgd.) R. LOVEGROVE,
Deputy Registrar.
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CONFERENCES—Notation of—

 PARTIES        NUMBER -     DATE        MATTER RESULT
COMMISSIONER

Australian Workers’ St Barbara Mine Fielding S.C. 17/12/96 Alternative terms of Concluded
Union C391/1996 24/12/96 Employment Incorpo-

rating Revised Work
Cycles & Fly in/Fly out
arrangements

Australian Workers’ BP Express—Palm Springs Beech C. N/A Reduction in rostered Concluded
Union C353/1995 hours
Australian Workers’ Western Mining Corporation Beech C. 01/08/96 Employee seeking to Concluded
Union Kambalda Nickel Operations C302/1996 08/10/96 introduce contractors
Australian Workers’ Byrnecut Mining Pty Ltd Beech C. N/A Conditions of employ- Concluded
Union C315/1996 ment & transitional

arrangements
Australian Workers’ GBF Underground Mining Beech C. N/A Conditions of employ- Concluded
Union Company C314/1996 ment & transitional

arrangements
Australian Workers’ Cargill Australia Pty Ltd Beech C. 31/01/97 Clarification of Concluded
Union C6/97 parties obligations
Australian Workers’ Nickel Seekers Mining Beech C. 28/02/97 Unfair Dismissal Referred
Union Services Pty Ltd C33/1997
Australian Workers’ Hamersley Iron Pty Ltd Beech C. N/A Alleged unfair dismissal Discontinued
Union C40/1997
Australian Workers’ Nickel Seekers Mining Beech C. 28/02/97 Unfair Dismissal Referred
Union Services Pty Ltd C33/1997
Australian Workers’ CSR Ltd t/a Readymix Group Scott C. 27/02/97 Reduction in working Concluded
Union C51/1997 hours
Automotive, Food, Metals, SCM Chemicals Fielding S.C. 03/09/96 Enterprise Bargaining Concluded
Engineering, Printing and C255/1996 23/09/96 negotiations
Kindred Industries Union 09/10/96
Automotive, Food, Metals, Direct Engineering Services Fielding S.C. 01/11/96 Payment of appropriate Concluded
Engineering, Printing and Pty Ltd & Others C319/1996 penalty rates on gazetted
Kindred Industries Union public holiday
Automotive, Food, Metals, Ralph M. Lee Pty Ltd Fielding S.C. 11/11/96 Termination Concluded
Engineering, Printing and C351/1996 13/11/96
Kindred Industries Union 23/01/97

28/01/97
Automotive, Food, Metals, Direct Engineering Services Fielding S.C. 22/11/96 Industrial action Concluded
Engineering, Printing and Pty Ltd C361/1996 29/11/96
Kindred Industries Union
Automotive, Food, Metals, Riverton Engineering Co Fielding S.C. 09/12/96 Receipt of warning Concluded
Engineering, Printing and C365/1996 letter
Kindred Industries Union
Automotive, Food, Metals, Lurgi Australia Pty Ltd Fielding S.C. 29/11/96 Shift work not Concluded
Engineering, Printing and C366/1996 worked
Kindred Industries Union
Automotive, Food, Metals, Co-operative Bulk Handling Fielding S.C. 07/01/97 Payment of Trades- Concluded
Engineering, Printing and Limited C374/1996 person’s rate from day
Kindred Industries Union employee completed

apprenticeship
Automotive, Food, Metals, Lucon (Australia) Pty Ltd Fielding S.C. 20/01/97 Welding Allowance Referred
Engineering, Printing and & Other C375/1996 20/02/97
Kindred Industries Union
Automotive, Food, Metals, South Fremantle Engineering Fielding S.C. 04/12/96 Time and wages, sick Concluded
Engineering, Printing and Works Pty Ltd C367/1996 24/02/97 leave and annual leave
Kindred Industries Union
Automotive, Food, Metals, Refrigeration Services Pty Ltd Fielding S.C. 11/12/96 Non-payment of Concluded
Engineering, Printing and C377/1996 entitlements due to a
Kindred Industries Union member Mr D. Jewell
Automotive, Food, Metals, S.D.R. Constructions Fielding S.C. N/A Non-payment of Concluded
Engineering, Printing and C408/1996 termination/
Kindred Industries Union redundancy money
Automotive, Food, Metals, City of Melville Fielding S.C. 24/01/97 Impact on the Hourly Concluded
Engineering, Printing and C411/1996 Rate and Other
Kindred Industries Union Allowances
Automotive, Food, Metals, Lucon (Australia) Pty Ltd Fielding S.C. 24/01/97 Termination Concluded
Engineering, Printing and C412/1996
Kindred Industries Union
Automotive, Food, Metals, John Holland Construction & Fielding S.C. 06/01/97 Threat of industrial Concluded
Engineering, Printing and Engineering Pty Ltd & Others C413/1996 17/01/97 action
Kindred Industries Union
Automotive, Food, Metals, Bendigo Metals Fielding S.C. 03/02/97 Alleged misconduct Discontinued
Engineering, Printing and C1/1997
Kindred Industries Union
Automotive, Food, Metals, International Drill Quip Fielding S.C. 12/02/97 Industrial Relations on Concluded
Engineering, Printing and C9/1997 11/03/97 on site
Kindred Industries Union
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 PARTIES        NUMBER -     DATE        MATTER RESULT
COMMISSIONER

Automotive, Food, Metals, Amec Services Pty Ltd Fielding S.C. N/A Dismissal of an Withdrawn
Engineering, Printing and C10/1997 employee
Kindred Industries Union
Automotive, Food, Metals, ANI Engineering Fielding S.C. 04/02/97 Redundancy Concluded
Engineering, Printing and C17/1997
Kindred Industries Union
Automotive, Food, Metals, Hermann’s Refrigeration Fielding S.C. 20/02/97 Alleged unfair Concluded
Engineering, Printing and C36/1997 dismissal
Kindred Industries Union
Automotive, Food, Metals, JR Engineering Services Pty Fielding S.C. 12/03/97 Site Conditions Concluded
Engineering, Printing and Ltd & Other C62/1997
Kindred Industries Union
Automotive, Food, Metals, Western Construction Co Fielding S.C. 07/03/97 Strike action Concluded
Engineering, Printing and & Others C76/1997 11/03/97
Kindred Industries Union
Automotive, Food, Metals, Woodroffe Industries Beech C. 12/02/97 Site Access Concluded
Engineering, Printing and C272/1996
Kindred Industries Union
Automotive, Food, Metals, Watson’s Water Tanks and Beech C. 17/10/96 Overtime Discontinued
Engineering, Printing and Metal Fabrications C283/1996
Kindred Industries Union
Brick, Tile & Pottery Australian Fine China Scott C. 08/11/96 Stoppage of work Concluded
Union C344/1996 over Christmas Period
Builders’ Labourers, Novacoat Pty Ltd Scott C. 16/10/96 Interpretation Concluded
Painters and Plasterers C308/1996 of Agreement
Union
Builders’ Labourers, Canterbury Painting Services Scott C. 28/10/96 Time and Wages Concluded
Painters and Plasterers C320/1996 Records
Union
Builders’ Labourers, Mirrabooka Personnel Pty Ltd Scott C. 07/11/96 Time & Wages Concluded
Painters and Plasterers C328/1996 Records
Union
Builders’ Labourers, Hawkwood Holdings Pty Ltd Scott C. 19/11/96 Refusal entry Concluded
Painters and Plasterers t/a Hawk Developments C341/1996 to a site
Union
Builders’ Labourers, Kilpatrick Green Pty Ltd Scott C 04/12/96 Payment on Public Discontinued
Painters and Plasterers & Others C346/1996 Holidays
Union
Builders’ Labourers, BHP Iron Ore Scott C 04/12/96 Induction Program Concluded
Painters and Plasterers C349/1996
Union
Builders’ Labourers, All Time Removals Scott C 11/12/96 Wages & entitlements Concluded
Painters and Plasterers C354/1996
Union
Builders’ Labourers, Doven Bricklaying Scott C. N/A Site allowance Concluded
Painters and Plasterers C355/1996
Union
Builders’ Labourers, Main Road Department Scott C. 25/11/96 Re-classification of Concluded
Painters and Plasterers C356/1996 Painters
Union
Builders’ Labourers, Exclusive Marble & Granite Scott C. 19/12/96 Award Entitlements Concluded
Painters and Plasterers C368/1996
Union
Builders’ Labourers, Feroblast WA Pty Ltd Scott C 19/12/96 Outstanding Concluded
Painters and Plasterers C369/1996 entitlements
Union
Builders’ Labourers, P & D Boys Scott C. 24/01/97 Entitlements owning Concluded
Painters and Plasterers C396/1996 to a former employee
Union
Builders’ Labourers, A & R Borgomastro Scott C. N/A Award Entitlements Concluded
Painters and Plasterers C397/1996
Union
Builders’ Labourers, Katina Pty Ltd t/a Kato Scott C. 20/12/96 Standdown of employee Concluded
Painters and Plasterers Concrete Co C402/1996 28/01/97
Union 30/01/97
Builders’ Labourers, Canterbury Painting Service Scott C 10/02/97 Award Entitlements Discontinued
Painters and Plasterers C24/1997
Union
Civil Service Association WA Fire Brigades Board Scott C. N/A Industrial Action Discontinued

PSAC35/1996
Civil Service Association Disability Services Scott C. 11/09/96 Forced transfer of Discontinued

Commission PSAC45/1996 a member
Civil Service Association Office of Water Regulation Scott C. 08/11/96 Salary Levels Discontinued

PSAC55/1996
Civil Service Association Chief Executive Officer Scott C. 20/11/96 Transfer Concluded

Department Education PSAC58/1996
Services
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 PARTIES        NUMBER -     DATE        MATTER RESULT
COMMISSIONER

Civil Service Association Fisheries Department Scott C. 12/12/96 Entitlement of two Concluded
PSAC69/1996 17/12/96 public service holidays

Civil Service Association Family & Children’s Services Scott C. 19/12/96 Return to normal duties Discontinued
PSAC74/1996 13/03/97 & roster without loss

Civil Service Association Director General, Education Beech C. 12/02/97 Granting Permanency Referred
Department PSAC39/1996

Civil Service Association Director General, Education Beech C. 20/11/96 Replacement of Concluded
Department PSAC64/1996 26/11/96 Enterprise Bargaining

06/12/96 Agreement
07/01/97

Civil Service Association Department for Family and Beech C. 02/12/96 Work to rule campaign Concluded
Children’s Services PSAC65/1996

Civil Service Association Director General, Education Beech C. 03/02/97 Payment for Concluded
Department PSAC72/1996 work performed

Civil Service Association Country High School Hostels Beech C. 10/02/97 Dispute in relation to Referred
Authority PSAC8/1997 employment

Communications, Electrical, SCM Chemicals Fielding S.C. 23/09/96 Cancellation of custom Concluded
Electronics, Energy, C286/1996 11/02/97 and practice
Information, Postal,
Plumbing and Allied
Workers Union
Communications, Electrical, ERG Group of companies Fielding S.C. 06/12/96 Introduction of shift Discontinued
Electronics, Energy, C381/1996 work
Information, Postal,
Plumbing and Allied
Workers Union
Communications, Electrical, Nilsen Electric (WA) Pty Ltd Coleman C.C. 06/12/96 Strike action Concluded
Electronics, Energy, C383/1996
Information, Postal,
Plumbing and Allied
Workers Union
Communications, Electrical, Worsley Alumina Pty Ltd Fielding S.C. 20/12/96 Unfair dismissal Concluded
Electronics, Energy, and Others C386/1996
Information, Postal,
Plumbing and Allied
Workers Union
Communications, Electrical, Loram Pty Ltd Fielding S.C. N/A Standdown without pay Concluded
Electronics, Energy, C31/1997
Information, Postal,
Plumbing and Allied
Workers Union
Communications, Electrical, Seme Electrical Engineering Fielding S.C. N/A Details of disbursement Discontinued
Electronics, Energy, Company C55/1997 of payments on wage-slips
Information, Postal,
Plumbing and Allied
Workers Union
Communications, Electrical, Western Australian Scott C. 25/10/96 Forcing employees Concluded
Electronics, Energy, Government Railways C276/1996 to take accrued
Information, Postal, Commission annual leave
Plumbing and Allied
Workers Union and
Another
Communications, Electrical, Western Australian Scott C. 09/10/96 Discovery of Discontinued
Electronics, Energy, Government Railways C309/1996 Documents
Information, Postal, Commission
Plumbing and Allied
Workers Union
Communications, Electrical, Everett-Smith & Co P/L Scott C. 29/10/96 Industrial Action Concluded
Electronics, Energy, C334/1996 30/10/96
Information, Postal, 31/10/96
Plumbing and Allied
Workers Union
Communications, Electrical, Everett-Smith & Co P/L Scott C. 05/02/97 Industrial Action Concluded
Electronics, Energy, C25/1997
Information, Postal,
Plumbing and Allied
Workers Union
Communications, Electrical, Western Australian Scott C. N/A Long Service Leave Concluded
Electronics, Energy, Government Railways C77/1997
Information, Postal, Commission
Plumbing and Allied
Workers Union
Construction, Mining, Masters Dairy Limited Fielding S.C. 28/01/97 Scope of a Boiler Discontinued
Energy, Timberyards, C332/1996 Attendant’s Duties
Sawmills and Wood-
workers Union
Construction, Mining, Hamersley Iron Pty Ltd Beech C. N/A Rail Roster Referred
Energy, Timberyards, C34/1997
Sawmills and Wood-
workers Union
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 PARTIES        NUMBER -     DATE        MATTER RESULT
COMMISSIONER

Forest Products, Furnishing Wesfi Scott C. 10/10/96 Industrial Action Concluded
and Allied Industries C317/1996 14/11/96
Industrial Union 25/11/96

02/12/96
06/12/96
13/12/96
19/12/96

Hospital Salaried Activ Foundation Inc Beech C. 18/10/96 Action of Demotion Concluded
Officers Association C311/1996
Independent Schools Congregation of Presentation Beech C. N/A Unfair Dismissal Discontinued
Salaried Officers’ Sisters WA Incorporated t/a C392/1996
Association Iona Presentation College
Independent Schools The Governing Committee, Beech C. 13/03/97 Unfair Dismissal Referred
Salaried Officers’ Culunga Aboriginal C393/1996
Association Community Schools C394/1996
Independent Schools John Septimus Roe Anglican Beech C. N/A Unfair Dismissal Discontinued
Salaried Officers’ School C395/1996
Association
John Clement Bowman R S Logie & Sons Beech C. N/A Long Service Leave Discontinued

C88/1997 Entitlements
Liquor, Hospitality and Laverton Sports Club (Inc) Fielding S.C. 23/08/96 Terms and Conditions Concluded
Miscellaneous Workers C240/1996 of Employment
Union
Liquor, Hospitality and Swanleigh Beech C. 11/04/96 Incorrect payment Concluded
Miscellaneous Workers C88/1996 14/06/96 of wages and change
Union to shift and rosters
Liquor, Hospitality and Laverton Sports Club (Inc) Beech C. N/A Contract of Employment Discontinued
Miscellaneous Workers C241/1996
Union
Liquor, Hospitality and Reid Protective Services Beech C. 16/09/96 Dismissal Concluded
Miscellaneous Workers C273/1996
Union
Liquor, Hospitality and George Weston P/L t/a Beech C. 13/12/96 Rate of Pay Concluded
Miscellaneous Workers Tip Top Bakery C390/1996
Union
Liquor, Hospitality and The Director General, Beech C. 05/02/97 Reduction of hours Concluded
Miscellaneous Workers Eduction Department C18/1997
Union
Liquor, Hospitality and The Director General, Beech C. N/A Redeployee cleaner Discontinued
Miscellaneous Workers Eduction Department of WA C47/1997
Union
Meat Industry Employees Geraldton Meat Exports Fielding S.C. 04/11/96 Industrial Action Concluded
Union Pty Ltd C336/1996
Meat Industry Employees GEP Pty Ltd T/F The GEP Fielding S.C. 19/11/96 Dismissal Concluded
Union Unit Trust t/a “GEP C351/1996

Wholesale Meats”
Meat Industry Employees Metro Meat International Fielding S.C. 16/01/97 Tally reduction Concluded
Union C12/1997 20/01/97
Meat Industry Employees Charlie Carters Pty Ltd Fielding S.C. 24/02/97 Alleged unfair dismissal Referred
Union C39/1997
Meat Industry Employees Meat & Allied Trades Beech C. 22/7/96 Trial working period Granted
Union Federation C217/1996 22/8/96
Meat Industry Employees Buxton Meats (1993) Pty Ltd Fielding S.C. 09/12/96 Contractual arrangements Concluded
Union C370/1996 11/02/97
Meat Industry Employees Metro Meat International Fielding S.C. 11/02/97 Warning letters to two Concluded
Union (Linley Valley Division) C29/1997 employees
Municipal, Administrative, Support, Information, Scott C. 07/06/96 Suspension of Concluded
Clerical and Services Union Education, Referral C158/1996 employees

Association Inc
Municipal, Administrative, W.A. Locomotive Engine Scott C. 29/01/97 Non Payment of Wages Concluded
Clerical and Services Union Drivers’ Firemen & Cleaners C15/1997

Union
Municipal, Administrative, W.A. Locomotive Engine Scott C. 06/03/97 Termination of a worker Concluded
Clerical and Services Union Drivers’ Firemen & Cleaners C67/1997 13/03/97

Union
Peterson J. Warren Blackwood Health Scott C. N/A Pro Rata Long Concluded

Service C305/1996 Service Leave
Plumbers and Gasfitters Burswood Resort Beech C. 02/01/97 Enrolment of Referred
Employees’ Union (Management) Limited C409/1996 Employees
Transport Workers’ Union Millers Homebake Scott C. 20/01/97 Unfair dismissal Referred

C5/1997
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CORRECTIONS—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western

Australian Branch

and

Bassendean Town Council and Others

No. 1633 of 1996.

Child Care (Subsidised Centres) Award.

CHIEF COMMISSIONER W.S. COLEMAN.

27 February 1997.

Correcting Order.
WHEREAS an error occurred in the issuance of the above
Order dated 20 February 1997, the following correction is
made—

1. Delete instruction (1) of the Order and replace with
the following:

1. Clause 2.—Arrangement: After Clause 27.—
Classification Definitions and Skill
Descriptors insert the following number and
name:

28. Supported Wage System
(Sgd.) W.S. COLEMAN,

[L.S.] Chief Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Federated Liquor and Allied Industries Employees’ Union of
Australia, Western Australian Branch, Union of Workers

and

Sheraton Perth Hotel and Others.

No. 1779 of 1996.

Hotel and Tavern Workers’ Award, 1978.

COMMISSIONER J.F. GREGOR .

6 March 1997.

Correcting Order.
WHEREAS on the 4 February 1997 the Commission pursu-
ant to the powers conferred in it under the Industrial Relations
Act, 1979, issued an order that the Hotel and Tavern Workers’
Award 1978 be varied in accordance with the schedule which
had been submitted by the parties; and

WHEREAS on the 27 February 1997 the Commission was
advised by the agent for the respondent that an error appeared
in the schedule to the order at item 4 which replaces the exist-
ing clause 21.—Wages of the award with a revised clause in
particular the error is in paragraph (a) of subclause 21(2). The
substance of the error is that the new paragraph alters the en-
titlement for service pay so that it is now to apply to all
employees whereas previously it applied to only full time em-
ployees (other than Apprentices); and

WHEREAS the Commission was advised in the correspond-
ence that although the provision which appears in the
Commission’s order was part of the Union’s original applica-
tion, the agreement between the parties for the purposes of the
consent hearing solely related to increasing wage rates and the
money amounts for various allowances and that the parties
overlooked the need to amend the application to reflect that
agreement; and

WHEREAS the Commission is advised by the parties that
they seek that the introductory words in paragraph (a) of

subclause 21(2) be deleted and that the following introductory
words be inserted:

“In addition to the wage rates prescribed in subclause
(1) hereof, all workers (other than Apprentices) employed
on a full time basis, shall be paid Service Pay at the fol-
lowing rates.”

NOW THEREFORE the Commission pursuant to the pow-
ers conferred on it under the Industrial Relations Act, 1979,
hereby order:

THAT the introductory words in paragraph (a) of
subclause 21(2) of order 1779 of 1996 published on the 4
February 1997 be deleted and the following introductory
words be inserted:

“In addition to the wage rates prescribed in subclause
(1) hereof, all workers (other than Apprentices) em-
ployed on a full time basis, shall be paid Service Pay
at the following rates.”

(Sgd.) J.F. GREGOR,
[L.S.] Commissioner.

PROCEDURAL DIRECTIONS
AND ORDERS—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.

Mr G M Hunt
and

Shirich Nominees Pty Ltd, Caltex Phoenix Park
No. 1231 of 1996.

COMMISSIONER J F GREGOR.
25 March 1997.

Order.
WHEREAS on the 5 September 1996 Gavyn Michael Hunt
applied to the Commission for an order pursuant to Section 29
of the Industrial Relations Act, 1979 arising from the circum-
stances surrounding the termination of his employment contract
by Shirich Nominees Pty Ltd; and

WHEREAS on the 27 February 1997 the Commission con-
ducted a conference of the parties pursuant to Section 32 of
the Industrial Relations Act, 1979; and

WHEREAS at that conference Mr C Clifton of counsel, who
appeared on behalf of the applicant and Mr B Wheatley of
counsel, who appeared on behalf of the respondent agreed to
exchange all relevant materials and documentation; and

WHEREAS at the said conference the Commission told the
parties that they should exchange all documents relevant to
the matter and that in view of consent to supply the documen-
tation no order would issue for the time being; and

WHEREAS on the 24 March 1997 the solicitor for the re-
spondent advised the Commission that there had been no or
no sufficient discovery of the following matters

1. documents or particulars of the applicant’s attempts
to obtain employment prior to 2 December 1996;

2. documents or particulars of the 3 weeks employment
obtained by the applicant between 25 August 1996
and 2 December 1996;

3. documents relating to the applicant’s current employ-
ment;

4. copies of the applicant’s group certificates for the
financial years ending 30 June 1994, 30 June 1995
and 30 June 1996 (including those from Caltex
O’Connor where the applicant was employed in Janu-
ary and February 1996); and

WHEREAS on 24 March 1997 the solicitor for the respond-
ent advised the Commission that the respondent seeks orders
in the terms of paragraphs 1-4 in the citation above; and
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WHEREAS the Commission has decided that the applicant
should provide a copy of all documentations which are or have
been in its possession, custody or power relating to the four
matters mentioned in the proceeding citation;

NOW THEREFORE pursuant to the powers contained in
Section 27 of the Industrial Relations Act, 1979 the Commis-
sion hereby orders:

THAT Gavyn Michael Hunt shall make and serve upon
the respondent Shirich Nominees Pty Ltd by 1 April 1997
all documents which are or have been in his possession,
custody or power relating to
1. documents or particulars of the applicant’s attempts

to obtain employment prior to 2 December 1996;
2. documents or particulars of the 3 weeks employment

obtained by the applicant between 25 August 1996
and 2 December 1996;

3. documents relating to the applicant’s current employ-
ment; and

4. copies of the applicant’s group certificates for the
financial years ending 30 June 1994, 30 June 1995
and 30 June 1996 (including those from Caltex
O’Connor where the applicant was employed in Janu-
ary and February 1996).

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Julie Anne Potter

and

Rimutaka Nominees Pty Ltd.

No. 1374 of 1996.

COMMISSIONER J F GREGOR.

24 February 1997.
Order.

WHEREAS on the 2 October 1996 Julie Anne Potter applied
to the Commission for an order pursuant to Section 29 of the
Industrial Relations Act, 1979 arising from the circumstances
surrounding the termination of her employment contract by
Rimutaka Nominees Pty Ltd; and

WHEREAS on the 28 January 1997 the Commission
conducted a conference of the parties pursuant to Section 32
of the Industrial Relations Act, 1979; and

WHEREAS at that conference Mr K Bradbury who appeared
for Rimutaka Nominees Pty Ltd advised Mr M Keogh who
appeared for the applicant that the respondent would exchange
all relevant materials and documentation; and

WHEREAS at the said conference the Commission told the
parties that they should exchange all documents relevant to
the matter and that in view of the consent to supply the
documentation no order would issue for the time being; and

WHEREAS on 14 February 1997 the Commission was
advised by the agent for the applicant that there had been no
discovery of documents and requested that and order issue;
and

WHEREAS the Commission has decided that the respondent
should provide a copy of all documents which are or have
been in its possession, custody or power relating to any matter
concerning the engagement, remuneration and termination of
the applicant’s contract of employment;

NOW THEREFORE, pursuant to the powers contained in
Section 27 of the Industrial Relations Act, 1979, the
Commission hereby orders:

THAT Rimutaka Nominees Pty Ltd make and serve
upon the applicant Julie Anne Potter a copy of all the
documents which are or have been in its possession, cus-
tody or power relating to any matter concerning the

engagement, remuneration and termination of the appli-
cant’s contract of employment within seven (7) days of
the date of this order.

(Sgd.) J. F. GREGOR,    
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Kylie Michelle Veasey

and

Co-ordinated Corporation Pty Ltd.

No. 34 of 1997.

SENIOR COMMISSIONER FIELDING.

17 February 1997.
Order.

HAVING heard Mr N.G. Pakes as counsel on behalf of the
Applicant and Mr G. Sunderland a director of the Respondent,
the Commission, being satisfied that Kirsten Lee Tubby is about
to reside out of the State for at least 12 months and that the
evidence of Kirsten Lee Tubby as disclosed in the draft affidavit
lodged in the Commission and served on the Respondent on
or about the 10 February 1997 may be relevant to a proper
determination of these proceedings and that the most
convenient manner of adducing that evidence is by way of
deposition, the Commission pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders:

(1) THAT Kirsten Lee Tubby be examined on oath be-
fore the Registrar of the Commission at 9.30 am on
Friday 21 February 1997 at The Western Australian
Industrial Relations Commission, National Mutual
Centre, Floor 18, 111 St George’s Terrace Perth.

(Sgd.) G. L. FIELDING,    
[L.S.] Senior Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

William Morice

and

Petersville Industries Limited.

No. 54 of 1997.

COMMISSIONER P E SCOTT.

3 April 1997.
Reasons for Decision.

THE COMMISSIONER: This is an application pursuant to
Section 29(3) of the Industrial Relations Act, 1979 (“the State
Act”) for an extension to the time for filing an application
alleging unfair dismissal and a denial of contractual benefits
pursuant to s29(1) of that Act.

This application was filed on 10 January 1997. The grounds
upon which it is made were stated in that application as being:

“that to give effect to the benefits of Section 29(1) the
Applicant seeks to pursue the claim for unfair dismissal
and denied benefits under the above Act, noting the limi-
tations of a current application U 61709 of 1996 under
the Industrial Relations Act 1988.”

The Respondent objects to the Order sought.
The history of this matter is that the Applicant commenced

employment on 21 August 1995, and his employment was
terminated by the Respondent on 11 November 1996. On about
23 November 1996, the Applicant lodged application no U
61709 of 1996 under s170EA of the Industrial Relations Act



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 101177 W.A.I.G.

1988 (“the Commonwealth Act”). On 13 December 1996 a
conciliation conference was convened by the Australian
Industrial Relations Commission. On 31 December 1996, the
claim was referred to the Industrial Relations Court. On 30
January 1997, a directions hearing was conducted in the
Industrial Relations Court, and the hearing was adjourned to
await the outcome of this application.

There is no challenge to the validity of the application made
under s170EA of the Commonwealth Act.

As I understand the Applicant’s case, it is that in accordance
with the decision of Wilcox CJ in Ardino v. Count Financial
Group Pty Ltd (126 ALR 49 at 56) (“Ardino’s Case”) if a
claim of unfair dismissal is not found under the Commonwealth
Act, then there is no jurisdiction to deal with the claim for
contractual benefits. Therefore, if the unfair dismissal
application is unsuccessful, a contractual benefits claim would
need to be argued in this Commission. Further, the Applicant
says that the conditions set out in s29(3) of the State Act are
met and that the Respondent would suffer no prejudice by the
Order as sought being made. Mr Clohessy, for the Applicant,
says that the Applicant’s intention is to seek to discontinue his
application under the Commonwealth Act if the Order is
granted. Mr Clohessy also relies on the decision of the Full
Bench of the Australian Industrial Relations Commission in
M Anastasas v Carillion Kebabs (Print N6839) (“Anastasas’
Case”). I understand him to say that if there is an ambiguity in
s29(3) of the State Act, the Commission should apply the Act
to the benefit of workers, to give effect to parliament’s
intentions. He also says that the Applicant would be
disadvantaged by the matter being dealt with by the Industrial
Relations Court as the cost associated would be significant,
and that this would cause an injustice to the Applicant.

The Respondent says that s29(3) is in discretionary terms,
and requires that the Commission apply the principles
applicable generally to an application for extension of time,
including such matters as the history of proceedings, the
conduct of the parties, the nature of the litigation and the
consequences for the parties of the granting or the refusal of
the application, whether an injustice would be done by not
granting the application, the merits of the application, the public
interest and notion of fairness. It says that an extension is not
there simply for the asking. The Respondent takes a different
view of Ardino’s Case and says that it is only if the unfair
dismissal claim cannot be dealt with on jurisdictional grounds
that the jurisdiction of the Australian Industrial Relations Court
is not attracted for the purposes of contractual benefits claim.
It says that where the same substratum of facts arise in the
latter claim then the matter can be dealt with provided that
there is jurisdiction to deal with the unfair dismissal case.

The Respondent also says that if the Applicant was concerned
that his contractual benefits claim be dealt with together with
the unfair dismissal case, then the unfair dismissal claim could
have been filed in this jurisdiction at the time that it was filed
in the federal jurisdiction.

It also says that if the Applicant had perceived any
disadvantage, limitation or prejudice associated with federal
proceedings, he had the option to file an application in the
state jurisdiction but chose not to do so. The Applicant has
been represented throughout the proceedings by an experienced
industrial advocate.

During the time period concerned, the Respondent says there
has been no change to laws of the federal or state jurisdictions
which would otherwise have justified the application to change
to the state jurisdiction as occurred in Robertson and Kraft
Foods Ltd (77 WAIG 259).

Section 29(3) of the State Act provides that—
(3) The Commission may, on the application of the em-

ployee, extend the time within which a referral may
be made by an employee under subsection (1) (b) (i)
if the Commission is satisfied that —

(a) the dismissal is, at the time of the application
under this subsection, the subject of an appli-
cation under section 170EA of the
Commonwealth Act; and

(b) the extension of time is necessary to ensure a
remedy in respect of the dismissal is available
under this Act.

I respectfully concur the with the views of Lee J in Willcocks
v Makfren Holdings Pty Ltd trading as Circuit Technology
(1995) (61 IR 420 at 427), Beech C. in Graham v Comlec
(WA) Pty Ltd 1996 (76 WAIG 3775 at 3775-3776), and Cawley
C. in Robertson v Kraft Foods Limited (op cit). These are that
the Commission is required by s29(3)(b) to exercise discretion,
and in doing so is to consider all of the circumstances of the
matter as appropriate in dealing with an application to extend
time. It is not an automatic grant to an applicant. The
Commission is to do justice between the parties.

I note the comments of the Full Bench in Anastasas’ Case
(op cit). At page five the Full Bench says:

4. Division 3 of the Pt VIA of the Act is intended to
provide employees with a statutory remedy in the
event of termination. It constitutes, in this respect,
beneficial legislation that should be construed liber-
ally: Grout v. Gunnedah Shire Council (994) 57 IR
243 at 259 per Moore J. On this basis ambiguous
provisions are to be interpreted in a manner favour-
able to those who are to benefit from the legislation:
see R v. Kearney; Ex parte Jurlam (1984) 52 ALR
24 at 28. Hence to the extent that it could be said that
s.170EA(3) is ambiguous we believe that such am-
biguity should be resolved in favour of the appellant
in these proceedings. (page 5)

Section 29(3) of the State Act is to be considered in light of
the comments made by Wilcox CJ, Beech C. and Cawley C.
noted above. I am satisfied that the ambiguity which arises in
s29(3) is to be dealt with by the approach referred to by them,
ie of the application of the normal principles for dealing with
the question of the extension of time. This will remove any
ambiguity and see that justice is done between the parties.

I do not find support for the Applicant’s claim that he would
be required to pursue separately, and in this jurisdiction, his
contractual benefits claim, if his unfair dismissal claim in the
federal jurisdiction is not successful. In Ardino’s Case (op cit)
Wilcox CJ found that Mr Ardino’s claim under s170EA of the
Commonwealth Act was not arguable and the Court lacked
jurisdiction to hear his unfair dismissal claim. The effect of
this was that this did not attract the jurisdiction to deal with
his contract claim. His Honour noted however:

“Section 430 of the Industrial Relations Act gives the court
jurisdiction “in respect of matters not otherwise within
its jurisdiction that are associated with matters in which
the jurisdiction of the Court is invoked”. This jurisdic-
tion extends to claims under non-federal law that arise
out of the same substratum of facts as those said to give
rise to the federal claim committed to the jurisdiction of
the court: see Fencott v Muller (1983) 152 CLR 570; 46
ALR 41 and Stack v Coast Securities (No. 9) Pty Ltd
(1983) 154 CLR 261; 49 ALR 193. It does not matter that
the federal claim may ultimately fail: see Burgundy Royale
Investments Pty Ltd v Westpac Banking Corp (1987) 18
FCR 212; 76 ALR 173. Ordinarily, a contract claim that
arises out of the same substratum of facts as an unlawful
termination claim could be litigated in this court, in reli-
ance on s 430. However, Burgundy Royale indicates that,
for the associated jurisdiction to arise the federal claim
must be bona fide and arguable.” (page 56)

There is no challenge that the Applicant’s claim pursuant to
s170EA of the Commonwealth Act is bona fide or arguable.
There is no challenge to the jurisdiction of Industrial Relations
Court to deal with the claim of unfair dismissal, and no
challenge to the application’s validity. On these bases, there is
nothing before me to suggest that the Applicant, provided his
claim for unfair dismissal is bona fide, arguable, valid and
within jurisdiction, cannot pursue his contract benefits claim
in the Industrial Relations Court even if his unfair dismissal
claim is not successful. They arise from the same substratum
of facts and once the jurisdiction of the Industrial Relations
Court has been attracted for the purposes of dealing with the
unfair dismissal claim, the contract benefits claim is also within
jurisdiction due to the terms of s430 of the Commonwealth
Act.

As to the question of the costs to be incurred by the Applicant
should he pursue his claim in the Australian Industrial Relations
Court, he made his application in the federal jurisdiction before
his advocate Mr Clohessy, became involved. However, it seems
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that, at least as late as 13 December 1996 when the conference
was convened in the Australian Industrial Relations
Commission, the Applicant had the advice of an experienced
advocate. It took a further month for him to file his application
in this jurisdiction, by which time, the matter had already been
referred to the Industrial Relations Court (on 31 December
1996), presumably with his concurrence, if not at his request.
It is fair to assume in the circumstances that the Applicant had
the opportunity to know that costs would be incurred in taking
the matter to the Industrial Relations Court, before it was
referred there. After all of this, he filed his application in this
jurisdiction. By that time, the Respondent had attended to the
matter in the federal jurisdiction and to this date has incurred
costs associated with the conference and directions hearings
in the federal jurisdiction and a conference and hearing in this
jurisdiction.

The Respondent has been put to the expense of participating
in conferences and hearings in two jurisdictions. The federal
jurisdiction proceedings appear to be at a point where
conciliation of the substantive matter has occurred, and the
matter is ready to proceed to hearing. This is not the case in
this jurisdiction, although it must be acknowledged that the
matter would be able to proceed within a reasonable time should
the extension be granted.

It was not argued by the Applicant that since he had filed in
the federal jurisdiction, there have been changes to the way in
which his claim would be dealt with in either jurisdiction. He
does not say that this would mean that he is disadvantaged by
pursuing his claim in the federal jurisdiction due to changes in
legislation.

As the original issue raised by the Applicant as the ground
for his application, being, as I understand it, the perceived
limitations on pursuing both the unfair dismissal and the
contract benefits claims in the federal jurisdiction appears to
be without justification, and as the other issues relating to the
granting of an extension, when weighed in the balance, do not
favour the application, it will be dismissed.

APPEARANCES: Mr R Clohessy for the Applicant
Ms A Mainsbridge (of Counsel) for the Respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

William Morice

and

Petersville Industries Limited.

No. 54 of 1997.

COMMISSIONER P E SCOTT.

3 April 1997.
Order.

HAVING heard Mr R Clohessy on behalf of the Applicant and
Ms A Mainsbridge (of Counsel) on behalf of the Respondent,
the Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders:

THAT this matter be and is hereby dismissed.
(Sgd.) P. E. SCOTT,    

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Ruth Ellis
and

Australian Services Union
No. 117 of 1997.

COMMISSIONER A.R. BEECH.
14 March 1997.

Order.
WHEREAS an application for Shortened Time for Answers
in Application No. 116 of 1997 was filed in the Commission;

AND WHEREAS the parties reached agreement in applica-
tion No. 116 of 1997;

NOW THEREFORE, I the undersigned Commissioner of
the Western Australian Industrial Relations Commission, pur-
suant to the powers conferred on me under the Industrial
Relations Act 1979 hereby order:

THAT this application be discontinued.
(Sgd.) A. R. BEECH,

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Michael Desmond McPolin

and

West Australian Locomotive Engine Drivers’,
Firemen’s and Cleaners’ Union of Workers.

No. 480 of 1997.

COMMISSIONER P E SCOTT.

11 March 1997.
Order.

WHEREAS this is an application to shorten the time for a
Notice of Answer and Counter Proposal to be lodged in respect
of Application 479 of 1997, and;

WHEREAS a conference was convened on the 11th day of
March 1997;

NOW THEREFORE the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act, 1979,
hereby orders—

THAT West Australian Locomotive Engine Drivers’,
Firemen’s and Cleaners’ Union of Workers file a Notice
of Answer and Counter Proposal in respect of Applica-
tion 479 of 1997 no later than 4.00pm on Friday, the 21st
day of March 1997.

(Sgd.) P. E. SCOTT,    
[L.S.] Commissioner.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Light Manufacturing Industry Training Council (WA)
Incorporated

and

The Forest Products, Furnishing and Allied Industries
Industrial Union of Workers, WA and Others.

No. 521 of 1997.

Furniture Trades Industry Award
 No. A 6 of 1984.

COMMISSIONER P E SCOTT.

17 March 1997.

Direction.
WHEREAS this is an application to vary the Furniture Trades
Industry Award No. A 6 of 1984 pursuant to section 40 of the
Industrial Relations Act, 1979; and

WHEREAS in accordance with Regulation 12 of the Indus-
trial Relations Commission Regulations 1985, the Applicant
has sought direction with regard to service of the application;

NOW THEREFORE the Commission, pursuant to the pow-
ers conferred on it under the Industrial Relations Act, 1979,
hereby orders—

THAT the Applicant effect service of Application 521
of 1997 and Order No. 522 of 1997 on the organisations
named in the following schedule.

(Sgd.) P.E. SCOTT,
[L.S.] Commissioner.

Schedule.
Barrett Carpet Co. Pty Ltd
Bernie Uyen’s Carpet Service
Decor Interior Carpets
Fremantle Commercial Flooring
Integrity Carpets
Ken Marshall Floorcoverings
Malco Floorcoverings
Masterfloors
Nathans Furniture and Floorcoverings
Northam Carpets
Oeding Floorcoverings
Forest Products, Furnishing and Allied Industries Industrial

Union of Workers, WA

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Light Manufacturing Industry Training Council (WA)
Incorporated

and

The Forest Products, Furnishing and Allied Industries
Industrial Union of Workers, WA and Others.

No. 522 of 1997.

Furniture Trades Industry Award
 No. A 6 of 1984.

COMMISSIONER P E SCOTT.

17 March 1997.
Order.

WHEREAS this is an application for an abridgement of time
in which to file answers in application 521 of 1997 pursuant to
Regulation 78 of the Industrial Relations Act, 1979; and

WHEREAS the Respondents consent to such an Order;

NOW THEREFORE, the Commission pursuant to the pow-
ers conferred on it under the Industrial Relations Act, 1979
hereby orders—

THAT the Respondents file a Notice of Answer and
Counter Proposal in Application 521 of 1997 no later than
7 days after the date the Applicant serves that Applica-
tion.

(Sgd.) P.E. SCOTT,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Australian Railways Union of Workers, West Australian
Branch

and

West Australian Government Railways Commission
trading as Westrail.

No. 576 of 1997.

COMMISSIONER P E SCOTT.

25 March 1997.
Order.

WHEREAS this is an application to shorten the time for a
Notice of Answer and Counter Proposal to be lodged in respect
of Application 534 of 1997 which was filed in the Commission
and served on the Respondent on the 14th day of March 1997;
and

WHEREAS the Applicant had filed an application for
conference which dealt with a similar matter (C 91 of 1997);
and

WHEREAS at a conference convened on the 21st day of
March 1997 to deal with C 91 of 1997, the Respondent
indicated that it was its intention to offer workplace agreements
containing a provision which dealt with the subject matter
contained within the application to amend the award. It advised
that it was not prepared to engage in further negotiations over
the matter, thereby indicating that it had formed its concluded
view of the issue; and

WHEREAS a conference was convened on the 25th day of
March 1997 to deal with application number 576 of 1997; and

WHEREAS the Commission is satisfied that the issue
requires to be dealt with expeditiously and that the Respondent
has formed its view of the matter; and

WHEREAS the Commission has considered the
Respondent’s objections based on the fact that the application
for shortened time was not filed with the substantive matter as
specified in the Regulations, and further that it needed to consult
with the Department of Productivity and Labour Relations as
to the possible wider implications of application 534 of 1997
for the Public Sector, and in respect of the possibility of it
requiring consideration as a Special Case;

NOW THEREFORE the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act, 1979,
hereby orders—

THAT West Australian Government Railways Commis-
sion trading as Westrail file a Notice of Answer and
Counter Proposal in respect of Application 534 of 1997
no later than 4.00pm on Wednesday, the 2nd day of April
1997.

(Sgd.) P. E. SCOTT,    
[L.S.] Commissioner.
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AWARDS/AGREEMENTS—
Consolidation by Registrar—
RESTAURANT, TEAROOM AND CATERING

WORKERS’ AWARD, 1979
No. R 48 of 1978.

PURSUANT to section 93(6) of the Industrial Relations Act
1979 the following award has been consolidated and is pub-
lished hereunder for general information.

Dated at Perth this 25th day of March, 1997
J. CARRIGG,

Registrar.

Restaurant, Tearoom and Catering Workers’ Award, 1979.

1.—TITLE
This Award shall be known as the “Restaurant, Tearoom and

Catering Workers’ Award, 1979” and replaces Awards num-
bered 49 of 1968, as amended, and 18 of 1956, as amended.

1A.—STATEMENT OF PRINCIPLES—AUGUST 1996
It is a condition of this award/industrial agreement that any

variation to its terms on or from the 7th day of August, 1996
including the $8.00 per week Arbitrated Safety Net Adjust-
ments, shall not be made except in compliance with the
Statement of Principles set down by the Commission in the
Reasons for Decision in matters No. 1164 of 1995 and No.
915 of 1996.

2.—ARRANGEMENT
1. Title

1A. Statement of Principles—August 1996
2. Arrangement
3. Area
4. Scope
5. Term
6. Definitions
7. Contract of Service
8. Hours
9. Additional Rates for Ordinary Hours

10. Overtime
11. Casual Employees
12. Part-Time Employees
13. Meal Breaks
14. Meal Money
15. Sick Leave
16. Bereavement Leave
17. Holidays
18. Annual Leave
19. Long Service Leave
20. Payment of Wages
21. Wages

21A. Minimum Wage—Adult Males and Females
22. Junior Workers
23. Apprentices
24. Bar Work
25. Higher Duties
26. Uniforms and Laundering
27. Protective Clothing
28. Workers’ Equipment
29. Limitation of Work
30. Board and/or Lodging
31. Travelling Facilities
32. Record
33. Roster
34. Change and Rest Rooms
35. First Aid Kit
36. Posting of Award and Union Notices
37. Superannuation
38. Australian Traineeship System
39. Under-Rate Workers
40. Prohibition of Contracting out of Award
41. Breakdowns
42. Location Allowance
43. Maternity Leave
44. Trainees
45. Enterprise Flexibility

Appendix—Resolution of Disputes Requirement
Schedule A—Named Union Party
Schedule B—Respondents
Appendix—S.49B—Inspection Of Records Require-
ments

3.—AREA
This Award shall have effect throughout the State of West-

ern Australia.

4.—SCOPE
This Award shall apply to all workers employed in the callings

described in Clause 21 of this award, in Restaurants and/or
Tearooms and/or Catering Establishments and/or by Catering
Contractors, as defined in Clause 6 of this Award.

5.—TERM
The term of this Award shall be for a period of one year as

from the beginning of the first pay period commencing on or
after the date hereof.

6.—DEFINITIONS
(1) “Restaurant and/or Tearoom” shall mean any meal room,

dining room, grill room, coffee shop, tea shop, oyster shop,
fish cafe, cafeteria or hamburger shop and includes any place,
building, or part thereof, stand, stall, tent, vehicle or boat in or
from which food is sold or served for consumption on the
premises and also includes any establishment or place where
food is prepared and/or cooked to be sold or served for con-
sumption elsewhere.

(2) (a) “Catering establishment” shall mean any building or
place where meals and/or light refreshments and/or drinks are
served and provided for weddings, parties, dances, social func-
tions, theatres, festivals, fairs, exhibition buildings, cultural
centres, convention centres, entertainment centres, racecourses,
showgrounds, sporting grounds, and the like.

(b) “Catering Contractor” shall mean any person, firm, com-
pany or corporation carrying on business as a Catering
Contractor in the provision of catering and ancilliary services
for any social, commercial, industrial or other purpose or func-
tion.

(3) (a) “Bar Attendant—category 1” shall mean a worker
over the age of 18 years who serves liquor for sale from be-
hind a bar counter, and shall include a worker employed in the
sale of liquor from a bottle department.

(b) “Bar Attendant—category 2” shall mean a worker over
the age of 18 years who in addition to performing the normal
duties of a “Bar Attendant—category 1”, as defined in para-
graph (a) hereof, shall be required by the employer to have a
knowledge of the preparation and/or mixing of drinks and
where necessary carry out such duties.

(4) “Chef” shall mean a worker who is a “Qualified Cook”,
(as defined in subclause (5) hereof), and who is appointed as
such by his employer.

(5) “Qualified Cook” shall mean a worker who has com-
pleted and can produce appropriate documentary evidence to
his or her employer to the effect that he or she has successfully
completed an apprenticeship in cooking at an approved or rec-
ognised school or college, or who can provide documentary
evidence of having served at least six years in Her Majesty’s
Armed Forces in the classification of cook.

(6) “Cook Employed Alone” shall mean a worker who is
employed when no other cook is employed during his or her
shift.

(7) “Cashier” shall mean a worker who is principally en-
gaged upon receiving monies in a dining room or restaurant
area.

(8) “Head Waiter/Waitress, Head Steward/Stewardess” shall
mean a worker who is required by the employer to be in charge
of other Waiters, Waitresses, Stewards or Stewardesses.

(9) “Spread of Shift” shall mean the time which elapses from
the worker’s actual starting time to the worker’s actual finish-
ing time on each work period.

(10) “Late Night Trading” shall mean that period of trading
as allowed by the Retail Trading Hours Act 1988 between the
hours of 6.00pm and 9.00pm.

(11) “Non-working Day” shall mean any day upon which a
worker, pursuant to the terms of the contract of employment,
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is not available to the employer for the purposes of rostering
the ordinary hours of work.

(12) “Rostered Day Off” shall mean any day (other than a
“Non-working Day” as defined) upon which a worker is not
rostered to work any ordinary hours of work: provided that a
worker’s rostered day off shall be a period of 24 hours com-
mencing from the completion of an ordinary hours work period.

7.—CONTRACT OF SERVICE
(1) Except for a casual worker, the contract of service shall

be terminable in accordance with the following provisions:
(a) In the first year of continuous service—by the giv-

ing of one day’s notice on either side or the payment
or forfeiture, as the case may be, of one day’s pay.

(b) In the second year of continuous service—by the
giving of one week’s notice on either side or the pay-
ment or forfeiture, as the case may be, of one week’s
pay.

(c) In the third and succeeding years of continuous serv-
ice—by the giving of two week’s notice on either
side or the payment or forfeiture, as the case may be,
of two week’s pay.

(d) Notwithstanding any other provisions of this
subclause, the employer and the employee may mu-
tually agree to accept a shorter notice period, or
payment or forfeiture, as the case may be, in lieu
thereof.

(2) For the purposes of this clause the term “one day’s no-
tice” shall mean notice to terminate employment at the end of
the worker’s shift on the following working day. In the case of
subclauses (1)(b) and (c) the notice period shall commence to
operate on and from the date it is given, provided the notice is
given prior to the commencement of the ordinary hours work
period on that day. The term “one day’s pay” shall mean seven
hours and thirty six minutes (7.6 hours) wages paid at the or-
dinary hourly rate, provided that in the case of a part-time
worker, the ordinary hourly rate shall be calculated on the
number of hours that the worker would have normally worked.

(3) Notwithstanding the provisions of this clause, an em-
ployer may dismiss a worker for misconduct, in which case,
the worker shall be paid all wages due up to the time of dis-
missal.

(4) It shall be a term of employment that the employer may
direct a worker to carry out such duties as are within the limits
of the worker’s skill, competence and training.

8.—HOURS
(1) (a) Subject to this clause and except as provided else-

where in this award, the ordinary hours of work shall be 76
per fortnight.

(b) The ordinary hours of work shall be exclusive of meal
breaks and be so rostered that a worker shall not be required to
commence work on more than ten days in each fortnight.

(c) Each ordinary hours work period shall not be less than
four nor more than ten ordinary hours, and shall be worked
within a spread of shift not exceeding 12 hours. Provided that
no worker shall be rostered to work less than three hours con-
secutively exclusive of meal breaks.

(d) Where an ordinary hours work period commences prior
to midnight on any day, that work period shall be deemed to
have been worked on the day upon which the ordinary hours
work period commenced. Provided, however, that the worker
shall be paid the appropriate additional rates provided in Clause
9.—Additional Rates for Ordinary Hours or Clause 17.—Holi-
days according to the actual hours worked in that work period.

(2) (a) The employer shall have the right to roster the ordi-
nary hours of work for each worker according to the needs of
the business, but the employer shall, in the following circum-
stances, seek the agreement of each worker:

(i) where the work is to be rostered over more than seven
consecutive work periods; or

(ii) where the proposed rostered hours of work include
work periods exceeding eight ordinary hours work.

(b) Rostered days off shall be so arranged that, in circum-
stances where a worker’s work roster includes work periods
where more than eight ordinary hours are regularly worked,
two of such days shall be consecutive.

9.—ADDITIONAL RATES FOR ORDINARY HOURS
(1) An employee who is required to work any ordinary hours

prior to 7.00 am or after and 7.00 pm on any day Monday to
Friday, both inclusive, shall be paid at the rate of an extra
$1.12 per hour for each such hour, or part thereof worked.
Provided that any employee who works the majority of his/
her ordinary hours between midnight and 7.00 am shall be
paid $1.17 per hour extra for each such hour, or part thereof
worked.

(2) All time worked during the ordinary hours of work on
Saturdays and Sundays shall be paid for at the rate of time and
a half.

(3) An employee who is required to work any of his/her
ordinary hours on any day in more than one period of employ-
ment, other than for meal breaks as prescribed in accordance
with the provisions of Clause 13.—Meal Breaks of this Award,
shall be paid an allowance of $1.85 per day, for such broken
work period worked.

(4) The provisions of subclauses (1) and (2) hereof shall not
apply to any work performed on a holiday and to which the
provisions of subclause (2) of Clause 17.—Holidays are ap-
plicable.

(5) The provisions of this clause shall not apply to casual
employees.

10.—OVERTIME
(1) Overtime shall mean all work performed outside of the

rostered ordinary hours of work or outside the daily spread of
shift.

(2) All overtime worked between Monday to Friday, both
inclusive, shall be paid for at the rate of time and a half for the
first two hours and double time thereafter. All overtime worked
on a Saturday or Sunday, shall be paid for at the rate of double
time.

(3) A worker recalled to work overtime after leaving the
employer’s work establishment shall be paid for at least three
hours at the appropriate rate.

(4) When overtime work is necessary it shall, wherever rea-
sonably practicable, be so arranged that a worker has at least
eight consecutive hours off duty between successive work
periods. A worker (other than a casual) who works so much
overtime between the termination of one ordinary hours work
period and the commencement of the next ordinary hours work
period that he has not had at least eight consecutive hours off
duty between those times shall, subject to this paragraph, be
released after completion of such overtime until he has had
eight consecutive hours off duty without loss of pay for ordi-
nary working time occurring during such absence. If on the
instructions of the employer, the worker resumes or continues
work without having had such eight consecutive hours off duty
he shall be paid at double rates until he is released from duty
for such period and he shall then be entitled to be absent until
he has eight consecutive hours off duty without loss of pay for
ordinary working time occurring during such absence.

(5) In computing overtime each day shall stand alone but—
(a) when a worker works overtime which continues be-

yond midnight on any day, the time worked after
midnight shall be deemed to be part of the previous
day’s work for the purpose of this clause; or

(b) when a worker works overtime continuous with an
ordinary hours work period to which the provisions
of subclause (1)(d) of Clause 8.—Hours applies, such
overtime work shall be paid for at the overtime rate
appropriate for the day upon which the overtime work
is actually performed.

(6) (a) By agreement between the employer and a worker,
time off during ordinary hours shall be granted instead of pay-
ment of overtime pursuant to the provisions of this clause,
Such time off shall be calculated in accordance with subclause
(2) of this clause.

(b) Subject to paragraph (c) of this subclause, all time ac-
crued in accordance with paragraph (a) of this subclause shall
be taken within eight weeks of it being accrued at a time agreed
between the employer and the worker when the agreement is
made.

(c) Where such time off in lieu is not taken in accordance
with paragraph (b) it shall, be agreement between the employer
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and the worker, be taken in conjunction with a future period of
annual leave or the employer shall discharge his obligation to
provide time off in lieu by making payment for the accrued
time off when the worker’s wages are paid at the end of the
next pay period.

(d) Upon termination of a worker’s service with an employer,
the worker shall be paid for all accrued time off which re-
mains owing to the worker at the date of termination.

(7) Notwithstanding anything contained in this Award:
(a) An employer may require any worker to work rea-

sonable overtime at overtime rates and such worker
shall work overtime in accordance with such require-
ment.

(b) No organisation, party to this award or worker or
workers covered by this award, shall in any way,
whether directly or indirectly, be a party to or con-
cerned in any ban, limitation or restriction upon the
working of overtime in accordance with the require-
ments of this clause.

11.—CASUAL EMPLOYEES
(1) A casual employee shall mean an employee engaged and

paid as such, and whose employment may be terminated by
the giving of one hour’s notice on either side, or the payment
or forfeiture, as the case may be, of one hour’s pay.

(2) Casual employees shall not be engaged for less than two
consecutive hours per time.

(3) A casual employee shall be paid only the following hourly
wage rates for any work performed:

Days
Other than Holidays
Holidays

$ $
CLASSIFICATIONS
(total wage per hour):

(1) Chef 13.78 22.55
(2) Qualified Cook 12.81 20.93
(3) Cook Employed Alone 12.24 19.98
(4) Breakfast and/or

 Other Cooks 12.11 19.77
(5) Bar Attendant—

Category 1 12.22 19.95
(6) Bar Attendant—

Category 2 12.46 20.34
(7) Head Waiter/Waitress 12.81 20.93
(8) Head Steward/Stewardess 12.81 20.93
(9) Hostess 12.81 20.93

(10) Waiter/Waitress 11.95 19.49
(11) Steward/Stewardess 11.95 19.49
(12) Cashier 12.22 19.95
(13) Counterhand 11.95 19.49
(14) Kitchenhand 11.83 19.30
(15) Laundress 11.83 19.30
(16) Cleaner 11.83 19.30
(17) Yardman 11.83 19.30
(18) General Hand 11.83 19.30

The rates of pay in this award include three arbitrated safety
net adjustments totalling $24.00 per week (63 cents per hour)
available under the Arbitrated Safety Net Adjustment Princi-
ple pursuant to either the December 1993 State Wage Decision,
the December 1994 State Wage Decision and the March 1996
State Wage Decision. The first, second and third $8.00 per
week (21 cents per hour) arbitrated safety net adjustments may
be offset to the extent of any wage increase payable since 1
November 1991 pursuant to enterprise agreements or consent
awards or award variations to give effect to enterprise agree-
ments, insofar as that wage increase or part of it has not
previously been used to offset an arbitrated safety net adjust-
ment. Increases made under previous State Wage Case
Principles or under the current Statement of Principles, ex-
cepting those resulting from enterprise agreements, are not to
be used to offset arbitrated safety adjustments.

(4) (a) The working time for a casual employee on an out-
side job shall count from the time appointed for their attendance
at the job until they are discharged. Fares to and from the place
of engagement and the job shall be paid by the employer.

(b) The wages payable to a casual employee on an outside
job, shall be handed to the employee immediately on comple-
tion of the engagement or if impracticable shall be forwarded
to the employee within 48 hours of completion of the pay week
in which such employee was employed.

12.—PART-TIME WORKERS
(1) A part-time worker shall mean a worker who, subject to

the provisions of Clause 8.—Hours, regularly works no less
than twenty ordinary hours per fortnight nor less than three
hours per work period.

(2) A part-time worker shall receive payment for wages,
annual leave, holidays, bereavement leave, and sick leave on a
pro-rata basis in the same proportion as the number of hours
worked each fortnight bears to seventy-six hours.

(3) Notwithstanding any other provision of this award, the
employer and the worker may, by agreement, increase the or-
dinary hours to be worked in any particular pay period to a
maximum of seventy-six ordinary hours. Such extra hours shall
be paid for at ordinary rates of pay.

13.—MEAL BREAKS
(1) Every worker shall be entitled to a meal break of not less

than one half hour nor more than one hour after not more than
six hours of work.

Where it is not possible for the employer to grant a meal
break on any day, the said meal break shall be treated as time
worked and the worker shall be paid at the rate applicable to
the worker at the time such meal break is due, plus fifty per
cent of the prescribed ordinary hourly rate applying to such
worker, until such time as the worker is released for a meal.

(2) In addition to a break for a meal, there may be one other
break of at least one hour during each shift. Such break may
be taken in conjunction with the meal break.

14.—MEAL MONEY
Any employee who is required to work overtime for two

hours or more on any day, without being notified on the previ-
ous day or earlier, that he or she will be so required to work
such overtime, will either be supplied with a substantial meal
by the employer or be paid $6.90 meal money.

15.—SICK LEAVE
(1) (a) A worker who is unable to attend or remain at his

place of employment during the ordinary hours of work by
reason of personal ill health or injury shall be entitled to pay-
ment during such absence in accordance with the following
provisions.

(b) Entitlement to payment shall accrue at the rate of 6 1/3
hours pay for each completed month of service with the em-
ployer.

(c) If in the first or successive years of service with the em-
ployer a worker is absent on the ground of personal ill health
or injury for a period longer than his entitlement to paid sick
leave, payment may be adjusted at the end of that year of serv-
ice, or at the time the worker’s services terminate, if before
the end of that year of service, to the extent that the worker
has become entitled to further paid sick leave during that year
of service.

(2) The unused portions of the entitlement to paid sick leave
in any one year shall accumulate from year to year and subject
to this clause may be claimed by the worker if the absence by
reason of personal ill health or injury exceeds the period for
which entitlement has accrued during the year at the time of
the absence. Provided that a worker shall not be entitled to
claim payment for any period exceeding ten weeks in any one
year of service.

(3) To be entitled to payment in accordance with this clause
the worker shall as soon as reasonably practicable advise the
employer of his inability to attend for work, the nature of his
illness or injury and the estimated duration of the absence.
Provided that such advice, other than in extraordinary circum-
stances shall be given to the employer within 2 hours of the
commencement of the absence.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 101777 W.A.I.G.

(4) The provisions of this clause do not apply to a worker
who fails to produce a certificate from a medical practitioner
dated at the time of the absence or who fails to supply such
other proof of the illness or injury as the employer may rea-
sonably require provided that the worker shall not be required
to produce a certificate from a medical practitioner with re-
spect to absences of two days or less unless after two such
absences in any year of service the employer requests in writ-
ing that the next and subsequent absences in that year if any,
shall be accompanied by such certificate.

(5) (a) Subject to the provisions of this subclause, the provi-
sions of this clause apply to a worker who suffers personal ill
health or injury during the time when he is absent on annual
leave and a worker may apply for and the employer shall grant
paid sick leave in place of paid annual leave.

(b) Application for replacement shall be made within seven
days of resuming work and then only if the worker was con-
fined to his place of residence or a hospital as a result of his
personal ill health or injury for a period of seven consecutive
days or more and he produces a certificate from a registered
medical practitioner that he was so confined. Provided that
the provisions of this paragraph do not relieve the worker of
the obligation to advise the employer in accordance with
subclause (3) of this clause if he is unable to attend for work
on the working day next following his annual leave.

(c) Replacement of paid annual leave by paid sick leave shall
not exceed the period of paid sick leave to which the worker
was entitled at the time he proceeded on annual leave and shall
not be made with respect to fractions of a day.

(d) Where paid sick leave has been granted by the employer
in accordance with paragraphs (a), (b) and (c) of this subclause,
that portion of the annual leave equivalent to the paid sick
leave is hereby replaced by the paid sick leave and the re-
placed annual leave may be taken at another time mutually
agreed to by the employer and the worker or, failing agree-
ment, shall be added to the worker’s next period of annual
leave or, if termination occurs before then, be paid for in ac-
cordance with the provisions of Clause 18.—Annual Leave.

(e) Payment for replaced annual leave shall be at the rate of
wage applicable at the time the leave is subsequently taken
provided that the annual leave loading prescribed in Clause
18.—Annual Leave shall be deemed to have been paid with
respect to the replaced annual leave.

(6) Where a business has been transmitted from one em-
ployer to another and the worker’s service has been deemed
continuous in accordance with subclause (3) of Clause 2 of
the Long Service Leave provisions published in volume 59 of
the Western Australian Industrial Gazette at pages 1-6, the paid
sick leave standing to the credit of the worker at the date of
transmission from service with the transmittor shall stand to
the credit of the worker at the commencement of service with
the transmittee and may be claimed in accordance with the
provisions of this clause.

(7) The provisions of this clause with respect to payment do
not apply to workers who are entitled to payment under the
Workers’ Compensation Act nor to workers whose injury or
illness is the result of the worker’s own misconduct.

(8) The provisions of this clause shall not apply to a casual
worker.

16.—BEREAVEMENT LEAVE
(1) A worker shall, on the death within Australia of a wife,

husband, de-facto wife, or de-facto husband, father,
father-in-law, mother, mother-in-law, brother, sister, child or
stepchild or grandparent, be entitled on notice to leave up to
and including the day of the funeral of such relation, and such
leave shall be without deduction of pay for a period not ex-
ceeding the number of ordinary hours that would have been
worked by the worker in two work periods rostered to be
worked on the day of and the day preceding the funeral. Proof
of such death shall be furnished by the worker to the satisfac-
tion of the employer if he so requests.

(2) The provisions of this clause shall have no effect while
the period of entitlement to leave coincides with any other
period of leave that may be due to the worker concerned.

(3) The provisions of this clause shall not apply to a casual
worker.

17.—HOLIDAYS
(1) (a) Subject to any other provisions of this award, the

following days or the days observed in lieu shall be observed
as holidays without deduction of pay: New Year’s Day, Aus-
tralia Day, Labour Day, Good Friday, Easter Monday, Anzac
Day, State Foundation Day, Sovereign’s Birthday, Christmas
Day and Boxing Day. Provided that another day may be taken
as a holiday by arrangement between the parties in lieu of any
of the days named in this subclause.

(b) When any of the days mentioned in paragraph (a) hereof
falls on a worker’s rostered day off the holiday shall be ob-
served on the next rostered working day. In this case the
substituted day shall be a holiday without deduction of pay
and the day for which it is substituted shall not be a holiday.

(2) (a) All work on any such holiday shall be paid for at the
rate of double time and a half, with a minimum payment as for
four hours work.

(b) The minimum payment of four hours work provided by
paragraph (a) of this subclause, shall not apply in the case of a
worker who, having commenced an ordinary hours work pe-
riod on the day preceding the holiday, works less than four
hours on that holiday.

(c) The employer may discharge the obligation to make pay-
ment, in accordance with paragraph (a) of this subclause, by
paying the worker at the rate of ordinary time for each hour
worked and allowing the worker to be rostered off duty in
ordinary hours, without deduction of pay, for a period equal to
the number of hours worked on the holiday multiplied by time
and a half. Subject to paragraph (d) such rostered time off
shall be taken within eight weeks of the date of accrual at a
time agreed between the employer and the worker.

(d) Where such time off in lieu is not taken in accordance
with paragraph (c) it shall, by agreement between the employer
and the worker, be taken in conjunction with a future period of
annual leave or the employer shall discharge his obligation to
provide time off in lieu by making payment for the accrued
time off when the worker’s wages are paid at the end of the
next pay period.

(e) Upon termination of a worker’s service with an employer,
the worker shall be paid for all accrued time off which re-
mains owing to the worker at the date of termination.

(3) Where—
(a) a day is proclaimed as a Public Holiday or as a Pub-

lic half-holiday under Section 7 of the Public and
Bank Holidays Act, 1972; and

(b) that proclamation does not apply throughout the State
or to the metropolitan area of the State.

that day shall be a whole holiday or, as the case may be, a
half-holiday for the purpose of this award within the district
or locality specified in the proclamation.

(4) The provisions of this clause shall not apply to a casual
worker.

18.—ANNUAL LEAVE
(1) (a) Except as hereinafter provided a period of four con-

secutive weeks’ leave with payment of ordinary wages as
prescribed shall be allowed annually to a worker by his em-
ployer and shall be taken annually by the worker after a period
of twelve months’ continuous service with that employer.

(b) Where pursuant to paragraph (3) of subclause (2) of the
Long Service Leave provisions published in Volume 64, West-
ern Australian Industrial Gazette at pages 1-4, the period of
continuous service which a worker has had with the transmittor
(including any such service with any prior transmittor) is
deemed to be service of the worker with the transmittee then
that period of continuous service shall be deemed to be serv-
ice with the transmittee for the purposes of this subclause.

(2) During a period of annual leave a worker shall receive a
loading of 17 1/2 per cent calculated on his ordinary rate of
wage. Provided that where the worker would have received
any additional rates for work performed in ordinary hours, as
prescribed by this award, had he not been on leave during the
relevant period and such additional rates would have entitled
him to a greater amount than the loading of 17 1/2 per cent,
then such additional rates shall be added to his ordinary rate of
wage in lieu of the 17 1/2 per cent loading. Provided further,
that if the additional rates would have entitled him to a lesser
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amount than the loading of 17 1/2 per cent, then such loading
of 17 1/2 per cent shall be added to his ordinary rate of wage
in lieu of the additional rates. The loading prescribed by this
subclause shall not apply to proportionate leave on termina-
tion.

(3) If any prescribed holiday falls within a worker’s period
of annual leave, there shall be added to that period one day
being an ordinary working day for each such holiday observed
as aforesaid.

(4) Any time in respect of which a worker is absent from
work, shall not count for the purpose of determining his right
to annual leave, unless it is an absence during which he is
entitled to claim sick pay or time spent on holidays, annual
leave and long service leave as prescribed by this award, or it
is an absence approved by the employer.

(5) (a) For the purposes of this clause service shall be deemed
to be continuous notwithstanding—

 (i) the transmission of a business where paragraph (b)
of subclause (1) of this clause applies;

 (ii) any absence from work referred to in subclause (4)
of this clause;

(iii) any absence from work on account of personal sick-
ness or accident proof whereof shall be upon the
worker or on account of leave granted by the em-
ployer;

 (iv) any absence with reasonable cause proof whereof
shall be upon the worker but in such a case the worker
shall inform the employer in writing, if practicable,
within seven days of the commencement of such
absence of the nature of the cause.

(b) Any absence from work by reason of any cause not be-
ing a cause specified in paragraph (a) hereof shall not be
deemed to break the continuity of service for the purposes of
this clause unless the employer during the absence or within
fourteen days of the termination of the absence notifies the
worker in writing that such absence will be regarded as hav-
ing broken the continuity of service.

Such notice may be given to a worker by delivering it to him
personally or by posting it to his last known address in which
case it shall be deemed to have reached the worker in due
course of post or, where a number of workers are absent from
work, by posting up of a notification in the employers estab-
lishment.

(c) An absence from duty referred to in this subclause shall
not, except as provided in subclause (4) of this clause, be taken
into account in calculating the period of twelve month’s con-
tinuous service.

(6) (a) In addition to any payment to which a worker may be
entitled under paragraph (b) of this subclause, a worker whose
employment terminates after he has completed a twelve
monthly qualifying period and who has not been allowed the
leave prescribed under this award in respect of that qualifying
period, shall be given payment as prescribed in subclauses (1)
and (2) of this clause in lieu of that leave or, in a case to which
subclause (7) of this clause applies, in lieu of so much of that
leave as has not been allowed unless—

 (i) he has been justifiably dismissed for misconduct; and

(ii) the misconduct for which he has been dismissed oc-
curred prior to the completion of that qualifying
period.

(b) If, after one month’s continuous service in any qualify-
ing twelve monthly period, a worker leaves his employment,
or his employment is terminated by the employer through no
fault of the worker, the worker shall be paid 12 2/3 hours’ pay
at his ordinary rate of wage in respect of each completed month
of continuous service.

(7) With the consent of the employer and the worker, annual
leave may be taken in more than one period provided that one
of these periods shall not be less than two weeks.

(8) By arrangement between the employer and the worker
annual leave may be allowed to accumulate from year to year
but where the leave to which a worker is entitled or any

portion thereof is allowed to accumulate to meet the conven-
ience of the worker the ordinary wage for that leave shall be
the ordinary wage applicable to the worker at the date at which
he became entitled to the leave unless the employer agrees in
writing that the wage be that applicable at the date the leave
commences.

(9) (a) At the request of a worker, and with the consent of
employer, annual leave prescribed by this clause may be given
and taken before the completion of 12 months continuous serv-
ice as prescribed by subclause (1) of this clause.

(b) If the service of worker terminates and the worker has
taken a period of leave in accordance with this subclause and
if the period of leave so taken exceeds that which would be-
come due pursuant to subclause (6) of this clause the worker
shall be liable to pay the amount representing the difference
between the amount received by him/her for the period of leave
taken in accordance with this subclause and the amount that
would have accrued in accordance with subclause (6) of this
clause. The employer may deduct this amount from monies
due to the worker by reason of the other provisions of this
award at the time of termination.

(c) The annual leave loading provided by subclause (2) of
this clause, shall not be payable when annual leave is taken in
advance pursuant to the provisions of this subclause. The load-
ing not paid, for the period of leave taken in advance, shall be
payable to the worker at the end of the first pay period follow-
ing the worker completing the qualifying period of continuous
service provided in subclause (1) of this clause.

(10) The provisions of this clause shall not apply to casual
workers.

19.—LONG SERVICE LEAVE

The Long Service Leave provisions published in Volume 59
of the Western Australian Industrial Gazette at pages 1 to 6,
inclusive, are hereby incorporated in and shall be deemed to
be part of this award.

20.—PAYMENT OF WAGES
(1) (a) The employer may elect to pay workers in cash, by

cheque or by means of a credit transfer to a bank, building
society or credit union account in the name of the employee.
The day that the credit transfer is credited to the worker’s ac-
count shall be deemed to be the date of payment.

(b) Payment shall be made within three trading days from
the last day of the pay period and if in cash or by cheque shall
be made during the worker’s ordinary working hours.

(c) No employer shall change its method of payment to work-
ers without first giving them at least four weeks’ notice of
such change.

(2) (a) The employer shall pay workers weekly or fortnightly
in accordance with subclause (1) of this clause.

(b) The employer shall not change the frequency of pay-
ment to workers without first giving those workers at least
four weeks’ notice of such change.

(c) The method of introducing a fortnightly pay system shall
be by the payment of an additional week’s wages in the last
weekly pay before the change to fortnightly pays to be repaid
by equal fortnightly deductions made from the next and sub-
sequent pays provided the period for repayment shall not be
less than 20 weeks, or some other method agreed upon by the
employer and the worker.

(3) Workers, who are paid by cash or cheque, whose day off
falls on a pay day shall be paid their wages upon request from
the worker to the employer, prior to the worker taking the day
off.

(4) For the purposes of affecting the rostering off of workers
as provided by this award, ordinary wages may be paid either
for the actual hours worked each pay period or an amount
being calculated on the basis of the average of 38 hours per
week.

(5) A worker who lawfully terminates his employment, or is
dismissed for reasons other than misconduct, shall be paid all
wages due to him by the employer on the day of termination
of his employment or as soon as practicable after the date of
termination of his employment.
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21.—WAGES
The following shall be the minimum fortnightly rates of

wages payable to employees covered by this award—
(1) (a) Classifications Base Supple- Arbitrated Total

Rate mentary Safety Net Award
(per payment Adjustments Rate

fortnight) (per (per (per
fortnight) fortnight) fortnight)

$ $ $ $
(1) Chef 771.90 16.00 48.00 835.90
(2) Qualified Cook 719.20 16.00 48.00 783.20
(3) Cook Employed Alone 678.20 16.00 48.00 742.20
(4) Breakfast and/or Other

Cooks 671.50 16.00 48.00 735.50
(5) Bar Attendant—

Category 1 677.20 16.00 48.00 741.20
(6) Bar Attendant—

Category 2 690.00 16.00 48.00 754.00
(7) Head Waiter/Waitress 719.20 16.00 48.00 783.20
(8) Head Steward/Stewardess 719.20 16.00 48.00 783.20
(9) Hostess 719.20 16.00 48.00 783.20

(10) Waiter/Waitress 662.50 16.00 48.00 726.50
(11) Steward/Stewardess 662.50 16.00 48.00 726.50
(12) Cashier 677.20 16.00 48.00 741.20
(13) Counterhand 662.50 16.00 48.00 726.50
(14) Kitchenhand 656.30 16.00 48.00 720.30
(15) Laundress 656.30 16.00 48.00 720.30
(16) Cleaner 656.30 16.00 48.00 720.30
(17) Yardman 656.30 16.00 48.00 720.30
(18) General Hand 656.30 16.00 48.00 720.30

(b) Supplementary Payments
Supplementary payments prescribed in this clause
are in substitution of any overaward payment as de-
fined hereunder which would otherwise have been
paid as at the date of this variation to the award.
“Overaward payment” is defined as the amount
(whether it be termed “Overaward payment”, “at-
tendance bonus”, or any similar term) which an
employee would receive in excess of the “award
wage” for the classification in which such employee
is engaged. Provided that such payment shall exclude
overtime, shift allowance, penalty rates, disability
allowances, fares and travelling time allowance and
any other ancillary payments of a like nature pre-
scribed by this award.

(c) Arbitrated Safety Net Adjustments
The rates of pay in this award include three arbi-
trated safety net adjustments totalling $24.00 per
week available under the Arbitrated Safety Net Ad-
justment Principle pursuant to either the December
1993 State Wage Decision, the December 1994 State
Wage Decision and the March 1996 State Wage De-
cision. The first, second and third $8.00 per week
arbitrated safety net adjustments may be offset to
the extent of any wage increase payable since 1 No-
vember 1991 pursuant to enterprise agreements or
consent awards or award variations to give effect to
enterprise agreements, insofar as that wage increase
or part of it has not previously been used to offset an
arbitrated safety net adjustment. Increases made un-
der previous State Wage Case Principles or under
the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be
used to offset arbitrated safety adjustments.

(2) In-Charge Rates
An employee (other than a Chef, Housekeeper/Supervisor,

Head Waiter/Waitress or Head Steward/Stewardess) who is
appointed and placed in charge of other employees by the
employer shall be paid the following rates in addition to his or
her normal wage—

Per Fortnight
$

(a) if placed in charge of
 less than 6 employees 18.70

(b) if placed in charge of
 6 to 10 employees 25.00

(c) if placed in charge of
 11 to 20 employees 28.70

(d) if placed in charge of
 more than 20 employees 48.10

21A.—MINIMUM WAGE—ADULT MALES AND
FEMALES

Notwithstanding the provisions of this award, no employee
(including an apprentice), twenty-one years of age or over,

shall be paid less than the minimum rates prescribed by the
Minimum Conditions of Employment Act, 1993, as his ordi-
nary rate of pay in respect of the ordinary hours of work
prescribed by this award.

Where the said minimum rate of pay is applicable the same
rate shall be payable on holidays, during annual leave, sick
leave, long service leave and any other leave prescribed by
this award.

Notwithstanding the foregoing, where in this award an ad-
ditional rate is prescribed for any work as a percentage, fraction
or multiple of the ordinary rate of pay, it shall be calculated
upon the rate prescribed in this award for the classification in
which the employee is employed.

22.—JUNIOR WORKERS
(1) Subject to the provisions of the Liquor Licensing Act,

1988, workers under the age of twenty-one years may be em-
ployed as junior workers in any of the occupations covered by
this award, other than an apprenticeship trade.

(2) The minimum fortnightly rates of wages for work in or-
dinary time to be paid to junior workers shall be as follows—

Percentage of the
Lowest adult male or

female total rate
Under 16 years of age 50
Between 16 and 17 years of age 60
Between 17 and 18 years of age 70
Between 18 and 19 years of age 80
Between 19 and 20 years of age 90
At 20 years of age and over Full Adult Rates

Provided that any junior worker employed in classifications
(5) and (6) in Clause 21.—Wages of this award, shall be paid
full adult rates.

(3) No junior worker aged 18 or 19 years, who is currently
employed by an employer party to this award shall, whilst that
employment continues, suffer any diminution in his current
rate of pay as a result of the introduction of the provisions of
subclause (2) of this clause.

23.—APPRENTICES
(1) Apprentices may be taken to the trade of cooking in the

ratio of one apprentice for every two or fraction of two (the
fraction being not less than one) journeymen employed and
shall not be taken in excess of that ratio unless—

(a) the Union so agrees; or
(b) the Commission so determines.

(2) Wages (per fortnight) expressed as a percentage of the
“Tradesman’s Rate”.

(a) Four Year Term— %
First year 42
Second year 55
Third year 75
Fourth year 88

(b) Three and a Half Year Term—
First six months 42
Next year 55
Next following year 75
Final year 88

(c) Three Year Term—
First year 55
Second year 75
Third year 88

(d) For the purposes of this subclause the term “Trades-
man’s Rate” means the total rate payable to a
“Qualified Cook”, as prescribed in Clause 21.—
Wages of this Award.

24.—BAR WORK
(1) Any employee, other than a Bar Attendant who, in addi-

tion to his or her normal duties is required to dispense liquor
from a bar, shall be paid a flat rate of 73 cents per day in
addition to the rate prescribed for such normal duties.

(2) Any employee employed as a Bar Attendant who, in ad-
dition to the ordinary work of such classification, is required
to be responsible for and/or the purchasing of stock, shall be
paid an amount of $12.00 per fortnight in addition to the rate
prescribed for a Bar Attendant.
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25.—HIGHER DUTIES
(1) Any worker performing work for two or more hours in

any day on duties carrying a higher prescribed rate of wage
than that in which he is engaged, shall be paid the higher wage
for the time so employed, provided that where a worker is
engaged for more than half of one day or shift on duties carry-
ing a higher rate he shall be paid the higher rate for such day
or shift.

(2) Any worker who is required to perform duties carrying a
lower prescribed rate of wage, shall do so without any loss of
pay.

26.—UNIFORMS AND LAUNDERING
(1) Where the employer requires any special uniform to be

worn such special uniform shall be provided by the employer
and shall remain the property of the employer. A special uni-
form shall consist of such articles or clothing such as
monogrammed or coloured jackets, dresses, blouses, overalls,
aprons, caps, collars, cuffs or other special apparel which the
employer may require a worker to wear whilst on duty; pro-
vided that the ordinary apparel usually worn by Waiters and
Stewards shall not be deemed to be special uniforms within
the meaning of this clause.

(2) Subject to subclause (3) hereof, an employer requiring
any of the articles of clothing to be worn as described in
subclause (1) of this clause, shall cause such clothing to be
laundered at his/her own expense or otherwise shall pay to the
employee concerned $4.80 per fortnight worked as a laundry
allowance. The allowance provided herein shall be halved for
employees who work less than half the standard ordinary hours
each fortnight.

(3) Where a cook wears the ordinary apparel usually worn
by cooks such as black and white check or white trousers,
white coats, white shirt, white apron and cap, such garments
shall be laundered at the employer’s expense or otherwise the
employee shall be paid $7.30 per fortnight worked as a laun-
dry allowance. The allowance provided herein shall be halved
for employees who work less than half the standard ordinary
hours each fortnight.

(4) Any dispute in respect to the application of this clause
may be referred to a Board of Reference.

27.—PROTECTIVE CLOTHING
(1) Employees who are required to wash dishes, clean toi-

lets or otherwise handle detergents, acids, soaps or any injurious
substances, shall be supplied with rubber gloves free of charge
by the employer, or be paid, in lieu, an allowance of $2.40 per
fortnight worked. The allowance provided herein shall be
halved for employees who work less than half the standard
ordinary hours each fortnight.

(2) Where the conditions of work are such that workers are
unable to avoid their clothing becoming dirty or wet, they shall
be supplied with suitable protective clothing free of charge by
the employer.

(3) Where the conditions of work are such that workers are
unable to avoid their feet becoming wet, they shall be sup-
plied by the employer free of charge with suitable protective
foot-wear.

(4) All articles supplied shall remain the property of the
employer and shall be returned when required, in good order
and condition, fair wear and tear expected.

(5) Any dispute in respect to the application of this clause
may be referred to a Board of Reference.

28.—WORKER’S EQUIPMENT
All knives, choppers, tools, brushes, towels, and other uten-

sils, implements and materials which may be required to be
used by the employee for the purpose of carrying out his/her
duties, shall be supplied by the employer free of charge. Pro-
vided that where an employee is required by the employer to
use his/her own knives he/she shall be paid an allowance of
$9.70 per fortnight worked. The allowance provided herein
shall be half for employees who work less than half the stand-
ard ordinary hours each fortnight.

29.—LIMITATION OF WORK—DELETED

30.—BOARD AND/OR LODGING
(1) No worker shall be compelled to board and/or lodge on

the employer’s premises and it shall not be a condition of

employment that any worker shall board and/or lodge on the
employer’s premises, but where by mutual consent board and/
or lodging is provided, the employer shall be entitled to de-
duct in respect of such worker the following maximum amounts
per fortnight:

(a) Full board and lodging of 42 meals per fortnight:
(i) Single accommodation $ 121.10

(ii) Shared accommodation $ 90.90
(b) Individual meals $ 2.25 each
(c) Junior workers who are in receipt of less than the

full adult rates, shall not have deducted an amount in
excess of 70 per cent of the rates prescribed in para-
graph (a) hereof.

(d) The rates prescribed in paragraph (a) hereof shall be
reduced pro rata for any period less than a fortnight.

(2) Mutual consent for the purpose of this clause means a
document which the worker has signed agreeing to the amount
of board and/or lodging offered by the employer. Such agree-
ment may be cancelled by either party giving fourteen days’
notice in writing to the other party.

(3) Workers sleeping in shall be provided with a common
sitting room apart from their bedrooms and shall have access
to a properly equipped bathroom and also have access to a
laundry at such times as are mutually agreed upon between
the worker and the employer. Provided where a worker is re-
quired to use a coin operated washing machine and/or dryer in
a laundry, the board and/or lodging charges for that worker
shall be reduced by the amount of $2.60 per fortnight.

(4) Any dispute in respect to the application of this clause
may be referred to a Board of Reference.

31.—TRAVELLING FACILITIES
(1) Where a worker is detained at work until it is too late to

travel by the last ordinary bus, train or other regular public
conveyance to his usual place of residence the employer shall
provide proper conveyance free of charge.

(2) If a worker is required to start work before the first ordi-
nary means of public conveyance (hereinbefore described) is
available to convey him from his usual place of residence to
the place of employment, the employer shall provide a con-
veyance free of charge.

(3) Where a worker is engaged by an employer to proceed to
work at a place above the 26th parallel of South Latitude, the
fares of such worker shall be paid by the employer who may
deduct the amount thereof from the worker’s first and subse-
quent wages. Provided that such amount deducted shall not
exceed fifty per cent of the worker’s wage. Provided further
that the amount so deducted shall be refunded to the worker if
he works for the employer for at least six months, or if the
worker’s services are terminated by the employer before that
time, for any reason other than misconduct.

(4) If a worker referred to in subclause (3) hereof continues
to work for the employer for six months or longer, he shall
upon the termination of his services, other than for miscon-
duct, be supplied with a return ticket to the place of engagement
if he is so returning to that place, or alternatively be paid an
amount equivalent to such return ticket.

(5) The provisions of subclauses (1) and (2) of this clause do
not apply to a worker who usually has his or her own means of
conveyance.

32.—RECORD
(1) Each employer bound by this award shall maintain a

record at each establishment containing the following infor-
mation relating to each worker:

(a) The name and address given by the worker;
(b) The age of the worker if paid as a junior worker;
(c) The classification of the worker and whether the

worker is full-time, part-time or casual;
(d) The commencing and finishing times of each period

of work each day;
(e) The number of ordinary hours and the number of

overtime hours worked each day and the totals for
each pay period; and

(f) The wages and any allowances paid to the worker
each pay period and any deductions made therefrom.
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(2) (a) At the time of payment of wages the worker may be
given a pay slip showing that part of the record specified in
paragraphs (e) and (f) of subclause (1) with respect to the pay
period for which payment is being made.

(b) If a pay slip is not given to the worker as prescribed in
paragraph (a) hereof the worker shall be required to inspect
the record and to sign it, if correct, at the time of payment. The
employer shall not unreasonably withhold the record from in-
spection by the worker.

(3) (a) The record may be maintained in one or more parts
depending on the system of recording used by the employer
provided that if the record is maintained in more than one part,
those parts shall be kept in such a manner as will enable the
inspection referred to in subclauses (2) and (4) to be conducted
at the one establishment.

(b) The employer may, if it is part of normal business prac-
tice, periodically send the record or any part of the record to
another person, provided that the provision of this paragraph
shall not relieve the employer from the obligations with re-
spect to provisions contained elsewhere in this clause.

(c) Subject to this clause the record shall be available for
inspection by a duly authorised official of the union on the
employer’s premises from Monday to Friday, both inclusive,
between the hours of 9.00 am to 5.00 pm (excepting the pe-
riod between 12.00 noon and 2.00 pm). In the case of any
establishment which is only open for business after 5.00 pm
or on a Saturday or Sunday, the record shall be open for in-
spection during all business hours of that establishment.

(d) The union official shall be permitted reasonable time to
inspect the record and, if he requires, take an extract or copy
of any of the information contained therein.

(4) (a) If, for any reason, the record is not available for in-
spection by the union official when the request is made, the
union official and the employer or his agent may fix a mutu-
ally convenient time for the inspection to take place.

(b) If a mutually convenient time cannot be fixed, the union
official may advise the employer in writing that he requires to
inspect the record in accordance with the provisions of this
award and shall specify the period contained in the record which
he requires to inspect.

(c) Within 10 days of receipt of such advice:
(i) Employers who normally keep the record at a place

more than 40 kilometres from the GPO, Perth shall
send a copy of that part of the record specified to the
office of the union; and

(ii) Employers who normally keep the record at a place
less than 40 kilometres from the GPO, Perth shall
make the record available to the union officials at
the time specified by the union official. If the record
is not then made available to the union officials the
employer shall within three days send a copy of that
part of the record specified to the office of the union.

(d) In the event of a demand made by the union which the
employer considers unreasonable the employer may apply to
the Western Australian Industrial Relations Commission for
direction. An application to the Western Australian Industrial
Relations Commission by an employer for direction will sub-
ject to that direction, stay the requirements contained elsewhere
in this subclause.

33.—ROSTER
(1) A roster of the ordinary working hours shall be exhibited

in each establishment in such place as it may be conveniently
and readily seen by each worker concerned.

(2) Such roster shall show—
(a) the name of each worker; and
(b) the hours to be worked by each worker each day.

(3) The roster shall be open for inspection to a duly accred-
ited representative of the union at such times as the “Record”
is so open for inspection.

(4) The roster shall be drawn up in such a manner as to show
the ordinary working hours of each worker (other than a casual
worker) for at least a week in advance of the date of the roster,
and may only be altered on account of the sickness of any
worker, or by mutual consent between the worker and the

employer, or by the employer giving at least three day’s notice
of such alteration to the worker.

34.—CHANGE AND REST ROOMS
Each employer shall provide a change and rest room in cases

where workers do not reside on the premises, which shall be
adequately lighted and ventilated and be sufficiently roomy to
accommodate all workers likely to use it at the one time. Such
rest rooms shall be provided with a lounge, couch or bed, steel
or vermin-proof lockers, suitable floor coverings, and a table
or tables with adequate seating accommodation where work-
ers may partake of meals. These workers shall have access to
a bathroom with hot and cold water facilities.

Where an employer is unable to provide for workers the
facilities prescribed in this clause, he may refer any matter in
dispute to a Board of Reference.

35.—FIRST AID KIT
In each establishment the employer shall provide and con-

tinuously maintain at a place easily accessible to all workers
an adequate First Aid Kit.

36.—POSTING OF AWARD AND UNION NOTICES
(1) A copy of this award, if supplied by the union, shall be

exhibited by the employer on his business premises in such a
place where it may be conveniently and readily seen by each
worker.

(2) The Secretary of the union, or any other duly accredited
representative of the union shall be permitted to post notices
relating to union business in such a place where it may be
conveniently and readily seen by each worker.

37.—SUPERANNUATION
(1) Statutory Obligations:
An employer’s obligation to contribute into an approved

superannuation fund, arising out of the provisions of the Su-
perannuation Guarantee Charge Act 1992, shall be made in
accordance with the provisions of this clause.

(2) Definitions:
(a) “Approved Occupational Superannuation Fund”

means a superannuation fund which complies with
the Occupational Superannuation Standards Act,
1987.

(b) “Ordinary Time Earnings” means the base classifi-
cation rate, including supplementary payments where
appropriate, in charge rates, shift penalties and any
overaward payments, together with any other all
purpose allowance or penalty payment for work in
ordinary time and shall include in respect to casual
employees the appropriate casual loadings prescribed
by this award, but shall exclude any payment for
overtime worked.

(3) An employer’s contribution into an approved occupa-
tional superannuation fund shall be calculated upon the
employee’s ordinary time earnings as defined.

(4) Funds:
An employer’s contribution into a superannuation fund shall

be made into any of the following approved occupational su-
perannuation funds:

(a) The Host West Superannuation Fund administered
by—
Nexis Propriety Limited
111 St George’s Terrace
PERTH WA 6000; or

(b) Westscheme Superannuation Fund administered
by—
The Administrator—Westscheme
Jacques Martin Pty Ltd
88 Colin Street
WEST PERTH WA 6005; or,

(c) any other approved occupational superannuation fund
into which the employer, at the date of this amend-
ment, was contributing for employees covered by this
award; or

(d) any other approved occupational superannuation fund
into which the employer chooses to contribute for
employees covered by this award and which fund is
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then being used for the purpose of contributions made
on behalf of the majority of the employer’s
workforce; or

(e) any other approved occupational superannuation fund
(not coming within the provisions of paragraphs (c)
and (d) of this subclause) into which the employer
and a majority of employees choose to make the su-
perannuation contributions.

(5) Disputes Relating to Choice of Fund:
(a) In the case of an approved superannuation fund cho-

sen pursuant to the provisions of subclause (4)(e) of
this clause, the employer shall notify the Union in
writing of the name of the fund into which the con-
tributions are to be made.

(b) Within 30 days of the notice referred to in paragraph
(a) of this subclause, the Union may challenge the
suitability of the fund chosen and, when no agree-
ment can be reached with the employer, it may refer
the matter to the Western Australian Industrial Rela-
tions Commission for resolution.

(6) Employees’ Additional Voluntary Contributions:
Where the rules of the fund allow an employee to make ad-

ditional contributions to the fund the employer shall, where an
election is made, upon the direction of the employee deduct
contributions for the employee’s wages and pay them to the
fund in accordance with the direction of the employee and the
rules of the fund.

(7) Employee to be Advised of Entitlement:
(a) The employer shall, no later than the end of the first

pay period following the date of operation of this
clause or the date the employee commences employ-
ment, notify each employee, who is not a member of
the fund chosen pursuant to subclause (4) hereof, of
a right to a superannuation entitlement consistent with
the statutory obligations referred to in subclause (1)
of this clause, and provide the employee with an ap-
plication to join the fund together with any written
material explaining the fund.

(b) Notwithstanding any other provision of this clause,
it shall be the employee’s responsibility to make an
election, within the rules of the fund, whether or not
a portion of the contribution made on his/her behalf
should be allocated against the cost of a death or disa-
blement benefit as provided by the fund.

38.—AUSTRALIAN TRAINEESHIP SYSTEM
(1) Scope:
This clause shall apply to a trainee employed under the Aus-

tralian Traineeship System by an employer approved by the
State Management Committee

(2) Definitions:
For the purpose of this clause—

The “Australian Traineeship System” means a structured
system of on-the-job training with an employer and
off-the-job training in a Technical and Further Education
College or other training provider approved by the State
Management Committee.
“Trainee” means an employee engaged under the terms
of this award and in accordance with the provisions of an
Australian Traineeship established pursuant to Section
37D of the Industrial and Commercial Training Act 1975
and approved by the State Management Committee.
“Traineeship Scheme” is a formal agreement of training
approved by the State Management Committee and reg-
istered pursuant to Section 37D of the Industrial and
Commercial Training Act, 1975.
“State Management Committee” means a Committee
comprising representatives from the Confederation of
Western Australian Industry, the Trades and Labor Coun-
cil of Western Australia, Technical and Further Education
(TAFE) and the relevant Federal and State Government
Departments which approve traineeship arrangements by
agreement of each of the parties. The State Management
Committee may be established pursuant to the provisions
of the Industrial and Commercial training Act, 1975, or
any amendment to or substitution of that Act, provided

that any Committee or body established in lieu of the State
Management Committee has the same representatives
structure and decision making processes as that Commit-
tee.

(3) Objective:
(a) The object of this clause is to provide the form and

substance of the conditions of employment, includ-
ing the rates of pay, applicable to persons engaged
under the Australian Traineeship System (ATS) and
who, being a trainee under that system, is covered
by this award.

(b) An objective of the Australian Traineeship System
is to provide employment and training opportunities
for young people so as to enhance their skill levels
and future employment prospects.

(4) Form of Traineeship Agreement:
(a) A traineeship shall be entered into by means of writ-

ten agreement in a form approved by the State
Management Committee and registered in accord-
ance with the provision of the Industrial and
Commercial Training Act, 1975.

(b) A trainee shall not be engaged on a part-time or casual
basis.

(c) The Traineeship Scheme shall be for a minimum
period of 12 months but this period may be varied
with the agreement of the union and the employer
and with the approval of the State Management Com-
mittee.

(5) Duties and Responsibilities:
(a) A trainee shall participate in the approved on-the-job

training scheme and attend the approved off-the-job
training as prescribed in the training system.

(b) An employer shall release a trainee from work to
attend the prescribed off-the-job training course and
shall provide the on-the-job training approved by the
State Management Committee.

(c) The employer shall provide the level of supervision
in accordance with the approved training scheme dur-
ing the traineeship period.

(d) (i) The overall Traineeship Scheme will be moni-
tored by officers of the Department of
Employment and Training.

(ii) An accredited representative of the union shall
have access during ordinary working hours to
inspect the relevant training records and work
books and subject to the approval of the em-
ployer, which shall not be unreasonably
withheld, may interview a trainee with respect
to his/her progress in the Scheme.

(e) An employer shall not, as a consequence of engag-
ing a trainee pursuant to the provisions of this clause,
terminate or otherwise prejudice the employment of
any full-time employee of that employer.

(6) Overtime and Shift Work:
Overtime and Shift Work shall not be worked by trainees

except to enable the requirements of the training scheme to be
effected. When overtime and shift work are worked the rel-
evant penalties and allowances of the award based on the trainee
wage will apply. No trainee shall work overtime or shift work
alone.

(7) Wage Rates:
The wage rate payable to a trainee shall be determined by

multiplying 50% of the appropriate fortnightly wage rate pre-
scribed by this award by 39, which represents the actual number
of weeks spent on the job, and dividing that sum by 52 to
provide a weekly wage. Such wage shall be payable to the
trainee in accordance with the provisions of Clause 20.—Pay-
ment of Wages of this award.

39.—UNDER-RATE WORKERS
(1) Any worker who by reason of old age or infirmity is

unable to earn the minimum wage, may be paid such lesser
wage as may from time to time be agreed upon in writing
between the Union and the employer.

(2) In the event of no agreement being arrived at, the matter
may be referred to a Board of Reference for determination.
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(3) After application has been made to a Board, and pending
that Board’s decision the worker shall be entitled to work for
and be employed at the proposed lesser rate.

40.—PROHIBITION OF CONTRACTING OUT OF
AWARD

All workers covered by the terms of this award shall be paid
not less than the wages prescribed by this award and shall
work in accordance with provisions not less advantageous to
him than the provisions of this award, notwithstanding any-
thing that may be determined to the contrary by the employer,
or by the employer in agreement with the worker.

41.—BREAKDOWNS
The employer shall be entitled to deduct payment for any

day or portion of a day upon which the worker cannot be use-
fully employed, because of any strike by the Union or Unions
affiliated with it, or by any other Association or Union, or
through the breakdown of the employer’s machinery or any
stoppage of work by any cause which the employer cannot
reasonably prevent.

42.—LOCATION ALLOWANCE
(1) Subject to the provisions of this clause, in addition to the

rates prescribed in the wages clause of this award, an employee
shall be paid the following weekly allowances when employed
in the towns prescribed hereunder. Provided that where the
wages are prescribed as fortnightly rates of pay, these allow-
ances shall be shown as fortnightly allowances.

TOWN PER WEEK
$

Agnew 14.80
Argyle (see subclause (12)) 38.50
Balladonia 14.60
Barrow Island 25.10
Boulder 6.10
Broome 23.60
Bullfinch 7.00
Carnarvon 12.00
Cockatoo Island 25.90
Coolgardie 6.10
Cue 15.10
Dampier 20.40
Denham 12.00
Derby 24.50
Esperance 4.50
Eucla 16.50
Exmouth 21.10
Fitzroy Crossing 29.60
Goldsworthy 13.50
Halls Creek 33.70
Kalbarri 5.00
Kalgoorlie 6.10
Kambalda 6.10
Karratha 24.20
Koolan Island 25.90
Koolyanobbing 7.00
Kununurra 38.50
Laverton 15.00
Learmonth 21.10
Leinster 14.80
Leonora 15.00
Madura 15.60
Marble Bar 36.70
Meekatharra 13.00
Mt Magnet 16.10
Mundrabilla 16.10
Newman 14.20
Norseman 12.50
Nullagine 36.60
Onslow 25.10
Pannawonica 19.10
Paraburdoo 19.00
Port Hedland 20.30
Ravensthorpe 7.90
Roebourne 27.80
Sandstone 14.80
Shark Bay 12.00
Shay Gap 13.50
Southern Cross 7.00

TOWN PER WEEK
$

Telfer 34.10
Teutonic Bore 14.80
Tom Price 19.00
Whim Creek 24.00
Wickham 23.40
Wiluna 15.10
Wittenoom 32.50
Wyndham 36.40

(2) Except as provided in subclause (3) of this clause, an
employee who has:

(a) a dependant shall be paid double the allowance pre-
scribed in subclause (1) of this clause;

(b) a partial dependant shall be paid the allowance pre-
scribed in subclause (1) of this clause plus the
difference between that rate and the amount such
partial dependant is receiving by way of a district or
location allowance.

(3) Where an employee:
(a) is provided with board and lodging by his/her em-

ployer, free of charge;
or

(b) is provided with an allowance in lieu of board and
lodging by virtue of the award or an Order or Agree-
ment made pursuant to the Act;

such employee shall be paid 66 2/
3
 per cent of the allowances

prescribed in subclause (1) of this clause.
The provisions of paragraph (b) of this subclause shall have

effect on and from the 24th day of July, 1990.
(4) Except where an employee is eligible for payment of an

additional allowance under subclause (2) of this clause, but on
31 December 1987 was in receipt of an amount in excess of
that under General Order 603 of 1987, that employee shall
continue to receive the allowance at the higher rate until 1
July 1988 when the difference between the rate being paid and
that due under subclause (2) of this clause shall be reduced by
33 1/

3
%; the difference remaining on 1 January 1989 shall be

reduced by 50% from that date and payment in accordance
with subclause (2) of this clause will be implemented on 1
July 1989.

(5) Subject to subclause (2) of this clause, junior employ-
ees, casual employees, part-time employees, apprentices
receiving less than adult rate and employees employed for less
than a full week shall receive that proportion of the location
allowance as equates with the proportion that their wage for
ordinary hours that week is to the adult rate for the work per-
formed.

(6) Where an employee is on annual leave or receives pay-
ment in lieu of annual leave he/she shall be paid for the period
of such leave the location allowance to which he/she would
ordinarily be entitled.

(7) Where an employee is on long service leave or other
approved leave with pay (other than annual leave) he/she shall
only be paid location allowance for the period of such leave
he/she remains in the location in which he/she is employed.

(8) For the purposes of this clause:
(a) “Dependant” shall mean—

(i) a spouse or defacto spouse; or
(ii) a child where there is no spouse or defacto

spouse;
who does not receive a district or location allow-
ance, but shall exclude a dependant whose salary/
wage package includes a consideration of the pur-
poses for which the location allowance is payable
pursuant to the provisions of this clause.

(b) “Partial Dependant” shall mean a “dependant” as
prescribed in paragraph (a) of this subclause who
receives a district or location allowance which is less
than the location allowance prescribed in subclause
(1) of this clause.

(9) Where an employee is employed in a town or location
not specified in this clause the allowance payable for the pur-
pose of subclause (1) of this clause shall be such amount as
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may be agreed between Australian Mines and Metals Associa-
tion, the Chamber of Commerce and Industry of Western
Australia and the Trades and Labor Council of Western Aus-
tralia or, failing such agreement, as may be determined by the
Commission. Provided that, pending any such agreement or
determination, the allowance payable for that purpose shall be
an amount equivalent to the district allowance in force under
this Award for that town or location on 1 June 1980.

(10) Nothing herein contained shall have the effect of re-
ducing any ‘district allowance’ payable to any employee subject
to the provision of this Award whilst that employee as at 1
June 1980 remains employed by his/her present employer.

(11) Subject to the making of a General Order pursuant to
s.50 of the Act, that part of each location allowance represent-
ing prices shall be varied from the beginning of the first pay
period commencing on or after the 1st day in July of each year
in accordance with the annual percentage change in the Con-
sumer Price Index (excluding housing), for Perth measured to
the end of the immediately preceding March quarter, the cal-
culation to be taken to the nearest ten cents.

(12) The allowance prescribed for Argyle is equated to that
at Kununurra as an interim allowance. Liberty is reserved to
the parties to apply for a review of the allowance for Argyle in
the light of changed circumstances occurring after the date of
this Order.

43.—MATERNITY LEAVE
(1) Eligibility for Maternity Leave
An employee who becomes pregnant shall, upon production

to her employer of a certificate from a duly qualified medical
practitioner stating the presumed date of her confinement, be
entitled to maternity leave provided that she has had not less
than 12 months’ continuous service with that employer imme-
diately preceding the date upon which she proceeds upon such
leave.

For the purposes of this clause:
(a) An employee shall include a part-time employee but

shall not include an employee engaged upon casual
or seasonal work.

(b) Maternity leave shall mean unpaid maternity leave.
(2) Period of Leave and Commencement of Leave

(a) Subject to subclauses (3) and (6) hereof, the period
of maternity leave shall be for an unbroken period of
from 12 to 52 weeks and shall include a period of six
weeks’ compulsory leave to be taken immediately
before the presumed date of confinement and a pe-
riod of six weeks’ compulsory leave to be taken
immediately following confinement.

(b) An employee shall, not less than 10 weeks prior to
the presumed date of confinement, give notice in writ-
ing to her employer stating the presumed date of
confinement.

(c) An employee shall give not less than four weeks’
notice in writing to her employer of the date upon
which she proposes to commence maternity leave,
stating the period of leave to be taken.

(d) An employee shall not be in breach of this order as a
consequence of failure to give the stipulated period
of notice in accordance with paragraph (c) hereof if
such failure is occasioned by the confinement occur-
ring earlier than the presumed date.

(3) Transfer to a Safe Job
Where in the opinion of a duly qualified medical practitioner,

illness or risks arising out of the pregnancy or hazards con-
nected with the work assigned to the employee make it
inadvisable for the employee to continue at her present work,
the employee shall, if the employer deems it practicable, be
transferred to a safe job at the rate and on the conditions at-
taching to that job until the commencement of maternity leave.

If the transfer to a safe job is not practicable, the employee
may, or the employer may require the employee to, take leave
for such period as is certified necessary by a duly qualified
medical practitioner. Such leave shall be treated as maternity
leave for the purposes of subclauses (7), (8), (9) and (10) hereof.

(4) Variation of Period of Maternity Leave
(a) Provided the addition does not extend the maternity

leave beyond 52 weeks, the period may be length-
ened once only, save with the agreement of the
employer, by the employee giving not less than 14
days’ notice in writing stating the period by which
the leave is to be lengthened.

(b) The period of leave may, with the consent of the
employer, be shortened by the employee giving not
less than 14 days’ notice in writing stating the period
by which the leave is to be shortened.

(5) Cancellation of Maternity Leave
(a) Maternity leave, applied for but not commenced, shall

be cancelled when the pregnancy of an employee
terminates other than by the birth of a living child.

(b) Where the pregnancy of an employee then on mater-
nity leave terminates other than by the birth of a living
child, it shall be the right of the employee to resume
work at a time nominated by the employer which
shall not exceed four weeks from the date of notice
in writing by the employee to the employer that she
desires to resume work.

(6) Special Maternity Leave and Sick Leave
(a) Where the pregnancy of an employee not then on

maternity leave terminates after 28 weeks other than
by the birth of a living child then—

(i) she shall be entitled to such period of unpaid
leave (to be known as special maternity leave)
as a duly qualified medical practitioner certi-
fies as necessary before her return to work, or

(ii) for illness other than the normal consequences
of confinement she shall be entitled, either in
lieu of or in addition to special maternity leave,
to such paid sick leave as to which she is then
entitled and which a duly qualified medical
practitioner certifies as necessary before her
return to work.

(b) Where an employee not then on maternity leave suf-
fers illness related to her pregnancy, she may take
such paid sick leave as to which she is then entitled
and such further unpaid leave (to be known as spe-
cial maternity leave) as a duly qualified medical
practitioner certifies as necessary before her return
to work, provided that the aggregate of paid sick
leave, special maternity leave and maternity leave
shall not exceed 52 weeks.

(c) For the purposes of subclauses (7), (8) and (9) hereof,
maternity leave shall include special maternity leave.

(d) An employee returning to work after the completion
of a period of leave taken pursuant to this subclause
shall be entitled to the position which she held im-
mediately before proceeding on such leave or, in the
case of an employee who was transferred to a safe
job pursuant to subclause (3), to the position she held
immediately before such transfer.
Where such position no longer exists but there are
other positions available, for which the employee is
qualified and the duties of which she is capable of
performing, she shall be entitled to a position as
nearly comparable in status and salary or wage to
that of her former position.

(7) Maternity Leave and Other Leave Entitlements
Provided the aggregate of leave including leave taken pur-

suant to subclauses (3) and (6) hereof does not exceed 52 weeks:
(a) An employee may, in lieu of or in conjunction with

maternity leave, take any annual leave or long serv-
ice leave or any part thereof to which she is then
entitled.

(b) Paid sick leave or other paid authorised award ab-
sences (excluding annual leave or long service leave),
shall not be available to an employee during her ab-
sence on maternity leave.

(8) Effect of Maternity Leave on Employment
Notwithstanding any award, or other provision to the con-

trary, absence on maternity leave shall not break the continuity
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of service of an employee but shall not be taken into account
in calculating the period of service for any purpose of the award.

(9) Termination of Employment
(a) An employee on maternity leave may terminate her

employment at any time during the period of leave
by notice given in accordance with this award.

(b) An employer shall not terminate the employment of
an employee on the ground of her pregnancy or of
her absence on maternity leave, but otherwise the
rights of an employer in relation to termination of
employment are not hereby affected.

(10) Return to Work After Maternity Leave
(a) An employee shall confirm her intention of return-

ing to her work by notice in writing to the employer
given not less than four weeks prior to the expiration
of her period of maternity leave.

(b) An employee, upon the expiration of the notice re-
quired by paragraph (a) hereof, shall be entitled to
the position which she held immediately before pro-
ceeding on maternity leave or, in the case of an
employee who was transferred to a safe job pursuant
to subclause (3), to the position which she held im-
mediately before such transfer. Where such position
no longer exists but there are other positions avail-
able for which the employee is qualified and the
duties of which she is capable of performing, she
shall be entitled to a position as nearly comparable
in status and salary or wage to that of her former
position.

(11) Replacement Employees
(a) A replacement employee is an employee specifically

engaged as a result of a employee proceeding on
maternity leave.

(b) Before an employer engages a replacement employee
under this subclause, the employer shall inform that
person of the temporary nature of the employment
and of the rights of the employee who is being re-
placed.

(c) Before an employer engages a person to replace an
employee temporarily promoted or transferred in or-
der to replace an employee exercising her rights under
this clause, the employer shall inform that person of
the temporary nature of the promotion or transfer
and of the rights of the employee who is being re-
placed.

(d) Provided that nothing in this subclause shall be con-
strued as requiring an employer to engage a
replacement employee.

(e) A replacement employee shall not be entitled to any
of the rights conferred by this clause except where
her employment continues beyond the 12 months
qualifying period.

44.—TRAINEES
(1) Trainees may be employed in any of the classifications

of work covered by this Award, other than an apprenticeship
trade, for any specified period of time as may be agreed upon
in writing between the Union and the employer concerned.

(2) The wage rate to be paid to a Trainee shall not be less
than 70 per cent of the total wage rate prescribed for classifi-
cation (5) in Clause 21.—Wages of this Award. Provided that
no Trainee 21 years of age and over shall be paid less than the
adult male minimum wage as prescribed from time to time by
the Western Australian Industrial Relations Commission.

45.—ENTERPRISE FLEXIBILITY
(1) Employers and employees covered by this award may

negotiate and reach agreement to apply to vary any provision
of this award so as to make the enterprise or workplace oper-
ate more efficiently according to its particular needs.

(2) Employees may seek advice from, or be represented by,
the union during the negotiations for an agreement.

(3) Where agreement is reached at an enterprise or workplace
and where giving effect to such agreement requires this award, as
it applies at the enterprise or workplace, to be varied, an applica-
tion to vary the award shall be made to the Commission.

(4) A copy of the agreement shall be made available in writ-
ing to all employees at the enterprise or workplace and to the
union party to this award.

(5) The union shall not unreasonably oppose the application
to vary the award to give effect to the terms of the agreement.

(6) When this award is varied to give effect to an agreement
made pursuant to this clause the variation shall become a sched-
ule to this award and the variation shall take precedence over
any provision of this award to the extent of any expressly iden-
tified inconsistency.

(7) The agreement must meet the following requirements to
enable the Commission to vary this award to give effect to it:

(a) that the purpose of the agreement is to make the en-
terprise or workplace operate more efficiently
according to its particular needs;

(b) that the majority of employees covered by the agree-
ment genuinely agree to it;

(c) where the union has members at the enterprise or
workplace, the union has been given reasonable ad-
vice of the intention to negotiate an agreement,
provided that this paragraph shall not apply where
the employer could not reasonably be expected to
have known the union has members at the enterprise
or workplace;

(d) that the award variation necessitated by the agree-
ment does not in relation to their terms and conditions
of employment, disadvantage the employees who
would be affected by the variation.

(8) For the purposes of subclause (7) hereof, an agreement
is taken to disadvantage employees in relation to their terms
and conditions of employment only if:

(a) it would result in the reduction of any entitlements
or protection of those employees under:

(i) the award; or
(ii) any other law of the Commonwealth or State

that the Commission thinks relevant; and
(b) in the context of their terms and conditions of em-

ployment considered as a whole, the Commission
considers that the reduction is contrary to the public
interest.

(9) Nothing in this clause shall be taken as limiting the right
of any party to apply to give effect to an enterprise agreement
under any other provisions of the Industrial Relations Act, 1979.

APPENDIX—RESOLUTION OF DISPUTES
REQUIREMENT

(1) This Appendix is inserted into the award/industrial agree-
ment as a result of legislation which came into effect on 16
January 1996.

(2) Subject to this appendix, and in addition to any current
arrangements the following procedures shall apply in connec-
tion with questions, disputes or difficulties arising under this
award/industrial agreement.

(a) The persons directly involved, or representatives of
person/s directly involved, shall discuss the ques-
tion, dispute or difficulty as soon as is practicable.

(b) (i) If these discussions do not result in a settle-
ment, the question, dispute or difficulty shall
be referred to senior management for further
discussion.

(ii) Discussions at this level will take place as soon
as practicable.

(3) The terms of any agreed settlement should be jointly
recorded.

(4) Any settlement reached which is contrary to the terms of
this award/industrial agreement shall not have effect unless
and until that conflict is resolved to allow for it.

(5) Nothing in this appendix shall be read so as to exclude
an organisation party to or bound by the award/industrial agree-
ment from representing its members.

(6) Any question, dispute or difficulty not settled may be
referred to the Western Australian Industrial Relations Com-
mission.

(7) This appendix shall come into effect on and from 16
August 1996.
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SCHEDULE A—NAMED UNION PARTY
The Federated Liquor and Allied Industries Employees’

Union of Australia, Western Australian Branch, Union of
Workers is a named party to this Award.

SCHEDULE B—RESPONDENTS
El Sombrero Restaurant, Hackett Drive, CRAWLEY 6009
Kings Park Garden Restaurant, Kings Park, PERTH 6000
Beehive Tearooms, 44 Forrest Place, PERTH 6000
Forum Tea & Coffee Lounge, 657 Hay Street, PERTH 6000
Albert’s Coffee Lounge & Take Away Foods, Victoria Av-

enue, PERTH 6000
Noreen’s Snack Bar, 20 Gordon Street, WEST PERTH 6005
Romano’s Night Club & Restaurant, 187 Stirling Street,

PERTH 6000
The Cellars Restaurant, 10 High Street, FREMANTLE 6160
Armadale Coffee Lounge, Shop 8, Armadale Square,

ARMADALE 6112
The Hindquarter Steakhouse, 101 Canning Highway,

SOUTH PERTH 6151
San Remo Pizza Parlour, Shop 1, Centrepoint Shopping

Centre, MIDLAND 6056
Pancake Man, 88 Broadway, NEDLANDS 6009
Chesterton Lodge, 298 Mill Point Road, SOUTH PERTH

6151
Professional Caterers, 157 Riseley Street, BOORAGOON

6154
Metro Drive-In Theatre, 8 Leige Street, INNALOO 6018
Bunbury Cafeteria, 123 Victoria Street, BUNBURY 6230
Double Happy Chinese Restaurant, Cnr. Aberdeen &

Frederick Streets, ALBANY 6330
Victory Cafe, 246 Hannan Street, KALGOORLIE 6430
Tudor Hall Steakhouse, 16 Gordon Street, NORTHAM 6401
Swiss Inn, Foreshore Drive, GERALDTON 6530
Dragon Pearl Chinese Restaurant, Francis Street,

CARNARVON 6701
Eric’s Coffee Lounge, Shop 4, South Hedland Shopping

Centre, SOUTH HEDLAND 6722
Inn-Flight Catering Service, Rowan Street, DERBY 6728
Shell Roadhouse Karratha, Searipple Road, KARRATHA

6714
Meals on Wheels, 67 Cleaver Street, WEST PERTH 6005
Perth City Council, 27 St.George’s Terrace, PERTH 6000
The City of Stirling, Hertha Road, STIRLING 6021
Bank of New South Wales, 109 St George’s Terrace, PERTH

6000
Town & Country Permanent Building Society, 297 Murray

Street, PERTH 6000
Australian Mutual Provident Society, St. George’s Square,

140 St. George’s Terrace, PERTH 6000
Westralian Farmers Co-Op Ltd, 569 Wellington Street,

PERTH 6000
Co-Operative Bulk Handling Ltd, 22 Delhi Street, WEST

PERTH 6005
West Australian Newspapers Ltd, 133 St. George’s Terrace,

PERTH 6000
STW 9, Hayes Avenue, TUART HILL 6060
Coventry Motor Replacements Ltd, 253 Walter Road,

MORLEY 6062
Diamond Poultry Services, Baden Street, OSBORNE PARK

6017
Peters Ice-Cream (W.A.) Pty Ltd, 92 Roe Street, PERTH

6000
Arnott Mills & Ware, Biscuit & Cake Manufacturers, South

Terrace, SOUTH FREMANTLE 6162
Australian Paper Manufacturers, 16 Stirling Highway,

NEDLANDS 6009
The Shell Co. of Australia, 200 St. George’s Terrace, PERTH

6000
B.P. Refinery Pty Ltd, Mason Road, KWINANA 6167

Rottnest Passenger Service Pty Ltd, No. 5 Berth, Barrack
Street Jetty, PERTH 6000

Western Australian Hotels and Hospitality Association In-
corporated (Union of Employers) 438 Vincent Street,
LEEDERVILLE 6007

APPENDIX—S.49B—INSPECTION OF RECORDS
REQUIREMENTS

(1) This appendix is inserted into this award / industrial agree-
ment / order as a result of legislation which came into effect
on 16 January 1996.

(2) Each employer bound by this award / industrial agree-
ment / order shall maintain a time and wages record for each
employee.

(3) The entries in the time and wages records for each em-
ployee shall include the employee’s name and details of the
employee’s job classification or description, and any other
detail required by this award/ industrial agreement / order.

(4) The employer must ensure that each entry in the time
and wages record is retained for not less than seven (7) years
after it is made.

(5) A representative of an organisation of employees shall
have the power to inspect the time and wages records of an
employee or former employee.

(6) The power of inspection may not be exercised for the
purpose of inspecting the time and wages records of an em-
ployee or former employee who—

(a) is not a member of the organisation; and
(b) has notified the employer in writing that the employee

or former employee does not consent to a representa-
tive of an organisation of employees having access
to those records.

(7) The power of inspection may only be exercised by a
representative of an organisation of employees authorised in
accordance with the rules of the organisation to exercise the
power.

(8) The representative is empowered to inspect any notifica-
tion that an employee or former employee does not consent to
a representative having access to time and wages records.

(9) A person who has given a notification referred to in para-
graph (b) of subclause (6) hereof may, by notice in writing to
the employer, withdraw the notification and, upon that with-
drawal, the notification ceases to be of effect.

(10) Before exercising a power of inspection the representa-
tive shall give reasonable notice of not less than 24 hours to an
employer.

(11) An employer shall endeavour to—
(a) maintain the time and wages records of employees

in such a manner that access by a representative of
an organisation to the records of employees does not
give access to records of employees who are not
members of the organisation and have notified the
employer that they do not consent to a representa-
tive of an organisation of employees having access
to the records;

(b) ensure that a representative of an organisation does
not obtain access to the records of employees who
are not members of the organisation and have noti-
fied the employer that they do not consent to a
representative of an organisation of employees hav-
ing access to the records; and

(c) ascertain whether an employee or prospective em-
ployee does not consent to a representative of an
organisation of employees having access to the time
and wages records of the employee or prospective
employee.

(12) A person shall not by threats or intimidation persuade
or attempt to persuade an employee or prospective employee
to give, or refuse to give, written notification that the employee
or prospective employee does not consent to a representative
of an organisation of employees having access to the time and
wages records of that employee or prospective employee.

(13) An employer must ensure that any notification from an
employee or former employee in accordance with this appen-
dix shall be retained for not less than seven (7) years.
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(14) There shall be a liberty to apply to amend this appendix
at any time.

(15) This appendix shall come into effect on and from 16
July 1996.

(16) Any employer or organisation bound by or party to this
award/order/industrial agreement may apply to the Western
Australian Industrial Relations Commission at any time in re-
lation to this clause.

DATED at Perth this 12th day of November 1979.

PUBLIC SERVICE APPEAL
BOARD—

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Jules Rikkers

and

Department of Family and Children’s Services.

No. PSAB 6 of 1995.

PUBLIC SERVICE APPEAL BOARD
COMMISSIONER R.N. GEORGE

MS MARGARET JAMES
MS ASTRID GWYNNE.

23 December 1996.

Reasons for Decision.
THE COMMISSIONER: This is the unanimous decision of
the Public Service Appeal Board (hereinafter referred to as
the “Board”). The matter comes before the Board by way of
an appeal instituted in accordance with the provisions of s.80I
of the Industrial Relations Act 1979, as amended (hereinafter
referred to as “the Act”).

At the outset of proceedings orders were sought and made
that the hearing be conducted in private and that the docu-
ments tendered in proceedings and transcript be sealed in the
records of the Commission in order to protect the confidenti-
ality obligations of the Director General, Department of Family
and Children’s Services (hereinafter referred to as “the Re-
spondent”) to its clients. Consistent with those orders these
Reasons for Decision omit names and other details relevant to
confidentiality requirements.

The appeal as filed is against the decision of the Respondent
to dismiss Mr Jules Henry Rikkers (hereinafter referred to as
“the Appellant”) pursuant to the provisions of Division 3 of
Part 5—Substandard Performance and Disciplinary Matters,
of the Public Sector Management Act, 1994, for offences said
to relate to the Appellant’s failure “to obey lawful written in-
structions” going to the heart of the employment contract
(Respondent Exhibit Book, Annexure K(iv)). The offences are
reflected in charges laid following an investigation arranged
by the Regional Director, Metropolitan Services, and the con-
sequential recommendation that the Appellant be charged in
accordance with s.83(1)(b) of the Public Sector Management
Act, 1994, with committing 34 breaches of discipline. Those
breaches are set out in charges identified in a memo to the
Appellant from the Manager, Human Resources, dated 4 July
1995, in the following terms—

“Charge 1 As required under Public Service Administra-
tive Instruction 707 [4], dealing with Obligations of an Officer,
pursuant to Section 80 [a] of the Public Sector Management
Act 1994, you are charged with failure to obey a lawful writ-
ten instruction given by Ms Sue Chapman, the Senior Casework
Supervisor, by failing to write up the       case Child Maltreat-
ment Allegation Report as requested in writing in a supervision
meeting for the periods 28/10-10/11/93.

Charge 2 As required under Public Service Administrative
Instruction 707 [4], dealing with Obligations of an Officer,

pursuant to Section 80 [a] of the Public Sector Management
Act 1994, you are charged with failure to obey a lawful writ-
ten instruction given by Ms Sue Chapman, the Senior Casework
Supervisor, by failing to write up the       case Child Maltreat-
ment Allegation Report as requested in writing in a supervision
meeting for the periods 11/11-24/11/93.

Charge 3 As required under Public Service Administrative
Instruction 707 [4], dealing with Obligations of an Officer,
pursuant to Section 80 [a] of the Public Sector Management
Act 1994, you are charged with failure to obey a lawful writ-
ten instruction given by Ms Sue Chapman, the Senior Casework
Supervisor, by failing to write up the       case Child Maltreat-
ment Allegation Report as requested in writing in a supervision
meeting for the periods 3/12-16/12/93.

Charge 4 As required under Public Service Administrative
Instruction 707 [4], dealing with Obligations of an Officer,
pursuant to Section 80 [a] of the Public Sector Management
Act 1994, you are charged with failure to obey a lawful writ-
ten instruction given by Ms Sue Chapman, the Senior Casework
Supervisor, by failing to write up the       case Child Maltreat-
ment Allegation Report as requested in writing in a supervision
meeting for the periods 23/12-19/1/94.

Charge 5 As required under Public Service Administrative
Instruction 707 [4], dealing with Obligations of an Officer,
pursuant to Section 80 [a] of the Public Sector Management
Act 1994, you are charged with failure to obey a lawful writ-
ten instruction given by Ms Sue Chapman, the Senior Casework
Supervisor, by failing to write up the       case Child Maltreat-
ment Allegation Report as requested in writing in a supervision
meeting for the periods 20/1-2/2/94.

Charge 6 As required under Public Service Administrative
Instruction 707 [4] dealing with Obligations of an Officer,
pursuant to Section 80 [a] of the Public Sector Management
Act 1994, you are charged with failure to obey a lawful writ-
ten instruction given by Ms Sue Chapman, the Senior Casework
Supervisor, by failing to write up the       case as requested in
a supervision meeting for the periods 30/3-12/4/94.

Charge 7 As required under Public Service Administrative
Instruction 707 [4] dealing with Obligations of an Officer,
pursuant to Section 80 [a] of the Public Sector Management
Act 1994, you are charged with failure to obey a lawful writ-
ten instruction given by Ms Sue Chapman, the Senior Casework
Supervisor, by failing to write up the       case as requested in
a supervision meeting for the periods 13/4-26/4/94.

Charge 8 As required under Public Service Administrative
Instruction 707 [4] dealing with Obligations of an Officer,
pursuant to Section 80 [a] of the Public Sector Management
Act 1994, you are charged with failure to obey a lawful writ-
ten instruction given by Ms Sue Chapman, the Senior Casework
Supervisor, by failing to write up the       case as requested in
a supervision meeting for the periods 27/4-10/5/94.

Charge 9 As required under Public Service Administrative
Instruction 707 [4] dealing with Obligations of an Officer,
pursuant to Section 80 [a] of the Public Sector Management
Act 1994, you are charged with failure to obey a lawful writ-
ten instruction given by Ms Sue Chapman, the Senior Casework
Supervisor, by failing to write up the       case as requested in
a supervision meeting for the periods 11/5-24/5/94.

Charge 10 As required under Public Service Administra-
tive Instruction 707 [4] dealing with Obligations of an Officer,
pursuant to Section 80 [a] of the Public Sector Management
Act 1994, you are charged with failure to obey a lawful writ-
ten instruction given by Mr Martin Garsed, the Senior
Casework Supervisor, by failing to write up the       case as
requested in a supervision meeting for the periods 31/5-14/6/
94.

Charge 11 As required under Public Service Administrative
Instruction 707 [4] dealing with Obligations of an Officer,
pursuant to Section 80 [a] of the Public Sector Management
Act 1994, you are charged with failure to obey a lawful writ-
ten instruction given by Mr Martin Garsed, the Senior
Casework Supervisor, by failing to write up the       case as
requested in a supervision meeting for the periods 14/6-28/6/
94.

Charge 12 As required under Public Service Administra-
tive Instruction 707 [4] dealing with Obligations of an Officer,
pursuant to Section 80 [a] of the Public Sector Management
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Act 1994, you are charged with failure to obey a lawful writ-
ten instruction given by Ms Sue Chapman, the Senior Casework
Supervisor, by not referring the       case to MIPPS as re-
quested in the supervision meeting for the periods 1/9-14/9/
94.

Charge 13 As required under Public Service Administra-
tive Instruction 707 [4] dealing with Obligations of an Officer,
pursuant to Section 80 [a] of the Public Sector Management
Act 1994, you are charged with failure to obey a lawful writ-
ten instruction given by Ms Sue Chapman, the Senior Casework
Supervisor, by not referring the       case to MIPPS as re-
quested in the supervision meeting for the periods 15/9-28/9/
94.

Charge 14 As required under Public Service Administra-
tive Instruction 707 [4] dealing with Obligations of an Officer,
pursuant to Section 80 [a] of the Public Sector Management
Act 1994, you are charged with failure to obey a lawful writ-
ten instruction given by Ms Sue Chapman, the Senior Casework
Supervisor, by not referring the       case to MIPPS as re-
quested in the supervision meeting for the periods 27/10-9/11/
94.

Charge 15 As required under Public Service Administra-
tive Instruction 707 [4] dealing with Obligations of an Officer,
pursuant to Section 80 [a] of the Public Sector Management
Act 1994, you are charged with failure to obey a lawful writ-
ten instruction given by Ms Sue Chapman, the Senior Casework
Supervisor, by not referring the       case to MIPPS as re-
quested in the supervision meeting for the periods 24/11-7/12/
94.

Charge 16 As required under Public Service Administra-
tive Instruction 707 [4] dealing with Obligations of an Officer,
pursuant to Section 80 [a] of the Public Sector Management
Act 1994, you are charged with failure to obey a lawful writ-
ten instruction given by Ms Sue Chapman, the Senior Casework
Supervisor, by not referring the       case to MIPPS as re-
quested in the supervision meeting for the periods 8/12-21/7/
94.

Charge 17 As required under Public Service Administra-
tive Instruction 707 [4] dealing with Obligations of an Officer,
pursuant to Section 80 [a] of the Public Sector Management
Act 1994, you are charged with failure to obey a lawful writ-
ten instruction given by Ms Sue Chapman, the Senior Casework
Supervisor, by not visiting the       child as requested in a
supervision meeting for the periods 3/12-16/12/93.

Charge 18 As required under Public Service Administra-
tive Instruction 707 [4] dealing with Obligations of an Officer,
pursuant to Section 80 [a] of the Public Sector Management
Act 1994, you are charged with failure to obey a lawful writ-
ten instruction given by Ms Sue Chapman, the Senior Casework
Supervisor, by not visiting the       child as requested in a
supervision meeting for the periods 23/12-19/1/94.

Charge 19 As required under Public Service Administra-
tive Instruction 707 [4] dealing with Obligations of an Officer,
pursuant to Section 80 [a] of the Public Sector Management
Act 1994, you are charged with failure to obey a lawful writ-
ten instruction given by Ms Sue Chapman, the Senior Casework
Supervisor, by not visiting the       child as requested in a
supervision meeting for the periods 20/1-2/2/94.

Charge 20 As required under Public Service Administra-
tive Instruction 707 [4] dealing with Obligations of an Officer,
pursuant to Section 80 [a] of the Public Sector Management
Act 1994, you are charged with failure to obey a lawful writ-
ten instruction given by Ms Sue Chapman, the Senior Casework
Supervisor, by not visiting the       child as requested in a
supervision meeting for the periods 15/3-29/3/94.

Charge 21 As required under Public Service Administra-
tive Instruction 707 [4] dealing with Obligations of an Officer,
pursuant to Section 80 [a] of the Public Sector Management
Act 1994, you are charged with failure to obey a lawful writ-
ten instruction given by Ms Sue Chapman, the Senior Casework
Supervisor, by not visiting the       child as requested in a
supervision meeting for the periods 30/3-12/4/94.

Charge 22 As required under Public Service Administra-
tive Instruction 707 [4] dealing with Obligations of an Officer,
pursuant to Section 80 [a] of the Public Sector Management
Act 1994, you are charged with failure to obey a lawful writ-
ten instruction given by Ms Sue Chapman, the Senior Casework

Supervisor, by not visiting the       child as requested in a
supervision meeting for the periods 13/4-26/4/94.

Charge 23 As required under Public Service Administra-
tive Instruction 707 [4] dealing with Obligations of an Officer,
pursuant to Section 80 [a] of the Public Sector Management
Act 1994, you are charged with failure to obey a lawful writ-
ten instruction given by Ms Sue Chapman, the Senior Casework
Supervisor, by failing to write up a Child Maltreatment Alle-
gation Report and close the       case as requested in a supervision
meeting for the periods 4/8-17/8/94.

Charge 24 As required under Public Service Administra-
tive Instruction 707 [4] dealing with Obligations of an Officer,
pursuant to Section 80 [a] of the Public Sector Management
Act 1994, you are charged with failure to obey a lawful writ-
ten instruction given by Ms Sue Chapman, the Senior Casework
Supervisor, by failing to write up a Child Maltreatment Alle-
gation Report and close the        case as requested in a
supervision meeting for the periods 18/8-31/8/94.

Charge 25 As required under Public Service Administra-
tive Instruction 707 [4] dealing with Obligations of an Officer,
pursuant to Section 80 [a] of the Public Sector Management
Act 1994, you are charged with failure to obey a lawful writ-
ten instruction given by Ms Sue Chapman, the Senior Casework
Supervisor, by failing to write up a Child Maltreatment Alle-
gation Report and close the        case as requested in a
supervision meeting for the periods 1/9-14/9/94.

Charge 26 As required under Public Service Administra-
tive Instruction 707 [4] dealing with Obligations of an Officer,
pursuant to Section 80 [a] of the Public Sector Management
Act 1994, you are charged with failure to obey a lawful writ-
ten instruction given by Ms Sue Chapman, the Senior Casework
Supervisor, by failing to write up a Child Maltreatment Alle-
gation Report and close the         case as requested in a
supervision meeting for the periods 15/9-28/9/94.

Charge 27 As required under Public Service Administra-
tive Instruction 707 [4] dealing with Obligations of an Officer,
pursuant to Section 80 [a] of the Public Sector Management
Act 1994, you are charged with failure to obey a lawful writ-
ten instruction given by Ms Sue Chapman, the Senior Casework
Supervisor, by failing to write up a Child Maltreatment Alle-
gation Report and close the        case as requested in a
supervision meeting for the periods 27/10-9/11/94.

Charge 28 As required under Public Service Administra-
tive Instruction 707 [4] dealing with Obligations of an Officer,
pursuant to Section 80 [a] of the Public Sector Management
Act 1994, you are charged with failure to obey a lawful writ-
ten instruction given by Ms Sue Chapman, the Senior Casework
Supervisor, by failing to write up a Child Maltreatment Alle-
gation Report and close the        case as requested in a
supervision meeting for the periods 24/11-7/12/94.

Charge 29 As required under Public Service Administra-
tive Instruction 707 [4] dealing with Obligations of an Officer,
pursuant to Section 80 [a] of the Public Sector Management
Act 1994, you are charged with failure to obey a lawful writ-
ten instruction given by Ms Sue Chapman, the Senior Casework
Supervisor, by failing to write up a Child Maltreatment Alle-
gation Report and close the        case as requested in a
supervision meeting for the periods 8/12-21/12/94.

Charge 30 As required under Public Service Administra-
tive Instruction 707 [4] dealing with Obligations of an Officer,
pursuant to Section 80 [a] of the Public Sector Management
Act 1994, you are charged with failure to obey a lawful writ-
ten instruction given by Ms Sue Chapman, the Senior Casework
Supervisor, by failing to write up a Child Maltreatment Alle-
gation Report and close the        case as requested in a
supervision meeting for the periods 22/12-14/1/95.

Charge 31 As required under Public Service Administra-
tive Instruction 707 [4] dealing with Obligations of an Officer,
pursuant to Section 80 [a] of the Public Sector Management
Act 1994, you are charged with failure to obey a lawful writ-
ten instruction given by Ms Sue Chapman, the Senior Casework
Supervisor, by failing to write up a Child Maltreatment Alle-
gation Report and close the         case as requested in a
supervision meeting for the periods 5/1-18/1/95.

Charge 32 As required under Public Service Administra-
tive Instruction 707 [1], dealing with Obligations of an Officer,
pursuant to Section 80 [d] of the Public Sector Management
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Act 1994, you are charged with not conscientiously discharg-
ing your duties from the 1st October 1993 during the prescribed
hours of duty.

Charge 33 As required under Public Service Administra-
tive Instruction 707 [2] dealing with Obligations of an Officer,
pursuant to Section 80 [b] [ii]of the Public Sector Manage-
ment Act 1994, you are charged with breaching a public sector
standard of conduct by virtue of not behaving at all times with
courtesy and consideration to the public, in relation to inci-
dents of the 6th April, 27 April and 1st May, as detailed in the
Perth City Mission complaint on the 10 May 1995.

Charge 34 As required under Public Service Administra-
tive Instruction 707 [8], pursuant to Section 80 [d] of the Public
Sector Management Act 1994, you are charged with not com-
plying with and giving effect to the requirements of Section
1.3 of the Case Practice Manual, dealing with Documenta-
tion, by virtue of failure to write up as per the 6 counts in the
case and 9 counts in the         case as mentioned above. (This
Manual is issued for the guidance of Social Workers in the
performance of their duties and is deemed central to the terms
and conditions of your employment).”

[Respondent Exhibit Book, Annexure A]
The grounds upon which the appeal is based are detailed in

the Schedule to the application as follows—
“Schedule.

(1) The appellant, Mr Jules Henry Rikkers, was em-
ployed under the provisions of the Public Service
Act 1978 on 4 May 1982 as a temporary officer oc-
cupying the position of Social Worker Level 1 at the
Department for Community Welfare.

(2) The appellant was granted permanency with the pub-
lic sector on 29 July 1982.

(3) The appellant became a Level 5 officer on 1 August
1987.

(4) On 4 July 1995 the appellant was charged by the
respondent pursuant to Section 83(l)(b) of the Pub-
lic Sector Management Act alleging breaches of
discipline. 34 charges have been laid against the ap-
pellant.

(5) On 11 July 1995, the appellant advised the respond-
ent that pursuant to Section 86(l)(c) and 86(2) the
charges were hereby denied.

(6) On 13 July 1995 the respondent advised the appel-
lant that a disciplinary inquiry had been established
to investigate the charges.

(7) On 10 August 1995 the respondent advised the ap-
pellant that as an outcome of the disciplinary inquiry
it was recommended that the appellant be dismissed
with immediate effect.

(8) On 21 August 1995 the appellant was dismissed in
accordance with Division 3 of the Public Sector
Management Act with 4 weeks salary in lieu of no-
tice.

(9) The appellant claims that the decision to dismiss is
harsh and unfair on the following grounds.

(a) That the respondent failed to manage any per-
ceived performance issues with respect to the
appellant’s work.

(b) That the respondent denied the appellant natu-
ral justice by failing to comply with the
provisions of the Public Sector Management
Act 1994.

(c) That in all the circumstances the decision of
the respondent is harsh and unjust.

(10) The appellant seeks an Order from the Board for re-
instatement effective from the date of dismissal
without loss of any entitlements or benefits.”

[Respondent Exhibit Book, Annexure B]
The grounds of appeal are supplemented by the following

further particulars relating to ground 9.
“FURTHER AND BETTER PARTICULARS
PSAB 6 OF 1995
Clause 9(a)

That the employer failed to manage any performance issues
with respect to the appellant’s work in accordance with the
‘Management of Employee Substandard Performance’ Guide-
lines for the Public Sector.

Clause 9(b)
1) That the employer failed to comply with Section 8

of the Public Sector Management Act 1994 by not
treating the appellant fairlyand (sic) consistently and
subjected him to arbitrary and capricious acts.

2) That the employer failed to comply with the provi-
sions of Division 3 ‘Disciplinary Matters’ of the
Public Sector Management Act 1994.

Clause 9(c)
The decision to dismiss the appellant was harsh and unjust

on the grounds that the employer:
a) failed to identify and manage any sub-standard per-

formance issues;
b) failed to provide proper supervision and training;
c) condoned the act by failing to act within a reason-

able time period against the employee for the alleged
failure to comply with an alleged written lawful in-
struction;

d) failed to advise employees that the Workload Meas-
urement Form constituted a written lawful
instruction;

e) failed to issue alleged written instructions that were
reasonable;

f) failed to advise the appellant that failure to comply
with an alleged instruction could result in his dis-
missal;

g) failed to consider the unblemished service record and
the length of service of the appellant when taking
action against him;

h) failed to consistently apply the provision of the Pub-
lic Sector Management Act 1994.”

[Respondent Exhibit Book, Annexure B]
In the course of dealing with preliminary matters it was ac-

knowledged by the parties that Charge 5 had been found not to
be proven by the panel undertaking the disciplinary inquiry
and need not be addressed in these proceedings. It was also
conceded on behalf of the Respondent that Charge 34 refers to
matters the subject of other charges appealed against and should
therefore be dismissed. The Board takes this to mean that
Charge 34 is withdrawn by the Respondent and also need not
be addressed. In addition to what was said in relation to Charges
5 and 34 Ms Gaines for the Appellant submitted by way of a
preliminary point that Charge 32 concerned a matter of per-
formance rather than discipline and should therefore have been
laid pursuant to s.80(a) of the Public Sector Management Act
1994 rather than s.80(d) as specified. In these circumstances,
it was argued, Charge 32 should also be withdrawn. Ms Smith
made no concessions in this regard and submitted that nothing
under the provisions of the Public Sector Management Act
1994 prohibited the taking of disciplinary action in connec-
tion with substandard performance and in any event, the issue
was not one of substandard performance because the compe-
tency of the Appellant was not under question. If it were it
was said that the appropriate action would have been taken
pursuant to s.79 of the Public Sector Management Act 1994.
Having considered the submissions on this issue the Board
determined that the question was not one to be decided as a
preliminary point and that it would be dealt with having heard
full argument.

A request by Ms Gaines to also have the question of whether
the dismissal was in the nature of a summary dismissal and as
a consequence, the question of onus dealt with as preliminary
matters were also refused on the basis that they were issues
more appropriately considered in the light of full argument.

As to the remaining charges it is relevant to note at this point
that following evidence on behalf of the Appellant given by
Ms S. Banks, a Senior Group Worker working with what is
known as the MIPPS programme and on behalf of the Re-
spondent by Ms S.D. Chapman, a Senior Casework Supervisor
with responsibility from September 1993 for the supervision
of the Appellant, that charges 1, 2, 6, 7, 8, 11, 12, 13, 14, 15,
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16 and 31 were withdrawn, leaving twenty charges which the
Respondent continued to press.

Charges 1, 2, 6, 7, 8 and 11 were withdrawn because they
relate to items included within Workload Measurement Forms
completed by Ms Chapman in consultation with the Appellant
which had been identified as priority 3 work. It was conceded
by Ms Chapman in her evidence that priority 3 work was work
which was expected to be completed in a period which ex-
ceeded 10 working days and while such work was expected to
be completed within a reasonable period (identified by her as
being 1 to 2 months), that period did not become finite until
the work was upgraded to priority 2. As such, charges that the
Appellant failed to obey lawful instructions to complete the
work identified in the two week period to which each of the
Workload Measurement Forms applied could not be sustained.
It was noted by Ms Smith in withdrawing these charges that
while charge 20 also related to work identified as priority 3,
the work had been outstanding over a four week period and it
had therefore been decided to continue to press that charge.

Charges 12, 13, 14, 15 and 16 each concern a charge of fail-
ure to obey a lawful written instruction to refer a client family
for inclusion in the MIPPS programme. This was a matter
identified as a priority 2 item in the Workload Measurement
Forms covering the periods identified in the respective charges.
These charges were withdrawn following the evidence of Ms
Banks that the Appellant had in fact made the referral in the
appropriate way but that Management responsible for the
MIPPS programme had decided due to the circumstances of
the particular case that the family could not be engaged in the
programme at that time and should instead be placed on the
programme’s “pending list”.

Charge 31 was withdrawn because it related to a period dur-
ing which the Appellant had suffered a heart attack.

It was submitted by Ms Gaines that for all charges, with the
exception of charges 32 and 33, the question to be answered
by the Board is whether the tasks specified and prioritised in
the Workload Measurement Forms for the periods identified,
constitute lawful written instructions. It is conceded by Ms
Smith and accepted by the Board that if they do not, then all of
the charges based upon that proposition must be found not to
be proven (see Ms Smith at transcript page 510).

Workload Measurement Forms were said to have been de-
signed specifically for the Whitfords District Office as an aid
to supervision and to ensure the proper management of work-
loads and case allocations. They were never, according to Ms
Gaines, intended to be used for the purpose indicated in the
laying of the charges by the Respondent.

Workload Measurement Forms are arranged so that specific
relevant information can be entered as a fortnightly record of
work commitments . The first column records each task/case/
project and other ongoing commitment for which the employee
named on the form is responsible. The following three col-
umns record what are referred to as the “intensity” (the number
of hours estimated to be required to complete the work identi-
fied), the “priority” (the number of working days in which the
work is expected to be finalised) and the “actual” hours taken
(although the “actual” column is not filled out on any of the
forms before the Board, with the exception of the form for the
period 30 March 1994 to 12 April 1994 which relates to charges
6 and 21 and records 20.5 actual hours worked). The priority
allocated to each task is identified on a scale of 1 to 3. Priority
1 work is categorised as “urgent” and is expected to be com-
pleted in less than five working days. Priority 2 work is
categorised as “important” and is expected to be completed in
less than 10 working days. Priority 3 work is categorised as
“hold” and is expected to be completed in an unspecified pe-
riod in excess of 10 working days. The final column of the
Workload Measurement Form is headed “comments” and is
used to describe in summary form what it is that is required to
be done in respect to each matter identified in the first col-
umn. All of this information is usually entered by the supervisor
as part of fortnightly supervision meetings which can last up
to two to three hours to reflect outcomes negotiated with the
officer named on the Workload Measurement Form. In some
cases, however, it would seem that the form is actually filled
out by the officer to whom it applies and this occurred on at
least one occasion in respect of the Appellant.

Copies of the Workload Measurement Forms relevant to the
charges against the Appellant are included in the Respond-
ent’s Exhibit Book at Annexure J.

As to the charges themselves, it was argued by Ms Gaines
that it could be demonstrated that the Appellant rarely had
available to him a full 10 days in a supervision period to com-
plete the work identified in the Workload Measurement Forms.
She also drew attention to evidence which indicated that the
actual number of hours of work required to complete the tasks
given priority 1 or 2 exceeded in some cases the actual number
of ordinary working hours available within the fortnight to
complete those tasks and that no allowance was made for other
work which inevitably arose during the period concerned that
had not been contemplated in the course of the supervision
meeting. Further, it was argued, the Appellant had never re-
fused to do the work he is charged with failing to complete
and the work involved in some instances had been finalised up
to 18 months prior to the time when the charges against him
were laid. While a number of the charges had been withdrawn
it was pointed out that charges 1, 2 and 4 were said to relate to
work completed up to 18 months prior to them being laid,
charges 6 to 11 and 17 to 22 were said to relate to work final-
ised approximately 12 months prior and charges 12 to 16 and
23 to 31 were said to relate to work completed approximately
5 to 6 months prior. In drawing the Board’s attention to these
time-frames Ms Gaines asked why, if the matters with which
the Appellant had been charged were so serious, were they not
acted upon at the time instead of being used as a basis for his
dismissal so long after the work in question had been com-
pleted. In Ms Gaines’ submission it is not open to the
Respondent to condone the manner in which the Appellant
conducted himself for so long and then some considerable time
later rely upon the behaviour condoned to justify dismissal.

According to Ms Gaines all the charges against the Appel-
lant concern performance issues as opposed to disciplinary
issues and it is asserted in that context that the Respondent
itself had failed in its obligations to comply with its own guide-
lines issued in 1992 (Appellant Exhibit Book, Appendix
M—Attachment F) and further, failed to distinguish between
poor performance and discipline or to properly apply the man-
agement standards and guidelines set out in policy documents
entitled Management Of Employee Substandard Performance
(Appellant Exhibit Book, Appendix M—Attachment E) and
Managing The Disciplinary Process (Appellant Exhibit Book,
Appendix M—Attachment D) issued by the Public Service
Commission, as it then was, in June 1992 and March 1994
respectively. Ms Gaines drew the Board’s attention to the sum-
mary report and recommendations prepared as a consequence
of the disciplinary inquiry conducted by the Respondent (Ap-
pellant Exhibit Book, Appendix I) and noted that the inquiry
panel itself acknowledged that charge 32 involved a perform-
ance issue and recognised a need for the Respondent to review
its performance procedures.

As to charge 33, it was said by Ms Gaines that the evidence
showed that on 27 April 1995, one of the dates referred to in
the charge as being a date on which the Appellant had behaved
without courtesy or consideration to a representative of the
Perth City Mission, that the Appellant had in fact had no con-
tact with that organisation. It was further said that the inquiry
into that matter by the Respondent had found the Appellant’s
response in the circumstances to have been appropriate.

Finally Ms Gaines attacked the process followed by the
Respondent in the laying of the charges against the Appellant
on the basis that there had been a failure to comply with S.81
of the Public Sector Management Act, 1994, which requires
that notice in writing be given of suspected breaches of disci-
pline and that an opportunity to respond be allowed before the
laying of charges. While Ms Gaines acknowledged that de-
fects in the original process are not usually fatal to a decision
to dismiss (see Gary Mark Raxworthy and the Authority for
Intellectually Handicapped Persons, 69 WAIG 2266) that does
not mean that proper process can be ignored. The Raxworthy
case was also referred to as authority for the proposition that
if on appeal an act of misconduct on which a decision to dis-
miss is based is shown not to have occurred, then the basis for
the decision under appeal is lost (supra at 2666) and further,
that it would be wrong to dismiss a person for one reason and
then seek to justify the decision before an Appeal Board for
different reasons (supra 2667). Other authorities were referred
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to in connection with the giving of lawful commands and the
unfairness of dismissals for incompetence without the dis-
missed employee having been afforded proper supervision and
training. These authorities were raised in the context of the
assertion on behalf of the Appellant that he did not wilfully
refuse to perform the work required of him or repudiate the
employers authority and that the allegations against him had
not been identified or properly managed as performance is-
sues.

Evidence in support of the Appellant was also called from
Ms S. Banks, Mrs C. Jones, Ms M. Radici and Messrs G.
Cusak and R. Morgan.

Ms Radici, who worked at the Whitfords District Office for
approximately 5 years to about September 1994, confirmed
evidence provided by Mrs Jones as to the purpose for which
workload measurement forms had been developed at the
Whitfords District Office. According to Ms Radici their pur-
pose had never changed and to her knowledge had never been
considered to constitute a lawful written instruction. There was,
however, an expectation by “most people” (transcript p.246)
that priority 1 and 2 matters would be attended to in the time
specified. Priority 3 matters would not always be completed
and would be re-prioritised in the following supervision ses-
sion. It was also said by Ms Radici that often there were more
hours of work scheduled on Workload Measurement Forms
than there were normal working hours available to do that work
and that new work allocated during the supervision period was
not incorporated in the forms. How supervisors dealt with that
situation varied according to Ms Radici and of three supervi-
sors under whom she worked, Ms Chapman was the only one
who she could recall who did not record the new allocations.
In terms of interpersonal relationships, Ms Radici observed
that she thought the Appellant got along with most people,
although there were some with whom he did not. Under cross-
examination Ms Radici confirmed that there was an expectation
that an officer’s case notes would be held on file and not on a
computer as the Appellant claimed was his practise.

Mr Cusak, who in his capacity as Juvenile Justice Officer
with the Ministry of Justice had close contact with the Appel-
lant between October 1993 and December 1994 in relation to
a young offender who was also a ward of the state, spoke highly
of the Appellant. Under cross-examination Mr Cusak was asked
about a case conference described by him as being of a high
level and involving senior officers. Mr Cusak could not recall
having before him at that conference case notes from the Ap-
pellant that would normally be circulated prior to the event.
Mr Cusak conceded that it was usual for case notes to be made
available prior to a case conference, but added that this did not
seem to be the case in recent times “in regard to completely
separate matters and personnel outside of this court” (tran-
script p.258) and that he did not recall the absence of case
notes on that occasion creating any difficulties.

Mr Morgan’s evidence was that he had known the Appellant
in a personal and professional capacity since about 1987/88.
The professional relationship had been developed through
community involvement and through programs run by the
North Western Metropolitan Regional Youth Services Inc
where Mr Morgan is employed as a Chief Development Of-
ficer of a Youth Service. Mr Morgan spoke highly of the
Appellant’s professional and interpersonal attributes and sug-
gested that from his observations of persons with whom the
Appellant worked, it appeared that there was a deliberate at-
tempt by some officers, including the Manager of the Whitfords
District Office, Mr P. Ward, to isolate the Appellant and that
some people “seem to have the knives out for Jules” (tran-
script p.345).

We turn now to the facts as they appear from the evidence
and the circumstances which leads to the laying of the charges
against the Appellant.

The work of the professional staff of the Respondent is sub-
ject to a Case Practice Manual (Respondent Exhibit Book,
Annexure P) developed following the recommendations of the
Foster Care Enquiry Report of January 1992, more commonly
known as the Harries/O’Brien Report (Respondent Exhibit
Book, Annexure Q). Under the Terms of Reference for its de-
velopment the Case Practice Manual is intended to articulate
the Department’s requirements for and principles of quality
casework practice in a document which includes requirements

having the status of Administrative Instructions. The Case
Practice Manual in fact was primarily based upon existing
practice already defined in other Departmental manuals and
documents. Its purpose is to provide a quick but authorative
reference to basic practice standards required across a broad
spectrum of Departmental work. It is a requirement that it be
read in conjunction with more detailed policy and practice re-
quirements outlined in specific manuals and documents which
define the Department’s policies in specific areas of practice.
It is clearly explained in the Foreward to the Case Practice
Manual that—

“The practice requirements outlined in the Manual cannot
take into account all eventualities. Field Officers may need,
on occasions, to rely on their knowledge and skills to make a
judgement to deviate from practice requirements. On those
occasions Field Officers should consult with senior staff (eg
Senior Casework Supervisors, District Managers, Regional
Directors) before deviating from practice requirements. In those
cases, decisions must be fully documented.” (Respondent Ex-
hibit Book, Annexure P—Foreword to the Manual). The
Appellant conceded that he was aware of those documents
and their contents.

Chapters 1.3, 1.6, 1.8, 1.9, 2.2, 2.4, 5.1 and 5.3 of the Case
Practice Manual are of particular relevance to these proceed-
ings in that they set out the requirements of Field Officers and
Responsible Senior Officers in relation to recording, assess-
ment and supervision issues which form part of the charges
against the Appellant. Under Chapter 5.3.1 Responsibilities
of Supervisors, the manual specifies as follows:

“5.3.1 Responsibilities of Supervisors
Their are a number of inter related responsibilities in

the supervisory role including the need to:
— review and assess individual cases and assist

the Field Officer to improve their skills in
working with clients through a better under-
standing and insight of the casework process;

— provide advice and direction to the Field Of-
ficer at various stages in their casework and in
their other areas of responsibility;

— assist and support the Field Officer in consid-
ering their individual development goals and
training needs;

— integrate these elements in a performance man-
agement framework which identifies and
records the responsibilities, directions and pri-
orities of the individual Field Officer’s role.

Various components of the role may be undertaken by
different Responsible Senior Officers, but one, normally
a Team Leader, Senior Casework Supervisor or Assistant
Manager must be specifically responsible to ensure the
supervision is adequate and all the components have been
attended to and integrated.

To be effective in this role the Responsible Senior Of-
ficer must ultimately have the authority to direct the Field
Officer. Under normal circumstances however, the proc-
ess of supervision should be an enabling one. The Field
Officer should be supported to achieve their own solu-
tions and directions to meet agreed goals.”

[Respondent Exhibit Book, Annexure P]
This establishes the authority of casework supervisors.
Mr Callega gave evidence on behalf of the Respondent in

his capacity as Principal Social Worker about the Harries
O’Brien Inquiry (Supra) the Melissa Inquiry (Respondent
Exhibit Book, Annexure R) and the Duty of Care Inquiry (Re-
spondent Exhibit Book, Annexure S), including the impact of
recommendations arising out of those inquiries on the devel-
opment of professional practice and standards within the
Department of Family and Children Services. According to
Mr Callega these three inquiries are referred to in foundation
and other training programmes within the Department and if
all staff had not physically been given a copy of the reports
they had certainly been made well aware of their existence
and the issues arising from them. He confirmed that the fun-
damental importance of case recording and supervision of case
practice highlighted in the reports had resulted in the produc-
tion of the Case Practice Manual in December 1992. A quality
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assurance unit was also later established and a case conduct
system implemented in July of 1994.

The requirement to maintain quality case notes in an accept-
able form is dealt with in both the Case Practice Manual, which
has the force of and is supported by administrative instruc-
tions, and in a policy document developed in July 1993
concerning client file management. In Mr Callega’s evidence
it is not acceptable to depart from the procedures set out in the
Case Practice Manual and the client file management system
in relation to case reporting. Case reporting is said by Mr
Callega to go directly to the Social Workers code of ethics and
professional standards. In this regard he said “...if you don’t
record, you effectively don’t meet the professional standards
of your profession and nor do you allow a client to have the
right to test the perception, or the record, of the contact with
the agency.” (Transcript p.424) In Mr Callega’s view a Social
Worker at the Appellant’s level would be expected to be a
model for others in this regard.

As to casework supervision Mr Callega gave evidence that
Senior Casework Supervisors have the authority to direct case-
work officers but that a Social Worker may object to or disagree
with such directions. In that circumstance it is said that the
Social Worker is required to document and submit the objec-
tion or disagreement to the responsible senior officer and seek
an alternative direction. It is not, however, open to a Social
Worker to adopt a course different to that directed simply be-
cause the Social Worker holds a different view.

Under cross-examination Mr Callega conceded that time
frames specified in practice manuals, administrative instruc-
tions and procedures are not always able to be adhered to but
stressed that any deviation from those time frames need to be
authorised and are considered to represent the exception rather
than the rule. In response to a question from a member of the
Board Mr Callega also confirmed that in the course of his
responsibilities for quality assurance he arranges for and is
involved in case audits by way of random selection or refer-
rals from District Offices and is available as a consultant to
Senior Casework Supervisors and Managers who have con-
cerns about the quality of the casework of staff. In the exercise
of those responsibilities Mr Callega confirmed that no issues
had arisen or been referred to him in relation to the Whitfords
District Office where the Appellant was employed.

Mr M. Garsed, who is currently employed as a Team Leader
at the Joondalup District Office, gave evidence that during his
employment as Team Leader at the Whitfords District Office
prior to moving to Joondalup he had on occasions supervised
the Appellant during absences of Ms Chapman on leave. The
last of those occasions was in the two and half months preced-
ing the Appellant’s suspension from duty while he was working
as Duty Officer.

In his evidence for the Respondent Mr Garsed stressed the
complexity and responsibility involved in the area of statutory
child protection and the emphasis placed, not only by the Re-
spondent but by others both nationally and internationally, on
the need for careful recording and documentation in child pro-
tection matters. This emphasis is confirmed by Mr Garsed to
be highlighted in the reports and recommendations of the Har-
ries/O’Brien Inquiry (Supra) which issued in 1992. Mr Garsed
also confirmed that the report and its recommendations are
well known to persons engaged in the field of social work.
The report and recommendations address what Mr Garsed
explained to be basic social work practice which is reinforced
in the Department’s Case Practice Manual and in its guide to
child protection practice.

In the context of the requirement for case files to be prop-
erly maintained Mr Garsed was referred to the task of writing
up and in closing case files which had been identified by the
Appellant in his evidence as something of a “rubber stamp”
process and thus not of a high priority. This view was not
supported by Mr Garsed who explained the importance of the
writing up and closing of case files and the relevance of that
task in terms of accountability to the client, the Department,
the courts and other agencies.

It is against the background that the charges against the Ap-
pellant need to be assessed.

The failure of the Appellant to write up casework is at the
root of each of the charges laid except one. This trait has been
evident in his work history since as far back as November

1986 when his performance was the subject of a review for
the purpose of progression from Social Worker Level 2/4 to
Senior Social Worker Level 5. In the report of the Social Work
Supervisor who reviewed the Appellant’s performance, mat-
ters were raised that are in common with the matters relevant
to the present proceedings. This is exampled by the following
extracts from the Relieving Social Work Supervisors report.

“1. Procrastination in Recording
A marked feature of his work is his failure to com-
plete recording promptly. This problem is not
attributable to his having a heavier workload than
other officers. No significant improvement has been
noted in spite of the issue being raised in the past,
and suggestions offered to alleviate the problem.
.....

 4. Confrontationist style in supervision
When Mr Rikkers is unsure of the appropriateness
of a course of action he creates a confrontation when
seeking ratification of his decisions. Comments
which he sees as critical result in his becoming de-
fensive, resistant and rude.

 5. Style of Interaction
The style Mr Rikkers adopts in interaction with oth-
ers causes problems. He denies this, brushing aside
the issue, stating, “We have a personality conflict”.”
[Respondent Exhibit Book, Annexure O]

That report and the Appellant’s written response were con-
sidered by the Director of the then Department for Community
Services who endorsed the recommendation that progression
to Senior Social Worker level 5 be deferred and be reconsid-
ered on 1 November 1987. Progression to level 5 was
subsequently approved on November 17 1987 with affect from
1 August 1987.

The behaviour noted in the course of the Review referred to
above is consistent with the behaviour noted in a referee re-
port prepared in March 1994 by Ms C. Jones, a Senior Case
Work Supervisor with the Respondent who had worked with
the Appellant in the same office in the then Department for
Community Development for more than six years, the latter
five of which involved her in acting as the Appellant’s Team
Leader. While noting that the Appellant had demonstrated the
skills necessary to be a competent Social Worker, the report
also identified similar concerns to those recorded in 1986. These
are exampled in the following extracts from the referee report
prepared by Mrs Jones.

“1. HIGH LEVEL COMMUNICATION SKILLS—
WRITTEN, ORAL AND INTERPERSONAL
... file notes are often not up to date or nonexistent,
forms are not filled in, closing summaries are not
completed and lengthy delays have occurred in the
scheduling of conferences and reviews.
...
...At times colleagues have found him insensitive,
arrogant and obstructive. This inability to positively
engage staff and develop trust relationships with them
on a consistent basis would seriously hamper Jules
in carrying out Team Leader duties.

2. SUPERVISORY, MANAGEMENT AND LEAD-
ERSHIP SKILLS
...Jules lack of rigour in his written work would also
be a serious deficit in a role that is likely to be re-
sponsible for quality assurance functions.

3. TEAM SKILLS OR EXPERIENCE IN WORKING
IN A MULTI-DISCIPLINARY SETTING
...Jules has a good understanding of team building
strategies, group dynamics and working co-opera-
tively with a range of different professional and
non-professional groups. As with his supervision
skills however he has difficulty in translating this
knowledge to practise because of his interpersonal
skills.

4. CASEWORK AND/OR COMMUNITY WORK
SKILLS AT AN ADVANCED LEVEL
...It is unfortunate that these accomplishments are
marred by Jules less than adequate performance of
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file maintenance and administrative functions and
requirements. ...However, as with my comments in
relation to Jules supervision skills his enthusiasm and
theoretical knowledge base are not enough to com-
pensate for interpersonal difficulties.
[Respondent Exhibit Book, Annexure C]

Comments from other sources in a similar vein are recorded
at Annexure F to the Respondent’s Exhibit Book.

So far as the present proceedings are concerned the focus on
the Appellant’s shortcomings in the areas of case file mainte-
nance and the writing up of case notes commenced in about
1992.

It was the evidence of Mrs Jones who was called as a wit-
ness by the Appellant that she had supervised him in her
capacity as Team Leader from about the middle of 1991 to
May 1992 when he left for Canada on a work exchange pro-
gramme and again on his return from Canada in 1993 until the
appointment of Ms Chapman as Senior Casework Supervisor.
In that time she had held concerns about his case reporting,
preparation of file notes, failure to keep files up to date and
the writing up and closing of cases.

These concerns were highlighted in 1992 prior to the Appel-
lant leaving for Canada on a work exchange programme. At
that time there were some twelve cases which had not been
closed or written up as required. In order that this could be
remedied Mrs Jones ceased allocating work to the Appellant
“...a couple of months at least, probably longer...” before his
departure (Transcript p234). Despite her view that this was
ample time to complete the tasks outstanding the Appellant
left approximately five cases incomplete. Mrs Jones herself
attempted to write up the remaining files from documents and
notes located in his room, some of which could be identified
with case files and some of which could not. The consequence
of this was said to be that much of the material available was
useless and that files could not be actioned for lack of infor-
mation. The matter was raised by Mrs Jones with her Manager,
Mr Ward, whom she understands took it up with the Appellant
on his return from Canada. Mrs Jones also confronted the
Appellant on his return from Canada about his case recording
practices and informed him that if he did not comply with
Departmental guidelines and standards she would take the
matter up with her Manager. According to Mrs Jones when
she raised these issues with the Appellant he expressed the
view that face to face work was more important than note tak-
ing.

Mrs Jones’ concerns about the Appellant’s failure to write
up casework were said to have been raised with him regularly
in the course of supervision meetings. At no time, however,
had any formal performance management process been put in
place by either her or her manager, Mr Ward, with whom she
had discussed her concerns. Mrs Jones did not question the
competence of the Appellant and in describing her assessment
of his professional capacity she said—

“.....—Jules had very mixed relationships with his col-
leagues within the department. My sense was you either
loved or hated Jules and there was kind of never in be-
tween. I personally had quite a good working relationship
with Jules but I think that was because we were able to
achieve a very open, give and take about how we viewed
the other’s behaviour and we were able to give each other
quite honest and forthright feedback when we didn’t ap-
preciate what the other person was doing. Other staff at
Whitfords and other people within the department didn’t
feel quite as confident in doing that with Jules, and I know
a number of staff felt quite intimidated and threatened by
him and there were a lot of staff that didn’t want anything
to do with him.”
[Transcript page 227]

Mrs Jones also informed the Board that the Workload Meas-
urement Forms central to proceedings had been originally
developed by herself and a Mr Mario Gallo, in consultation
with other staff, for use at the Whitfords District Office. The
forms were intended to assist in dealing with workload prob-
lems and case allocations, aid supervision and protect Social
Workers by relieving them from the responsibility for work
prioratisation through a programmed review process in which
such matters were decided by the Supervisor. According to
Mrs Jones the Workload Measurement Forms were never

intended to be used for disciplinary purposes and to her knowl-
edge they had never been used in that way until the present
case. Further, contrary to the findings of the Inquiry Panel at
page 2 of its Summary Report (Appellant Exhibit Book, Ap-
pendix I at page 65) Workload Measurement Forms were never
intended or regarded by Mrs Jones to constitute a lawful writ-
ten instruction.

As far as Mrs Jones is aware, Workload Measurement Forms
were not adopted for general use by the Department of Family
and Children Services and the only other District Office in
which they were used was Mirrabooka.

In about September 1993 Mrs Jones was replaced as the
Appellant’s supervisor by a Ms C. Chapman who had been
appointed in August of that year as a Senior Casework Super-
visor at the Whitfords District Office.

It was the evidence of Ms Chapman that the position of Sen-
ior Case Work Supervisor had been created in 1993 in response
to the outcome of an inquiry conducted following the death of
a state ward. The purpose of the position was said to be to
relieve the Managers of District Offices of casework supervi-
sion responsibilities. Senior Case Work Supervisors carry no
case load and apart from having responsibility for the overall
supervision of casework, are also required to chair case con-
ferences.

Ms Chapman confirmed evidence given by others in the pro-
ceedings before the Board as to the purpose for which Workload
Measurement Forms had been originally developed, that be-
ing to facilitate peer consultation, monitor case loads and
prioritise casework of Social Workers at the Whitfords Dis-
trict Office. From the time of her appointment as Senior Case
Work Supervisor, however, Ms Chapman considered that her
clear mandate as a supervisor of casework was to ensure qual-
ity assurance and accountability. Ms Chapman thought that all
staff, with the exception of the Appellant, were fully aware of
this and that the Workload Measurement Forms were seen as
confirmation of what was required of them as a consequence
of their fortnightly supervision sessions.

Ms Chapman considered that Workload Measurement Forms
constituted lawful written instructions, despite the fact that
the aggregate number of hours estimated to complete the tasks
as recorded on the forms regularly exceeded the normal work-
ing hours of 75 in a fortnight. There was no conflict in this, in
Ms Chapman’s view, because of the way in which tasks were
prioritised with priority 3 tasks expected to be completed in
an unspecified period in excess of two weeks and therefore
able to be carried over for one to two months. In addition to
this, it was said that priority 1 and 2 tasks could be carried
over subject to renegotiation with the Senior Case Work Su-
pervisor. In fact it was conceded by Ms Chapman that while
other social workers mostly completed priority 1 and 2 tasks
within the times specified, that was not always the case and
there was no officer employed at the Whitfords District Office
who it could be said had met the time requirements of all pri-
ority 1 and 2 tasks.

Before commencing supervision of the Appellant in 1993,
Ms Chapman said that she had been spoken to by the Manager
of the Whitfords District Office, Mr P. Ward, about concerns
he had brought to the Appellant’s attention in relation to his
performance and in particular, his persistent failure to write
up file notes, case notes, case summaries and case closures.
This was said by Ms Chapman to have been raised by her with
the Appellant when she commenced as his supervisor in terms
of accountability requirements and her intention to make her
own assessment of his performance. It was Ms Chapman’s
evidence that from that time, she frequently talked with the
Appellant in the course of fortnightly supervision sessions
about his failure to attend to written work. This was a persist-
ent issue of concern and despite stressing the importance of
writing up casework and attempts to assist with the offer of
clerical assistance and aids such as dictaphones and comput-
ers, file notes were not produced when asked for. According
to Ms Chapman the Appellant consistently explained his fail-
ure to write up his casework by reference to lack of time and
other priorities. This was not, however, accepted by Ms
Chapman due to conscious efforts which had been made to
contain his case load. Ms Chapman’s evidence in this regard
was supported by Mr Garsed who also gave evidence that he
had conducted an examination of work allocations made to
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the Appellant and two other employees for the period October
1993 to January 1995. The result of that examination showed
that in the review period the Appellant had a total of 30 alloca-
tions which averaged out at 1.9 per month. This compared
with the average allocations of 4.1 per month for the other
staff members compared with.

While it is clear from Ms Chapman’s evidence that the issue
of writing up casework was a constant source of discussion
between her and the Appellant and that frequent attempts had
been made to stress with him the importance of such work,
there were no written or verbal warnings that his continued
failure to meet requirements in this regard could lead to disci-
plinary action. In Ms Chapman’s view ample written warnings
were to be found in Workload Measurement Forms prepared
in the course of supervision sessions and in a memo dated 19
May 1994 to Mr Garsed, who was to take over the supervision
of the Appellant during her leave. That memo, which was cop-
ied to the Appellant and to Mr Ward, the Manager of the
Whitfords District Office at the time, was in the following
terms—

“Jules is aware that I have serious concerns regarding
his failure to write up file notes, case notes and closure
summary’s of investigations. His current case load is made
up of only a few active cases eg ........... and ..... family.
The rest need closing.

Jules has been “allocated ............. to manage whilst Rex
Jones is on leave. It is a volatile situation and Rex is en-
couraging Suzanne Lewis to consider a referral to the new
........Family Support Programme (residential).

Jules has been told that he is not to have a student until
his own work reaches a satisfactory standard. Time man-
agement is obviously an area that needs improvement.

A submission to the Director re .......... wardship status
is well overdue.

Sue Chapman”
[Respondent Exhibit Book, Annexure I (iii)]

It was not the case, in Ms Chapman’s evidence, that the
Appellant was not capable of performing the work the subject
of the charges before the Board. When asked why she held
that view Ms Chapman responded by saying “because I think
that he is a very intelligent person and that he is verbally very
adept. His written work, when he produces it, can be of a good
quality. I can see no reason why he couldn’t produce the work
that was required.” (transcript p.282). In the end, however,
Ms Chapman said that the relationship between herself and
the Appellant became strained and that she had lost respect for
him both professionally and personally.

It was conceded by Ms Chapman under cross-examination
that apart from setting agreed objectives in the preparation of
Workload Measurement Forms, there had been no formal proc-
ess implemented by way of performance management or
performance appraisal in accordance with procedures set down
by what was then known as the Public Service Commission
and issued in manual form for the guidance of public sector
agencies and by the Department itself (see Appellant Exhibit
Book, Attachment M—Appendices (E) and (F)).

It was also conceded by Ms Chapman that she had failed to
address the underlying issues of the charges against the Ap-
pellant through the formal processes available. This was said
by Ms Chapman to have been brought about by the difficulty
of her position in that she had no line authority in such matters
and that it was not her place to issue formal warnings. It was
confirmed by the Principle Social Worker for the Respondent,
Mr Callega, that Ms Chapman’s understanding of her position
in relation to line authority was consistent with the view held
by the Department and had been the subject of discussions at
Departmental level in which he was involved.

In early 1995 a Ms Donna Dean, who worked at the
Whitfords District Office from March 1994 to December 1995
as a Child Protection Worker and for short periods as Acting
Manager and Acting Senior Case Work Supervisor, found it
necessary in her capacity as Acting Manager to take urgent
action in respect of one of the Appellant’s files in his absence
on sick leave. Ms Dean gave evidence that the matter was
serious in that it related to potential child abuse. When two
officers of the Department visited the address recorded on the
file which had been under the Appellant’s control, it was

discovered that the mother and the children had not lived there
for quite some time. In an attempt to obtain a current address
for the family and information as to what had happened in the
many months since the date of the last notes on the file, Ms
Dean conducted a search of the Appellant’s office and compu-
ter without success. Mr Garsed also gave evidence that he had
assisted Ms Dean in her search for information that should
have been on file. Mr Garsed confirmed that the search had
not resulted in the location of the information sought but that
during the search he had come across a number of telephone
messages which made a pile some four inches in height. On
being asked for an explanation following his return from sick
leave the Appellant informed Mr Garsed that the telephone
messages were used as “memory joggers” in the preparation
of case notes. Ms Dean’s concerns were such that she recorded
them in a memo to the Appellant dated 13 January 1995 which
was passed on to him by the Senior Case Work Supervisor,
Ms Chapman, on 6 February 1995 following his return from
sick leave. That memo noted, inter alia—

“Some of my concerns about this case are—
1. No current file notes
2. No current working file
3. No current address
4. No pinkie for recent allegation
5. Protection concerns in relation to the al-

leged sexual abuse by the father
6. Protection concerns in relation to the al-

leged physical abuse of Jason and possibly
the other children.

I believe it is necessary that we have a case discussion
to develop a plan in relation to this family. I see this as a
matter of URGENCY.”
[Respondent Exhibit Book, Annexure J—tab 32]

These matters resulted in the laying of charges 1 to 16.
When asked in the course of her evidence about the purpose

and use of Workload Measurement Forms Ms Dean inormed
the Board that—

• she had never been informed that they constituted a
lawful written instruction but knew that the work
identified was expected to be completed within the
times set;

• all work identified was not always completed in the
relevant fortnightly period;

• she was never informed that she could be subject to
disciplinary action if all work identified was not com-
pleted; and

• she was aware of no person other than the Appellant
having been charged for failing to comply with work
requirements contained in Workload Measurement
Forms.

Ms Dean, also confirmed that difficulties arising from un-
foreseen matters in the course of a fortnightly period which
affected work priorities could be renegotiated with the super-
visor within that period.

The Appellant was also spoken to by Ms Chapman and Mr
Garsed on his return from sick leave on 6 February 1995 about
his backlog of work and was presented with and asked to sign
a document which the Board takes to be an attempt to for-
mally manage the performance of the Appellant. That document
was in the following terms.

“JULES RIKKERS
This document acknowledges the serious concerns regard-
ing the backlog of work including Case Notes/Closures
and Child Maltreatment Allegation visits which have not
been recorded and placed on file by Mr Rikkers.
On return to work on 6/2/95 Mr Rikkers will undertake
to meet with Sue Chapman (Senior Casework Supervi-
sor) and Martin Garsed (A/Manager) to discuss and plan
the above situation in regard to his work.
PROPOSAL 1.
Mr Rikkers to be given 11 working days (6/2/95 until 24/
2/95 inclusive) to clear his backlog. Ms Chapman to
prioritize with Mr Rikkers the order in which the work
will be done.
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During this 11 day work period Mr Rikkers will not re-
ceive any work telephone calls or make any outgoing work
calls, except to clarify matters related to the backlog. Mr
Rikkers will not be placed on the Duty Roster between 6/
2/95 and 24/2/95 inclusive.
Mr Rikkers will not be asked to go on any investigations
until after 24/2/95. Mr Rikkers will be regarded by cli-
ents/other agencies as “not available” until 27/2/95.
PROPOSAL 2.
From 27/2/95 (except for 1 weeks leave in early March)
Mr Rikkers will be placed on one months trial as the main
Duty Officer for Whitford District Office.
His Duty hours will be 3.5 days per week approximately.
Acting Team Leader and District Admin. Officer will work
together to draw up the new Roster.
On the other available 1.5 days approximately Mr Rikkers
will write up all referrals, attend allocation meetings etc.
This trial is only on the following basis:

1. That all long term Casework/C.M.A. backlog
is cleared and approved by Ms Chapman.

2. That Mr Rikkers keeps up to date with ALL
Duty Referrals ie: all records and intake forms
completed within 24 hours.

3. That there is no excessive delays in respond-
ing to client needs by telephone or personal
caller.

4. That only in EXTREME  circumstances will
back up be available from other Field Offic-
ers.

5. That Mr Rikkers is not required to undertake
long term casework after his return to work
on 6/2/95.

This trial will be reviewed after one month with Mr
Rikkers, Ms Chapman and
Martin Garsed.
.................................
Ms Sue Chapman
Senior Casework Supervisor
Whitford District Office
03.02.95
.................................
Mr Martin Garsed
A. Manager
Whitford District Office
03.02.95
...................................
Jules Rikkers
Senior Social Worker
Whitford District Office”
[Respondent Exhibit Book, Annexure C(ii)]

A hand written note signed by Mr Garsed and dated 23 Feb-
ruary 1995 records the fact that the document was given to the
Appellant in the presence of Ms Chapman on 6 February 1995
but that he had refused to sign it.

Despite the Appellant’s refusal to sign the document pre-
sented to him by Mr Garsed and Ms Chapman it would appear
from the evidence that the proposals contained in it were put
into effect. The Appellant was taken off all casework and given
approximately three weeks to do nothing but clear up the back-
log of file notes and write case summaries. This was followed
by a period during which he was relieved of all casework re-
sponsibilities and was placed as fulltime Duty Officer. In his
first month in that capacity while the Appellant was on trial it
was Ms Chapman’s evidence that he went “reasonably well”
(Transcript p.293) but that things started to slip back when the
trial finished.

On 23 February 1995 the Appellant produced a case sum-
mary report on a child maltreatment allegation presented on
16 March 1993. This report was seen by Ms Chapman on or
about the day it was produced. The matter dealt with in the
report is the subject of charges 17 to 31. Prior to the produc-
tion of the report there had been no case notes on the file, as
there should have been, recording action taken on the allega-
tion. The report recorded a number of home visits over a period

of some ten months, most of which Ms Chapman was sur-
prised that she had no knowledge of through her discussions
with the Appellant in supervision sessions. Because of this
Ms Chapman checked the dates against the staff movements
book and found that there was little if any correlation between
the visits identified in the report and the entries in the staff
movements book. As a consequence of this Ms Chapman wrote
a memo dated 7 March 1995 to Mr Garsed, Acting Manager at
the time at the Whitfords District Office, and to Mr J. Booth,
Director, Northern Metropolitan Region, identifying as a seri-
ous matter the inconsistencies between the Appellant’s report
and the staff movements book. In her memo Ms Chapman
requested that if there was no justifiable explanation from the
Appellant then “disciplinary action be taken at a Regional level”
(Respondent Exhibit Book, Annexure C(ii)). Mr Garsed passed
Ms Chapman’s memo to Mr Booth expressing concern not
only about the inconsistencies between the home visits recorded
in the report and the entries in the staff movements book but
also about the time which had elapsed between the allocation
of the child maltreatment allegation and the time of interviews
conducted in respect of that allegation. In response Mr Booth
requested the following action.

1. An audit of the Appellant’s cases from the time of
his return from special leave in May 1993 to March
1995.

2. A report from the Appellant’s immediate Supervisor
on his performance.

3. A report from the Manager of that District.
[Respondent Exhibit Book, Annexure C(iv)]
On 10 April 1995 Ms Chapman reported to the District man-

ager and the Regional Director on the results of the case audit
and on the Appellant’s performance. On her analysis of the
cases held by the Appellant on 3 February 1995, prior to his
removal from casework to write up outstanding work, none
were up to date. The case audit forms the basis of charge 32.

In relation to the request for a report on the Appellant’s per-
formance Ms Chapman attached a reference provided by the
Appellant’s previous supervisor, Ms C. Jones, dated 16 March
1994 which reflected many of the difficulties still being expe-
rienced (See extracts from the referee report prepared by Mrs
Jones recorded earlier in these Reasons for Decision) (Respond-
ent Exhibit Book C(v)). The use of the reference was said by
Ms Chapman to have been done to give a balanced perspec-
tive in that it had been tendered by the Appellant himself. Ms
Chapman’s reliance on the Referee report was qualified, how-
ever, by the comment that she was less impressed with the
Appellant’s casework skills than was Mrs Jones.

Ms Chapman’s report was discussed by a Management group
including Ms Chapman, the Substantive Manager of the
Whitfords District Office, Mr J. Carter, and the Acting Direc-
tor, Special Field Services Directorate, Mr C. Simpson, who
agreed that the matter should be referred to the Metropolitan
Director for follow up.

What followed was that Mr Simpson wrote to the Appellant
on 11 may 1995 referring him to the specific issues raised by
Ms Dean in her memo dated 13 January 1995 and to the con-
tradiction in office records raised by Ms Chapman in her memo
dated 7 March 1995, as well as unspecified concerns about the
Appellant’s case management procedures. The Appellant was
given five working days to respond and was advised that the
matter was to then be referred to the Director, Metropolitan
Field Services, for “possible further action in relation to is-
sues of suspected substandard performance and suspected
breaches of discipline as outlined in section 79 and 80 of the
Public Sector Management Act 1994.” (Appellant Exhibit
Book, Appendix E). This was followed on 18 May 1995 by a
request that the Appellant also respond to a letter from the
Manager, Youth Services, Perth City Mission, referring to three
incidents involving the Appellant and a Ms M. Hughes from
the Perth City Mission which gave rise to the following seven
complaints.

“1 Unprofessional manner in dealing with issues in front
of clients and students

2. The aggressive tone of voice used to intimidate an-
other agency staff

3. Talking to clients about personal views on other agen-
cies
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4. Accusing another agency staff member of ‘breaking
in’ with no substantial evidence. (Mabel and the stu-
dent did not go into the family house) and were
unaware that Summer needed to break in to a house
she stated was rarely locked.

5. Telling a client about his reluctance of case manage-
ment and internal department policy

6. Closing a case with no follow-on paper work to im-
plement YHA for client

7. Being extremely defensive, abusive, aggressive and
intimidating when questioned about his profession-
alism”

[Appellant Exhibit Book, Appendix F]
While this complaint forms the basis of Charge 33, the Ap-

pellant was not informed when he was asked to respond to its
terms of the fact that the matter raised a further potential breach
of discipline.

Responses were provided by the Appellant on 17 May 1995
and 25 May 1995 respectively. (Respondent Exhibit Book,
Annexure E)

On 28 June 1995 Mr R. Cox, Human Resources Officer,
Metropolitan Region, prepared a report, in consultation with
Ms Chapman which summarised the issues raised by Ms Dean
and Ms Chapman in January and March 1995 respectively.
The report also summarised the Appellant’s performance his-
tory going back to 1986, the action taken to assist his
performance, the impact of substandard performance on the
Department, the degree of the problems identified in the mat-
ters raised, the impact of performance assistance action and
external advice or intervention sought. The report did not,
however, make any reference to the responses of the Appel-
lant to the matters summarised. The report concluded that the
Appellant had “...demonstrated over a considerable period of
time, that he is reluctant to follow orders such as

— completing Child Maltreatment Allegation forms
— recording case/actions outcomes
— abiding by the Case Practice manual—(Section 1.3

in particular)
all of which leave the Department vulnerable in a Court of
Law,...”

(Respondent Exhibit Book, Annexure F)
and recommended that—

• charges be laid in accordance with S.83(1)(b) of the
Public Sector Management Act, 1994 in relation to
34 specified matters;

• charges be laid in accordance with the procedures
set out in S.86 of the Public Sector Management Act,
1994;

• the Appellant be suspended without pay in accord-
ance with S.82(1) of the Public Sector Management
Act, 1994; and

• if the charges were found to be proved that the Ap-
pellant be dismissed pursuant to S.86(3) of the Public
Sector Management Act, 1994.

On July 4, 1995 Mr Tomlinson, the Manager, Human Re-
sources, wrote to the Appellant informing him that following
the investigation arranged by the Regional Director, Metro-
politan Services, he had endorsed the recommendation that
the Appellant be charged in accordance with Section 83(1)(b)
of the Public Sector Management Act, 1994 with committing
thirty four breaches of discipline (now the subject of these
proceedings) and that he be suspended without pay. The memo
advised that on receipt of the Appellant’s response to the
charges a determination would be made pursuant to S.86(3)
which could lead to the termination of his services. On 11 July
1995 the Appellant responded denying the charges (Respond-
ent Exhibit Book, Annexure G (ii)). On 12 July 1995 the
Appellant was advised in writing that the Director, Metropoli-
tan, had been required to hold a disciplinary inquiry into the
charges pursuant to Section 84(4)(a) of the Public Sector Man-
agement Act, 1994 (Respondent Exhibit Book, Annexure G
(i)). On 19 July 1995 following proceedings before the Com-
mission the suspension of the Appellant was lifted and he was
temporarily located at 189 Royal Street, East Perth pending
the outcome of the inquiry.

A panel established for the purpose of conducting the disci-
plinary inquiry completed its work and reported to the Director
General in accordance with Section 86(8)(a) of the Public
Sector Management Act, 1994, on 10 August 1995 making
the following recommendations pursuant to Section 86(3)(a).

“The Panel undertaking the Discipline Inquiry relating
to the behaviour of Mr Jules Rikkers and the offences
that he has been charged with, has concluded that all the
charges are founded, except charge number 5.

The Panel undertaking the Disciplinary Inquiry has con-
cluded that the offences are serious, and therefore warrant
action, which the Panel believes should be the dismissal
of Mr Jules Rikkers, from the employment of the Family
and Children’s Services.”
[Appellant Exhibit Book, Attachment I—p68]

In the course of its inquires the panel interviewed seven staff
of the Whitfords District Office, four of whom gave evidence
in the proceedings before the Board, in addition to the Appel-
lant who it interviewed on two occasions.

On 10 August 1995 the Regional Director, Metropolitan
Services advised the Appellant in writing that as a consequence
of the findings of the disciplinary inquiry he would be recom-
mending to the Manager, Human Resources, that the Appellant
be dismissed pursuant to Section 86(3)(b)(vi) of the Public
Sector Management Act 1994 and advising that pursuant to
Section 86(9)(b)(ii) the recommendation was open to accept-
ance or variation by the Manager, Human Resources,
presumably on behalf of the employing authority (Respond-
ent Exhibit Book, Annexure K (i)).

On 14 August 1995 the Manager, Human Resources wrote
to the Appellant confirming the recommendation of the Direc-
tor, Metropolitan Services and inviting within seven days
written or oral submissions on the findings of the inquiry and
the recommended penalty before the matter was given further
consideration. Two copies of the “Summary Report and Rec-
ommendations of the Disciplinary Inquiry” were enclosed
(Respondent Exhibit Book, Annexure K (i)). On 21 August
1995 a meeting took place between the Manager, Human Re-
sources, the Appellant and Ms Jo Gaines, his union
representative. At the conclusion of that meeting the Appel-
lant was informed that his services were to be terminated as at
the close of business on that day and paid one months salary in
lieu of notice. This was confirmed in a letter of the same date.
(Respondent Exhibit Book, Annexure K(iv)

We turn now to address what are purported to be the Grounds
of Appeal set out in the Further and Better Particulars to the
Notice of Appeal.

Ms Smith submitted that the Grounds of Appeal appear to
go only to the question of penalty but acknowledged that the
case had been run on the basis that it is proper for the Board to
make a determination as to whether each of the charges are
proven. No issue was taken on this point and the determina-
tion of the Board is made on that basis. It is also necessary,
however, to address the issue of alleged denial of natural jus-
tice as set out in Ground 9(b).

Ground 9(b) goes to the question raised by Ms Gaines in
relation to the process followed by the Respondent in bringing
the charges against the Appellant and whether he was as a
consequence denied natural justice. This question can be shortly
dealt with by reference to what is commonly known as the
Raxworthy case (69 WAIG 2266). In that matter the Board
had before it a claim that the Appellant had been denied natu-
ral justice. It dealt briefly with the substance of the claim and
went on to say.

“Whilst it is clear that in a matter of this nature an of-
ficer is entitled to particulars of the allegations made
against him, he is only entitled to such particulars as can
in fact be given and not manufactured. Natural justice is
a frequently misunderstood concept in this jurisdiction.
Some think it requires that before an employee is dis-
missed the employer should conduct a formal enquiry but
that is not the case. The rules of natural justice do not
require the inflexible application of fixed rules but merely
required fairness in all the circumstances. Moreover,. as
stated in Twist v. Randwick Municipal Council (1976)
136 CLR 106 where, as here, there is a full right of ap-
peal by a hearing de nov, defects in the original process
are not usually fatal.
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The nature of an appeal made undersection 80I(l)(e) is
somewhat different from the authority ordinarily given
to the Commission to enquire into whether a dismissal is
fair or not. The decided cases make it clear that in claims
of unfair dismissal per se the Commission is not to act as
an appellate court and substitute its own view as if it were
the employer, but rather determine whether the employ-
er’s conduct was in all the circumstances reasonable.
Hence in cases of misconduct the test is not whether to
the satisfaction of the Commission the misconduct oc-
curred, but whether the employer had a reasonable
suspicion amounting to a belief that the misconduct had
in fact occurred (see Mavromatidis vs TNT Pty Ltd (1987)
67 WAIG 1650). However. these proceedings are ex-
pressly an appeal with the Appeal Board being given the
power “to adjust” a decision to dismiss an employee.”
[Supra at 2266]

The Raxworthy decision was later considered in Rees v.
Authority for Intellectually Handicapped persons 72 WAIG
2114 and Vyner v. Public Service Commissioner 72 WAIG
2690. In both cases the Board adopted the principle set out in
the Raxworthy case and determined that it was unnecessary to
consider whether there had in fact been a breach of natural
justice. The same principle applies to these proceedings.

In any event, apart from a failure by the Respondent to in-
form the Appellant that the letter of complaint from the Perth
City Mission dated 10 May 1995 to which he was required to
respond could lead to charges being laid against him (see charge
33), it has not been shown on the evidence that the processes
under the Public Sector Management Act 1994 for dealing with
disciplinary matters had not been followed or that natural jus-
tice could as a consequence be said to have been denied.

The question of onus sought to be raised by Ms Gaines as a
preliminary matter was also dealt with briefly in the Raxworthy
decision. In that matter the Board said—

“The onus is of course on the Appellant to show that
the Board should interfere with and adjust the decision.
However, as with promotion appeals the decision is to be
reviewed de novo on the basis of the evidence before the
Board, not merely on the basis of whether the decision
maker made the right decision on the evidence available
to it at the time (cf: Colpitts v. Australian Telecommuni-
cations Commission (1986) 20 IR 184). The process
afforded by section 80I is such that the Commission, con-
stituted by an Appeal Board, is given a greater license to
substitute its own view. Although as Mr Burns so rightly
said the dismissal was lawful, the matter does not end
there. Where as here the dismissal was based on a par-
ticular act of misconduct, albeit that there are parts to it,
the Board, as part of the appellate process, is required to
enquire into that allegation, if as is the case, the Appel-
lant denies the Commission of such misconduct. If on
appeal the act of misconduct is not shown to have oc-
curred, then the very basis for the decision under appeal,
in this case the decision to dismiss, is lost.”
[Supra at 2266]

Thus the task for the Board is to review all of the evidence
available to it and make a finding as to whether each of the
charges appealed against are proven on the balance of prob-
abilities. The question of onus only arises in that it is for the
Appellant to show that the Board should adjust the decision
appealed against.

The charges themselves may be considered in three separate
categories. Charges 3, 4, 9, 10 and 17 to 30 inclusive are raised
pursuant to Section 80(a) of the Public Sector Management
Act alleging disobeyance or disregard for a lawful order ex-
pressed in the form of lawful written instructions. Charge 32
is brought pursuant to Section 80(d) of the Public Sector Man-
agement Act 1994 alleging negligence or carelessness in the
performance of the Appellant’s functions. Charge 33 refers to
an alleged breach of a public sector standard in a charge brought
pursuant to S.80(b)(ii) of the Public Sector Management Act,
1994. The remaining charges, as already indicated, have been
withdrawn.

As to the first category the evidence is clear, despite find-
ings to the contrary in the Disciplinary Inquiry, that Workload
Measurement Forms, which are said in relation to charges 3,
4, 9, 10 and 17 to 30 to constitute lawful written instructions,

were not generally regarded as such. Mrs Jones, who devel-
oped the forms in conjunction with another person, Ms Radici
and Mrs Dean were all categorically of the view that they had
never been informed that Workload Measurement Forms were
regarded as lawful written instructions and that they had never
been utilised as such. Nor had they until now been utilised for
disciplinary purposes. Messrs Callega and Garsed, while em-
phasising the importance of the casework supervision process,
the authority of Casework Supervisors and the fact that Social
Workers could not unilaterally deviate from objectives set in
the course of casework supervision, stopped short of saying
that Workload Measurement Forms were lawful written in-
structions. Ms Chapman was firm in her evidence that when
she was appointed as a Senior Casework Supervisor she saw
Workload Measurement Forms as having the status of lawful
written instructions but conceded that other employees had
never been notified to that effect. It was her opinion, however,
that all staff with the exception of the Appellant viewed Work-
load Measurement Forms in that context, although the evidence
does not support that view. In fact given the nature of the func-
tions of Case Work Supervisors and their lack of line authority,
it is difficult to support the view that it could be envisaged that
the setting of tasks and priorities through the use of Workload
Measurement Forms as part of the case supervision process
would constitute written lawful instructions unless employees
were specifically advised to that effect. Clearly the authority
for casework supervision is derived from the Case Practice
Manual and supporting administrative instructions.

Ms Smith took the Board to a number of authorities and
labour law text to establish that the setting and prioritising of
tasks in the Workload Measurement Forms constitute instruc-
tions which are both lawful and reasonable and therefore not
open to be disobeyed.

An attempt was also made to distinguish the circumstances
under which Mrs Jones utilised Workload Measurement Forms
as part of the supervision process by reference to the different
status of the positions occupied by her and Ms Chapman at the
relevant times. Mrs Jones supervised the Appellant as a Team
Leader in circumstances said to be more akin to peer review
whereas Ms Chapman as a Senior Casework Supervisor ex-
erted greater authority. The Board does not, however, accept
that distinction on the basis that the purpose of the Workload
Measurement Forms has not been shown to have changed from
that for which they were originally developed. It makes little
difference whether the supervision is by a peer or by a Senior
Casework Supervisor.

While Workload Measurement Forms in their current use
are not identified as “lawful written instructions; directions
contained in them are made with the authority of the guide-
lines set down in the Case Practice Manual (See for example
Chapter 5.3.1) Such directions are required to be complied
with unless renegotiated with the Casework Supervisor or an-
other senior officer, which is in effect what happened with the
Appellant at successive supervision sessions until on two oc-
casions he was directed to limit or cease all other work until
case files were written up in accordance with proper case pro-
cedure.

In different circumstances it may well be on those authori-
ties that a failure to obey repeated instructions to perform the
tasks left incomplete by the Appellant would constitute a fail-
ure to comply with a lawful instruction. On the facts as they
are found to be in this matter, however, including the purpose
of Workload Measurement Forms and the history of their de-
velopment and use, the Board has concluded that Workload
Measurement Forms of themselves do not have the status of
lawful written instructions. On that basis charges 3, 4, 9, 10
and 17 to 30 are not proven. It is not therefore necessary here
to deal individually with the incidents about which it was said
the “instructions” were issued.

This is not to say, however, that the issues referred to in
charges 3, 4, 9, 10 and 17 to 30 do not raise serious concerns.
It is not denied by the Appellant that the tasks identified in the
charges had not been carried out. His explanation for this var-
ied from lack of time to the fact that he kept case notes in a
form which he could identify so they were available but just
not on the file. This of course is completely contrary to the
requirements of the Case Practice Manual and other guide-
lines established as a consequence of the Harris/O’Brien and
other enquiries which the Appellant conceded he was aware
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of and with directions given by casework supervisors under
the authority of those guidelines. The actions of the Appellant
showed a persistent and arrogant disregard for procedures hav-
ing the force of Administrative Instructions and for the
casework supervision process.

The Appellant’s response to issues recorded in a memo from
the Respondent dated 10 May 1995 arising out of the case-
work audit conducted by Ms Chapman (Respondent Exhibit
Book, Annexure D), highlight the substance of the Respond-
ent’s concerns. For example, he stated in response to the
question of there being no current file notes on the case file
referred to by Ms Dean that—“as I type all my own notes,
there is a time lapse between writing the “rough copy” and
typing the full record of contact. In the meantime the informa-
tion is available but not necessarily clear to anyone but myself.”
(Respondent Exhibit Book, Annexure E) Further , when refer-
ring to an apparent contradiction between office records and
the Appellant’s case summary of visits to a client family, he
conceded he could offer no explanation for the contradiction
as he had destroyed his original rough notes at the time of
typing the case summary. Far from being an acceptable ex-
cuse, this highlights the potential danger of the failure to
maintain case notes in the form required under Departmental
case practice requirements and of ignoring priorities set in the
course of supervision meetings.

The evidence reveals that while it was usual for other staff
to complete most priority one or two matters within the time
specified on Workload Measurement Forms it was not uncom-
mon for priorities to be re-negotiated or for arrangements to
be made for individuals to remove themselves from other du-
ties while high priority tasks are attended to.

As to charge 32 it is argued by Ms Gaines that the substance
of the charge concerns substandard performance rather than a
disciplinary matter and should have been dealt with as such.
In this regard Ms Gaines pointed to page 4 of the Summary
Report and Recommendations prepared by the officers con-
ducting the Disciplinary Inquiry which identified that charge
32 involved “an instance of performance” and recommended
that “the Department address it Performance Management
Policies and Procedures, strategies of assistance and dealing
with poor and inadequate performance by staff” (Appellant
Exhibit Book, Appendix I p67).

The documentation in support of this charge is to be found
in Respondent Exhibit Book, Annexure C(v) which includes a
report prepared by Ms Chapman dated 10 April 1995 follow-
ing an audit of cases held by the Appellant as at 3 February
1995. There were 22 cases identified in total and according to
Ms Chapman none were up to date. The case list, client names
omitted, is as follows.

“Allocated 1st Request for Closure or
Notes or Closure Transfer

1. .............. 05.01.1995 — 09.02.95

2. .............. 30.06.1993 01.10.1993 (See 12.01.95
attached memo from Case transferred
Donna Dean
(Appendix ‘A’)

3. .............. 30.06.1993 Request for Review 10.02.95
28.10.1993. Case Transferred
Held 07.02.1994

4. .............. 25.11.1994 05.01.1995 17.02.95
5. .............. 15.11.1994 24.11.1994 16.02.95

6. .............. 27.10.1994 24.11.1994 31.10.94
Entered 2.95

7. .............. 08.06.1993 01.10.1993 17.02.95

8. .............. 22.06.1993 01.10.1993 23.02.95

9. .............. 27.06.1994 13.07.1994 27.07.94
(Written up
21.02.1995)

10. ............ 16.11.1993 03.12.1993 28.02.95
11. ............ 17.06.1994 04.08.1994 23.02.95
12. ............ 07.12.1994 22.12.1994 24.02.95
13. ............ 19.10.1994 24.11.1994 24.02.95
14. ............ 23.09.1994 27.10.1994 Written up

28.02.95
Entered as
28.09.95

15. ............ 09.03.1994 13.04.1994 Still not done
16. ............ 21.03.1994 30.03.1994 Written up

24.02.95
Entered as
22.12.94

“Allocated 1st Request for Closure or
Notes or Closure Transfer

17. ............ 16.09.1994 27.10.1994 16.03.95

18. ............ 21.10.1994 05.01.1995 02.03.95

19. ............ 07.07.1993 28.10.1993 Closed on CCSS
?.02.95

Entered as
21.0.94

20. ............ 13.09.1993 27.04.1994 16.01.95
Transferred

21. ............ 09.06.1994 — 10.03.95
Transferred

22. ............ 15.06.1993 CC held 09.11.94 01.03.95
Report completed Transferred”
16(?).12.1994

[Respondent Exhibit Book, Annexure C(v)]

Cases 2 and 8 on the list are the subject of charges 1 to 30.
Of the others, the Appellant was cross-examined in relation to
cases 3, 5, 6, 7, 9, 15, 16, 19 and 20 (Transcript p.166-183).

Prior to charges being laid the Appellant was asked for com-
ment on the matters arising out of the case audit and other
issues (Respondent Exhibit Book, Annexure D(i)). In his re-
ply dated 17 May 1995 (Respondent Exhibit Book, Appendix
E) the Appellant did not address the individual cases, other
than the cases numbered 2 and 8 which were separately re-
ferred to and related to other charges. The Appellant replied in
general terms saying “it is true that I have had difficulty in
meeting all administrative demands and that my case load has
at times ‘blown out’ because I have been unable to complete
work (particularly case closures) due to other workload de-
mands.” (Respondent Exhibit Book, Annexure E).” He went
on to address general resourcing issues across the metropoli-
tan districts of the Department, differences between he and
his supervisor, Ms Chapman, and finally noted that he had
been given eleven days to close or transfer all his cases in
early February 1995 prior to his transfer to the position of
Duty Officer.

Under cross-examination the Appellant conceded that his
written response to the case audit did not address individual
cases and he did not deny that the delays indicated had oc-
curred. Also, in respect of the cases specifically raised with
him in cross-examination he conceded that the files concerned
were not up to date, albeit that in some cases he made com-
ments in mitigation.

In essence it was the Appellant’s defence to the matters raised
by charge 32 that case notes were available but just not on the
file. His evidence in this respect was somewhat vague but it
appears that he carried forward notes of some sort either on
his computer or in some other form. He conceded, however,
that while the notes were available to him they were not nec-
essarily available to others and that if someone was to take
over a file in his absence, relevant information as to his as-
sessment of the case would not be accessible (Transcript p.177).
While the Appellant contended that this would be true of a
large number of cases, including those held by his colleagues,
this view is not supported by the evidence. If it were the case,
it would be completely contrary to case practice guidelines
and principles which apply to Social Workers in the conduct
of their professional responsibilities.

Although not all of the individual cases identified through
the case audit were addressed in the evidence, the Board is of
the view that there is sufficient information before it to find
charge 32 to be proven.

The remaining charge left to be dealt with is charge 33. The
details of the complaint which led to the charge and the Ap-
pellant’s response are to be found at Respondent Exhibit Book,
Appendix F. In short, the Appellant denies the seven points of
complaint raised by the Perth City Mission in its letter to the
Department and asserts that he behaved in a professional man-
ner at all times. Both the Appellant and Ms Hayles of the Perth
City Mission who initiated the complaint gave evidence be-
fore the Board in relation to this charge. Both were adamant in
their respective views of the events and those views were con-
sistent with the written material found in Respondent Exhibit
Book, Appendix F. There was no independent evidence called
in corroboration by either side.
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Having weighed all of the material before the Board in rela-
tion to this matter and having had the opportunity to assess the
witnesses in the giving of their evidence, the Board is satis-
fied that there was an incident which should not have developed
in the way that it did, particularly in front of a client and a
social work student who were present during the events of 6
April 1995. The matter was not assisted, in our view, by the
issue of financial support, which was obviously a sensitive
issue, being raised by Ms Hayles of the Perth City Mission in
front of the client. The Board accepts the evidence of Ms
Hayles, however, that the Appellant responded in an inappro-
priate manner. As to the other incidents referred to, there was
simply not enough material before the Board to make a find-
ing one way or the other.

Whether the incident of 6 April 1995 was of sufficient seri-
ousness to justify the bringing of a charge is questionable and
in the Board’s view it could have been dealt with effectively
in other ways. Further, the officers conducting the Discipli-
nary Inquiry appear to have reached their decision to raise the
charge on the basis of the heresay evidence of Mr Matthews,
Manager Youth Services, Perth City Mission, and general ob-
servations made by Departmental officers about the Appellant’s
capacity to be assertive and confronting and their experiences
of his interpersonal relationships within the Department (See
Appellant Exhibit Book—Appendix I at p.95) rather than on
evidence related to specific events.

In all of the circumstances the Board finds that charge 33 is
not proven.

While the subject of the charges before the Board may in-
volve performance issues as argued by Ms Gaines and
acknowledged in some instances in the Disciplinary Inquiry
Report, that does not mean that the issues involved cannot be
the subject of a disciplinary process. This is acknowledged in
section 9, Managing Difficult Cases, subsection 7, Discipli-
nary Action, of the document headed Management of Employee
Substandard Performance issued by the Public Service Com-
mission as it was then known in June 1992 (Appellant Exhibit
Book, Appendix M—Attachment E). The substance of the
charges before the Board, except for charge 33, concern basic
note keeping and reporting requirements which all of the evi-
dence indicates is a task well within the capacity of the
Appellant given his abilities and professional training. While
it might be argued that as a performance issue the matter has
not been dealt with decisively or effectively for a long period
of time, this is covered under section 9.4.1 of the Manage-
ment of Employee Substandard Performance document
referred to above and is a matter to be taken into account in
any consideration of penalty.

Having found all charges pursued before the Board, with
the exception of charge 32, not to be proven it remains only to
consider whether the Board should intervene to adjust the pen-
alty imposed by the Respondent.

While only one charge out of the 34 originally brought be-
fore the Board has been found to be proven, that charge
encompasses the issues referred to in charges 1 to 30 about
which it was alleged lawful written instructions had been is-
sued and which are of considerable significance. Charge 34
involves a persistent neglect by the Appellant to comply with
directions issued by the Senior Casework Supervisor, Ms
Chapman and her predecessors in relation to a critical aspect
of a Social Worker’s responsibilities reflected in various docu-
ments having the force of Administrative Instructions issued
by the Respondent concerning casework practices and princi-
ples. On his own admission the Appellant had neglected to
write up case notes and closures as directed and did not dis-
pute that the files identified in the casework audit were not up
to date when it was conducted.

The seriousness of the Appellant’s actions are dealt with in
some detail in the evidence of the Principal Social Worker, Mr
Callega. The Appellant’s failure to comply with the directions
of his casework supervisors to write up case notes and file
closures exposed clients, himself and the Respondent to a re-
peat of the incidents dealt with in the Harries/O’Brien and
other inquiries referred to from which casework supervision,
practice and principles had evolved. Mr Garsed, the Appel-
lant’s supervisor at the times referred to in charges 10 and 11

confirmed the unacceptability of neglecting to write up case
closures within the times specified in supervision sessions.
Such delays were said by Mr Garsed to be uncommon and
should only occur with the approval of the manager (reference
the Melissa Inquiry—Respondent Exhibit Book, Annexure R).
The actions of the Appellant in failing to comply with the pri-
orities set in supervision sessions, in Mr Garsed’s evidence,
left the Department in a vulnerable position. It was totally
unacceptable, in his evidence, for file notes to be kept other
than on case files.

In all of the circumstances the Board has formed the view
that it should be cautious in this case about intervening in the
Respondent’s exercise of its legal rights. The difficulty for the
Board, however, is the manner in which the whole affair has
been handled by management. Since 1986 the Appellant, in
varying degrees, has ignored case practice guidelines and di-
rections given to him through the casework supervision process
without any formal action being taken or warnings being given
as to the consequences for him if his persistent neglect in that
area continued. That this has been able to occur should be
sufficient cause for the Respondent to review its procedures in
this area.

Several witnesses gave evidence that concerns had been
raised with the Appellant on a regular basis but none had ini-
tiated any formal intervention until Ms Chapman brought
matters to a head in early 1995. Even then Ms Chapman said it
was not clear to her what the consequences for the Appellant
would be when she referred the matter to her Acting Manager
and Director on 7 March 1995 for disciplinary action and that
she was in fact surprised at the decision to dismiss him. When
asked, however, whether she felt the employment relationship
could be re-established if the Appellant was to be found to
have been unfairly dismissed, Ms Chapman was unmoved in
her view that the Appellant does not have a role in a statutory
organisation where there is client contact, whether it be under
her supervision or under the supervision of another person.
This was said to be the case because of his refusal to accept or
seek counsel and his firm belief that what he does is right. In
Ms Chapman’s evidence this had resulted in the judgement of
the Appellant being called into question on a number of occa-
sions and had caused her to form the view that he was
“dangerous”. Ms Chapman’s position in this regard is suc-
cinctly summarised in the following answer to the question
“So in short?....If you were asked to have him back?...I would
say no, and I don’t find that easy to say. One doesn’t go into
this sort of job to see people dismissed. I might add that I’m
also a unionist and I think the situation is very sad but our first
priority must be to the children that we’re responsible for and
I think his practice is dangerous.” (Transcript p.333) Although
this was a personal view expressed by Ms Chapman it was
later confirmed by Ms Smith as also being the official posi-
tion of the Respondent.

The Board stops short of finding that the actions of the Ap-
pellant were condoned but it has to be said that he was allowed
to treat with contempt the casework supervision process and
casework guidelines and principles having the force of Ad-
ministrative Instructions, without proper intervention by
management. For the Respondent to suddenly change its stance
and take the action which led to the Appellant’s dismissal with-
out first issuing a formal warning and allowing him an
opportunity to comply with his obligations under his employ-
ment contract in the knowledge that if he did not do so he
would be dismissed is, in the Board’s view, a harsh and unfair
exercise of the Respondent’s rights. For that reason the Board,
with some reservation, is bound to find that the Appellant was
unfairly dismissed. The Board is not, however, prepared to
intervene by ordering that the Appellant be re-instated in his
employment. In this regard the Board is influenced by the evi-
dence of Mr Garsed, Ms Chapman and Mrs Jones, the latter
being the appellant’s own witness, that the practices of the
Appellant were dangerous and exposed clients and the De-
partment to significant risk. The evidence indicates the
Appellant persistently refused to accept that his practices were
both wrong and dangerous. This attitude was apparent through-
out the proceedings before the Board during which the
Appellant gave no indication, despite all that had occurred,
that he was prepared to accept that his work practices were
unacceptable.
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In the circumstances the Board has decided to determine the
appeal by a declaration that the Appellant was unfairly dis-
missed from his employment with the Respondent and by an
order that he be paid 5 months pay by way of compensation in
addition to the one month that he has already received as pay-
ment in lieu of notice.

Five months pay by way of compensation is close to the
maximum amount permissible pursuant to S.23A of Part II of
the Act. While S.23A has no application to the Board in the
exercise of its jurisdiction, it provides a useful guide in this
case. The Board has also taken into account in its decision the
seriousness of the matters encompassed in charge 32 and bal-
anced that against the responsibility the Respondent must carry
for the way in which it has handled the matter as well as the
Appellant’s age, length of service, marital status and future
employment prospects.

Appearances:Ms J. Gaines appeared on behalf of the Ap-
pellant.

Ms J. Smith (of Counsel) appeared on behalf of the Respond-
ent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Jules Rikkers

and
Department of Family and Children’s Services.

No. PSAB 6 of 1995.
PUBLIC SERVICE APPEAL BOARD

COMMISSIONER R.N. GEORGE
MS MARGARET JAMES
MS ASTRID GWYNNE.

17 March 1997.
Order.

HAVING heard Ms J. Gaines on behalf of the Appellant and
Ms J. Smith (of Counsel) on behalf of the Respondent, the
Public Service Appeal Board, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979 does hereby de-
clare and order—

1. THAT the Appellant was unfairly dismissed from his
employment with the Respondent.

2. THAT the Respondent pay to the Appellant compen-
sation in an amount equivalent to five months salary.

(Sgd.) R.N. GEORGE,
[L.S.] Commissioner.


