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KENNEDY J—
I have had the benefit of reading the reasons to be published

by Scott J. I am in agreement with those reasons, and desire
only to add some short observations of my own in relation to
the grounds of appeal.

The first ground of appeal is that the Full Bench erred in law
in failing to consider whether the direction not to go on leave
was reasonable. That it did not consider this question was no
doubt due to the fact that it was not raised in any of the grounds
of appeal before the Full Bench. In those circumstances, it is
difficult to accept that the decision of the Full Bench was a
decision which was erroneous in law.

The learned Commissioner at first instance approached the
case on the basis that the appellant had taken leave of absence
in direct breach of a lawful order from the respondent. That
appears to me to state the position too favourably for the ap-
pellant. The reality was that the appellant had no entitlement
to take leave, whether paid or unpaid, at the time she left for
Switzerland. She took that leave in direct breach of her con-
tract of service and in the knowledge that her employer had
not been prepared to waive its entitlement to the benefit of her
services in accordance with her contract. In those circumstances
the reasonableness of any direction did not really arise.

In relation to the second ground of appeal, in my view, the
dismissal was a summary dismissal, in that, at the time it took
place, no notice was given, and no payment was made to the
appellant in lieu of notice; but it was an unusual dismissal in
that, before the appellant departed for Switzerland, she had
been paid her total entitlements, calculated as if she had been
dismissed or resigned at that time. The ultimate dismissal oc-
curred on her return to this State, she having been informed
before she left that her departure might result in a
re-arrangement of the employment conditions. That in fact took
place.
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In relation to the third ground of appeal, in my view the Full
Bench did not err in law in failing to consider whether the
dismissal was harsh. It was not claimed in the notice of appli-
cation that her dismissal was harsh. It was claimed only to be
“unfair”. That was how the claim was dealt with by the Com-
missioner at first instance, and that was how it was dealt with
by the Full Bench. There was no ground of appeal to the Full
Bench contending that the Commissioner was wrong in not
considering whether the appellant’s dismissal was harsh. On
the contrary, the contention in ground 2(a) of the grounds of
appeal was directed entirely to the fairness of the dismissal, as
was ground 2(b).

The so-called “two strenuously contested issues” referred to
in the fourth ground of appeal were as follows—

“(1) The appellant said that at no time during her em-
ployment as Manager was she given to understand
that her services could or would be terminated either
for taking unauthorised leave or continued poor work/
store performance.

(2) Mr Johnson in evidence said vehemently, according
to the Commission at first instance who saw him give
evidence, that both on 22 and 24 November 1994 he
made it clear to the appellant that the taking of unau-
thorised leave and/or her poor performance or that
of the store could well lead him ‘to make other ar-
rangements’ for the store’s management and this by
clear inference would cause the termination of her
services.”

The learned Commissioner’s finding as to these two con-
tested issues was—

“The applicant simply did not appreciate that the respond-
ent’s ‘making other arrangements’ included the
termination of her services if her performance didn’t im-
prove. It was however, clear to the applicant that taking
leave of absence (albeit unpaid) was a direct breach of a
lawful order from the respondent and could lead to an
alteration to her position within the store during her ab-
sence.”

The significant finding, for the present purposes, is that it
was clear to the appellant that taking leave of absence was a
direct breach of a lawful order from the respondent and could
lead to an alteration to her position within the store during her
absence. She was aware that should she proceed overseas, it
was at her own risk so far as the continuity of her employment
as manager was concerned. Prior to her return, another person
was in fact appointed as store manager, because the store’s
operation was not improving and Mr Johnson formed the opin-
ion a full-time manager was then required to turn the store’s
operations around. As the Commissioner then went on to indi-
cate, on 23 January 1995, the services of the appellant as
manager were verbally “formally” terminated and an offer of
a new contract of casual employment was made to, but de-
clined by, the appellant.

I have been unable to conclude that any misapprehension by
the Full Bench as to the Commission’s findings in relation to
the two issues was of any significance in relation to its ulti-
mate decision.

I agree that the appeal should be dismissed.

FRANKLYN J—
I have had the benefit of reading in draft the reasons for

decision of Kennedy and Scott JJ. I agree with the reasons for
decision of Scott J as qualified by those of Kennedy J and
would dismiss the appeal.

SCOTT J—
By an application stamped 17 February 1995 the appellant

made a claim against the respondent in the following terms—
“1. Nature of Claim—

The applicant was employed as a full time shop as-
sistant/manager of the South Hedland Tredways
Shoestore. On 23 January 1995, the applicant was
dismissed without notice by the Regional Manager,
Mr Gregory Johnson. No reasons were given for the
termination of the applicant’s services.
The applicant seeks reinstatement together with
wages from the date of dismissal to the date of rein-
statement.”

Particulars were supplied with at application and included
amongst those particulars was particular 11 in the following
terms—

“(11) Give brief details of the circumstances of your dis-
missal including the reason for the dismissal and
indicate why you claim it is unfair: The applicant
employed full time by respondent from March 1994
as manageress of the South Hedland store and prior
to that employed from 8 August 1991 to March 1994
as part-time shop assistant.
Assumed that service is satisfactory as employer
never raised or indicated any concerns or problems
with services rendered.
In September 1994, the applicant indicated to per-
sonnel officer, Terry at head office in Perth that the
applicant was planning an overseas trip to visit age-
ing mother in Switzerland. Terry requested details
of leave dates and this faxed to Terry in 1994. Leave
dates requested from 19/10 94 until 21/1/95 inclu-
sive.
No indication given that these leave dates were un-
suitable or that leave not granted.
Upon return to work on Monday 23/1/95, advised
by Regional Manager Mr Gregory Johnson that ap-
plicant no longer manageress of the store. Advised
that part-time employee, Tracey appointed as man-
ageress.
Applicant offered undefined part-time hours per
week.
Applicant indicated to Mr Gregory Johnson that she
wished to resume her position of full time manager-
ess but this was not agreed to by Mr Gregory Johnson.
Applicant also requests Mr Gregory Johnson to put
reason for termination of full-time services in writ-
ing but he declines to do so.
Applicant continues to work for 8 hours, Monday 23
January 1995 and again approaches Mr Gregory
Johnson the following morning by telephone on Tues-
day 24 January 1995.
Mr Johnson confirms that full-time services termi-
nated and that applicant should leave the store.
Applicant claims that termination of full-time serv-
ices unfair as no notice given of unsatisfactory
performance, unsatisfactory performance not alleged
by the employer respondent and employee effectively
dismissed whilst on authorised leave.”

The application came before a single Commissioner of the
Western Australian Industrial Relations Commission who de-
livered reasons for decision on 7 July 1995. In those reasons
for decision, the Commissioner concluded that the dismissal
of the appellant was not unfair and dismissed the claim. In his
reasons for judgment the Commissioner made eight specific
findings of fact, some of which will be referred to later in
these reasons.

The appellant then appealed from that decision to the Full
Bench of the Western Australian Industrial Commission and
by reasons published on 29 August 1996 and orders made upon
that day, the appeal was dismissed. From that decision the
appellant now appeals to this Court.

The grounds of appeal as amended are—
“1. The Full Bench erred in law in failing to consider

whether the direction to not go on leave was reason-
able in that—

(a) it was only if it was that the direction had to
be followed by the Appellant;

(b) it was only if it was that the Respondent could
be justified in terminating employment for
valid reason, summarily or at all;

(c) if it was not then the decision to terminate may
be unfair or harsh.

2. (a) The Full Bench erred in law in failing to find
that there was a summary termination of em-
ployment, on 9 January 1995 or 23 January
1995.
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(b) Alternatively the Full Bench erred in law in
finding that a summary termination of employ-
ment was justified.

3. The Full Bench erred in law in—
(a) failing to find that the Commission had erred

in law in not considering whether the dismissal
was harsh; and

(b) failing to find for itself that the dismissal was
harsh, given—

(i) the reason the leave was taken;
(ii) the notice the Appellant gave for the

taking of the leave;
(iii) the late and unreasonable advice that

there was no approval to take leave;
(iv) the length of employment;
(v) the manner and circumstances of the

dismissal;
(vi) the Appellant’s lack of appreciation that

her employment was at risk prior to
dismissal; and

(vii) the effects of the Appellant of dis-
missal.

4. The Full Bench erred in law in basing its decision in
part on the finding by the Commission that it pre-
ferred the Respondent’s evidence on the ‘two
strenuously contested issues’ when the Commission
made no such finding.

Particulars
(a) The first such issue included: ‘The Appellant

said at no time was she given to understand
that her services could or would be terminated
... for taking unauthorised leave’ (AB 20); and

(b) The Commission found the Appellant did not
appreciate the possible termination of her serv-
ices was contemplated or communicated by
the Respondent prior to the leave being taken
(AB 22 para (7)).”

Before embarking on a consideration of the grounds of ap-
peal, it is important to note that under s90(1) of the Industrial
Relations Act 1979 an appeal lies to the Industrial Appeal Court
only on the ground “that the decision is erroneous in law or is
in excess of jurisdiction but upon no other ground”.

The facts of the matter taken from a summary presented to
this Court by counsel for the appellant are that the appellant
was employed by the respondent as a casual employee in Au-
gust 1991. Her position changed after the then manager (who
was a part-time manager) left in December 1993 and so from
January 1994 the appellant increased her working hours to 48
hours per week and took over managerial responsibilities from
January 1994 up until March 1994 from which time she was
appointed as manager. From August 1994 there were two other
casual staff employees.

The facts reveal that the appellant had an ailing and aged
mother who was living in Switzerland whom she wished to
visit. With that in mind she booked a flight to Switzerland to
leave Perth on 10 December 1994 intending to leave Port
Hedland on 9 December 1994 and returning to Port Hedland
on 23 January 1995.

At the time the appellant arranged her trip to Europe, she
had not been employed full time by the respondent for a pe-
riod of 12 months and so was not entitled to leave under the
appropriate award; nor had she been granted leave without
pay by her employer.

In September of 1994 the appellant raised with the respond-
ent the question of taking the overseas trip. She did so by way
of a telephone conversation with the secretary of the respond-
ent, a Miss Terri Parker. On 18 October 1994 the appellant
sent a facsimile to the respondent’s office in Perth giving flight
details of the proposed leave, showing that she would leave
Australia on 10 December 1994 and return on 21 January 1995.
The appellant also sent a roster of arrangements to cover her
absence.

Following receipt of that facsimile the manager of the ap-
pellant, Mr Johnson, arranged to discuss the matter with the
appellant in Port Hedland. In the meantime Miss Parker had

advised the appellant that she was not entitled to paid leave
because she had not completed 12 months continuous service
as a permanent employee.

Mr Johnson went to South Hedland and met with all of the
staff of the store on 22 November 1994. At that meeting there
were many matters discussed concerning the performance of
the shop in which the appellant was working. Following that
discussion Mr Johnson advised the appellant that the leave
that she was seeking was not approved. Further, on 24 No-
vember 1994, after Mr Johnson had travelled on to Broome,
in a telephone conversation between Mr Johnson and the ap-
pellant, she was again advised that the leave that she was
seeking was not authorised.

Before the appellant left for Switzerland, Mr Johnson real-
ised that the appellant was going on the holiday in any event
notwithstanding the fact that the leave had not been author-
ised and so he arranged for Miss Parker to pay the appellant
all of the money to which she was entitled including pro-rata
leave. In his evidence Mr Johnson said he did that because
“whatever obligations we had, I didn’t want to have anything
hanging over my head. ... I wanted to ensure that she is leav-
ing my employ with no obligations from me financially or in
any other way. I couldn’t make it any clearer than that.”

On 9 January 1995 the respondent replaced the appellant as
manager of the store in question and appointed one Tracey
Morris as a full-time employee and manager. Miss Morris had
previously been one of two casual employees at the store.

On 23 January 1995 the applicant returned to work antici-
pating that she would still be the manager, but on that morning
she was spoken to by Mr Johnson who advised her that her
position as manager was terminated. At that time she was of-
fered some casual work at the store which she declined. The
employer/employee relationship terminated on 23 January
1995.

As indicated earlier in these reasons, the appellant then
brought an application before a Commissioner of the Western
Australian Industrial Commission seeking redress for what she
claimed was her wrongful dismissal from employment.

In relation to claims for unfair dismissal, s23AA of the In-
dustrial Relations Act 1979 provides—

“23AA. (1) On a claim of harsh, oppressive or unfair dis-
missal, the onus is on the employer to show
that there is a ground or are grounds on which
the Commission could find that the dismissal
was justified.

(2) If—
(a) the employer does not show that there

is a ground or are grounds on which
the Commission could find that the dis-
missal was justified; or

(b) the employee establishes that, whether
or not it was justified, the dismissal was
harsh, oppressive or unfair,

the claim is taken to have been established.
(3) For the purposes of this section, a dismissal is

justified if there was a valid reason, or were
valid reasons, connected with the employee’s
capacity or conduct, or based on the opera-
tional requirements of the undertaking,
establishment or service, for the dismissal.”

This appeal must be looked at in the light of the findings by
the Senior Commissioner made following the trial of this mat-
ter. There is no challenge to the findings that were made, nor
any suggestion that there was no evidence to justify those find-
ings. Amongst the findings made by the Commissioner are the
following—

(1) The applicant raised first verbally and then in writ-
ing, the taking of leave with Ms T Parker.

(2) The advice the applicant received from Ms Parker
was that Mr Johnson would discuss the matter with
her in Port Hedland when he arrived. Secondly, Ms
Parker advised the applicant that she had insufficient
service as a full time employee to qualify for paid
annual leave at that time. The applicant was not ad-
vised by Ms Parker that the leave could or would be
approved.
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(3) The applicant was not advised until 22 November
1994 that the leave of absence (without pay) to visit
her mother was not approved.

(4) The applicant was plainly aware that should she pro-
ceed overseas, it was at her own risk so far as the
continuity of employment as manager was concerned.
On 9 January 1995 this occurred with the hiring of
Ms T A Morris as store manager.

(5) It was clear to the applicant that the taking of leave
of absence (albeit unpaid) was a direct breach of a
lawful order from the respondent and could lead to
an alteration to her position within the store during
her absence.

(6) On 23 January 1995 the services of the applicant as
manager of the respondent store in South Hedland
were verbally formally terminated and an offer of a
new contract of casual employment was made to and
declined by the applicant.

The Commissioner ultimately concluded: “that in all the cir-
cumstances the dismissal was not unfair” and dismissed the
claim.

When the matter was dealt with by the Full Bench, that Bench
reached the following conclusions—

“Firstly there was sufficient opportunity given to the ap-
pellant to put her case in relation to the criticisms of her
which gave rise to her dismissal on 22 and 24 November
1994. Indeed, she took the opportunity to strongly defend
her position on both those days. That opportunity, com-
bined with what occurred on 23 January 1995, was
sufficient to satisfy the requirements of procedural fair-
ness.
In any event, if I was [sic] wrong in that opinion, I would
hold that such a denial was only one factor to be consid-
ered in determining whether the dismissal was unfair. In
this case, it could not be said to be such a serious matter,
in the context of all the facts, to render the dismissal un-
fair in any event. (As to what weight can be given to a
denial of natural justice or procedural unfairness see Shire
of Esperance v Mouritz 71 WAIG 895 per Kennedy J and
at page 899 per Nicholson J).
I turn now to the dismissal. If it were not summary, suffi-
cient notice was not given under the award. This situation
was sought to be remedied by the payment of monies in
lieu of notice, or at least the admission that they should
have been paid. However, there was sufficient cause, in
all of the circumstances, to warrant the dismissal as a
matter of fairness whether it was summary or not and
whether it complied with the award or not. I would not
normally say that a dismissal which occurred contrary to
the award would often be fair. However, each case must
be looked at on its own facts. I am not persuaded, in the
whole of the context of this matter, that the failure to com-
ply with the notice required by the award, although
unlawful, rendered the dismissal unfair, given the sub-
stantial period of notice given and the nature of the
appellant’s misconduct.”

And further on the Full Bench said—
“The Commission at first instances made no specific find-
ing that the dismissal was justified. However, the
Commission did make a specific finding that the dismissal
was not unfair. It was, however, found that the dismissal
occurred because a lawful direction was disobeyed, which,
as I understand the reasons, was a valid reason connected
with the employee’s conduct, as required by s23AA of
the Act, and therefore meant that the dismissal was justi-
fied.”

Complaint is made by counsel for the appellant that there
was no finding either by the Commissioner at first instance or
by the Full Bench in relation to whether or not the dismissal
was harsh, oppressive or unfair (see s23AA(2)(b)). On my
examination of the section however, once the employer meets
the evidential onus of establishing that there are grounds upon
which the Commission could find that the dismissal was justi-
fied and where the employer shows that there is a ground or
are grounds on which the Commission could find that the dis-
missal was justified, then that in my view is sufficient to satisfy

the section unless the employee establishes that the dismissal
was harsh, oppressive or unfair.

From the findings made both by the Commissioner at first
instances and confirmed on appeal by the Full Bench, in my
view, there is a finding that the dismissal was justified, in cir-
cumstances where it cannot be said that the dismissal was harsh,
oppressive or unfair. In my view the findings of the Commis-
sioner which I set out earlier in these reasons, is sufficient to
justify that conclusion. In that respect it is important to note
that the appellant had breached her contract of employment
by taking leave when it was not authorised by the employer.
Indeed, on the facts of this case it is fair to say that the appel-
lant took that leave after having been told that it was not
authorised and in circumstances where her entitlement was
fully paid up at the time at which she physically left the re-
spondent’s employ. In taking that approach to the matter, in
my view the appellant made a deliberate and conscious deci-
sion to breach the terms of her contract of employment knowing
that her conduct would constitute such a breach. She would
also have been aware that she was fully paid up for her leave
entitlements at the time at which she elected to go overseas. In
those circumstances, and not knowing what arrangements the
employer would have made in her absence, in my view the
appellant is unable to make out a case that the dismissal was
harsh, oppressive or unfair in any event. That is the more so in
circumstances where both the Commissioner at first instance
and the Full Bench on appeal, have come to the conclusion
that the dismissal was justified. Absent some particular fact
which in the circumstances of the case would render the dis-
missal harsh, oppressive or unfair and there is no such factor
identified in this case, in my view the appellant’s contention
has not been made out.

Counsel for the applicant relied upon the proposition that a
direction to an employee by an employer must be both lawful
and reasonable before the employer can demand compliance.
For that proposition, counsel for the appellant relied upon Izdes
v L G Bennett & Co Pty Ltd (1995) 61 IR 439. An examination
of that case however, reveals that the direction concerned re-
lated to a matter arising out of the operation of the company.
The appellant was employed by the company as a food tech-
nologist. The case reveals that there was a long history of
acrimony between the appellant and his employer which re-
sulted in a contention by the respondent that the applicant
refused to carry out certain testing of products as required by
the employer. A recitation of those facts reveals the distinction
between that case and this. In that case the employee was said
to have breached the operational requirements of his employ-
ment. In that respect I accept the case as being authority for
the proposition that in relation to operational matters, a direc-
tion to an employee must be both lawful and reasonable. This
case, however, does not involve a direction in relation to op-
erational matters. Here the allegation by the respondent is that
the appellant had refused to comply with her contract of serv-
ice. That being the case in my view, the authorities relied on
by counsel for the appellant relating to operational matters,
have no application.

The appellant also relied upon The King v Darling Island
Stevedoring & Lighterage Co Ltd; ex parte Haliday & Sullivan
(1938) 60 CLR 601 and in particular the passage of Dixon J
where his Honour said at 603—

“Naturally enough the award adopted the standard or test
by which the common law determines the lawfulness of a
command or direction given by a master to a servant. If
command relates to the subject matter of the employment
and involves no illegality, the obligation of the servant to
obey it depends at common law upon its being reason-
able. In other words, the lawful commands of an employer
which an employee must obey are those which fall within
the scope of his contract of service and are reasonable.
Accordingly, when the award was framed the expression
‘reasonable instructions’ was adopted in describing the
employee’s duty to obey. What is reasonable is not to be
determined, so to speak, in vacuo. The nature of the em-
ployment, the established usage affecting it, the common
practices which exist and the general provisions of the
instrument in this case an award, governing the relation-
ship, supply considerations by which the determination
of what is reasonable must be controlled. When an em-
ployee objects that an order, if fulfilled, would expose
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him to risk, he must establish a case of substantial danger
outside the contemplation of the contract of service.”

An examination of that case similarly establishes that what
Dixon J was there speaking of was an order within the con-
fines of the contract of employment and again in that context,
it is fair to say the employee must obey commands which are
both lawful and reasonable. Again, for the same reasons as
revealed in the analysis of the Izdes case, that principle has no
relevance to the case presently under consideration.

In my view therefore, in these circumstances it was not nec-
essary for the Commission or the Full Bench to consider
whether in the circumstances the direction was reasonable.

As to the second ground of appeal, in my view it is unneces-
sary for this Court to determine whether the dismissal of the
appellant was a summary dismissal or a dismissal on notice.
As indicated earlier in these reasons, the appellant was paid
up for her accrued annual leave prior to her leaving for the
holiday in Switzerland and she was made aware that her con-
duct in going on that trip was unauthorised. Once the view can
properly be reached that the termination of her employment
was justified, then in my view it matters little whether that
was effected by way of summary dismissal or dismissal on
notice.

Ground 3 has been dealt with in these reasons and no further
analysis is required.

In relation to ground 4 of the grounds of appeal, I need say
no more than that the findings by the Commissioner that are
there challenged, were findings that in my view, were open on
the evidence (in the sense of findings implicitly made) and so
cannot be said to be errors of law.

For these reasons I would dismiss this appeal.

WESTERN AUSTRALIAN
INDUSTRIAL APPEAL COURT.

Industrial Relations Act 1979.

Appeal No. IAC 16 of 1996.

IN THE MATTER of an appeal against the decision
of the Full Bench of the Western Australian Industrial

Relations Commission in Matter Numbered 889 of 1995
dated the 29th day of August 1996.

B E T W E E N

Elizabeth Nydegger
Appellant

and

Tredways Shoestore South Hedland
Respondent.

BEFORE—

JUSTICE KENNEDY (PRESIDING JUDGE)
JUSTICE FRANKLYN

JUSTICE SCOTT.

      15 April 1997.

Order.
HAVING heard Mr M T Ritter (of Counsel) for the Appellant
and Mr A J Smetana (of Counsel) for the Respondent, THE
COURT HEREBY ORDERS that the appeal be dismissed.

(Sgd.) J.G. CARRIGG,
[L.S.] Clerk of the Court.

PRESIDENT—
Unions—Matters dealt with

under Section 66—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Kevin Warren Jarrett
Applicant

and

The West Australian Locomotive Engine Drivers’,
Firemen’s and Cleaners’ Union of Workers

Respondent.

No 571 of 1997.

BEFORE HIS HONOUR THE PRESIDENT
P J SHARKEY.

10 April 1997.
Reasons for Decision.

THE PRESIDENT: This is an application by Mr Kevin Warren
Jarrett, a member of the respondent organisation, which is an
organisation as that is defined in s.7 of the Industrial Relations
Act 1979 (as amended) (hereinafter referred to as “the Act”).

The application is brought within the jurisdiction of the
Commission under s.66 of the Act and seeks interim and final
orders.

The General President purported to suspend Mr Jarrett, who
is the General Vice-President of the respondent organisation
and the Fremantle District Delegate. This was on 18 March
1997 (see exhibit 3).

Attached to the written notification of suspension, in
accordance with rule 16(1)(e) of the rules of the respondent
organisation, was a list of charges to which Mr Jarrett was
requested to respond in writing.

Mr Jarrett seeks an interim order that he be reinstated in
office. He alleges bias on the part of the General President,
non-observance of the rules, and that rule 16(1)(e) is tyrannical
and oppressive. The respondent organisation denies those
allegations.

Mr Jarrett’s case is that he was never treated as not being
under supervision since his suspension earlier this year, which
was declared null and void by this Commission in Jarrett v
WALEDF&CU (Application No 197 of 1997) (unreported)
decision delivered 6 March 1997. This is a period of three
months now.

Mr Jarrett’s strong submission was that the respondent
organisation and the Fremantle District members, in particular,
were suffering detriment in not having their delegate present
to represent them on the General Committee. This, he
submitted, was particularly necessary when the respondent
organisation was under threat by the Public Transport Union
by action in the Australian Industrial Relations Commission,
and is concerned about the welfare of its members in their
employment (see exhibit 5).

Mr Hathaway denied that the members or the respondent
organisation suffered from the absence of Mr Jarrett because
it is the duty of the General Committee to look after the interests
of the membership. He denied bias on his part, and pointed to
the fact that a meeting of the General Committee had been
convened for 2 April 1997 to deal with Mr Jarrett’s suspension.
Mr Jarrett had been unable to attend the meeting. Mr Hathaway
therefore submitted that no detriment was being occasioned to
the respondent organisation by the suspension. Indeed, as I
understood his submission, Mr Jarrett was disruptive. He also
drew attention to the number of charges and the seriousness of
the charge relating to union funds.

Mr Jarrett, however, submitted that, notwithstanding the
charges against him, there was no need to suspend him from
office. He referred to previous occasions where Mr Hathaway
and Mr Schmid had not been suspended.

I apply the principles laid down in Corse v Robinson and
CSA 77 WAIG 321 at 322.
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Certainly, there is a substantial case to be tried, there being
allegations and denials and clearly arguable questions of law.

Certainly, s.6(f) of the Act is furthered by ensuring that the
General Vice-President and Fremantle Delegate be able to
discharge the duties of his offices. On the other hand, the
General President has power to suspend and the matter of
suspension is a matter for the General Committee specifically
conferred by the rules as the respondent organisation’s own
rules also prescribe.

There is detriment to the applicant and to his “constituents”
and the respondent organisation if he is not restored to his
office by interim order. On the other hand, he is a person who
is charged with a number of charges of misconduct and there
is detriment in allowing him to return to his office when these
matters are not resolved.

I am not satisfied that, at this time, the detriment to the
applicant and the respondent organisation by Mr Jarrett being
absent is greater than the detriment which might occur from a
person under serious charge being placed in office, when the
rules, as they stand, permit suspension. At this time, too, the
fact that he was previously invalidly suspended in breach of
the rules is of some significance.

I am not persuaded that there are irreversible consequences
of my reinstating the applicant in the interim.

I am, however, mindful that the date listed for hearing and
determination of this matter is only ten days hence. The
detriment being suffered by the applicant or the respondent
organisation is therefore not significant enough in that time,
given the seriousness of the charges and the partly
counterbalancing detriment if I make the order, to warrant my
making interim orders. S.26(1)(a) and s.26(1)(c) of the Act
lead to that view, for the reasons I have expressed above. Were
further significant time to elapse before this matter is resolved
I might take a different view.

I will dismiss the application for interim orders. However, if
circumstances change, the application may be renewed.

Order accordingly
Appearances: Mr K W Jarrett on his own behalf as applicant.
Mr D K Hathaway on behalf of the respondent organisation.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Kevin Warren Jarrett
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and

The West Australian Locomotive Engine Drivers’,
Firemen’s and Cleaners’ Union of Workers

Respondent.

No 571 of 1997.

BEFORE HIS HONOUR THE PRESIDENT
P J SHARKEY.

7 May 1997.
Reasons for Decision.

THE PRESIDENT: This is an application by Mr Kevin Warren
Jarrett, brought under s.66 of the Industrial Relations Act 1979
(as amended) (hereinafter referred to as “the Act”).

Mr Kevin Warren Jarrett, the applicant, is a member of and
the delegate for the Fremantle district of the respondent
organisation. He is also the General Vice-President and a
member of the General Committee of the respondent
organisation.

The respondent organisation is and was, at all material times,
an organisation as that is defined in s.7 of the Act.

I therefore have jurisdiction in relation to s.66 of the Act to
hear and determine this application.

In addition, the application clearly relates to the rules of the
respondent organisation, particularly rules 16(1)(e) and 21, their
observance and non-observance.

Rule 16(1)(e) is attacked in the application in the following
terms—

“Rule 16.1(e) has no guides for circumstances in which
suspensions should occur and is therefore open to abuse
which in turn has a marked effect on the democratic con-
trol of the union”.

At page 3 of the Schedule to the application it is alleged
that—

“The General President, on the 18 March 1997, suspended
the applicant in the presence of the Executive Committee
and refused to defer to the view of the Executive Com-
mittee.”

The application was amended by leave to delete order (1) of
the orders sought, namely that the applicant be reinstated to
his elected position.

Therefore, the remaining two orders sought by the applicant
were that the provisions of rule 16(1)(e) be disallowed as being
tyrannical, oppressive and inconsistent with the democratic
control of the union, and that the suspension of the applicant
from 18 March 1997 be declared null and void.

This application was opposed, and the General President of
the respondent organisation, Mr David Kimberley Hathaway,
represented it in these proceedings. A notice of answer was
filed herein on 7 April 1997.

The background to this matter is the unfortunate disputation
which has occurred within the respondent organisation, and
particularly within the ranks of the General Committee, over a
period now of approximately two years. That disputation is
referred to in detail in a large number of decisions of the
Commission, constituted by the President.

BACKGROUND
The background to this matter is this.
The General Committee governs the respondent organisation

in between meetings of the supreme governing body, the
Triennial Delegate meeting (see rules 6 and 22). The General
Committee consists of the General President, the General Vice-
President, three General Trustees (see rule 20) and the General
Treasurer, as well as representatives (delegates) from each of
the ten districts mentioned in rule 6. There are 12 members of
the General Committee in all.

Mr Jarrett has been previously suspended from office by the
General President and that matter was dealt with by the
Commission, constituted by the President, in Jarrett v
WALEDF&CU 77 WAIG 851, and the suspension declared
null and void on 6 March 1997.

On 18 March 1997, at about 11.30 am, there was a meeting
of the Executive Committee. The Executive Committee is
constituted in accordance with rule 21, which reads as
follows—

“21. EXECUTIVE COMMITTEE
(1) The General Officers of the Union for the time be-

ing shall be constituted an Executive Committee with
power to deal with any cases of emergency which
may arise, pending the holding of a General Com-
mittee meeting, but the decision of the Executive
Committee shall in all cases be subject to confirma-
tion by the General Committee.

(2) In cases of extreme emergency the Executive Com-
mittee of the Union may suspend any officer or
member temporarily, pending the decision of the
General Committee.”

The Executive Committee, therefore, consists of the General
Officers of the respondent organisation, who are the General
President, the General Vice-President, the General Trustees
and the General Treasurer (see rule 13).

As can be seen from rule 21, the General Officers of the
respondent organisation constituting the Executive Committee
deal with any cases of emergency which may arise, pending
the holding of a General Committee meeting. However, any
decision the Executive Committee reaches must be confirmed
by the General Committee.

In effect, whilst the General Committee governs the
respondent organisation in between Triennial Delegate
meetings, the Executive Committee governs the respondent
organisation in between General Committee meetings.
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It is not in issue, and I have found in other proceedings (see
Veenstra v WALEDF&CU (Application No 560 of 1997)
(unreported) decision delivered 3 April 1997), that few General
Committee meetings were able to be held this year with any
regularity, at least in the first three months or so of the year,
because it was not possible to achieve a quorum due to a dispute
within the General Committee about the dates and times of
meetings. That dispute was part of the disputation between
factions in the General Committee.

There was a General Committee meeting scheduled for 18
March 1997, but, before that meeting took place, on that day,
the General President, Mr David Kimberley Hathaway,
informed an Executive Committee meeting, at which six
members were present, that he proposed to suspend from office
the General Vice-President and applicant in these proceedings,
Mr Kevin Jarrett. Present were Mr Hathaway, Mr D R Pickett
and Mr G Doherty. Also present as members of the General
Committee were Mr Lindsay Terrance Bennewith, Mr Barry
Stewart Orbell, and, of course, Mr Jarrett. Mr Orbell is and
was then the General Treasurer of the respondent organisation.

There were protests at that Executive Committee meeting
when Mr Hathaway announced that he was going to suspend
Mr Jarrett again. Mr Bennewith and Mr Orbell were of the
view that this was a political act to gain the numbers for Mr
Hathaway’s faction on the General Committee. What Mr
Hathaway announced was described by Mr Orbell as “just
playing a numbers game”. They were somewhat angry and
left the meeting, before it was concluded, on Mr Hathaway’s
assertion from the bar table. In any event, there was a
recommendation by the Executive Committee, recorded in the
minutes of the Executive Committee meeting of 18 March
1997, that the suspension of Mr Jarrett imposed by the General
President be endorsed, which was not made before Mr Jarrett,
Mr Bennewith or Mr Orbell left the meeting. Mr Bennewith
and Mr Orbell could not, in evidence, deny that they left the
meeting before it ended. The evidence was that the meeting
lasted ten minutes from 11.40 am to 11.50 am, which is what
the minutes record.

There was an assertion in the evidence of Mr Bennewith,
who gave evidence on oath, that no notes were taken of what
occurred at the meeting whilst it was happening.

Later that day, and it is not disputed, the General Committee
meeting which was scheduled to take place immediately
afterwards did not take place because there was not a quorum,
Mr Jarrett being suspended and Mr Bennewith and Mr Orbell
not being present.

That was the meeting of the General Committee to which he
intended to refer the matter of Mr Jarrett’s suspension, Mr
Hathaway asserted from the bar table.

On 18 March 1997 also, Mr Hathaway gave Mr Jarrett formal
notice of suspension (exhibit 3). Attached to it are and were
the reasons for such suspension and a request that Mr Jarrett
give his response in writing to the General Committee by noon
on Monday, 24 March 1997. The notice then informs Mr Jarrett
that a Special meeting of the General Committee will be called
and held whereat he would be requested to attend to further
respond to the “charges”.

The details of the “charges”, which are paragraphs (1) to (6)
in exhibit 3, are as follows—

“1) Having received and knowingly withheld monies of
the membership in breach of the Registered Rules as
such was received in a manner in which the rules did
not allow them to be received, and which was brought
to your attention by way of Applications 1244/94
and 531/95, brought before the Western Australian
Industrial Relations Commission and Appeals Court.

 2) You did in blatant disregard to the Registered Rules
and Standing Orders of the Union, on the 11 No-
vember 1996 declare a meeting of the General
Committee open as the Chairman, at 5-15pm, which
was in breach of Registered Rules and Standing Or-
ders and in defiance of the directions of the General
President, that that meeting of the 11 November 1996
was a meeting to be held at 7-15pm as a result of the
adjourned Special meeting of the 4 November 1996.

 3) You did in blatant disregard to the Registered Rules
and Standing Orders of the Union, on the 25 No-
vember 1996 declare a meeting of the General
Committee open as the Chairman, at 5-15pm, which
was in breach of the Registered Rules and Standing
Orders and in defiance of the directions of the Gen-
eral President, that that meeting would be chaired by
him (the General President) at 7-15pm in accord-
ance with the Registered Rules and Standing Orders.

 4) You did on the 7 January 1997, without power or
authority convene a meeting of the Executive Com-
mittee in the absence of the General President and to
the contrary of advise (sic) from the General Presi-
dent

 5) You have written several pieces of correspondence
addressed to the General President, containing abu-
sive and derogatory statements to and about the
General President, which is not in the best interests
of the Organisation.

 6) You did, in breach of the Registered Rules and with-
out authority, try to intervene into the proceedings
of Application 149 of 1997 on Monday 10 March
1997 in the Western Australian Industrial Relations
Commission.

As these charges are of the most serious na-
ture and of paramount concern to the
membership, your response in writing to the
General Committee is requested by noon on
Monday 24 March 1997. A Special Meeting
of the General Committee will be called and
held, where-at you will be requested to at-
tended to further respond to such charges.”

The matter did not come before a General Committee meeting
until 18 April 1997 when the General Committee did hear the
matter and ended the suspension, apparently as at that date.
That is a decision with which Mr Hathaway obviously does
not agree.

MAIN HEADS OF COMPLAINT
There are a number of main heads of complaint concerning

the rules, their observance and non-observance and the manner
of their observance in this application.

BIAS
Mr Jarrett has submitted that Mr Hathaway suspended him

because he was biased against him because of the factional
rivalry between them. What he submitted was that this was a
political exercise whereby Mr Hathaway, exercising the power
of the General President under rule 16(1)(e), suspended Mr
Jarrett. There is no doubt that there is and has been rivalry
between factions in the General Committee, and that includes
Mr Jarrett on the one hand and Mr Hathaway on the other.

As I understood Mr Hathaway’s case in this respect, it was
clearly that Mr Jarrett was suspended for the reasons set out in
the notice of 18 March 1997 and the attached letter of the
same date (exhibit 3), and for no other reason. In support of
that submission, Mr Hathaway referred me to a copy of his
speech as General President given at a General Committee
meeting on 9 December 1996 (exhibit 12) in which he said—

“It will be my intention to encourage this General Com-
mittee to process the resolution of Jarrett and the past
General President K Campbell, for the recovery of over-
payment of Honorariums, the resolution of which, I refer
to, was carried unanimously and should be acted on with-
out further delay.
I also believe, that in all fairness to Mr Jarrett, Mr Ryan
and Mr Campbell, that they should be given the opportu-
nity to explain why and how they obtained benefits, in
the form of honorariums, that they were not entitled to
and why these Officers declined to repay any
overpayments, following the decisions of the Industrial
Commission and Industrial Appeal Court.”

He then mentioned an intention to have union finances as
expended by the outgoing General Committee ((ie) in 1996)
and its officers investigated. These expenditures, he asserted,
were contrary to the provisions and requirements of registered
rules 45 and 46 (see exhibit 12, page ii).
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It is noteworthy that, as a matter of evidence, at the request
of Mr Orbell, the General Treasurer, who had written a letter
dated 10 March 1997 (exhibit 14), requesting payment of the
honoraria said to be overpaid to Mr Jarrett, on 12 March 1997
in a letter received on 18 March 1997 by the respondent
organisation, the amount was paid by Mr Jarrett by cheque. It
was not disputed that this amount was not received until after
the purported suspension. It is also noteworthy that Mr Jarrett
himself admitted from the bar table that he had not paid the
monies for some time, although he owed them, because of
stubbornness. It is clear that the monies had been outstanding
since his 1993/1994 term of office, which was quite some
substantial time and were not paid until the time of or just
subsequent to his second suspension on 18 March 1997.

There was evidence on oath from Mr Bennewith and on
affirmation from Mr Orbell in this matter, and evidence from
the bar table only from Mr Hathaway. I should add that Mr
Jarrett gave some evidence from the bar table. I advised Mr
Hathaway of the consequences of not calling evidence on oath
when the applicant had called evidence on oath. It is fair to
say that a lot of evidence was not in dispute. However, I am
bound by R v Commonwealth Conciliation and Arbitration
Commission and Others; ex parte Melbourne and Metropolitan
Tramways Board [1965] 113 CLR 228 (HC) where the whole
court held that a Commissioner of the Australian Industrial
Relations Commission was entitled to act on the assertions of
advocates without hearing other evidence; but if the assertions
were challenged, it would at least be imprudent, on the part of
the Commissioner, not to examine the matter further. Hence,
where assertions from the bar table as to evidence are disputed
and are not the subject of evidence on oath or affirmation, I
attach little weight to such evidence.

As to the question of bias, I am unable to conclude from the
evidence that, in suspending Mr Jarrett, Mr Hathaway acted
with ostensible or actual bias, there being substantial allegations
made by him. In any event, I doubt that bias as such is applicable
to his acts.

Further, there were monies which Mr Jarrett did repay, which
he did not repay until he was suspended for the second time.
In any event, I am not persuaded, on this occasion, that the
question of bias arises in relation to the act of Mr Hathaway
under rule 16(1)(e), when he is not acting as a domestic tribunal.

The rules cannot be used for a purpose which is not bona
fides, nor can an organisation or its officers act unreasonably
under the rules (see Short v Wellings and Others (1951) 72
CAR 84 per Kelly CJ, Foster and Kirby JJ and Mills and Sorrell
“Federal Industrial Law”, 5th Edition, page 351).

There is no sufficient evidence of any malafides or
unreasonableness merely because Mr Jarrett and Mr Hathaway
are, as it were, political opponents. I am not satisfied either
that Mr Hathaway acted arbitrarily or capriciously or in such
an unfair manner that I ought to remedy the situation. I am not
disposed either to draw conclusions to that effect from the fact
that Mr Jarrett had been previously suspended and this was a
second suspension in respect of the same matters, given the
allegations were allegations of some seriousness, and that Mr
Jarrett repaid certain monies after the second suspension was
effected.

It is not necessary to consider whether the General President
was excluded from performing the normal functions of his
office under rule 16(1)(e) by bias, therefore (see Whittle and
Another v Australian Miniature Pony Society Inc (1995) 57
FCR 252 per Burchett J).

RULE 16(1)(e)—SHOULD IT BE DISALLOWED?
Mr Jarrett also submitted that rule 16(1)(e) was “tyrannical

or oppressive”, in the sense that that phrase is used in
s.66(2)(a)(ii) of the Act, and therefore should be disallowed
by the Commission, constituted by the President. Those words
appeared originally in s.140 of the Conciliation and Arbitration
Act 1904-1956 (Cth). Later, in s.140 of the Conciliation and
Arbitration Act 1904-1973 (Cth) there was provided to the
Commonwealth Industrial Court, then the Federal Court, a
power similar to that in s.66 of the Act declaring a rule void if
that rule imposed conditions, obligations, or restrictions upon
members which were oppressive, unreasonable or unjust.

In order to determine whether a rule is oppressive,
unreasonable or unjust, regard is required to be had “to the

objects of the Act and the purposes of the registration of
organizations under the Act”.

In order to be tyrannical or oppressive, a rule need not
otherwise offend the objects of the Act or the purposes of
registration of an organisation under the Act.

Such objects and purposes have to be considered, but the
paramount consideration is the protection of applicants and
members from conditions, obligations and restrictions which
are oppressive, unreasonable or unjust (see Cassidy v
Amalgamated Postal Workers’ Union of Australia (1967) 11
FLR 124).

Rules which have been held to be tyrannical or oppressive
include the following—

(1) Empowering the Secretary to interfere unduly with
members’ employment opportunities (see Morgan v
Australian Hairdressers, Wigmakers and Hair Work-
ers’ Employees’ Federation (1932) 31 CAR 401).

(2) Empowering a Committee to impose fines and to
expel members in the absence of any right of appeal:
ibid, if the penalty is for “conduct inimical to the
interest of the organization” (see Kenney v Opera-
tive Painters and Decorators’ Union of Australia
(1955) 81 CAR 166).

(3) Empowering a Federal Committee of Management
to disband a branch (see Watson v Transport Work-
ers’ Union of Australia (1946) 56 CAR 347; Thornton
v Mackay (1946) 56 CAR 561 at 611).

(4) Prohibiting divulging union business under penalty
of expulsion (see Lane v Australian Workers’ Union
(1938) 39 CAR 322; Ford v Federated Miscellane-
ous Workers’ Union of Australia (1954) 79 CAR
147).

(5) Stifling criticism of the union Executive (see Gill v
Amalgamated Postal Workers’ Union (1954) 79 CAR
43; Lasarewitch v Australian Railways Union (1955)
82 CAR 14).

It is noteworthy, however, that the rules may provide a limited
right to fine or expel (eg) by vesting the right in the Executive
and regulating its use, even though in practice the right may
be applied harshly or unjustly (see O’Sullivan v Australian
Workers’ Union (1938) 39 CAR 323; Hay v Australian
Workers’ Union (1944) 53 CAR 674; Bowden v Australian
Workers’ Union (1946) 56 CAR 530). However, Hay v
Australian Workers’ Union (op cit) is authority for the
proposition that any arbitrary or capricious use of the power is
not immune from challenge.

I was referred to the case of Cassidy v Amalgamated Postal
Workers’ Union of Australia (op cit) where the Commonwealth
Industrial Court considered the words “oppressive,
unreasonable or unjust”. In that case, a rule of the respondent
organisation was said to be oppressive, unreasonable or unjust
because it empowered the conference of the organisation to
impose an unlimited fine or expel members found to be acting
detrimentally to the interests of the organisation or contrary to
the rules or the resolutions of conference.

The present s.196(c) of the Industrial Relations Act 1988
(Cth) (hereinafter referred to as “the Federal Act”) struck at
rules which are “oppressive, unreasonable or unjust”. Courts
have, for the most part, seemed to rely on a test of
“reasonableness” in all of the circumstances.

As Dunphy J said in Cameron v Australian Workers’ Union
[1959] 2 FLR 45 at 68—

“It is difficult to visualise an oppressive rule which was
not also unreasonable or unjust and likewise an unjust
rule could hardly be anything else but unreasonable but it
would appear that the Legislature has endeavoured to cast
its net as widely as possible so as to insure for members,
every possible protection against injustice arising by vir-
tue of union membership.”

One must judge each case on its facts and on the rules of the
particular organisation concerned, examining the rules as a
whole (see Loh v O’Grady and Others [1991] 42 IR 215 per
Gray J and see also R v Commonwealth Industrial Court; ex
parte Amalgamated Engineering Union, Australian Section
[1960] 103 CLR 368 at 383 (HC)).
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Similar considerations arise under s.196 of the Federal Act
and s.66 of the Act.

If the Executive can suspend the officers of a branch, then
s.196(c) of the Federal Act may also be breached (see Luckman
v Australian Postal and Telecommunications Union (1978) 36
FLR 68). In that case, Sweeney J held that a rule which enabled
the Federal Executive, in the event of any branch failing to
comply with the rules, a resolution of conference or the
instructions of the Federal Executive, after inquiry, to suspend
the State Executive and/or take over and manage the affairs of
a State branch and/or supersede all or any officers and members
and appoint others in their stead was invalid. However, as I
read the reasons, that was because of the power of supersession
contained in the rule, not because of the power of suspension.

In the end, it is quite clear to me that the words “tyrannical
or oppressive” are not materially different from the words
“harsh, unjust or unreasonable”, and that, therefore, those
authorities which apply to the latter phrase will assist me in
the construction of the former phrase. In particular, the dictum
of Dunphy J in Cameron v Australian Workers’ Union (op
cit), which I have quoted above, I bear in mind. It seems to me
that if a rule is “tyrannical or oppressive” then it is also
unreasonable or unjust.

I do not think that the objects in the Federal legislation are
or were so different that those authorities are not relevant (see
Woodcock v WA Police Union 60 WAIG 995 per O’Dea P).

To a degree, the relevant objects contained in s.6(e) and s.6(f)
of the Act, enshrine two competing aims; the maintenance of
viable, effective and efficient organisations capable of fully
participating in the conciliation and arbitration system, and
the democratic control of such organisations by their members.

Quite often when the court is required to consider whether
an organisation’s rules contravene the oppressive rules
provision, the court must balance up the need to maintain the
organisation’s viability with the requirement that the
organisation be democratically controlled (see McLeish v Kane
(1978) 36 FLR 80 and see s.6(e) and s.6(f) of the Act).

I refer to viability, notwithstanding that there is no specific
reference in s.6(e) and s.6(f) to the word viability, because I
think that the achievement of those objects involves implicitly
viability of the organisations concerned.

What I now propose is consistent with the approach in
McLeish v Kane (op cit).

It seems to me that a rule which gives the President power to
suspend an officer, as that term is defined in s.7 of the Act
((ie) an officer elected by the members), whether the General
Vice-President, General Trustee or other officer, without there
being prescribed occasions for the use of that power contained
in the rules, because of the vagueness and uncertainty of such
a power, can be said to render the rule tyrannical and oppressive,
or, expressed another way, oppressive, unjust and unreasonable.
If the occasions and/or the reasons for the exercise of such
power were contained in the rule in certain terms, and the
conditions and mechanisms for the review of the exercise of
that power remain as they are, then it would not seem to me
that the rule, on the submissions put to me, should be disallowed
under s.66(2)(a)(ii) of the Act. However, as it stands, the rule
is tyrannical and oppressive within the meaning of the
authorities to which I have referred and within the meaning of
those words as used in s.66(2)(a)(ii).

I would therefore not disallow the rule insofar as it relates to
the suspension of an officer, which the General Secretary is
not, and direct that it be altered within say three months so
that sufficient and permissible reasons for the exercise of the
power are prescribed in rule 16(1)(e) by the appropriate
alteration. If that were not done, I would, of course, use my
powers under s.66(2)(c) of the Act.

DEMOCRATIC CONTROL

I now turn to the question of democratic control (see
s.66(2)(a)(v) of the Act), and whether the rule is inconsistent
with that democratic control.

Control can be equated to “regulation” (see Boland v
Federated Liquor and Allied Industries Employees’ Union
(1979) AILR 156 per Sweeney J).

In Boland and Others v Munro and Others 37 ALR 263 (FC
FC) Evatt and Northrop JJ said at page 277—

“... the word “control” is to be construed in the sense of
meaning the fact of checking and directing action, a
method or means of restraint.
We do not accept the view that the word “control” is to be
construed in the sense of directly controlling or command-
ing the activities of the Committee.”

That is an opinion which I adopt, although each case must
depend on its own facts and the rules of the organisation
concerned.

If one looks at the rules as a whole, one notes the following—
(1) The rules as a whole provide a mechanism whereby

there is democratic control of the union.
(2) Rule 16(1)(e) gives a power to the General Presi-

dent to suspend an officer if he/she complies with
some mandatory requirements. If the General Presi-
dent does not, then the power is exercised invalidly.

(3) An officer is, by definition, elected by the members
(see s.7 of the Act). So is the General President who
is also an officer.

(4) I must judge each case on its own facts, and like
s.196(c) of the Federal Act, s.66(2)(a)(ii) of the Act
is not concerned with the effect of the rules of an
organisation upon the personal fortunes of an indi-
vidual member. The oppressive, unreasonable or
unjust burden envisaged by the paragraph is one
shared by a significant number of applicants for
membership or members. It is not enough that there
be one particular applicant for membership or mem-
ber who suffers because of peculiar personal
circumstances (see per Wilcox J in Roughan v Aus-
tralasian Meat Industry Employees Union [1992] 43
IR 193).

(5) The General President can exercise his power to sus-
pend the General Secretary “or other officer”, but
only if he immediately acquaints the Executive Com-
mittee that he has done so or intends to, and only if
he convenes the General Committee to deal with such
suspension.

(6) The Executive Committee, which is constituted by
the respondent organisation’s General Officers, in
cases of extreme emergency may suspend any of-
ficer or member temporarily, pending the decision
of the General Committee.

(7) Any suspension of an officer by the General Presi-
dent must also be reported under rule 16(1)(e) to the
General Committee.

(8) The General Committee has powers of suspension—
(a) Under rule 22(f), the General Committee may

suspend any member obtaining benefits by
misrepresentation or improperly recovering
same.

(b) Under rule 22(q), suspend or prosecute the
General Secretary if found guilty of fraud or
incompetence.

(c) Under rule 22(u), suspend from office any
General Officer, Federal Councillor or mem-
ber of the General Committee on proof being
established of “his neglect or incompetence,
or other valid reasons”.

(9) The delegates who in meeting are the supreme gov-
erning body of the union alone have the power to
remove from office any officer, trustee or member
of the General Committee and to decide all appeals
against the decision of the General Committee (see
rule 9).

Therefore, any suspension of an officer by the General
President is subject to review by the General Committee. The
matter can before that be dealt with by the Executive Committee
which can refer it to the General Committee. The General
President is required to convene a General Committee meeting
to deal with the suspension. That suspension can then be set
aside or confirmed by the General Committee. There is then a
further appeal available to a Delegates meeting.
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In my opinion, rule 16(1)(e) is not inconsistent with the
democratic control of the organisation by its members, for those
reasons, because of the mechanisms involving governing
bodies of the union consisting of elected persons who can
review, and, if necessary, overrule the actions and decisions of
the General President in that context.

(The General Secretary is an employee and, it might be
argued, is in different case).

The rule is, therefore, so vague as to be tyrannical or
oppressive. Insofar as it relates to the suspension of officers
elected, then it would be necessary for me to direct that the
rule be altered on or before 31 July 1997. I will, however,
declare the suspension made under it null and void ab initio.

FAILURE TO COMPLY WITH THE RULES
As I understood Mr Jarrett’s further submission, it was

submitted that what should have been done was that the matter
should have been dealt with by the Executive, because in cases
of extreme emergency the Executive Committee of the
respondent organisation may suspend any officer or member
temporarily, pending the decision of the General Committee.

However, there is a parallel and separate power in the General
President to suspend the General Secretary or another officer,
provided that he immediately acquaints the Executive
Committee and provided that he convenes a meeting of the
General Committee to deal with such suspension. Mr Hathaway
did that in this case. The matter does not, however, have to be
dealt with by the Executive Committee, although it may be
because there are two parallel powers under rules 16 and 21.
In any event, it is not certain that this was a case of extreme
emergency. I should also add that there is some evidence that
the Executive Committee made a recommendation covering
the matter.

There is also power in the General Committee, it would seem
to me, of its own motion, under rule 22 to suspend a member
obtaining benefits by misrepresentation or improperly receiving
the same under rule 22(f), or to suspend or prosecute the
General Secretary if found guilty of fraud, incompetence, etc,
under rule 22(q), or, further, under rule 22(u) to suspend from
office any General Officer, Federal Councillor or member of
the General Committee on proof being established of his
neglect or incompetence, or other valid reasons, provided
always that a written copy of the charge laid be supplied to
him at the time and an opportunity given him to answer the
charge brought against him.

There is further power, of course, as I have already said, for
the General Committee to deal with a suspension effected by
the General President under rule 16(1)(e). It would seem
implicit in that that there is power to confirm the suspension
or to revoke the act of suspension by the General President.

There is a right of appeal against the suspension of an officer
under rule 23, and there is a power in Delegate meetings to
remove from office any Officer, Trustee, or Member of the
General Committee, and to decide all appeals against the
decision of the General Committee (see rule 9).

In this case, there is no evidence at all that the General
President acted contrary to either rule 16(1)(e) or rule 21.

I will disallow rule 16(1)(e), insofar as the rule permits
suspension of an officer (not the General Secretary), in the
event that that rule is not altered by the respondent organisation
sufficiently so as to set out the grounds upon which the General
President can suspend an officer (as distinct from the General
Secretary), on or before 31 July 1997, or before such other
date as I am persuaded should apply. The alterations must be
sufficient to render the rule a rule which is not tyrannical or
oppressive and the alterations must not be otherwise
exceptionable under s.66(2) of the Act.

Order accordingly
Appearances: Mr K W Jarrett on his own behalf as applicant.
Mr D K Hathaway on behalf of the respondent organisation.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Kevin Warren Jarrett
Applicant

and

The West Australian Locomotive Engine Drivers’,
Firemen’s and Cleaners’ Union of Workers

Respondent.

No 571 of 1997.

BEFORE HIS HONOUR THE PRESIDENT
P J SHARKEY.

14 May 1997.
Order.

This matter having come on for hearing before me on the 21st
day of April 1997, and having heard Mr K W Jarrett on his
own behalf as applicant and Mr D K Hathaway on behalf of
the respondent organisation, and having reserved my decision
on the matter, and reasons for decision being delivered on the
7th day of May 1997, and the parties herein having consented
in writing on the 14th day of May 1997 to waive the
requirements of s.35 of the Industrial Relations Act 1979 (as
amended), it is this day, the 14th day of May 1997, ordered
and declared as follows—

(1) THAT the suspension of the General Vice-President
made on the 18th day of March 1997 be and is hereby
declared null and void ab initio.

(2) THAT the respondent organisation herein be and is
hereby directed to alter rule 16(1)(e) in accordance
with these reasons for decision and the law on or
before the 30th day of September 1997, a date fixed
with the consent of the parties herein.

(Sgd.) P. J. SHARKEY,
[L.S.] President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Kevin Warren Jarrett
Applicant

and

The West Australian Locomotive Engine Drivers’,
Firemen’s and Cleaners’ Union of Workers

Respondent.

No 571 of 1997.

BEFORE HIS HONOUR THE PRESIDENT
P J SHARKEY.

10 April 1997.
Order.

This matter having come on for an interim orders hearing before
me on the 9th day of April 1997, and having heard Mr K W
Jarrett on his own behalf as applicant and Mr D K Hathaway
on behalf of the respondent organisation, and having given
such directions as are necessary or expedient for the expeditious
and just hearing and determination of this matter, it is this day,
the 10th day of April 1997, ordered and directed that the
abovenamed respondent organisation do give discovery and
inspection to the applicant herein on or before the 15th day of
April 1997 of all documents the respondent organisation
proposes to rely upon in these proceedings.

(Sgd.) P. J. SHARKEY,
[L.S.] President.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Kevin Warren Jarrett
Applicant

and

The West Australian Locomotive Engine Drivers’,
Firemen’s and Cleaners’ Union of Workers

Respondent.

No 571 of 1997.

BEFORE HIS HONOUR THE PRESIDENT
P J SHARKEY.

10 April 1997.
Order.

This matter having come on for an interim orders hearing before
me on the 9th day of April 1997, and having heard Mr K W
Jarrett on his own behalf as applicant and Mr D K Hathaway
on behalf of the respondent organisation, and having reserved
my decision on the matter, and reasons for decision being
delivered on the 10th day of April 1997 wherein I found that
the application for interim orders should be dismissed, it is
this day, the 10th day of April 1997, ordered that the application
by the applicant herein for interim orders be and is hereby
dismissed.

(Sgd.) P. J. SHARKEY,
[L.S.] President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Kevin Warren Jarrett
Applicant

and

The West Australian Locomotive Engine Drivers’,
Firemen’s and Cleaners’ Union of Workers

Respondent.

No 571 of 1997.

BEFORE HIS HONOUR THE PRESIDENT
P J SHARKEY.

4 April 1997.
Order.

This matter having come on for a directions and interim orders
hearing before me on the 4th day of April 1997, and having
heard Mr K W Jarrett on his own behalf as applicant and Mr D
K Hathaway on behalf of the respondent organisation, and
having given such directions as are necessary or expedient for
the expeditious and just hearing and determination of this
matter, it is this day, the 4th day of April 1997, ordered and
directed as follows—

(1) THAT the hearing and determination of the applica-
tion for interim orders be and is hereby adjourned to
9.00 am on Wednesday, the 9th day of April 1997.

(2) THAT the hearing and determination of application
No 571 of 1997 be and is hereby adjourned to 10.00
am on Monday, the 21st day of April 1997.

(3) THAT the abovenamed respondent organisation do
give discovery and inspection to the applicant herein,
within seven days of the 4th day of April 1997, of all
General Committee Meeting Minutes from Novem-
ber 1996 to the present, including copies of Minutes
issued and withdrawn, together with any circulars
issued relating to the purported suspension of the
applicant effective on the 18th day of March 1997.

(4) THAT the applicant herein do give discovery and
inspection to the respondent organisation of all docu-
ments that the applicant wishes to rely upon within
seven days of the 4th day of April 1997.

(5) THAT the respondent organisation do file and serve
its answer and counterproposal before 4.30 pm on
Monday, the 7th day of April 1997.

(Sgd.) P. J. SHARKEY,
[L.S.] President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Registrar
Applicant

and

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western

Australian Branch
Respondent.

No 173 of 1997.

BEFORE HIS HONOUR THE PRESIDENT
P J SHARKEY.

7 May 1997.
Reasons for Decision.

THE PRESIDENT: This is an application by the Registrar
brought pursuant to s.66(7) of the Industrial Relations Act 1979
(as amended) (hereinafter referred to as “the Act”). By the
application, the Registrar seeks orders that rules 6(1)(c),
6(2)(b), 6(2)(c), 6(2)(d), 6(3)(a), 6(3)(b) and 8(1)(b) of the
rules of the abovenamed respondent organisation, The
Australian Liquor, Hospitality and Miscellaneous Workers
Union, Miscellaneous Workers Division, Western Australian
Branch, be disallowed as and from 5 March 1997. The
application is opposed by the respondent organisation.

The applicant alleges that rules 6(1)(c), 6(2)(b), 6(2)(c),
6(2)(d) and 6(3)(b) of the rules of the respondent organisation
are contrary to or inconsistent with s.64A of the Act. The
applicant further alleges that rules 6(3)(a) and 8(1)(b) of the
said rules are contrary to or inconsistent with s.64B and s.64D
of the Act.

Under s.66(7) of the Act, the Registrar is charged with the
mandatory duty of reviewing the rules of each organisation
when six months have elapsed as they have from the coming
into operation of s.51 of the Industrial Legislation Amendment
Act 1995 on 9 May 1995.

S.66(7) reads as follows—
“(7) When 6 months have elapsed after the coming into

operation of section 51 of the Industrial Legislation
Amendment Act 19951 the Registrar shall review the
rules of each organization and shall, by application
pursuant to this section, bring before the President
the rules of any organization if, in the opinion of the
Registrar, any such rule is contrary to or inconsist-
ent with section 64A or 64B.”

S.64A of the Act reads as follows—
“(1) A member of an organization may end that member-

ship by written notice of resignation addressed to
the organization.

 (2) A notice of resignation shall be served on the or-
ganization by —

(a) delivering it personally to the organization’s
office at the address registered under section
58 (1) (c); or

(b) sending it by certified mail to the address men-
tioned in paragraph (a) or to the address of the
organization as ascertained by referring to a
current directory of telephone numbers.

 (3) A notice of resignation takes effect on the day on
which it is served on the organization or on a later
day specified in the notice.”



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 77 W.A.I.G.1392

S.64B of the Act reads as follows—
“(1) Where —

(a) a period in respect of which a subscription has
been paid to an organization for a person’s
membership of the organization expires; and

(b) no subscription to continue or renew that mem-
bership has been paid to the organization
before, or within 3 months after, that expiry,

that membership ends by operation of this subsec-
tion at the end of that 3 month period.

 (2) Subsection (1) does not apply if the membership has
already ended under section 64A or under the rules
of the organization.”

S.64C of the Act reads as follows—
“(1) The ways of ending membership of an organization

set out in sections 64A and 64B are in addition to
any ways of ending that membership provided for in
the rules of the organization.

 (2) The ending of membership of an organization under
section 64A or 64B has effect despite anything in
the rules of the organization.”

S.64D of the Act reads as follows—
“The rules of an organization shall provide for the regis-
ter referred to in section 63 to be purged on not less than
4 occasions in each year by striking off the names of
members whose membership has ended under section 64A
or 64B or under the rules.”

It is necessary to examine each of the subject rules as a whole,
as well as in the context of the rules, so I reproduce rules 6 and
8 hereunder—

“6. RESIGNATION OF MEMBERSHIP
(1) Subject to the provisions of any Act a member may

resign in the following circumstances—
(a) If a member employed in or in connection with

any industry referred to in Rule 4 hereof ceases
to be employed in or in connection with any
such industry and gives notice of resignation;
or

(b) If a member engaged in any industrial pursuit
referred to in Rule 4 hereof ceases to be en-
gaged in such industrial pursuit or any of the
industrial pursuits referred to in the said Rule
and gives notice of resignation; or

(c) If a member gives notice of not less than three
months of the intention to resign, and makes
payment of any dues to the date to which the
resignation takes effect.

(2) The resignation referred to in the preceding para-
graph shall—

(a) Be given in writing.
(b) Be addressed to the Secretary.
(c) Be a separate and individual notice in respect

of one member only given by the member con-
cerned; and

(d) Be delivered to the said Secretary at the Un-
ion office.

(3) Notwithstanding any resignation in accordance with
the preceding provisions—

(a) Subject to Rule 8 it shall be clearly understood
that ceasing to pay contributions does not ter-
minate membership of the Union;

(b) A member shall be liable for all membership
subscription fines, levies and dues owing by
him to the Union to the date on which such
notice is received by the Secretary (or in the
case of three months’ notice to three months
from such date) and thereafter no further claim
by the member on the Union or the Union on
the member shall arise; and

(c) A clearance may be issued by the Branch in
respect of the member.”

“8. PURGING THE REGISTER
(1) The Secretary shall cancel from the register of mem-

bers the name of any person whose membership
ceases because—

(a) of resignation, death, expulsion or other rea-
sons; or

(b) the member becomes one year in arrears in
the payment of contributions.

(2) The Secretary may suspend from the register of mem-
bers any member who—

(a) becomes in arrears in the payment of contri-
butions; and

(b) the Secretary believes that the member has
ceased to be employed in or in connection with
any industry referred to in Rule 4 hereof or
has ceased to be engaged in any industrial pur-
suit referred to in Rule 4 hereof on the grounds
that the member has so informed the Secre-
tary or that the employer making deductions
in accordance with Rule 10 has so informed
the Secretary.

(3) Cancellation or suspension as the case may be shall
not affect the liability for payment in full of all
amounts incurred for entrance fees, contributions,
dues, levies, fines or penalties to the date member-
ship ceases or is suspended as the case may be.

(4) It shall be the duty of the Secretary to take steps
promptly to recover the arrears by demand, and if
necessary, by legal proceedings. For such purpose
the Secretary is authorised to institute and carry on
proceedings in the name of the Union.

(5) A person suspended from the register of members in
accordance with this Rule may apply for rescission
of the suspension to the Secretary and such rescis-
sion shall on payment in full of arrears in
contributions and upon it being shown that the per-
son is entitled to membership of the Union be allowed
by the Branch Executive or State Council.”

This application comes before me presumably because the
Registrar is of opinion that the rules to which I have referred
are contrary to or inconsistent with s.64A, s.64B or s.64D of
the Act. It was implicit in Ms Smith’s ((of Counsel) for the
applicant) submissions that that was the case.

The Registrar may of his own motion, of course, bring a
s.66 application before the President in any event (see s.66(1)(c)
of the Act), apart from s.66(7) of the Act.

It was submitted that I should disallow the rules as being
“contrary to any Act or law”. In fact, s.66(2)(a)(i) of the Act
empowers the President to disallow any rule which is “contrary
to or inconsistent with any Act or law, or an award, industrial
agreement, order or direction made, registered or given under
this Act”. “Any Act or law” is this Act and the provisions of
this Act, for the purposes of this application. If the rules and
the Act make contradictory prescriptions, then they are both
contrary to and inconsistent with the Act (see Registrar v SDA
76 WAIG 1705 at 1707).

If direct inconsistency exists, then there is jurisdiction and
power to make orders under s.66 of the Act. If there is no
direct conflict between the Act and the rules, inconsistent or
contrariety may still arise because the rule destroys or modifies
a right, power or privilege conferred by the statute, or because
the rule confers a right, power or privilege which the statute
modifies or removes (see Registrar v SDA (op cit) at page
1707).

As I held in Registrar v SDA (op cit) at page 1707, the words
“contrary to” mean “1. opposite in nature or character ... 2.
opposite in direction or position. 3. being the opposite one of
two ...” (see The Macquarie Dictionary).

“Inconsistent” is referred to in those authorities which deal
with inconsistency between Commonwealth and State laws,
in particular in reference to s.109 of the Constitution and its
operation. However, without going to the Constitution, the
section should be interpreted by examining whether the rules
in their terms purport to prescribe something which the Act
forbids. If they do, they are inconsistent with the Act (see Suatu
Holdings Pty Ltd v Australian Postal Corporation 86 ALR 532
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(FC) per Gummow J). Alternatively, if the covering the field
test is apposite, then, if the legislature has intended to provide
an exhaustive code to the exclusion of rules of organisations,
then it can be said to cover the field. If a direct inconsistency
exists, then the rule obviously comes within my jurisdiction.
If, however, there is no direct conflict of duties inconsistency
may still arise because the rule destroys or modifies a right,
power or privilege conferred by the statute or conversely
because a rule confers a right, power or privilege which the
statute destroys or modifies. In such a case, the inconsistency
does not arise out of the impossibility of obeying both the
statute and the rules, but there is an inconsistency to the extent
that the rules seek to restrain some activity authorised by the
statute or authorise some activity which is forbidden by the
statute (see Colvin v Bradley Bros Pty Ltd [1943] 68 CLR
151 (HC)). That is certainly a test which I would deem apposite
in determining matters under s.66(2)(a) of the Act (see Registrar
v SDA (op cit) at page 1707).

I also said in the same case at page 1707—
“What s.64A and s.64B of the Act prescribe are methods
of termination of membership which do not depend on
the will of an organisation to enable them to take effect.
The termination of membership occurs by the will and
act of the member. Further, an act of resignation or a de-
cision not to renew a subscription and thus membership
is not prevented, trammelled or postponed because the
member owes “dues” to the organisation.”

I apply those principles of interpretation to which I refer in
Registrar v SDA (op cit) at page 1705, construing the rules of
the organisation in the context of the whole of the rules. I also
interpret the statute in accordance with the principles set out
in Registrar v SDA (op cit) at page 1705.

As will be seen, rule 6 commences with the words “Subject
to the provisions of any Act a member may resign in the
following circumstances”.

Ms Jackson (for the respondent) submitted that this rule sets
out the circumstances in which a member may resign.
Accordingly, the provisions of rule 6 do not prohibit a member
discontinuing his or her membership in accordance with s.64A
or s.64B of the Act. In fact, the provisions of s.64A or s.64B
are “incorporated” into the respondent organisation’s rules
providing the right to other ways of ceasing membership than
those prescribed by the rules.

Further, the words “Subject to the provisions of any Act”, so
it was submitted, means that the provisions of s.64A or s.64B
are in addition to the provisions of the rules of the respondent
organisation.

This was not a point of view espoused by Ms Smith, who
submitted that the words “Subject to any Act” simply indicate
that there may be provisions in Acts that override the rules.

The expression “Subject to” is otiose as the written law of
the State prevails over rules of an organisation.

She also submitted, on the authority of C & J Clark Ltd v
Inland Revenue Commissioners [1973] 1 WLR 905 at 911 per
Megarry J, that the phrase provides no warranty of universal
collision.

However, as I observed in Registrar v SDA (op cit), the
authorities defining and dealing with the effect of the words
“Subject to” refer to the phrase “Subject to” in the context of
different provisions within the one Act.

Further, s.66(2)(b) and s.66(7) of the Act provide an apparatus
for disallowance of rules which in their terms are contrary to
or inconsistent with “any Act or law ...”.

Thus, if a rule is couched in terms inconsistent with or
contrary to any Act or law, it may be disallowed. Insofar as
any of the rules of the respondent organisation are contrary to
or inconsistent with the Act, then they should, subject to
s.66(2)(b) of the Act, be disallowed.

RULE 6(1)(C)
Rule 6(1)(c) provides as follows—

“(1) Subject to the provisions of any Act a member may
resign in the following circumstances—

...
(c) If a member gives notice of not less than three

months of the intention to resign, and makes

payment of any dues to the date to which the
resignation takes effect.”

Rule 6(1)(c) enables a member to resign. However, that
resignation is conditional upon the member giving three months
notice and paying his or her dues to the date upon which the
resignation takes effect. Otherwise, the membership is not
validly terminated.

Rule 6(1)(c), it was submitted, is contrary to or inconsistent
with s.64A(3) of the Act because it directly contradicts the
right created by s.64A(3). S.64A(3) quite clearly provides that
a notice of resignation takes effect on the day on which it is
served. Rule 6(1)(c) collides with s.64A(1) and (3) because it
provides conditions which conflict with the right to terminate
membership by notice of resignation effective upon service.
Alternatively, the rule modifies s.64A(1) and (3) by the same
method. It adds conditions which have to be complied with
before the resignation is effective.

RULES 6(2)(B), 6(2)(C) AND 6(2)(D)
Rules 6(2)(b), 6(2)(c) and 6(2)(d) read as follows—

“(2) The resignation referred to in the preceding para-
graph shall—

...
(b) Be addressed to the Secretary.
(c) Be a separate and individual notice in respect

of one member only given by the member con-
cerned; and

(d) Be delivered to the said Secretary at the Un-
ion office.

Rules 6(2)(b) and 6(2)(d) require that the resignation notice
be addressed to the Secretary and be delivered to the Secre-
tary “at the Union office”.

S.64A(1) and (2) of the Act require that a notice of resignation
be served on the organisation, either by delivering it personally
to the organisation’s office at the address registered under
s.58(1)(c) of the Act, or, alternatively, by sending it by certified
mail to the address registered under s.58(1)(c), or to the address
of the organisation ascertained by reference to a current
telephone directory.

In my opinion, rule 6(2) prescribes that a notice of resignation
to be given in such terms as s.64A of the Act prescribes. There
is no prescription in s.64A which prohibits the notice being
addressed to the Secretary or delivered to him/her on behalf of
the respondent organisation. Significantly, the delivery must
occur at the union office. Under s.58(1)(c) of the Act, the “union
office” can only be that office where business of the union is
conducted. That is the meaning which must be given to “union
office” in the rules, in my opinion, to enable a fair reading of
rule 6(2).

The word “delivered” might not have a wide enough meaning
to cover certified mail delivery, but these are union rules to be
interpreted with some generosity, and it would not be
inconsistent with them to interpret the rule accordingly, and I
do so (see HSOA v Honourable Minister for Health 61 WAIG
616 at 618 (IAC) as to the interpretation of the rules of industrial
organisations).

In particular, there is no provision that the notice be addressed
to the organisation instead of the Secretary. In any event, I
would have thought that such a requirement would be complied
with by addressing the notice to the Secretary at the s.58(1)(c)
address, the Secretary in most industrial organisations being
the officer responsible for dealing with these sort of matters,
at least at first. I am not of opinion that these rules are contrary
to or inconsistent with s.64A(1) and (2) of the Act.

Rule 6(2)(c), which requires that a separate and individual
notice be given by one member and the member resigning,
was submitted to be contrary to or inconsistent with s.64A(1)
and (2) of the Act because the rule was submitted to qualify
rights existing under s.64A. The qualifications submitted to
be effected by the rule was that a notice is required to be the
act of an individual member. The plain words of s.64A (given
their ordinary natural meaning) would, in fact, seem to me to
be in similar terms. S.64A prescribes that and prescribes how
“a member” (in the singular) may end his/her membership.
The provision requires him/her and no-one else to deliver
personally or send by certified mail any notice of resignation.
In other words, the section prescribes that the act of giving
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notice of resignation should be the act of the resigning member.
The rights created by s.64A(1) and (2) is not at all qualified
by, modified or in conflict with rule 6(2)(c). The rule cannot
therefore be properly said to be contrary to or inconsistent
with the provisions of s.64A.

RULE 6(3)(A)
Rule 6(3)(a) provides as follows—

“(3) Notwithstanding any resignation in accordance with
the preceding provisions—

(a) Subject to Rule 8 it shall be clearly understood
that ceasing to pay contributions does not ter-
minate membership of the Union.”

Rule 8, inter alia, requires cancellation from the register of
members of any person whose membership ceases because—

“(a) ...
 (b) the member becomes one year in arrears in the pay-

ment of contributions.”
That is, rule 8 provides for the cancellation of membership

whose contributions have fallen one year in arrears.
S.64B(1) of the Act makes specific provision that, when a

period in respect of which a subscription for membership in
an organisation has been paid, expires and no new subscription
has been paid to the organisation before that period expires, or
within three months after the expiration of the period, then at
the end of that three month period, membership ends by
operation of s.64B(1). That is, of course, unless the membership
has been terminated by resignation under s.64A of the Act, or
membership has already expired under the rules.

The sub-rule is in conflict with s.64B in that it purports to
prescribe that failing to pay contributions does not terminate
membership. The sub-rule expressly prohibits what s.64B
provides, namely that membership ends if a member is three
months in arrears with his/her subscription after a paid up
subscription period expires. S.64B(1) quite clearly provides
otherwise.

There is a collision between s.64B(1) and rule 6(3)(a)
therefore. Rule 6(3)(a) is contrary to and inconsistent, for those
reasons, with s.64B(1), and I so hold.

RULE 6(3)(B)
Rule 6(3)(b) prescribes as follows—

“(3) Notwithstanding any resignation in accordance with
the preceding provisions—

(a) ...
(b) A member shall be liable for all membership

subscription fines, levies and dues owing by
him to the Union to the date on which such
notice is received by the Secretary (or in the
case of three months’ notice to three months
from such date) and thereafter no further claim
by the member on the Union or the Union on
the member shall arise; and”

The complaint is that the rule requires payment of “union
dues” by a member up until three months after notice of
resignation is given. The submission is, further, that the rule
purports to extend a person’s membership to three months
following the giving of notice, thereby purporting to modify
the right created by s.64A(3) of the Act. S.64A(3), as will
appear from the section as it is quoted above, prescribes that a
notice of resignation takes effect on the day on which it is
served on the organisation or on a later day specified in the
notice.

By virtue of s.64C(2) of the Act, the ending of membership
of an organisation under s.64A or s.64B has effect despite
anything in the rules of the organisation. By virtue of s.64C(1),
it is provided that the ways of ending membership of an
organisation set out in s.64A and s.64B are in addition to any
ways of ending that membership provided for in the rules of
the organisation.

By reading s.64A, s.64B and s.64C together, it is clear that a
notice of resignation can take effect on a later day than the
date of service upon it in accordance with s.64A(1) and (2).
However, the notice of resignation could not take effect more
than three months after the expiration of a period of “pay-up
membership”, but it could occur more than three months after
the date of the notice within a paid-up period.

I therefore cannot agree with the submission that any
reference to three months notice is inconsistent with or contrary
to s.64A(3) of the Act. The sub-rule is not therefore inconsistent
with s.64A(3), s.64B, s.64C or s.64D.

RULE 8(1)(B)
Rule 8(1)(b) reads as follows—

“(1) The Secretary shall cancel from the register of mem-
bers the name of any person whose membership
ceases because—

...
(b) the member becomes one year in arrears in

the payment of contributions.”
I have already referred to the text of rule 8(1)(b). It was

submitted that rule 8(1)(b) purports to modify the duty imposed
on an organisation under s.64D of the Act to purge the register
four times a year. S.64D does require that an organisation of
employers or employees shall purge the register of members
maintained under s.63 of the Act by striking off the names of
members whose membership has ended under s.64A or s.64B,
or under the rules of the organisation.

Rule 8(1)(b) is not inconsistent with or contrary to s.64D
because it prevents the striking off of the name of a member
who is in arrears in the payment of contributions. Rule 8(1)(b)
does not detract from, modify or conflict with the duty to purge
the register of members four times per year. The sub-rule
merely imposes a mandatory duty to cancel from the register
the name of a person who becomes one year in arrears with
contributions. As a sub-rule, it may well be said to be redundant
because of the provisions of s.64D because no member who is
in arrears with contributions will be permitted to remain on
the register for more than three months under s.64D of the
Act.

I must say that I am not persuaded that I have not the power
to server the defective parts of the rules.

I will therefore not disallow those sub-rules which I have
held to be contrary to or inconsistent with the provisions of
this Act, in accordance with s.66(2)(a) of the Act, and allow a
period of four calender months from the date hereof in which
they can be altered. I would direct accordingly, pursuant to
s.66(2)(b).

Order accordingly
Appearances: Ms J Smith (of Counsel), by leave, on behalf

of the applicant.
Ms S Jackson on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Registrar
Applicant

and

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western

Australian Branch
Respondent.

No 173 of 1997.

BEFORE HIS HONOUR THE PRESIDENT
P J SHARKEY.

7 May 1997.
Order.

This matter having come on for hearing before me on the 22nd
day of April 1997, and having heard Ms J Smith (of Counsel),
by leave, on behalf of the applicant and Ms S Jackson on behalf
of the respondent, and having reserved my decision on the
matter, and reasons for decision being delivered on the 7th
day of May 1997, it is this day, the 7th day of May 1997,
ordered and declared as follows—

(1) THAT I declare that rule 6(1)(c) of the rules of the
abovenamed respondent organisation is contrary to
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or inconsistent with s.64A of the Industrial Relations
Act 1979 (as amended) (“the Act”).

(2) THAT I declare that rule 6(2)(b) of the rules of the
abovenamed respondent organisation is not contrary
to or inconsistent with s.64A of the Act.

(3) THAT I declare that rule 6(2)(c) of the rules of the
abovenamed respondent organisation is not contrary
to or inconsistent with s.64A of the Act.

(4) THAT I declare that rule 6(2)(d) of the rules of the
abovenamed respondent organisation is not contrary
to or inconsistent with s.64A of the Act.

(5) THAT I declare that rule 6(3)(a) of the rules of the
abovenamed respondent organisation is contrary to
or inconsistent with s.64B of the Act.

(6) THAT I declare that rule 6(3)(b) of the rules of the
abovenamed respondent organisation is not contrary
to or inconsistent with s.64A, s.64B, s.64C or s.64D
of the Act.

(7) THAT I declare that rule 8(1)(b) of the rules of the
abovenamed respondent organisation is not contrary
to or inconsistent with s.64D of the Act.

(8) THAT the respondent organisation herein be and is
hereby directed, within four calendar months from
the 7th day of May 1997, to alter rules 6(1)(c) and
6(3)(a) in accordance with these reasons and the law.

(Sgd.) P. J. SHARKEY,
[L.S.] President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Registrar
Applicant

and

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western

Australian Branch
Respondent.

No 173 of 1997.

BEFORE HIS HONOUR THE PRESIDENT
P J SHARKEY.

6 March 1997.
Order.

This matter having come on for a directions hearing before
me on the 5th day of March 1997, and having heard Ms J H
Smith (of Counsel), by leave, on behalf of the applicant and
Mr D Kelly on behalf of the respondent, and the parties herein
having consented to the orders herein, and having consented
to waive the requirements of s.35 of the Industrial Relations
Act 1979 (as amended), it is this day, the 6th day of March
1997, ordered and directed, by consent, as follows—

(1) THAT application No 173 of 1997 be and is hereby
adjourned for hearing and determination to 10.00 am
on Tuesday, the 22nd day of April 1997.

(2) THAT the respondent organisation herein do file and
serve within 14 days of the 5th day of March 1997
an outline of submissions.

(3) THAT the applicant herein do file and serve an out-
line of submissions within 14 days thereafter.

(Sgd.) P. J. SHARKEY,
[L.S.] President.

AWARDS/AGREEMENTS—
Application for—

ACCREDITED FIRE SERVICES
INDUSTRIAL AGREEMENT

No. AG 98 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters and
Plasterers Union of Workers

and

Accredited Fire Services Pty Ltd.

No. AG 98 of 1997.

Accredited Fire Services Industrial Agreement.

20 May 1997.

Order.
HAVING heard Mr G. Giffard on behalf of the Applicant and
there being no appearance on behalf of the Respondent, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—

THAT the Accredited Fire Services Industrial Agree-
ment filed in the Commission on the 11th day of April
1997 be registered effective on and from the 19th day of
May 1997.

(Sgd.) A.R. BEECH,
[L.S.] Commissioner.

Schedule.

1.—TITLE
This Agreement will be known as the Accredited Fire Serv-

ices Industrial Agreement.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Area and Parties Bound
4. Application
5. Duration
6. Dispute Settlement Procedure
7. Single Enterprise
8. Relationship With Awards
9. Enterprise Agreement

10. Wage Increase
11. Industry Standards
12. Clothing and Footwear
13. Training Allowance, Training Leave, Recognition of

Prior Learning
14. Seniority
15. Sick Leave
16. All-In Payments
17. Pyramid Sub-Contracting
18. Fares and Travelling
19. Drug and Alcohol, Safety and Rehabilitation Pro-

gram
Appendix A—Wage Rates
Appendix B—Drug and Alcohol, Safety and Reha-
bilitation Program

3.—AREA AND PARTIES BOUND
This is an Agreement between The Western Australian Build-

ers’ Labourers, Painters and Plasterers Union of Workers
(hereinafter referred to as the “Union”) and Accredited Fire
Services Pty Ltd (hereinafter referred to as the “Company”) in
the State of Western Australia.

4.—APPLICATION
This Agreement shall be binding upon the Company, the

Union, their officers and members, and any person eligible to
be a member of the Union employed by the Company on work
covered by the terms of the Building Trades (Construction)
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Award 1987, No. 14 of 1978 (the “Award”). There is approxi-
mately 1 employee covered by this agreement.

5.—DURATION
This Agreement shall commence from the first pay period

on or after the date of signing and shall continue in effect until
31 July 1999.

The parties agree to commence discussion on the terms and
conditions of any future agreement three calendar months prior
to the expiration of this Agreement.

6.—DISPUTE SETTLEMENT PROCEDURE
In relation to any questions, disputes or difficulties arising

out of the operation of this Agreement the dispute settlement
procedure that shall apply shall be in the same terms as that
outlined in Clause 46 Settlement of Disputes of the Award.

7.—SINGLE ENTERPRISE
It is agreed that this Agreement applies in respect of a single

enterprise as defined in Clause 41A(2) of the WA Industrial
Relations Act 1979, as amended (the “Act”).

8.—RELATIONSHIP WITH AWARDS
This Agreement shall be read wholly in conjunction with

the Award. Where this Agreement is silent on rates of pay and
other matters pertaining to the employment relationship, the
Award shall apply. Where there is conflict between the rates
of pay, conditions, allowances and other matters in this Agree-
ment and the Award the higher rate shall apply.

9.—ENTERPRISE AGREEMENT
It is agreed that in the event of the Union and the Company

agreeing on the terms of a comprehensive enterprise agree-
ment, this Agreement may be terminated in accordance with
the requirements of the Act.

10.—WAGE INCREASE
This Agreement provides for increases in the hourly rate

resulting in the wage rates in the Appendix A—Wage Rates.

11.—INDUSTRY STANDARDS
It is a term of this Agreement that the Company will make

payment into the Western Australian Construction Industry
Redundancy Fund at $50 per week per employee from 1 Au-
gust 1997 and will immediately increase its level of payment
into the Construction + Building Unions Superannuation
Scheme to $50 per week per employee and from 1 August
1998 will increase this amount to $60 per week per employee.

12.—CLOTHING AND FOOTWEAR
1. The following items will be supplied to each employee by

the Company, upon the completion of five working days.
(a) 1 pair safety boots, and will be replaced on a fair

wear and tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each employee employed during

the period 1 April to 31 October. (One issued per
year).

2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to fit
over safety helmets.

13.—TRAINING ALLOWANCE, TRAINING LEAVE,
RECOGNITION OF PRIOR LEARNING

1. A training allowance of $11.00 per week per worker shall
be paid by the employer to the Union Education and Training
Fund.

2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calender year pro-
rata to attend courses conducted or approved by the NBCITC.
The employers approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer’s operations. The onus shall

rest with the employer to demonstrate an inability to grant
leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other
than—

course fees
course books and materials
payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.

3. The employer will actively encourage employees to seek
formal recognition of their skills (recognition of prior learn-
ing), and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen’s Rights Cer-
tificates.

14.—SENIORITY
1. The parties agree the continuity of employment is desir-

able wherever possible, and that where it is not possible,
employees will be retrenched in order of seniority.

2. When applying the “first on last off” principle it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a state basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where the employee’s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
6.—Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements with
the Company.

15.—SICK LEAVE
For sick leave accrued after the date of signing this agree-

ment the following will apply—
(a) The Company’s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination.

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is
re-engaged within a period of six months, the un-
paid balance of sick leave shall continue from the
date of re-engagement.

16.—ALL-IN PAYMENTS
1. All-In methods of payments shall be prohibited.
2. “All-In Payments” means any system of payment that is

hourly, weekly, or daily which is either in lieu of payment for
overtime, or in lieu of one or more of the various award condi-
tions such as annual leave, public holiday payments, inclement
weather, etc.

Provided that All-In payments do not include casual engage-
ment on terms prescribed by the appropriate Award or
Agreement.

3. If an employer has been paying an employee an all in-rate
he/she shall be required to pay to the employee the difference
(if any) between the employee’s actual earnings and what the
employee would have earned had he/she been paid award rates
and conditions during his period of employment.

In addition to making the appropriate taxation deductions
from the employee’s wages, the employer shall also be re-
quired to make the appropriate contributions to the C+BUSS
and Portable Long Service Leave Schemes.

4. If any party is of the view that this principle has been
breached or is aware of a contracting arrangement on a site
that is let to circumvent the payments prescribed under the
award or this clause, the matter may, if not resolved by the
head contractor, be negotiated between the parties or referred
to the Western Australian Industrial Relations Commission.

5. Any industrial action that may arise, shall be confined to
the employer in breach of this clause.
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17.—PYRAMID SUB-CONTRACTING
1. “Pyramid Sub-Contracting” is defined as the practice of a

sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-con-
tractor.

2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the contract
and intends to engage a specialist sub-contractor to perform
that work, that section may be re-let to a specialist sub-con-
tractor.

3. Further provided that when a sub-contract is let for labour
and material, a labour-only sub-contract may be let by the sub-
contractor, but it is unacceptable as a principle for further
labour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.

5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the par-
ties shall discuss and determine the issue in accordance with
the agreement dispute resolution procedure. In any event of a
disagreement, the matter shall be negotiated further between
the parties or referred to the Western Australian Industrial
Relations Commission. Whilst these procedures are undertaken
no industrial action shall occur.

18.—FARES AND TRAVELLING
In addition to Clause 12A of the award a travel payment

shall be made in the form of a daily payment (on days worked)
of $6.15 per day per employee.

19.—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix B—Drug
and Alcohol, Safety and Rehabilitation Program.

Signed for and on behalf of—
The Union—

.....K. Young
The Western Australian Builders’ Labourers, Painters and

Plasterers Union of Workers
Date: 4/4/97

The Company
Date: 4/4/97
R. Prendergast
(Print name)

APPENDIX A—WAGE RATES
Date of 1 August 1 February 1 August 1 February
Signing 1997 1998 1998 1999
Hourly Hourly Hourly Hourly Hourly
Rate Rate Rate Rate Rate

$ $ $ $ $
Labourer Group 1 15.11 15.71 16.32 16.92 17.53
Labourer Group 2 14.59 15.17 15.75 16.34 16.92
Labourer Group 3 14.20 14.77 15.34 15.90 16.47
Carpenter 15.80 16.43 17.06 17.70 18.33
Year 1 Apprentice 6.64 6.91 7.17 7.44 7.70
Year 2 Apprentice 8.69 9.04 9.39 9.73 10.08
Year 3 Apprentice 11.85 12.32 12.80 13.27 13.75

Year 4 Apprentice 13.90 14.46 15.01 15.57 16.12

APPENDIX B—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

1. PRINCIPLE
People dangerously affected by alcohol, and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.

2. FOCUS
• Site safety and the involvement of the site safety com-

mittee
• Peer intervention and support
• Rehabilitation

3. WORKPLACE POLICY
a) A person who is dangerously affected by drugs or

alcohol will not be allowed to work until that person
can work in a safe manner.

b) The decision on a persons ability to work in a safe
manner will be made by the safety committee, or on
projects with no safety committee, by a body of at
least equal numbers of employee/employer repre-
sentatives.

c) There will be no payment of lost time to a person
unable to work in a safe manner.

d) If this happens 3 times the worker shall be given a
written warning and made aware of the availability
of treatment/counselling. If the worker refuses help
he/she may be transferred/dismissed the next time
he/she is dangerously affected.

e) For the purposes of disciplinary action a warning shall
be effective for a period of 12 months from the date
of issue.

f) A worker having problems with alcohol and or other
drugs—

• Will not be sacked if he/she is willing to get
help.

• Must undertake and continue with the recom-
mended treatment to maintain the protection
of this program.

• Will be entitled to sick leave or leave without
pay while attending treatment.

4. IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will—
a) Clearly state its endorsement of the BTG Drug and

Alcohol program and comply with it.
b) Provide access at an agreed time and venue for a

representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.

c) Authorise the attendance of appropriate company
personnel eg. Safety delegate/officer, safety commit-
tee members, union delegate, consultative committee
member(s) at the two hour BTG Drug and Safety in
the Workplace training course.

ADROIT ROOFING INDUSTRIAL AGREEMENT.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters and
Plasterers Union of Workers

and

Adroit Roofing Services Pty Ltd.

No. AG 50 of 1997.

Adroit Roofing Industrial Agreement.

COMMISSIONER P.E. SCOTT.

5 June 1997.

Order.
WHEREAS this is an application to register an industrial agree-
ment pursuant to section 41 of the Industrial Relations Act,
1979; and

WHEREAS a hearing was convened on the 12th day of
March 1997; and

WHEREAS at that hearing the Applicant sought amendments
to the agreement and was advised that subject to the Respond-
ent consenting to the proposed amendments in writing the
agreement would be registered; and
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WHEREAS the Commission wrote to the Respondent seek-
ing such consent on the 25th day of March 1997, requesting a
response by the 4th day of May 1997, to which no reply was
received; and

WHEREAS the Applicant advised the Commission by tel-
ephone on the 27th day of May 1997 that it wished to
discontinue the application to register the agreement;

NOW THEREFORE the Commission, pursuant to the pow-
ers conferred on it under the Industrial Relations Act, 1979
hereby orders—

THAT this application be, and is dismissed.
(Sgd.) P.E. SCOTT,

[L.S.] Commissioner.

BERNINI STONE & TILES INDUSTRIAL
AGREEMENT.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters and
Plasterers Union of Workers

and

Bernini Stone and Tiles Pty Ltd.

No. AG 53 of 1997.

Bernini Stone & Tiles Industrial Agreement.

COMMISSIONER P.E. SCOTT.

5 June 1997.

Order.
WHEREAS this is an application to register an industrial agree-
ment pursuant to section 41 of the Industrial Relations Act,
1979; and

WHEREAS a hearing was convened on the 12th day of
March 1997; and

WHEREAS at that hearing the Applicant sought amendments
to the agreement and was advised that subject to the Respond-
ent consenting to the proposed amendments in writing the
agreement would be registered; and

WHEREAS the Commission wrote to the Respondent seek-
ing such consent on the 25th day of March 1997, requesting a
response by the 4th day of May 1997, to which no reply was
received; and

WHEREAS the Applicant advised the Commission by tel-
ephone on the 27th day of May 1997 that it wished to
discontinue the application to register the agreement;

NOW THEREFORE the Commission, pursuant to the pow-
ers conferred on it under the Industrial Relations Act, 1979
hereby orders—

THAT this application be, and is dismissed.
(Sgd.) P.E. SCOTT,

[L.S.] Commissioner.

CLOUGH WA (KEWDALE) ENTERPRISE
BARGAINING AGREEMENT

No. AG 111 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers—Western Australian

Branch

and

Clough WA—A Division of Clough Engineering Ltd

No. AG 111 of 1997.

Clough WA (Kewdale) Enterprise Bargaining Agreement
No. AG 111 of 1997.

23 May 1997.

Order.
HAVING heard Mr G.C. Sturman on behalf of the Applicant
and Mr P.J. Cooke on behalf of Respondent, and by consent,
the Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—

THAT the agreement made between the parties in the
terms of the following schedule and lodged in the Com-
mission on the 30th day of April, 1997 entitled Clough
WA (Kewdale) Enterprise Bargaining Agreement No. AG
111 of 1997 be registered as an industrial agreement.

(Sgd.) G.L. FIELDING,
[L.S.] Senior Commissioner.

Schedule.

1.—TITLE
This Agreement shall be known as the Clough WA (Kewdale)

Enterprise Bargaining Agreement No. AG 111 of 1997.

1A.—STATE WAGE PRINCIPLES
(1) In accordance with the terms of the State Wage Case of

August 7, 1996 (No. 915 of 1996) decision, there shall not be
any further wage increases for the duration of this agreement.

(2) The parties to this agreement shall be bound by its terms
for the duration of the agreement.

(3) The parties to this agreement shall oppose any applica-
tion by other parties to be joined to it.

(4) The terms of this agreement shall not be used to progress
or obtain similar arrangements or benefits in any other enter-
prise.

(5) The provisions of this agreement shall not operate to
cause any employee a reduction in ordinary time earnings, or
to cause a departure from the standards of the Western Aus-
tralian Industrial Relations Commission in regard to hours of
work, annual leave with pay or long service leave with pay.

2.—ARRANGEMENT
1. Title

1A. State Wage Principles
2. Arrangement
3. Application of Agreement
4. Parties Bound
5. Period of Operation
6. Renewal of Agreement
7. Relationship to Parent Award
8. Improvement Measures
9. Overtime

10. Resolution of Disputes
11. Rates of Pay
12. Safety
13. Hygiene
14. Equal Employment Opportunity
15. Transfers
16. Signatories to Agreement
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3. —APPLICATION OF AGREEMENT
This agreement shall apply to the Clough WA Facilities at

462 Belmont Avenue, Kewdale, Western Australia, with re-
spect to the Twenty (20) employees currently employed at the
Kewdale facility and all future employees engaged, prior to
the expiration of this EBA, in any occupation specified in Part
1 of the Metal Trades (General) Award 1966 No. 13 of 1965.

4.—PARTIES BOUND
The parties to this agreement are—

(1) The Employer
Clough WA—A division of Clough Engineering Lim-
ited

(2) The Union
Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers—Western Aus-
tralian Branch

5.—PERIOD OF OPERATION
This agreement shall operate from the 1 January 1997 and

remain in force until the 31 December 1998.

6.—RENEWAL OF AGREEMENT
(1) Three (3) months prior to its cessation the parties shall

review the agreement at which time achievements in produc-
tivity and efficiency will be assessed.

(2) The parties acknowledge that renewal of this agreement
will be based on achievements gained and may not necessar-
ily lead to additional wage increases.

(3) Following the process of review, this agreement shall be
renewed, replaced or cancelled as appropriate. In any event,
on expiry of the specified term of this agreement, if renewal
does not occur, clauses 7 to 10 inclusive shall cease to have
effect.

7.—RELATIONSHIP TO PARENT AWARD
(1) The provisions of this agreement shall be read and inter-

preted wholly in conjunction with Part 1 of the Metal Trades
(General) Award 1966 No. 13 of 1965.

(2) Where there is any inconsistency between this agree-
ment and Part 1 of the Metal Trades (General) Award 1966
No. 13 of 1965 this agreement shall prevail to the extent of the
inconsistency.

(3) All employees of the Clough WA working at the Kewdale
Facility will be covered by the provisions of this agreement
and the provisions of Part (1) of the Metal Trades (General)
Award 1966 No 13 of 1965. This award being applicable to
the majority of the employees at the Kewdale Facility.

8.—IMPROVEMENT MEASURES
In order to achieve the main aims of improved productivity,

efficiency and flexibility, the following measures will be im-
plemented—

(1) Occupational Health and Safety—
Improved safety procedures and the monitoring of
methods has reduced durations of time lost through
injury. With the co-operation of all concerned and a
determined commitment from management, further
gains will be made in this area.

(2) Quality and Reduction of Re-work—
Through appropriate training and application of
standard operating procedures and commitment from
employees to be responsible for the quality of work
within their control, there will be on-going improve-
ment in these areas.

(3) Skills, Training and Development—
It is agreed that a committee will be formed, within
six (6) months of this agreement coming into effect,
with an equal number of employer and employee rep-
resentatives to implement a Skills Enhancement
Training Programme developed from workshop re-
quirements, skills assessment, quality assurance
requirements and consultation with employees.
The employer will provide training opportunities to
enable employees to extend their existing skills and
acquire new skills with the express purpose of en-
suring that the criterion of “competence” is met.

The key objectives of the skills enhancement strat-
egy will be to—

• Improve the quality of work, as well as the
efficiency and productivity of workers through
continual skills improvement and through the
gaining of new skills and knowledge.

• Develop and implement training relevant to
the Kewdale Facility.

• Identify current skills held and review skills
by competency-based assessment.

• Obtain where appropriate, certification of skills
by accredited organisations.

Through the implementation of the Skills Enhance-
ment Training Programme employees at the Kewdale
Facility will gain the opportunity to acquire new com-
petencies within their Classification. This will
provide employees with an enhanced career path by
access to training consistent with national standards.
The training strategy will be developed in accord-
ance with this clause recognising that payment and
progression in classification will be based on skills
used not skills acquired.

(4) Performance Indicators and Bench Marking—
Appropriate bench marks to identify critical features
of work undertaken will be established through con-
sultation with the workforce.

(5) Reductions in Sick Leave and Absenteeism—
Clough WA and its employees concerned will seek
to reduce the number of absent and sick leave days
taken. This will be achieved through monitoring, as
well as management making counselling available
to employees in an effort to improve performance in
this area.

(6) Electronic Fund Transfer/Payment of Wages—
(a) Electronic Funds Transfer of wages for all

employees is to continue in its existing mode.
(b) Wages shall continue to be paid on a fortnightly

basis.
(7) Flexibility of Working Arrangements—

Employees will be required to work up to their skill
and competence, subject to being able to carry out
the work safely and being trained to do so.
Employees will have the option to accrue the pen-
alty hours for overtime worked and utilise these
accrued hours as flexible time off during their ordi-
nary hours of work.

(8) Staff Assistance to Wages Employees—
Engineering, commissioning and supervisory staff,
under agreed circumstances, may use tools when car-
rying out inspections, equipment testing or instructing
employees, provided this does not in any way re-
place the jobs of employees covered by this
agreement.

(9) Hours of Work—
The thirty-eight (38) hour week shall continue to be
worked on the basis of eight (8) ordinary hours Mon-
day to Thursday inclusive and six (6) ordinary hours
on Fridays.

(10) Ordinary Hours—
The ordinary hours of work may be worked on any
or all days of the week Monday to Friday inclusive
and, except in the case of shift workers, shall be
worked between the hours of 6.00am and 6.00pm
Monday to Friday inclusive.
Any time worked between this spread shall be re-
garded as ordinary hours, subject to there not being
more than eight (8) hours in any one day Monday to
Thursday and six (6) hours on Friday.
All time worked prior to 6.00am and after 6.00pm,
or, in excess of eight (8) hours on any day Monday
to Thursday inclusive or six (6) hours on a Friday
shall be overtime.
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(11) Overtime—
(a) No person will engage in “one-in, all-in” over-

time practices or bans and overtime will be
made available, as required by the company,
to an individual or group, regardless of the
‘standard’ hours being worked at that time.

(b) Overtime rosters will not operate, but a record
of overtime shall be kept and used to ensure
that, where possible, based on skills and pro-
ductivity requirements, all persons will receive
an equitable share of overtime.

(12) Supplementary Labour Hire—
(a) While it is the company’s normal practice to

employ labour directly, due to peaks and
troughs in the nature of the work, the com-
pany requires that there is flexibility in the
employment of labour.

(b) It is agreed that skilled and non skilled La-
bour Hire personnel may be employed as
required to meet the cyclic nature of work be-
ing performed, or when particular skills are in
short supply and time constraints or delivery
schedules do not allow for the practical and
economical training of existing employees.

(13) Tradespersons are required at all times to maintain
the quality of tools as issued, eg. rules, squares, meas-
uring tapes.

9. —OVERTIME
(1) Employees have the option to have the payment of over-

time worked each pay period made by either one of the
following methods—

(a) As outlined in Clause 14 “OVERTIME” of the Metal
Trades (General) Award—Part 1.

(b) Penalty rate earnings to be accrued and utilised as
paid leave in accordance with subclause 2.

(2) Payment Options
At ordinary single time rate, with the penalty time ac-

cruing to be used as flexible time off during ordinary hours
of work.

Employees will be required to request, in writing to the
employer, their preferred option for the payment of over-
time worked.

This request will stand until either the request is
changed, in writing, by the employee or the maximum
accrual as defined in subclause (3) has been reached.

If written notification is not received the employer will
pay all overtime worked as outlined in subclause (1)(a).

(3) Maximum Accrual
The maximum accrual of hours standing to the credit

of any employee will be Thirty Eight (38) hours.
(4) Utilising Accrued Hours

All employees wanting to utilise their accrued time as
paid leave shall be required to—

(a) take a minimum of Two (2) hours on any one
(1) occasion.

(b) give a minimum of Two (2) days notice, in
writing.

(c) take such time off at a time that is mutually
acceptable to both the Employer and the Em-
ployee.

The approval of such leave will not be unreasonably
withheld.

(5) Payout of Accrued time
An employee can request, in writing, that a portion or

all of the accrued time standing to their credit be paid out
in the next pay period following the receipt of the written
request.

All accrued hours will be paid out to the employee in
the first full pay period in December of each year.

10.—RESOLUTION OF DISPUTES
(1) Where a grievance arises the employee concerned shall

initially discuss the matter with their immediate Supervisor.

(2) If the grievance is still unresolved by the discussion re-
ferred to in subclause (1) hereof, the employee and Supervisor
shall discuss and attempt to resolve the dispute with the
Kewdale Manager.

(3) Where the foregoing discussions fail to resolve the mat-
ter of concern, it shall be referred to a Senior Management
representative and an appropriate Union representative, at
which stage the parties shall then initiate steps to resolve the
grievance as soon as possible.

(4) While the steps in subclauses (1), (2), and (3) hereof are
being followed, industrial action shall not be taken. A mini-
mum of seven (7) days shall be allowed for all stages of the
discussions to be finalised.

(5) After seven (7) days, if the grievance remains unresolved,
either party may refer the matter to the Western Australian
Industrial Relations Commission, provided that any party re-
serves the right to refer an issue to the Commission at any
time.

(6) The parties will give each other the earliest possible ad-
vice of any problem which may give rise to a grievance or
dispute.

(7) No bans or limitations will be placed on the performance
of work while the dispute procedure is being followed.

(8) Clough WA will ensure that all practices applied during
the operation of the procedure are in accordance with safe
working principles and consistent with established custom and
practices at the Kewdale Facility.

(9) At all stages of this process, the emphasis shall be on a
negotiated settlement at the workplace level.

11.—RATES OF PAY
ENTERPRISE BARGAINING INCREASES
CLASSIFICATION 1st Jan 97 1st Jul 97 1st Jan 98 1st Jul 98

Current 2.80% 2.80% 2.80% 2.80%
Welder—Special Class 579.93 596.17 612.86 630.02 647.66
Mechanic—Special Class 579.93 596.17 612.86 630.02 647.66
Boilermaker Marking Off 574.92 591.02 607.57 624.58 642.07
Electrical Fitter/Installer 570.03 585.99 602.40 619.27 636.61
Tradesperson (includes
Welder/Boilermaker/Fitter/
Machinist First Class/
Mechanic/Pipefitter 570.03 585.99 602.40 619.27 636.61
Crane Operator 526.25 540.99 556.13 571.70 587.71
Certified Rigger/Scaffolder 526.25 540.99 556.13 571.70 587.71
Unlicensed Rigger/Scaffolder 512.05 526.39 541.13 556.28 571.85
Tool & Material Storeperson 496.11 509.99 524.27 538.95 554.04
T/A Grinder 483.06 496.59 510.49 524.78 539.48

(1) The rates specified by this Clause apply in lieu of the
wage rate prescribed by the Metal Trades (General) Award
and shall take effect at the first full pay period on or after the
date specified.

(2) Transfer of Employee
Should personnel be transferred to, or re-employed on,

a construction site, then prevailing site rates of pay will
apply.

(3) Tool Allowance
The wage rates specified by this Clause include tool

allowance as applicable. This shall be in lieu of any tool
allowance prescribed by the Metal Trades (General) Award
No. 13 of 1965.

(4) Attendance Allowance
An allowance of $14.40 per day shall be paid for days

worked between Monday to Friday at the Kewdale Facil-
ity.

12.—SAFETY
(1) All safety rules prescribed from time to time and appli-

cable to the Kewdale Facility shall be adhered to at all times
by all employees.

Where safety footwear, glasses and/or helmets are required,
they will be provided by the Company and must be worn on
the job at all times in areas nominated by the Company. Fail-
ure to wear safety equipment or footwear may lead to
disciplinary action.

13.—HYGIENE
Crib rooms and toilets are supplied for the employees use

and are to be used for the appropriate purpose.
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The displaying of posters, photographs, cartoons etc which
may cause offence to other workers or visitors to the workplace
including the defacing of facilities is prohibited.

Satisfactory standards of hygiene are required at all times.

14.—EQUAL EMPLOYMENT OPPORTUNITY
The Company has developed an equal employment oppor-

tunity program which seeks to identify and eliminate
discrimination, victimisation and sexual harassment practices
that may exist in the workplace.

In line with this programme the Company will not condone
any form of harassment, discrimination or victimisation or any
such conduct that has the purpose or effect of interfering with
an individual’s work performance or creating an intimidating
hostile or offensive work environment due to intimidation,
innuendo or a display in the workplace of sexually suggestive
pictures, sexually explicit or offensive jokes/graffiti or physi-
cal assault.

Any harassment, discrimination or victimisation will be con-
sidered to be a serious violation of Company policy and will
be dealt with accordingly by corrective counselling and may
result in termination of employment.

Any employee who feels that they are a victim of harass-
ment, discrimination or victimisation by any supervision,
management official, other employee, or any other person in
connection with their employment should bring the matter to
the immediate attention of their supervisor or a senior Com-
pany officer.

15.—TRANSFERS
The employment conditions and rates of pay contained herein

shall be suspended when employees are transferred to other
Clough WA workplaces. Casual rates of pay shall not apply to
employees transferred to other Clough WA workplaces.

16.—SIGNATORIES TO AGREEMENT
G.E. Rix (signed)
...........................................................................................
SIGNED FOR AND ON BEHALF OF
CLOUGH WA—A Division of CLOUGH ENGINEER-

ING LIMITED
17 April 1997
...........................................................................................
DATED

Common Seal

J. Sharp-Collett (signed)
...........................................................................................
SIGNED FOR AND ON BEHALF OF
THE AUTOMOTIVE FOOD, METALS ENGINEER-

ING, PRINTING & KINDRED INDUSTRIES UNION OF
WORKERS—WESTERN AUSTRALIAN BRANCH

29/4/97
...........................................................................................
DATED

COMMERCIAL PLASTERING INDUSTRIAL
AGREEMENT.

No. AG 81 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters and
Plasterers Union of Workers

and

Commercial Plasterers Pty Ltd.

No. AG 81 of 1997.

Commercial Plastering Industrial Agreement.

COMMISSIONER P.E. SCOTT.

4 June 1997.

Order.
HAVING heard Mr G Giffard on behalf of the Applicant and
there being no appearance on behalf of the Respondent and by
consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

THAT the Commercial Plastering Industrial Agreement
in the terms of the following Schedule be registered on
the 28th day of April 1997.

(Sgd.) P.E. SCOTT,
[L.S.] Commissioner.

Schedule.

1.—TITLE
This Agreement will be known as the Commercial Plaster-

ing Industrial Agreement.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Area and Parties Bound
4. Application
5. Duration
6. Dispute Settlement Procedure
7. Single Enterprise
8. Relationship with Awards
9. Enterprise Agreement

10. Wage Increase
11. Industry Standards
12. Clothing and Footwear
13. Training Allowance, Training Leave, Recognition of

Prior Learning
14. Seniority
15. Sick Leave
16. All-In Payments
17. Pyramid Sub-Contracting
18. Fares and Travelling
19. Drug and Alcohol, Safety and Rehabilitation Pro-

gram
Appendix A—Wage Rates
Appendix B—Drug and Alcohol, Safety and Reha-
bilitation Program

3.—AREA AND PARTIES BOUND
This is an Agreement between The Western Australian Build-

ers’ Labourers, Painters & Plasterers Union of Workers
(hereinafter referred to as the “Union”) and Commercial Plas-
terers Pty Ltd (hereinafter referred to as the “Company”) in
the State of Western Australia.

4.—APPLICATION
This Agreement shall be binding upon the Company, the

Union, its officers and members, and any person eligible to be
a member of the Union employed by the Company on work
covered by the terms of the Building Trades (Construction)
Award 1987, No. 14 of 1978 (the Award). There are approxi-
mately 4 employees covered by this agreement.
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5.—DURATION
This Agreement shall commence from the first pay period

on or after the date of signing and shall continue in effect until
31 July 1999.

The parties agree to commence discussion on the terms and
conditions of any future agreement three calendar months prior
to the expiration of this Agreement.

6.—DISPUTE SETTLEMENT PROCEDURE
In relation to any questions, disputes or difficulties arising

out of the operation of this Agreement the dispute settlement
procedure that shall apply shall be in the same terms as that
outlined in Clause 46 Settlement of Disputes of the Award.

7.—SINGLE ENTERPRISE
It is agreed that this Agreement applies in respect of a single

enterprise as defined in Clause 41A(2) of the WA Industrial
Relations Act 1979, as amended (the “Act”).

8.—RELATIONSHIP WITH AWARDS
This Agreement shall be read wholly in conjunction with

the Award. Where this Agreement is silent on rates of pay and
other matters pertaining to the employment relationship, the
Award shall apply. Where there is conflict between the rates
of pay, conditions, allowances and other matters in this Agree-
ment and the Award the higher rate shall apply.

9.—ENTERPRISE AGREEMENT
It is agreed that in the event of the Union and the Company

agreeing on the terms of a comprehensive enterprise agree-
ment, this Agreement may be terminated in accordance with
the requirements of the Act.

10.—WAGE INCREASE
This Agreement provides for increases in the hourly rate

resulting in the wage rates in the Appendix A—Wage Rates.

11.—INDUSTRY STANDARDS
It is a term of this Agreement that the Company will con-

tinue to meet its current level of payment into the Western
Australian Construction Industry Redundancy Fund and will
immediately increase its level of payment into the Construc-
tion + Building Unions Superannuation Scheme to $50 per
week per employee.

12.—CLOTHING AND FOOTWEAR
1. The following items will be supplied to each employee by

the Company, upon the completion of five working days.
(a) 1 pair safety boots, and will be replaced on a fair

wear and tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each employee employed during

the period 1 April to 31 October. (One issued per
year)

2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to fit
over safety helmets.

13.—TRAINING ALLOWANCE, TRAINING LEAVE,
RECOGNITION OF PRIOR LEARNING

1. A training allowance of $11.00 per week per worker shall
be paid by the employer to the Union Education and Training
Fund, from the date of signing this agreement.

2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calendar year pro-
rata to attend courses conducted or approved by the NBCITC.
The employers approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer’s operations. The onus shall
rest with the employer to demonstrate an inability to grant
leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other
than—

course fees
course books and materials
payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.

3. The employer will actively encourage employees to seek
formal recognition of their skills (recognition of prior learn-
ing), and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen’s Rights Cer-
tificates.

14.—SENIORITY
1. The parties agree the continuity of employment is desir-

able wherever possible, and that where it is not possible,
employees will be retrenched in order of seniority.

2. When applying the “first on last off” principle it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a state basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where the employees’ individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
6—Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements with
the Company.

15.—SICK LEAVE
For sick leave accrued after the date of signing this agree-

ment the following will apply—
(a) The Company’s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination.

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is
re-engaged within a period of six months, the un-
paid balance of sick leave shall continue from the
date of re-engagement.

16.—ALL-IN PAYMENTS
1. All-In methods of payments shall be prohibited.
2. “All-In Payments” means any system of payment that is

hourly, weekly, or daily which is either in lieu of payment for
overtime, or in lieu of one or more of the various award condi-
tions such as annual leave, public holiday payments, inclement
weather, etc.

Provided that All-In payments do not include casual engage-
ment on terms prescribed by the appropriate Award or
Agreement.

3. If an employer has been paying an employee an all in-rate
he/she shall be required to pay to the employee the difference
(if any) between the employee’s actual earnings and what the
employee would have earned had he/she been paid award rates
and conditions during his period of employment.

In addition to making the appropriate taxation deductions
from the employee’s wages, the employer shall also be re-
quired to make the appropriate contributions to the C+BUSS
and Portable Long Service Leave Schemes.

4. If any party is of the view that this principle has been
breached or is aware of a contracting arrangement on a site
that is let to circumvent the payments prescribed under the
award or this clause, the matter may, if not resolved by the
head contractor, be negotiated between the parties or referred
to the Western Australian Industrial Relations Commission.

5. Any industrial action that may arise, shall be confined to
the employer in breach of this clause.
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17.—PYRAMID SUB-CONTRACTING
1. “Pyramid Sub-Contracting” is defined as the practice of a

sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-con-
tractor.

2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the contract
and intends to engage a specialist sub-contractor to perform
that work, that section may be re-let to a specialist sub-con-
tractor.

3. Further provided that when a sub-contract is let for labour
and material, a labour-only sub-contract may be let by the sub-
contractor, but it is unacceptable as a principle for further
labour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.

5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the par-
ties shall discuss and determine the issue in accordance with
the agreement dispute resolution procedure. In any event of a
disagreement, the matter shall be negotiated further between
the parties or referred to the Western Australian Industrial
Relations Commission. Whilst these procedures are undertaken
no industrial action shall occur.

18.—FARES AND TRAVELLING
In addition to Clause 12A of the award a travel payment

shall be made in the form of a daily payment (on days worked)
of $6.15 per day per employee.

19.—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix B—Drug
and Alcohol, Safety and Rehabilitation Program.

Signed for and on behalf of—
The Union Common Seal

(signed)
Date: 14/3/97

The Company Commercial Plasterers Pty Ltd
(signed)
Date: 14/3/97
Bernard McGorrigan
(Print name)

APPENDIX A—WAGE RATES
Date of 1 August 1 February 1August 1February
Signing 1997 1998 1998 1999
Hourly Hourly Hourly Hourly Hourly
Rate Rate Rate Rate Rate

$ $ $ $ $

Labourer Group 1 15.11 15.71 16.32 16.92 17.53
Labourer Group 2 14.59 15.17 15.75 16.34 16.92
Labourer Group 3 14.20 14.77 15.34 15.90 16.47
Plasterer, Fixer 15.70 16.33 16.96 17.58 18.21
1st Year Apprentice 6.59 6.85 7.12 7.38 7.64
2nd Year Apprentice 8.64 8.99 9.33 9.68 10.02
3rd Year Apprentice 11.78 12.25 12.72 13.19 13.66
4th Year Apprentice 13.82 14.37 14.93 15.48 16.03

APPENDIX B—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

1. PRINCIPLE
People dangerously affected by alcohol and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.

2. FOCUS
• Site safety and the involvement of the site safety com-

mittee
• Peer intervention and support
• Rehabilitation

3. WORKPLACE POLICY
(a) A person who is dangerously affected by drugs or

alcohol will not be allowed to work until that person
can work in a safe manner.

(b) The decision on a persons ability to work in a safe
manner will be made by the safety committee, or on
projects with no safety committee, by a body of at
least equal numbers of employee/employer repre-
sentatives.

(c) There will be no payment of lost time to a person
unable to work in a safe manner.

(d) If this happens 3 times the worker shall be given a
written warning and made aware of the availability
of treatment/counselling. If the worker refuses help
he/she may be transferred/dismissed the next time
he/she is dangerously affected.

(e) For the purposes of disciplinary action a warning shall
be effective for a period of 12 months from the date
of issue.

(f) A worker having problems with alcohol and or other
drugs—

• Will not be sacked if he/she is willing to get
help.

• Must undertake and continue with the recom-
mended treatment to maintain the protection
of this program.

• Will be entitled to sick leave or leave without
pay while attending treatment.

4. IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will—
(a) Clearly state its endorsement of the BTG Drug and

Alcohol program and comply with it.
(b) Provide access at an agreed time and venue for a

representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.

(c) Authorise the attendance of appropriate company per-
sonnel, eg: Safety delegate/officer, safety committee
members, union delegate, consultative committee
members(s) at the two hour BTG Drug and Safety in
the Workplace training course.

COMMUNITY NEWSPAPER GROUP PRODUCTION
EMPLOYEES (ENTERPRISE BARGAINING)

AGREEMENT 1997
No. AG 96 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers, Western Australian

Branch
and

Community Newspaper Group.
No. AG 96 of 1997.

COMMISSIONER J F GREGOR.
26 May 1997.

Order.
REGISTRATION OF AN INDUSTRIAL AGREEMENT

No. AG 96 OF 1997.
HAVING heard Mr G Sturman on behalf of the first named
party and Mr S Foy on behalf of the second named party, and
by consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979 hereby orders—

THAT the document titled the Community Newspaper
Group Production Employees (Enterprise Bargaining)
Agreement, filed in the Commission on 8 April 1997, be
and is hereby registered as an Industrial Agreement.

(Sgd.) J.F. GREGOR,
[L.S.] Commissioner.
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1.—TITLE
This Agreement shall be referred to as the Community News-

paper Group Production Employees (Enterprise Bargaining)
Agreement 1997, No. AG 96 of 1997.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Application of Agreement
4. Parties Bound
5. Date and Operation of Agreement
6. Relationship to Parent Award
7. Single Bargaining Unit
8. Measures to Increase Productivity, Efficiency and

Flexibility
9. Wage Increases

10. Avoidance of Disputes
11. National Standards
12. Award Modernisation
13. Signatories

Attachment 1
Attachment A

3.—APPLICATION OF AGREEMENT
This Agreement shall apply at the establishment of Com-

munity Newspapers Group in respect of all employees who
are engaged in any of the occupations industries or callings
specified in the Printing (Community Newspaper Group)
Award 1989.

4.—PARTIES BOUND
(1) Community Newspaper Group

120 Roe Street
NORTHBRIDGE WA 6000

(2) The Automotive, Food, Metals, Engineering, Printing
and Kindred Industries Union of Workers, Western
Australian Branch
1111 Hay Street
WEST PERTH WA 6005

5.—DATE AND OPERATION OF AGREEMENT
This Agreement shall apply to an estimated 47 employees

of the Company engaged in any of the occupations, industries
or callings specified in the Printing (Community Newspaper
Group) Award 1989.

6.—RELATIONSHIP TO PARENT AWARD
This Agreement shall be read and interpreted wholly in con-

junction with the Printing (Community Newspaper Group)
Award 1989. Where there is any inconsistency between this
Agreement and the said Parent Award, this Agreement shall
prevail to the extent of any inconsistency. This Agreement in-
corporates all the provisions of Attachment 1, including
attachments thereto, of the Community Newspaper Group
(Enterprise Bargaining) Agreement AG14 of 1993 and AG 251
of 1995 which form part of this Agreement.

7.—SINGLE BARGAINING UNIT
In accordance with the State Wage Case Decision of August

1996, a Single Bargaining Unit has been established between
the above parties.

8.—MEASURES TO INCREASE PRODUCTIVITY,
EFFICIENCY AND FLEXIBILITY

A Consultative Committee has been established in the form
of a Single Bargaining Unit and in accordance with the State
Wage Fixation Principles.

The parties reaffirm their commitment to the measures de-
tailed in Attachment 1 of the Community Newspaper Group
(Enterprise Bargaining) Agreement 1993 (AG14 of 1993) and
the Community Newspaper Group Enterprise Bargaining
Agreement 1995 (AG251 of 1995).

In addition to the measures detailed in Attachment “A” of
AG14 of 1993, the parties have met and agreed to further pro-
ductivity improvements which are set out in Attachment “A”,
Attachment 1 and Attachment 2 hereof.

9.—WAGE INCREASE
In recognition of the Agreement and the potential of the

agreed changes to increase productivity and efficiency, the

parties have agreed to a 9.5% wage increase, such increases
will be staged over the life of this agreement and will be paid
on the due dates as set out hereunder.

2.5% from first pay period on or after 28th February 1997.
2% from the first pay period on or after the 28th August
1997
2% from the first pay period on or after the 28th February
1998
3% from the first pay period on or after the 28th August
1998

10.—AVOIDANCE OF DISPUTES
The parties to this Agreement are committed to observing

the dispute settlement procedure of the Parent Award.

11.—NATIONAL STANDARDS
This Agreement shall not operate so as to cause any em-

ployee to suffer a reduction in ordinary time earnings or in
Commission recognised National Standards such as standard
hours of work, annual leave or long service leave.

12.—AWARD MODERNISATION
The parties agree that during the life of this agreement that

there is a need to modernise the current award.
The parties undertake that this exercise will be undertaken

during the life of this agreement and that there will not be any
diminution to the current entitlements of employees.

13.—SIGNATORIES
.....................signed.....................
Signed for and on behalf of
Community Newspaper Group
.....................signed.....................
Signed for and on behalf of
Australian Manufacturing Workers Union Printing Division
(WA Region)
Dated this 21 day of March 1997.

ATTACHMENT “A”

1.—HOURS OF WORK
(1) The maximum number of ordinary hours to be worked

by a weekly employee regardless of shift and other than over-
time shall be 36 per week.

(2) (a) Day shift means a rostered work shift performed be-
tween the hours of 7.00am and 6.30pm.

(b) Night shifts means a rostered work shift performed be-
tween the hours of 6.30pm and 7.00am.

(c) Intermediate shift means work performed during the hours
which include hours of both day work and night work.

(3) All ordinary hours of work may be arranged on any day
including Sunday.

(4) The maximum number of ordinary hours to be worked
in any one shift shall not exceed 10 unless mutually agreed
between the House and Chapel, in which case the maximum
hours will not exceed 12.

(5) An employee should not be rostered for work for more
than four shifts in any week.

(6) (a) An employee shall not be rostered for less than two
consecutive shifts in any week (Day Shift). In the case of In-
termediate Shift an employee shall not be rostered for less
than three consecutive shifts in any week unless mutually
agreed between the Employee, Chapel and Management.

(b) It is agreed that existing roster arrangements will con-
tinue.

(7) If during the course of a working week an employee
rostered for night or intermediate shift is called upon to change
the employees shift and work during the day the employee
shall be paid the shift loading as if the employee had worked
the employees normal rostered shift.

(8) In cases where any employee is absent through sickness
or other causes (such as bereavement) on the employees
rostered day or night off, the employee shall not be reimbursed
with an additional day or night off in lieu.

(9) The roster of daily hours shall be prominently displayed
and will remain as such until altered by at least one weeks
notice.
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2.—TRAINING
The Company will continue its undertaking to train employ-

ees in all of the facets of the latest technology as it is introduced
into the production area.

3.—REDUNDANCIES
The company Community Newspapers undertakes that there

will be no forced redundancies during the life of this agree-
ment.

4.—WEEKEND PENALTY
(1) For all ordinary hours performed on Sunday, a penalty

of 25% of the appropriate rate for the classification will apply.
The penalty will not apply to the calculation of overtime.

(2) The equivalent of a 25% penalty for a 10 hour shift will
be incorporated into the base weekly wage for each produc-
tion employee and will replace the Saturday penalty.

5.—WEEKEND ROSTER
The Company will establish a roster where all employees

are rotated equally onto the Sunday shift if the shifts cannot be
filled on a voluntary basis. The shifts will be on a voluntary
basis unless the required number for the said shifts are not
filled, whereby the roster will be put in place by the company..

6.—PUBLIC HOLIDAYS
Where a permanent part-time employee is not rostered to

work on any of the Public Holidays referred to in Clause 19—
Public Holidays, subclause (1)(a) and (b), the employee will
not be entitled to a day or night off in lieu.

7.—ELECTRONIC PAGINATION
(1) The function of bringing all editorial elements together

to form a page will be carried out electronically and will under
the control of editorial sub-editors.

(2) Photographers will be responsible for scanning all edito-
rial pictures into the image databases.

(3) Sub-editors will be responsible for the content and cor-
rectness of all editorial elements before releasing a page for
output.

(4) Advertising and non-editorial elements will be place on
the page electronically under software control and will be re-
sponsibility of the Production Department.

(5) The function of validating and the final approval of the
page before committing it to an imagesetting device, will be
the responsibility of the Production Department.

8.—ELECTRONIC TRANSMISSION OF ADVERTISING
(1) Advertising material prepared by agencies will, where

possible, be received into the system by electronic transmis-
sion.

(2) The Production Department will access the system of
the agency to retrieve the advertisement and place it into the
Community Newspaper system.

ATTACHMENT 1

1.—NOTICE
Prior to a redundancy situation occurring, the company will

undertake to advise those employees who will be affected by
giving at least four (4) weeks notice or payment in lieu of
notice. However, the Union will be given a least eight (8) weeks
notice, served currently with the four (4) weeks notice given
to employees, unless payment in lieu of notice is made to
employees.

2.—CRITERIA FOR THE SELECTION OF
REDUNDANT EMPLOYEES

(1) It is agreed that the company must retain a workforce
which contains the skills necessary to remain competitive. In
this regard, the skill needs of the company will be used to
determine employee requirements in a redundancy situation.

(2) It is agreed between the parties that the company has
introduced new technology into the Production Department
and training was provided in accordance with the Industrial
Agreement dated 13 September 1994.

The Company have identified that some staff have not been
able to fully operate the technology introduced.

The Company will provide to those employees additional
training in accordance with the Industrial Agreement prior to
a decision being made to make the production employee re-
dundant.

(3) The Company will call for voluntary redundancies. If
there are insufficient nominees for a voluntary redundancy or
those who nominate will disadvantage the competitiveness of
the Company should they leave, the Company will, after con-
sultation with the Union, nominate alternative redundant
employees.

3.—REDUNDANCY PROVISIONS
Employees who either volunteer or are nominated by the

Company to be redundant will receive the redundancy pay-
ments as prescribed by Clause (1)(a), (b) and (c) of the
Community Newspaper Group Redundancy Order (1993).

4.—STATEMENT OF ENTITLEMENTS
Employees will receive an itemised statement of all pay-

ments no later than seven (7) days prior to termination.

5.—HARDSHIP
A Committee comprised of representatives of the Company

and the Unions will be established for the purpose of review-
ing cases of hardship which may arise.

6.—JOB TRANSFERS
(1) The parties recognise the serious consequences and per-

sonal disadvantage that loss of employment can have.
Therefore, in lieu of redundancy every practical effort will be
made to transfer an employee into an alternative position which
will allow the dignity of an employee to be maintained.

(2) In the event of a job transfer or the offer of a job transfer
taking effect, the following provisions will apply—

(a) Where an employee is offered similar work in an-
other section of the Company’s branch, or at another
convenient location and refuses such an offer, the
Hardship Committee will review the reasons and cir-
cumstances leading to the refusal. As a general
guideline such cases will be reviewed by the Hard-
ship Committee during the first three (3) months of
the transfer.

(b) After consideration has been given to all aspects of
the refusal, the Hardship Committee will then de-
cide whether redundancy pay is applicable.

(3) Where an employee is transferred to a lower paid classi-
fication, he/she will continue to receive the current wage rate.

7.—EMPLOYMENT ASSISTANCE PROGRAM
(1) The Company and the Union will take all practical steps

to assist redundant employees to seek alterative employment
and to adjust to the period which follows redundancies. In this
regard, the following assistance will be provided—

(a) By arrangement with the employees under the ad-
vice of impending redundancy, paid time off to a
maximum of one (1) day per week of notice will be
allowed for employment interviews, subject to con-
firmation of the interviews.

(b) A statement of service, with details of skills acquired,
will be made available to a redundant employee upon
request.

(c) The Personnel Department resources of the Com-
pany will be made available to assist redundant
employees in securing alternative employment.
This service will be provided on request and will be
available during the period of redundancy notice and
for the two (2) weeks immediately following the ter-
mination.

(d) The Company will co-ordinate the Commonwealth
Employment Service facilities to provide further sup-
port to employees facing redundancies.
Where appropriate, the Commonwealth Employment
Service will also be called upon to assist with co-
ordination of applications for Social Security
benefits.

(e) It is recognised that employees may arrange alterna-
tive employment during their period of redundancy
notice. Where necessary the Company will contact
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eh prospective employer (on behalf of the redundant
employee) to determine a mutually convenient com-
mencement date.

(f) The Company will co-ordinate its Employment As-
sistance Program with the Union to ensure that every
practical step has been taken to assist redundant
employees obtain alternative employment.

8.—GENERAL
(1) Redundancy provisions set out in this Agreement will

not apply to the following—
(a) Employees who terminate their employment for rea-

sons other than redundancy or relocation.
(b) A redundant employee who does not work out his

notice under the terms of this Agreement (unless an
earlier termination date is mutually agreed upon).

(c) Where an employee is dismissed for serious or wil-
ful misconduct.

9.—UNDERTAKINGS BY UNION AND EMPLOYEES
In the light of undertakings made by the Company in the

Agreement, Unions and employees will undertake to not im-
pose any bans, limitations or restrictions on the Company as a
result of redundancies, retrenchments or relocations.

CONSTRUCTION WORKER LEVEL 1
(STRUCTURES/FIT OUT AND FINISH) MANGURI
CORPORATION TRAINEESHIP AGREEMENT 1997

No. AG 99 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters and
Plasterers Union of Workers

and

Manguri Corporation Inc.

No. AG 99 of 1997.

Construction Worker Level 1 (Structures/Fit Out and Finish)
Manguri Corporation Traineeship Agreement 1997.

20 May 1997.

Order.
HAVING heard Mr G. Giffard on behalf of the Applicant and
Mr P. Spargo on behalf of the Respondent and by consent, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—

THAT the Construction Worker Level 1 (Structures/Fit
Out and Finish) Manguri Corporation Traineeship Agree-
ment 1997 filed in the Commission on the 11th day of
April 1997 be registered on and from the 19th day of May
1997.

(Sgd.) A.R. BEECH,
[L.S.] Commissioner.

Schedule.

1.—TITLE
This Agreement will be known as the Construction Worker

Level 1 (Structures/Fit Out and Finish) Manguri Corporation
Traineeship Agreement 1997.

2.—ARRANGEMENT
This Agreement shall be arranged as follows—

1. Title
2. Arrangement
3. Parties Bound
4. Application
5. Objectives

6. Definitions
7. Duration
8. Single Enterprise
9. Relationship with Award

10. Dispute Settlement Procedure
11. Training Conditions
12. Employment Conditions
13. Wages and Allowances
14. Clothing and Footwear
15. Special Arrangements

APPENDIX A—Signatories
APPENDIX B—Training Framework

3.—PARTIES BOUND
This Agreement shall be binding on—

(a) The Western Australian Builders’ Labourers, Paint-
ers and Plasterers Union of Workers (the Union).

(b) The Manguri Corporation Inc. (the Company) who
is the signatory to this Agreement.

(c) All employees who are members or eligible to be
members of the Union.

4.—APPLICATION
(a) Subject to subclause (b) this Agreement shall apply to

persons—
(i) who are undertaking a Traineeship (as defined); and

(ii) who are employed by the Company; and
(iii) whose employment is, or otherwise would be, cov-

ered by the Award.
(b) There will be approximately 7 employees covered

by this Agreement.
(c) Notwithstanding the foregoing, this Agreement shall

not apply to employees who were employed by the
Company prior to the date of approval of a
Traineeship scheme relevant to the Company, except
where agreed between the Company and the Union.

(d) This Agreement does not apply to the Apprentice-
ship system.

(e) Trainees under this Agreement will not undertake du-
ties that have application to work ordinarily defined
as work of a tradesperson or accredited apprentice.

(f) At the conclusion of the Traineeship, this Agreement
ceases to apply to the employment of the Trainee
and the Award shall thereafter apply to the former
trainee.

(g) The sole provider of accredited training will be the
Company.

5.—OBJECTIVES
This Agreement is to assist in the establishment of a system

of Traineeships which provides approved training in conjunc-
tion with employment in order to enhance the skill levels and
future employment prospects of the Trainees. The Traineeship
is neither designed nor intended for those who are already
trained and job ready. Existing employees shall not be dis-
placed from employment by Trainees.

The parties to the Agreement are committed to the creation
of a healthy and safe working environment, to maximise effi-
ciency and productivity, to work together in a spirit of
co-operation and to reward employees fairly for their achieve-
ments.

6.—DEFINITIONS
“approved training” means training undertaken (both on

and off the job) in a Traineeship and shall involve formal in-
struction, both theoretical and practical, and supervised practice
in accordance with a Traineeship scheme approved by the State
Training Authority or NETTFORCE. The training will be ac-
credited and lead to qualifications as set out in clause
11.—Training Conditions (at (f)).

“the Award” means the Building Trades (Construction)
Award 1987, No. 14 of 1978.

“Trainee”  means an employee who is bound by the
Traineeship Agreement made in accordance with this Agree-
ment.
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“Traineeship”  means the Structures/Fit Out and Finish
Traineeship which has been approved by the State Training
Authority, or which has been approved on an interim basis by
NETTFORCE, until final approval is granted by the State
Training Authority. The core competencies to be attained by
the Trainee are detailed in the attached Appendix B to this
Agreement.

“Traineeship Agreement” means an Agreement made sub-
ject to the terms of this Agreement between the Company and
the Trainee for a Traineeship and which is registered with the
State Training Authority, NETTFORCE, or under the provi-
sions of the appropriate State legislation. A Traineeship
Agreement shall be made in accordance with the relevant ap-
proved Traineeship Scheme and shall not operate unless this
condition is met.

“Traineeship Scheme” means an approved Traineeship
applicable to a group or class of employees identified in Clause
5.—Objectives or to the building construction industry or a
sector of the industry or an enterprise. A Traineeship Scheme
shall not be given approval unless consultation and negotia-
tion with the Union upon the terms of the proposed Traineeship
Scheme and Traineeship have occurred. An application for
approval of a Traineeship Scheme shall identify the Union and
demonstrate to the satisfaction of the approving authority that
the above-mentioned consultation and negotiation have oc-
curred. A Traineeship Scheme shall include a standard format
which may be used for a Traineeship Agreement.

“Parties to the Traineeship Scheme” means the Union and
the Company who have been involved in the consultation and
negotiation required for the approval of the Traineeship
Scheme.

“NETTFORCE”  means the National Employment and
Training Task Force.

“State Training Authority”  means the Western Australian
State Training Board.

Reference in this Agreement to “the State Training Au-
thority or NETTFORCE”  shall be taken to be a reference to
NETTFORCE in respect of a Traineeship that is the subject of
an interim approval but not a final approval by the State Train-
ing Authority.

“National Training Wage Interim Award”  means the
Award made in the Australian Industrial Relations Commis-
sion [Print No. L5189 of 1994].

“appropriate State legislation” means the State Employ-
ment and Skills Development Authority Act 1990 or any
successor legislation.

7.—DURATION
This Agreement will expire after 12 months from the date of

registration unless otherwise agreed in writing between the
parties prior to the expiration of the Agreement.

8.—SINGLE ENTERPRISE
It is agreed that this Agreement applies in respect of a single

enterprise as defined in Clause 41A(2) of the Western Austral-
ian Industrial Relations Act 1979, as amended.

9.—RELATIONSHIP WITH AWARD
This Agreement shall be read wholly in conjunction with

the Award. Where this Agreement is silent on rates of pay and
other matters pertaining to the employment relationship, the
Award shall apply. Where there is conflict between the rates
of pay, conditions, allowances and other matters in the Agree-
ment and the Award the Agreement shall apply.

10.—DISPUTE SETTLEMENT PROCEDURE
The settlement of questions, disputes or difficulties arising

out of the operation of this Agreement shall be the procedure
outlined in the same terms as Clause 46.—Settlement of Dis-
putes of the Award.

11.—TRAINING CONDITIONS
(a) The Trainee shall attend an approved Training course or

training program prescribed in the Traineeship Agreement or
as notified to the Trainee by the State Training Authority in
accredited and relevant Traineeship Schemes; or NETTFORCE
if the Traineeship Scheme remains subject to interim approval.

(b) Each Trainee will spend 400 hours (nominal) engaged in
approved training. This will include the appropriate combina-
tion of on-the-job and off-the-job training.

(c) A Traineeship shall not commence until the relevant
Traineeship Agreement, made in accordance with a Traineeship
Scheme, has been signed by the Company and the Trainee and
lodged for registration with the State Training Authority or
NETTFORCE, provided that if the Traineeship Agreement is
not in a standard format a Traineeship shall not commence
until the Traineeship Agreement has been registered with the
State Training Authority or NETTFORCE. The Company shall
ensure that the Trainee is permitted to attend the training course
or program provided for in the Traineeship Agreement and
shall ensure that the Trainee receives the appropriate on-the-
job training.

(d) The Company shall provide a level of supervision in ac-
cordance with the Traineeship Agreement during the
Traineeship period.

(e) The Company agrees that the overall training program
will be monitored by officers of the State Training Authority
or NETTFORCE and the Union and training records or work
books may be utilised as part of this monitoring process.

(f) Training shall be directed at the achievement of key com-
petencies required for successful participation in the workplace
(where these have not been achieved) (e.g. literacy, numeracy,
problem solving, teamwork, using technology) and as are pro-
posed to be included in the Australian Vocational Certificate
Level 1 qualification. In addition, successful Trainees will be
issued with certificates of attainment in the modules of the
Structures/Fit Out and Finish Traineeship upon the Trainees
reaching that level of competency.

(g) The Union shall be afforded reasonable access to Train-
ees during normal work hours for the purpose of explaining
the role and functions of the Union and enrolment of Trainees
as members.

12.—EMPLOYMENT CONDITIONS
(a) A Trainee shall be engaged as a full-time employee for a

maximum of one year’s duration provided that a Trainee shall
be subject to a satisfactory probation period of up to one month
which may be reduced at the discretion of the Company. By
Agreement in writing, and with the consent of the State Train-
ing Authority or NETTFORCE and the Union, the Company
and the Trainee may vary the duration of the Traineeship and
the extent of approved training provided that any agreement
to vary is in accordance with the relevant Traineeship Scheme.

(b) The Company shall not terminate the employment of a
Trainee, except in cases of wilful misconduct, without firstly
having provided proper written notice of termination to the
Trainee concerned in accordance with the Traineeship Agree-
ment and subsequently to the State Training Authority or
NETTFORCE and the Union. The written notice to be pro-
vided to the State Training Authority or NETTFORCE and
the Union shall be provided at least five working days prior to
the termination.

(c) If the Company chooses not to continue the employment
of a Trainee upon the completion of the Traineeship they shall
notify, in writing, the State Training Authority or NETTFORCE
and the Union of their decision and their reasons for decision.
Nothing shall prevent the Trainee or their Union from disput-
ing this decision in a Court or tribunal.

(d) The Trainee shall be permitted to be absent from work
without loss of continuity of employment and/or wages to at-
tend the training in accordance with the Traineeship Agreement.

(e) Where the employment of a Trainee by the Company is
continued after the completion of the Traineeship period, such
Traineeship period shall be counted as service for the purposes
of the Award or any other legislative entitlements.

(f) (i) The Traineeship Agreement may restrict the circum-
stances under which the Trainee may work overtime and shift
work in order to ensure the training program is successfully
completed.

 (ii) No Trainee shall work overtime or shift work on their
own.

(iii) No Trainee shall work shift work unless the parties to a
Traineeship Scheme agree that such shift work makes satis-
factory provision for approved training. Such training may be
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applied over a cycle in excess of a week, but must average
over the relevant period no less than the amount of training
required for non-shift work Trainees.

(g) All other terms and conditions of the Award that are ap-
plicable to the Trainee, or would be applicable to the Trainee
but for this Agreement, shall apply unless specifically varied
by this Agreement.

(h) The right of entry provision contained in the Award shall
apply to the parties bound by this Agreement.

(i) The parties agree that Trainees are “workers” for the pur-
poses of the Workers’ Compensation and Rehabilitation Act
1981.

13.—WAGES AND ALLOWANCES
(a) Rates of pay for Trainees shall be as follows.

$
Base Rate 329.00
Industry Allowance 15.90
Special Allowance 7.70
Fares Allowance As per Award
Redundancy Nil
Follow the job loading Nil
Superannuation As per Award
Annual Leave As per Award
Site/Other Allowances As per relevant Site

Agreement
(i) Site/other allowances will be payable whilst Train-

ees are engaged in on-site work including on-the-job
training.

(ii) These wage rates will only apply to Trainees while
they are undertaking an approved Traineeship which
includes approved training as defined in this Agree-
ment.

(iii) The wage rates prescribed by this clause do not ap-
ply to complete trade level training which is covered
by the Apprenticeship system.

14.—CLOTHING AND FOOTWEAR
1. The following items will be supplied to each Trainee by

the Company, within 5 days of commencement.
(a) 1 pair safety boots, and will be replaced on a fair

wear and tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each Trainee (to be issued on or

before 1 April).
2. The Company will also make available to each Trainee,

when requested by them, sun screen lotion and sun brims to fit
over safety helmets.

15.—SPECIAL ARRANGEMENTS
(a) The wage rates contained in this Agreement are mini-

mum rates and shall apply in accordance with the application
of the National Training Wage Interim Award, where the ac-
credited training and work performed are for the purpose of
generating skills which have been defined for work at skill
level B of the National Training Wage Interim Award.

(b) The provisions of this Agreement shall not be reduced.
(c) The provisions of this Agreement shall not cause a re-

duction of entitlements to any employee.

APPENDIX A—SIGNATORIES
For and on behalf of the Company
Ken Uren      7/2/1997
For and on behalf of The Western Australian Builders’ La-

bourers, Painters and Plasterers Union of Workers
K. Reynolds—Secretary     18/2/1997

APPENDIX B—TRAINING FRAMEWORK
Course Outcomes
The course aims to provide—

* an accredited entry level training programme for peo-
ple wishing to pursue a career in the Building and
Construction industry.

* an accredited training programme that incorporates
the following Key Competencies at performance
level 1—collecting, analysing and organising infor-
mation; communicating ideas and information;
planning and organising; working with others; using
mathematical ideas and techniques; solving prob-
lems; and using technology.

* training and skill development in areas such as: com-
munications, occupational health and safety, work
organisation, plan reading and interpretation, the use
of hand tools, plant and other equipment.

Outline of Course
The Traineeship program contains 16 compulsory modules.

The module titled, Trainee Induction STR/FOF001, is a pre-
requisite of all other modules in the programme. There are no
other prerequisites and therefore there is no prescribed sequence
for the delivery of the modules in the programme.

Module Code Module Title
STR/FOF001 Trainee Induction
STR/FOF002 Occupational Health and Safety
STR/FOF003 Industry Calculations
STR/FOF004 Plan Reading and Interpretation
STR/FOF005 Workplace Communication
STR/FOF006 Quality Concepts
STR/FOF007 Work Organisation
STR/FOF008 Construction Process
STR/FOF009 Materials Handling and Storage
STR/FOF010 Basic Concrete
STR/FOF011 Plant and Equipment
STR/FOF012 Hand Tools, Power Tools and

Accessories
STR/FOF013 Manual and Mechanical Excavation
STR/FOF014 Demolition
STR/FOF015 Scaffolding
STR/FOF016 Oxy Acetylene Cutting/Basic Fit Out

and Finish Skills
Duration: 400 Hours (nominal)
On-The-Job Training
The Traineeship incorporates on and off the job delivery. It

is envisaged that the off the job component will comprise the
equivalent of one day per week of instruction over a twelve
month period. During the remaining four days of the week the
Trainee is expected to be engaged in productive work with
his/her employer. Whilst at work, the Trainee should be pro-
vided with opportunities to reinforce the skills and knowledge
obtained in the off the job training period.

It is expected that, during the period at work the Trainee will
complete an approved skills assessment undertaken by a reg-
istered CTA Skills Assessor in each of the units of competency
incorporated in the program. The records of these skills as-
sessments will be forwarded to the Trainee, the training
provider and the BCITC.

Entry Requirements
Trainees need to be able to read, comprehend and discuss

printed information in English, write simple statements, rec-
ognise numbers and perform basic numeric calculations.

Recognition of Prior Learning
Trainees are entitled to have their prior learning recognised.

The programme incorporates a recognition of prior learning
procedure that acknowledges the skills and knowledge that
Trainees have obtained through—

* formal training;
* work experience; and
* life experience.

Delivery Modes
The Traineeship is designed to be delivered to persons seek-

ing employment in the building and construction industry.
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DELTA CORPORATION LTD, ENTERPRISE
BARGAINING AGREEMENT 1996

No. AG 289 of 1996.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Delta Corporation Ltd

and

The Automotive, Food, Metals, Engineering, Printing
and Kindred Industries Union of Workers—Western

Australian Branch.

No. AG 289 of 1996.

Delta Corporation Ltd, Enterprise Bargaining Agreement
1996.

COMMISSIONER P E SCOTT.

2 May 1997.

Order.
HAVING heard Mr S C Foy on behalf of the Applicant and
Mr G C Sturman on behalf of the Respondent and by consent,
the Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—

THAT the Delta Corporation Ltd, Enterprise Bargain-
ing Agreement 1996 in the terms of the following schedule
be registered on the 21st day of April 1997.

(Sgd.) P.E. SCOTT,
[L.S.] Commissioner.

Schedule.

1.—TITLE
This Agreement shall be known as the Delta Corporation

Ltd, Enterprise Bargaining Agreement 1996.

2. —ARRANGEMENT
1. Title
2. Arrangement
3. Introduction
4. Application and Scope of the Agreement
5. Period of Operation
6. Commitment
7. Union Representation
8. Termination of Agreement
9. Consultative Committee

10. Dispute Avoidance and Settlement
11. Application of Agreement
12. Quality Assurance
13. Contract of Employment
14. Rostered Days Off
15. Rates of Pay
16. Training
17. Inclement Weather
18. Flexibility and Continuity of Employment
19. Sick Leave Entitlement
20. No Further Claims
21. Redundancies
22. Bonus Scheme
23. Clothing and Footwear
24. Disciplinary Procedure
25. Signatories to Agreement

3.—INTRODUCTION
(1) Joint Statement

(a) This Agreement between Delta Corporation Ltd (the
Company), its employees and the Automotive, Food,
Metals, Engineering, Printing and Kindred Industries
Union—Western Australian Branch (“AFMEPKIU”)
defines the relationship between the Company’s
employees and all levels of management.

(b) It recognises the value of all the above parties speci-
fied in paragraph (a) hereof working co-operatively
towards maintaining and improving the competitive-
ness of the Company.

(2) Aims
The aims of this Agreement are—

(a) To develop a working environment consistent with a
manufacturing operation.

(b) To identify the advantages available through work-
ing co-operatively.

(c) To encourage and maintain full and open communi-
cation, consultation and resolutions of issues as they
arise.

(3) Objectives
The objectives of this Agreement, with respect to all parties,

are—
(a) To eliminate, as far as practicable, barriers to effi-

ciency and productivity.
(b) To create a better working environment for all em-

ployees.
(c) To create an awareness of the need of continuous

improvement in all aspects of the pre-casting proc-
ess.

4.—APPLICATION AND SCOPE OF THE AGREEMENT
(1) This agreement shall apply to the Company and its em-

ployees who are engaged in classifications contained in the
Metal Trades (General) Award No. 13 of 1965 at 218 Campersic
Road, Herne Hill, Western Australia.

(2) (a) The parties agree that with respect to employees cov-
ered by this Agreement, the Company’s operations are for the
manufacture of pre-cast concrete products.

(b) Where there are inconsistencies between this Agreement
and the aforementioned Award, the provisions of this Agree-
ment shall apply.

(c) At the date of registration three employees will be cov-
ered by this agreement.

5.—PERIOD OF OPERATION
(1) This agreement shall operate from the beginning of the

first pay period commencing on or after the 28th day of Octo-
ber 1996 and shall remain in force until 28 February 1998.

(2) Discussions between the parties as to the future opera-
tion of this Agreement will commence three months prior to
the expiry date.

6.—COMMITMENT
The parties to this Agreement are committed to ensuring

that—
(1) The terms and conditions of this Agreement lead to

real gains in over-all job productivity and workplace
efficiencies, without reduction to health and safety
standards.

(2) The procedure outlined in Clause 10.—Dispute
Avoidance and Settlement hereof are rigorously ad-
hered to.

7.—UNION REPRESENTATION
(1) This Agreement recognises that the Union is party to this

Agreement and its accredited officials are legitimate repre-
sentatives of the employees covered by this agreement.

(2) (a) The rights of accredited Union officials to access the
pre-casting operations at Herne Hill to allow those officials to
represent the interest of Union members on site is recognised
by the Company, subject to adequate notification to manage-
ment and it being convenient at that time.

(b) The Union official shall be allowed one hour per month
to address legitimate Union business and this maybe during
working hours provided that during such meetings the plant
will be kept running to avoid disruption to production.

(3) The Company will allow Shop Stewards or Delegates
adequate time during normal working hours to attend to Un-
ion duties, providing that when not carrying out such duties,
Shop Stewards and Delegates will carry out duties appropri-
ate to their production worker designation.

8.—TERMINATION OF AGREEMENT
This Agreement is to be terminated on 28th February 1998.
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9.—CONSULTATIVE COMMITTEE
(1) (a) The parties agree to the establishment and mainte-

nance of the Consultative Committee, which will be consulted
on, and monitor, all workplace reform processes and initia-
tives as well as Enterprise Bargaining issues.

(b) The parties acknowledge the central role of the Con-
sultative Committee in maintaining the conditions and
industrial climate necessary for the successful application of
this agreement.

(c) The Consultative Committee shall be provided with all
the relevant information necessary for them to monitor the
implementation of this Agreement.

(d) It is accepted that the State Secretary of the Union and
the General Manager of the Company, or their nominees, may
attend the Consultative Committee meeting.

(e) The Consultative Committee will be comprised of equal
numbers of Representatives from management and the
workforce.

(2) Communication
In addition to the Consultative Committee Meetings, regu-

lar meetings between all levels of management and employees
will be held to ensure a high level of communication.

(a) A weekly meeting will be held between the Produc-
tion Supervisor, Leading Hands and, if necessary,
the Production crew to deal with matters associated
with production and labour relations issues.

(b) Meetings, on an “as needs” basis, will be held with
the Production Manager and Shop Steward, or their
nominees to address industrial relations issues.

(c) The responsibility and authority of Leading Hands
will be in accordance with established practice, as
changed and up-graded from time to time.

10.—DISPUTE AVOIDANCE AND SETTLEMENT
PROCEDURE

The following procedure shall be used for settling disputes,
questions or difficulties which may arise at the workplace-

(1) In the first instance, an employee shall submit a re-
quest concerning an industrial issue to either his/her
own site Union Representative or the immediate
Supervisor/Foreperson. If the matter cannot be re-
solved at this stage, then the following procedure shall
be applied.

(a) The employee and Union Delegate or Shop
Steward shall submit the issue to the immedi-
ate Supervisor or Foreperson.

(b) If not settled at this stage, the employee and
Union Delegate or Shop Steward may submit
the issue to the Production Manager of the
Company.

(c) If not settled at this point, the Union Delegate
or Shop Steward may submit the matter to the
Union Organiser for discussion with the Gen-
eral Manager.

(d) If the matter is not then settled, the Union
Organiser may submit the matter to the Union
Secretary for discussion with the General
Manager.

(e) If the dispute still exists after the aforemen-
tioned processes have been carried out, the
matter may then be referred for determination
to the Industrial Relations Commission whose
decision will be accepted by all parties, sub-
ject to legal rights of appeal.

(2) While the foregoing procedures are being carried out,
work will continue as normal and neither party shall
be prejudiced as to final settlement by the continu-
ance of work in accordance with this subclause.

11.—APPLICATION OF AGREEMENT
(1) Should any dispute arise as to the application or inter-

pretation of this Agreement, or any part of it, the matter, in the
first instance, shall be discussed by the Consultative Commit-
tee.

(2) If not resolved in such discussions, the procedures pre-
scribed in Clause 10—Dispute Avoidance and Settlement shall
be followed.

12.—QUALITY ASSURANCE
(1) Each employee is committed to the Company’s Quality

Assurance System (IS09002:1987, AS3902:1987, NZS
9002:1900) and employees will carry out any task required, in
which they are competent, to ensure compliance with obliga-
tions to conform to the Quality Assurance System.

(2) The Company and its employees are committed to pro-
vide products and service of the highest possible standards.

13.—CONTRACT OF EMPLOYMENT
(1) All employees commencing employment with Delta Cor-

poration Ltd for the first time shall be on a one month
probationary period after which, if successful, they shall be
offered a contract of employment.

(2) Other than casual employees, and employees guilty of
misconduct which make it unreasonable for the Company to
continue employment during the notice period, the Company
shall give notice as follows—

EMPLOYEE’S PERIOD MINIMUM PERIOD OF
OF CONTINUOUS NOTICE
SERVICE WITH THE
EMPLOYER
Probationary period (one month) One day
Not more than one year One week
More than one year but not more
than three years Two weeks

More than three years but less
than five years Three weeks

More than five years Four weeks
Over 45 years of age (with at least
two years continuous service) One additional week

(3) Where termination of employees is necessary due to lack
of work, the “last on, first off’ principle will apply.

14.—ROSTERED DAYS OFF (RDO’S)
(1) Thirteen rostered days off (RDO’s) shall be available

each year.
(2) A rostered day off will be taken during both the Easter

and Christmas breaks on dates determined to minimise dis-
ruptions to normal operations.

(3) Employees may elect to either take their RDO when it is
due or accrue up to five days for a later date.

(4) No more than four weeks of annual leave and accrued
RDO’s shall be taken at one time, unless mutually agreed to
by the Company and the employee.

(5) If work levels are very low, in lieu of the roster the Com-
pany may require an employee to take an RDO at the time
designated.

15.—RATES OF PAY
The parties to this Agreement are committed to ensuring

that measures contained in this Agreement leads to real gain
in efficiency. Accordingly, increases to existing rates have been
agreed.

(1) The following hourly rates shall apply from the re-
spective dates shown—
TRADEPERSON LEVEL C10
1st October 1996 $14.60 per hour
1st March 1997 $15.04 per hour
1st September 1997 $15.50 per hour

(2) In addition to the rates of pay contained in the Parent
Award, employees covered by the terms of this Agree-
ment shall receive a Pre-cast Allowance of $2.00 for
all hours worked.

(3) The allowance prescribed in sub-clause (2) hereof
shall not count as an all-purpose rate and will there-
fore not attract any premium or penalty.

(4) Length of Service
In addition to the rate of pay set out in subclause (1)
hereof for his/her classification, in recognition of
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years of service with the Company an employee will
become entitled to the following benefits—
Over three years of service—
3% of the rate of pay set out in subclause (1)—plus
1% for each additional year of service to a maxi-
mum of 10 years.

16.—TRAINING
(1) External Courses

(a) An assessment of courses will take place to estab-
lish the benefit to employees and the Company, and
the Training Officer shall discuss the completed
course with each attendee.

(b) A record, including, where relevant, a copy of the
certificate awarded, is to be kept on each individu-
al’s personal file.

(c) All employees attending external courses as part of
the job requirements will be paid at single time and
the Company will pay for all expenses associated
with such courses.

(2) Internal Courses
Employees are encouraged to attend regular in-house train-

ing on specific areas of pre-casting, which are held outside
working hours and paid at ordinary rates.

(3) Site Visits
Employees are encouraged to make site visits, as organised

from time to time.

17.—INCLEMENT WEATHER
It is agreed by the Company and the employees that should

the weather become inclement during normal working hours
and it appears that such conditions shall continue, the follow-
ing procedure will be adopted in order to minimise disruption
to production.

(1) Heat
(a) Should the forecast indicate the temperature

will exceed 37.5°C, production priorities in
areas likely to be affected will be set for that
day as agreed by the Company and employ-
ees.

(b) If the temperature reaches what has been fore-
cast, priorities set will be completed, tools and
equipment cleaned, stored and made safe and
employees shall cease working. However, if
the forecast temperature of 37.5°C is not
reached, work will continue normally.

(2) Wet Weather
(a) Should the forecast indicate rainy conditions,

priorities will be set for that day.
(b) Upon completion of production priorities and

if wet conditions continue, it is agreed that
work shall cease.

(c) It is also agreed that during wet weather work
will continue, provided it is under a covered
area.

(d) Employees normally engaged in an open area
will, where practicable, move into the covered
areas and continue working.

(e) Except for extremely heavy rain, workers will
transfer from lunch rooms after a meal break
to an undercover workplace and continue
work.

(3) In the circumstances outlined in subclause (1) and
(2) hereof, when employees go home early they will
be paid for a full day at ordinary rates. It is agreed
that hours not worked will be made up at a later date
or offset against employees future bonus earnings.

18.—FLEXIBILITY AND CONTINUITY OF
EMPLOYMENT

For the purposes of improving continuity of employment
and flexibility of all employees of the Company at Herne Hill
it is agreed that a pool of employees who agree to participate

will be formed and each employee agrees to abide by condi-
tions of participation as follows—

(1) In the event of a downturn in work employees from
the pool will be transferred into another area of the
Company not engaged in metal fabrication work.

(2) Where an employee is transferred into a position in
another area and that position may have different pay
and conditions to it, then the employee will receive
the pay and conditions for that position and not his
of her previous position.

(3) Continuity of service and seniority for the purpose
of future reductions in staffing levels shall not be
affected by periods spent in alternative employment
with the employer.

(4) These conditions of participation may be reviewed
and where necessary altered during the term of this
agreement.

(5) The employees give a commitment to further develop
a joint AWU/BLF/AFMEPKIU agreement.

19.—SICK LEAVE
(1) Sick Days
An employee on weekly hiring, who is absent from work on

account of personal illness or injury by accident, shall be enti-
tled to leave of absence, without deduction of pay, subject to
the following conditions and limitations—

(a) The employee shall not be entitled to be paid leave
of absence of any period in respect of which he/she
has an entitlement to workers’ compensation.

(b) Except in extenuating circumstances, employees on
sick leave must advise their immediate Supervisor,
or the most senior person, by their usual commence-
ment time, of the reason for and estimated duration
of the absence.

(c) Subject to satisfactory proof of illness of injury, sick
leave will be granted for the time the employee is
unable to attend for duty.

(d) Repeated non-attendance for duty, without proof or
reason to the satisfaction of the Company, may re-
sult in termination of employment.

(2) (a) Upon termination, an employee shall be paid for all
sick leave entitlements accrued under this Agreement, that have
not taken, provided that payment of accrued sick leave shall
not apply to employees which have been terminated in ac-
cordance with subclause 19(1)(d).

(b) For the purposes of payment, sick leave accruals will be
at the rate of 6.333 hours per month.

20.—NO FURTHER CLAIMS
The Union or its members shall not make any claim against

the Company for increased remuneration and conditions for
the duration of this Agreement.

21.—REDUNDANCIES
(1) Where termination of employees is necessary due to lack

of work, the “last on, first off’ principle will apply.
(2) The obligation on the Company to re-employ employees

previously made redundant will be limited to one month.

22.—BONUS SCHEME
Productivity bonus schemes will be available for employees

covered by this Agreement and payment of bonuses shall be
governed by the following principles.

(1) Bonuses are at the discretion of the Company and
discussions with the Consultative Committee will be
held prior to any significant changes being made to
the principles of the bonus system.

(2) All classifications of employees covered by this
Agreement shall be eligible to receive bonuses.

(3) (a) Bonuses will be applied separately within the
divisions, according to output of individual
products within each division.

(b) The exception to the provision of paragraph
(a) hereof shall be those employees not directly
involved in product manufacture in such cases
an average of the bonuses paid will apply.
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4) Bonus payments will be determined according to the
following criteria—

(a) Production quotas.
(b) Quality—penalties will apply for inferior prod-

uct.
(5) Bonus Payments, including the bonus component of

“Accident Pay”, are not applicable while an employee
is absent from work for any reason, including work-
ers’ compensation leave.

23.—CLOTHING AND FOOTWEAR
(1) (a) Items of clothing will be purchased by the employees

in their own time from designated stores.
(b) The Company will issue orders and pay for such pur-

chases for the first set of Clothing.
(c) Replacement shall be on a “fair wear and tear” basis.
(2) (a) The Company will issue employees with safety boots

from the premises.
(b) Replacement shall be on an “as needs” basis, subject to

satisfactory evidence that boots previously issued are no longer
serviceable.

(3) The Company will also make available to each employee,
when requested, sun screen lotion and sun brims to fit over
safety helmets.

24.—DISCIPLINARY PROCEDURE
The parties shall abide by the provisions stipulated on the

Induction Form Document.

25.—SIGNATORIES TO AGREEMENT
Signed for and on behalf of
DELTA CORPORATION LTD -  (signed)                    

                     25/2/97

Signed for and on behalf of
the AFMEPKIU  (signed)                    

27/2/97
COMMON SEAL

FULKER & VILARDI SCAFFOLDING INDUSTRIAL
AGREEMENT.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters and
Plasterers Union of Workers

and

David Fulker and Alessandro Vilardi.

No. AG 54 of 1997.

Fulker & Vilardi Scaffolding Industrial Agreement.

COMMISSIONER P.E .SCOTT.

5 June 1997.

Order.
WHEREAS this is an application to register an industrial agree-
ment pursuant to section 41 of the Industrial Relations Act,
1979; and

WHEREAS a hearing was convened on the 12th day of
March 1997; and

WHEREAS at that hearing the Applicant sought amendments
to the agreement and was advised that subject to the Respond-
ent consenting to the proposed amendments in writing the
agreement would be registered; and

WHEREAS the Commission wrote to the Respondent seek-
ing such consent on the 25th day of March 1997, requesting a
response by the 4th day of May 1997, to which no reply was
received; and

WHEREAS the Applicant advised the Commission by tel-
ephone on the 27th day of May 1997 that it wished to
discontinue the application to register the agreement;

NOW THEREFORE the Commission, pursuant to the pow-
ers conferred on it under the Industrial Relations Act, 1979
hereby orders—

THAT this application be, and is dismissed.
(Sgd.) P.E. SCOTT,

[L.S.] Commissioner.

HEALTHCARE LINEN PTY LTD ENGINEERING
ENTERPRISE AGREEMENT 1996.

No. AG 47 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Healthcare Linen Pty Ltd

and

Communications, Electrical, Electronic, Energy,
Information, Postal, Plumbing and Allied Workers Union of
Australia, Engineering and Electrical Division, WA Branch
and The Automotive, Food, Metals, Engineering, Printing

and Kindred Industries Union of Workers—Western
Australian Branch.

No. AG 47 of 1997.

Healthcare Linen Pty Ltd Engineering Enterprise
Agreement 1996.

COMMISSIONER P.E. SCOTT.

4 June 1997.

Order.
HAVING heard Ms L Crowe (of Counsel) and with her Ms K
Reeder on behalf of the Applicant and Mr J Murie on behalf of
the Respondents and by consent, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act,
1979, hereby orders—

THAT the Healthcare Linen Pty Ltd Engineering En-
terprise Agreement 1996 in the terms of the following
schedule be registered on the 15th day of April 1997.

(Sgd.) P.E. SCOTT,
[L.S.] Commissioner.

Schedule.

HEALTHCARE LINEN PTY LTD
ENGINEERING ENTERPRISE AGREEMENT

1.—TITLE
This agreement is to be known as the Healthcare Linen Pty

Ltd Engineering Enterprise Agreement 1996.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Area and Scope
4. Date of Operation
5. Definitions
6. Hours
7. Rosters
8. Conditions and Allowances
9. Contract of Service

10. Overtime
11. Shift Work
12. Allowances and Special Provisions
13. Higher Duties Allowance
14. Public Holidays
15. Sick Leave
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16. Annual Leave
17. Long Service Leave
18. Uniforms
19. Protective Clothing and Equipment
20. Provision of First Aid Appliances
21. Part-Time Employees
22. Spread of Shifts
23. Weekend Work
24. Wages
25. Dispute Settling Procedure
26. Consultation
27. Redundancy Pay
28. Performance Incentive Scheme

Schedule A—Absenteeism Management System
Schedule B—Signature of Parties

3.—APPLICATION AND SCOPE
This Agreement shall apply to employees employed by the

employer in the classifications referred to in Clause 24.—
Wages of this Agreement at Healthcare Linen Pty Ltd, and
replaces the following Award of the Western Australian In-
dustrial Relations Commission insofar as it previously applied
to the business known as the Hospital Laundry Linen Serv-
ice—

Engineering Trades (Government Award 1967 (Award
Nos 29, 30 and 31 of 1961 and 3 of 1962) of the Western
Australian Industrial Relations Commission.

The parties estimate that this Agreement will apply to ap-
proximately 10 employees, supported by additional labour from
time to time as required.

4.—DATE AND PERIOD OF OPERATION
This Agreement will come into effect on the 15th day of

April, 1997 and will remain in operation for a period of 2
years thereafter.

The parties will meet with a view to renegotiating the Agree-
ment not less than 6 months prior to the expiry of the
Agreement.

5.—DEFINITIONS
(1) Supervisor shall mean an employee appointed as such

by the employer in any section of the laundry.
(2) Casual employee shall mean an employee who is en-

gaged to work for less than four weeks.
(3) Healthcare Linen means the business formerly known as

the Hospital Laundry and Linen Service and which is now
carried out by Healthcare Linen Pty Ltd.

(4) Employer means Healthcare Linen Pty Ltd.
(5) Union means the union party to this Agreement.
(6) Roster means the weekly or fortnightly hours of duty,

including shifts, and not the actual work assignment by the
employer to be worked by the employee.

6.—HOURS
(1) (a) Except where provided elsewhere, the ordinary work-

ing hours shall be an average of 38 hours per week or 76 hours
per fortnight.

(b) By Agreement between the majority of the employees
affected and the employer, the ordinary hours of work may be
worked by any other method providing that the average ordi-
nary working hours per week do not exceed 38 hours.

(c) (i) The ordinary hours for employees can be worked in
shifts of no more than 8 hours per day, or 6 hours on a Friday,
except that where the majority of the employees affected and
the employer agree as part of measures to achieve increased
flexibility in working arrangements, shifts of more than 8 hours,
or 6 hours on a Friday, but not more than 12 hours may be
worked.

(ii) Except as otherwise provided in this Agreement, ordi-
nary hours are to be worked consecutively except for an unpaid
meal break which shall not exceed one hour.

(2) Any change in rostering arrangements will be designed
to improve productivity, efficiency and cost effectiveness.
Rostering changes may be made after consultation and by
agreement with the majority of the employees concerned. Not
less than 7 days notice will be given to employees of any per-
manent change to the rostering arrangements.

(3) Subject to subclause (1) ordinary hours will be worked
Monday to Friday.

(4) The ordinary hours of work for a day worker will be
worked between 6.00am—6.00pm.

(5) The provisions of this clause apply to a part-time em-
ployee in the same proportion as the hours normally worked
bear to a full-time employee.

7.—ROSTERS
(1) The ordinary hours of duty prescribed in Clause 6.—

Hours of this Agreement shall be set out in a roster which
shall be posted in a convenient place where it can be readily
seen by the employees concerned, setting out the time each
employee starts and finishes each shift and also each break in
the shift.

(2) Any employee required to work afternoon or night shift
shall be rostered on a straight shift of 8 hours, or any other
period agreed in accordance with clause 6(l)(c)(i), which shall
include a meal break to be taken in the employer’s time pro-
vided that during such meal break the employee shall be on
call.

(3) Where it is necessary to meet the operational require-
ments of the business, the employer may make a temporary
adjustment to the roster by advising the employees of the
change before they finish work on the previous working day,
or by giving not less than 24 hours notice to the employees
affected by the change, whichever is the shorter notice.

(4) Where a permanent roster change is to be made, the af-
fected employees must be consulted and the majority agree
and not less than 7 days notice of the change is to be given to
the affected employees.

8.—CONDITIONS AND ALLOWANCES
The provisions of the Miscellaneous Government Condi-

tions and Allowances Award No. A4 of 1992 shall apply mutatis
mutandis, with the exception of Clauses 13 to all employees
covered by this Agreement.

9.—CONTRACT OF SERVICE
(1) Except in the case of a casual employee or contract em-

ployee, employment may be terminated by notice in accordance
with the following table from the Company or the Employee,
or by payment or forfeiture as the case may be of the equiva-
lent amount in lieu of the period of notice—

Period of continuous service period of
notice

Less than 1 year 1 week
1 year and up to the completion of 3 years 2 weeks
3 years and up to the completion of 5 years 3 weeks
5 years and over 4 weeks
Where and employee is 45 years of age or more and has 2 or

more years service, an additional week’s notice will apply.
Provided that where the employee and the employer agree, an
employee may give a lesser period of notice than that pro-
vided in the above table.

(2) One day’s notice shall be sufficient to terminate the serv-
ices of a casual employee, except where that employee is
dismissed for misconduct.

(3) The employer may at any time without prior notice dis-
miss an employee for serious misconduct and in such cases
wages shall be paid up to the time of dismissal only.

(4) (a) The employer shall be entitled to deduct payment for
any day or portion of a day on which the employee cannot be
usefully employed because of any strike by the Union or un-
ions affiliated with it or by any other association or union.

(b) When, through any strike by the Union or unions affili-
ated with it or by any other association or union the services
of an employee are terminated by the employer in accordance
with the provisions of subclause (1) of this clause on the ground
that he or she cannot be usefully employed for longer than one
working week the employer shall offer to re-employ that em-
ployee when the strike ends and the employee can again be
usefully employed.

(5) (a) Nothing in this clause shall prevent the employer
employing any employee on a contract for a specified period
to meet the needs of the business.
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(b) Except in exceptional circumstances, employment of con-
tract employees will be for periods of not less than 1 month
and not more than 6 months continuously, except where the
contract employee is engaged to replace an employee who is
absent on parental leave, leave without pay or on worker’s
compensation in which case the contract employee may be
engaged for the duration of the absence.

(c) Not more than 20% of the total full time equivalent staff
levels will be employed on contracts for a specified period at
any one time.

(d) Where a permanent employment position becomes avail-
able, contract employees will be given the first opportunity to
apply for the position providing they are suitably qualified
and experienced for the position.

(e) The employment of a contract employee may be termi-
nated only in accordance with the terms of the contract.

(6) The employer may direct the employee to carry out du-
ties which are within the limits of the employees skill,
competence and training, including work which is peripheral
to, or outside of, the employee’s main tasks or functions.

10.—OVERTIME
(1) Overtime shall mean all time worked beyond or in ex-

cess of the ordinary rostered hours of duty prescribed in Clause
6.—Hours or Clause 21.—Part Time Employees of this Agree-
ment on any day the employee is rostered on duty, and except
as hereinafter provided shall be paid for at the rate of time and
one half for the first two hours and double time thereafter.
Such rates shall be calculated on an employee’s hourly Agree-
ment rate and shall be paid in addition to the weekend or shift
rates as the case may be.

Provided that in the case of overtime worked on a public
holiday, the time worked shall be paid for at the rate of time
and one half in addition to the employee’s ordinary hourly
Agreement rate.

(2) All work performed by rostered employees on any day
on which they are not rostered to work or days worked in ex-
cess of those provided in Clause 6.—Hours or Clause
21.—Part-Time Employees of this Agreement, shall be paid
for at the rate of double time, except where such day is a pub-
lic holiday when double time and one half shall be paid.

(3) Where an employee is required to work overtime, and
such overtime is worked for a period of at least two hours in
excess of the required daily hours of work the employee shall
be provided with a meal free of cost or shall be paid the sum of
$6.10 as meal money.

This subclause shall not apply where the employee has been
advised of the necessity to work overtime on the previous day.

(4) An employee who has completed his/her usual hours of
duty and has left the job and who is recalled to work after the
usual ceasing time, shall be paid a minimum of three hours at
overtime rates and for all reasonable costs incurred in return-
ing to work.

(5) Overtime rates prescribed by subclause (1) of this clause
shall not apply until after the ordinary rosters hours have been
worked on that day.

(6) Where it is mutually agreed between the employee and
the employer, time off in lieu of payment for overtime may be
allowed proportionate to the payment to which an employee is
entitled. Such time off is to be taken at a time convenient to
the employer and employee.

11.—SHIFT WORK
A loading of 15% of the ordinary wage shall be paid for

time worked on afternoon or night shift as defined hereun-
der—

(1) Afternoon Shift—commencing on or after 12 noon
and before 6.00pm.

(2) Night Shift—commencing on or after 6.00pm and
before 4.00am.

12.—ALLOWANCES AND SPECIAL PROVISIONS
(1) Any employee who in the course of the laundry proce-

dure is required to come into contact with foul linen shall be
paid an allowance as follows—

(a) Sorting of foul linen, 62 cents per hour.

(b) Other employees who regularly deal with bags con-
taining fouled linen, 26 cents per hour.

(2) The employer shall, when practicable, appoint an em-
ployee with either first aid knowledge or holding first aid
qualifications from St. John Ambulance, or a similar body, to
carry out first aid in the employer’s premises. Such employee
so appointed shall, in addition to first aid duties, be responsi-
ble under general supervision of the Manager, for maintaining
the contents of the first aid kit.

Employees so appointed shall be paid the following rates in
addition to their prescribed rate of pay—

(a) Unqualified employee, 67 cents per day.
(b) Qualified employee, $1.38 per day

Provided that any employee holding a first aid qualification
of “third year St. John Ambulance medallion” and being re-
quired by the employer to exercise that training will be paid
$1.60 per day or $7.80 per week.

13.—HIGHER DUTIES ALLOWANCE
(1) An employee who performs duties for a period in excess

of one hour in any one day which carry a higher minimum rate
than that which such employee usually performs shall be enti-
tled to the higher minimum rate while so engaged.

(2) Where such employee is engaged in the higher grade of
work for a minimum of eight hours in any one day, the em-
ployee shall be paid the higher rate for the whole day.

14.—PUBLIC HOLIDAYS
(1) The following days shall be allowed as holidays without

deduction of pay, namely, New Year’s Day, Australia Day, Good
Friday, Easter Monday, Anzac Day, Labour Day, Foundation
Day, Sovereign’s Birthday, Christmas Day and Boxing Day.

(2) (a) (i) Except in the case of part time employees, when
any of the holidays in this clause fall during a period of annual
leave the holiday or holidays shall be observed on the next
succeeding working day or days as the case may be after com-
pletion of that annual leave.

(ii) Where any of the holidays in the clause fall during a part
time employee’s period of annual leave and that day is a day
the part time employee would normally have worked then the
part time employee shall be paid for the time as if he or she
had worked at ordinary rates of pay in lieu of the holiday.

(b) This paragraph shall not apply to part time employees
who work less than five days per week and those days are
fixed days.

(3) Any employee who is required to work on a holiday as
prescribed in this clause in his or her normal hours of work
shall be paid for the time worked at the rate of double time and
one half.

(4) When an employee is absent on leave without pay, sick
leave without pay or worker’s compensation, any holiday on a
day falling during such absence shall not be treated as a paid
holiday. Where an employee is on duty or available on the
whole of the working day immediately preceding a holiday, or
resumes duty or is available on the whole of the working day
immediately following a holiday as prescribed by this clause
the employee shall be entitled to be paid for such holiday.

(5) The additional payments prescribed in subclause (3) of
this clause shall be in substitution for any additional payment
for work done on any afternoon and/or night shift.

(6) This clause shall not apply to casual employees.

15.—SICK LEAVE
(1) (a) An employee shall be entitled to payment for non

attendance on the ground of personal ill health or injury for 1/
6th of a week’s pay for each completed month of service.

(b) Payment hereunder may be adjusted at the end of each
accruing year, or at the time the employee leaves the service
of the employer, in the event of the employee being entitled
by service subsequent to the sickness in that year to a greater
allowance than that made at the time the sickness occurred.

(2) The unused portion of the entitlement prescribed in para-
graph (a) of subclause (1) hereof in any accruing year shall be
allowed to accumulate and may be availed of in the next or
any succeeding year.
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(3) In order to acquire entitlement to payment in accordance
with this clause the employee shall as soon as reasonably prac-
ticable advise the employer of his or her inability to attend for
work, the nature of his or her illness or injury and the esti-
mated duration of the absence. Provided that such advice other
than in extraordinary circumstances shall be given to the em-
ployer within 24 hours of the commencement of the absence.

(4) No employee shall be entitled to the benefit of this clause
unless he or she produces proof to the satisfaction of the em-
ployer of his or her representative of such sickness provided
that

(a) the employer shall not be entitled to a medical certificate
for absence of up to two consecutive working days unless the
absence is on a day immediately prior to or following any
weekend, public holiday or period of paid leave; or

(b) where a pattern of sick leave becomes evident to the
employer, the employer may require a medical certificate for
all future sick leave for that employee and will follow the proc-
ess set out in Schedule A of this Agreement for managing
absenteeism.

(5) (a) Subject to the provisions of this subclause, the provi-
sions of this clause apply to any employee who suffers personal
ill health or injury during the time when he or she is absent on
annual leave and an employee may apply for and the employer
shall grant paid sick leave in place of paid annual leave.

(b) Application for replacement shall be made within seven
days of resuming work and then only if the employee was
confined to his or her place of residence or in hospital as a
result of his or her personal ill health or injury for a period of
seven consecutive days or more and he or she produces a cer-
tificate from a registered medical practitioner that he or she
was so confined. Provided that the provisions of this para-
graph do not relieve the employee of the obligation to advise
the employer in accordance with subclause (3) of this clause if
he or she is unable to attend for work on the working day next
following his or her annual leave.

(c) Replacement of paid annual leave by paid sick leave shall
not exceed the period of paid sick leave to which the employee
was entitled at the time he or she proceeded on annual leave
and shall not be made with respect to fractions of a day.

(d) Where paid sick leave has been granted by the employer
in accordance with paragraphs (a), (b) and (c) of this subclause,
that portion of the annual leave equivalent to the paid sick
leave is hereby replaced by the paid sick leave and the re-
placed annual leave may be taken at another time mutually
agreed to by the employer and the employee or, failing agree-
ment, shall be added to the employee’s next period of annual
leave or, if termination occurs before then, be paid for in ac-
cordance with the provisions of Clause 16.—Annual Leave of
this Agreement.

(e) Payment for replaced annual leave shall be at the rate of
wage applicable at the time the leave is subsequently taken
provided that the annual leave loading prescribed in Clause
16.—Annual Leave of this Agreement shall be deemed to have
been paid with respect to the replaced annual leave.

(6) The provisions of this clause with respect to payment do
not apply to employees who are entitled to payment under the
Workers’ Compensation and Rehabilitation Act, 1981 nor to
employees whose illness or injury is the result of the employ-
ee’s own misconduct.

(7) The provisions of this clause do not apply to casual em-
ployees.

(8) A rostered employee, proceeding on sick leave, shall be
paid the shift and weekend penalties he or she would have
received had he or she not proceeded on sick leave.

(9) An employee shall be paid the wages he or she would
have received had he or she not proceeded on sick leave and
shall have the accrued entitlement to paid sick leave reduced
by the time the employee is absent from work on account of
paid sick leave.

16.—ANNUAL LEAVE
(1) Except as hereinafter provided, a period of four con-

secutive weeks’ leave shall be allowed to each employee by
his or her employer after each period of 12 months’ continu-
ous service with such employer.

(2) Prior to commencing any period of annual leave, each
employee shall be paid for that period of leave as follows—

(a) At the rate of wage the employee would have re-
ceived had he or she not proceeded on leave,
including any shift and weekend penalties, provided
that—

(i) Where an employee, for the greater portion of
the calendar month prior to taking annual
leave, performs duties in a classification which,
for the same year of employment, carries a
higher rate than that which the employee usu-
ally performs, the rate of wage payable to that
higher classification shall be deemed to be the
rate of wage the employee would have received
had he or she not proceeded on leave.

(ii) Where it is not possible to calculate the shift
and weekend penalties the employee would
have received, the employee shall be paid at
the rate of the average of such payments made
each week over the four weeks prior to taking
leave.

(b) In addition to the rates prescribed in paragraph (a) of
this subclause, an employee shall be paid, where his
or her weekly entitlement under paragraph (2)(a) of
this clause is less than 17.5% in addition to his or
her weekly rate of pay prescribed by Clause 24.—
Wages of this Agreement, a loading which will
produce an amount equal to 17.5% in addition to the
rate of wage prescribed in Clause 25.—Wages of this
Agreement.

Provided that the loading prescribed by this subclause shall
not apply to pro rata annual leave on termination.

(3) (a) The annual leave prescribed by this clause shall be
taken within 12 months of the end of the accrual period except
where reasonable circumstances exist and then by mutual agree-
ment between the employer and employee, such leave may be
deferred.

(b) An employee may, with the approval of the employer, be
allowed to take the annual leave prescribed by this clause be-
fore the completion of 12 months’ continuous service as
prescribed by subclause (1) of this clause.

(4) Subject as hereinafter provided—
(a) If after one month’s continuous service in any quali-

fying 12 monthly period an employee lawfully
terminates his or her service or his or her employ-
ment is terminated by the employer through no fault
of the employee, the employee shall be paid 2.92
hours’ pay in respect of each completed week of con-
tinuous service in that qualifying period.

(b) Employees provided for in subclause (7) of this clause
who are granted an additional week’s leave shall be
paid 3.65 hours’ pay in respect of each completed
week of service in lieu of the 2.92 hours’ pay pre-
scribed in paragraph (a) of this subclause.

(c) If the services of an employee terminate and the em-
ployee has taken a period of leave in accordance with
subclause (3) of this clause and if the period of leave
so taken exceeds that which would become due pur-
suant to paragraph (a) and (b) of this subclause, the
employee shall be liable to pay the amount repre-
senting the difference between the amount received
by him or her for the period of leave taken in accord-
ance with subclause (3) of this clause and the amount
which would have accrued in accordance with para-
graphs (a) and (b) of this subclause. The employer
may deduct this amount from moneys due to the
employee by reason of the other provisions of this
Agreement at the time of termination.

(d) In addition to any payment to which an employee
may be entitled under this subclause, an employee
whose employment terminates after they have com-
pleted a 12 monthly qualifying period and who has
not been allowed the leave prescribed under this
Agreement in respect of that qualifying period shall
be given payment in lieu of that leave unless he or
she has been justifiably dismissed for misconduct
and the misconduct for which he or she has been
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dismissed occurred prior to the completion of that
qualifying period.

(5) The total leave entitlement, consisting of four weeks’
annual leave prescribed by this clause, may, by agreement
between the employee and the employer be taken in two por-
tions.

(6) Shift employees (ie. employees who rotate afternoon and/
or night shift with day shift as defined in Clause 11.—Shift
Work of this Agreement) shall be granted an additional weeks’
leave; provided that for employees whose shifts are not sub-
ject to regular rotation one working day’s additional leave (with
a maximum of five working days) for each seven weeks actu-
ally worked on afternoon and/or night shift shall be granted;
provided further that employees who have completed 31 weeks
on afternoon and/or night shift shall be granted the additional
week.

(7) When computing the annual leave due under this clause,
no deduction shall be made from such leave in respect of the
period an employee is on annual leave, observing a public
holiday prescribed by this Agreement, absent through sick-
ness with or without pay except for that portion of an absence
that exceeds one months or absent workers’ compensation
except for that portion of an absence that exceeds three months
in any year.

(8) Before going on annual leave each employee shall be
given at least four weeks’ notice of the date when such leave is
to commence.

(9) The provisions of this clause shall not apply to casual
employees.

(10) By mutual agreement the annual leave prescribed in
this clause may be taken in more than one period, provided
that no portion shall be less than one week in duration.

17.—LONG SERVICE LEAVE
The conditions contained in the document Long Service

Leave Conditions—State Government Wages Employees as
consolidated by the Public Service Board in May 1974 and
amended in September 1979 shall apply to employees cov-
ered by this Agreement with the exception that on and from
the first day of July 1996 long service leave for the second
period of service shall accrue at the rate of 13 weeks’ leave for
ten years of continuous service and long service leave for the
third and subsequent periods of service shall accrue at the rate
of 13 weeks’ leave for seven years of continuous service.

18.—UNIFORMS

(1) All uniforms shall be supplied free of cost to all employ-
ees required to wear them and shall at all times remain the
property of the employer. Uniform replacement shall be sup-
plied as required at the discretion of the employer.

(2) All washable clothing forming part of the uniform sup-
plied by the employer shall be laundered free of cost to the
employee.

19.—PROTECTIVE CLOTHING AND EQUIPMENT

(1) Suitable clothing shall be provided for all employees on
‘dirty work’.

(2) Boots and waterproof aprons shall be available for em-
ployees where such are necessary as protection against wetness.

(3) Where employees are required to work in the rain, they
shall be provided with waterproof coats.

20.—PROVISION OF FIRST AID APPLIANCES

A properly equipped first aid kit shall be provided where
medical or nursing attention is not readily available.

21.—PART-TIME EMPLOYEES

Notwithstanding anything contained in this Agreement,
employees may be regularly employed to work less hours per
week than are prescribed in Clause 6.—Hours of this Agree-
ment, and such employees shall be remunerated at a weekly
rate and be entitled to annual leave and sick leave pro rata to
the rate or amount prescribed for the class of work on which
they are engaged in the proportion which their hours of work
bear to the hours fixed by Clause 6.—Hours of this Agree-
ment for their class of work.

22.—BREAKS IN SHIFTS
No more than three breaks shall be allowed in any one shift,

including meal breaks, provided that the maximum period
worked between breaks in the shift shall be five hours. Em-
ployees will normally be allowed one 10 minute break and
one half hour meal break in each shift, and any breaks in ex-
cess of this will be entirely in the discretion of the employer.

23.—WEEKEND WORK
(1) Except as provided in subclause (3) hereof an employee

shall be paid for ordinary hours worked between midnight on
Friday and midnight on Saturday at the rate of time and one
half and between midnight on Saturday and midnight on Sun-
day at the rate of double time.

(2) The rates prescribed herein shall be in substitution for
and not cumulative on the rates prescribed in Clause 11—Shift
Work of this Agreement.

(3) Where shift work is worked as prescribed by Clause 11.—
Shift Work of this Agreement and this clause, the employee
shall be paid the rate applicable to the majority of the shift.

24.—WAGES
(1) The minimum weekly rate of wage payable to an em-

ployee covered by this Agreement shall include the base rate
plus the Arbitrated Safety Net Adjustment expressed hereun-
der—

(a) Engineering Trades Classifications
Base 1st, 2nd & Minimum
Rate 3rd Arbitrated Rate of

Safety Net Pay

 $   $   $

C5 Advanced Engineering
Tradesperson—Level 11 566.80 24.00 590.80
C6 Advanced Engineering
Tradesperson—Level 1 545.00 24.00 569.00
C7 Engineering Tradesperson
Special Class—Level 11 501.40 24.00 525.00
C8 Engineering Tradesperson
Special Class—Level 1 479.60 24.00 503.60
C9 Engineering Tradesperson
Level 11 457.80 24.00 481.80
C10 Engineering Trades-

person—Level 1
Production Systems Employee 436.00 24.00 460.00
C11 Engineering Employee
Level 1V 402.90 24.00 426.90
C12 Engineering Employee
Level 111 381.10 24.00 405.10
C13 Engineering Employee
Level 11 357.50 24.00 381.50
C14 Engineering Employee
Level 1 340.10 24.00 364.10

Apprentices
The weekly wage rate shall be a percentage as described

below of the tradesperson’s rate
Five Year Term

First Year 40%
Second Year 48%
Third Year 55%
Fourth Year 75%
Fifth Year 88%

Four Year Term
First Year 42%
Second Year 55%
Third Year 75%
Fourth Year 88%

Three and a Half Year Term
First Six Months 42%
Next Year 55%
Next Following Year 75%
Final Year 88%
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Three Year Term
First Year 55%
Second Year 75%
Third Year 88%

For the purpose of this sub-clause, “tradeperson’s rate” means
the rate of pay prescribed for an employee classified as C10
Engineering Tradesperson—Level 1 Production Systems Em-
ployee.

(b) The engineering trades classifications in subclause
(1)(b) of this clause are to have the same meaning as
provided in the Engineering Trades (Government)
Award Nos. 29, 30 and 31 of 1961 and 3 of 1962, an
award of the Western Australian Industrial Relations
Commission.

(2) Third Arbitrated Safety Net Adjustment
The rates of pay in this Agreement include the third $8 per

week arbitrated safety net adjustment payable under the Sep-
tember 1994 decision [Print L5300]. The third $8.00 per week
arbitrated safety net adjustment may be offset to the extent of
any wage increase payable since 1 November 1991 pursuant
to enterprise agreements or consent awards or award varia-
tions to give effect to enterprise agreements, insofar as that
wage increase or part of it has not previously been used to
offset an arbitrated safety net adjustment. Increases made un-
der previous State Wage Case Principles or under the current
Statement of Principles, excepting those resulting from enter-
prise agreement, are not to be used to offset arbitrated safety
net adjustments.

(3) Junior Employees
(a) Junior employees may be engaged in the following

sections—
Sewing section
Dry cleaning section
Inspection/marking section
Personal/special section of despatch
Emptying linen into fixtures in despatch
Vibra steamer section
Press section
Blanket and towel section
Racking smalls on ironers section
Wet shake section
Dry fold section
Canteen section
Weighing out section
Engineering section
Classifying clean uniforms in despatch

Junior employees, other than apprentices, engaged in the
above sections shall be paid the prescribed percentage of the
prescribed wage of an adult employee in their first year of
employment doing the same class of work.

Under 17 years of age 60
Under 18 years of age 70
Under 19 years of age 85
At 19 years of age 100

(b) Any junior employee engaged in any classification,
other than those described in paragraph (a) hereof be
paid adult rates of pay.

(4) Casual Employees
Casual employees shall be paid at the rate of 20 per

cent in addition to the rates herein prescribed.
(5) Leading Hands—

Any employee who is placed in charge for not less than
one day of—

(a) Not less than three and not more than ten other
employees shall be paid at the rate of $16.50
per week extra.

(b) More than ten and not more than 20 other
employees shall be paid at the rate of $25.40
per week extra;

(c) More than 20 other employees shall be paid at
the rate of $32.70 per week extra.

(6) When a classification is graded, the initial gradings and/
or subsequent promotion within the grades shall be at the dis-
cretion of the employer.

(7) The hourly rate shall be calculated by dividing the weekly
rate herein expressed by 38.

25.—DISPUTE SETTLING PROCEDURE
(1) (a) Subject to the provisions of the Industrial Relations

Act l979, any grievance, complaint or dispute, or any matter
raised by the Union or the employer and his/her employees
shall be settled in accordance with the procedures outlined
herein.

(b) The provisions of this clause shall apply to the unions
party to this Agreement.

(c) With the intention of this clause to reduce disputes which
are liable to cause stoppages of work and loss of earnings, it is
agreed that every endeavour will be made to amicably settle
any dispute which may arise.

(2) (a) The Union and its members will not take any indus-
trial action during the course of dispute settlement procedures
provided that where the Union and its members believe the
final response of the employer following exhaustion of all pro-
cedures is unsatisfactory, they reserve their right to take
industrial action.

(b) During the dispute settlement process, employees will
carry out work as directed by the employer to ensure work is
not disrupted during this period. The employer recognises that
this agreement to work as directed is without prejudice to the
position of the employees or their union in resolving the mat-
ters in dispute.

(c) Where a dispute or grievance arises, the following pro-
cedure shall apply.

 (i) The employee and/or shop steward is entitled to and shall
raise the matter with the appropriate Supervisor, Section Of-
ficer and the Human Resources Officer.

The employee and/or shop steward are to obtain permission
from their immediate supervisor to leave the work area.

(ii) If the matter remains unsolved, the employee and/or shop
steward shall discuss the matter with the General Manager of
the Service.

(iii) If the matter is not resolved, the shop steward shall be
provided with facilities to make contact with an official of
their union.

(iv) If the matter is still unresolved, a meeting shall take
place as soon as practicable between the union official, em-
ployee and/or shop steward and local management.

(v) If the matter remains unsolved then a further meeting
shall take place as soon as practicable between a union offi-
cial, employee and/or shop steward and local management and
other employer representatives in an endeavour to resolve the
matter.

(vi) If any of the meetings referred to in the above para-
graphs do not take place as soon as practicable then both parties
are relieved of the obligation of complying with the procedure
set out in that paragraph, provided that every reasonable en-
deavour has been made to ensure that the meeting took place.

(3) Where the employer seeks to discipline an employee, or
terminate the employment of an employee the following steps
shall be observed—

(a) In the event that an employee commits a misdemean-
our, the employees immediate supervisor or any other
officer so authorised, may exercise the employers
right to reprimand the employee so that the employee
understands the nature and implications of his/her
conduct.

(b) The first two reprimands shall take the form of warn-
ings and, if given verbally, shall be confirmed in
writing as soon as practicable after the giving of the
reprimand.

(c) Should it be necessary, for any reason, to reprimand
an employee three times in a period not exceeding
12 months continuous service, the contract of serv-
ice shall, upon the giving of that third reprimand, be
terminable in accordance with the provisions of this
Agreement.
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(d) The above procedure is meant to preserve the rights
of the individual employee, but it shall not, in any
way, limit the right of the employer to summarily
dismiss an employee for misconduct.

(4) The Unions recognise that the employer has a public
responsibility to provide health care services without any avoid-
able interruptions.

This grievance procedure has been developed between the
parties to provide an effective means by which employees may
reasonably expect problems will be dealt with as expeditiously
as possible by management.

Accordingly, the Unions hereby agree that during any pe-
riod of industrial action, sufficient labour will be made available
to carry out essential work for life support within hospitals
serviced by the employer.

(5) The parties acknowledge that this procedure formed part
of the package which justified the payment of the increase
available under the Structural Efficiency Principle.

Accordingly, the parties agree that if either party is of the
view that the other party in breach of this procedure, the mat-
ter will be referred to the Western Australian Industrial
Relations Commission for it to determine—

(a) whether a breach of the procedure has occurred;
(b) subject to (a) above, the appropriateness of the con-

tinued provision of the benefits provided under the
Structural Efficiency Principle or any other action
considered appropriate by the Commission.

(6) This clause shall not—
(a) Preclude either party notifying the relevant indus-

trial tribunal.
(b) Preclude the rights of employees to cease work in

regard to matters involving health and safety in ac-
cordance with the provisions of the Occupational
Safety and Health Act.

26.—CONSULTATION
(1) The parties are committed to working together to ensure

maximum efficiency and productivity and thereby to enhance
the competitiveness of Healthcare Linen and the job security
of the employees.

(2) To enable effective consultation on these matters, meet-
ings will be held at the workplace as required to discuss matters
affecting change, efficiency, performance and productivity is-
sues, training needs and other issues as appropriate and
necessary to ensure these objectives are met.

(3) The timing, duration and structure of the meetings will
be determined by agreement between the employer and the
employees.

27.—REDUNDANCY PAY
Where the employment of an employee is terminated through

redundancy, a redundancy payment of 2 weeks pay for each
year of service, up to a maximum of 40 weeks pay, will be
made in addition to any other entitlements which are owing to
the employee under this Agreement.

28.—PERFORMANCE INCENTIVE SCHEME
(1) The parties are committed to the development of a per-

formance incentive scheme for employees, based on
measurable key performance indicators, which is designed to
improve the efficiency, quality and performance of the busi-
ness as the supplier of choice to the health care industry and
other clients of the business.

(2) The parties agree to work together to develop and trial
the scheme during the life of this Agreement with a view to
implementing the scheme within two years of the date of this
Agreement.

(3) In order to meet this objective, a committee of employee
and employer representatives will be established to examine
appropriate key performance indicators and encourage discus-
sion and input from employees on the development of the
scheme.

(4) Any scheme introduced will be in the form of a bonus or
incentive payment appropriate to the needs of the business
and its employees and will not be used to reduce wage rates
established under this Agreement.

SCHEDULE A—ABSENTEEISM MANAGEMENT
SYSTEM

Action will be taken to address patterns of non-certificated
sick leave and other forms of absenteeism such as—

(1) Regular absenteeism before and after days off duty
or overtime over a period of 4 months (3-4 occur-
rences within this period).

* A pattern of being absent on the shift before
or after days off or overtime over a period of 4
months (3-4 times in the period).

(2) Regular absenteeism of 1 or 2 times every 4 to 6
weeks over a 4 month period.

Use of Annual Leave and Time in Lieu etc. cannot be substi-
tuted whether an employee has (or hasn’t) used their sick leave
entitlement.

DISCIPLINARY ACTION

1. First Counselling

The employee will be asked to attend a meeting with Man-
agement and asked if there is a problem. At this meeting the
offer of counselling will be given, together with a warning
that if the problem continues the employee will face discipli-
nary action. A confirmation letter of this discussion will be
issued.

2. First Warning

The employee will be asked to attend a meeting with Man-
agement and asked to explain their absenteeism. If a warning
is to be given, a letter of warning will be handed to the em-
ployee outlining the exact nature of the reason for the warning.
The letter will contain an extract of clause (25)(3). Manage-
ment may take appropriate disciplinary action at this stage.

3. Second Warning

The employee will be asked to attend a further meeting with
management and asked to explain the continued absenteeism.
If a further warning is to be given, another letter will be handed
to the employee outlining the exact nature of the reason for
the warning. Disciplinary action taken at this stage may in-
volve redeployment to another area, or any other appropriate
action. A confirmation letter outlining the disciplinary action
will be sent to the employee.

4. Third and Final Warning

If the employee continues to be absent as outlined above,
further disciplinary action may be taken and this may lead to
the termination of the employee. The employee will be ad-
vised in writing of the action to be taken.

At each stage, the employee will be given an opportunity to
respond to the concerns raised by Management and to com-
ment on any disciplinary action which is to be taken.

The employee may invite a third party to be present at all
meetings.

SCHEDULE B—SIGNATURE OF PARTIES

This agreement is executed by:

The COMMON SEAL of HEALTHCARE LINEN PTY
LTD (ACN 075 504 746) was affixed hereto in the presence
of: COMMON SEAL

(signed) 14/1/97
Director/Secretary Date
(signed) 14/1/1997
Director/Secretary Date

Signed on behalf of the COMMUNICATIONS, ELECTRI-
CAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL,
PLUMBING and ALLIED WORKERS UNION of AUS-
TRALIA, ENGINEERING and ELECTRICAL DIVISION,
W.A. BRANCH by: COMMON SEAL

(signed) 19/12/96
Secretary Date
W E C GAME
Name (Please Print)
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Signed on behalf of the AUTOMOTIVE, FOOD, METALS,
ENGINEERING, PRINTING AND KINDRED INDUS-
TRIES UNION of WORKERS WESTERN AUSTRALIA
BRANCH by: COMMON SEAL

(signed) 20/12/96
Secretary Date
JOHN SHARP-COLLETT—State Secretary
Name (Please Print)

HEALTHCARE LINEN PTY LTD TRANSPORT
ENTERPRISE AGREEMENT 1996.

No. AG 46 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Healthcare Linen Pty Ltd

and

Transport Workers’ Union of Australia, Industrial Union of
Workers, Western Australian Branch.

No. AG 46 of 1997.

Healthcare Linen Pty Ltd Transport Enterprise
Agreement 1996.

COMMISSIONER P E SCOTT.

4 June 1997.
Order.

HAVING heard Ms L Crowe (of Counsel) and with her Ms K
Reeder on behalf of the Applicant and Ms R McGinty on behalf
of the Respondent and by consent, the Commission, pursuant
to the powers conferred on it under the Industrial Relations
Act, 1979, hereby orders—

THAT the Healthcare Linen Pty Ltd Transport Enter-
prise Agreement 1996 in the terms of the following
schedule be registered on the 15th day of April, 1997.

(Sgd.) P. E. SCOTT,    
[L.S.] Commissioner.

———

Schedule.

HEALTHCARE LINEN PTY LTD

TRANSPORT ENTERPRISE AGREEMENT

1.—TITLE
This agreement is to be known as the Healthcare Linen Pty

Ltd Transport Enterprise Agreement 1996.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Area and Scope
4. Date of Operation
5. Definitions
6. Hours
7. Rosters
8. Conditions and Allowances
9. Contract of Service

10. Overtime
11. Shift Work
12. Allowances and Special Provisions
13. Higher Duties Allowance
14. Public Holidays
15. Sick Leave
16. Annual Leave
17. Long Service Leave
18. Uniforms
19. Protective Clothing and Equipment
20. Provision of First Aid Appliances
21. Part-Time Employees
22. Spread of Shifts

23. Weekend Work
24. Wages
25. Dispute Settling Procedure
26. Consultation
27. Redundancy Pay
28. Performance Incentive Scheme

Schedule A—Agreed Special Provisions
Schedule B—Absenteeism Management System
Schedule C—Signature of Parties

3.—APPLICATION AND SCOPE
This Agreement shall apply to employees employed by the

employer in the classifications referred to in Clause 24.—
Wages of this Agreement at Healthcare Linen Pty Ltd, and
replaces the following Award of the Western Australian
Industrial Relations Commission insofar as it previously
applied to the business known as the Hospital Laundry Linen
Service—

Hospital Laundry and Linen Service (Government) Award
No. 36 of 1981

The parties estimate that this Agreement will apply to
approximately 10 employees, supported by additional labour
from time to time as required.

4.—DATE AND PERIOD OF OPERATION
This Agreement will come into effect on 15th day of April

1997 and will remain in operation for a period of 2 years
thereafter.

The parties will meet with a view to renegotiating the
Agreement not less than 6 months prior to the expiry of the
Agreement.

5.—DEFINITIONS
(1) Supervisor shall mean an employee appointed as such

by the employer in any section of the laundry.
(2) Casual employee shall mean an employee who is engaged

to work for less than four weeks.
(3) “Gross Combination Mass” means—

(a) in the case of an articulated truck or trailer combina-
tion—

the maximum permissible mass (whether de-
scribed as the gross train mass or otherwise)
for the motor vehicle and the trailer(s) or semi-
trailer(s) attached to it, together with the load
carried on each, as stated in any certificate that
is issued in respect of the motor vehicle by the
relevant Authority or by the corresponding
authority of another State or Territory or that
is required by law to be painted or displayed
on the motor vehicle; and

(b) in any other case—
the maximum permissible mass (whether de-
scribed as the gross vehicle mass or otherwise)
for the motor vehicle and its load (including
any trailer and its load) as stated in a certifi-
cate of registration or other certificate that is
issued in respect of the motor vehicle by the
relevant Authority or by the corresponding
authority of another State or Territory or that
is required by law to be painted or displayed
on the motor vehicle.

(c) this definition is inclusive of that for “Gross Vehicle
Mass”.

(4) Healthcare Linen means the business formerly known as
the Hospital Laundry and Linen Service and which is now
carried out by Healthcare Linen Pty Ltd.

(5) Employer means Healthcare Linen Ply Ltd.
(6) Union means the union party to this Agreement.
(7) Roster means the weekly or fortnightly hours of duty,

including shifts, and not the actual work assignment by the
employer to be worked by the employee.

6.—HOURS
(1) (a) Except where provided elsewhere, the ordinary

working hours shall be an average of 38 hours per week or 76
hours per fortnight.
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(b) By Agreement between the majority of the employees
affected and the employer, the ordinary hours of work may be
worked by any other method providing that the average
ordinary working hours per week do not exceed 38 hours.

(c) (i) The ordinary hours for employees can be worked in
shifts of no more than 8 hours per day, or 6 hours on a Friday,
except that where the majority of the employees affected and
the employer agree as part of measures to achieve increased
flexibility in working arrangements, shifts of more than 8 hours,
or 6 hours on a Friday, but not more than 12 hours may be
worked.

(ii) Except as otherwise provided in this Agreement, ordinary
hours are to be worked consecutively except for an unpaid
meal break which shall not exceed one hour.

(2) Any change in rostering arrangements will be designed
to improve productivity, efficiency and cost effectiveness.
Rostering changes may be made after consultation and by
agreement with the majority of the employees concerned. Not
less than 7 days notice will be given to employees of any
permanent change to the rostering arrangements.

(3) Subject to subclause (1) ordinary hours will be worked
Monday to Friday.

(4) The ordinary hours of work for a day worker will be
worked between 6.00am—6.00pm.

(5) The provisions of this clause apply to a part-time
employee in the same proportion as the hours normally worked
bear to a full-time employee.

7.—ROSTERS
(1) The ordinary hours of duty prescribed in Clause 6.—

Hours of this Agreement shall be set out in a roster which
shall be posted in a convenient place where it can be readily
seen by the employees concerned, setting out the time each
employee starts and finishes each shift and also each break in
the shift.

(2) Any employee required to work afternoon or night shift
shall be rostered on a straight shift of 8 hours, or any other
period agreed in accordance with clause 6(l)(c)(i), which shall
include a meal break to be taken in the employer’s time
provided that during such meal break the employee shall be
on call.

(3) Where it is necessary to meet the operational requirements
of the business, the employer may make a temporary
adjustment to the roster by advising the employees of the
change before they finish work on the previous working day,
or by giving not less than 24 hours notice to the employees
affected by the change, whichever is the shorter notice.

(4) Where a permanent roster change is to be made, the
affected employees must be consulted and the majority agree
and not less than 7 days notice of the change is to be given to
the affected employees.

8.—CONDITIONS AND ALLOWANCES
The provisions of the Miscellaneous Government Conditions

and Allowances Award No. A4 of 1992 shall apply mutatis
mutandis, with the exception of Clause 13, to all employees
covered by this Agreement.

9.—CONTRACT OF SERVICE
(1) Except in the case of a casual employee or contract

employee, employment may be terminated by notice in
accordance with the following table from the Company or the
Employee, or by payment or forfeiture as the case may be of
the equivalent amount in lieu of the period of notice—

Period of continuous service period of notice
Less than 1 year 1 week
1 year and up to the completion of

3 years 2 weeks
3 years and up to the completion of

5 years 3 weeks
5 years and over 4 weeks
Where and employee is 45 years of age or more and has 2
or more years service, an additional week’s notice will
apply.

Provided that where the employee and the employer agree,
an employee may give a lesser period of notice than that
provided in the above table.

(2) One day’s notice shall be sufficient to terminate the
services of a casual employee, except where that employee is
dismissed for misconduct.

(3) The employer may at any time without prior notice
dismiss an employee for serious misconduct and in such cases
wages shall be paid up to the time of dismissal only.

(4) (a) The employer shall be entitled to deduct payment for
any day or portion of a day on which the employee cannot be
usefully employed because of any strike by the Union or unions
affiliated with it or by any other association or union.

(b) When, through any strike by the Union or unions affiliated
with it or by any other association or union the services of an
employee are terminated by the employer in accordance with
the provisions of subclause (1) of this clause on the ground
that he or she cannot be usefully employed for longer than one
working week the employer shall offer to re-employ that
employee when the strike ends and the employee can again be
usefully employed.

(5) (a) Nothing in this clause shall prevent the employer
employing any employee on a contract for a specified period
to meet the needs of the business.

(b) Except in exceptional circumstances, employment of
contract employees will be for periods of not less than 1 month
and not more than 6 months continuously, except where the
contract employee is engaged to replace an employee who is
absent on parental leave, leave without pay or on worker’s
compensation in which case the contract employee may be
engaged for the duration of the absence.

(c) Not more than 20% of the total full time equivalent staff
levels will be employed on contracts for a specified period at
any one time.

(d) Where a permanent employment position becomes
available, contract employees will be given the first opportunity
to apply for the position providing they are suitably qualified
and experienced for the position.

(e) The employment of a contract employee may be
terminated only in accordance with the terms of the contract.

(6) The employer may direct the employee to carry out duties
which are within the limits of the employees skill, competence
and training, including work which is peripheral to, or outside
of, the employee’s main tasks or functions.

10.—OVERTIME

(1) Overtime shall mean all time worked beyond or in excess
of the ordinary rostered hours of duty prescribed in Clause
6.—Hours or Clause 21.—Part Time Employees of this
Agreement on any day the employee is rostered on duty, and
except as hereinafter provided shall be paid for at the rate of
time and one half for the first two hours and double time
thereafter. Such rates shall be calculated on an employee’s
hourly Agreement rate and shall be paid in addition to the
weekend or shift rates as the case may be.

Provided that in the case of overtime worked on a public
holiday, the time worked shall be paid for at the rate of time
and one half in addition to the employee’s ordinary hourly
Agreement rate.

(2) All work performed by rostered employees on any day
on which they are not rostered to work or days worked in excess
of those provided in Clause 6.—Hours or Clause 21.—Part-
Time Employees of this Agreement, shall be paid for at the
rate of double time, except where such day is a public holiday
when double time and one half shall be paid.

(3) Where an employee is required to work overtime, and
such overtime is worked for a period of at least two hours in
excess of the required daily hours of work the employee shall
be provided with a meal free of cost or shall be paid the sum of
$6.10 as meal money.

This subclause shall not apply where the employee has been
advised of the necessity to work overtime on the previous day.

(4) An employee who has completed his/her usual hours of
duty and has left the job and who is recalled to work after the
usual ceasing time, shall be paid a minimum of three hours at
overtime rates and for all reasonable costs incurred in returning
to work.
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(5) Overtime rates prescribed by subclause (1) of this clause
shall not apply until after the ordinary rosters hours have been
worked on that day.

(6) Where it is mutually agreed between the employee and
the employer, time off in lieu of payment for overtime may be
allowed proportionate to the payment to which an employee is
entitled. Such time off is to be taken at a time convenient to
the employer and employee.

11.—SHIFT WORK
A loading of 15% of the ordinary wage shall be paid for

time worked on afternoon or night shift as defined hereunder—
(1) Afternoon Shift—commencing on or after 12 noon

and before 6.00pm.
(2) Night Shift—commencing on or after 6.00pm and

before 4.00am.

12.—ALLOWANCES AND SPECIAL PROVISIONS
(1) Any employee who in the course of the laundry procedure

is required to come into contact with foul linen shall be paid
an allowance as follows—

(a) Sorting of foul linen, 62 cents per hour.
(b) Drivers or other employees who regularly deal with

bags containing fouled linen, 26 cents per hour.
(2) The employer shall, when practicable, appoint an

employee with either first aid knowledge or holding first aid
qualifications from St. John Ambulance, or a similar body, to
carry out first aid in the employer’s premises. Such employee
so appointed shall, in addition to first aid duties, be responsible
under general supervision of the Manager, for maintaining the
contents of the first aid kit.

Employees so appointed shall be paid the following rates in
addition to their prescribed rate of pay—

(a) Unqualified employee, 67 cents per day.
(b) Qualified employee, $1.38 per day

Provided that any employee holding a first aid qualification
of “third year St. John Ambulance medallion” and being
required by the employer to exercise that training will be paid
$1.60 per day or $7.80 per week.

13.—HIGHER DUTIES ALLOWANCE
(1) An employee who performs duties for a period in excess

of one hour in any one day which carry a higher minimum rate
than that which such employee usually performs shall be
entitled to the higher minimum rate while so engaged.

(2) Where such employee is engaged in the higher grade of
work for a minimum of eight hours in any one day, the
employee shall be paid the higher rate for the whole day.

14.—PUBLIC HOLIDAYS
(1) The following days shall be allowed as holidays without

deduction of pay, namely, New Year’s Day, Australia Day, Good
Friday, Easter Monday, Anzac Day, Labour Day, Foundation
Day, Sovereign’s Birthday, Christmas Day and Boxing Day.

(2) (a) (i) Except in the case of part time employees, when
any of the holidays in this clause fall during a period of annual
leave the holiday or holidays shall be observed on the next
succeeding working day or days as the case may be after
completion of that annual leave.

(ii) Where any of the holidays in the clause fall during a part
time employee’s period of annual leave and that day is a day
the part time employee would normally have worked then the
part time employee shall be paid for the time as if he or she
had worked at ordinary rates of pay in lieu of the holiday.

(b) This paragraph shall not apply to part time employees
who work less than five days per week and those days are
fixed days.

(3) Any employee who is required to work on a holiday as
prescribed in this clause in his or her normal hours of work
shall be paid for the time worked at the rate of double time and
one half.

(4) When an employee is absent on leave without pay, sick
leave without pay or worker’s compensation, any holiday on a
day failing during such absence shall not be treated as a paid
holiday. Where an employee is on duty or available on the
whole of the working day immediately preceding a holiday, or
resumes duty or is available on the whole of the working day

immediately following a holiday as prescribed by this clause
the employee shall be entitled to be paid for such holiday.

(5) The additional payments prescribed in subclause (3) of
this clause shall be in substitution for any additional payment
for work done on any afternoon and/or night shift.

(6) This clause shall not apply to casual employees.

15.—SICK LEAVE
(1) (a) An employee shall be entitled to payment for non

attendance on the ground of personal ill health or injury for 1/
6th of a week’s pay for each completed month of service.

(b) Payment hereunder may be adjusted at the end of each
accruing year, or at the time the employee leaves the service
of the employer, in the event of the employee being entitled
by service subsequent to the sickness in that year to a greater
allowance than that made at the time the sickness occurred.

(2) The unused portion of the entitlement prescribed in
paragraph (a) of subclause (1) hereof in any accruing year shall
be allowed to accumulate and may be availed of in the next or
any succeeding year.

(3) In order to acquire entitlement to payment in accordance
with this clause the employee shall as soon as reasonably
practicable advise the employer of his or her inability to attend
for work, the nature of his or her illness or injury and the
estimated duration of the absence. Provided that such advice
other than in extraordinary circumstances shall be given to the
employer within 24 hours of the commencement of the absence.

(4) No employee shall be entitled to the benefit of this clause
unless he or she produces proof to the satisfaction of the
employer of his or her representative of such sickness provided
that

(a) the employer shall not be entitled to a medical certificate
for absence of up to two consecutive working days unless the
absence is on a day immediately prior to or following any
weekend, public holiday or period of paid leave; or

(b) where a pattern of sick leave becomes evident to the
employer, the employer may require a medical certificate for
all future sick leave for that employee and will follow the
process set out in Schedule B of this Agreement for managing
absenteeism.

(5) (a) Subject to the provisions of this subclause, the
provisions of this clause apply to any employee who suffers
personal ill health or injury during the time when he or she is
absent on annual leave and an employee may apply for and the
employer shall grant paid sick leave in place of paid annual
leave.

(b) Application for replacement shall be made within seven
days of resuming work and then only if the employee was
confined to his or her place of residence or in hospital as a
result of his or her personal ill health or injury for a period of
seven consecutive days or more and he or she produces a
certificate from a registered medical practitioner that he or she
was so confined. Provided that the provisions of this paragraph
do not relieve the employee of the obligation to advise the
employer in accordance with subclause (3) of this clause if he
or she is unable to attend for work on the working day next
following his or her annual leave.

(c) Replacement of paid annual leave by paid sick leave shall
not exceed the period of paid sick leave to which the employee
was entitled at the time he or she proceeded on annual leave
and shall not be made with respect to fractions of a day.

(d) Where paid sick leave has been granted by the employer
in accordance with paragraphs(a), (b) and (c) of this subclause,
that portion of the annual leave equivalent to the paid sick
leave is hereby replaced by the paid sick leave and the replaced
annual leave may be taken at another time mutually agreed to
by the employer and the employee or, failing agreement, shall
be added to the employee’s next period of annual leave or, if
termination occurs before then, be paid for in accordance with
the provisions of Clause 16.—Annual Leave of this Agreement.

(e) Payment for replaced annual leave shall be at the rate of
wage applicable at the time the leave is subsequently taken
provided that the annual leave loading prescribed in Clause
16.—Annual Leave of this Agreement shall be deemed to have
been paid with respect to the replaced annual leave.

(6) The provisions of this clause with respect to payment do
not apply to employees who are entitled to payment under the
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Workers’ Compensation and Rehabilitation Act, 1981 nor to
employees whose illness or injury is the result of the employee’s
own misconduct.

(7) The provisions of this clause do not apply to casual
employees.

(8) A rostered employee, proceeding on sick leave, shall be
paid the shift and weekend penalties he or she would have
received had he or she not proceeded on sick leave.

(9) An employee shall be paid the wages he or she would
have received had he or she not proceeded on sick leave and
shall have the accrued entitlement to paid sick leave reduced
by the time the employee is absent from work on account of
paid sick leave.

16.—ANNUAL LEAVE
(1) Except as hereinafter provided, a period of four

consecutive weeks’ leave shall be allowed to each employee
by his or her employer after each period of 12 months’
continuous service with such employer.

(2) Prior to commencing any period of annual leave, each
employee shall be paid for that period of leave as follows—

(a) At the rate of wage the employee would have re-
ceived had he or she not proceeded on leave,
including any shift and weekend penalties, provided
that—

(i) Where an employee, for the greater portion of
the calendar month prior to taking annual
leave, performs duties in a classification which,
for the same year of employment, carries a
higher rate than that which the employee usu-
ally performs, the rate of wage payable to that
higher classification shall be deemed to be the
rate of wage the employee would have received
had he or she not proceeded on leave.

(ii) Where it is not possible to calculate the shift
and weekend penalties the employee would
have received, the employee shall be paid at
the rate of the average of such payments made
each week over the four weeks prior to taking
leave.

(b) In addition to the rates prescribed in paragraph (a) of
this subclause, an employee shall be paid, where his
or her weekly entitlement under paragraph (2)(a) of
this clause is less than 17.5% in addition to his or
her weekly rate of pay prescribed by Clause 24.—
Wages of this Agreement, a loading which will
produce an amount equal to 17.5% in addition to the
rate of wage prescribed in Clause 25.—Wages of this
Agreement.

Provided that the loading prescribed by this subclause shall
not apply to pro rata annual leave on termination.

(3) (a) The annual leave prescribed by this clause shall be
taken within 12 months of the end of the accrual period except
where reasonable circumstances exist and then by mutual
agreement between the employer and employee, such leave
may be deferred.

(b) An employee may, with the approval of the employer, be
allowed to take the annual leave prescribed by this clause before
the completion of 12 months’ continuous service as prescribed
by subclause (1) of this clause.

(4) Subject as hereinafter provided—
(a) If after one month’s continuous service in any quali-

fying 12 monthly period an employee lawfully
terminates his or her service or his or her employ-
ment is terminated by the employer through no fault
of the employee, the employee shall be paid 2.92
hours’ pay in respect of each completed week of con-
tinuous service in that qualifying period.

(b) Employees provided for in subclause (7) of this clause
who are granted an additional week’s leave shall be
paid 3.65 hours’ pay in respect of each completed
week of service in lieu of the 2.92 hours’ pay pre-
scribed in paragraph (a) of this subclause.

(c) If the services of an employee terminate and the
employee has taken a period of leave in accordance
with subclause (3) of this clause and if the period of

leave so taken exceeds that which would become due
pursuant to paragraph (a) and (b) of this subclause,
the employee shall be liable to pay the amount rep-
resenting the difference between the amount received
by him or her for the period of leave taken in accord-
ance with subclause (3) of this clause and the amount
which would have accrued in accordance with para-
graphs (a) and (b) of this subclause. The employer
may deduct this amount from moneys due to the
employee by reason of the other provisions of this
Agreement at the time of termination.

(d) In addition to any payment to which an employee
may be entitled under this subclause, an employee
whose employment terminates after they have com-
pleted a 12 monthly qualifying period and who has
not been allowed the leave prescribed under this
Agreement in respect of that qualifying period shall
be given payment in lieu of that leave unless he or
she has been justifiably dismissed for misconduct
and the misconduct for which he or she has been
dismissed occurred prior to the completion of that
qualifying period.

(5) The total leave entitlement, consisting of four weeks’
annual leave prescribed by this clause, may, by agreement
between the employee and the employer be taken in two
portions.

(6) Shift employees (ie. employees who rotate afternoon and/
or night shift with day shift as defined in Clause 11.—Shift
Work of this Agreement) shall be granted an additional week’s
leave; provided that for employees whose shifts are not subject
to regular rotation one working day’s additional leave (with a
maximum of five working days) for each seven weeks actually
worked on afternoon and/or night shift shall be granted;
provided further that employees who have completed 31 weeks
on afternoon and/or night shift shall be granted the additional
week.

(7) When computing the annual leave due under this clause,
no deduction shall be made from such leave in respect of the
period an employee is on annual leave, observing a public
holiday prescribed by this Agreement, absent through sickness
with or without pay except for that portion of an absence that
exceeds one months or absent workers’ compensation except
for that portion of an absence that exceeds three months in any
year.

(8) Before going on annual leave each employee shall be
given at least four weeks’ notice of the date when such leave is
to commence.

(9) The provisions of this clause shall not apply to casual
employees.

(10) By mutual agreement the annual leave prescribed in
this clause may be taken in more than one period, provided
that no portion shall be less than one week in duration.

17.—LONG SERVICE LEAVE
The conditions contained in the document Long Service

Leave Conditions—State Government Wages Employees as
consolidated by the Public Service Board in May 1974 and
amended in September 1979 shall apply to employees covered
by this Agreement with the exception that on and from the
first day of July 1996 long service leave for the second period
of service shall accrue at the rate of 13 weeks’ leave for ten
years of continuous service and long service leave for the third
and subsequent periods of service shall accrue at the rate of 13
weeks’ leave for seven years of continuous service.

18.—UNIFORMS
(1) All uniforms shall be supplied free of cost to all employees

required to wear them and shall at all times remain the property
of the employer. Uniform replacement shall be supplied as
required at the discretion of the employer.

(2) All washable clothing forming part of the uniform
supplied by the employer shall be laundered free of cost to the
employee.

19.—PROTECTIVE CLOTHING AND EQUIPMENT
(1) Suitable clothing shall be provided for all employees on

‘dirty work’.
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(2) Boots and waterproof aprons shall be available for
employees where such are necessary as protection against
wetness.

(3) Where employees are required to work in the rain, they
shall be provided with waterproof coats.

20.—PROVISION OF FIRST AID APPLIANCES
A properly equipped first aid kit shall be provided where

medical or nursing attention is not readily available.

21.—PART-TIME EMPLOYEES
Notwithstanding anything contained in this Agreement,

employees may be regularly employed to work less hours per
week than are prescribed in Clause 6.—Hours of this
Agreement, and such employees shall be remunerated at a
weekly rate and be entitled to annual leave and sick leave pro
rata to the rate or amount prescribed for the class of work on
which they are engaged in the proportion which their hours of
work bear to the hours fixed by Clause 6.—Hours of this
Agreement for their class of work.

22.—BREAKS IN SHIFTS

No more than three breaks shall be allowed in any one shift,
including meal breaks, provided that the maximum period
worked between breaks in the shift shall be five hours.
Employees will normally be allowed one 10 minute break and
one half hour meal break in each shift, and any breaks in excess
of this will be entirely in the discretion of the employer.

23.—WEEKEND WORK

(1) Except as provided in subclause (3) hereof an employee
shall be paid for ordinary hours worked between midnight on
Friday and midnight on Saturday at the rate of time and one
half and between midnight on Saturday and midnight on
Sunday at the rate of double time.

(2) The rates prescribed herein shall be in substitution for
and not cumulative on the rates prescribed in Clause 11.—
Shift Work of this Agreement.

(3) Where shift work is worked as prescribed by Clause 11.—
Shift Work of this Agreement and this clause, the employee
shall be paid the rate applicable to the majority of the shift.

24.—WAGES
(1) The minimum weekly rate of wage payable to an

employee covered by this Agreement shall include the base
rate plus the Arbitrated Safety Net Adjustment expressed
hereunder—

(a) General Classifications
Base 1st, 2nd Minimum
Rate & 3rd Rate of

Arbitrated Pay
Safety Net

$ $ $
Level Eight
Comprehends the following classes of work—
Driver (up to 13.9 tonnes. Gross
Vehicle Mass or Gross
Combination Mass)

1st year of employment 405.60 24.00 429.60
2nd year of employment 409.00 24.00 433.00
3rd year of employment

and thereafter 412.40 24.00 436.40

(2) Third Arbitrated Safety Net Adjustment

The rates of pay in this Agreement include the third $8 per
week arbitrated safety net adjustment payable under the
September 1994 decision [Print L5300]. The third $8.00 per
week arbitrated safety net adjustment may be offset to the extent
of any wage increase payable since 1 November 1991 pursuant
to enterprise agreements or consent awards or award variations
to give effect to enterprise agreements, insofar as that wage
increase or part of it has not previously been used to offset an
arbitrated safety net adjustment. Increases made under previous
State Wage Case Principles or under the current Statement of
Principles, excepting those resulting from enterprise agreement,
are not to be used to offset arbitrated safety net adjustments.

(4) Casual Employees

Casual employees shall be paid at the rate of 20 per cent in
addition to the rates herein prescribed.

(5) Leading Hands—

Any employee who is placed in charge for not less than
one day of—

(a) Not less than three and not more than ten other
employees shall be paid at the rate of $16.50
per week extra.

(b) More than ten and not more than 20 other
employees shall be paid at the rate of $25.40
per week extra;

(c) More than 20 other employees shall be paid at
the rate of $32.70 per week extra.

(6) When a classification is graded, the initial gradings and/
or subsequent promotion within the grades shall be at the
discretion of the employer.

(7) The hourly rate shall be calculated by dividing the weekly
rate herein expressed by 38.

25.—DISPUTE SETTLING PROCEDURE

(1) (a) Subject to the provisions of the Industrial Relations
Act 1979, any grievance, complaint or dispute, or any matter
raised by the Union or the employer and his/her employees.
shall be settled in accordance with the procedures outlined
herein.

(b) The provisions of this clause shall apply to the unions
party to this Agreement.

(c) With the intention of this clause to reduce disputes which
are liable to cause stoppages of work and loss of earnings, it is
agreed that every endeavour will be made to amicably settle
any dispute which may arise.

(2) (a) The Union and its members will not take any industrial
action during the course of dispute settlement procedures
provided that where the Union and its members believe the
final response of the employer following exhaustion of all
procedures is unsatisfactory, they reserve their right to take
industrial action.

(b) During the dispute settlement process, employees will
carry out work as directed by the employer to ensure work is
not disrupted during this period. The employer recognises that
this agreement to work as directed is without prejudice to the
position of the employees or their union in resolving the matters
in dispute.

(c) Where a dispute or grievance arises, the following
procedure shall apply.

(i) The employee and/or shop steward is entitled to and
shall raise the matter with the appropriate Supervi-
sor, Section Officer and the Human Resources
Officer.

The employee and/or shop steward are to obtain per-
mission from their immediate supervisor to leave the
work area.

(ii) If the matter remains unsolved, the employee and/or
shop steward shall discuss the matter with the Gen-
eral Manager of the Service.

(iii) If the matter is not resolved, the shop steward shall
be provided with facilities to make contact with an
official of their union.

(iv) If the matter is still unresolved, a meeting shall take
place as soon as practicable between the union offi-
cial, employee and/or shop steward and local
management.

(v) If the matter remains unsolved then a further meet-
ing shall take place as soon as practicable between a
union official, employee and/or shop steward and
local management and other employer representa-
tives in an endeavour to resolve the matter.

(vi) If any of the meetings referred to in the above para-
graphs do not take place as soon as practicable then
both parties are relieved of the obligation of com-
plying with the procedure set out in that paragraph,
provided that every reasonable endeavour has been
made to ensure that the meeting took place.
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(3) Where the employer seeks to discipline an employee, or
terminate the employment of an employee the following steps
shall be observed—

(a) In the event that an employee commits a misdemean-
our, the employees immediate supervisor or any other
officer so authorised, may exercise the employers
right to reprimand the employee so that the employee
understands the nature and implications of his/her
conduct.

(b) The first two reprimands shall take the form of warn-
ings and, if given verbally, shall be confirmed in
writing as soon as practicable after the giving of the
reprimand.

(c) Should it be necessary, for any reason, to reprimand
an employee three times in a period not exceeding
12 months continuous service, the contract of serv-
ice shall, upon the giving of that third reprimand, be
terminable in accordance with the provisions of this
Agreement.

(d) The above procedure is meant to preserve the rights
of the individual employee, but it shall not, in any
way, limit the right of the employer to summarily
dismiss an employee for misconduct.

(4) The Union recognises that the employer has a public
responsibility to provide health care services without any
avoidable interruptions.

This grievance procedure has been developed between the
parties to provide an effective means by which employees may
reasonably expect problems will be dealt with as expeditiously
as possible by management.

Accordingly, the Union hereby agrees that during any period
of industrial action, sufficient labour will be made available to
carry out essential work for life support within hospitals
serviced by the employer.

(5) The parties acknowledge that this procedure formed part
of the package which justified the payment of the increase
available under the Structural Efficiency Principle.

Accordingly, the parties agree that if either party is of the
view that the other party in breach of this procedure, the matter
will be referred to the Western Australian Industrial Relations
Commission for it to determine—

(a) whether a breach of the procedure has occurred;
(b) subject to (a) above, the appropriateness of the con-

tinued provision of the benefits provided under the
Structural Efficiency Principle or any other action
considered appropriate by the commission.

(6) This clause shall not—
(a) Preclude either party notifying the relevant indus-

trial tribunal.
(b) Preclude the rights of employees to cease work in

regard to matters involving health and safety in ac-
cordance with the provisions of the Occupational
Safety and Health Act.

26.—CONSULTATION
(1) The parties are committed to working together to ensure

maximum efficiency and productivity and thereby to enhance
the competitiveness of Healthcare Linen and the job security
of the employees.

(2) To enable effective consultation on these matters,
meetings will be held at the workplace as required to discuss
matters affecting change, efficiency, performance and
productivity issues, training needs and other issues as
appropriate and necessary to ensure these objectives are met.

(3) The timing, duration and structure of the meetings will
be determined by agreement between the employer and the
employees.

27.—REDUNDANCY PAY
Where the employment of an employee is terminated through

redundancy, a redundancy payment of 2 weeks pay for each
year of service, up to a maximum of 40 weeks pay, will be
made in addition to any other entitlements which are owing to
the employee under this Agreement.

28.—PERFORMANCE INCENTIVE SCHEME
(1) The parties are committed to the development of a

performance incentive scheme for employees, based on
measurable key performance indicators, which is designed to
improve the efficiency, quality and performance of the business
as the supplier of choice to the health care industry and other
clients of the business.

(2) The parties agree to work together to develop and trial
the scheme during the life of this Agreement with a view to
implementing the scheme within two years of the date of this
Agreement.

(3) In order to meet this objective, a committee of employee
and employer representatives will be established to examine
appropriate key performance indicators and encourage
discussion and input from employees on the development of
the scheme.

(4) Any scheme introduced will be in the form of a bonus or
incentive payment appropriate to the needs of the business
and its employees and will not be used to reduce wage rates
established under this Agreement.

SCHEDULE A—AGREED SPECIAL PROVISIONS
1. An early finish is available to drivers provided all tasks

are completed and all drivers finish at the same time.
2. The early finish will not exceed fifteen minutes prior to

normal rostered finish.
3. Apart from the normal responsibilities of the driver, tasks

will include—
(a) Pre-start checks ie. oil water fuel, tyres
(b) Vehicle presentation interior and exterior in line with

the service provided and to the Australian Standard
for Hygiene

(c) Accurate and timely paperwork as determined by the
supervisor.

4. Drivers will not be deployed in the general laundry unless
agreed between the drivers and management. Drivers may
however, be required to work in the despatch area of the laundry
from time to time.

5. Overtime: all work outside the normal hours will be offered
to permanent drivers in the first instance. Overtime will be
offered in an equitable manner between permanent drivers.

6. The title “driver” is replaced by “Customer Delivery
Representative” in order to indicate the focus on customer needs
and perception of the role.

SCHEDULE B—ABSENTEEISM MANAGEMENT
SYSTEM

Action will be taken to address patterns of non-certificated
sick leave and other forms of absenteeism such as—

(1) Regular absenteeism before and after days off duty
or overtime over a period of 4 months (3-4 occur-
rences within this period).
* A pattern of being absent on the shift before or
after days off or overtime over a period of 4 months
(3-4 times in the period).

(2) Regular absenteeism of 1 or 2 times every 4 to 6
weeks over a 4 month period.

Use of Annual Leave and Time in Lieu etc. cannot be
substituted whether an employee has (or hasn’t) used their sick
leave entitlement.

DISCIPLINARY ACTION
1. First Counselling
The employee will be asked to attend a meeting with

Management and asked if there is a problem. At this meeting
the offer of counselling will be given, together with a warning
that if the problem continues the employee will face disciplinary
action. A confirmation letter of this discussion will be issued.

2. First Warning
The employee will be asked to attend a meeting with

Management and asked to explain their absenteeism. If a
warning is to be given, a letter of warning will be handed to
the employee outlining the exact nature of the reason for the
warning. The letter will contain an extract of clause (25)(3).
Management may take appropriate disciplinary action at this
stage.
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3. Second Warning
The employee will be asked to attend a further meeting with

management and asked to explain the continued absenteeism.
If a further warning is to be given, another letter will be handed
to the employee outlining the exact nature of the reason for
the warning. Disciplinary action taken at this stage may involve
redeployment to another area, or any other appropriate action.
A confirmation letter outlining the disciplinary action will be
sent to the employee.

4. Third and Final Warning
If the employee continues to be absent as outlined above,

further disciplinary action may be taken and this may lead to
the termination of the employee. The employee will be advised
in writing of the action to be taken.

At each stage, the employee will be given an opportunity to
respond to the concerns raised by Management and to comment
on any disciplinary action which is to be taken.

The employee may invite a third party to be present at all
meetings.

SCHEDULE C—SIGNATURE OF PARTIES
This agreement is executed by—

The COMMON SEAL OF HEALTHCARE LINEN PTY
LTD (ACN 075 504 746) was affixed hereto in the pres-
ence of—

 COMMON SEAL
........(signed)........
Director/Secretary
6th January 1997
Date
........(signed)........
Director
6th January 1997
Date

Signed on behalf of the TRANSPORT WORKERS’
UNION of AUSTRALIA, INDUSTRIAL UNION OF
WORKERS, WESTERN AUSTRALIAN BRANCH
by—

 COMMON SEAL
........(signed)........
Secretary
JAMES MCGIVERON
Name (Please print)
20/12/96
Date

INGHAMS ENTERPRISES PTY LTD DISTRIBUTION
ENTERPRISE BARGAINING AGREEMENT 1997

No. AG 112 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Shop, Distributive and Allied Employees’ Association
of Western Australia

and

Inghams Enterprises Pty Ltd.

No. AG 112 of 1997.

COMMISSIONER J.F. GREGOR.

26 May 1997.

Order.

REGISTRATION OF AN INDUSTRIAL AGREEMENT
No. AG 112 OF 1997.

HAVING  heard Ms C Cameron on behalf of the first named
party and Mr K Dawson on behalf of the second named party,
and by consent, the Commission, pursuant to the powers

conferred on it under the Industrial Relations Act, 1979 hereby
orders—

THAT the document titled the Inghams Enterprises Pty
Ltd Distribution Enterprise Bargaining Agreement 1997,
filed in the Commission on 1 May 1997, be and is hereby
registered as an Industrial Agreement.

(Sgd.) J.F. GREGOR,
[L.S.] Commissioner.

1.—TITLE
This Agreement shall be known as the “Inghams Enterprises

Pty Ltd Distribution Enterprise Bargaining Agreement 1997”
(No AG 112 of 1997) and replaces the “Inghams Enterprises
Pty Ltd Distribution Enterprise Bargaining Agreement 1996”
No AG 168 of 1996.

2.—ARRANGEMENT
1. Title
2.  Arrangement
3. Area and Scope
4. Parties Bound
5. Term of Agreement
6. Relationship to Award
7. Wages
8. Classifications
9. No Further Claims

10. Rest Breaks
11. Public Holiday Work
12. Grievance Procedure
13. Signatories

3.—AREA AND SCOPE
The area and scope of this Agreement shall be that prescribed

in the Shop and Warehouse (Wholesale and Retail Establish-
ments) State Award 1977 (No R32 of 1976), as amended from
time to time, (“the Award”), insofar as it applies to employees
of Inghams Enterprises Pty Ltd, employed at its distribution
centre in Osborne Park, Western Australia.

4.—PARTIES BOUND
This Agreement shall apply to and be binding on Inghams

Enterprises Pty Ltd (“the Company”) and The Shop, Distribu-
tive and Allied Employees’ Association of Western Australia
(“the Union”) and shall apply to all employees employed at
the Company’s distribution operations in Osborne Park, who
are members or are eligible to be members of the Union and
who are covered by the Award or any successor thereto.

There are approximately 30 distribution employees whose
conditions of employment will be regulated by the terms of
this Agreement.

5.—TERM OF AGREEMENT
(1) This Agreement shall operate from 24 March 1997 and

shall expire on 23 June 1999.
(2) The parties to this Agreement shall begin negotiations

for a new Agreement at least 3 months prior to the expiration
of this Agreement.

(3) Following its expiry, the Agreement shall continue to
operate until vaned by the parties or replaced by another Agree-
ment.

6.—RELATIONSHIP TO AWARD
(1) This Agreement shall be read and interpreted wholly in

conjunction with the Award, as identified in Clause 3.—Area
and Scope, of this Agreement.

(2) Where there is any inconsistency between this Agree-
ment and the Award, this Agreement shall prevail to the extent
of that inconsistency. Where this Agreement is silent, Award
provisions shall apply.

7.—WAGES
(1) Full Time Employees

(a) The following wage rates are for 38 ordinary hours
per week, and represent an 11% wage increase.
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(b) The wage increase shall come into effect on the first
full pay period on or after the dates listed below.

Classification 24 March 1 Oct. 1 March 1 Sept. 1 April
1997 1997 1998 1998 1999

Level 1 $473.21 $482.68 $492.33 $502.18 $512.22

Level 2 $498.27 $508.24 $518.40 $528.77 $539.35
Level 3 $512.20 $522.44 $532.89 $543.55 $554.42

Level 4 $534.70 $545.40 $556.31 $567.43 $578.78

Level 5 $557.21 $568.35 $579.72 $591.32 $603.14

Level 6 $579.69 $591.29 $603.11 $615.18 $627.48

(2) Part Time Employees
Part time employees shall receive payment for ordinary hours

of work at an hourly rate of one thirty eighth of the appropri-
ate rate prescribed by subclause (1) of this clause.

(3) Casual Employees
A casual employee shall be paid one thirty eighth of the ap-

propriate rate prescribed in subclause (1) of this clause, and in
addition a loading in accordance with the following scale—

(a) Where the casual engagement on any day is for a
full day’s work, a loading of 20%;

(b) Where the casual engagement on any day is for less
than a full day’s work, a loading of 25%.

(4) This Agreement shall not operate to cause any employee
to suffer a reduction in an overaward payment.

8.—CLASSIFICATIONS
Employees are graded in accordance with the following six

level skills based classification structure—
(1) Level 1—New starter/probationer

This level is only applicable to new employees in
the first nine weeks of service.

(2) Level 2—This level applies to employees who have
completed nine weeks’ service.

(3) Level 3—This level applies to employees who have
completed nine weeks’ service and who operate
forklifts.

(4) Level 4—This level applies to employees who have
completed nine weeks’ service and who are nomi-
nated B-class drivers and who are forklift operators.

(5) Level 5—This level applies to leading hands.
(6) Level 6—This level applies to leading hands who

are nominated B-class licence holders.

9.—NO FURTHER CLAIMS
(1) It is agreed that the Union will undertake that no further

claims will be made upon the Company for the term of this
Agreement.

(2) In the event that the award is varied to include any future
“Safety Net Adjustments” awarded by the Western Australian
Industrial Relations Commission then such increases shall be
offset against the increases in this Agreement.

10.—REST BREAKS
(1) The parties agree that in recognition for the wage in-

creases contained in this Agreement the total rest breaks taken
per day by employees shall be reduced by 15 minutes per day.
The time at which the extra 15 minutes shall be worked shall
be as mutually agreed between each individual employee and
his/her manager.

(2) Employees retain the right to a one hour unpaid meal
break, plus either—

(a) two 15 minute paid rest breaks and one paid half
hour rest break during the working day; or

(b) four 15 minute paid rest breaks during the working
day;

as mutually agreed between each individual employee and his
or her manager.

11.—PUBLIC HOLIDAY WORK
Due to the nature of the business, the Company may elect to

operate on public holidays, in particular on Easter Monday
and Boxing Day, depending on what day Boxing Day falls.

The Company may request that employees make themselves
available to work overtime on those days on the following
basis—

(1) Employees will not be required to work on Good
Friday or Christmas Day.

(2) Award penalty rates will apply to work performed
on Public Holidays.

(3) Employees will be given not less than 14 days no-
tice of the Company’s intention to operate on a Public
Holiday.

12.—GRIEVANCE PROCEDURE

(1) Any question, dispute or difficulty arising from this Agree-
ment shall be dealt with in accordance with the following
procedure—

(a) The matter shall first be discussed between the em-
ployee affected and the appropriate supervisor. The
employee may choose to be represented by the un-
ion delegate.

(b) If not settled the matter shall be discussed between
the employee, an accredited representative of the Un-
ion and the appropriate representative of the
Company.

(c) If not settled the matter shall be discussed between
an official of the Union and an appropriate repre-
sentative of the Company.

(2) A reasonable time frame shall apply to each step of the
procedure as prescribed in subclause (1) of this clause.

(3) While the matter in dispute is being discussed in accord-
ance with the procedure, as prescribed in subclause (1) of this
clause, work shall continue and the status quo as applying be-
fore the dispute shall be maintained. No party shall be
prejudiced in relation to the final settlement by the continu-
ance of work in accordance with this clause.

(4) It will be open to either party at any time to seek the
assistance of the Western Australian Industrial Relations Com-
mission in resolving any dispute.

13.—SIGNATORIES
For and on behalf of
the Shop, Distributive and Allied Employees’
Association of Western Australia—
.....................signed..................... 9/4/97
JOSEPH BULLOCK
GENERAL SECRETARY
For and on behalf of
Inghams Enterprises Pty Ltd—
.....................signed..................... 10/4/97
P J MANNING
GENERAL MANAGER
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J H MAC ENGINEERING INDUSTRIAL
AGREEMENT

No. AG 76 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters and
Plasterers Union of Workers

and
Carolyn Mavis and James Howard McKay trading as J H

Mac Engineering.
No. AG 76 of 1997.

J H Mac Engineering Industrial Agreement.

COMMISSIONER P E SCOTT.
4 June 1997.

Order.
HAVING heard Mr G Giffard on behalf of the Applicant and
there being no appearance on behalf of the Respondent and by
consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

THAT the J H Mac Engineering Industrial Agreement
in the terms of the following Schedule be registered on
the 28th day of April 1997.

(Sgd.) P.E. SCOTT,
[L.S.] Commissioner.

Schedule.

1.—TITLE
This Agreement will be known as the J H Mac Engineering

Industrial Agreement.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Area and Parties Bound
4. Application
5. Duration
6. Dispute Settlement Procedure
7. Single Enterprise
8. Relationship with Awards
9. Enterprise Agreement

10. Wage Increase
11. Industry Standards
12. Clothing and Footwear
13. Training Allowance, Training Leave, Recognition of

Prior Learning
14. Seniority
15. Sick Leave
16. Pyramid Sub-Contracting
17. All-In Rates
18. Drug and Alcohol, Safety and Rehabilitation Pro-

gram
Appendix A—Wage Rates
Appendix B—Drug and Alcohol, Safety and Reha-
bilitation Program

3.—AREA AND PARTIES BOUND
This is an Agreement between The Western Australian Build-

ers’ Labourers, Painters & Plasterers Union of Workers
(hereinafter referred to as the “Union”) and Carolyn Mavis
and James Howard McKay trading as J H Mac Engineering
(hereinafter referred to as the “Company”) in the State of
Western Australia.

4.—APPLICATION
This Agreement shall be binding on the Company, the Un-

ion, its officers and members, and any person eligible to be a
member of the Union employed by the Company on work
covered by the terms of the Building Trades (Construction)
Award 1987, No. 14 of 1978 (the Award). There are approxi-
mately 1 employees covered by this Agreement.

5.—DURATION
This Agreement shall commence from the first pay period

on or after the date of signing and shall continue in effect until
31 July 1997

The parties agree to commence discussion on the terms and
conditions of any future agreement three calendar months prior
to the expiration of this Agreement.

6.—DISPUTE SETTLEMENT PROCEDURE
In relation to any questions, disputes or difficulties arising

out of the operation of this Agreement the dispute settlement
procedure that shall apply shall be in the same terms as that
outlined in Clause 46 Settlement of Disputes of the Award.

7.—SINGLE ENTERPRISE
It is agreed that this Agreement applies in respect of a single

enterprise as defined in Clause 41A(2) of the WA Industrial
Relations Act 1979, as amended (the “Act”).

8.—RELATIONSHIP WITH AWARDS
This Agreement shall be read wholly in conjunction with

the Award. Where this Agreement is silent on rates of pay and
other matters pertaining to the employment relationship, the
Award shall apply. Where there is conflict between the rates
of pay, conditions, allowances and other matters in this Agree-
ment and the Award the higher rate shall apply.

9.—ENTERPRISE AGREEMENT
It is agreed that in the event of the Unions and the Company

agreeing on the terms of a comprehensive enterprise agree-
ment, this Agreement may be terminated in accordance with
the requirements of the Act.

10.—WAGE INCREASE
This Agreement provides for increases in the hourly rate

resulting in the wage rates in the Appendix A—Wage Rates.

11.—INDUSTRY STANDARDS
It is a term of this Agreement that the Company will con-

tinue to meet its current level of payment into the Western
Australian Construction Industry Redundancy Fund and will
immediately increase its level of payment into the Construc-
tion + Building Unions Superannuation Scheme to $50 per
week per employee.

12.—CLOTHING AND FOOTWEAR
1. The following items will be supplied to each employee by

the Company, upon the completion of five working days.
(a) 1 pair safety boots, and will be replaced on a fair

wear and tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each employee employed during

the period 1 April to 31 October. (One issued per
year)

2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to fit
over safety helmets.

13.—TRAINING ALLOWANCE, TRAINING LEAVE,
RECOGNITION OF PRIOR LEARNING

1. A training allowance of $11.00 per week per worker shall
be paid by the employer to the Union Education and Training
Fund.

2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calendar year pro-
rata to attend courses conducted or approved by the NBCITC.
The employers approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time for taking leave shall be arranged so as to mini-
mise any adverse effect on the employer’s operations. The onus
shall rest with the employer to demonstrate an inability to grant
leave where an employee is otherwise entitled.
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An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other
than—

course fees
course books and materials
payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.

3. The employer will actively encourage employees to seek
formal recognition of their skills (recognition of prior learn-
ing), and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen’s Rights Cer-
tificates.

14.—SENIORITY
1. The parties agree the continuity of employment is desir-

able wherever possible, and that where it is not possible,
employees will be retrenched in order of seniority.

2. When applying the “first on last off” principle it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a state basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where the employees’ individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
6—Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements with
the Company.

15.—SICK LEAVE
For sick leave accrued after the date of ratification of this

agreement the following will apply—
(a) The Company’s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination.

 (b) If an employee who has been terminated by the Com-
pany without exercising the above option is
re-engaged within a period of six months, the un-
paid balance of sick leave shall continue from the
date of re-engagement.

16.—ALL-IN PAYMENTS
1. All-In methods of payments shall be prohibited.
2. “All-In Payments” means any system of payment that is

hourly, weekly, or daily which is either in lieu of payment for
overtime, or in lieu of one or more of the various award condi-
tions such as annual leave, public holiday payments, inclement
weather, etc.

Provided that All-In payments do not include casual engage-
ment on terms prescribed by the appropriate Award or
Agreement.

3. If an employer has been paying an employee an all in-rate
he/she shall be required to pay to the employee the difference
(if any) between the employee’s actual earnings and what the
employee would have earned had he/she been paid award rates
and conditions during his period of employment.

In addition to making the appropriate taxation deductions
from the employee’s wages, the employer shall also be re-
quired to make the appropriate contributions to the C+BUSS
and Portable Long Service Leave Schemes.

4. If any party is of the view that this principle has been
breached or is aware of a contracting arrangement on a site
that is let to circumvent the payments prescribed under the
award or this clause, the matter may, if not resolved by the
head contractor, be negotiated between the parties or referred
to the Western Australian Industrial Relations Commission.

5. Any industrial action that may arise, shall be confined to
the employer in breach of this clause.

17.—PYRAMID SUB-CONTRACTING
1. “Pyramid Sub-Contracting” is defined as the practice of a

sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-con-
tractor.

2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the contract
and intends to engage a specialist sub-contractor to perform
that work, that section may be re-let to a specialist sub-con-
tractor.

3. Further provided that when a sub-contract is let for labour
and material, a labour-only sub-contract may be let by the sub-
contractor, but it is unacceptable as a principle for further
labour-only subcontracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.

5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the par-
ties shall discuss and determine the issue in accordance with
the agreement dispute resolution procedure. In any event of a
disagreement, the matter shall be negotiated further between
the parties or referred to the Western Australian Industrial
Relations Commission. Whilst these procedures are undertaken
no industrial action shall occur.

18.—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix B—Drug
and Alcohol, Safety and Rehabilitation Program.

   Common Seal
 (signed)                                         J H MAC ENG           
ON BEHALF OF THE UNIONS ON BEHALF OF THE

COMPANY
 (signed)

     JIM McKAY    
(PRINT NAME)

Dated this 11 day of March 1997.

APPENDIX A—WAGE RATES
17 March 1997

Hourly Rate
Labourer Group 1 $15.11
Labourer Group 2 $14.59
Labourer Group 3 $14.20
Plasterer, Fixer $15.70
Painter, Glazier $15.35
Signwriter $15.68

APPENDIX B—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

1. PRINCIPLE
People dangerously affected by alcohol and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.

2. FOCUS
• Site safety and the involvement of the site safety com-

mittee
• Peer intervention and support
• Rehabilitation

3. WORKPLACE POLICY
a) A person who is dangerously affected by drugs or

alcohol will not be allowed to work until that person
can work in a safe manner.

b) The decision on a persons ability to work in a safe
manner will be made by the safety committee, or on
projects with no safety committee, by a body of at
least equal numbers of employee/employer repre-
sentatives.

c) There will be no payment of lost time to a person
unable to work in a safe manner.

d) If this happens 3 times the worker shall be given a
written warning and made aware of the availability
of treatment/counselling. If the worker refuses help
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he/she may be transferred/dismissed the next time
he/she is dangerously affected.

e) For the purposes of disciplinary action a warning shall
be effective for a period of 12 months from the date
of issue.

f) A worker having problems with alcohol and or other
drugs—

• Will not be sacked if he/she is willing to get
help.

• Must undertake and continue with the recom-
mended treatment to maintain the protection
of this program.

• Will be entitled to sick leave or leave without
pay while attending treatment.

4. IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will—
a) Clearly state its endorsement of the BTG Drug and

Alcohol program and comply with it.
b) Provide access at an agreed time and venue for a

representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.

c) Authorise the attendance of appropriate company per-
sonnel, eg: Safety delegate/officer, safety committee
members, union delegate, consultative committee
members(s) at the two hour BTG Drug and Safety in
the Workplace training course.

KILPATRICK GREEN PTY LTD (WA) AGREEMENT
No. AG 105 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Kilpatrick Green Pty Ltd

and

Communications, Electrical, Electronic, Energy,
Information, Postal, Plumbing, and Allied Workers Union of
Australia, Engineering and Electrical Division, WA Branch.

No. AG 105 of 1997.

Kilpatrick Green Pty Ltd (WA) Agreement.

30 May 1997.

Order.
HAVING heard Ms V. Paul on behalf of the Applicant and Mr
C. Young on behalf of Respondent, and by consent, the Com-
mission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—

THAT the agreement made between the parties in the
terms of the following schedule and lodged in the Com-
mission on the 18th day of April, 1997 entitled Kilpatrick
Green Pty Ltd (WA) Agreement be registered as an in-
dustrial agreement.

(Sgd.) G.L. FIELDING,
[L.S.] Senior Commissioner.

Schedule.

KILPATRICK GREEN PTY LTD (WA)
ENTERPRISE BARGAINING AGREEMENT

1.—TITLE
This Agreement will be known as the Kilpatrick Green Pty

Ltd (WA) Agreement.

2.—ARRANGEMENT
1 Title
2 Arrangement
3 Area and Scope
4 Parties Bound
5 Date and Period of Operation
6 Application of Agreement
7 No Extra Claims
8 Objectives of Agreement
9 Dispute Resolution Procedure

10 Consultative Processes
11 Training
12 Measures to Achieve Gains in Productivity, Effi-

ciency and Flexibility
13 Monitoring of Agreement
14 Wages
15 Date and Signatures

3.—AREA AND SCOPE
Subject to clause 6 below, this Agreement will apply to

Kilpatrick Green Pty Ltd (WA) (Kilpatrick Green ), its em-
ployees who are members or eligible to be members of the
Communications, Electrical, Electronics, Energy, Information,
Postal, Plumbing and Allied Workers’ Union of Australia,
Engineering and Electrical Division, WA Branch (Union),
employed in the classifications set out in Clause 14—Wages,
and the Union and will operate within the State of Western
Australia.

It is estimated that the number of employees who will be
bound by this agreement upon registration is 51.

4.—PARTIES BOUND
This Agreement will be binding upon Kilpatrick Green and

the Union.

5.—DATE AND PERIOD OF OPERATION
This Agreement will operate from 1 January 1996 and will

remain in force until 31 December 1997 or its earlier cessa-
tion in accordance with clause 6.

6.—APPLICATION OF AGREEMENT
(1) This Agreement reflects the particular situations apply-

ing to WA and the application of the principles of the Kilpatrick
Green National Framework Agreement.

(2) Specific Sites and Projects
On particular projects or sites, the company may be required

by a customer or a principal contractor to comply with spe-
cific contractual or project/site conditions. In such
circumstances, where any conditions are inconsistent with the
terms of this Agreement, the parties to this Agreement will
review the components of such project agreements to ensure
that there is no “double dipping” or disadvantage and agree on
what terms will apply for that project as follows—

(a) Where the parties to this Agreement are also parties
to a written agreement which applies to a specific
project the parties agree to discuss whether the pro-
visions of this Agreement will apply to that project
in lieu of the specific project agreement.

(b) If it is agreed that the specific project agreement ap-
plies then the conditions of this Agreement will not
apply.

(c) Where a specific project or site agreement is appli-
cable to work undertaken by Kilpatrick Green and
the Union are a party to that specific project or site
agreement, the specific project or site agreement will
take precedence over this Agreement.

(d) Where a specific project or site agreement is appli-
cable to work Kilpatrick Green are contracted to carry
out, and Kilpatrick Green and the Union are not a
party to that specific project or site agreement, it is
agreed that the parties will discuss the application of
this Agreement to that work.

(e) Where the parties are unable to agree upon the ap-
plicability or otherwise of this Agreement to the work,
both parties acknowledge the other party’s legal rights
to protect their respective interests.

(f) Both parties have the option of suspending this Agree-
ment effective immediately, provided that the
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suspension will only extend to the application of this
Agreement to the work on the specific project or site.

(g) Kilpatrick Green specific project/site agreements will
only be developed where particularly remote or dif-
ficult site locations require particular solutions of
work in such locations.

(3) If it is agreed that meaningful productivity increases can
be achieved, but this Agreement cannot be implemented in
full, then wage increases available from this Agreement may
be introduced on a “pro rata” basis. The increases available
from this Agreement will be a maximum of those contained in
Clause 14—Wages.

(4) The parties agree that if, following a review of this Agree-
ment by the parties and the Consultative Committee, agreement
is reached that this Agreement places and continues to place
Kilpatrick Green and its employees at a competitive disad-
vantage, and productivity and flexibility have not improved
then Kilpatrick Green have the option of reverting to work
under the Electrical Contracting Industry Award R22 of 1978
(Award ).

(5) No part of this Agreement is to be used by the Union,
Kilpatrick Green Pty Ltd (WA) or its employees as evidence
or example before any industrial tribunal or proceedings not
directly concerned with work covered under this Agreement.

(6) No part of this Agreement is to be otherwise used by the
Union, Kilpatrick Green, or its employees as evidence or ex-
ample before any industrial tribunal or any other contractor.

(7) Pursuant to this Agreement and its measures to achieve
gains in productivity, efficiency and flexibility, Kilpatrick
Green will provide the rates of pay prescribed in Clause 14—
Wages, which will be paid in lieu of the minimum weekly rate
provided for in the Award.

(8) This Agreement will operate in conjunction with the
Award. Where any inconsistency exists between this Agree-
ment and the Award, this Agreement will take precedence to
the extent of the inconsistency.

(9) The parties agree that registration of this agreement in
the Western Australian Industrial Relations Commission will
not prejudice either the Union or Kilpatrick Green’s right to
claim, pursue and achieve an award or enterprise bargaining
agreement in the Australian Industrial Relations Commission.

7.—NO EXTRA CLAIMS
(1) The employees and the Union will not pursue any extra

claims in relation to the Award, with the exception of future
State Wage Decisions, for the life of this Agreement.

(2) Consistent with the Arbitrated Safety Net Adjustment
Principle any future safety net adjustment will be absorbable
to the extent of any equivalent amount in rates of pay paid
pursuant to this Agreement. Future safety net adjustments will
not increase the wage rates contained at Clause 14—Wages.

8.—OBJECTIVES OF AGREEMENT
(1) To foster a commitment to exceeding customer expecta-

tions in the provision of services.
(2) To develop and encourage a co-operative workplace

through a high degree of participation, teamwork, informa-
tion sharing and a shared commitment to the goals and policies
of Kilpatrick Green and to the achievement of real and sus-
tainable improvements in productivity.

(3) To develop and support Kilpatrick Green having a flex-
ible workforce and management structure committed to the
continued improvement and success of the company. Workforce
flexibility will take account of the scope of the employee’s
classification.

(4) To develop a joint commitment by management and the
workforce to the provision of a safer and harmonious working
environment, and an improvement in the job satisfaction, train-
ing and career opportunities for employees.

(5) To implement a training skills enhancement program
consistent with the provisions of the relevant parent award
and any attachments to this Agreement, for all employees. The
objective of this training is to enable employees to increase
and broaden their level of individual expertise so as to im-
prove the performance of the company in delivering its services.
Where training is defined by the provisions of the relevant
parent award, it will be nationally accredited where possible.

(6) To encourage and develop a level of skill, innovation
and excellence which meets the requirements of Kilpatrick
Green and the employees.

(7) To provide for the use of the full range of skills and work
practices held by the workforce consistent with the employ-
ee’s classification.

(8) To foster a commitment to the Kilpatrick Green Man-
agement System.

(9) To constantly develop and implement ways of providing
better value to our customers by the elimination of waste and
re-work.

(10) To establish performance indicators so as to measure
our performance and to identify ways of achieving real and
lasting improvements in productivity, efficiency and flexibil-
ity.

9.—DISPUTE RESOLUTION PROCEDURES
(1) The Union undertakes to comply with the procedures

contained in Clause 27—Grievance Procedure and Special
Allowance of the Award without exception when any ques-
tion, dispute or difficulty arises between the Union and
Kilpatrick Green in relation to the Award or this Agreement.

10.—CONSULTATIVE MECHANISMS
(1) Effective participation and acceptance of accountability

levels in the construction process, and achievement of the com-
mon goal and objectives of this Agreement, are enhanced by
genuine consultation between Kilpatrick Green and its em-
ployees.

(2) A Consultative Committee (the Committee) may be es-
tablished within Kilpatrick Green. The composition and size
of Committee will be determined by the parties.

(3) The Committee will initially be chaired by Kilpatrick
Green’s State Manager or nominee. A representative of the
Union may attend meetings. A representative of the Electrical
Contractors’ Association of WA (ECA) and/or CCI may at-
tend the meetings.

(4) The role of the Committee is to act as a forum for con-
sultation, guidance and advice between Kilpatrick Green and
its employees on matters such as monitoring and reviewing—

(a) implementation of this Agreement and its objectives;
(b) determination of benchmarks, best practice and con-

tinuous productivity improvement;
(c) the skills formation programme and ancillary train-

ing;
(d) the productivity improvement programme;
(e) communication between Kilpatrick Green and its

employees;
(f) fostering a consultative and co-operative environment

and setting and accepting appropriate levels of ac-
countability and responsibility.

(5) The Consultative Committee is a consultative and advi-
sory group and it is recognised by all parties that final and
overall accountability for company performance rests with
Kilpatrick Green.

(6) The Committee will meet as required.
(7) At the expiration of this agreement the Committee will

disband.

11.—TRAINING
(1) Kilpatrick Green acknowledge the changing pace of tech-

nology in the electrical contracting industry and the need for
employees to understand those changes and have the neces-
sary skill requirements to keep Kilpatrick Green at the forefront
of the industry.

(2) The parties to this Agreement recognise that in order to
increase the efficiency, productivity and competitiveness of
Kilpatrick Green, a commitment to training and skill develop-
ment is required. Accordingly, the parties commit themselves
to—

(a) developing a more highly skilled and flexible
workforce; and

(b) providing employees with career opportunities
through appropriate training to acquire the additional
skills as required by Kilpatrick Green.
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(3) It is agreed that a training programme be developed con-
sistent with—

(a) the current and future skill needs of Kilpatrick Green;
(b) employee training requirements
(c) the size, structure and nature of Kilpatrick Green;
(d) the need to develop vocational skills relevant to

Kilpatrick Green and the industry training, compe-
tency standards and assessment;

(e) experience and competency based assessment and
documentation;

(f) the size, structure and nature of particular area op-
erations;

(g) the development of all operational employees by
broadening their knowledge and exposure to com-
pany and industry systems.

12.—MEASURES TO ACHIEVE GAINS IN
PRODUCTIVITY, EFFICIENCY AND FLEXIBILITY
(1) Award Matters
It is agreed between the parties that all work performed for

Kilpatrick Green will be performed in accordance with this
Agreement and with the Award as varied by this Agreement
and, if applicable, in conjunction with other industry agree-
ments.

(2) Flexibility of Hours, Breaks and RDO’s
(a) It is agreed that employees will be flexible in the

following areas—
(i) where it is agreed between Kilpatrick Green

and the majority of affected employees
Kilpatrick Green may reschedule ordinary
working hours;

(ii) the spread of hours may be altered by agree-
ment between Kilpatrick Green and the
majority of employees in the plant or section(s)
concerned;

(iii) agreement to reschedule ordinary working
hours and to alter the spread of hours will not
unreasonably be withheld;

(iv) flexibility of rest periods and meal intervals
which may be staggered or otherwise arranged
at a time and in a manner to suit the conven-
ience of Kilpatrick Green in conjunction with
the provisions in paragraph (1)(e) and (f) of
Clause 11—Hours, of the Award;

(v) flexibility of rostering employees’ days off.
(b) It is agreed that the method of implementation of the

38 hour week throughout Kilpatrick Green’s opera-
tions will be the system currently being implemented
by the majority of Kilpatrick Green’s operations,
which is one fixed day on which all employees will
be off duty per four week work cycle unless mutu-
ally agreed otherwise.

(c) It is agreed that when Kilpatrick Green wish to re-
schedule an RDO, Kilpatrick Green will endeavour
to provide reasonable notice to the employee(s).
RDO’s may be substituted by agreement in accord-
ance with the Award, which agreement will not
unreasonably be withheld.

(3) Maintenance of Workplace
All employees are committed to ensure their workplace is

maintained in a clean and safe condition. This will apply to
smoko and ablution facilities as well as the workplace and
environment.

The requirements of Kilpatrick Green’s Project Specific
Safety and Environmental Plans will be adhered to by the
workforce.

(4) Overtime
(a) Overtime will be worked in accordance with Clause

12—Overtime of the Award. In particular the em-
ployees agree to strictly adhere to sub-paragraphs
(2)(f)(i) and (ii) of Clause 12—Overtime—

“(2)(f)(i) An employer may require any employee
to work reasonable overtime at over-
time rates and such employee will work

overtime in accordance with such re-
quirement.

(2)(f)(ii) The union party to this award, or em-
ployee or employees covered by this
award, will not in any way, whether
directly or indirectly, be a party to or
concerned in any ban, limitation or re-
striction upon the working of overtime
in accordance with the requirements of
this subclause.”

(b) Overtime may be worked on an RDO weekend as
required by Kilpatrick Green. Kilpatrick Green will
endeavour to give employees who are required to
work on an RDO weekend such prior notice as is
reasonable in all the circumstances.

(c) Kilpatrick Green may introduce a roster system to
endeavour to allocate overtime hours in a fair and
equitable manner at Kilpatrick Green’s discretion,
provided that this will not disadvantage Kilpatrick
Green in any way.

(d) Kilpatrick Green, in conjunction with the roster sys-
tem, will select the employees required to work
overtime according to the needs of Kilpatrick Green
and the particular project.

(e) When overtime has been scheduled and an employee
has committed himself or herself to work overtime,
such commitment must be honoured. Where an em-
ployee has a valid reason to be absent, in accordance
with Award provisions, the employee is obligated to
advise Kilpatrick Green, as soon as possible prior to
overtime commencement of that fact and the rea-
sons therefore, so that alternative arrangements may
be made.

(5) Place of Start and Finish Work
It is agreed that all employees will be dressed and ready to

start work at their normal start time at the designated workplace
and work will finish at their normal finish time and place. On
construction work the workplace will be deemed to be the
nearest Kilpatrick Green compound or smoko shed.

(6) Care of Kilpatrick Green Property
(a) It is agreed that employees will treat all property,

plant and equipment owned or hired by Kilpatrick
Green with due care and respect to ensure replace-
ment is kept to a minimum. All property, plant and
equipment will be returned to the designated storage
area each day.

(b) A tradesperson or apprentice will replace or pay for
any tools supplied by Kilpatrick Green if lost through
his/her negligence.

(c) It is agreed that all employees are committed to re-
ducing the cost of maintenance and minimising theft
and time spent looking for equipment not returned
to its designated storage area.

(7) Care of Consumables
It is agreed that all employees are committed to ensure maxi-

mum usage of Kilpatrick Green’s materials and consumables
is achieved and will exercise due care and precaution to pre-
vent wastage. All employees are committed to identifying
further ways in which wastage can be reduced.

(8) Unauthorised Absences
(a) Kilpatrick Green will—

(i) arrange an employee’s ordinary hours of work
which will average 38 hours per week; and

(ii) select the method of implementation of the 38
hour week.

(b) An employee will present himself or herself for duty
and remain on duty during the ordinary hours of work.

(c) Kilpatrick Green will be under no obligation to pay
for any hours not worked during those ordinary hours
unless it is an authorised absence in accordance
with—

(i) Award provisions; or
(ii) a written instruction from Kilpatrick Green that

the employee may leave site without loss of
pay; or
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(iii) a formal agreement to which Kilpatrick Green
is a named party and signatory.

(9) Safety Disputes
(a) Where a Kilpatrick Green employee is affected by a

safety dispute an employee will comply with
Kilpatrick Green’s instructions to either—

(i) continue work when the area in which the
employee is working is not affected by the
condition giving rise to the dispute; or

(ii) accept a transfer to work in an area of the site
not affected by the condition giving rise to the
dispute; or

(iii) accept a transfer from one site to another site;
or

(iv) leave the site without loss of pay.
(b) An employee who does not comply with Kilpatrick

Green’s instructions will forfeit wages for time not
worked.

(10) Inclement Weather (Wet or Hot)
(a) Where a Kilpatrick Green employee is affected by

inclement weather an employee agrees to comply
with Kilpatrick Green’s instructions to either—

(i) continue work when the area in which the
employee is working is not affected by inclem-
ent weather; or

(ii) accept a transfer to work in an area of the site
not affected by the inclement weather; or

(iii) accept a transfer from one site to another site
not affected by inclement weather; or

(iv) leave the site without loss of pay.
(b) Where Kilpatrick Green requires an employee to

traverse open ground Kilpatrick Green will provide
the employee with protective clothing. Such cloth-
ing will remain the property of Kilpatrick Green and
will be returned to Kilpatrick Green. Employees will
take reasonable care of the clothing and pay the cost
of its replacement if lost or damaged due to an em-
ployee’s negligence.

(c) An employee will not be affected by inclement
weather unless by virtue of the weather conditions it
is not reasonable and it is not safe for work to con-
tinue.

(d) An employee who does not comply with Kilpatrick
Green’s instructions agrees to forfeit wages for time
not worked.

(11) All Other Disputes
(a) Where a Kilpatrick Green employee is affected by

any other dispute an employee agrees to comply with
Kilpatrick Green’s instructions to either—

(i) continue work when the area in which the
employee is working is not affected by the con-
dition, situation or grievance giving rise to the
dispute; or

(ii) accept a transfer to work in an area of the site
not affected by the condition, situation or griev-
ance giving rise to the dispute; or

(iii) accept a transfer from one site to another site;
or

(iv) leave the site without loss of pay.
(b) An employee who does not comply with Kilpatrick

Green’s instructions agrees to forfeit wages for time
not worked.

(12) Occupational Safety and Health
(a) Kilpatrick Green is committed to providing a safe

and healthy working environment for its employees.
The emphasis of this commitment is on identifica-
tion of potential unsafe practices and the prevention
of accidents and injury.

(b) In order to maintain this commitment, the company
will provide the resources, skills and training neces-
sary to assist managers and employees to provide
and maintain a high standard of occupational safety
and health within the company.

(c) All operations will be carried out in compliance with
statutory requirements, established standards and the
company’s principles and rules. Work will be planned
so as to avoid foreseeable hazardous situations and
conditions.

(d) Managers and supervisors have the responsibility at
all times to maintain a safe working environment, to
ensure that safe working procedures are in place and
observed and to assist in the rehabilitation of injured
employees.

(e) Employees have the responsibility at all times to
observe safe working procedures, to notify manage-
ment of any potential hazards and to work in such a
way that controls the risk of injury to themselves
and other employees with whom they work. Such
behaviour will be encouraged and employees will
not be prejudiced by compliance. The company will
ensure that a positive attitude to this process is de-
veloped in supervisors and management as well as
in employees so that continuous improvement is
achieved in occupational safety and health perform-
ance. Toolbox meetings and Safety committees will
be used as part of the mechanisms for this continu-
ous improvement.

(f) In the event of an employee sustaining an injury at
work, Kilpatrick Green supports the development of
appropriate systems to sensitively manage injuries
through rehabilitation programs that facilitate the ear-
liest possible return to work.

(g) All parties to this Agreement are committed to the
provision and maintenance of a safe and healthy
working environment. The parties shall ensure that
there will be strict compliance to all Acts and Regu-
lations to ensure there is protection to all.

(h) The parties recognise that safety education and safety
programs are fundamental to the achievement of a
safe and healthy working environment.

(i) Any dispute arising out of occupational safety and
health issues will be dealt with in accordance with
State legislation or Regulations and will involve va-
cating only those areas where safety is at risk.

(13) Movement of Material
It is agreed that employees will, where reasonably safe to do

so, and in compliance with WorkSafe Western Australia’s re-
quirements, load and unload materials, plant and equipment
from delivery vehicles and move such materials, plant and
equipment as required without impediment.

(14) New Technology
(a) It is agreed that employees will fully utilise all new

technological advances implemented by Kilpatrick
Green including, but not limited to, technological
advances in relation to materials, methods, plant and
equipment.

(b) Kilpatrick Green agree that they will provide such
employees as required by Kilpatrick Green with the
necessary training to enable them to comply with an
instruction to fully utilise new technological ad-
vances.

(15) Work on Ladders
It is agreed that employees will work on ladders where they

are required to do so and such work complies with the Occu-
pational Safety and Health Act and Regulations.

(16) Footwear
It is agreed that employees who have been issued with safety

footwear will have such safety footwear replaced on a fair
wear and tear basis. There will be no automatic reissue of foot-
wear where an employee is placed on a new site.

(17) Company Vehicles
Where an employee is provided the use of a company vehi-

cle to conduct company business that employee will ensure
that—

(a) he/she has a valid WA drivers’ licence;
(b) the vehicle is driven in a safe manner and in compli-

ance with the law or any client imposed regulations;
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(c) the vehicle is kept clean and free of rubbish;

(d) the vehicle’s oil and fuel requirements are regularly
checked to maintain the vehicle in a ready-for-use
condition; and

(e) any defects that come to the employee’s attention
are reported to Kilpatrick Green immediately.

(18) Co-operation Between Employees and Supervisors

(a) It is agreed that employees will assist in the manage-
ment of efficiency and production of sites by advising
the supervisory staff at the earliest available oppor-
tunity if—

(i) it is anticipated that a material shortfall may
occur, and if a shortfall does occur;

(ii) faulty hand tools are on site;

(iii) production is likely to be delayed or is delayed
by other trades;

(iv) work is not being installed in accordance with
the specifications or with SAA Wiring Rules;

(v) production is likely to be delayed or is delayed
by other trades.

(b) Employees will take an active role to ensure that
sufficient quantities and correct types of materials
are available at the job site to maximise time at the
workface.

(19) Client Satisfaction

(a) The employees will take an active role in ensuring
client satisfaction and acknowledge that client rela-
tionships are important to the growth of Kilpatrick
Green and its ability to offer continuing employment
to its employees. All employees agree to treat cus-
tomers with courtesy and respect and to consider the
customers’ interests in their actions.

(b) Kilpatrick Green and its employees recognise that a
commitment to complete the project work on time
and on budget is essential to the ongoing viability of
the company and the prospects of long term employ-
ment of employees.

(20) Quality Management and Assurance

(a) The company has made a major investment of re-
sources in obtaining certification to ISO 9001.

(b) It is agreed that employees will co-operate fully with
the development and implementation of Kilpatrick
Green’s quality management systems and procedures,
and will continually strive to improve the quality of
the products and services supplied by Kilpatrick
Green. Employees are committed to reduce rework
and complete tasks the first time, and eliminate the
need to return to finish incomplete work.

(c) The parties endorse the underlying principles of the
company’s Quality Management System which seeks
to ensure that its services are provided in a manner
which best conforms to the requirements of the con-
tract with its customer. This requires the company to
establish and maintain, implement, to train and to
continuously improve its procedures and processes
and the employees to follow the procedures, docu-
ment their compliance and participate in the
improvement process.

(21) Use of Expertise and Duties

(a) It is agreed that employees who have undertaken the
appropriate training or obtained the appropriate li-
cence to operate plant and equipment, such as cherry
pickers, boom lifts and hiab trucks, will exercise these
skills or use such licenses when required to by
Kilpatrick Green.

(b) Employees’ duties will include any work for which
the employee has requisite qualifications required in
connection with the electrical contracting industry
for which the employee has requisite qualifications.

(c) The parties agree to use their best endeavours to avoid
demarcation disputes.

(22) Rest Period
(a) A rest period of 10 minutes will be allowed in ac-

cordance with the following—
(i) Subject to the provisions of this paragraph, a

rest period of 10 minutes from the time of ceas-
ing to the time of resumption of work will be
allowed each morning.

(ii) The rest period will be counted as time off duty
without deduction of pay and will be arranged
at a time and in a manner to suit the conven-
ience of Kilpatrick Green.

(iii) Refreshments may be taken by an employee
during the rest period but the period of 10 min-
utes will not be exceeded under any
circumstances.

(iv) If Kilpatrick Green satisfies the Commission
that any employee has breached any condition
expressed or implied in this paragraph may be
exempted from liability to allow the rest pe-
riod.

(23) Daily Labour Reports
It is agreed that employees will take an active role in the

production, reporting and planning of production activities by
correctly identifying and reporting to the immediate supervi-
sor the following issues—

(a) plant-related delay;
(b) materials-related delay;
(c) re-work;
(d) industrial disputes;
(e) lost-time injuries;
(f) delayed access to workplace or workface.

(24) Commissioning Allowance
A tradesperson will not receive a commissioning allowance

for miscellaneous pre-commissioning. A tradesperson will not
receive a commissioning allowance unless that tradesperson
is appointed by Kilpatrick Green to the position of a commis-
sioning tradesperson for a defined period.

(25) Working Hours—Selected Projects
The implementation of alternatives to the number of days

per working week on selected projects will be open for dis-
cussion. It is agreed that Kilpatrick Green and the affected
employees are committed to negotiating a method of imple-
mentation. Any agreement is subject to client approval.

(26) Minimum Tools Requirement
All tradespersons will maintain a suitably equipped tool box

to carry out their duties. A minimum level of tools required
would be as set out in the Award.

13.—MONITORING OF AGREEMENT
The parties to this Agreement will continually monitor the

development of the Agreement and will review the effect of
this Agreement three months prior to its expiration.

If it is felt by the employees that the interpretation of this
Agreement places them at a disadvantage then the parties will
reconvene to resolve the issue.

14.—WAGES
(1) The following weekly wage rates will apply from the

first pay period to commence on or after 1 January 1996, sub-
ject to registration of this Agreement in the Western Australian
Industrial Relations Commission and the successful implemen-
tation of the principles contained within this document. Note
that apprentice rates are affected by this Agreement.

Beginning of Beginning of Beginning of Beginning of
1st full pay 1st full pay 1st full pay 1st full pay
period to period to period to period to

commence on commence on commence on commence on
or after or after or after of after

..1../..1../96 ..1../.7../96 ..1../..1../97 ..1./..7./97
Electrical Installer $542.43 $562.77 $583.87 $605.77
Electrical Fitter $542.43 $562.77 $583.87 $605.77
Electronics Tradesperson $636.71 $660.59 $685.36 $711.06
Electrician Special Class $570.06 $591.44 $613.62 $636.63
Instrument Fitter/
Electrician Grade 2 $578.84 $600.55 $623.07 $646.43

Instrument Fitter/
Electrical Grade 1 $562.51 $583.60 $605.49 $628.20

Linesperson Grade 1 $542.43 $562.77 $583.87 $605.77
Cable Jointer $542.43 $562.77 $583.87 $605.77
Linesperson Grade 2 $521.88 $541.45 $561.76 $582.82
Electrical Assistant $459.59 $476.83 $494.71 $513.26
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Beginning of Beginning of Beginning of Beginning of
1st full pay 1st full pay 1st full pay 1st full pay
period to period to period to period to

commence on commence on commence on commence on
or after or after or after of after

..1../..1../96 ..1../.7../96 ..1../..1../97 ..1./..7./97
Apprentices
1st Year $211.55 $219.48 $227.71 $236.25
2nd Year $276.64 $287.01 $297.78 $308.94
3rd Year $363.43 $377.06 $391.19 $405.87
4th Year $428.52 $444.59 $461.26 $478.56

(2) Apprentices will be paid wages at the appropriate per-
centage shown in the Award, ie. 39%, 51%, 67%, 79%, of the
Electrical Installer’s rate referred to in subclause 14(1) above.

(3) The above weekly wage rates are paid in lieu of the rate
of wages and safety net adjustment payment pursuant to
subclause 2 of the First Schedule—Wages, of the Award, and
are exclusive of allowances and other special payments pay-
able pursuant to the Award.

15.—DATE AND SIGNATURES
FOR AND ON BEHALF OF KILPATRICK GREEN PTY

LTD (WA)
(indecipherable) (indecipherable)

........................................ ...........................................
SIGNED WITNESSED

W.A. Operations Manager
........................................

TITLE

26/5/97
........................................

DATE

THE COMMON SEAL OF THE COMMUNICATIONS,
ELECTRICAL, ELECTRONICS, ENERGY, INFORMA-
TION, POSTAL, PLUMBING AND ALLIED WORKERS’
UNION OF AUSTRALIA, ENGINEERING AND ELECTRI-
CAL DIVISION, WA BRANCH was hereto affixed in the
presence of—

Les McLaughlan  P. Carter
........................................ ..........................................

SIGNED   WITNESSED

ORGANISER
......................................... Affix Seal

TITLE

11.4.97 Common Seal
..........................................

DATE

MAIN ROADS/CIVIL SERVICE ASSOCIATION OF
WESTERN AUSTRALIA COMMON WORKING

CONDITIONS AGREEMENT 1996
No. PSA AG 2 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Main Roads Western Australia

and

The Civil Service Association of Western Australia
Incorporated.

No. PSA AG2 of 1997.

COMMISSIONER J.F. GREGOR.

 17 April 1997.

Order.

REGISTRATION OF AN INDUSTRIAL AGREEMENT
No. PSA AG2 OF 1997

HAVING heard Ms M. Bastian on behalf of the first named
party and Mr K. Ross on behalf of the second named party,

and by consent, the Commission, pursuant to the powers con-
ferred on it under the Industrial Relations Act, 1979, hereby
orders—

THAT the document titled the Main Roads/Civil Serv-
ice Association of Western Australia Common Working
Conditions Agreement 1996, filed in the Commission on
14 March 1997, be and is hereby registered as an Indus-
trial Agreement.

(Sgd.) J.F. GREGOR,
[L.S.] Commissioner.

APPLICATION AND OPERATION OF AGREEMENT

1.—TITLE
This agreement shall be known as the “Main Roads/ Civil

Service Association of Western Australia Common Working
Conditions Agreement 1996.”

2.—ARRANGEMENT
APPLICATION AND OPERATION OF AGREEMENT

1 Title
2 Arrangement
3 Parties covered
 4 Period of operation
 5  Scope
6 Definitions

EMPLOYER AND EMPLOYEES’ DUTIES,
EMPLOYMENT RELATIONSHIP AND RELATED

ARRANGEMENTS
 7 Contract of employment
8 Part time employment
9 Fixed term employment

10 Casual employment
11 Cadets
12 Working from home
13 Certificate of service
14 Changes to work

SALARIES AND RELATED MATTERS
15 Remuneration and classification structure

HOURS OF WORK, BREAKS, WEEK END WORK
16 Hours of work
17 Overtime meal breaks and allowances

REMOTE LOCATION, MEALS AND
ACCOMMODATION, TRAVEL, WORKING AWAY

FROM USUAL PLACE OF WORK AND RELOCATIONS
18 Special conditions for remote locations
19 Meals and accommodation
20 Travel
21 Relocations

EQUIPMENT AND WORK CLOTHING
22 Work and safety equipment
23 Diving
24 Flying
25 Adjustment of allowances

LEAVE OF ABSENCE AND PUBLIC HOLIDAYS
26 Leave
27 Annual leave
28 Sick leave
29 Carers Leave
30 Bereavement leave
31 Long service leave
32 Public holidays
33 Parental leave
34 Leave without pay
35 Jury service and witness leave
36 Study leave
 37 Defence force reserves leave
38 English language training leave
39 Sports events leave
40 Ceremonial/Cultural leave
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AWARD COMPLIANCE AND UNION RELATED
MATTERS

41 Dispute settlement
42 Grievance settlement
43 Discipline
44 Notification of change
45 Employee record
46 Relationship to Parent Award
47 Parties to the Agreement

Attachment A Payrates
Attachment B Meal and Accommodation Rates
Attachment C Motor Vehicle Rates
Attachment D District Allowance

3.—PARTIES COVERED
This agreement is an agreement under the terms of Section

41 of the Industrial Relations Act 1979 (WA).
The parties of this agreement are the Commissioner of Main

Roads Western Australia and the Civil Service Association of
Western Australia (Inc).

4.—PERIOD OF OPERATION
This agreement will remain in force from the first pay pe-

riod on or after the date of registration of this Agreement until
1 July 1998 unless replaced by another agreement between
Main Roads and the Civil Service Association of Western
Australia (Inc).

During its term, this agreement may only be terminated by
agreement between the parties.

5.—SCOPE
This Agreement shall apply to all employees who are em-

ployed under the Government Officers Salaries Allowance and
Conditions Award [1989].

The number of employees covered by this agreement at the
date of lodgement is estimated to be 144.

6.—DEFINITIONS
“Base Location” means the location, depot or office speci-

fied to the employee by Main Roads at the time of employment
or transfer.

“Commissioner” means the Commissioner of Main Roads
or the Deputy Commissioner appointed in accordance with
section 7 of the Western Australia Main Roads Act 1930 or as
amended at any time.

“Casual Employee” means an employee engaged by the
hour.

 “Fixed term Contract Employee” means an Employee who
is employed on a full time or part time basis on a contract of
service for a specified duration.

“Main Roads” means Main Roads Western Australia who
is the “employer”, which means the Commissioner of Main
Roads, the Deputy Commissioner or the Commissioner’s del-
egate appointed in accordance with section 7 of the Western
Australian Main Roads Act 1930 or as amended at any time.

“Metropolitan Area” means that area within a radius of 50
kilometres from the Perth city railway station.

“Union” means the Civil Service Association of Western
Australia (Inc).

EMPLOYER AND EMPLOYEE’S DUTIES,
EMPLOYMENT RELATIONSHIP AND RELATED

MATTERS

7.—CONTRACT OF EMPLOYMENT
7.1 Probationary Period
7.1.1 On appointment, permanent employees will serve up

to a six month probationary period. Employees appointed from
the public sector who have at least six months’ continuous
satisfactory service immediately prior to their engagement will
not be required to serve a probationary period.

7.1.2 At any time during the period of probation Main Roads
may review the appointment and terminate the services of the
Employee by the giving of one week’s notice or payment in
lieu thereof. During the period of probation the employee may
also give one week’s notice or payment in lieu thereof.

7.1.3 As soon as possible prior to the expiry of the period of
probation Main Roads shall notify the employee of the inten-
tion to—

(a) confirm the appointment; or
(b) extend the period of probation for up to six months

(to a maximum period of 12 months period).
7.1.4 Where Main Roads extends the period of probationary

employment the contract of employment may be terminated
as set out in Sub-clause 7.1.2.

7.1.5 Main Roads may summarily dismiss an Employee on
probation who is deemed guilty of gross misconduct and the
Employee shall not be entitled to any notice or payment in
lieu of notice.

7.2 Termination
7.2.1 The Employee or Main Roads shall give the other party

one month’s notice of termination. Notice of termination by
Main Roads shall be extended to five (5) weeks for employees
who are older than forty-five (45) years of age and have been
employed by Main Roads for more than two (2) years.

7.2.2 A lesser period of notice may be negotiated between
Main Roads and the Employee. An Employee who fails to
give the required notice period shall forfeit one weeks pay,
which may be withheld from monies due on termination. Main
Roads shall pay the employee the equivalent of the required
notice period pay in lieu of the notice period.

7.2.3 Notice by the Employee or the Employer is required to
be in writing.

7.2.4 Main Roads may summarily dismiss an Employee for
gross misconduct, peculation or theft, committed during the
course of or in connection with the performance of the Em-
ployee’s duties, in accordance with Clause 43 (Discipline) of
this Agreement.

7.2.5 An Employee, having attained the age of 55 years shall
be entitled to retire from the employ of Main Roads.

7.2.6 Where Main Roads has given notice of redundancy
Employees shall be allowed up to eight hours paid leave for
the purpose of seeking alternative employment.

7.2.7 If the Employee is unfit to perform their duties and
suitable alternative employment is not available Main Roads
may require the employee to retire on the grounds of ill health.
This will be subject to all relevant legislation and an inde-
pendent medical assessment paid for by Main Roads.

8.—PART-TIME EMPLOYMENT
8.1 Part time work will be within the average hours per week

of eight (8) to thirty two (32), however this range may be var-
ied by agreement between the parties. The employee shall not
be required to work for a period of less than three (3) hours on
any single occasion.

8.1.1 Each permanent part-time arrangement shall be con-
firmed by Main Roads in writing and will include the following
specifications—

 (a) the agreed period of the arrangement; and
 (b) the hours and days to be worked by the Employee,

including starting and finishing times, which shall
hereinafter be referred to as “ordinary working
hours”.

8.1.2 Main Roads shall give an Employee one (1) month’s
notice of any proposed permanent variation to that Employ-
ee’s ordinary working hours, provided that Main Roads shall
not vary the Employee’s total weekly hours of duty without
the Employee’s prior written consent, a copy of which shall
be forwarded to the Union.

8.1.3 Notwithstanding paragraph 8.1.2 of this Sub-clause
whenever agreement with an employee in writing is reached
for a temporary variation to an Employee’s ordinary working
hours, time worked during the normal hours as set out in the
relevant award is not to be regarded as overtime but an exten-
sion of the contract hours and should be paid at the normal
rate of pay.

8.2 The overtime provisions of the main award shall apply
to all time worked outside the ordinary working hours pre-
scribed by paragraph 8.1.1 unless an arrangement pursuant to
paragraph 8.1.2 or 8.1.3 is in place.
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8.3 An Employee who is employed on a part-time basis shall
be paid a proportion of the appropriate full-time pay including
increments where applicable dependent upon time worked. The
pay shall be calculated in accordance with the following for-
mula—

hrs worked per fortnight x full time fortnightly pay
full time hrs per fortnight  1
8.4 Employees are entitled to the public holidays prescribed

in Clause 32—Public Holidays of this Agreement without vari-
ation of the Employee’s fortnightly pay provided the holidays
occur on a day which is normally worked.

8.5 Except for leave covered in Sub-clauses 8.8, 8.9 and
8.10 an employee shall be granted paid leave in accordance
Clause 26 (Leave). Hours of leave applicable shall be calcu-
lated as follows in lieu of that provided in Clause 26 (Leave)—

f.t entitlement
Ave Ord.hrs worked/fn x for hrs of relevant paid leave
Ordinary f.t hrs/fortnight  1
8.6 Part time employees are entitled to travel concessions

on a pro rata basis according to the usual number of hours
worked per week.

8.7 Travelling time shall be calculated on a pro-rata basis
according to the usual hours worked per fortnight.

8.8 An Employee shall proceed on long service leave for 13
weeks as provided for in the parent award. Payment made for
long service leave granted to an Employee in respect of such
part-time service shall be adjusted according to the hours
worked by the Employee during that part-time service, sub-
ject to the following—

• If an Employee consistently worked on a part-time
basis for a regular number of hours during the whole
of the Employee’s qualifying service, the Employee
shall continue to be paid the salary determined on
that basis during the long service leave.

• If an Employee has worked a varying number of
weekly hours during the period of qualifying serv-
ice, the payment for long service leave granted in
respect of part-time service should be calculated on
a pay which bears to the full-time pay of the position
occupied by the Employee when taking leave the
same proportion that the average hours worked when
employed part-time bears to the normal weekly hours
of a full-time Employee. ie.

Ave Ord Hrs Worked/fortnight x Full-time Fortnightly Pay
Ordinary full time hrs/fortnight 1
Where pay in the above is less than the employees current

pay the employee may take a proportionally lesser period of
long service leave on their current pay—according to the fol-
lowing formula—

• Period of LSL on current pay =
Pay calculated for LSL x 13
Current pay 1

8.9 Subject to Clause 37 (Training with the Defence Force
Reserves Leave), of this Agreement, part-time Employees shall
receive the same entitlement as full-time Employees, but pay-
ment shall only be made for those hours that would normally
have been worked but for the leave.

8.10 Subject to Clause 36 (Study Leave) part-time Employ-
ees are entitled to study leave on the same basis as full-time
Employees.

8.11 Employees shall be entitled to increments if appropri-
ate as provided for in Clause 15.—Remuneration and
Classification Structure.

9.—FIXED TERM EMPLOYMENT
9.1 Main Roads may employ Employees for a fixed term

contract subject to the provisions outlined below.
9.2 Employees appointed for a fixed term contract shall be

advised in writing of the terms of appointment and such ad-
vice shall specify the dates of commencement and termination
of employment.

9.3 Main Roads may only employ persons on fixed term
contracts in accordance with the following—

 • To meet peak work load needs: contracts will not
exceed six months but may be extended for up to a

further six months with the prior written agreement
of the Union; or,

• To provide specialist skills not possessed by Main
Roads: contracts will not exceed twelve months but
may be extended for up to a further twelve months
with the prior written agreement of the Union; or,

• To cover employees on periods of leave either with
or without pay. For the duration of the period of leave.

 Note: In the context of the second dot point of this sub-
clause specialist skills does not include the normal range of
skills required by Main Roads but are additional skills that
Main Roads may require from time to time for short periods
but not on a permanent ongoing basis.

9.4 Fixed term contracts are not to be used to engage people
if permanent employees are available to act in jobs when other
employees proceed on leave.

9.5 Prior to any fixed term contract being entered into be-
tween Main Roads and a person, Main Roads shall obtain the
agreement of the Union unless alternative arrangements have
been entered into with the Union. The Union will not unrea-
sonably withhold permission for Main Roads to engage a
person on a fixed term contract.

9.6 The provisions of Sub-clause 9.3 may be varied with the
written agreement of the Union.

10.—CASUAL EMPLOYMENT
10.1 Main Roads may employ casual employees on an hourly

basis for periods of up to three (3) months at a time. The em-
ployee shall not be required to work for a period of less than
three (3) hours on any single occasion.

10.2 Casual employees are paid at the appropriate rate for
the classification of the position in which they are employed.
In addition they will be paid a twenty percent (20%) loading
in lieu of payment for annual leave, sick leave, long service
leave and public holidays.

10.3 The hourly rate of a casual employee shall be calcu-
lated as follows—

Fortnightly salary
80

10.4 Overtime rates of pay are not paid to casual employees.
10.5 Either party may terminate employment by giving one

hour’s notice or payment of one hour’s pay.

11.—CADETS
11.1 Main Roads may appoint cadets in areas where spe-

cific skills are required in Main Roads which are not readily
available. Requirements for work and study periods and con-
ditions that apply are as provided for in Main Roads
(Engineering Cadets) Regulations 1982.

11.2 Employees employed as a Cadet will be paid while at
work at Level 1 as per clause 15.1.3 and will progress on each
year of tertiary study.

11.3 Payment of a Sustenance Allowance while studying
will be at the rates provided in Attachment A.

12.—WORKING FROM HOME
Employees can request a work from home arrangement, for

all or part of their working hours. This may be for a fixed
period or for an indefinite period. A work from home arrange-
ment may be granted providing—

(a) the arrangement suits customer service and work re-
quirements,

(b) Main Roads is satisfied that the Employee’s work
outputs can be adequately monitored,

(c) adequate safety provisions (in accordance with the
Occupational Safety and Health Act and Main Roads
procedures) are available in the home,

(d) arrangements can be agreed between the Parties for
the provision of equipment,

(e) appropriate insurance requirements, such as Work-
ers’ Compensation and Public Liability, can be met,
and

(f) working from home arrangements are agreed in writ-
ing and are consistent with Main Roads Working from
Home Policy to be developed in consultation with
the Union.
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13.—CERTIFICATE OF SERVICE
On termination of an Employee’s service Main Roads shall

provide a Certificate of Service containing full information as
to the period of service and the nature of the duties performed
by the Employee.

14.—CHANGES TO WORK
14.1 The following definitions will apply for the purposes

of this clause—
• promotion: appointment to a position which when

viewed as a whole is superior to the former position,
ie. a vacant position of equal, or a higher classifica-
tion than the Employee’s position.

• transfer: permanent appointment to another position
in Main Roads of equivalent classification.

• voluntary
regression: appointment to a lower classification at
the request of the Employee.

• acting: temporary appointment to position at a level
equal to or higher than the Employee’s substantive
position.

14.2 Transfers
Main Roads can transfer an Employee to a position at an

equivalent pay scale provided that the transfer is within the
same town or city. An Employee may be required to undertake
any duties of the new position provided he/she has the capac-
ity to develop the required skills and it is safe to do so. However,
transfers will not lead to loss of skills required for the Em-
ployee’s occupation unless the Employee agrees in writing.

14.2.1 Employees Subject to Relocation
Employees in the following nominated occupations and po-

sitions, or equivalent positions may be transferred between
different towns or cities—

• Regional Managers, Operational Centre Managers,
Project Managers, Construction and Maintenance
Service Managers and Technical Service Managers,

• Engineers,
• Engineering Associates,
• Survey Managers, Engineering Surveyors and Sur-

veyors,
• Engineering Associates, Technical Officers and

Drafting Assistants,
• Materials Managers, Testing Supervisors, Testing Of-

ficers and Testing Assistants, and
• Business Service Managers, Roadside Management

Officers and Customer Service Managers.
Transfers will be undertaken in accordance with Main Roads

Transfer Policy.
14.3 Voluntary Regression
An Employee may request or agree to voluntary regression

to a lower classification. An Employee will be paid at the high-
est pay increment of the lower classification from the effective
date of their regression.

14.4 Acting
14.4.1 Payment of Higher Duty Allowance
Where an Employee acts in a position at a higher level than

their substantive position for 5 continuous working days or
more a full or partial Higher Duties Allowance (HDA) will be
paid. For full HDA an Employee will be paid at the pay scale
of the classification level of the acting position. For partial
HDA an Employee will be paid at an appropriate pay scale
part way between their current pay scale and the pay scale of
the acting position.

Full HDA is paid if an Employee undertakes all the duties of
the position. Partial HDA is paid if an Employee undertakes
some of the higher level duties. In this case the duties to be
performed and the pay scale of the partial HDA paid will be
confirmed in writing by Main Roads prior to commencement
of the acting period.

14.4.2 Payment of HDA During Public Holidays and Paid
Leave

 The HDA is paid for Public Holidays that fall during or at
the end of the acting period but not for Public Holidays that
fall at the beginning of the acting period.

 Where an Employee takes paid leave during or immedi-
ately after a period of acting at a higher level—

(a) the HDA will not be paid for any Annual or Long
Service Leave during the first 12 continuos months
of acting at the higher level;

(b) the HDA will be paid for the first 20 days of paid
Annual or Long Service Leave in any continuous 12
month period after an Employee has completed 12
continuous months acting at the higher level;

(c) for each occasion of Sick Leave the HDA will only
be paid for the first 5 continuous working days and
will cease thereafter; and

(d) the HDA will be paid for any flex leave or time in
lieu accrued during the period of acting at a higher
level.

14.4.3 Incrementing Higher Duties Allowances (HDA)
 Where there are annual pay increments for the classifica-

tion of the acting position, the full HDA is incremented when
the total time spent acting at the higher level or above reaches
12 months. However, following a break of 18 months the pay
increments commence again at the lowest pay increment in
the classification.

 HDA’s are incremented annually for each 12 months con-
tinuous service with the allowance at the same or higher
classification.

 Increments depend on the total amount of acting in the pre-
vious 18 months before the commencement of the current
allowance.

 If during the 18 month period prior to the commencement
of the current allowance the employee has previous service
with an allowance at the same classification or higher the
employee qualifies for the increment once the current allow
period makes up a total of 12 months.

 If an employee has received an increment during one pe-
riod of acting at a higher level and then returns to their
substantive level for 18 months or more they commence sub-
sequent acting at the lowest increment.

 The continuity of acting service is not affected by approved
paid Leave up to a total of 20 days and sick leave of up to five
continuous working days during each 12 month period, pro-
viding an Employee is acting at the higher level immediately
before and after the period of leave.

There are no pay increments for partial HDAs.
All other conditions for pay increments for HDAs are sub-

ject to the same conditions as for an Employee permanently
appointed at that classification level.

14.4.4 Acting for Less than Five (5) Continuous Days
Employees possessing the necessary skills may be required

to act in a position at a higher level than his/her substantive
position for periods of less than five days. HDA will not be
paid in these circumstances.

WAGES AND RELATED MATTERS

15.—REMUNERATION AND CLASSIFICATION
STRUCTURE

15.1 Remuneration
15.1.1 Payment Into Nominated Account
All pay and allowances will be paid directly into an account

nominated by the Employee by electronic funds transfer on a
fortnightly basis. The account must be at a bank, building so-
ciety or credit union approved by the Under Treasurer of the
Western Australian State Government or an Accountable Of-
ficer. When an Employee ceases work the final payment will
be paid into the nominated account within 2 working days of
the Employee’s last day at work.

Where overpayments through administrative error (not an
error of law) are made to an Employee, the Employee will
reimburse Main Roads the amount of the overpayment. The
time frame and amounts will be determined by agreement be-
tween Main Roads and the Employee.

15.1.2 Pay and Deductions
The annual pay applicable to an Employee under this Agree-

ment is shown in Attachment A.
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The fortnightly and hourly rates are determined according
to the formulae—

Fortnightly Rate = Annual Rate x 12
              313          1

Hourly Rate = Fortnightly Rate
                      80

An Employee may request regular deductions be made from
their pay. This will be subject to authorisation in writing by
the Employee and Main Roads’ agreement.

15.1.3 Entry Level
Employees being appointed to Level 1 position shall be ap-

pointed as follows—
(a) Employees 20 years of age and under shall be ap-

pointed to “Entry Level” as provided for at
Attachment A—Pay Rates and progress though the
Level 1 range on an annual basis from their date of
appointment.

(b) Employees 21 years of age or over shall be appointed
at Level 1 Year 1 as provided for at Attachment A—
Pay Rates.

15.1.4 Specified Callings
 The following positions are specified callings that require a

degree qualification and employees appointed to these posi-
tions shall be classified in the Level 2/4 pay range as detailed
at Attachment A—Pay Rates.

• Architects.
• Engineers.
• Landscape Architects.
• Land Surveyors.
• Librarians
• Quantity Surveyors.
 • Or any professional calling determined by Main

Roads.
On appointment or promotion to Level 2/4 under this clause

employees who have completed —
(a) An approved three year degree qualification relevant

to their calling shall commence at the First Year in-
crement.

(b) An approved four year degree qualification relevant
to their calling shall commence at the Second Year
increment

(c) An approved Masters or PhD qualification relevant
to their calling shall commence at the third year.

Employees who attain a higher qualification after appoint-
ment are not entitled to any advanced progression through the
range.

HOURS OF WORK, BREAKS, SHIFT WORK,
WEEKEND WORK

16.—HOURS OF WORK
16.1 The hours of work are determined to meet customer

service and work requirements.
The minimum conditions that apply and the general condi-

tions for each arrangement are provided in this clause. Within
these limits Main Roads and an Employee will determine the
specific working hours to meet Work Team and the Employ-
ees requirements and an agreed mechanism for changing these
hours.

16.2 Minimum Conditions for Working Hours
The following provide the minimum conditions with respect

to working hours—
(a) working hours average 40 hours per week;
(b) generally normal work days are Monday to Friday.

Special work arrangements can be agreed to meet
particular work requirements as specified in Clause
16.4 Special Work Arrangements;

(c) start and finish times are between 6:00 am and 6:30
pm unless a variation is agreed between the parties;

(d) maximum normal working hours per day is 12 hours
but may be reduced if necessary to meet adequate
safety, health, and productivity requirements;

(e) an Employee will not work more than 16 continuous
hours including ordinary time, overtime and travel,
except in a special circumstance or emergency sub-
ject to adequate safety and health provisions;

(f) minimum break between days is 10 hours but may
be reduced to 8 hours in a special circumstance or
emergency subject to adequate health and safety pro-
visions (if the break includes normal work hours these
are paid at normal rates);

(g) maximum number of continuous working days is 14
subject to the agreement of Employees; and

(h) minimum meal break is 30 minutes and maximum
work time between meals is 5 hours (this may be
extended in an emergency subject to adequate safety
and health provisions).

16.3 Flexible Working Hours
16.3.1 Flexible working hours can be utilised where it is not

necessary for all Work Team members to commence and com-
plete work at the same time. The working of flexible working
hours is to be implemented by agreement between the Em-
ployee and the Employer.

16.3.2 An Employee will work an average of 160 hours per
four week period (corresponding to Main Roads 4 week re-
porting cycles). Where Main Roads and an Employee cannot
agree on core and flex hours the flexible hours are Monday to
Friday as follows (the normal lunch break is 12:00—
12:30pm)—

 Flex Time   6:00 am — 9:15 am
 Core Time  9:15 am —12:00 pm
 Flex Time  12:00 pm — 2:00 pm
 Core Time   2:00 pm — 3:45 pm
 Flex Time   3:45 pm — 6:30 pm

16.3.3 An Employee must be at work during core times but
may determine start and finish times during flex times to suit
work and personal requirements subject to the following:

(a) time may be taken off during core periods as flex
leave. Flex leave must be agreed by the Line Man-
ager and taken at a time to suit work requirements;

(b) where the Line Manager considers there is insuffi-
cient work available the Line Manager may direct
an Employee to clear any accumulated credit hours
by ceasing work during flex times or taking flex
leave;

(c) the Line Manager may roster start and finish times,
lunch breaks and flex leave to ensure customer serv-
ice and work requirements are met; and

(d) the Line Manager may require an Employee to work
specific hours for a period if the Employee misuses
the flexible hours arrangements.

16.3.4 At the end of each period an Employee may carry
over—

(a) a maximum of 40 credit hours (any unauthorised
excess credit hours are unpaid); and

(b) a maximum of eight (8) debit hours (any excess debit
hours will be treated as leave without pay and the
corresponding payment will be deducted from the
Employee’s next pay).

16.3.5 Prior to termination of employment an Employee shall
clear or be paid for any accumulated credit hours or Main Roads
will deduct any money owed for debit hours from the Em-
ployee’s final pay.

16.4 Special Work Arrangements
Special work arrangements may be agreed to in the form of

work cycles or other arrangements. The following is the for-
mat for special work arrangements—

• either Main Roads or employees may request spe-
cial work arrangements;

• the full particulars must be explained to all employ-
ees affected by the agreement in order to work the
special work arrangement;

• if the special work arrangement is agreed to, the ar-
rangement is to be documented as an agreement and
Main Roads and all affected employees must sign
the agreement;
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• the agreement must then be forwarded to the Union
for ratification at least two weeks prior to commenc-
ing the project; and

• agreement shall not be unreasonably be withheld by
the Union.

17.—OVERTIME MEAL BREAKS AND ALLOWANCES
17.1 Payment of Meal Allowance
17.1.1 Where a meal break is provided and an Employee did

not have time to return home between receiving notice to work
overtime and the commencement of the overtime Main Roads
will provide a meal or Employees will be paid a Meal Allow-
ance at the breakfast rate provided for in the Meal Allowance
shown in Attachment B.

17.1.2 No Meal Allowance is paid if—
• the work does not go over a meal break; or
• notice of the overtime is given on the previous work

day or before.
17.2 Taking of Meal Breaks
A meal break of 30 minutes is to be taken after each five

consecutive hours of overtime work and is unpaid.

REMOTE LOCATION, MEALS AND
ACCOMMODATION, TRAVEL, WORKING AWAY

FROM USUAL PLACE OF WORK AND RELOCATIONS

18.—SPECIAL CONDITIONS FOR REMOTE
LOCATIONS

18.1 Definitions
For the purposes of this clause the following terms shall

have the following meaning—
“spouse” means an Employee’s spouse including defacto

spouse.
“defacto spouse” means a person who lives with the

Employee as the husband or  wife of the Employee on a
bona fide domestic basis, although not legally  married to
that person.

“dependent” in relation to an Employee means—
(i) a spouse; or

(ii) where there is no spouse, a child or any other
relative resident within the State who rely on
the Employee for their main support; who does
not receive a district or location allowance of
any kind.

“unit” as referred to in the Annual power subsidy for
air conditioning refers to an internal control unit.

“ducted system” as referred to in the Annual power sub-
sidy for air conditioning refers to one air conditioning
system that is ducted throughout the entire house and is
controlled from one switch.

18.2 Payment of Allowances
Employees based in remote locations shall be paid various

allowances to contribute to the extra costs of living and work-
ing in a remote location for employees and their families.

Where the employee’s spouse/dependent is receiving allow-
ances for these purposes from their employer the amount paid
to the employee will be reduced by the amount paid to the
employee’s spouse/dependent.

An employee who is employed on a part-time basis shall be
entitled to allowances, except for commuted overtime in clause
18.6., on a pro-rata basis.

The allowances are paid during periods of paid annual leave
and except for clause 18.6. for periods of paid Long Service
Leave or other approved paid leave where the employee or
spouse/dependent remain in the Region during the period of
paid leave.

All allowances shall cease on the last working day within a
Remote Location.

18.3 District Allowance
Employees based in remote locations shall be paid an an-

nual rate for District Allowance for each District as per
Attachment D.

Employees with a spouse or dependent shall be paid double
the rate in Attachment D.

The child component is paid for each dependent child from
4 to 18 years of age (dependent means having an income less
than the minimum taxable limit).

District allowance rates for the employee and spouse com-
ponent shall be adjusted every 12 months in accordance with
Clause 24—Adjustment of Allowances. Kalgoorlie/Boulder
rates are based on half the Carnarvon rates.

The adjustment of rates shall be effective from the begin-
ning of the first pay period to commence on or after the 1st
day of July each year.

18.4 Power Subsidies
All Employees based in a remote location who own or rent

accommodation that  includes either gas or electric hot water
systems, excluding solar hot water  systems, and air condi-
tioning shall be provided an annual power subsidy as follows:

ANNUAL POWER SUBSIDY
 Hot Water Systems Air conditioning

Region Gas Electric One Unit Two Units Three or Ducted
Town or Caravan or Triplex Units System

(Duplex/ (Duplex/
House) House)

Gascoyne $300 $350 $200 $350 $500 $700
Goldfs/Esp N/A N/A $100 N/A N/A N/A
Pilbara $300 $350 $700 $1 300 $1 700 $2 100
Kimb-Derby $300 $350 $800 $1 400 $1 800 $2 200
Kimb-Kun $300 $350 $700 $1 200 $1 600 $2 000

N/A—Not Available

For Employees who rent and share Main Roads accommo-
dation the power subsidy shall only be paid to the Employee
in which the power account is held.

Power subsides will be increased or decreased by 1.5 times
the percentage of any increase or decrease in power costs by
power authorities.

18.5 Travel Time and North/West Leave
Following twelve months service in a Remote Location

Employees shall receive either Annual Travel Days and An-
nual North/West Leave or an annual percentage pay out in lieu
of a combination of Travel Days and North/West Leave as
follows—

Region Annual Annual Annual % pay
Travel Days North/West out in lieu

Leave
Kimberley 5 5 3.8 %
Pilbara 4 5 3.5 %
Gascoyne 4 5 3.5 %
When Employees leave a Region Travel Time and North/

West Leave or an annual % pay out is available on a prorata
basis after the initial twelve months living in a Remote Loca-
tion.

18.6 Commuted Overtime Allowance for Northern Opera-
tional Centre

 Employees located in the Northern Operational Centre, (this
includes the Kimberley, Pilbara and Gascoyne Regions), shall
be paid a commuted overtime allowance for daily hours of
work as follows —

Region Daily Hours Annual % pay
of Work rate in lieu

Kimberley 8.5 12 %
Pilbara 8.5 12 %
Gascoyne 8 3.7 %
The Commuted Overtime Allowance shall not be paid where

employees take paid Long Service Leave, unpaid leave or
greater than 10 continuous working days of sick leave.

All other specific overtime shall be paid in accordance with
the overtime clause in the Parent Award.

18.7 Goldfields/Esperance Region
Employees based in the Goldfields/Esperance Region shall

receive an annual percentage pay rate of 3.5%.
18.8 Travel Concessions during Leave
A Travel Concession of an Air Fare to Perth or an equivalent

payment will be available during leave to employees and their
families following every twelve months service in either the
Gascoyne, Goldfields-Esperance, Pilbara and Kimberley Re-
gions.
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A Travel Concession will not be paid if provided for and is
utilised by the employee’s spouse’s employer and will lapse if
not taken within twelve months of becoming due.

18.9 Payment when Working in a Different Location on a
Temporary Basis

18.9.1 Employees based in a Remote Location
Where employees are working away from their base loca-

tion or acting in a different base location they shall receive
allowances, as follows :

(a) Employees who are paid an allowance for meals and
accommodation as provided for in Clause 19.1.4 (c),
shall maintain all allowances for the Remote Loca-
tion they are based in for a maximum period of up to
six months.

(b) Employees who are paid an allowance for meals and
accommodation, as provided for in Clause 19.1.4 (a)
and (b), shall maintain all allowances for the Re-
mote Location they are based in except for the
employee component for District Allowance in
Clause 18.3, which shall be paid in accordance with
the District, Town or Place for the period of work or
acting in a different location.

18.9.2 Employees not based in a Remote Location
Where employees are working away from their base loca-

tion or acting in a different base location they shall receive
allowances, as follows—

(a) Employees who are paid an allowance for meals and
accommodation as provided for in Clause 19.1.4 (c),
shall not receive any Remote Location Allowances.

 (b) Employees who are paid an allowance for meals and
accommodation, as provided for in Clause 19.1.4 (a)
and (b), shall be paid the employee component for
District Allowance, as per clause 18.3., for the pe-
riod of work or acting.

19.—MEALS AND ACCOMMODATION
19.1 Working Away From Base Location
19.1.1 An employee who travels outside a radius of 50 km

from their base location and does not stay overnight but re-
turns home past 6.00 pm and purchases a meal is entitled to an
evening meal allowance as per Attachment B.

19.1.2 Main Roads will cover the costs of providing meals
and accommodation when Main Roads requires an Employee
to stay away from their base location overnight due to work
requirements.

19.1.3 All accommodation arranged by Main Roads shall be
of an appropriate standard.

19.1.4 Where an overnight stay is involved meals and ac-
commodation shall be provided from the following options—

(a) Main Roads provides meals and accommodation
Main Roads pays for meals and accommodation in
hotel, motel, or in other accommodation (not camp)
with meals provided. An Incidental Allowance is paid
to an Employee at the rates provided in Attachment
B, Meal and Accommodation Allowance.

(b) Main Roads provides accommodation and the Em-
ployee provides meals
Main Roads pays for accommodation in hotel, mo-
tel or camp or other and pays Meal Allowance as
follows—

(i) Hotel, Motel or Other (not Camp)
A Meal Allowance and Incidental Allowance
is paid to an Employee at the rates provided in
Attachment B.

(ii) Normal Camp (Main Roads or Contractor’s
Camp)
North of 26th parallel $34.35 per day
South of 26th parallel $30.75 per day
If cook is provided the employee will be
charged for meals provided.

(iii) Rough Camp (Tents)
North of 26th parallel $49.75 per day
South of 26th parallel $46.15 per day

(c) Employee provides meals and accommodation
An Employee pays for all meals and accommoda-
tion in a hotel, motel or other accommodation and is
paid a meals and accommodation allowance at the
rates provided in Attachment B, Meal and Accom-
modation Allowance.

19.2 Payment for Part Days
19.2.1 Where an Employee is entitled to a meal and/or ac-

commodation allowance and is in a location for part of a day a
portion of the relevant allowance is paid as follows—

Time Percentage of Percentage of
Daily Rate Daily Rate
on day of on day of
Departure Return

 8:00 am or before 100 % 0 %
 After 8:00 am to 1.00 pm 90 % 10 %
 After 1:00 pm to 6:00 pm 75 % 25 %
 After 6:00 pm 50 % 50 %
19.2.2 If travelling between two locations the time spent

travelling is counted as time in the destination.
19.2.3 Time spent travelling between the Employee’s home

and a location is counted as time in the location.
19.3 Payment During Weekends or Work Cycle Breaks
The allowances described in this clause continue during

weekends or work cycle breaks where the Employee remains
in the work location because Main Roads and the employee
considers it is not practical to return to the base location. The
allowances cease when Main Roads and the employee consid-
ers it is practical to return to the base location as per clause
20.3

19.4 Payment During Leave
During paid Sick Leave the allowances described in this

clause continue if the Employee remains in the work location
and ceases if the Employee returns to their base location. The
allowances are not paid during Annual or Long Service Leave.

19.5 Temporary Change to Base Location due to Acting
Arrangements

19.5.1 Where Employees are acting in a position with a base
location different from their substantive position they shall be
paid meal and accommodation allowances as per clause 19.1.4
for a period of up to a maximum of six months. For periods
greater than six months employees shall be relocated to the
new base location.

19.5.2 Payment for travel on weekends shall be as per clause
19.3.

19.5.3 Payment during leave shall be as per clause 19.4.

20.—TRAVEL
20.1 Travel on Commencement and Cessation of Employ-

ment
 All travel on commencement and cessation of employment

is in an Employee’s time and is unpaid.
20.2 Daily Travel to Worksite
20.2.1 All travel between an Employee’s home and their

normal office, depot or pick up point is in an Employee’s own
time and at the Employee’s expense.

20.2.2 Where an Employee is required to report direct to the
work site (including driving or travelling in a Main Roads
vehicle) instead of the usual office, depot or pick up point—

(a) normal work hours commence when an Employee
reaches the worksite;

 (b) average travel time from the office or depot to the
worksite will be paid at ordinary rates; and

(c) Main Roads will provide transport from the office
or depot to the worksite.

20.3 Travel when working in a Different Location
 Where the nature and location of the work requires the em-

ployee to live away from their base location, travel time and
cost of transport cost for rest and recreation during weekends
or work cycle breaks will be paid as follows—

20.3.1 Where it is Practical to Return on Weekends or Work
Cycle Breaks

(a) Where Main Roads and the employee considers it is
practical for an Employee to return to their base
location each weekend or work cycle break Main
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Roads will pay travel time at ordinary rates and trans-
port costs.

(b) Travel between Base Location and Work Location
four hours and over will be regarded as “excessive”
and be negotiated on a ‘case by case basis’.

20.3.2 Where it is Not Practical to Return on Weekends or
Work Cycle Breaks

 Where Main Roads and the Employee considers it is not
practical to return to the base location each weekend or work
cycle break, arrangements for timing for travel back to the
base location and payment for travel time will be negotiated
between Main Roads and the Employee at the beginning of
each such job.

 Employees shall receive an additional day’s leave, to be
provided as time in lieu, for every completed four working
weeks they are away from their base location.

 Main Roads will pay travel time at ordinary rates and trans-
port costs.

 An Employee may request travel to a location other than
their base location. This may be approved by Main Roads pro-
vided costs to Main Roads do not exceed the cost of travel to
the base location.

20.4 Travel When Acting in a Different Location
 Where an Employee is acting in a position with a base loca-

tion different from their substantive position, Main Roads will
pay for travel time at commencement and cessation of the act-
ing period at ordinary rates and transport costs.

 Main Roads will not pay for travel time and transport costs
if Main Roads has contributed to the cost of moving the Em-
ployee’s family with them to the new location.

 Where an employee elects to return to their base location at
weekends during periods of acting they shall be paid for pay-
ment of transport costs as per clause 20.6 and travel in their
own time.

20.5 Travel for Training and Development and Interviews
20.5.1 Where Main Roads directs Employees to attend train-

ing and development or job interviews, Main Roads will pay
for travel time at ordinary rates and transport costs.

20.5.2 Where Employees request to attend training and de-
velopment or for job interviews arrangements for payment of
transport costs and travel time will be negotiated between Main
Roads and the Employee prior to travel taking place.

20.6 Payment of Transport Costs
20.6.1 Main Roads will pay transport costs by—

(a) providing Main Roads transport; or
(b) authorising an Employee to use their own vehicle

and reimbursing transport costs by paying a Motor
Vehicle Allowance at the rates provided in Attach-
ment C, Motor Vehicle Allowance. These rates shall
be paid in full for all work related travel and half
rates for all other travel covered by —

• Clause 20.3, Travel when working in differ-
ent location,

• Clause 20.4, Travel when Acting in a Differ-
ent Location, and

• Clause 21, Relocations.
(c) other arrangements as agreed between the parties.

21.—RELOCATIONS
Relocation Allowances will be paid to compensate an Em-

ployee who is transferred and relocated from one town to
another provided that:

(a) employees are transferred to meet Main Roads re-
quirements,

(b) employees are recruited to a new position,
(c) employees have requested a transfer from the base

location they commenced their employment in and
they have been employed with Main Roads for a
period greater than three years within that base loca-
tion.

Relocation Allowances include—
• Disturbance Allowance
• Property Allowance
• Removal Allowance

• Transfer Allowance
21.1 Disturbance Allowance
 The Disturbance Allowance covers all costs associated

with—
• the installation of a telephone at the new residence

providing a telephone was installed at the previous
residence;

• connection or re-connection of water, gas and elec-
tricity services at the Employee’s new residence; and

• redirection of mail to the Employee’s new residence.
 Main Roads reimburses actual expenses when an Employee

produces receipts or other documentation as required.
21.2 Property Allowance
21.2.1 In this clause the following expressions shall have

the following meanings—
 “agent” means a person carrying on business as an es-

tate agent in a State or Territory of the Commonwealth,
being, in a case where the law of that State or Territory
provides for the registration or licensing of persons who
carry on such a business, a person duly registered or li-
censed under that law.

 “dependent  in relation to an employee means a rela-
tive or other person who is

  relative” solely dependent on the employee for sup-
port.

 “defacto  means a person who lives with the employee
as the husband or wife

  spouse” of the employee on a bona fide domestic ba-
sis, although not legally married to that person.

 “expenses” in relation to an employee means all costs
incurred by the employee in the following areas—

 (a) legal fees in accordance with the Solicitor’s
Remuneration Order, 1976 as amended and
varied, duly paid to a solicitor or in lieu thereof
fees charged by a settlement agent for profes-
sional costs incurred in respect of the sale or
purchase, the maximum fee to be claimed shall
be as set out under item 8 of the above order;

(b) disbursements duly paid to a solicitor or a set-
tlement agent necessarily incurred in respect
of the sale or purchase of the residence;

(c) real estate agent’s commission in accordance
with that fixed by the Real Estate and Busi-
ness agents Supervisory Board, acting under
Section 61 of the Real Estate and Business
Agents Act, 1978, duly paid to an agent for
services rendered in the course of and inci-
dental to the sale of the property, the maximum
fee to be claimed shall be fifty percent (50%)
as set out under Items 1 or 2 Sales by Private
Treaty or Items 1 or 2 Sales by Auction of the
Maximum Remuneration Notice;

(d) Stamp duty;
(e) fees paid to the Registrar of Titles or to the

officer performing duties of a like nature and
for the same purpose in another State of the
Commonwealth;

(f)  expenses relating to the execution or discharge
of a first mortgage;

(g) the amount of expenses reasonably incurred
by the employee in advertising the residence
for sale.

 “locality”  in relation to an employee means—
 (a)  within the metropolitan area, that area within

a radius of 50 kilometres from the Perth City
Railway Station, and

 (b) outside the metropolitan area, that area within
a radius of 50 kilometres from an employee’s
headquarters when they are situated outside
of the metropolitan area.

 “property”  shall mean a “residence” as defined in this
clause, including a block of land purchased for the
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purpose of erecting a residence thereon to the extent that
it represents a normal urban block of land for the particu-
lar locality.

 “residence” includes any accommodation of a kind
commonly known as a flat or a home unit that is, or is
intended to be, a separate tenement, including dwelling/
house, and the surrounding land, exclusive of any other
commercial property, as would represent a normal urban
block of land for the particular locality.

 “settlement  agent” means a person carrying on busi-
ness as settlement agent in a State or Territory of the
Commonwealth, being, in a case where the law of that
State or Territory provides for the registration or licens-
ing of persons who carry on such a business, a person
duly registered or licensed under that law.

 “spouse” means an employee’s spouse including
defacto/spouse.

21.2.2 Property Allowance will be paid for expenses incurred
in the sale of the Employee’s home in the previous locality
and in the purchase of a residence in the new locality provided
that at the date of the advice of the transfer of the Employee—

• owned and occupied the residence; or
• was purchasing a residence under a contract of sale

providing for vacant possession; or
• was building a house for their own occupation when

completed.
21.2.3 Where the Employee sells or purchases a residence

jointly, or in common with a person other than a spouse or
dependent, they are only entitled to the proportion of expenses
for which they are responsible.

21.2.4 Applications for Property Allowance must be sup-
ported with appropriate evidence of expenses incurred. The
expenses which will be covered by Main Roads include—

(a) selling a property
• 50% of a licensed Real Estate Agent’s commission

(as defined by the appropriate professional organi-
sation) or the costs of advertising if sold privately;

• if a solicitor was engaged to act in connection with
the sale of the residence, the amount of the profes-
sional costs and disbursements necessarily incurred
and paid to the solicitor in respect to the sale,

• settlement fees paid to a solicitor or settlement agent;
• fees and expenses for discharging a first mortgage;

and
• fees paid to the Registrar of Titles.

(b) buying a property
• settlement fees paid to a solicitor or settlement agent

or reasonable costs if the Employee acts on their own
behalf;

• valuation fees for taking out a mortgage;
• stamp duty; and
• fees paid to the Registrar of Titles.

21.3 Removal Allowance
21.3.1 Removal Allowance for property and possessions shall

include—
• the actual cost (including insurance) of moving

household furniture and effects up to a maximum of
35 cubic metres. Main Roads may approve larger
volumes in special cases.

• accelerated depreciation for each occasion the Em-
ployee is required to transport furniture and
household effects. The allowance paid will be $493
if furniture is valued at $2 946 or more.

• the costs associated with the sale or storage of furni-
ture if it is not required in the new location. Costs of
storage include insurance premiums and will be paid
for a maximum of four years. Main Roads may ap-
prove payment for a longer period in special cases,

• transport of a motor vehicle to the new location, and
• reimbursement of reasonable expenses in kennelling

and transporting of domestic pet or pets up to a maxi-
mum amount of $134.00.

21.3.2 For the purpose of the above clause pets are defined
as dogs, cats, birds or other domestic animals kept by an em-
ployee or the employee’s dependants for the purpose of
household enjoyment. Pets do not include domesticated live-
stock, native animals not equine animals.

21.3.3 Employees can claim the following for the relocation
of themselves, their spouse and dependant family to a new
base location—

• A meals and accommodation allowance as per clause
19.1.4, for the Employee only, or provide receipts
for actual costs of meals and accommodation for
themselves, their spouse and dependant family mem-
bers, and

• costs of transport. If the Employee travels by motor
vehicle, payment will be made in accordance with
clause 20.6 (Payment of Transport Costs).

21.3.4  The Employee will also be allowed reasonable travel
time during work hours. Reasonable time will be as deter-
mined by Main Roads for the particular relocation.

21.4 Transfer Allowance
 Employees who have been transferred to a new base loca-

tion may claim for a meals and accommodation allowance as
per clause 19.1.4, for the Employee only, or provide receipts
for actual costs of meals and accommodation for the Employee,
their spouse and dependant family members for up to seven
days while the Employee’s furniture is in transit, or if the new
residence is unable to be occupied. The seven days may be
extended at the discretion of Main Roads in exceptional cir-
cumstances.

22.—DIVING ALLOWANCES
Employees while undertaking diving using self-contained

underwater breathing apparatus (SCUBA) as part of their work
duties shall be paid an allowance of $3.90 per hour or part
thereof.

23.—FLYING ALLOWANCES
 Employees who are required to fly in a plane for the pur-

pose of observation and photographic duties or in a helicopter
for transportation around a worksite, other than those used in
public air services, shall be paid an allowance of $9.90 per
hour or part thereof.

24.—ADJUSTMENT OF ALLOWANCES
24.1 The rates or specification for allowances expressed in

clauses or schedules to this agreement shall, unless specified
otherwise, be varied in line with adjustments made to the Gov-
ernment Officers’ Salaries, Allowances and Conditions Award
1989.

24.2 Any variation to rates or specifications to this agree-
ment shall, unless specified otherwise, have the same operative
date as the relevant variations to the Government Officers’
Salaries, Allowances and Conditions Award 1989.

EQUIPMENT AND WORK CLOTHING

25.—WORK AND SAFETY EQUIPMENT
25.1 Safety Clothing & Equipment
 Main Roads will provide all necessary safety clothing and

equipment to comply with the provisions of the relevant Safety
and Health legislation. The Employee will be responsible for
ensuring that the equipment is used in an appropriate and safe
manner and will wear all safety and clothing equipment as
provided by Main Roads.

25.2 Personal Possessions
 If the Employee leaves their personal belongings on Main

Roads premises they do so at their own risk. Payment for loss
or damage to an Employee’s possessions will be considered
provided the loss or damage has occurred—

• in the course of the Employee’s official duties; and
• as a result of some defect or fault on the part of Main

Roads.
25.3 Using Private Telephone for Main Roads Business
 If the Employee is required to use their own telephone for

Main Roads business they will be reimbursed such costs of
calls and receive 1/52 of the annual rental for each seven (7)
calendar days or part thereof that they are required to use their
telephone for Main Roads business.
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25.4 Protective Clothing Allowance
 Employees who work in conditions that require the need to

protect their person from injury or their usual work clothing
from damage may claim an annual allowance of $269.95, un-
less Main Roads provides clothing and cost for laundry.

LEAVE OF ABSENCE AND PUBLIC HOLIDAYS

26.—LEAVE
26.1 During approved paid and unpaid leave—

• An Employee’s continuity of employment is not af-
fected;

• An Employee retains their substantive position ex-
cept during periods of Leave Without Pay that are of
a period greater than three (3) months, unless prior
agreement with the Employee; and

• An Employee continues to have access to career op-
portunities such as transfers and promotions.

All existing accrued and pro rata leave and other entitle-
ments will be retained under this Agreement. Hourly leave
entitlements will be converted to an equivalent amount of
weeks and days of leave. Future leave and entitlements will be
calculated as provided for in the Agreement and added to ex-
isting leave an entitlements.

Any unauthorised absence is unpaid.
26.2 Hours Counted as Leave
26.2.1 Where paid leave or a Public Holiday falls on a nor-

mal working day—
(a) for an Employee on fixed working hours payment

will be for the hours that would normally have been
worked on that day; and

(b) for an Employee on flexible working hours the day
will be recorded as eight (8) hours on the record sheet.

26.2.2 The number of hours of leave paid or recorded will
be deducted from accrued leave entitlements. This means that,
for an Employee on variable work hours (such as part time
work with different hours per day), a given number of hours
of leave will provide fewer days of leave during busy times
and more days of leave during quiet times.

26.3 Effect of Leave on Qualifying Service
26.3.1 Paid leave entitlements and annual pay increments

are based on qualifying service with Main Roads or another
Western Australian State Government Employing Authority.
Qualifying service is the Employee’s period of continuous
service but excluding—

(a) any unapproved absence from work for one day or
more;

(b) absence on unpaid Sick Leave for a continuous pe-
riod of more than three (3) months or for an
accumulated total of more than six (6) months in any
calendar year;

(c) absence on Workers’ Compensation for a continu-
ous period of more than six (6) months, and

(d) absence on any other unpaid leave for an accumu-
lated total of more than fourteen (14) days in any
calendar year.

26.3.2 Paid leave, annual pay increments and other entitle-
ments based on period of service continue to accrue during the
qualifying service and do not accrue at other times.

26.4 Payment of Pay and Leave Entitlements on the Death
of Employees

 When an Employee dies the pay and accrued and pro rata
leave entitlements due at that time will be paid into the Em-
ployee’s nominated account (see Remuneration clause).

27.—ANNUAL LEAVE
27.1 An Employee is entitled to one hundred and sixty (160)

hours of paid Annual Leave after each twelve (12) months of
qualifying service.

27.2 The minimum period of leave that can be taken is four
(4) hours. Main Roads may require an Employee to take ac-
crued leave—

a) during Annual Stand-down;
b) where the leave has been accrued for a period of two

(2) years or more.

27.3 Otherwise leave is to be taken at a time mutually con-
venient to Main Roads and an Employee. Leave may not be
taken in advance except under special circumstances as agreed
by Main Roads.

27.4 Pro rata Annual Leave is leave for the current year to
date. An Employee may clear pro rata leave during the year as
agreed by the Line Manager.

27.5 Annual leave shall accumulate on the basis of 3.08 hours
pay at the ordinary rate of pay for each completed week of
continuous service in the qualifying period.

28.—SICK LEAVE
28.1 An Employee will be entitled to eighty (80) hours of

paid Sick Leave for each twelve (12) months qualifying serv-
ice. If unused this Sick Leave accumulates from year to year.
When all paid Sick Leave has been exhausted Employees may
take Sick Leave without pay.

28.2 New Employees will receive forty (40) hours of paid
Sick Leave on appointment, and a further forty (40) hours af-
ter six (6) months qualifying service. A further eighty (80)
hours Sick Leave will be credited after each twelve (12) months
of qualifying service.

28.3 Sick Leave may be used—
• for illness or injury which makes an Employee unfit

to carry out their duties, and
• when an Employee is restricted by law from attend-

ing work due to contact with a person suffering from
an infectious disease.

28.4 Sick Leave is available by the hour. An Employee will
be required to provide Main Roads with a medical certificate
from a registered medical practitioner or other documentation
acceptable to Main Roads—

• where an Employee requires more than two (2) con-
secutive days of Sick Leave;

• for each day in excess of an accumulated total of
five (5) days Sick Leave in each twelve (12) months
of qualifying service; and

• for all Sick Leave without pay.
28.5 Sick Leave for War Caused Illness
If an Employee is unfit for work due to war caused illness

they may be granted special paid Sick Leave of up to one hun-
dred and twenty (120) hours per year in addition to the normal
Sick leave. This leave may be accumulated up to a maximum
of three hundred and sixty (360) hours. The leave credits are
recorded and cleared separately from normal Sick Leave.

28.6 Substitution of Sick Leave and Other Leave
Where an Employee is certified by a registered medical prac-

titioner as being unfit for work for a period of seven (7) calendar
days or more, during a period of Annual Leave or Long Serv-
ice Leave, then the Annual or Long Service Leave will be
recredited to the Employee’s entitlements and the Employee
will be given Sick Leave instead.

Sick Leave may be used by an Employee who is unfit for
work while waiting for approval for Workers’ Compensation.
If the claim is approved any Sick leave taken will be rein-
stated to the Employee’s Sick Leave credits.

29.—CARER’S LEAVE
29.1 An employee with responsibilities to either members

of their family, as defined in clause 30.1, or members of the
household, who need their care and support while they are ill
shall be entitled to use accrued sick leave.

29.2 Where an employee requires more that two (2) con-
secutive days of Sick Leave for the purpose of caring for a
member of their family or household they will be required to
provide Main Roads with a medical certificate from a regis-
tered medical practitioner for that person.

29.3 Unpaid leave may be granted by Main Roads to an
employee for the purpose of providing care to a family or house-
hold member who is ill.

29.4 Employees shall, wherever practicable, provide prior
notice to Main Roads of the intention to take leave, the name
of the person requiring care and their relationship to the
employee, the reasons for taking such leave and the estimated
length of absence.
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30.—BEREAVEMENT LEAVE
30.1 An Employee is entitled to paid bereavement leave of

up to two (2) days on the death of one of the following close
family members—

• spouse or de facto spouse;
• child or step child;
• parent, step parent or parent in law;
• grandparent;
• brother, sister, brother in law or sister in law;
• any other person who, at the time of their death, lived

with Employees as a member of the Employee’s fam-
ily;

• any other close family member as approved by Main
Roads.

30.2 The two (2) days need not be consecutive.
30.3 Where requested by Main Roads, the Employee will be

required to support the claim for bereavement leave by pro-
viding reasonable evidence of—

a) the death of the family member; and
b) the relationship of the deceased to the Employee.

31.—LONG SERVICE LEAVE
31.1 Employees appointed to Main Roads from outside the

Public Sector workforce, on or after the date of registration of
this Agreement, are entitled to five hundred and twenty (520)
hours of long service leave at the completion of ten (10) quali-
fying service.

31.2 Employees will be entitled to five hundred and twenty
(520) hours of long service leave after an initial seven (7) years
qualifying service, except for employees appointed as per in
clause 31.1, and a further five hundred and twenty (520) hours
for every seven years of qualifying service after the initial
qualifying period.

31.3 Long service leave is not to be taken in periods of less
than eighty (80) hours. Main Roads will require an Employee
to clear Long Service Leave that has accrued for three years or
more. Otherwise leave is to be taken at a time mutually con-
venient to Main Roads and an Employee.

31.4 Main Roads may approve the Employee’s requests for
leave for a greater period on reduced pay provided that—

a) there is a maximum of two (2) hours leave for each
hour accrued;

b) appropriate relief is available to replace an Employee;
c) the extra period is treated as Leave Without Pay for

the purposes of determining qualifying service for
leave and other entitlements.

31.5 Pro rata long service leave may be paid to an Employee
who retires at or over the age of fifty-five (55) years or who is
retired on the grounds of ill heath if the employee has com-
pleted not less that twelve (12) months continuous service
before the date of retirement.

31.6 Pro rata long service leave may be paid in respect of an
Employee who dies if they have completed not less than twelve
(12) months continuous service before the date of death. Pay-
ment will be made to the deceased estate.

31.7 Employees transferring to another WA State Govern-
ment Authority may choose to transfer their Long Service
Leave entitlements to the new employer.

31.8 Employees with accrued Long Service Leave may elect
to take long service leave at half time with double pay pro-
vided that entitlements have been accrued at the ratio of five
hundred and twenty (520) hours leave for every seven (7) years
service.

32.—PUBLIC HOLIDAYS
32.1 An Employee will receive the following public holi-

days—
• New Year’s Day
• Australia Day
• Good Friday
• Easter Monday
• Anzac Day
• Foundation Day

• Labour Day
• Sovereign’s Birthday
• Christmas Day
• Boxing Day

32.2 Public Holidays which fall during paid leave are paid
and are not included as part of the leave period. Public Holi-
days which fall during unpaid leave—

a) are unpaid if they fall during the leave period;
b) are paid if they fall at the beginning or end of the

leave period.
32.3 Where the public holiday falls on a non working day

for the Employee a day in lieu will be provided in the next
week or working cycle except where the actual public holiday
falls on a non working day and there is no substitution of the
day

33.—PARENTAL LEAVE
33.1 Definitions
For the purposes of this clause—

(a) “Employee” includes full time, part time, permanent
and fixed term contract employees.

(b) “Replacement Employee” is an employee specifically
engaged to replace an employee on parental leave.

(c) “Parental Leave” shall be unpaid leave except where
accrued annual leave and/or long service leave is uti-
lised.

(d) “Adoption”, in relation to a child, is a reference to a
child who—

(i) is not the natural child or step-child of the
employee or the employee’s spouse;

(ii) is less the five (5) years of age; and
(iii) has not lived continuously with the employee

for six (6) months or longer.
33.2 Entitlement to Parental Leave

(a) An employee is entitled to a period of up to fifty two
(52) consecutive weeks parental leave in respect of
the birth of a child to employee or employee’s spouse/
partner.

(b) An employee is entitled to parental leave only after
he or she has given the employer at least ten (10)
week’s written notice of his or her intention to take
the leave and stating the proposed period of leave to
be taken.

(c) An employee is not entitled to take parental leave at
the same time as the employee’s spouse but this does
not apply to one (1) week’s parental leave—

(i) taken by the parent immediately after the birth
of the child; or

(ii) taken by the employee and the employee’s
spouse immediately after a child has been
placed with them with a view to their adop-
tion of the child.

(d) An employee seeking to adopt a child shall be enti-
tled to two (2) days unpaid leave for the employee to
attend interviews or examinations as required for the
adoption procedure. Employees working or residing
outside the Perth metropolitan area are entitled to
one (1) additional days leave. The employee may
take any paid leave entitlement in lieu of this leave.

(e) An employee seeking to adopt a child under the age
of five (5) years shall be entitled to three (3) weeks
parental leave at the placement of the child and a
further period of parental leave up to a maximum of
fifty two (52) weeks.

(f) Subject to paragraph (c) of this subclause where both
partners are employed by the employer, the leave
shall not be taken concurrently except for special cir-
cumstances and with the approval of the employer.

33.3 Other Leave Entitlements
(a) An employee proceeding on parental leave may elect

to utilise any accrued leave or accrued long service
leave for the whole or part of the period of parental
leave or extend the period of parental leave with such
leave.
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(b) An employee may extend the maximum period of
parental leave without pay subject to the employer’s
approval.

(c) An employee on parental leave is not entitled to paid
sick leave and other paid agreement absences.

(d) Where the pregnancy of an employee terminates other
than by birth of a living child then the employee shall
be entitled to such a period of paid sick leave or un-
paid leave for a period certified as necessary by a
registered medical practitioner.

33.4 Notice and Variation
(a) The minimum period of absences on maternity leave

shall commence six (6) weeks before the expected
date of birth and end six (6) weeks after the day on
which the birth has taken place. However, an em-
ployee may apply to the employer to vary this period
provided her application is supported by a certifi-
cate from a registered medical practitioner indicating
that the employee is fit to continue or resume duty
within this minimum period.

(b) An employee proceeding on parental leave may elect
to take a shorter period of parental leave and may at
any time during that period of leave elect to reduce
or extend the stated period in the original applica-
tion provided four (4) weeks notice is provided.

33.5 Transfer to a Safe Job
(a) Where illness or risks arising out of a pregnancy or

hazards connected with work assigned to the em-
ployee make it inadvisable for the employee to
continue in her present duties, the duties shall be
modified or the employee may be transferred to a
safe position of the same classification until the com-
mencement of parental leave.

(b) If the transfer to a safe position is not practicable,
the employee may take leave for such period as is
certified necessary by a registered medical practi-
tioner.

33.6 Replacement Employee
Prior to engaging in a replacement employee the employer

shall inform the person of the temporary nature of the em-
ployment and the entitlements relating to return to work of the
employee on parental leave.

33.7 Return to Work
(a) An employee shall confirm the intention to return to

work by notice in writing to the employer not less
than four (4) weeks prior to the expiration of the pe-
riod of parental leave;

(b) An employee on return from parental leave shall be
entitled to the position which the employee occu-
pied immediately prior to proceeding on parental
leave. Where an employee was transferred to a safe
job pursuant to subclause (5) of this clause the em-
ployee is entitled to return to the position occupied
immediately prior to the transfer.

(c) An employee may return, subject to the approval of
the employer, on a part-time basis to the same posi-
tion occupied prior to the commencement of leave
or to a different position of the same classification
level on a part-time basis in accordance with the part-
time provision of the relevant award.

(d) Where the position occupied by the employee no
longer exists the employee shall be entitled to a
position of the same classification level with duties
similar to that of the abolished position.

33.8 Effect of Leave on Employment Contract
Fixed Term Contract

(a) An employee for a fixed term shall be entitled to
parental leave, for a period not extending beyond the
term of the contract.

Continuous Service
(b) An employee’s continuity of service shall not be bro-

ken by the period of unpaid parental leave, however,
unpaid parental leave shall not be taken into account
in calculating the period of service for any purpose
under the relevant award or this agreement.

Termination of Employment
(c) An employee on parental leave may terminate em-

ployment at any time during the period of leave by
written notice in accordance with the award.

34.—LEAVE WITHOUT PAY
34.1 An Employee may be granted Leave Without Pay for

special circumstances for a period of up to twelve (12) months
provided that—

• the taking of leave does not conflict with operational
requirements;

• all other Annual Leave, Long Service Leave and time
in lieu credits are exhausted;

• extended periods of Leave Without Pay (for periods
longer than three (3) months) will not be granted un-
less the Employee has more than three (3) years
continuous service. Once an extended period of Leave
Without Pay has been taken, another extended pe-
riod will not be granted for a minimum period of
five years after the completion of the first period.
Main Roads may waive these service conditions un-
der exceptional circumstances; and

• any request for Leave without Pay without having to
exhaust all other leave credits will be considered for
special circumstances on a case by case basis.

34.2 Sick Leave will not be granted during Leave Without
Pay.

35.—JURY SERVICE AND WITNESS LEAVE
35.1 An employee subpoenaed or called as a witness to give

evidence in any proceeding shall as soon as practicable notify
their manager/supervisor.

35.2 Where an employee is subpoenaed or called as a wit-
ness to give evidence in an official capacity that employee
shall be granted leave of absence with pay, but only for such
period as is required to enable the employee to carry out du-
ties related to being a witness. If the employee is on any form
of paid leave, the leave involved in being a witness will be
reinstated. The employee is not entitled to be paid any witness
fees but is entitled to travelling expenses.

35.3 An employee subpoenaed or called as a witness on be-
half of the Crown, not in an official capacity shall be granted
leave with full pay entitlements. If the employee is on any
form of paid leave, this leave shall not be reinstated as such
witness service is deemed to be part of the employees civic
duty. The employee is not entitled to be paid any witness fees
but is entitled to travelling expenses.

35.4 An employee subpoenaed or called as a witness under
any other circumstances other than specified in Sub-clauses
35.2 and 35.3 of this clause shall be granted leave of absence
without pay except when the employee makes an application
to clear accrued leave in accordance with this agreement.

35.5 An employee required to serve on a jury shall as soon
as practicable after being summoned to serve, notify their su-
pervisor/manager.

35.6 An employee required to serve on a jury shall be granted
leave of absence on full pay, but only for such period as is
required to enable the employee to carry out their duties as a
juror.

35.7 An employee granted leave of absence on full pay as
prescribed in Sub-clause 35.5 is not entitled to be paid any
juror’s fees but is entitled to travelling expenses.

36.—STUDY LEAVE

36.1 Part Time Paid Study Leave

36.1.2 Main Roads may provide study assistance to an Em-
ployee who is undertaking a study course that is of benefit to
Main Roads. The amount of leave available is based on hours
recommended for the course per week by the educational in-
stitution. An Employee will receive paid part time Study Leave
for—

(a) half the nominated study hours including travel time
up to a maximum of five (5) hours per week; and

(b) up to half a day examination leave per examination.
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Study leave may be calculated as an annual equivalent and
be taken as a block where the Employee is undertaking dis-
tance education courses or study by research.

36.2 Professional Development Leave
36.2.1 At Main Roads discretion, Professional Development

Leave normally for up to twelve (12) months may be provided
to the Employee to increase their expertise. This will be sub-
ject to the development being relevant to the Employee’s area
of expertise and to Main Roads needs.

36.2.2 Leave may be paid or unpaid depending on individual
circumstances. Assistance may also be provided with fees and
other expenses. Conditions for each individual case will be
negotiated between Main Roads and the Employee. Agreed
conditions will be confirmed in writing by Main Roads and
signed by the Employee.

37.—TRAINING WITH THE DEFENCE FORCE RE-
SERVES LEAVE

37.1 Subject to Main Roads convenience, leave of absence
may be granted by Main Roads to an Employee who is a vol-
unteer member of the Defence Force Reserves or the Cadet
Force for the purpose of attending a training camp, school,
class or course of instruction under the conditions contained
in this clause.

37.2 In order to attend at a camp for annual continuous ob-
ligatory training, an Employee may be granted one period of
not exceeding ten working days on full pay in any period of
twelve (12) months commencing on and from July 1 in each
year.

37.3 If the Officer in charge of a unit certifies that it is es-
sential for an Employee to be at the camp in an advance or
rear party, a maximum of four (4) extra days on full pay may
be granted in a twelve (12) month period.

37.4 For attendance at one special school, class or course of
instructions—

• in addition to the leave granted under Sub-clause
37.1, a period not to exceed 16 calendar days in any
period of twelve (12) months commencing on and
from July 1, in each year may be granted provided
that Main Roads must be satisfied that the leave re-
quired is for a special purpose and not for a further
routine camp;

• this leave may, at the option of the Employee, be
granted from annual recreation leave due;

• if the leave is not taken from accrued annual leave,
salary during the period shall be at the rate of differ-
ence between the normal remuneration of the
Employee and the defence force payment to which
the Employee is entitled if this does not exceed nor-
mal pay from Main Roads. In calculating the pay
differential, pay for Saturdays, Sundays, and public
holidays prescribed in Clause 32 (Public Holidays)
of this Agreement and special roster days off is to be
excluded, and no account is to be taken of the value
of any board or lodging provided for the Employee;

• leave without pay shall be granted if the defence force
payments exceed the normal pay of the Employee.

37.5 Application for leave of absence for the above reasons
shall, in all cases, be accompanied by evidence of the neces-
sity for attendance. At the expiration of the leave of absence
granted, the Employee shall furnish a certificate of attendance
to Main Roads. Where leave of absence has been granted with
pay at the rate of difference between normal remuneration and
defence force payment, the Employee shall also furnish a de-
tailed certificate of the defence force payment received.

37.6 On written application, an Employee shall be paid sal-
ary in advance when proceeding on such leave.

37.7 Where annual leave is not utilised for attendance at a
special school or course the period shall be treated as leave
without pay and then adjusted for the pay differential when
the certificate of attendance and payment is received.

38.—ENGLISH LANGUAGE TRAINING LEAVE
38.1 Leave during normal working hours without loss of

pay shall be granted to Employees who are unable to meet
standards of communication to advance career prospects, or
who constitute a safety hazard or risk to themselves and/or

fellow workers, or are not able to meet the accepted produc-
tion requirements of that particular occupation, to attend
English training conducted by an approved and authorised
Authority. The selection of Employees for training will be
determined by consultation between Main Roads and the Un-
ion.

38.2 Leave will be granted to enable Employees selected to
achieve an acceptable level of vocational English proficiency.
In this respect the tuition content with specific aims and ob-
jectives incorporating the pertinent factors at Sub-clause 38.1
shall be agreed between Main Roads and the Union and an
approved Authority conducting the training.

38.3 Subject to appropriate needs assessment participation
in training will be on the basis of up to hundred (100) hours
per Employee per year.

38.4 The agreed desired proficiency level will take account
of the vocational needs of an employee in respect of commu-
nication, safety, EEO, welfare industrial relations, training and
productivity within their current position as well as those po-
sitions to which they may be considered for promotion or
redeployment.

39.—SPORTS EVENTS LEAVE
39.1 International Sports Events
39.1.1 Special paid leave may be granted by Main Roads to

an employee chosen to represent Australia as a competitor or
official at a sporting event under the following criteria—

• it is a recognised international amateur sport;
• it is a world or international regional competition;

and
• no contribution is made by the sporting organisation

towards the normal salary of the employee.
39.1.2 Main Roads will liaise with the relevant Government

organisation when determining—
• whether the application meets the above criteria; and
• the period of leave to be granted

39.2 Interstate Sports Events and National Competitions
Unpaid leave may be granted by Main Roads to an employee

selected to represent the State of Western Australia for the
purposes of competing in an interstate sporting event or in
teams competing in a national competition.

39.3 Sport Scholarships
Unpaid leave may be granted by Main Roads to an employee

selected to undertake in a recognised sport scholarship.
39.4 An employee will not be required to exhaust other leave

credits prior to being granted unpaid leave to attend sports
events.

40.—CEREMONIAL/CULTURAL LEAVE
40.1 An employee covered by this Agreement is entitled to

time off for tribal/ceremonial/cultural purposes provided prior
notice is given to Main Roads of the intention to take leave,
the reasons for taking such leave and the estimated length of
absence.

40.2 Such leave shall include leave to meet the employee’s
customs, traditional law and to participate in ceremonial/cul-
tural activities.

40.3 Ceremonial/Cultural Leave may be taken four hourly
in accordance with sub-clause 40.1 and will be deducted from
annual leave or granted as leave without pay for up to ten
working days.

AWARD COMPLIANCE AND UNION RELATED
MATTERS

41.—DISPUTE SETTLEMENT
41.1 Preamble: Main Roads and the Union recognise that

the parties to this Agreement have differing roles and respon-
sibilities. The Union recognise that Main Roads has a statutory
and public responsibility to manage the provision of the major
road network for the State of Western Australia, and that it is
essential for the welfare, convenience and employment op-
portunities of the population, for the smooth operation and
prosperity of its industry and commerce, and for the purpose
of ensuring the economic development of the State, to provide
roads, bridges and associated services without any avoidable
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interruption. Main Roads recognises that the Union has the
right to take appropriate action to protect and improve the
working conditions and remunerations of their members. In
recognising these differing roles and responsibilities the par-
ties accept the need for a dispute settlement procedure and
commit themselves to the following to minimise disputes.

41.2 Commitment of Main Roads, its employees and the
Union: Main Roads commits itself to expeditiously deal with
any difference that may arise between itself and the Union or
any of them and their members. The Union and its members
commit themselves to resolve any differences with Main Roads
by consultation and negotiation.

41.3 Dispute Settlement Procedure
Any questions, disputes or difficulties arising under this In-

dustrial Agreement will be dealt in according with the
following—

41.3.1 Site discussions
(a) The employee and/or accredited Union representa-

tive shall discuss the matter with the employees
immediate supervisor.

(b) If the matter cannot be resolved satisfactorily at this
level it shall be referred by either party to a senior
Main Roads employee for resolution.

(c) If the matter still remains unresolved the employee
or their Union representative shall be provided with
facilities to make contact with an official of the Un-
ion and the senior Main Roads employee shall contact
a Main Roads Industrial Relations Officer.

41.3.2 Formal procedure.
These procedures are to be followed in the event that the

matter is not resolved under Sub-clause 41.3.1.
(a) As early as practicable meeting(s) are to be held ei-

ther on or off site as appropriate between the parties.
(b) If the matter cannot be resolved under (a) either party

may refer it to the Australian Industrial Relations
Commission for resolution.

41.4 Conditions
41.4.1 The parties commit themselves to maintain the status

quo and not take any industrial action during the course of the
dispute settlement procedure set out in Sub-Clause 41.3.

41.4.2 Subject to prior consultation between the parties this
procedure shall not apply to industrial action taken on a State
or Nation wide basis as a result of a formal decision of either
the Trades and Labour Council of Western Australia or the
Australian Council of Trade Unions. This in no way means
that Main Roads endorses such action.

41.5 Other
41.5.1 Industrial action in relation to this clause does not

include local stopwork meetings of short duration to enable
full time officials to report back on union business. As far as
practicable such meetings shall occur outside of normal work-
ing hours but may with prior agreement by Main Roads be
held during normal working hours.

41.5.2 Main Roads are to be notified of such meetings at
least 24 hours, or such lesser time as may be agreed, prior to
the meetings occurring.

41.6. The provisions of this clause do not apply in the case
of matters covered by Clause 43 (Discipline) or Clause 42
(Grievance Settlement).

42.—GRIEVANCE SETTLEMENT
42.1 When an employee considers they have a grievance the

matter shall be acted on in accordance with the provisions of
this clause.

42.2 The types of grievances that can be resolved under Sub-
clause 42.1 are as follows;

42.2.1 EEO Grievances—
• racial harassment;
• sexual harassment;
• discrimination or harassment due to a persons sex,

marital status, pregnancy, race, impairment, age, fam-
ily responsibility or family status, and political or
religious conviction.

42.2.2 Health and Safety Grievances
• Safety issues in the workplace
• Hazardous substances in the workplace
• Protective clothing and equipment

42.2.3 General Grievances: This covers a variety of griev-
ances that can occur from time to time in the workplace
excluding the following—

• Those referred to in Sub-clauses 42.2.1 and 42.2.2.
• Those referred to in Clauses 43 (Discipline) and 41

(Dispute Settlement).
• Those that have a formal appeal process such as griev-

ances relating to promotions or classifications.
42.3 Grievances will be handled in a manner which ensures

that they are resolved promptly, confidentially and in accord-
ance with legislative requirements.

42.4 Grievances will be considered seriously and sympa-
thetically and in all cases the utmost care will be taken to handle
them impartially by recognising the rights of all parties.

42.5 An employee who considers they have grounds for a
grievance may submit the grievance as follows—

42.5.1 EEO Grievances—To their line manager, an author-
ised Grievance Officer or an Advisory Services Officer.

42.5.2 Health and Safety Grievances—To their line man-
ager, their Health and Safety Representative or an Advisory
Services Officer.

42.5.3 General Grievances—To their line manager in the
first instance and if not resolved to be submitted in writing to
their branch manager.

42.6 The grievance should be reported as soon as practica-
ble after the grievance has arisen so as to enable the line
manager or other authorised person to remedy the grievance
rapidly and as near as possible to the point of origin.

42.7 The employee may request the assistance or presence
of the Union representative or other person of their choice as
provided for in Main Roads procedures at any stage of the
grievance resolution process.

42.8 An employee is not to be subject to any retaliation be-
cause they raised a grievance.

42.9 The provisions of this clause do not apply in the case of
matters covered by Clause 43 (Discipline) or Clause 41 (Dis-
pute Settlement).

43.—DISCIPLINE
43.1 Where an allegation of misconduct or inappropriate

work behaviour is made against an Employee, the matter shall
be investigated and subsequently acted upon in accordance
with the provisions of this clause.

43.2 Through all investigations and actions Main Roads shall
ensure that the principles of fairness, equity and natural jus-
tice are adhered to.

43.3 Employees shall be able to elect to have in attendance
at any meetings with Main Roads either their Union or repre-
sentative of their choice.

43.4 Where it is determined that action is to be taken against
an Employee, the following options are available to Main
Roads having regard to the level of seriousness of the alleged
offence/behaviour.

• Issuing of a written warning;
• Counselling the employee;
• Suspension with pay (this would only apply where

the matter needs further investigation and it is inap-
propriate for the employee to remain at work);

• Termination of the employees services;
• Summary dismissal;
• Other alternative arrangements as agreed with the

employee and the Union.
43.5 Main Roads, except where required by an external au-

thority, shall advise employees in advance of the
commencement of any investigations into their alleged mis-
conduct or inappropriate work behaviour.

43.6 Main Roads, except where required by an external au-
thority, shall on request provide employees with copies of all
documentation relevant to their alleged misconduct or
inappropriate work behaviour.
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43.7 Employees or the Union may make application to the
relevant Industrial Relations Commission in the case of termi-
nation or summary dismissal.

43.8 The provisions of this clause do not apply in the case of
matters covered by Clause 41 (Dispute Settlement) unless a
dispute exists or Clause 42 (Grievance Settlement) applies.

44.—NOTIFICATION OF CHANGE
44.1 Where Main Roads proposes to introduce major changes

in production, programme, organisation, structure or technol-
ogy that are likely to have significant effects on Employees,
Main Roads shall notify the Employees who may be affected
by the proposed changes and the Union before implementa-
tion.

44.2 For the purpose of this clause “significant effects” in-
clude termination of employment; major changes in the
composition, operation or size of Main Roads workforce or in
the skills required; elimination or diminution of job opportu-
nities, promotion opportunities or job tenure; the alteration of
hours of work; the need for retraining or transfer of Employ-
ees to other work or locations and restructuring of jobs.

Provided that where this Agreement or any other Agreement
makes provision for alteration of any of the matters referred to
in this clause an alteration shall be deemed not to have signifi-
cant effect.

44.3 Main Roads shall discuss with the Employees affected
and the Union, inter alia, the introduction of the changes re-
ferred to in Sub-clause 44.1, the effects the changes are likely
to have on Employees, measures to avert or mitigate the ad-
verse effects of such changes on Employees and shall give
prompt consideration to matters raised by the Employees and/
or the Union in relation to the changes.

44.4 The discussion shall commence as early as practicable
after a firm decision has been made by Main Roads to make
the changes referred to in Sub-clause 44.1 unless by prior ar-
rangement, the Union is represented on the body formulating
recommendations for change to be considered by Main Roads.

44.5 For the purposes of such discussion Main Roads shall
provide to the Employees concerned and the Union all rel-
evant information about the changes including the nature of
the changes proposed, the expected effects of the changes on
Employees and any other matters likely to affect Employees.
Provided that Main Roads shall not be required to disclose
confidential information, the disclosure of which would be
inimical to Main Roads interests.

45.—EMPLOYEE RECORD
45.1 Main Roads shall keep or cause to be kept an Employee

record showing—
• the name of each Employee;
• the nature of the work performed;
• the hours worked each day;
• the pay, allowances and overtime paid to each Em-

ployee
Any system of automatic recording by means of machines

shall be deemed to comply with the provision to the extent of
the information recorded.

45.2 The Employee record shall on demand be produced for
inspection by the duly authorised official of the Union during
Main Roads’ usual office hours and when necessary the duly
authorised official of the Union may take a copy of the record.

45.3 The Union shall —
• give prior notification to Main Roads on when it pro-

poses to inspect the record;
• not conduct interviews during normal working hours

in circumstances which will result in Main Roads’
business being unduly interrupted or otherwise ham-
pered; and

• treat with confidentiality any information obtained
from time and Employee records.

45.4 Main Roads office shall be deemed to be a convenient
place for the purposes of inspecting records and if for any
reason the time and salary record is not available when the
duly authorised official of the Union calls to inspect it, the
record will be made available for inspection at a mutually con-
venient time at Main Roads’ office.

45.5 Employees, subject to Main Roads convenience, shall
be entitled to examine and take copies of all material main-
tained on their personal file or other Main Roads information
relating to them. They can do this either directly or through an
authorised representative.

46.—RELATIONSHIP TO PARENT AWARD
46.1 This Enterprise Agreement shall be read in conjunction

with the Professional Engineers (Main Roads Department)
Award [1990] and the Government Officers Salaries Allow-
ance and Conditions Award [1989].

46.2 In the case of any inconsistencies, this Agreement shall
have precedence to the extent of the inconsistencies.

47.—PARTIES TO THE AGREEMENT
47.1 Employer
.....signed.....10/4/97
K C MICHAEL
(Commissioner of Main Roads)
47.2 Unions
.....signed.....14/4/97
D ROBINSON
(On behalf of the Civil Service Association
of Western Australia Incorporated )

ATTACHMENT A—PAY RATES
Engineering and Pay Annual

Science & Professional, Scale Pay rate
Technical and Clerical
Entry Level EL 22 260
Level 1 Year 1 1.1 24 455

Year 2 1.2 25 239
Year 3 1.3 26 022
Year 4 1.4 26 800
Year 5 1.5 27 582
Year 6 1.6 28 366
Year 7 1.7 29 268
Year 8 1.8 29 892
Year 9 1.9 30 811

Level 2 Year 1 2.1 31 916
Year 2 2.2 32 761
Year 3 2.3 33 649
Year 4 2.4 34 588
Year 5 2.5 35 571

Level 3 Year 1 3.1 36 922
Year 2 3.2 37 974
Year 3 3.3 39 059
Year 4 3.4 40 174

Level 4 Year 1 4.1 41 701
Year 2 4.2 42 898
Year 3 4.3 44 129

Level 2/4 Year 1 2.1 31 916
Year 2 2.3 33 649
Year 3 2.5 35 571
Year 4 3.2 37 974
Year 5 4.1 41 701
Year 6 4.3 44 129

Level 5 Year 1 5.1 46 502
Year 2 5.2 48 106
Year 3 5.3 49 773
Year 4 5.4 51 500

Level 6 Year 1 6.1 54 280
Year 2 6.2 56 168
Year 3 6.3 58 125
Year 4 6.4 60 213

Level 7 Year 1 7.1 63 415
Year 2 7.2 65 630
Year 3 7.3 68 041

Level 8 Year 1 8.1 71 959
Year 2 8.2 74 764
Year 3 8.3 78 245

Level 9 Year 1 9.1 82 590
Year 2 9.2 85 526
Year 3 9.3 88 876

Class 1 C1 93 939
Class 2 C2 99 006
Class 3 C3 104 067
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SUSTENANCE FOR CADETS DURING STUDY
PERIODS

Category Year of Study  Pay Rate
Fortnightly

 Rate
Category I
A Cadet attending a Western 259.56
Australian University who is 1st Year 298.78
not eligible to receive a living 2nd Year 335.86
away from home allowance as 3rd Year 368.56
defined in Category II 4th Year 381.70

5th Year
Fortnightly

 Rate
Category II
A Cadet attending a Western 344.62
Australian University whose 1st Year 399.12
ordinary place of residence is 2nd Year 449.24
outside a radius of 40 km from 3rd Year 492.84
the Perth GPO and who is 4th Year 508.22
obliged to live away from their 5th Year
ordinary residence.

Annual
 Rate

Category III
A Cadet attending an Australian 1st Year 7453
University in another State. 2nd Year 8627

3rd Year 9687
4th Year 10643
5th Year 10984

Special Supplementary Allowance
Full-time cadets in Categories II or III who are in residence

at a University College, are entitled to a special supplemen-
tary allowance to cover the cost of college accommodation.
The cost of accommodation in excess of $355 per fortnight is
reimbursed by Main Roads.

A Cadet who is living in accommodation other than a Uni-
versity College is also entitled to this allowance. However,
the reimbursement will not exceed the amount which would
have been payable if the Cadet was in residence at a College
of the University which they are required to attend.

ATTACHMENT B — MEAL AND ACCOMMODATION
ALLOWANCE RATES

1. Incidental Allowance
WA—South of 26th Parallel $8.40
WA—North of 26th Parallel & Interstate $9.55

2. Meals Allowance
WA—South of 26th Parallel
Breakfast $10.15
Lunch $10.15
Evening Meal $24.40

WA—North of 26th Parallel & Interstate
Breakfast $11.50
Lunch $14.40
Evening Meal $24.90

3. Meals and Accommodation Allowance
at a Hotel or Motel
Broome $191.30
Carnarvon $120.60
Christmas Island $128.50
Cocos Island $112.50
Dampier $138.55
Derby $132.55
Exmouth $142.55
Fitzroy Crossing $158.80
Gascoyne Junction $ 94.55
Halls Creek $163.55
Karratha $180.00
Kununurra $157.55
Marble Bar $119.55
Newman $184.55
Nullagine $106.50
Onslow $95.55
Pannawonica $120.55

Paraburdoo $197.55
Port Hedland $188.90
Roebourne $86.55
Sandfire $88.55
Shark Bay $122.75
Tom Price $152.55
Turkey Creek $93.55
Wickham $129.55
Wyndham $111.55

4. Meals and Accommodation Allowance
at a Hotel or Motel for the Perth
Metropolitan Area or Locality South of
the 26th Parallel
Perth Metropolitan Area $149.55
Locality South of the 26th Parallel $120.65

5. Meals and Accommodation Allowance at an Interstate
Hotel or Motel
Sydney $170.25
Melbourne $160.25
Other Capital Cities $151.40
Interstate Other Than Capital City $120.65

6. Meals and Accommodation Allowance
at Other than a Hotel or Motel
WA—South of 26th Parallel $53.10
Interstate & WA—North of 26th Parallel
(except Christmas and Cocos Islands) $60.30
Christmas and Cocos Islands $60.30

ATTACHMENT C — MOTOR VEHICLE ALLOWANCE
RATES

 Engine Displacement
(in Cubic Centimetres)

Over  Over  1600cc
2600cc 1600cc  & under

Area and Details - 2600cc

Rate per kilometre
MOTOR CAR

Perth Metropolitan Area 49.4 43.5 37.9

Central and Southern
Operational Centres 50.5 44.6 38.9

Northern Operational Centre 56.2 50.0 43.5

Goldfields/Esperance
Operational Centre 52.2 46.0 40

MOTOR CYCLE 17.1

ADDITIONAL RATE FOR
TOWING A CARAVAN 3.0

ADDITIONAL RATE FOR
TOWING A TRAILER 2.0

 ATTACHMENT D — DISTRICT ALLOWANCE RATES
AND BOUNDARIES

District Standard Town or Place Exceptions to Child
 Rate Exceptions Standard Component

Rate

6 $ 2 894 Nil Nil $ 100

5 $ 2 368 Fitzroy Crossing $ 3 188 $ 100
Halls Creek

Turner River Camp
Nullagine

Liveringa (Camballin) $ 2 962 $ 100
Marble Bar
Wittenoom
Karratha $ 2 789 $ 100

Port Hedland $ 2 594 $ 100

4 $ 1 193 Warburton Mission $ 3 206 $ 100
Carnarvon $ 1 123 $ 100

3 $ 752 Meekatharra $ 1 193 $ 100
Mount Magnet

Wiluna
Laverton
Leonora

Cue

2 $ 539 Kalgoorlie $ 562 $ 50
Boulder

Ravensthorpe $ 712 $ 50
Norseman

Salmon Gums
Marvel Loch
Esperance

1 Nil Nil Nil Nil
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District Allowance Map
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MERVON INDUSTRIAL AGREEMENT
No. AG 297 of 1996.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters and
Plasterers Union of Workers

and

Mervon Pty Ltd.

No. AG 297 of 1996.

Mervon Industrial Agreement.

COMMISSIONER P E SCOTT.

4 June 1997.

Order.
HAVING heard Mr G Giffard on behalf of the Applicant and
there being no appearance on behalf of the Respondent and by
consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

THAT the Mervon Industrial Agreement in the terms
of the following Schedule be registered on the 28th day
of April 1997.

(Sgd.) P.E. SCOTT,
[L.S.] Commissioner.

Schedule.

1.—TITLE
This Agreement will be known as the Mervon Industrial

Agreement.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Area and Parties Bound
4. Application
5. Duration
6. Dispute Settlement Procedure
7. Single Enterprise
8. Relationship with Awards
9. Enterprise Agreement

10. Wage Increase
11. Industry Standards
12. Clothing and Footwear
13. Training Allowance, Training Leave, Recognition of

Prior Learning
14. Seniority
15. Sick Leave
16. All-In Payments
17. Pyramid Sub-Contracting
18. Fares and Travelling
19. Drug and Alcohol, Safety and Rehabilitation Pro-

gram
Appendix A—Wage Rates
Appendix B—Drug and Alcohol, Safety and Reha-
bilitation Program

3.—AREA AND PARTIES BOUND
This is an Agreement between The Western Australian Build-

ers’ Labourers, Painters & Plasterers Union of Workers
(hereinafter referred to as the “Union”) and Mervon Pty Ltd
(hereinafter referred to as the “Company”) in the State of
Western Australia.

4.—APPLICATION
This Agreement shall be binding upon the Company, the

Union, its officers and members, and any person eligible to be
a member of the Union employed by the Company on work
covered by the terms of the Building Trades (Construction)
Award 1987, No. 14 of 1978 (the Award). There are approxi-
mately 3 employees covered by this agreement.

5.—DURATION
This Agreement shall commence from the first pay period

on or after the date of signing and shall continue in effect until
31 July 1999.

The parties agree to commence discussion on the terms and
conditions of any future agreement three calendar months prior
to the expiration of this Agreement.

6.—DISPUTE SETTLEMENT PROCEDURE
In relation to any questions, disputes or difficulties arising

out of the operation of this Agreement the dispute settlement
procedure that shall apply shall be in the same terms as that
outlined in Clause 46 Settlement of Disputes of the Award.

7.—SINGLE ENTERPRISE
It is agreed that this Agreement applies in respect of a single

enterprise as defined in Clause 41A(2) of the WA Industrial
Relations Act 1979, as amended (the “Act”).

8.—RELATIONSHIP WITH AWARDS
This Agreement shall be read wholly in conjunction with

the Award. Where this Agreement is silent on rates of pay and
other matters pertaining to the employment relationship, the
Award shall apply. Where there is conflict between the rates
of pay, conditions, allowances and other matters in this Agree-
ment and the Award the higher rate shall apply.

9.—ENTERPRISE AGREEMENT
It is agreed that in the event of the Union and the Company

agreeing on the terms of a comprehensive enterprise agree-
ment, this Agreement may be terminated in accordance with
the requirements of the Act.

10.—WAGE INCREASE
This Agreement provides for increases in the hourly rate

resulting in the wage rates in the Appendix A—Wage Rates.

11.—INDUSTRY STANDARDS
It is a term of this Agreement that the Company will con-

tinue to meet its current level of payment into the Western
Australian Construction Industry Redundancy Fund and will
immediately increase its level of payment into the Construc-
tion + Building Unions Superannuation Scheme to $50 per
week per employee.

12.—CLOTHING AND FOOTWEAR
1. The following items will be supplied to each employee by

the Company, upon the completion of five working days.
(a) 1 pair safety boots, and will be replaced on a fair

wear and tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each employee employed during the

period 1 April to 31 October. (One issued per year)
2. The Company will also make available to each employee,

when requested by them, sun screen lotion and sun brims to fit
over safety helmets.

13.—TRAINING ALLOWANCE, TRAINING LEAVE,
RECOGNITION OF PRIOR LEARNING

1. A training allowance of $11.00 per week per worker shall be
paid by the employer to the Union Education and Training Fund.

2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calendar year pro-
rata to attend courses conducted or approved by the NBCITC.
The employers approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer’s operations. The onus shall
rest with the employer to demonstrate an inability to grant
leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other than—

course fees
course books and materials
payment of ordinary time earnings for such absence.
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For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.

3. The employer will actively encourage employees to seek
formal recognition of their skills (recognition of prior learn-
ing), and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen’s Rights Cer-
tificates.

14.—SENIORITY
1. The parties agree the continuity of employment is desir-

able wherever possible, and that where it is not possible,
employees will be retrenched in order of seniority.

2. When applying the “first on last off” principle it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a state basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where the employees’ individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
6—Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements with
the Company.

15.—SICK LEAVE
For sick leave accrued after the date of signing this agree-

ment the following will apply—
(a) The Company’s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination.

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is
re-engaged within a period of six months, the un-
paid balance of sick leave shall continue from the
date of re-engagement.

16.—ALL-IN PAYMENTS
1. All-In methods of payments shall be prohibited.
2. “All-In Payments” means any system of payment that is

hourly, weekly, or daily which is either in lieu of payment for
overtime, or in lieu of one or more of the various award condi-
tions such as annual leave, public holiday payments, inclement
weather, etc.

Provided that All-In payments do not include casual engage-
ment on terms prescribed by the appropriate Award or
Agreement.

3. If an employer has been paying an employee an all in-rate
he/she shall be required to pay to the employee the difference
(if any) between the employee’s actual earnings and what the
employee would have earned had he/she been paid award rates
and conditions during his period of employment.

In addition to making the appropriate taxation deductions
from the employee’s wages, the employer shall also be re-
quired to make the appropriate contributions to the C+BUSS
and Portable Long Service Leave Schemes.

4. If any party is of the view that this principle has been
breached or is aware of a contracting arrangement on a site
that is let to circumvent the payments prescribed under the
award or this clause, the matter may, if not resolved by the
head contractor, be negotiated between the parties or referred
to the Western Australian Industrial Relations Commission.

5. Any industrial action that may arise, shall be confined to
the employer in breach of this clause.

17.—PYRAMID SUB-CONTRACTING
1. “Pyramid Sub-Contracting” is defined as the practice of a

sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-con-
tractor.

2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the contract
and intends to engage a specialist sub-contractor to perform

that work, that section may be re-let to a specialist sub-con-
tractor.

3. Further provided that when a sub-contract is let for labour
and material, a labour-only sub-contract may be let by the sub-
contractor, but it is unacceptable as a principle for further
labour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.

5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the par-
ties shall discuss and determine the issue in accordance with
the agreement dispute resolution procedure. In any event of a
disagreement, the matter shall be negotiated further between
the parties or referred to the Western Australian Industrial
Relations Commission. Whilst these procedures are undertaken
no industrial action shall occur.

18.—FARES AND TRAVELLING
In addition to Clause 12A of the award the following travel

payments shall be made in the form of a daily payment (on
days worked)—

(i) $4 per day to be paid from 1 September 1996 to 31
December 1996;

(ii) $6.15 per day to be paid from 1 January 1997.

19.—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix B—Drug
and Alcohol, Safety and Rehabilitation Program.

Signed for and on behalf of—
The Union Common Seal

  (signed)           
Date: 7/11/96

The Company Mervon Pty Ltd   (signed)           
Date: 7/11/96
T Halpin            

(Print name)

APPENDIX A—WAGE RATES
Date of 1 August 1 February
Signing 1996 1997

Hourly Rate Hourly Rate Hourly Rate
Labourer Group 1 $14.21 $14.66 $15.11
Labourer Group 2 $13.71 $14.15 $14.59
Labourer Group 3 $13.35 $13.77 $14.20
Plasterer, Fixer $14.76 $15.23 $15.70
Painter, Glazier $14.43 $14.89 $15.35
Signwriter $14.73 $15.20 $15.68

APPENDIX B—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

1. PRINCIPLE
People dangerously affected by alcohol and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.

2. FOCUS
• Site safety and the involvement of the site safety com-

mittee
• Peer intervention and support
• Rehabilitation

3. WORKPLACE POLICY
a) A person who is dangerously affected by drugs or

alcohol will not be allowed to work until that person
can work in a safe manner.

b) The decision on a persons ability to work in a safe
manner will be made by the safety committee, or on
projects with no safety committee, by a body of at
least equal numbers of employee/employer repre-
sentatives.

c) There will be no payment of lost time to a person
unable to work in a safe manner.

d) If this happens 3 times the worker shall be given a
written warning and made aware of the availability



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 145377 W.A.I.G.

of treatment/counselling. If the worker refuses help
he/she may be transferred/dismissed the next time
he/she is dangerously affected.

e) For the purposes of disciplinary action a warning shall
be effective for a period of 12 months from the date
of issue.

f) A worker having problems with alcohol and or other
drugs—

• Will not be sacked if he/she is willing to get
help.

• Must undertake and continue with the recom-
mended treatment to maintain the protection
of this program.

• Will be entitled to sick leave or leave without
pay while attending treatment.

4. IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will—
a) Clearly state its endorsement of the BTG Drug and

Alcohol program and comply with it.
b) Provide access at an agreed time and venue for a

representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.

c) Authorise the attendance of appropriate company per-
sonnel, eg: Safety delegate/officer, safety committee
members, union delegate, consultative committee
members(s) at the two hour BTG Drug and Safety in
the Workplace training course.

MULTI GLASS INDUSTRIAL AGREEMENT
No. AG 77 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters and
Plasterers Union of Workers and The Construction, Mining,
Energy, Timberyards, Sawmills and Woodworkers Union of

Australia, Western Australian Branch

and

Multi Glass and Aluminium Fabricators Pty Ltd.

No. AG 77 of 1997.

Multi Glass Industrial Agreement.

COMMISSIONER P E SCOTT.

4 June 1997.

Order.
HAVING heard Mr G Giffard on behalf of the Applicant and
there being no appearance on behalf of the Respondent and by
consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

THAT the Multi Glass Industrial Agreement in the terms
of the following Schedule be registered on the 28th day
of April 1997.

(Sgd.) P.E. SCOTT,
[L.S.] Commissioner.

Schedule.

1.—TITLE
This Agreement will be known as the Multi Glass Industrial

Agreement.

2.—ARRANGEMENT
1. Title
2. Arrangement

3. Area and Parties Bound
4. Application
5. Duration
6. Dispute Settlement Procedure
7. Single Enterprise
8. Relationship with Awards
9. Enterprise Agreement

10. Wage Increase
11. Industry Standards
12. Clothing and Footwear
13. Training Allowance, Training Leave, Recognition of

Prior Learning
14. Seniority
15. Sick Leave
16. All-In Payments
17. Pyramid Sub-Contracting
18. Fares and Travelling
19. Drug and Alcohol, Safety and Rehabilitation Pro-

gram
Appendix A—Wage Rates
Appendix B—Drug and Alcohol, Safety and Reha-
bilitation Program

3.—AREA AND PARTIES BOUND
This is an Agreement between The Western Australian Build-

ers’ Labourers, Painters & Plasterers Union of Workers and
The Construction, Mining, Energy, Timberyards, Sawmills and
Woodworkers Union of Australia, Western Australian Branch
(hereinafter referred to as the “Unions”) and Multi Glass and
Aluminium Fabricators Pty Ltd (hereinafter referred to as the
“Company”) in the State of Western Australia.

4.—APPLICATION
This Agreement shall be binding on the Company, the Un-

ions, its officers and members, and any person eligible to be a
member of the Unions employed by the Company on work
covered by the terms of the Building Trades (Construction)
Award 1987, No. 14 of 1978 (the “Award”). There are ap-
proximately 2 employees covered by this agreement.

5.—DURATION
This Agreement shall commence from the first pay period

on or after the date of signing and shall continue in effect until
31 July 1997

The parties agree to commence discussion on the terms and
conditions of any future agreement three calendar months prior
to the expiration of this Agreement.

6.—DISPUTE SETTLEMENT PROCEDURE
In relation to any questions, disputes or difficulties arising

out of the operation of this Agreement the dispute settlement
procedure that shall apply shall be in the same terms as that
outlined in Clause 46 Settlement of Disputes of the Award.

7.—SINGLE ENTERPRISE
It is agreed that this Agreement applies in respect of a single

enterprise as defined in Clause 41A(2) of the WA Industrial
Relations Act 1979, as amended (the “Act”).

8.—RELATIONSHIP WITH AWARDS
This Agreement shall be read wholly in conjunction with

the Award. Where this Agreement is silent on rates of pay and
other matters pertaining to the employment relationship, the
Award shall apply. Where there is conflict between the rates
of pay, conditions, allowances and other matters in this Agree-
ment and the Award the higher rate shall apply.

9.—ENTERPRISE AGREEMENT
It is agreed that in the event of the Unions and the Company

agreeing on the terms of a comprehensive enterprise agree-
ment, this Agreement may be terminated in accordance with
the requirements of the Act.

10.—WAGE INCREASE
This Agreement provides for increases in the hourly rate

resulting in the wage rates in the Appendix A—Wage Rates.

11.—INDUSTRY STANDARDS
It is a term of this Agreement that the Company will con-

tinue to meet its current level of payment into the Western
Australian Construction Industry Redundancy Fund and will
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immediately increase its level of payment into the Construc-
tion + Building Unions Superannuation Scheme to $50 per
week per employee.

12.—CLOTHING AND FOOTWEAR
1. The following items will be supplied to each employee by

the Company, upon the completion of five working days.
(a) 1 pair safety boots, and will be replaced on a fair

wear and tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each employee employed during

the period 1 April to 31 October. (One issued per
year)

2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to fit
over safety helmets.

13.—TRAINING ALLOWANCE, TRAINING LEAVE,
RECOGNITION OF PRIOR LEARNING

1. A training allowance of $11.00 per week per worker shall
be paid by the employer to the Union Education and Training
Fund.

2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calendar year pro-
rata to attend courses conducted or approved by the NBCITC.
The employers approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time for taking leave shall be arranged so as to mini-
mise any adverse effect on the employer’s operations. The onus
shall rest with the employer to demonstrate an inability to grant
leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other
than—

course fees
course books and materials
payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.

3. The employer will actively encourage employees to seek
formal recognition of their skills (recognition of prior learn-
ing), and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen’s Rights Cer-
tificates.

14.—SENIORITY
1. The parties agree the continuity of employment is desir-

able wherever possible, and that where it is not possible,
employees will be retrenched in order of seniority.

2. When applying the “first on last off” principle it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a state basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where the employees’ individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
6—Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements with
the Company.

15.—SICK LEAVE
For sick leave accrued after the date of signing of this agree-

ment the following will apply—
(a) The Company’s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination.

 (b) If an employee who has been terminated by the Com-
pany without exercising the above option is
re-engaged within a period of six months, the un-
paid balance of sick leave shall continue from the
date of re-engagement.

16.—ALL-IN PAYMENTS
1. All-In methods of payments shall be prohibited.
2. “All-In Payments” means any system of payment that is

hourly, weekly, or daily which is either in lieu of payment for
overtime, or in lieu of one or more of the various award condi-
tions such as annual leave, public holiday payments, inclement
weather, etc.

Provided that All-In payments do not include casual engage-
ment on terms prescribed by the appropriate Award or
Agreement.

3. If an employer has been paying an employee an all in-rate
he/she shall be required to pay to the employee the difference
(if any) between the employee’s actual earnings and what the
employee would have earned had he/she been paid award rates
and conditions during his period of employment.

In addition to making the appropriate taxation deductions
from the employee’s wages, the employer shall also be re-
quired to make the appropriate contributions to the C+BUSS
and Portable Long Service Leave Schemes.

4. If any party is of the view that this principle has been
breached or is aware of a contracting arrangement on a site
that is let to circumvent the payments prescribed under the
award or this clause, the matter may, if not resolved by the
head contractor, be negotiated between the parties or referred
to the Western Australian Industrial Relations Commission.

5. Any industrial action that may arise, shall be confined to
the employer in breach of this clause.

17.—PYRAMID SUB-CONTRACTING
1. “Pyramid Sub-Contracting” is defined as the practice of a

sub-contractor, to whom a sub-contract is originally awarded, sub-
letting that contract or part thereof to another sub-contractor.

2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the contract
and intends to engage a specialist sub-contractor to perform
that work, that section may be re-let to a specialist sub-con-
tractor.

3. Further provided that when a sub-contract is let for labour
and material, a labour-only sub-contract may be let by the sub-
contractor, but it is unacceptable as a principle for further
labour-only subcontracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.

5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the par-
ties shall discuss and determine the issue in accordance with
the agreement dispute resolution procedure. In any event of a
disagreement, the matter shall be negotiated further between
the parties or referred to the Western Australian Industrial
Relations Commission. Whilst these procedures are undertaken
no industrial action shall occur.

18.—FARES AND TRAVELLING
In addition to Clause 12A of the award the following travel

payments shall be made in the form of a daily payment (on
days worked) of $6.15 per day to be paid from 1 January 1997.

19.—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix B—Drug
and Alcohol, Safety and Rehabilitation Program.

Signed for and on behalf of—
The Union Common Seal

  (signed)                     
BLPPU
Date: 17/3/97
Common Seal
  (signed)                     
CMETU
Date: 17/3/97
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The Company Multi Glass &
Aluminium
Fabricators Pty Ltd   (signed)                     

Date: 13/3/97
DAVID J HEGARTY  
(Print name)

APPENDIX A—WAGE RATES
Date of Signing

Hourly Rate
$

Carpenter 15.80
1st Year Apprentice 6.64
2nd Year Apprentice 8.69
3rd Year Apprentice 11.85
4th Year Apprentice 13.90
Labourer Group 1 $15.11
Labourer Group 2 $14.59
Labourer Group 3 $14.20
Painter, Glazier 15.35
1st Year Apprentice 6.45
2nd Year Apprentice 8.44
3rd Year Apprentice 11.51
4th Year Apprentice 13.51

APPENDIX B—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

1. PRINCIPLE
People dangerously affected by alcohol and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.

2. FOCUS
• Site safety and the involvement of the site safety com-

mittee
• Peer intervention and support
• Rehabilitation

3. WORKPLACE POLICY
a) A person who is dangerously affected by drugs or

alcohol will not be allowed to work until that person
can work in a safe manner.

b) The decision on a persons ability to work in a safe
manner will be made by the safety committee, or on
projects with no safety committee, by a body of at
least equal numbers of employee/employer repre-
sentatives.

c) There will be no payment of lost time to a person
unable to work in a safe manner.

d) If this happens 3 times the worker shall be given a
written warning and made aware of the availability
of treatment/counselling. If the worker refuses help
he/she may be transferred/dismissed the next time
he/she is dangerously affected.

e) For the purposes of disciplinary action a warning shall
be effective for a period of 12 months from the date
of issue.

f) A worker having problems with alcohol and or other
drugs—

• Will not be sacked if he/she is willing to get
help.

• Must undertake and continue with the recom-
mended treatment to maintain the protection
of this program.

• Will be entitled to sick leave or leave without
pay while attending treatment.

4. IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will—
a) Clearly state its endorsement of the BTG Drug and

Alcohol program and comply with it.
b) Provide access at an agreed time and venue for a

representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.

c) Authorise the attendance of appropriate company per-
sonnel, eg: Safety delegate/officer, safety committee
members, union delegate, consultative committee
members(s) at the two hour BTG Drug and Safety in
the Workplace training course.

NELSON POINT AND FINUCANE ISLAND
CAPACITY EXPANSION PROJECT—PORT

HEDLAND AGREEMENT 1997-1998
No. AG 113 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

John Holland Construction & Engineering Pty Ltd and
Others

and

The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers—Western Australian

Branch and Others.

No. AG 113 of 1997.

Nelson Point and Finucane Island Capacity Expansion
Project—Port Hedland Agreement 1997-1998.

15 May 1997.

Order.
HAVING heard Mr T. Dobson on behalf of the Applicants and
Mr G.C. Sturman as agent for The Automotive, Food, Metals,
Engineering, Printing and Kindred Industries Union of Work-
ers—Western Australian Branch and Ms J.L. Harrison as agent
for The Construction, Mining, Energy, Timberyards, Sawmills
and Woodworkers Union of Australia—Western Australian
Branch, and by consent, the Commission, pursuant to the pow-
ers conferred on it under the Industrial Relations Act, 1979,
hereby orders—

THAT the agreement made between the parties in the
terms of the following schedule and lodged in the Com-
mission on the 8th day of May, 1997 entitled Nelson Point
and Finucane Island Capacity Expansion Project—Port
Hedland Agreement 1997-1998 be registered as an in-
dustrial agreement.

(Sgd.) G.L. FIELDING,
[L.S.] Senior Commissioner.

NELSON POINT AND FINUCANE ISLAND

CAPACITY EXPANSION PROJECT

PORT HEDLAND AGREEMENT 1997—1998

AS REGISTERED WITH THE
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS

COMMISSION

Dated 15/4/97

TABLE OF CONTENTS
Page No.

Pre-amble 1
Section One—Administration of the Agreement 1
1.1 Title 1
1.2 Parties 1
1.3 Scope of Agreement 2
1.4 Period of Operation 2
1.5 No Extra Claims 2
1.6 Not to be Used As a Precedent 2
Section Two—Efficiency Measures 3
2.1 Objectives 3
2.2 Utilisation of Work Skills 3



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 77 W.A.I.G.1456

Page No.
2.3 Agreement Best Practice Processes 4
2.4 Project Consultation and Communication 4
2.5 Essential Works Procedure 5
2.6 Dispute Resolution Procedures 5
2.7 Demarcation Procedures 7
2.8 Site Security and Safety Requirements 8
Section Three—Wages Allowances and Employment
Conditions 8
3.1 Application of Awards 8
3.2 Wage Rates 8
3.3 Allowances 11
3.4 Agreement Incentive Payment 12
3.5 Living Away From Home Allowance 13
3.6 Ex-gratia Local Living Subsidy 14
3.7 Rest and Recreation Leave 14
3.8 Daily Travel Payment 15
3.9 Agreement Conditions 15
3.10 Cyclone Procedures 18
Appendix A—Signatories 20

PRE-AMBLE
The rates and conditions of employment contained in this

Agreement recognise that the major project construction work
being undertaken at Nelson Point and Finucane Island is un-
dertaken at the same time as the overall major construction
activity applicable on BHP facilities in Port Hedland.

SECTION ONE—ADMINISTRATION OF THE
AGREEMENT

1.1 Title
This Agreement shall be known as the Nelson Point and

Finucane Island Capacity Expansion Project—Port Hedland
Agreement 1997—1998.

1.2 Parties
The parties to this Agreement are the following employers

(herein referred to as the employers or employer) undertaking
work on the project as a common enterprise through associa-
tion with the project managers Fluor Daniel Pty Ltd and Sinclair
Knight Merz Pty Ltd—

John Holland Construction & Engineering Pty Ltd;
Kilpatrick Green Pty Ltd;
O’Donnell Griffin A Division of Grinnell Asia Pacific
Pty Ltd.
Pacific Industrial Company.

and the following organisations of employees and their mem-
bers undertaking work within the scope of this Agreement—

Automotive, Food, Metals, Engineering, Printing and Kin-
dred Industries Union, Western Australian Branch.
Communications, Electrical, Electronic, Energy, Informa-
tion, Postal, Plumbing and Allied Services Union of
Australia, Western Australian Branch.
Construction, Mining, Energy, Timber Yards, Sawmills
and Woodworkers Union of Australia, Western Australia
Branch.

The number of employees covered by this Agreement at the
date of Agreement was 50.

1.3 Scope of Agreement
This Agreement shall apply to all of the construction work,

undertaken by the employers on site at Nelson Point and
Finucane Island in Port Hedland as part of the Capacity Ex-
pansion Project as managed by Fluor Daniel Pty Ltd or Sinclair
Knight Merz Pty Ltd, by employees engaged full time on site
under the terms and conditions of the following Awards—

Metal Trades General Award Part II Construction;
Electrical Contracting Industry Award;
Engine Drivers (Building & Steel) Construction Award.

in classifications relevant to the construction of this project.
1.4 Period of Operation
Unless otherwise provided for in this Agreement the terms of

this Agreement shall come into operation and apply on and from
the date of agreement between the parties being 1st May 1997
and shall continue in operation until the completion of construc-
tion work on the project, expected to be in December 1998.

1.5 No Extra Claims
This Agreement is made in full and final settlement of all

claims with respect to terms and conditions of employment in
relation to this project and the parties to this Agreement shall
not make any further claims with respect to this project for the
period of operation of this Agreement.

The package of rates and conditions contained in this Agree-
ment are recognised by the parties as covering all circumstances
and disabilities of major construction work covered by this
Agreement from commencement through all phases to practi-
cal completion.

1.6 Not To Be Used As A Precedent
This Agreement shall not be used in any manner whatsoever

as justification to obtain similar arrangements or benefits on
any other works, project, plant or enterprise.

Specifically the terms of this Agreement will not be used as
a basis for claims on any other construction work that may be
undertaken in relation to BHP Iron Ore Pty Ltd operations at
Nelson Point and Finucane Island.

SECTION TWO—EFFICIENCY MEASURES
2.1 Objectives
This Agreement is designed to enable the project managers,

employers, their employees and their union(s) to co-operate
with the objective of ensuring a safe, successful and timely
completion of work on the project.

All parties are committed to—
providing high standards of occupational health and safety
on the site;
promoting, and co-operating in achieving, the best use of
employee skills in constructing the project;
eliminating industrial relations lost time by the resolu-
tion of conflicts in accordance with agreed procedures;
achieving a productive and efficient working environment
on the project;
facilitating a co-operative approach to employment rela-
tionships;
taking steps to improve and enhance communication be-
tween employees and management/supervisors; and
to individually and collectively recognise the responsibility
to respect and care for the environment in which we work.

Should during the life of this Agreement any changes to the
project works be required to ensure these objectives are at-
tained, all parties are committed to participate as requested in
a process of consultation and co-operation to discuss and agree
on the implementation of such measures as may be required.

2.2 Utilisation of Work Skills
The parties to this Agreement are committed to co-operate

positively to encourage the best utilisation of workforce skills
in the construction of this project.

The following commitments are made on this basis—
That employees will carry out all directions and duties
that are within the scope of their skills and training, whilst
ensuring that safety and quality requirements of the project
are maintained.
Employees will comply with any reasonable request to
work overtime within the requirements of the project at
the appropriate rate as prescribed in the relevant award.
Unions party to this Agreement will not impose any ban
or limitation on the working of such overtime.
Where shift work is required, the unions will not place
any restrictions or limitations on such shift work, and em-
ployees will agree to work such shift work as reasonably
required by the employer.

2.3 Agreement Best Practice Processes
Avoidance of Industrial Disputes
2.3.1 Intent

Consistent with this Agreement’s objectives, the par-
ties are committed to exhausting to finality the
procedures outlined in this Agreement to resolve is-
sues, difficulties and questions arising on the project.

2.3.2 Goal
On completion of this Agreement a project goal is to
have a dispute free construction and commissioning
phase by resolving grievances without the need to
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resort to strike action, lockouts or any other form of
ban or limitation on the performance of work.

2.3.3 Awareness
It is the view of the parties that all employers and
employees are well versed in the processes available
in this Agreement to resolve grievances and in that
regard project consultation and communication proc-
esses will be used to ensure all concerned are aware
of the requirements of this clause.

2.4 Project Consultation and Communication
In order to assist to achieve a harmonious working relation-

ship and to assist to ensure that the construction program set
for the project is maintained, regular and ongoing consulta-
tion between the employer and the employees will be required
to ensure co-operation is provided.

The employer will ensure that supervision informs employ-
ees who are to carry out the various elements of the contract,
what is to be done, what work methods, materials and tools
are to be used and what specific hazards may be encountered.

Employees are to be encouraged to contribute to this proc-
ess with the view of contributing to ensure that work on the
project is undertaken in the most safe and productive manner
and to the highest quality standards.

2.5 Essential Works Procedure
It is recognised by the parties to this Agreement that the work

covered by this Agreement will include certain essential works.
Work that is undertaken on the operating plant at Nelson

Point or Finucane Island which involves work to ensure the
plant continues operation, such as emergency repair or rectifi-
cation work, or work that involves the preparation for and
partial shutdown of the plant to allow alterations or additions
to the plant, is the work described as essential work.

It is the objective of the parties that the essential work will
be carried out uninterrupted.

To assist in the objective to help eliminate industrial action
that may directly or indirectly effect the carrying out of essen-
tial work the parties will strictly adhere to the dispute settlement
procedures in clause 2.6.1.

2.6 Disputes Resolution Procedures
In the resolution of industrial issues in relation to employ-

ees covered by this Agreement the parties agree that—
Action will not be taken by employees party to this Agree-
ment that will disrupt the normal operational activities of
BHP Iron Ore Pty Ltd operations external to the Capacity
Expansion Project and further, it is the intention of the
parties to this Agreement to ensure that any industrial dis-
putation that may occur should not interrupt the normal
production operations of BHP Iron Ore Pty Ltd;
employees covered by this Agreement should not become
involved in support of issues raised on the HBI Project, or
BHP Iron Ore Pty Ltd production operations because any
issue raised will be considered and dealt with specific to
the circumstances of the Capacity Expansion Project.

Any issue or concern shall be subject to the following pro-
cedure—

2.6.1 Steps to Resolve Questions, Disputes or Difficulties
(i) The employee concerned and if requested by

the employee, his/her shop steward will raise
the matter with the immediate supervisor for
resolution.

(ii) If not resolved, the employee and his/her shop
steward concerned shall raise the matter with
the next more senior on site manager of the
employer for resolution.

(iii) If not resolved, the employee and his/her shop
steward may involve the appropriate local un-
ion organiser who shall attempt to seek a
solution with the employers senior site man-
ager and the employers representative
(CCIWA).

(iv) If not resolved, the matter may be referred to
the appropriate Perth based full time union
official who will discuss the matter with sen-
ior management of the company and their
representative.

(v) If still not resolved, either party may refer the
matter to the Western Australian Industrial Re-
lations Commission for the State Agreement.

Sensible time limits shall be allowed to resolve the
matter during steps (i) to (iv) of the procedure.
While the above process is being pursued, work shall
continue as normal. The emphasis will be on an
agreed settlement of an issue so as to avoid lost time
and the loss of the Incentive Payment provided for
in Clause 3.4 of this Agreement, which would be
forfeited in any week industrial action occurs.
Where any questions, disputes or difficulties arise un-
der the Award or this Agreement, the provisions of this
clause shall be applied in resolving these matters.

2.6.2 Authorised Meetings
(i) It is recognised that from time to time the

union(s) may wish to convene workforce meet-
ings to discuss or report on relevant issues
relating to the project.

(ii) Where such meetings are convened by the
unions(s) they shall occur at the most conven-
ient time so as not to interrupt the work
programme, i.e. prior to commencement of
work, shift breaks, smoko or lunch break.

(iii) The location of the meeting shall be outside
the site for safety requirements.

(iv) Meetings which are likely to intrude into work-
ing hours will need to be agreed by the
employer concerned to prevent the loss of the
Incentive Payment as prescribed in Clause 3.4
of this Agreement.

(v) Agreement to hold authorised meetings will
not be unreasonably withheld provided the fol-
lowing conditions are met—

A request indicating the purpose of the
meeting is made by an officer of the rel-
evant union to the employer.
Notice, preferably 24 hours prior to the
intended meeting, shall be given to the
employer to consider the request and re-
spond.
A reasonable time limit will be agreed.
Any agreed meeting during working
hours will be unpaid.
The union will advise the workforce that
the meeting is authorised for the purpose
of the Incentive Payment.
Should normal work not resume after the
meeting, the Incentive Payment will be
forfeited.

(vi) Any meeting not agreed by the employer con-
cerned will result in the loss of the Incentive
Payment.

2.6.3 Review Process
The parties will meet periodically to review the ap-
plication of this Clause to determine its effectiveness
and whether reinforcement of the correct procedures
to be followed is deemed necessary.

2.7 Demarcation Procedures
(i) In the event that two or more unions compete for the

same work and an issue of demarcation arises, the
unions agree that the issue will be resolved off site
through the appropriate union processes without dis-
ruption to work.

(ii) While these processes are being followed, the em-
ployer shall allocate the work on the on site
pre-dispute basis and the status quo shall remain until
the issue has been resolved.

(iii) No party shall be prejudiced as to final settlement by
the continuance of work on the pre dispute basis.

(iv) If the unions are unable to resolve the demarcation,
they shall refer the matter to the appropriate Indus-
trial Relations Commission without recourse to
industrial action, for resolution.
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2.8 Site Security and Safety Requirements
All parties to this Agreement acknowledge the importance

of complying with and observing all security and safety rules
and regulations set down for the project, particularly in the
environment of major construction work being undertaken in
an operating plant.

SECTION THREE—WAGES ALLOWANCES AND
EMPLOYMENT CONDITIONS

3.1 Application of Awards
Except as provided in this Agreement, the terms and condi-

tions of employment of each employee covered by this Agreement
shall be in accordance with the relevant industrial Award.

Where any provision of this document is inconsistent with
the provisions of any relevant Award, then the provisions of
this document shall apply.

However, if a matter is not covered by this document then
all conditions of employment shall be in accordance with the
relevant Award.

3.2 Wage Rates
Employees bound by the terms of this Agreement shall be paid

the wage rates shown below on and from the dates indicated ac-
cording to their classification as per the relevant Award. Any future
changes in Award rates will not affect these agreed schedules.

(A) Metal Trades (General) Award 1996—Part II Con-
struction
Classification 1/1/97 1/4/97 1/10/97 1/4/98 1/10/98
Instrumentation and Controls
Tradesman 715.82 737.00 758.82 781.29 804.44
Instrumentation Tradesman—
Complex Systems 656.31 675.71 695.69 716.27 737.47
Instrument Tradesman 642.40 661.38 680.93 701.07 721.81
Scientific Instrument Maker 642.40 661.38 680.93 701.07 721.81
Welder—Special Class 631.68 650.34 669.56 689.36 709.75
Welder 621.20 639.55 658.45 677.91 697.96
Electrician Special Class 656.31 675.71 695.69 716.27 737.47
Electrical Fitter 621.20 639.55 658.45 677.91 697.96
Electrical Installer 621.20 639.55 658.45 677.91 697.96
Boilermaker 621.20 639.55 658.45 677.91 697.96
Tradesman the greater part of
whose time is occupied in marking
off and/or template making 626.38 644.88 663.94 683.57 703.79
Mechanical Tradesman—Special
Class 656.31 675.71 695.69 716.27 737.47
Tradesperson 621.20 639.55 658.45 677.91 697.96
Pipe Fitter 621.20 639.55 658.45 677.91 697.96
Certificated Rigger or Scaffolder 576.52 593.82 611.63 629.98 648.88
Rigger or Scaffolder—Other 561.49 578.33 595.68 613.56 631.97
Tool and Material Storeman 544.61 560.95 577.78 595.11 612.96
Tradesperson’s Assistant 527.12 542.93 559.22 576.00 593.28
Tradesman’s Assistant—who from
time to time uses a grinding machine 530.82 546.74 563.14 580.04 597.44
Lagger—
 First 6 months’ experience 526.01 541.79 558.04 574.79 592.03
 2nd & 3rd 6 months’ experience 530.33 546.24 562.63 579.50 596.89
 4th & 5th 6 months’ experience 535.74 551.81 568.36 585.42 602.98
 thereafter 538.82 554.98 571.63 588.79 606.45
Grinder using portable machine 535.87 551.95 568.51 585.56 603.13
Crane Attendant and Dogman 561.49 578.33 595.68 613.56 631.97
Labourer 501.50 516.55 532.05 548.00 564.44
*Tool Allowance is included in the weekly rate. If not paid because tools are provided, weekly
rate should be reduced by $9.70

(B) Electrical Contracting Industry Award
Classification 1/1/97 1/4/97 1/10/97 1/4/98 1/10/98
Level 1
(i * Electronics Tradesman 742.84 764.84 787.50 810.84 834.88
Level 2
(i) * Electrician—Special Class 670.89 690.73 711.17 732.22 753.90
(ii) * Instrument Fitter/

Electrical Grade 2 680.38 700.51 721.24 742.59 764.58
Level 3
(i) * Electrical Installer 641.08 660.03 679.55 699.65 720.35
(ii) * Electrical Fitter 641.08 660.03 679.55 699.65 720.35
(iii)* Instrument Fitter/ 662.77 682.37 702.56 723.35 744.77

Electrical Grade 1
(iv) Linesman—Grade 1 631.58 650.53 670.05 690.15 710.85
(i.e. with not less than 3 years
experience as a Linesman)
(v) Cable Joiner 631.58 650.53 670.05 690.15 710.85
Level 4
(i) Linesman—Grade 2 609.41 627.69 646.52 665.92 685.90
(i.e. with not less than 3 years
experience as a Linesman)
Level 5
(i) Electrical Assistant 542.15 558.41 575.16 592.41 610.18
* (i) A Tool Allowance of $9.50 per week has been added to the above rates where

applicable to make up the weekly all purpose rate. If this allowance does not
apply, the rate should be reduced accordingly. In addition, a licence allowance
of $14.00 per week, where applicable is to be added to the above rate for all
purposes.

(ii) A flat per week amount of $19.70 is to be paid as per the provisions of Clause
27 of the Award for all classifications above.

(C) Engine Drivers (Building and Steel Construction) Award
Column A
Large Industrial Undertaking
Large Civil Engineering Project
or Multi-Storey Building Work

Classification 1/1/97 1/4/97 1/10/97 1/4/98 1/10/98
0—8 tonnes 571.60 585.10 598.50 612.00 625.40
8—15 tonnes 584.20 598.00 611.80 625.50 639.30
15—40 tonnes 594.90 609.00 623.00 637.00 651.00
40—80 tonnes 603.40 617.60 631.80 646.10 660.30
80—100 tonnes 609.80 624.20 638.60 652.90 667.30
100—140 tonnes 619.30 634.00 648.60 663.20 677.80
140—180 tonnes 631.90 646.90 661.80 676.70 691.70
180—220 tonnes 648.80 664.10 679.50 694.80 710.20
Over 220 tonnes 670.70 686.60 702.50 718.40 734.20
Tower Crane 624.10 638.90 653.60 668.40 683.10

Above rates do not include Location Allowance.
3.3 Allowances
3.3.1 Site Allowance

A site allowance of $3.75 per hour for each hour
worked shall be paid to each employee on the project
bound by this Agreement in recognition of all the
disabilities associated with work to be performed on
construction activities in the North West of Western
Australia including but not limited to heat, height,
dust, dirty work and extremes of terrain. This allow-
ance shall be applicable on and from 1 January 1997;
and is paid in lieu of all award special rates con-
tained in the relevant award unless otherwise
provided for in this clause.

3.3.2 Confined Space
(i) Where an employee is required to work in a

confined space by their employer, the em-
ployee shall be paid a flat allowance of $0.45¢
per hour for each hour worked or part thereof.

(ii) This allowance shall be in addition to any other
allowance payable under this Agreement.

(iii) For the purpose of this clause, confined space
means a space the dimensions or nature of
which necessitates working in an unusually
cramped or stooped position for the calling or
trade concerned. An example of this may be
work undertaken within small chutes and con-
fined areas within large chutes.

3.3.3 Welding Related Allowances
(i) Welders qualified and required to carry out

coded welding work in accordance with nomi-
nated welding standards shall be paid an all
purpose allowance for the following codes at
the rate of—

(a) $45.00 per week if engaged on weld-
ing of pipes or vessels to AS 1210
standard or equivalent; or

(b) $35.00 per week if engaged on stainless
steel or chrome molly pipe welding to
ANSI B-31-3 or AS 4041 standard; or

(c) $25.00 per week if engaged on other
pipe welding to ANSI B-31-3 or AS
4041 standard; or

(d) $15.00 per week for arc welding on
structural steel falling into categories
of XP or SP as defined in AS 1554.

(ii) There shall be no double counting of these al-
lowances, only the highest is payable if an
employee qualifies for more than one.

3.3.4 Cranes with Lifting Capacity in Excess of 300 Tonnes
Where an employee is engaged in the operation of a
crane with a lifting capacity in excess of 300 tonnes,
they shall be paid the relevant award rate with an
additional payment of $5.30 per week for each 20
tonnes of lifting capacity in excess of 300 tonnes.

3.4 Agreement Incentive Payment
(i) In reaching this Agreement, the parties acknowledge

the level of the contribution each employee will need
to make to ensure the successful completion of the
project.
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(ii) This contribution will be recognised where an em-
ployee is ready, willing and available to work as
directed the usual 54 hours Monday to Saturday and
including additional overtime that may be regularly
rostered to meet project requirements. Employees
engaged on shift work who work as directed by their
employer shall work not less than 54 hours per week
over his/her rostered working week.

(iii) An employee who is ready willing and available to
work the usual 54 hours as directed will accrue an
incentive payment of $140.00 per week.

(iv) This accrual will continue to apply during any ab-
sence on either paid leave or authorised unpaid leave
to a maximum of four weeks (including workers com-
pensation to a maximum of two weeks),
notwithstanding the absence on leave.

(v) Entitlement to this incentive payment will be for-
feited in any week including hours worked beyond
the regularly rostered overtime hours in which an
employee engages in any form of industrial action
including stoppages, unauthorised stop work meet-
ings, bans or limitations.

(vi) In the event of a disagreement over the forfeiture of
the incentive payment as provided in (v) above, a
union party to this Agreement may refer the matter
to the Western Australian Industrial Relations Com-
mission for issue covered by this State Agreement.

(vii) An employee who is absent in any week other than
as provided in paragraphs (iv) and (v) above, shall
only be entitled to accrue the incentive payment based
on 50% of the weekly rate.

(viii) Subject to (v) above, an employee commencing or
terminating employment with their employer after
the beginning of a week shall accrue the incentive
on the basis of the number of days worked within
that week, paid at the rate of 1/6th of the weekly
incentive payment.

(ix) An employee who works in excess of 54 hours includ-
ing regularly rostered additional overtime shall accrue
an additional $2.59 per hour for each hour so worked.

(x) An employee may make a prior arrangement with
their employer not to work beyond 5 hours on Satur-
day for any reason.

(xi) Where overtime is withdrawn by the employer this
payment is accrued for the usual 54 hours that the
employee was ready, willing and available to work,
Monday to Saturday.

(xii) The incentive shall become due and payable only on
cessation of the employees employment on the
Project with the employer.

(xiii) This payment shall be in addition to any award pre-
scription relating to redundancy or severance
payments that may otherwise be payable. Further,
this payment shall be applicable on and from 1 Janu-
ary 1997.

3.5 Living Away From Home Allowance
(i) Where an employee is engaged or selected or ad-

vised by an employer to proceed to construction work
on the project and the employee does so and that
work is at such a distance that they cannot return to
their home each night, the employee shall be a dis-
tant worker. Where an employee is a distant worker,
the employer shall provide suitable board and lodg-
ing or if the employer so elects, pay the employee an
amount of $364.00 per week as a living away from
home allowance.

(ii) An employee request to be paid the living away from
home allowance in lieu of board and lodging will
not be unreasonably withheld.

(iii) The above provisions may not apply with respect to
any industrial action that is for a duration of a full
day or more or in respect to any industrial action that
may be equivalent to 8 hours or more during the usual
working week and in such a case, the employer may
deduct from moneys owing to the employee an
amount equivalent to the board and lodging for the

period of the absence or deduct on a pro-rata basis at
the rate of one seventh (1/7th) of the living away
from home allowance for each day that the employee
is not ready, willing and available for work.

(iv) Any dispute over the status of an employee to deter-
mine whether this allowance is payable shall be
referred to the Western Australian Industrial Rela-
tions Commission for the State Agreement.

3.6 Ex-Gratia Local Living Subsidy
(i) Local employees who are engaged by construction con-

tractors on the project continuously for one week or more
shall receive an ex-gratia local living payment of
$230.00 per completed week of service on the project.

(ii) This payment is paid in lieu of any other payment
made by an employer to an employee in respect of
location, living and accommodation related expenses
and shall not apply in respect to any period of ab-
sence other than periods of paid leave or authorised
unpaid leave.

(iii) Where an employee undertakes any form of indus-
trial action that is for a duration of a full day or more
or the equivalent to 8 hours or more during the usual
working week, the employer may deduct the allow-
ance prescribed in this clause. Such deduction shall
be at the rate of one seventh (1/7th) of the prescribed
allowance for each day that the employee is not ready,
willing and available for work.

3.7 Rest and Recreation Leave
(i) Distant employees who qualify for rest and recrea-

tion leave in accordance with this Agreement shall
have the period of continuous service on site reduced
to 7 weeks in lieu of the award prescription before
being entitled to the leave.

(ii) The R & R leave shall be taken as soon as practica-
ble as agreed between the employer and employee.

(iii) Employees who qualify for the provisions of this
subclause may return to their home or to Perth or
any other place mutually agreed between the em-
ployer and employee at Christmas and Easter—

(a) by taking the entitlement to R & R prior to the
completion of the next accrual period; or

(b) by taking R & R in advance but, if by service
subsequent to the taking of R & R an entitle-
ment to that R & R does not accrue, any
payment of ordinary pay for the period of R &
R and the cost of air fares shall be refunded to
the employer unless the services of the em-
ployee are terminated by the employer through
no fault of that employee. For the purposes of
this provision, the employer may deduct any
amount to be refunded from any moneys oth-
erwise due to the employee under their contract
of employment.

(iv) Accrued rostered days off where that method of
working the 38 hours week is in place, may be taken
concurrently with the period of R & R leave.

(v) Any period of employment in respect of which an
employee has an unauthorised absence of one day or
more shall not count towards determining the em-
ployees rights to travel and leave under this subclause.

(vi) For the purposes of this subclause, a return air fare
to Perth shall be the prevailing economy Perth—Port
Hedland and return air fare available to the employer
ie. currently $596.00.

3.8 Daily Travel Payment
(i) In recognition of the costs associated in travelling to

the project, an employee performing work to which
this Agreement applies shall be paid a travel allow-
ance of $15.30 per day in lieu of the prescribed
amount in the relevant Award.

(ii) This allowance is not payable where the employer
provides the transport.

(iii) No party to this Agreement shall seek to flow this
allowance to any other operations of the respondent
employers.
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3.9 Agreement Conditions
3.9.1 Rostered Days Off (Local Employees)

Notwithstanding the provisions of the relevant Award,
locally hired employees whose working hours ar-
rangements enable a rostered day off to be taken
during the work cycle, shall take such a day off by
prior notification to the employer or accrue up to 5
days in one year unless agreed by the employee to
accrue additional days.

3.9.2 Hours of Work/Meal Break
(i) Notwithstanding the provisions of the relevant

Award, starting times of the ordinary working
hours shall be within a spread of hours be-
tween 6.00am and 6.00pm.

(ii) To facilitate a more productive working day,
this spread may be altered by an agreement
between the employer and majority of employ-
ees directly involved and where appropriate
the relevant union.

(iii) The employer may stagger the meal break to
meet operational requirements but no em-
ployee shall be compelled to work more than
six (6) hours from the commencement of the
employees ordinary hours without a meal
break.

3.9.3 Shift Work
(i) The employer may require employees to work

shift work and the employee shall work shift
work as required provided the employee is
given one weeks notice of intention to do so
including the intended starting and finishing
times of the respective shifts.

(ii) The loading for night shift work shall be in
accordance with the relevant award.

(iii) Furthermore, for employees bound by the
Metal Trades (General) Award Part II Con-
struction and the Electrical Contracting
Industry Award, a flat loading of 25% of the
ordinary rate shall apply for each hour worked
beyond the ordinary hours on the night shift.

(iv) Except as provided in this Clause, the provi-
sions of the relevant Awards shall apply.

3.9.4 Project Clothing and Footwear
(i) Each employee on commencement of work on

the project shall be supplied free of charge by
their employer one pair of safety boots, three
sets of clothing comprising of either trousers
or overalls and three shirts unless the same
employer had within the last 2 months prior to
commencement on site supplied such issue to
the employee and that issue is in good condi-
tion.

(ii) Safety footwear shall be replaced on a fair wear
and tear basis while the clothing shall be a
yearly issue or on a fair wear and tear basis
for selected items provided the worn out cloth-
ing is produced and handed in to the employer
as proof of requirement.

3.9.5 Journey Cover
As a term of this Agreement, award employees bound
by this Agreement shall be provided by their em-
ployer at no cost to themselves, journey cover
insurance.

3.9.6 Sick Leave
(i) On lawful termination of employment, an

employee with sick leave which has accrued
during the course of employment on the project
and has not been taken, shall be paid the
amount of outstanding sick leave hours on the
basis of 1/6th of a week’s pay, at the ordinary
rate of pay for that employees classification
as provided in Clause 3.2 of this Agreement,
per month of service.

(ii) The provisions of this subclause do not apply
to casuals.

3.9.7 Overtime
(i) In accordance with the relevant Award, the

employer will require employees to work rea-
sonable overtime including regularly rostered
additional overtime.

(ii) Having regard for the provisions of Clause
3.4(x), the employers will establish a proce-
dure to facilitate employees who may choose
not to work the regularly rostered additional
overtime hours; provided however that an
employee will be required to work at least 5
hours on the Saturday.

(iii) Withdrawal of Overtime
(a) The employer shall not, without good

reason and without a minimum of two
hours notice within ordinary hours
(Monday to Friday) and three hours
notice (Saturday and public holidays)
withdraw regular overtime. Periods of
notice shall be within the rostered
working day or for the minimum pe-
riod at the commencement of work on
an overtime shift.

(b) The employer may withdraw overtime
without notice in the case of any in-
dustrial action which affects the project.
Industrial action shall include strikes,
bans, limitations or any other form of
industrial restriction.

(iv) Subject to paragraph (iii) above, no party to
this Agreement will restrict the working of
overtime which may be necessary for the em-
ployers to meet their project requirements. The
practice of “one in all in” overtime will not
apply on the Project. Overtime will be rostered
on a fair and equitable basis as far as is practi-
cable.

3.10 Cyclone Procedures
(1) The following shall apply when, because of a cy-

clone, the employer stands down employees
employed under this Agreement.

(2) Each employee who—
(a) at the commencement of the cyclone period

reports for and remains at work until other-
wise directed by the employer; and

(b) following the “all clear” resumes duty in ac-
cordance with the direction of the employer;

shall be paid for the normal rostered ordinary time
and overtime hours occurring during the stand down.

(c) Notwithstanding the provisions of this sub-
clause, an employee who prior to the stand
down due to a cyclone has commenced an
overtime shift shall be paid what would have
been earned on that shift but for the stand
down.

(3) An employee who, on any day during the cyclone
stand down—

(a) is required for work and is requested to do so
by his/her employer; and

(b) is not willing or available to work when so
requested

is not entitled to pay for that day.
(4) An employee who is required to remain at or who is

called out to work during the period of time in which
the operation has been stood down during a cyclone
shall be paid for all time worked at single time in
addition to the rate he/she would have received other
than for the cyclone.

(5) (a) After the “all clear” has been given each em-
ployee shall be notified by the employer of—

(i) the time at which normal operations are
to resume; and

(ii) the time at which employees are to
resume work; and
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an employee who does not present for work at
the time referred to in subparagraph (ii) is in
respect of that day only, entitled to payment
for time worked.

(b) The notification to be given by the employer
to the employee pursuant to paragraph (a) of
this sub-clause may be per medium of written
notice or by special announcement broadcast
by radio and/or television provided that such
an announcement is repeated at not less than
hourly intervals on at least two occasions prior
to the then stated time at which normal opera-
tions are to be resumed.

(6) (i) Where, on the day following the resumption
of normal operations or on any subsequent day
an employee cannot, because of damage
caused to the operations by the cyclone be use-
fully employed, the employer shall confer with
the relevant union official on the likely dura-
tion of the inability to commence useful work.
Subject to any alternative arrangement agreed
between the parties, an employee shall be paid
8 hours at ordinary rates per day to a maxi-
mum of 3 days if useful work is not available
before the employer invokes standing an em-
ployee down without pay. However, before any
decision to stand down an employee without
pay is made there shall be prior discussion with
the relevant union.

(ii) If an employees mobilisation to site is delayed
because of cyclone conditions or associated
to the cyclone conditions and the employee
remains available for mobilisation, the em-
ployee shall be paid 8 hours at ordinary rates
per day to a maximum of 3 days.

(iii) If an employee is demobilised to their point of
hire and is requested to hold themselves in
readiness the employee shall be paid 8 hours
at ordinary rates per day up to a maximum 38
ordinary hours.

(iv) The above provisions do not prevent the em-
ployer from terminating the employment of
an employee due to the inability to provide
useful work as a result of a cyclone.

APPENDIX A—SIGNATORIES
EMPLOYERS
JOHN HOLLAND CONSTRUCTION & ENGINEERING
PTY LTD
D. Tasker
Signed
Dated: 24/4/1997
A.C.N.: 004-282-268

KILPATRICK GREEN PTY LTD
T. Dalby
Signed
Dated: 24/4/1997
A.C.N.: 004 318 601

O’DONNELL GRIFFIN A DIVISION OF GRINNELL ASIA
PACIFIC PTY LTD
C. Van Zijl
Signed
Dated: 24/4/1997
A.C.N.: 003 905 093

PACIFIC INDUSTRIAL COMPANY
D. Short
Signed
Dated: 23/4/1997
A.C.N.: 008 895 154

UNIONS
AUTOMOTIVE FOOD METALS ENGINEERING PRINT-
ING AND KINDRED INDUSTRIES UNION—WESTERN
AUSTRALIAN BRANCH
J. Sharp-Collett
Signed
Dated: 7/5/1997
Union Seal:

COMMUNICATION ELECTRICAL ENERGY INFORMA-
TION POSTAL PLUMBING AND ALLIED SERVICES
UNION OF AUSTRALIA—WESTERN AUSTRALIAN
BRANCH
W.E. Game
Signed
Dated: 7/5/1997
Union Seal:

CONSTRUCTION MINING ENERGY TIMBER YARDS
SAWMILLS AND WOODWORKERS UNION OF AUS-
TRALIA—WESTERN AUSTRALIAN BRANCH
J. McDonald
Signed
Dated: 2/5/1997
Union Seal:

REDUNDANCY DUE TO ANI BRADKEN SOUTH
FREMANTLE PLANT CLOSURE

No. AG 103 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

ANI Bradken—South Fremantle

and

Communications, Electrical, Electronic, Energy,
Information, Postal, Plumbing and Allied Workers Union

of Australia, Engineering and Electrical Division, WA
Branch and Others.

No. AG 103 of 1997.

Redundancy Due to ANI Bradken South Fremantle Plant
Closure.

29 May 1997.

Order.
HAVING heard Ms C.D. Natta on behalf of the Applicant and
Mr J.D. Fiala on behalf of the Communications, Electrical,
Electronic, Energy, Information, Postal, Plumbing, and Allied
Workers Union of Australia, Engineering and Electrical Divi-
sion, WA Branch and the Transport Workers’ Union of
Australia, Industrial Union of Workers, Western Australian
Branch and Mr G.C. Sturman on behalf of The Automotive,
Food, Metals, Engineering, Printing and Kindred Industries
Union of Workers—Western Australian Branch, and by con-
sent, the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act, 1979, hereby orders—

THAT the agreement made between the parties and
lodged in the Commission on the 15th day of April, 1997
and subsequently amended in the terms of the following
schedule entitled Redundancy Due to ANI Bradken South
Fremantle Plant Closure be registered as an industrial
agreement.

(Sgd.) G.L. FIELDING,
[L.S.] Senior Commissioner.
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Schedule.

MEMORANDUM OF AGREEMENT

REDUNDANCY DUE TO
ANI BRADKEN SOUTH FREMANTLE PLANT

CLOSURE

1.—PARTIES TO & APPLICATION OF AGREEMENT
(1) The parties to this Agreement shall be—

(a) ANI Bradken South Fremantle.
(b) The Communications, Electrical, Electronic, Energy,

Information. Postal, Plumbing and Allied Workers
Union of Australia, Engineering & Electrical Divi-
sion, Western Australia Branch (“the CEPU”).

(c) Transport Workers’ Union of Australia, Industrial
Union of Workers, Western Australia Branch (“the
TWU”).

(d) Automotive, Food, Metals, Engineering, Printing &
Kindred Industries Union of Workers Western Aus-
tralia Branch (“the AFMEPKIU”).

(2) This Agreement shall apply to—
(a) all persons employed by ANI Bradken South Fre-

mantle, who are members or eligible to be members
of the above unions and are covered by the parent
awards (of whom there are approximately 160 per-
sons); and

(b) the parties in subclause (1) above.

1A.—PARENT AWARDS
The parent awards shall be the Metal Trades (General) Award

1966 (No. 13 of 1965) and the Transport Workers (General)
Award (No.10 of 1961), provided this agreement shall take
precedence should there by any inconsistencies.

2.—OPERATION AND DURATION
This Agreement is solely for those employees at the ANI

Bradken South Fremantle Plant and any other employees di-
rectly affected and will remain in place until the closure of the
South Fremantle Plant in 1998. In the event that an official
decision is made to keep the Plant open, this Agreement will
immediately become invalid and a commitment is made by all
parties to recommence EBA negotiations within one (1) month
of such an announcement.

3.—PAYMENTS
All payments referred to in this Agreement are based on the

employee’s current ordinary time, all purpose rate at the time
of termination.

4.—REDUNDANCY PAYMENTS
Redundancy payments will be made as per Addendum (I)

“Schedule of Service Payments” and Addendum (2) except
for the following—

(1) Further to the Plant closure announcement on 12 March
1997 the company will provide an anticipated termi-
nation date to all employees, as soon as practical.
In due course when the timing of the Natcast
Welshpool expansion plans have been established the
company will be in a position to identify future posi-
tions available at Natcast and make offers to transfer.
Simultaneously the company will identify approxi-
mate retrenchment timing for the remainder of the
employees at South Fremantle.
The actual date of termination for individuals will
not be identifiable until the closure of the plant is
imminent. Once this point is reached each individu-
als actual termination date will be identified based
on skills required during the winding down of the
plant to ensure the South Fremantle plant maintains
its capability of providing a high level of customer
service.
The company will advise individuals of their actual
termination date with as much notice as possible but
not less than the periods of notice specified in the
Metal Trades (General) Award 1965.
This actual termination date is the date redundancy
calculations will be based on and payment will be
available from that date.

Following advice of actual termination date, if an
individual wishes to terminate their employment
before the termination date and this affects the per-
formance of the company, then the redundancy
package will only be payable if the required skills
can be maintained via alternative arrangements by
the company. The company is committed to doing
everything practicable to facilitate this process.

(2) The redundancy package has been agreed in its terms
purely due to specific circumstances relevant to the
site and will not and are not to be used as a precedent
for any other redundancy circumstances either within
or outside the ANI group of companies.

5.—SICK LEAVE
100% of accumulated sick leave will be paid out on termi-

nation.

6.—ANNUAL LEAVE & RDO’S ETC
All accumulated annual leave (including leave loading),

RDO’s and any other accruable leave covered under relevant
awards will be paid out on termination in accordance with the
requirements of the award.

7.—LOYALTY PAYMENT
Commencing the pay period starting 11 March 1997 a 10%

loyalty bonus will be available to each employee taking the re-
dundancy package. Payment will only be effective if the employee
continues employment up to their termination date nominated
by the Company. The following conditions will apply;

(1) Within the ordinary working week (Monday to Fri-
day) a minimum of the individuals agreed ordinary
hours have to be worked prior to becoming eligible
for such payment. Any unauthorised leave or loss of
time will result in a loss of entitlements to the Loy-
alty bonus for the week. Time may be made up within
the week. The only exceptions are authorised ab-
sences due to Public Holidays, Annual Leave, Long
Service Leave, Rostered Days Off or Bereavement
Leave as agreed by the company. Time spent on
workers compensation will be treated as ordinary
hours worked.

(2) If less than the individuals agreed ordinary hours are
worked due to authorised leave as detailed in clause
7(1) the loyalty bonus is paid only on the actual or-
dinary hours worked.

(3) Sick leave (even with the presentation of a medical cer-
tificate) will not be considered as authorised absence.

(4) Time taken off during the notice period for the pur-
pose of seeking other employment will not be
considered as authorised leave for the purpose of the
loyalty bonus payment. Employees however are still
paid for this time as per the Award.

(5) The 10% loyalty bonus will be accumulated on a
weekly basis and paid to the employee upon reach-
ing the actual termination date as set out in (4, 1) of
this agreement.

8.—TRANSFER OPTIONS
(1) Transfers to Natcast Welshpool or other ANI facilities.
As an alternative to redundancy the company may offer a

transfer to employees to other positions within the Natcast
Welshpool or other ANI Plants where their skills can be effec-
tively utilised.

The following conditions would apply—
(a) A trial period of one month will provide an opportu-

nity for the Company and employee to assess their
long term suitability for the new position. If it is
mutually agreed that the new position is not suitable
then the redundancy package will be available to the
employee after their nominated termination date cal-
culated on their pre existing ANI Bradken Fremantle
rate. Alternatively, the Company and the employee
may mutually agree to extend the trial period.

(b) Upon transfer the employee agrees to abide by that
site’s current Agreement including pay rates appli-
cable to that classification and/or trade. This also
includes the trial period.
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(c) On or prior to completion of the trial period if an
employee is found to be unsuitable for the position
or elects not to accept the position, redundancy will
be no less than the redundancy payment as defined
at the Bradken South Fremantle Plant prior to trans-
fer.

(d) An employee is not compelled to accept an offer of
transfer to another site. If such an offer is declined,
the employee is still eligible for all entitlements un-
der this agreement.

(e) Employees accepting job offers at Natcast Welshpool
or other ANI Plants will be eligible for a travel al-
lowance equal to the most expensive public transport
to cover the extra distance travelled from their exist-
ing place of abode to their new job location. In the
case of Natcast Welshpool this allowance would be
$2.50 each way based on rail transport. This allow-
ance will be paid for all journeys to and from the
workplace when the employee is required for duty.
This allowance will cease after 6 (six) months of the
transfer or if the distance is reduced to below their
current travel distance due to change of abode.

(f) If an employee wishes to relocate closer to the
Welshpool site within 12 months of transfer the com-
pany will reimburse relocation costs to a maximum
of $5000 if supported by documentation and receipts.
If an employee leaves the company in less than 12
months a pro-rata repayment would apply.

(2) Interstate Transfers
Where a transfer is interstate and at the request of the Com-

pany, a suitable package will be negotiated on an individual
basis with the Plant Manager.

9.—NOTICE OF TERMINATION OF EMPLOYEE
(1) The notice of termination required to be given by an

employee shall be a minimum of one (1) week for an em-
ployee with less than one (1) years continuous service and a
minimum of two (2) weeks for employees with greater than
one (1) years continuous service.

(2) If an employee can sho cause during the notice period
that alternative employment has been found then the notice
period as outlined in Clause 9 (1) may be waived at the discre-
tion of the management.

(3) An employee will only be paid for actual hours worked.
No payments in lieu of the notice prescribed in subparagraphs
9 (1)and (2) will be made.

10.—FUTURE RE-EMPLOYMENT AND ASSISTANCE
The company will provide out placement assistance and in-

vestment counselling to all redundant employees and/or
employees considering redundancy at their request.

11.—LIMIT OF AGREEMENT
It is agreed by all parties that this redundancy agreement

specifically relates to and only to the closure of the ANI
Bradken South Fremantle Plant and employees directly af-
fected by the closure.

12.—SELECTION CRITERIA
If there are more employees wishing to transfer to Welshpool

than positions available, all relevant parties bound by this agree-
ment shall establish a selection criteria.

13.—RESOLUTION OF DISPUTES
In the event of a dispute or question arising from this agree-

ment, it shall be dealt with in the following manner.
1. The employee/s concerned (and the shop steward if

requested) shall discuss the matter with the company
Human Resources Manager.

2. If the matter cannot be resolved at that stage the mat-
ter shall be discussed between the employee/s
concerned, the representative of the state branch of
the relevant union/s and the General Manager of the
Company.

3. If the matter cannot be resolved at the second stage
the matter shall be referred to the Western Austral-
ian Industrial Relations Commission for conciliation
and if necessary arbitration.

4. Sensible time limits of at least 7 days shall be al-
lowed for the completion of each stage of the process.

5. In order to allow for the peaceful resolution of griev-
ances pursuant to this agreement the parties shall not
engage in stoppages of work, lockouts or any other
bans or limitations on the performance of work.

SIGNATURES
Accepted by—

(indecipherable)
On behalf of ANI Bradken

(signed by J.D. Fiala)
On behalf of the Communications, Electrical, Electronic,
Energy, Information, Postal, Plumbing and Allied Serv-
ices Union of Australia

(signed by J. Sharp-Collett)
On behalf of Automotive, Food, Metals, Engineering,
Printing & Kindred Industries Union, Western Australian
Branch.

(indecipherable)
On behalf of Transport Workers’ Union of Australia, In-
dustrial Union of Workers, Western Australia Branch.

Addendum (1)

REDUNDANCY DUE TO
ANI BRADKEN SOUTH FREMANTLE PLANT

CLOSURE

SCHEDULE OF SERVICE PAYMENTS
Years of Redundancy Long Service Wks
Service Payments # Leave Payments
Under 1 0 weeks Nil 0
1 4 weeks Nil 0
2 6 weeks Nil 0
3 7 weeks Nil 0
4 9 weeks Nil 0
5 11 weeks Nil 0
6 { 13.5 weeks Nil 0
7 { 16 weeks Pro-Rata L.S.L. 9.1
8 { 18.5 weeks Pro-Rata L.S.L. 10.4
9 { 21 weeks Pro-Rata L.S.L. 11.7
10 2.5 weeks per { 23.5 weeks 13 Weeks L.S.L. 13
11 year of { 26 weeks Pro-Rata L.S.L. 14.3
12 service { 28.5 weeks Pro-Rata L.S.L. 15.6
13 { 31 weeks Pro-Rata L.S.L. 16.9
14 { 33.5 weeks Pro-Rata L.S.L. 18.2
15 { 36 weeks Pro-Rata L.S.L. 19.5
16 { 39 weeks Pro-Rata L.S.L. 20.8
17 3 weeks per { 42 weeks Pro-Rata L.S.L. 21.7
18 year of { 45 weeks Pro-Rata L.S.L. 22.5
19 service { 48 weeks Pro-Rata L.S.L. 23.4
20 { 51 weeks 26 Weeks L.S.L. 24.3
21 { 52 weeks Pro-Rata L.S.L. 25.13

52 weeks and capped thereafter.
* Long Service Leave Entitlements will be calculated on the

following—
(a) Completed years of service commencing prior to 1

October 1964 —13 weeks leave for 20 years con-
tinuous service;

(b) Completed years of service commencing after 1 Oc-
tober 1964 and prior to 9 December 1981—13 weeks
for 15 years continuous service;

(c) Completed years of service commencing after 9 De-
cember 1981—13 weeks for 10 years continuous
service.

* Long Service Leave will be payable on a pro-rata basis
after 7 years continuous service.

# For service greater than (1) one year, payment will be cal-
culated on a completed monthly pro-rata basis.

Addendum (2)

EXAMPLES

REDUNDANCY PAYMENT
Example 1
4 Years 6 months—

First 4 years  9 weeks
Next 6 months  1 week

Total: 10 weeks
=======
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Example 2
12 Years 6 months—

First 5 years 11 weeks
Next 7 years 2.5 weeks 17.5 weeks
Next 6 months 2.5 weeks  1.25 weeks

Total: 29.75 weeks
=========

Example 3
20 Years 6 months—

First 5 years 11 weeks
Next 10 years 2.5 weeks 25 weeks
Next 5 years 3.0 weeks 15 weeks
Next 6 months 3.0 weeks  .5 weeks

Total: 51.5 weeks
========

ROWLAND PTY LTD CONCRETE PUMPING
INDUSTRIAL AGREEMENT.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters and
Plasterers Union of Workers

and

Derek Rowland Pty Ltd.

No. AG 49 of 1997.

Rowland Pty Ltd Concrete Pumping Industrial Agreement.

COMMISSIONER P E SCOTT.

5 June 1997.

Order.
WHEREAS this is an application to register an industrial agree-
ment pursuant to section 41 of the Industrial Relations Act,
1979; and

WHEREAS a hearing was convened on the 12th day of
March 1997; and

WHEREAS at that hearing the Applicant sought amendments
to the agreement and was advised that subject to the Respond-
ent consenting to the proposed amendments in writing the
agreement would be registered; and

WHEREAS the Commission wrote to the Respondent seek-
ing such consent on the 25th day of March 1997, requesting a
response by the 4th day of May 1997, to which no reply was
received; and

WHEREAS the Applicant advised the Commission by tel-
ephone on the 27th day of May 1997 that it wished to
discontinue the application to register the agreement;

NOW THEREFORE the Commission, pursuant to the pow-
ers conferred on it under the Industrial Relations Act, 1979
hereby orders—

THAT this application be, and is dismissed.
(Sgd.) P.E. SCOTT,

[L.S.] Commissioner.

SIMON CARVES ELECTRICAL SERVICES
(MAINTENANCE OPERATIONS) ENTERPRISE

BARGAINING AGREEMENT 1997
No. AG 108 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Simon-Carves Electrical Services

and

Communications, Electrical, Electronic, Energy,
Information, Postal, Plumbing, and Allied Workers Union of
Australia, Engineering and Electrical Division, WA Branch.

No. AG 108 of 1997.

Simon Carves Electrical Services (Maintenance Operations)
Enterprise Bargaining Agreement 1997.

23 May 1997.

Order.
HAVING heard Mr D.R. Sproule on behalf of the Applicant
and Mr C. Young on behalf of Respondent, and by consent,
the Commission, pursuant to the powers conferred on it under
the Industrial Relations Act 1979, hereby orders—

THAT the agreement made between the parties in the
terms of the following schedule and lodged in the Com-
mission on the 23rd day of April, 1997 entitled Simon
Carves Electrical Services (Maintenance Operations)
Enterprise Bargaining Agreement 1997 be registered as
an industrial agreement.

(Sgd.) G.L. FIELDING,
[L.S.] Senior Commissioner.

Schedule.

1.—TITLE
This Agreement will be known as the Simon Carves Electri-

cal Services (Maintenance Operations) Enterprise Bargaining
Agreement 1997.

1A.—NO EXTRA CLAIMS COMMITMENT
It is a condition of this Agreement that during its term, there

shall be no extra claims on any of the items which have been
agreed upon and are contained in this Agreement.

2.—ARRANGEMENT
1. Title

1A. No Extra Claims Commitment
2. Arrangement
3. Term
4. Area and Scope
5. General Conditions of Employment
6. Site Disability Allowance
7. Local Living Allowance
8. Rest and Recreation
9. Essential Works Procedure

10. Safety & Security Procedures
11. Drug & Alcohol Procedures
12. Dispute Settlement Procedure
13. Living Away From Home Allowance
14. Signatories

3.—TERM
This Agreement shall operate from the first pay period com-

mencing on or after 1 November 1996 and shall continue in
force for a period of two years.

4.—AREA AND SCOPE
This Agreement shall be binding upon—

(i) Simon Carves Electrical Services
(ii) The Communications, Electrical, Electronic, Energy,

Information, Postal, Plumbing and Allied Workers
Union of Australia, Engineering and Electrical Divi-
sion, Western Australian Branch (CEPU).
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(iii) Employees of Simon Carves Electrical Services who
are engaged on minor project work and preparatory
work, maintenance, servicing, shutdown operations,
modifications of plant and equipment and work in-
cidental thereto at the Iron Ore facilities owned by
BHP at Nelson Point and Finucane Island.

(iv) At the time this Agreement was entered into, there
were approximately 7 employees engaged by
Simon Carves Electrical Services at the Iron Ore
facilities owned by BHP at Nelson Point and
Finucane Island.

5.—GENERAL CONDITIONS OF EMPLOYMENT

This Agreement is to be read in conjunction with—

(i) The Electrical Contracting Industry Award No. R22
of 1978.

(ii) The Simon Carves Electrical Services Enterprise Bar-
gaining Agreement 1996.

Where there is any inconsistency between this Agreement
and either of the documents named above, the terms and pro-
visions of this Agreement shall prevail to the extent of such
inconsistency.

6.—SITE DISABILITY ALLOWANCE

(i) A site disability allowance is specifically prescribed to
compensate each employee for all disabilities associated with
work within the scope of the Agreement and shall be paid in
lieu of allowances (1) to (16) inclusive prescribed in Clause
18.—Special Rates and Provisions of the Electrical Contract-
ing Industry Award No. R22 of 1978.

(ii) The site disability allowance shall be $2.50 for each hour
worked.

7.—LOCAL LIVING ALLOWANCE

For those employees engaged locally, a local living payment
of $230.00 per completed week of service is payable subject
to the following conditions—

* Employees are required to produce evidence of lo-
cal residency to the satisfaction of the employer.

* This payment does not apply to employees who re-
ceive from their employer accommodation expenses
in lieu of full board and lodging, i.e. Living Away
From Home Allowance.

* This payment is forfeited on a pro-rata basis in re-
spect of any week in which the employee engages in
any form of industrial action or is absent from work
without authorisation.

* This payment is not payable on annual leave except
where the employee satisfies the employer that the
employee is still incurring costs within the area whilst
on annual leave.

* This payment comes into effect from the first full
pay period commencing after 1 November 1996.

8.—REST AND RECREATION

(a) Distant employees who qualify for rest and recreation
leave in accordance with Clause 21.—Distant Work of the
Electrical Contracting Industry Award R22 of 1978 shall have
the period of continuous service on site reduced to 10 weeks
in lieu of the Award prescription before being entitled to the
leave. Time off and payment is in accordance with the
abovementioned Award provision.

(b) Where the method of working the 38 hour week is such
that a Rostered Day Off (RDO) accrues every 20th day, the
RDO shall be paid for and taken concurrently with the period
of R & R leave.

(c) Any period of employment in respect of which an em-
ployee has an unauthorised absence shall not count towards
determining the employees rights to travel and leave under
this subclause.

9.—ESSENTIAL WORKS PROCEDURE
Employees are committed to ensuring that there is an unin-

terrupted and continuous supply of labour when the respondents
are carrying out the following works—

* shutdowns; and
* emergency services

once these works have commenced, provided it is safe to do
so.

10.—SAFETY AND SECURITY PROCEDURES
(a) The employee shall comply with all safety regulations

determined by the employer and/or BHP Iron Ore.
(b) An employee covered by this Order shall display or pro-

duce on request any form of personal identification issued for
that purpose by the employer.

(c) Any employee who breaches safety or security regula-
tions may be deemed to be guilty of misconduct.

11.—DRUG AND ALCOHOL POLICY
When completed, all parties to this Agreement shall commit

to the immediate implementation of the Drug and Alcohol
Policy which is currently being developed by agreement be-
tween BHPIO and its employees.

12.—DISPUTE SETTLEMENT PROCEDURE
In such an event that there arises any question, dispute or

difficulty pertaining to this agreement, it shall be processed in
accordance with Clause 27—of the Electrical Contracting In-
dustry Award No. R22 of 1978.

13.—LIVING AWAY FROM HOME ALLOWANCE
(1) Where an employee is engaged or selected or advised by

an employer to proceed to construction work at such a dis-
tance that he cannot return to his home each night and the
employee does so, the employer shall provide the employee
with suitable board and lodging or shall pay the expenses rea-
sonably incurred by the employee for board and lodging.
Expenses reasonably incurred by the employee for board and
lodging shall equate to three hundred and sixty four dollars
($364.00) per week for the duration of this Agreement.

(2) The provisions of subclause (1) of this clause does not
apply with respect to any period during which the employee is
absent from work without reasonable excuse and in such case,
where the board and lodging is supplied by the employer, he
may deduct from monies owing or which may become owing
to the employee an amount equivalent to the value of that board
and lodging for the period of absence.

14.—SIGNATORIES
Signed for and on behalf of Simon Carves Electrical Serv-

ices.
L. Paholski (signed) PAHOLSKI 15-04-97
Signature Name of person authorised Date

to sign (print)
indecipherable (signed) Clerk 15.4.97

Witness Signature Title (print) Date
THE COMMON SEAL of )
Communications, Electrical, Electronic )
Energy, Information, Postal, Plumbing & )
Allied Workers Union, Engineering & ) Common Seal
Electrical Division, Western Australian )
Branch. )
was hereunto affixed in the presence of: )
W.E. Game (signed) STATE SECRETARY 26-3-97

Signature Title (print) Date
indecipherable (signed) CLERK 26.3.97

Witness Signature Title (print) Date
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SIR CHARLES GAIRDNER HOSPITAL
ENGINEERING & BUILDING SERVICES

WORKSHOPS ENTERPRISE AGREEMENT 1997
No. AG 85 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western

Australian Branch
and

The Automotive, Food, Metals Engineering, Printing and
Kindred Industries Union of Workers, Western Australian

Branch
and

The Communications, Electrical, Electronic, Energy,
Information, Postal, Plumbing and Allied Workers Union of
Australia, Engineering and Electrical Division, WA Branch

and
The Construction, Mining, Energy, Timberyards, Sawmills
and Woodworkers Union of Australia—Western Australian

Branch
and

The Plumbers and Gasfitters Employees’ Union of Australia,
West Australian Branch, Industrial Union of Workers

and
The Western Australian Builders’ Labourers, Painters and

Plasterers Union of Workers
and

Sir Charles Gairdner Hospital.
No. AG 85 of 1997.

21 May 1997.
Order.

REGISTRATION OF AN INDUSTRIAL AGREEMENT
No. AG 85 OF 1997.

HAVING heard Mr J. Rosales-Castaneda on behalf of the first
named party, Mr J. Mossenton and with him Mr G.C. Sturman
on behalf of the second named party, Ms J. Harrison on behalf
of the fourth and sixth named parties and Ms C.P. Drew on
behalf of the seventh named party; and

WHEREAS the third and fifth named parties were not rep-
resented; and

WHEREAS an agreement has been presented to the Com-
mission for registration as an Industrial Agreement; and

WHEREAS the unrepresented parties have executed the
aforementioned agreement, and the Commission is therefore
satisfied that reflects their intention that the agreement be reg-
istered; and

WHEREAS the Commission is satisfied that the aforemen-
tioned agreement complies with s.41A, s.49A and s.49B of
the Industrial Relations Act, 1979;

NOW THEREFORE the Commission, pursuant to the pow-
ers conferred on it under the Industrial Relations Act, 1979,
hereby orders—

THAT the agreement titled the Sir Charles Gairdner
Hospital Engineering & Building Services Workshops
Enterprise Agreement 1997, filed in the Commission on
7 May 1997, signed by me for identification, be and is
hereby registered as an Industrial Agreement.

(Sgd.) C.B. PARKS,
[L.S.] Commissioner.

AGREEMENT.

SIR CHARLES GAIRDNER HOSPITAL
ENGINEERING & BUILDING SERVICES WORKSHOPS

ENTERPRISE AGREEMENT 1997

1.—TITLE
This Agreement shall be known as the Sir Charles Gairdner

Hospital Engineering & Building Services Workshops Enter-
prise Agreement 1997.

2.—ARRANGEMENT
Clause Page
1. TITLE 1
2. ARRANGEMENT 1
3. APPLICATION AND PARTIES BOUND 1
4. RELATIONSHIP TO PARENT AWARDS 2
5. NO EXTRA CLAIMS 2
6. TERM 2
7. OBJECTIVES OF THIS AGREEMENT 2
8. SPECIFIC COMMITMENTS AND

OBJECTIVES OF THE PARTIES 3
9. CONSULTATION AND COMMUNICATIONS 5
10. CLASSIFICATION AND REMUNERATION 6
11. SPECIAL RATES AND PROVISIONS 8
12. HOURS OF WORK AND ROSTERING 8
13. ANNUAL RECREATION LEAVE 8
14. PUBLIC HOLIDAYS 9
15. SICK LEAVE 9
16. LONG SERVICE LEAVE 10
17. BEREAVEMENT LEAVE 11
18. PARENTAL LEAVE 11
19. SPECIAL LEAVE WITHOUT PAY 11
20. SPECIAL LEAVE WITH PAY 11
21. FAMILY LEAVE 11
22. STUDY ASSISTANCE 11
23. DISPUTE RESOLUTION 12
24. THE SIGNATORIES TO THIS AGREEMENT 12
APPENDIX 1—HOSPITAL’S VISION, MISSION,

VALUES AND GOALS 14
APPENDIX 2—ANNUAL SALARIES 15

3.—APPLICATION AND PARTIES BOUND
3.1 This Agreement binds the Board of Management of Sir

Charles Gairdner Hospital (the Hospital) and its Employees
who are members or are eligible to be members of the Unions
bound by this agreement and who are engaged in the Engi-
neering & Building Services Workshops.

3.2 This Agreement binds the following Unions—
3.2.1 Australian Liquor Hospitality and Miscellaneous

Workers Union, Miscellaneous Workers Division,
Western Australian Branch.

3.2.2 Construction, Mining, Energy, Timberyards, Saw-
mills and Woodworkers Union of Australia, Western
Australian Branch.

3.2.3 The Plumbers and Gas Fitters Employees Union of
Australia, Western Australian Branch.

3.2.4 The Western Australian Builders Labourers, Paint-
ers, Plasterers Union of Workers.

3.2.5 The Automotive Food Metal Engineering, Printing
and Kindred Industries Union of Workers, Western
Australian Branch.

3.2.6 The Communication, Electrical, Electronic, Energy,
Information, Postal, Plumbing and Allied Workers
Union of Australia—Engineering & Electrical Divi-
sion—Western Australian Branch.

3.3 The estimated number of Employees bound by this Agree-
ment at the time of registration is 73 Employees.

3.4 In this Agreement “Parties” means the Hospital and the
Unions bound by this Agreement.

4.—RELATIONSHIP TO PARENT AWARDS
4.1 This Agreement shall be read in conjunction with the

following Awards—
4.1.1 Building Trades (Government) Award 1968 31A of

1966.
4.1.2 Engineering Trades (Government) Award, 1967

Award Nos. 29, 30 and 31 of 1961 and 3 of 1962.
4.1.3 Hospital Workers (Government) Award No. 21 of

1966
4.1.4 Miscellaneous Government Conditions and Allow-

ances Award No. A 4 of 1992.
4.2 This Agreement aims to make uniform provisions to cover

all Employees. On issues which it is silent the relevant award
shall apply.

4.3 This Agreement shall take precedence to the extent of
any inconsistency with the Awards.
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4.4 Australian Liquor Hospitality and Miscellaneous Workers
Union, Miscellaneous Workers Division, Western Australian
Branch commits to make application, in terms agreed in advance
with the Hospital, to amend any enterprise agreement and/or
award made by the Australian Industrial Relations Commission,
to the effect that the same terms and conditions as provided un-
der this Agreement will apply to persons who are members or
are eligible to be members of the union and who are employed in
the Engineering & Building Services Department. This Agree-
ment shall not apply to those persons who are members or who
are eligible to be members of the Australian Liquor Hospitality
and Miscellaneous Workers Union, Miscellaneous Workers Di-
vision, Western Australian Branch, and who are employed in the
Engineering & Building Services Department, until such time as
the required amendments are made.

5.—NO EXTRA CLAIMS
It is a condition of this Agreement that the Parties will not

seek any further claims with respect to wages or conditions
during the life of this Agreement

6.—TERM
6.1 The term of this agreement shall be 18 months com-

mencing on 1 April 1997.
6.2 The parties shall commence negotiations on a new agree-

ment no later than 4 months prior to the date this agreement expires.

7.—OBJECTIVES OF THIS AGREEMENT
7.1 Facilitating continuous improvements in systems of work

to the benefit of customers, Employees and the Hospital.
7.2 Achieving improved communication and genuine con-

sultation in the workplace.
7.3 Increasing flexibility in the organisation of staff resources

in order to provide high quality services to clients.
7.4 Promoting job security through improving the overall com-

petitiveness of the Engineering & Building Services Workshops.
7.5 Provide a pathway to wage increases consistent with the

achievement of improved productivity and efficiency.

8.—SPECIFIC COMMITMENTS AND OBJECTIVES
OF THE PARTIES

8.1 The Parties are committed to the Mission, Vision and
Values of the Hospital and to the Goals of the Hospital as
specified in Appendix 1.

8.2 The Parties are committed to continuing active partici-
pation in the Occupational Safety and Health management
process which operates within the Hospital and to ensuring
the relevant standards are adhered to.

8.3 The Parties are committed to the provision of accredited
off-site and on-site training for the purpose of systematically
developing Employees work skills consistent with the operational
requirements of the Hospital and the career paths of employees.

8.4 The parties agree—
8.4.1 to endeavour to implement measures that will con-

tribute to achieving more secure employment in the
Engineering & Building Services Workshops;

8.4.2 that arbitrary job reductions are not the basis for
achieving the ongoing improvements in productiv-
ity and efficiency envisaged by this Agreement;

8.4.3 that a decision as to whether a vacant job is filled,
restructured, or the work reorganised is a matter for
the Employer, after full consultation with Employ-
ees and the Unions; and

8.4.4 that there will be no redundancy schemes imple-
mented by the Employer without full consultation
with Employee’s and the Union’s;

8.5 QEII Site Specific Issues
The Parties recognise that the physical structure and layout

of the QEII Medical Centre site presents particular challenges
to Employees and the Hospital in seeking to improve systems
of work. The Parties agree to be flexible and innovative in
addressing these challenges generally. Without limiting the
commitment to continuous quality improvement in systems
of work, the following specific initiatives are agreed.

8.5.1 Site Communications
8.5.1.1 The Parties agree to the introduction of improved

systems of communication and task allocation /

reporting, which may include but not necessar-
ily be limited to, the use of pagers, mobile
telephones, radios and computer terminals, by
Employees as required by the Hospital.

8.5.1.2 The continuing and productive use of such
systems of communication and task allocation
/ reporting is a requirement for commencing
and continuing the payment of the first wage
increase provided by this Agreement.

8.5.2 Meal and Rest Breaks
8.5.2.1 The Parties agree that Employees will rou-

tinely take meal and rest breaks at the staff
facility closest to the location the Employee is
working at the time the meal or rest break is
taken, in order to improve productivity gener-
ally and in particular to reduce lost time
associated with travelling within the site.

8.5.2.2 The continuing achievement of this objective
by Employees, is a requirement for commenc-
ing and continuing the payment of the first
wage increase provided by this Agreement.

8.5.3 Satellite Workshops
8.5.3.1 The Parties agree to the establishment of satel-

lite workshops at strategic locations on the site
and to protocols for the continuing and produc-
tive use of these workshops to improve
productivity generally and in particular to reduce
lost time associated with travelling within the site.

8.5.3.2 The continuing and productive use of the sat-
ellite workshops by Employees, is a
requirement for commencing and continuing
the payment of the second wage increase pro-
vided by this Agreement.

8.5.4 Mobile Workbenches
8.5.4.1 The Parties agree to the introduction of mo-

bile workbenches and to the continuing and
productive use of these mobile workbenches
to improve productivity generally and in par-
ticular to reduce lost time associated with
travelling within the site.

8.5.4.2 The continuing and productive use of mobile
workbenches by Employees, is a requirement
for commencing and continuing the payment
of the second wage increase provided by this
Agreement.

8.6 Performance Management
8.6.1 In the interests of improving overall competitiveness,

the Parties will ensure that effective performance
management based on open communication and feed-
back is practiced within the Engineering & Building
Services Workshops.

8.6.2 The Parties agree to jointly develop, within 4 months
of the date of commencement of this Agreement, a
continuing performance management and develop-
ment process which is consistent with the Hospitals
Performance Management Policy.

8.6.3 The Employees bound by this Agreement agree to
actively participate in the systematic development
of their own work performance and skills though the
continuing performance management and develop-
ment process developed pursuant to this Agreement.

8.6.4 The achievement of this objective and the continuing
participation of Employees in the performance man-
agement and development process is a requirement for
commencing and continuing the payment of the sec-
ond wage increase provided by this Agreement.

8.7 Team “Works”
8.7.1 The Parties will implement and continue to develop

the Team Works concept as a primary vehicle for
achieving continuous quality improvement in systems
of work and for improvements in the productivity,
efficiency and customer focus of the Engineering &
Building Services Workshops generally.

8.7.2 The Employees bound by this Agreement agree to
actively participate in the continuing implementa-
tion and development of the Team Works concept.
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8.7.3 The achievement of this objective and the continu-
ing participation of Employees in the continuing
implementation and development of the Team Works
concept, is a requirement for commencing and con-
tinuing the payment of the second wage increase
provided by this Agreement.

8.8 Establishment, further development and monitoring of
Key Performance Indicators

8.8.1 The Parties agree that the Key Performance Indica-
tors identified are valid representative measures of
performance which will be used in assessing the over-
all performance of Engineering & Building Services
Workshops and where appropriate the achievement
of the various Specific Objectives and Commitments
of the Parties.

8.8.1.1 KPI No. 1—Percentage of requisitioned tasks
completed on the same day (day of allocation)
An increasing percentage trend should be the
outcome contingent on base number of trades
staff.

8.8.1.2 KPI No. 2—No. of days required to complete
80% of requisition tasks.
A decreasing trend should be the outcome con-
tingent on base number of trades staff.

8.8.1.3 KPI No. 3—Average hours booked per task
by month.
A decreasing trend should be the outcome.

8.8.1.4 KPI No. 4—Outstanding work index.
Indicates the extent of any backlog of work
(eg an increasing index will indicate lack of
resources, increased time spent on tasks which
can be checked against KPI No. 3). A decreas-
ing trend should be the outcome contingent
on base number of trades staff.

8.8.1.5 KPI No. 5—Support activities.
Provides a check on KPI No’s 1, 2 & 3, moni-
toring the allocation of hours to Administrative
duties; Estimating; General duties; Meetings;
Non-productive time; Supervision; Education
& Training; and Leave by hours and percent-
age of total hours available. A decreasing trend
should be the outcome.

8.8.2 The Parties agree that these Key Performance Indi-
cators will not be used in isolation of other measures,
which may include factors such as indicators of cus-
tomer satisfaction, in quantifying the overall
performance of Engineering & Building Services
Workshops and where appropriate the achievement
of the various Specific Objectives and Commitments
of the Parties.

8.8.3 The Parties agree to actively co-operate in the devel-
opment of other performance indicators which will
assist in quantifying the overall performance of En-
gineering & Building Services Workshops and the
achievement of the various Specific Objectives and
Commitments of the Parties.

8.8.4 The continuing participation of the Parties in the de-
velopment of performance indicators which will
assist in quantifying the overall performance of En-
gineering & Building Services Workshops and the
achievement of the various Specific Objectives and
Commitments of the Parties, is a requirement for
commencing and continuing the payment of the third
wage increase provided by this Agreement.

8.9 Award Consolidation and Rationalisation.
8.9.1 The Parties recognise the importance of adopting flex-

ible and uniform conditions of employment,
appropriate to the Hospital environment, for all cat-
egories of Employees to which this Agreement applies.

8.9.2 The Parties agree to develop and seek the making,
by consent between the Parties, of a single award,
incorporating all the benefits of the agreement, which
provides flexible and uniform conditions of employ-
ment, appropriate to the Hospital environment, for
all Employees to which this Agreement applies.

8.9.3 The Parties agree that the starting point for negotia-
tion of the single award will be this Agreement and the
parent awards as at the date the Agreement commences.

8.9.4 The achievement of this objective, including the mak-
ing of the consent award by the Industrial Relations
Commission, is a requirement for commencing and
continuing the payment of the third wage increase
provided by this Agreement.

9.—CONSULTATION AND COMMUNICATIONS
9.1 Specific Commitment of the Parties
The Parties will establish an Employee Relations Consulta-

tive Committee as a vehicle to improve communication and
genuine consultation in the workplace.

9.2 Terms of Reference
9.2.1 Without limiting the range of activities and matters

which the Parties may at any time agree to include in
the Terms of Reference of the Committee, the Com-
mittee will—

9.2.1.1 Oversee the implementation of this Agreement
and measures that have been designed to im-
prove the efficiency and productivity of the
Engineering & Building Services Workshops.

9.2.1.2 Be the umbrella committee for all employee
relations issues that may arise during the term
of the Agreement.

9.2.1.3 Meet regularly to ensure that the framework
of the Enterprise Agreement is adhered to.

9.2.2 The Committee will develop and endorse its own
more specific Terms of Reference. The Parties will
consult on the preparation of draft Terms of Refer-
ence to be tabled at the first meeting.

9.3 Composition
9.3.1 The Consultative Committee shall, subject to

subclause 9.3.3, consist of equal numbers of repre-
sentatives of Employees and the Employer. The
Employee Representatives shall be directly elected
by all employees to whom this agreement applies.

9.3.2 For the purposes of the election of Employee Repre-
sentatives to the Committee and the conduct of the
business of the Committee there will be no distinc-
tion made by the Parties between members and
non-members of the Unions.

9.3.3 The Unions may nominate up to three additional ac-
credited workplace representatives as members of
the Committee.

9.3.4 The Unions may each nominate an official to attend
meetings of the Committee.

9.4 General
9.4.1 Meetings of the Committee will be scheduled to oc-

cur during the ordinary working hours of members.
It is however acknowledged that some commitment
of members time outside of normal working hours
may be required.

9.4.2 The Hospital will provide Committee members with
reasonable time away from their normal work to
undertake the duties of members, which will include
but will not necessarily be limited to—

9.4.2.1 Formal and informal consultation with staff
in the workplace.

9.4.2.2 Participation in working parties which may be
established by the Committee.

9.4.2.3 Meetings of employee representatives imme-
diately prior to meetings of the Committee.

9.4.2.4 Participation in agreed training designed to equip
members with the knowledge and skills to con-
tribute effectively to the business of the Committee.

9.4.3 The Committee will develop agreed protocols for the
release of members from their normal work.

9.4.4 The Hospital will provide secretarial support for the
Committee.

10.—CLASSIFICATION AND REMUNERATION
10.1 The annual base salaries and the 2% lump sum pay-

ment in recognition of past productivity, for Employees to
whom the rates of pay and allowances prescribed in the parent
awards would otherwise apply, are specified in Appendix 2.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 146977 W.A.I.G.

10.2 The prescribed annual base salary incorporating the first
4% wage increase is payable on and from 1 April 1997 subject
to the continuing achievement of the objectives of sub-clauses
8.5.1 and 8.5.2.

10.3 The prescribed annual base salary incorporating the
second 3% wage increase is payable on and from 1 August
1997 subject to the continuing achievement of the objectives
of subclauses 8.5.1, 8.5.2, 8.5.3, 8.5.4, 8.6 and 8.7.

10.4 The prescribed annual base salary incorporating the third
3% wage increase is payable on and from 1 December 1997
subject to the continuing achievement of the objectives of
subclauses 8.5.1, 8.5.2, 8.5.3, 8.5.4, 8.6, 8.7, 8.8 and 8.9.

10.5 Employees will perform any job within their area of
expertise and scope of activity up to and at the classification
level to which they are appointed provided that they have the
necessary skills and competencies.

10.6 If an Employee’s classification is increased during the
life of this Agreement the Employee will be paid the annual
base salary according to the new classification from the date
the change in classification is effective.

10.7 Employee’s total annual salary will be paid in equal
fortnightly instalments by direct funds transfer to an account
nominated by the Employee at an approved bank, building
society or credit union.

10.8 If Employee’s are paid for work not subsequently performed
or are overpaid due to administrative or similar error, the Hospital
will, after consultation with the Employee, make adjustments to
the Employees subsequent fortnightly salary payments.

10.8.1 A one-off overpayment will be recovered in the pay
period immediately following the pay period in which
it was made, or in the period immediately following
the pay period in which it was discovered that the
overpayment had occurred.

10.8.2 Cumulative overpayments will be recovered at a rate
agreed between the Hospital and the Employee pro-
vided that if the Hospital and the Employee can not
agree on a reasonable recovery rate the Industrial
Relations Commission may determine what is rea-
sonable in the circumstances.

10.8.3 Other arrangements for the recovery of overpayments
may be agreed between the Parties.

10.9 An Employee who is required by the Employer to act in a
position which attracts a higher rate of pay than the Employee’s
ordinary rate of pay, shall be paid higher duties based on the
difference between the rates of pay and the proportion of the
higher classified duties which were assigned, provided that—

10.9.1 An Employee who undertakes higher duties for more
than two hours in a shift shall in addition be paid higher
duties for the whole of the remainder of the shift.

10.9.2 No higher duties allowance is payable to an Employee
who is required to act in a position solely because
the substantive occupant is on a rostered day off duty.

10.10 If an Employee is under paid due to administrative or
similar error the under payment will be rectified in the pay
period immediately following the pay period in which it was
discovered that the under payment had occurred.

10.11 An Employee will not be paid any salary for any pe-
riod during which the Employee does not perform all duties as
directed, consistent with the Employee’s classification, unless
such non-performance is authorised in writing by the Employer.

11.—SPECIAL RATES AND PROVISIONS
11.1 The annual base salaries prescribed in this Agreement

incorporate a commuted allowance which is in substitution
for all disability allowances and other special rates and provi-
sions, except as provided in this clause.

11.2 Polychlorinated Biphenyls: Employees required to re-
move or handle equipment or fittings containing
polychlorinated biphenyls (PCBs), for which protective cloth-
ing must be worn, shall be paid an allowance of $1.33 for each
hour or part thereof whilst so engaged.

11.3 Asbestos: Employees engaged in a work process in-
volving asbestos who are required to wear protective
equipment, ie. respiratory protection in the form of a high ef-
ficiency class H particulate respirator and/or special clothing,
shall be paid an allowance of 43 cents per hour for each hour
or part thereof whilst so engaged.

11.4 Furnace Work: Employees engaged in the construction
or alteration or repairs to boilers, flues, furnaces, retorts, kilns,
ovens, ladles, steam generators, heat exchangers and similar
refractory work or on underpinning shall be paid 92 cents per
hour or part thereof whilst so engaged.

11.5 Construction Work: the relevant provisions of the parent
awards continue to apply on the same basis as they did at the
date of commencement of this Agreement provided that the rates
specified therein will be discounted by $13.00 per week.

11.6 Where more than one of the disabilities entitling an Em-
ployee to extra rates exists on the same job the Employee shall
be paid only the highest rate for the disabilities so prevailing.

12.—HOURS OF WORK AND ROSTERING
12.1 The ordinary hours of work shall be 38 per week and

shall be worked as rostered in 5 consecutive shifts of 7.6 hours
(exclusive of meal breaks) per week.

12.2 The ordinary hours shall be worked between 6.00 AM
and 6.00 PM Monday to Friday as rostered.

12.3 The roster shall be established by the Employer in ac-
cordance with the operational requirements of the Hospital after
consultation with the Employees to whom the rosters apply.

12.4 The roster shall be posted, at least 48 hours before it
comes into operation, in a convenient place where it can be
readily seen by the Employees concerned.

12.5 Regular work outside of the ordinary hours of work
shall attract the relevant shift penalties. Unrostered work shall
attract the relevant overtime provisions.

12.6 Nothing in the Agreement shall prevent the Parties from
agreeing to alternative arrangements to regulate ordinary hours
of work and rostering.

13.—ANNUAL RECREATION LEAVE
13.1 Employees will receive 20 days of paid annual recrea-

tion leave, excluding public holidays, for each period of 12
months continuous service.

13.2 Employees annual recreation leave entitlement will accrue
pro rata on a weekly basis and be cumulative from year to year.

13.3 Annual leave will be taken at times agreed between the
Employee and the Hospital. In reaching such agreement equal
consideration shall be given to the needs of the Employee and
the operational convenience of the Hospital.

13.4 Employees will be entitled, after the end of each period of
12 months continuous service and before the completion of the
subsequent period of 12 months continuous service, to take an-
nual recreation leave in one continuous period of 4 weeks or in
two separate periods of not less than 2 weeks on each occasion.

13.5 Employees will take unused annual recreational leave
accrued during a period of 12 months continuous service be-
fore the completion of the subsequent period of 12 months
continuous service, if required by the Hospital on the giving
of reasonable notice.

13.6 If the Hospital and the Employee agree annual recrea-
tion leave may be taken in any number of periods not less than
1 day on each occasion.

13.7 An employee will be paid when on leave the rate of pay
the employee received for the greatest proportion of the calen-
dar month prior to taking the leave.

13.8 The annual base salaries prescribed in this Agreement
incorporate a commuted allowance which is in substitution for
leave loading. Leave entitlements utilised during the life of this
Agreement, including credits accrued prior to the commence-
ment of the Agreement, will not otherwise attract leave loading.

13.9 The aggregate value of leave loading payable on out-
standing accrued and pro-rata leave, as at day before the date
of the commencement of this agreement, will be calculated in
accordance with the award provisions which apply on that day.
The appropriate amount will be paid together with salary in
the first payment period on or after 1 July 1997.

13.10 The parties agree that any accrued and pro-rata leave
credits which are carried forward by employees as at the date
this agreement ceases to apply, will not attract any leave load-
ing irrespective of whether the award or industrial agreement
which then applies provides for payment of leave loading.

13.11 Nothing in this agreement shall prevent an Employee,
with the consent of the Employer, from accumulating and car-
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rying forward any portion of the Employee’s annual leave en-
titlements from one year to the next.

13.12 The Employer will not unreasonably withhold con-
sent for the accumulation of up to 40 days of paid annual
recreation leave for the purpose of taking extended leave in a
particular year.

14.—PUBLIC HOLIDAYS
14.1 New Year’s Day, Australia Day, Good Friday, Easter

Monday, Anzac Day, Labour Day Foundation Day, Sovereign’s
Birthday, Christmas Day and Boxing Day will be paid public
holidays.

14.2 All hours worked on a Public Holiday will be paid at
the rate of 250% of the ordinary rate of pay or if an Employee
chooses, the Employee will be paid at the rate of 150% of the
ordinary rate of pay and time off in lieu credits will be in-
creased at the rate of 100% for each hour worked.

14.3 When a paid public holiday falls on a Saturday or Sun-
day, the holiday will be observed on the next Monday.

14.4 When Boxing Day falls on a Sunday or Monday, the
holiday will be observed on the next Tuesday.

14.5 In each case the substituted day will be a paid holiday
and the day for which it is substituted will not be a holiday.

14.6 Nothing in this Agreement will prevent the Parties from
agreeing alternative arrangements for the taking of public holi-
days.

15.—SICK LEAVE
15.1 Employees will receive 10 days of paid sick leave for

each period of 12 months continuous service.
15.2 Employees sick leave entitlements will accrue pro rata

on a weekly basis and be cumulative from year to year.
15.3 Any absence on sick leave of more than two consecu-

tive days, will be supported by evidence that satisfies the
Hospital that the absence from work was on account of per-
sonal illness or injury.

15.4 The total number of absences on sick leave, which are
not supported by evidence that satisfies the Hospital that the
absence from work was on account of personal illness or in-
jury, shall not exceed 5 days in any particular accrual period

15.5 In the event of prolonged or repetitive absence on sick
leave, the Hospital may require an Employee to provide a re-
port on their health status from a registered medical practitioner,
or be examined by a registered medical practitioner selected
by agreement between the Employer and the Employee. The
fee for any such examination will be paid by the Hospital.

15.6 If an Employee provides satisfactory medical evidence
that the Employee was restricted to a hospital or the Employee’s
place of residence for 7 consecutive days or more whilst on paid
leave, the Hospital will grant the Employee paid sick leave, up
to the limit of the Employee’s accrued entitlement, and the Em-
ployee’s leave credits for that period will be reinstated.

16.7 For the purposes of this clause a certificate issued by a
registered medical practitioner will satisfy the Hospital that
the certified absence from work was on account of personal
illness or injury.

16.—LONG SERVICE LEAVE
16.1 Employees will receive a cumulative entitlement to 13

weeks paid long service leave after 10 years’ continuous serv-
ice; and after each further 7 years’ continuous service.

16.2 Long service leave will be taken at times agreed between
the Employee and the Hospital. In reaching such agreement equal
consideration shall be given to the needs of the Employee and
the operational convenience of the Hospital.

16.3 Employees will be entitled, after the end of each ac-
crual period and before the completion of the subsequent
accrual period, to take long service leave in one continuous
period of 13 weeks.

16.4 Employees will take long service leave within 3 years of
the date the leave is accrued unless the Hospital agrees otherwise.

16.5 If the Employee and the Hospital agree any period of
accrued long service leave at full pay may be converted to
twice that period at half pay.

16.6 If the Hospital and the Employee agree long service
leave may be taken in any number of periods not less than 1
week on each occasion.

16.7 A public holiday occurring during a period of long serv-
ice leave is part of the long service leave and an extra day in
lieu will not be granted.

16.8 In this clause “continuous service” includes any period
during which an Employee was absent on approved paid leave,
and any service with the Hospital immediately prior to this
Agreement having effect.

16.9 In this clause “continuous service” does not include
any periods exceeding 4 weeks, on each occasion, during which
an Employee was absent on leave without pay or parental leave
or any other absence during which the Employee was not paid,
however such leave shall not be deemed to break service.

16.10 In this clause “continuous service” does not include
any periods during which an Employee was absent on long
service leave which had accrued prior to 1 April 1974.

16.11 If an Employee is retired by the Hospital on the grounds
of ill health or for any other cause and the Employee has com-
pleted at least 12 months continuous service the Employee
will be paid out pro-rata long service leave.

16.12 Pro-rata long service leave will be paid out to an Em-
ployee’s spouse or any other person nominated by the
Employee in writing, in the event of the Employee’s death if
the Employee has completed at least 12 months continuous
service.

17.—BEREAVEMENT LEAVE
17.1 Employees will receive a non-cumulative entitlement

to paid bereavement leave for up to 2 days on the death of a
spouse, de facto spouse, child, step child, parent, step parent,
sibling, step sibling or another person who, immediately be-
fore that person’s death, lived with the Employee as a member
of the Employees family. Provided that the Hospital may ex-
ercise a discretion to grant bereavement leave to an Employee
in respect of some other person with whom the Employee has
a special relationship.

17.2 Bereavement leave will be supported by evidence that
satisfies the Hospital as to the death that is the subject of the
leave sought and the Employees relationship to the deceased
person.

18.—PARENTAL LEAVE
18.1 Employees will be entitled to take up to 52 consecutive

weeks of unpaid leave for the birth of a child to an Employee
or their spouse; or the placement of a child with an Employee
for adoption.

18.2 Employees must have completed at least 12 months con-
tinuous service before the expected date of birth or placement;
and give the Hospital at least 4 weeks written notice of the inten-
tion to take the leave before commencing parental leave.

18.3 Parental leave does not break continuity of service but
will not be taken into account when calculating the Employ-
ees period of service for the purpose of this Agreement.

18.4 Other provisions relating to parental leave are as pro-
vided by the Minimum Conditions of Employment Act 1994
(WA).

19.—SPECIAL LEAVE WITHOUT PAY
Employees may be granted leave without pay provided that

the leave does not conflict with operational requirements.

20.—SPECIAL LEAVE WITH PAY
Employees may be granted leave with pay provided that the

leave does not conflict with operational requirements.

21.—FAMILY LEAVE
21.1 An Employee may use in each calendar year up to 5

days of the sick leave with pay entitlements the Employee
accrued in previous years of service, to care for an ill spouse,
de facto spouse, child, step child, parent, parent-in-law, step
parent, sibling, step sibling or another person who lives with
the Employee as a member of the Employee’s family. Pro-
vided that the Hospital may exercise a discretion to grant family
leave to an Employee in respect of some other person with
whom the Employee has a special relationship.

21.2 An Employee who does not have accrued sick leave
with pay entitlements sufficient to take 5 days family leave
during a calender year will be entitled to use up to 5 days of
annual recreational leave for family leave purposes
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21.3 Any absence from work on family leave will be sup-
ported by evidence that satisfies the Hospital that the family
member is ill and the Employees relationship to the ill person.

21.4 Family leave is not cumulative from year to year.

22.—STUDY ASSISTANCE
22.1 The Hospital will provide an Employee with study as-

sistance in the form of leave with pay to undertake part-time
study that is relevant to the duties being or likely to be per-
formed by an Employee, is relevant to the current and emerging
needs of the Hospital, enhances their career development, and
does not unduly affect or inconvenience the operations of the
Hospital.

22.2 Study leave with pay will be for formal study periods
only and an Employee will undertake at least 50% of formal
study in their own time. An Employee will provide evidence
that satisfies the Hospital as to their attendance and satisfac-
tory progress with studies. The maximum amount of paid study
leave will be 160 hours within a 12 month period for a full-
time Employee and pro rata for a part-time Employee

22.3 Nothing in this Agreement will prevent the Hospital
from agreeing to alternative arrangements for utilising this
entitlement to leave with pay for study purposes.

23.—DISPUTE RESOLUTION
In order to minimise the effect of any question, dispute or

difficulty that may arise between the Parties or between the
Hospital and its Employees, it is agreed that the following
procedure will be observed.

23.1 Where a dispute, grievance or other question arises, the
Employee concerned shall raise the matter with the appropri-
ate Supervisor or other nominated representative. At the
Employee’s option, the shop steward may also be present.

23.2 If not satisfactorily settled, or in cases where the matter
is of such a nature as to warrant the omission of the step de-
tailed in subclause (a) hereof, the shop steward and/or the
Employee(s) concerned shall discuss the matter with the ap-
propriate Hospital representative.

23.3 If satisfaction is not achieved, the Shop Steward of the
Employee(s) shall refer the matter to an appropriate full time
official of the Union, who shall discuss the matter with the
appropriate representative of the Hospital.

23.4 Each of the foregoing steps shall be followed in good
faith and without any undue or unreasonable delay by any party.
The parties agree that 3 working days will normally be con-
sidered reasonable for the purposes of moving from one to
another of each of the foregoing steps.

23.5 This procedure shall not apply in the event of any genu-
ine issue involving the safety of the Employee, or other person.

23.6 At any stage of this procedure, either party may refer
the matter to the Industrial Relations Commission.

23.7 Throughout the foregoing procedure normal work shall
continue. No party shall be prejudiced to final settlement by
the continuance of work in accordance with this subclause.

24.—THE SIGNATORIES TO THIS AGREEMENT
Roy Aitken (signed by R. Aitken) Secretary (signed by K Reynolds)
General Manager, Engineering THE WESTERN AUSTRALIAN
& Building Services BUILDERS LABOURERS,

PAINTERS, PLASTERERS UNION
OF WORKERS.
ON BEHALF OF THE BOARD OF
MANAGEMENT OF SIR CHARLES
GAIRDNER HOSPITAL

Secretary (signed by S Hardy) Secretary (signed by K Peckham)
THE AUSTRALIAN LIQUOR THE AUTOMOTIVE FOOD METAL
HOSPITALITY AND ENGINEERING, PRINTING AND
MISCELLANEOUS WORKERS KINDRED INDUSTRIES UNION
UNION, MISCELLANEOUS OF WORKERS, WESTERN
WORKERS DIVISION, AUSTRALIAN BRANCH
WESTERN AUSTRALIAN
BRANCH
Secretary (signed by J McDonald) Secretary (signed by W Game)
THE CONSTRUCTION, MINING, THE COMMUNICATION,
ENERGY, TIMBERYARDS, ELECTRICAL, ELECTRONIC,
SAWMILLS AND ENERGY, INFORMATION,
WOODWORKERS UNION OF POSTAL PLUMBING AND
AUSTRALIA, WESTERN ALLIED WORKERS UNION
AUSTRALIAN BRANCH OF AUSTRALIA—ENGINEERING

& ELECTRICAL DIVISION—
WESTERN AUSTRALIAN
BRANCH

Secretary (signed by W Deakin)
THE PLUMBERS AND GAS
FITTERS EMPLOYEES UNION
OF AUSTRALIA, WESTERN
AUSTRALIAN BRANCH

SIR CHARLES GAIRDNER HOSPITAL ENGINEERING
& BUILDING SERVICES

WORKSHOPS ENTERPRISE AGREEMENT 1997

APPENDIX 1—HOSPITAL’S VISION, MISSION,
VALUES AND GOALS

THE HOSPITAL’S VISION, MISSION AND VALUES
OUR VISION We will be renowned for the excellence

of our work.
OUR MISSION We are here to provide the best for you

in health care, service, teaching and re-
search.

OUR VALUES We value—
Are those beliefs Our Patients who are the most impor-
which provide a tant people in the Hospital
framework within
which the Staff who demonstrate—
Hospital conducts
its business. • caring and respect

• highly developed expertise
• commitment to continuous improve-
 ment

• enthusiasm
• pride in achievement
• honesty
• loyalty
• integrity
Strong leadership which provides direc-
tion and encourages innovation.
Teamwork based on open communica-
tion and feedback.
Teaching and research to achieve best
practice.

THE HOSPITAL’S GOALS

Goals are an outline of the key areas in which the Hospi-
tal needs to achieve results over the next four years in order
to fulfil its role and its vision. The goals of the Hospital
are—

Goal 1 Staff who are committed to our values, mission
and vision and quality management and whose
contribution is supported through quality human
resource management.

Goal 2 We will introduce a customer focus throughout
Sir Charles Gairdner Hospital.

Goal 3 We will be the preferred provider of services to
the community in our defined/key areas of clini-
cal expertise.

Goal 4 Best Practice in management will be our stand-
ard practice.

Goal 5 We will provide high quality clinical care.

Goal 6 We will be proactive and have a positive public
image and be recognised for our excellence in the
Region, throughout the State, nationally and in-
ternationally.

Goal 7 We will be recognised for the quality of research
in our areas of expertise.

Goal 8 We will be recognised as providers of high qual-
ity education to students and staff.

Goal 9 We will have an expanded financial basis and
greater independence.

Goal 10 We will have high quality information systems.

Goal 11 We will form strategic alliances.

Goal 12 We will operate appropriate facilities and serv-
ices to support the delivery of high quality patient
care.
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STEGBAR PTY LIMITED (WANGARA WA)
ENTERPRISE AGREEMENT 1997.

No. AG 109 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Stegbar Pty Limited

and

Communications, Electrical, Electronic, Energy,
Information, Postal, Plumbing and Allied Workers Union of
Australia, Engineering and Electrical Division, WA Branch.

No. AG 109 of 1997.

Stegbar Pty Limited (Wangara WA) Enterprise Agreement
1997 No. AG 109 of 1997.

23 May 1997.
Order.

HAVING heard Ms C.D. Natta on behalf of the Applicant and
Mr J.D. Fiala on behalf of the Respondent and by consent, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—

THAT the agreement made between the parties in the
terms of the following schedule and lodged in the Com-
mission on the 23rd day of April, 1997 entitled Stegbar
Pty Limited (Wangara WA) Enterprise Agreement 1997
No. AG 109 of 1997 be registered as an industrial agree-
ment, to replace C 383 of 1994 and AG 53 of 1993.

(Sgd.) G. L. FIELDING,    
[L.S.] Senior Commissioner.

———

1.—TITLE
This Agreement shall be referred to as the Stegbar Pty Ltd

(Wangara WA) Enterprise Agreement 1997 No. AG 109 of 1997.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Incidence

3a. Named Parties
4. Date, Period and Review of Operation
5. Relationship to Parent Award
6. Single Bargaining Unit
7. Objectives of Agreement
8. Labour Flexibilities
9. Continuous Improvement

10. Wages Administration
11. Redundancy
12. Wage Increases
13. State Wage Case Principles
14. Consultative Structure
15. Avoidance of Disputes
16. State Standards
17. No Precedent

Annexure ‘A’
Annexure ‘B’
Signatories

3.—INCIDENCE
This Agreement shall apply to and be binding upon Stegbar

Pty Limited (“the Company”) manufacturing plant located at
66 Prindiville Drive, Wangara, Communications, Electrical,
Electronic, Energy, Information, Postal, Plumbing and Allied
Services Union of Australia, Engineering and Electrical
Division, Western Australian Branch (“the Union”) located at
Ground Floor, 401-403 Oxford Street Mt. Hawthorn and the
employees of the Company who are members or are eligible
to be members of the Union. This agreement will apply to
approximately 45 employees of the Company.

3A.—NAMED PARTIES
(1) Stegbar Pty Ltd, 66 Prindiville Drive, Wangara WA 6065.
(2) Communications, Electrical, Electronic, Energy,

Information, Postal, Plumbing and Allied Services Union of
Australia, Engineering and Electrical Division, Western
Australian Branch at Ground Floor, 401-403 Oxford Street,
Mt Hawthorn WA 6016.

4.—DATE, PERIOD AND REVIEW OF OPERATION
(1) This Agreement shall operate from the beginning of the

first pay period to commence on or after 1 February 1997 and
shall remain in force until the completion of the pay period
commencing on or after 1 February 1999.

(2) By no later than 1 May 1998 the parties to this Agreement
undertake to formally review its performance and to negotiate
a further Agreement.

5.—RELATIONSHIP TO PARENT AWARD
This Agreement is to be read and applied in conjunction with

the Metal Trades (General) Award 1965 No. 13 of 1966.
Where there is any inconsistency with the award, this

agreement shall apply to the extent of that inconsistency.

6.—SINGLE BARGAINING UNIT
The parties, named within this Agreement, have and will

continue to act within a single bargaining unit for the purposes
of negotiating and implementing the terms of this agreement
in accordance with the January 1992 State Wage Case (see
Annexure A).

7.—OBJECTIVES OF AGREEMENT
(1) To carry forward positive changes and flexibilities

achieved in the first Agreement No. AG53 of 1993 and the
second Agreement No. C383 of 1994.

(2) To maintain the company and employees’ focus on
continuous improvement through ongoing consultation and the
implementation of change.

(3) The establishment of a culture of common purpose with
all employees whereby each person has a commitment to
productivity, a sense of membership to the team and a sense of
pride in the company and its activities and products.

8.—LABOUR FLEXIBILITIES
In order to continue to improve the flexibility and utilisation

of labour within the organisation and achieve the best customer
response times, the following will be implemented.

(1) Casual Labour
(a) In order to ensure stability of employment for current

employees it is recognised that casual labour at peak periods
is required. Accordingly, the parties agree that the casual
labour required to cover peak periods will be no more than
30% of the permanent production workforce as applicable
to each Production Area, i.e. Aluminium, Timber and
Wardrobes.

(b) It is understood that in times of industry downturn casual
employees will be the first to be laid off, thus providing greater
security for full-time employees. Casuals will be on call and
subject to one hours notice of termination.

(c) Wherever possible, based on merit, casual employees
will be offered permanent positions as they arise.

(d) Casual labour will have no voting rights in relation to
the Enterprise Agreement.

(2) Overtime
(a) Overtime will be worked as required by management

and one day’s notice of overtime will be given wherever
possible. Preference for working overtime will be given to
permanent employees. Overtime will only be offered to
employees suited to performing the relevant task.

(b) All employees must be prepared to work minimum levels
of overtime IF REQUIRED as per the following—

(i) MONDAY TO FRIDAY—A minimum availability
for a total of 6 hours is required comprising a mini-
mum 1 hour and a maximum of 3 hours every day
Monday to Friday.

(ii) SATURDAY AND SUNDAY—A minimum avail-
ability for 4 hours each day is required. (NOTE:
OVERTIME ON SUNDAY IS UNLIKELY TO BE
REQUIRED ON ANY REGULAR BASIS AND
WOULD BE USED ONLY IN EXTREME CIR-
CUMSTANCES).

(iii) UNDER EXTREME CIRCUMSTANCES AVAIL-
ABILITY FOR OVERTIME MAY EXCEED THE
LIMITS OUTLINED IN (i) AND (ii) ABOVE. THIS
REQUIREMENT WILL BE AT MANAGEMENT’S
DISCRETION.
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(c) To be eligible to work overtime on Saturday employees
must have complied with overtime requests during that week
subject to exemptions listed.

(d) The disciplinary procedure will apply to persons who
continue to refuse minimum overtime after one day’s notice
for overtime given.

(e) Exemptions—
(i) Attendance at approved external training course.

(ii) Employees on selected duties (Workers Compensa-
tion).

(iii) Pregnancy (if required by employee).
(iv) Employees who have been absent sick in the days

prior to the day when overtime is planned may not
be required to work.

(v) Genuine hardship cases will be looked at individu-
ally based on their merits.

(3) Meal and Rest Breaks
The timing of taking meal or rest breaks may be altered by

the Company without incurring a penalty if it is necessary to
have continuous operations. An example of continuous
operations would be where the employee works through a
designated meal or rest break to complete an important task.
The employee can then take the break at a later time.

(4) Multiskilling
All employees must be prepared to move to another work

section of the company if required by the manager. This could
involve working in another production department (e.g.
Aluminium Assembler could be moved to Showerscreens
Assembly). Movement of people would only occur in cases
where a need arises and will take into full consideration the
skills required to perform the alternate position. This
commitment to multiskilling will have the additional benefit
of contributing to the minimisation of retrenchments in cases
of severe downturn in business.

Should an employee be required to perform duties at a
classification higher than their normal classification and if that
higher classification attracts higher rates of pay, then the
employee will be paid at the higher rates for the period of
involvement at the higher classification level. This provision
will not apply where the employee is performing duties in a
training capacity to acquire higher levels of skill.

(5) Family Leave
During the life of this agreement employees shall be allowed

to convert up to a maximum of five (5) days per year sick
leave into Family Leave to care for sick or injured family
members. For the purposes of this agreement a family member
will include—

Spouse/defacto
Children
Parents of employee or spouse/defacto

9.—CONTINUOUS IMPROVEMENT
The parties agree and recognise that continuous improvement

is necessary for the healthy survival of the business. Therefore
the parties commit themselves to continue with existing
programs and reforms and to review and implement new
measures to achieve continuous improvement. This will
include, but not be limited to, such matters as reduction of
waste, productivity, customer service, product quality, material
control, administrative systems, occupational health and safety,
absenteeism and quality accreditation.

(1) Work Gr oups
It is necessary for continuous improvement issues to be

handled through sectional work groups. Employees must
accept responsibility to participate in work groups when
required.

(2) Sick Leave
Existing Award sick leave provisions continue to apply with

the following additions—
(a) The responsibility will be with the employee to make

contact with the employer during the period of ill-
ness or injury. If no contact is made the employer
may contact the employee to determine if support or
assistance is required during the period of illness or
injury.

(b) An employee when returning to work following a
period of sick leave may be sought out by their su-
pervisor to establish whether further medical
examination is required.

(3) Classification Structure
During the life of this agreement, the parties agree to review

and where agreed, implement an enterprise specific
classification structure for the relevant department.

10.—WAGES ADMINISTRATION
The payment of wages will be Electronics Funds Transfer.

Employees will be given freedom to choose between any bank,
building society or credit union. No other form of payment
will be available. Employees are required to clock on upon
arrival and clock off on departure from the site. Employees
are expected to be productive in their work area up to the time
of the finishing bell.

11.—REDUNDANCY
For the purposes of this agreement the REDUNDANCY

provisions of clause 32A of the Metal Trades (General) Award
shall apply.

12.—WAGE INCREASE
(1) Phase 1
Upon acceptance of this Agreement by all parties and

subsequent ratification by the Western Australian Industrial
Relations commission, a wage increase of 2.5% on the
employees ordinary hourly rate of pay as at 1 February 1997
will be applicable for all classification of employees covered
by this Agreement effective from the first pay period beginning
on or after 1 February 1997.

(2) Phase 2
A further increase of 1.5% on the employees “ordinary hourly

rate of pay” as at 1 February 1997 will be available on the first
pay period on or after 1 September 1997 pending upon
satisfactory progress in implementing initiatives in clauses
7,8,9 and 10 of this agreement. Whether satisfactory progress
has been achieved will be determined by the Enterprise
Consultative Committee.

(3) Phase 3
A further increase of 3.0% on the employees “ordinary hourly

rate of pay” as at 1 February 1997 will be available on the first
pay period on or after 1 May 1998 pending upon satisfactory
progress in implementing initiatives in clauses 7,8,9 and 10 of
this agreement. Whether satisfactory progress has been
achieved will be determined by the Enterprises Consultative
Committee.

(4) “Ordinary Hourly Rate” for the purposes of this
agreement shall be the base award rate including supplementary
payments plus over-award payments as at 1 February 1997.
Over-award payments in the “ordinary hourly rate” include all
wage increases gained through Stegbar Pty Limited (Wangara
WA) Enterprise Bargaining Agreement No. AG53 of 1993 and
C383 of 1994.

13.—STATE WAGE CASE PRINCIPLES
(1) There shall be no further wage increases for the life of

this Agreement except where consistent with a State Wage
Case.

(2) The parties to this Agreement shall be bound by the terms
of this Agreement for its duration.

(3) The parties shall oppose any application by other parties
to be joined to this Agreement.

(4) The provisions of clauses 6 to 11 and clauses 13 to 16
shall cease to operate from the completion of the pay period
commencing on or after 1 February 1999.

(5) The parties shall apply to the Western Australian Industrial
Relations Commission to cancel this Agreement with effect
from the pay period commencing on or after 1 February 1999.

14.—CONSULTATIVE STRUCTURE
The parties to this Agreement shall observe the procedures

set out in Annexure ‘A’ in relation to consultation.

15.—AVOIDANCE OF DISPUTES
The parties to this Agreement shall observe the procedures

set out in Annexure ‘B’ in relation to the avoidance of disputes.
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16.—STATE STANDARDS
This Agreement shall not operate so as to cause any employee

to suffer a reduction in ordinary time earnings or in Commission
standards of hours of work, annual leave with pay or long
service leave with pay.

17.—NO PRECEDENT
All parties agree that the contents of this Agreement will not

be used as a precedent to base or progress any claims upon
any other Stegbar unit or in any other organisation.

ANNEXURE ‘A’
(1) Consultative Structure
The following is a set of guidelines for the Management/

Employee Consultative Committees that form the consultative
mechanism for Enterprise Bargaining with respect to this and
future Agreements.

(2) Structur e
The Enterprise Consultative committee will comprise four

(4) management representatives and five (5) employee
representatives and one (1) shop steward. The employee
representatives will be as follows—

Aluminium Production 2
Timber Production 1
Wardrobes Production 1
Shop Steward 1

(3) Role of the Enterprise Consultative Committee
(a) Manage the overall implementation of Enterprise

Bargaining.
(b) Make informed decisions on recommendations received

from employees.
(c) Effectively communicate with all employees in the company.
(d) Be accountable to all stakeholders in the company.
(e) To be a catalyst for the implementation of continuous

improvement.
(f) Act quickly on decisions made by the Enterprise

Consultative Committee.
(g) Where appropriate, quickly implement solutions in

individual sections.
(4) Decision Making Process
The committee will reach decision by consensus only and

not by voting.
(5) Recommendations
All recommendations made by the employees or decisions

made by the Enterprise Consultative Committee must be fully
evaluated and be in the best interests of the company and the
employees. The deliberations of the Enterprise Consultative
Committee must consider the overall cost of the
recommendation against its overall benefits.

(6) Quorum
A quorum shall consist of the full membership of the

committee and any absenteeism shall be covered by an
appropriate substitute from management or the relevant section.

(7) Elections
Employee members elected and management members

appointed to the committee shall hold office for the length of
the Agreement. Prior to the review period of the current
Agreement committee members will offer themselves for re-
election or re-appointment. Newly appointed committee
members will be trained, where appropriate, and form the
committee undertaking the renegotiation and implementation
of the next Agreement.

If, during a term of office, a member of the committee ceases
employment with the Company or, for reasons approved by
the committee, feel they can no longer serve, then a new
member is to be elected or appointed in his/her place.

(8) Chairperson
To be elected by the committee from within the committee

and will alternate every six months between a management
representative and an employee representative. In the event of
the absence of the Chairperson, the Vice Chairperson will stand
in for the meeting.

(9) Secretary
A Secretary will be appointed by the Consultative Committee

to record the proceedings at each meeting for the minutes.

The Enterprise Consultative Committee meetings will be held at
least once every month or at the request of a majority of members.

Meetings shall be conducted during normal working hours,
will run to an agenda and not exceed two (2) hours duration.

(10) Agenda
Suggestions for the agenda may be made by any members of

the consultative committee to the Secretary for approval by the
Chairperson and the vice Chairperson (or their nominees) at least
five (5) working days prior to the meeting. This will allow
agreement between both parties on the content of the agenda.

It is agreed that no item can be added to the agenda after it
has been finalised a week before the scheduled meeting of the
Consultative Committee. Any urgent business can be added to
the agenda after the five day deadline with the approval of the
Enterprise Consultative Committee.

(11) Minutes
A draft copy of the minutes of the Consultative Committee

shall be published for all employees to peruse as soon as
possible after the scheduled meeting.

(12) Training and Preparation Time
It is agreed that the members of the Consultative Committee

will be allowed time during normal working hours to attend
training courses to prepare them to carry out their duties on
the committee effectively. Time will be allowed for committee
members to prepare for meetings based on the agenda.

(13) Co Option of the Committee
(a) The Consultative Committee shall have power to co opt

other company personnel for advisory purposes on specific
issues and to expedite committee business.

(b) Where agreed an external source can be invited to attend
relevant meetings.

(c) Accredited union officials may attend committee meetings
as observers.

(14) Confidentiality
It is agreed that certain information may be regarded by

management as confidential. However, management will make
every effort to make available as much information as possible
for the effective resolution of problems. Agreement will be
required on what material put before the committee is regarded
as confidential.

When management provides information which is recognised
to be confidential, committee members will maintain
confidentiality on such information.

(15) Review and Modification of Procedures
The procedures outlined in this Annexure may be reviewed

from time to time by the Enterprise Consultative Committee and
modified to suit particular requirements as agreed by consensus.

ANNEXURE ‘B’
GRIEVANCE PROCEDURE
Where a matter is not able to be resolved as outlined below,

or in the event of any major change in employment conditions
or Award terms, or in the event of any dispute arising between
the Company’s management and the Union members, the
parties will consult together to reach settlement without loss
of wages or production.

Further, except where a genuine safety issue is involved,
work will continue normally as agreed by the parties, without
interruption and without prejudice to final settlement.

(1) Step 1
Any employee or Union delegate who has a grievance on

any issue should try to resolve the issue with their supervisor
while the other employees in the department continue working.

Where time is necessary for the supervisor to investigate the
issue, the supervisor will give an answer within twenty four
(24) hours. If for good reason an answer cannot be given, a
progress report will be given and agreement reached on a time
for a reply to be given.

If the matter is not settled then—
(2) Step 2
The issue will be referred to the appropriate grievance

committee for resolution no later than the next normal working
day or earliest possible time.

A grievance committee for each department will be
established to resolve grievances referred to it by employees,



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 77 W.A.I.G.1480

delegates or leading hands and will be made up of the following
representatives—

(a) Supervisor involved in dispute.
(b) Union delegate.

The committee will meet on the next normal working day or
the earliest possible time following a grievance being referred
to it. It will investigate the grievance to achieve agreement or
resolution of the issue.

If the matter is not settled then—
(3) Step 3
The department Manager shall carry out any necessary

investigations, discuss the matter with the Union delegate and
make a reply within two normal working days of the formal
referral of the matter. If a reply cannot be given, a progress
report may be made and agreement reached on a time for a
reply to be given.

If the matter is not settled then—
(4) Step 4
The matter shall be formally submitted by the Union delegate

and/or Union representative/officer to the Company’s State
Manager/or appropriate officer of the Company.

(5) Step 5
If agreement cannot be reached on the issue/s through the

foregoing procedure, the matter may be submitted to the
Western Australian Industrial Relations Commission.

AUTHORITY TO APPROVE AGREEMENT

SIGNATURES OF THE PARTIES
Signed for and on behalf of Stegbar Pty Limited (ACN:

007 090 280)—
Date: 15/4/1997.
Signature Name of person

authorised to sign
(print)

S.J. Purnell S.J. PURNELL
Signed by Joint Consultative Committee—
Date: 15/4/1997.
Signature Name of person

authorised to sign
(print)

D. Brown DENNIS BROWN
Signed by Communications, Electrical, Electronic,

Energy, Information, Postal, Plumbing and Allied Services
Union of Australia, Engineering and Electrical Division,
Western Australian Branch.

Date: 18/4/1997.
Signature Name of person

authorised to sign
(print)

J.D. Fiala JOE DANIEL FIALA

SWISPEC PTY LTD ENTERPRISE BARGAINING
AGREEMENT 1996
No. AG 72 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Swispec Pty Ltd

and

The Communications, Electrical, Electronic, Energy,
Information, Postal, Plumbing and Allied Workers’ Union of
Australia, Engineering and Electrical Division, WA Branch.

No. AG 72 of 1997.

Swispec Pty Ltd Enterprise Bargaining Agreement 1996.

13 May 1997.
Order.

HAVING heard Mr T. Dobson on behalf of the Applicant and
Mr P.J. Carter on behalf of the Respondent, and by consent,

the Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—

THAT the agreement made between the parties in the
terms of the following schedule and lodged in the Com-
mission on the 14th day of March, 1997 entitled Swispec
Pty Ltd Enterprise Bargaining Agreement 1996 be regis-
tered as an industrial agreement.

(Sgd.) G.L. FIELDING,
[L.S.] Senior Commissioner.

Schedule.

1.—TITLE
This Agreement shall be known as the:

SWISPEC PTY LTD ENTERPRISE BARGAINING
AGREEMENT 1996.

2.—ARRANGEMENT
 1. Title
 2. Arrangement
 3. Area and Scope
 4. Parties Bound
 5. Date and Period of Operation
 6. Application of Agreement
 7. No Extra Claims
 8. Objectives of Agreement
 9. Dispute Procedure
10. Consultative Process
11. Training
12. Measures to Achieve Gains in Productivity, Effi-

ciency and Flexibility
13. Monitoring of Agreement
14. Wages
15. Signatories

3.—AREA & SCOPE
This Agreement shall apply to SWISPEC PTY LTD, and

it’s approximately 40 employees who are members or eligible
to be members of the Union in the classifications set out in
Clause 14.—Wages of this agreement and the Union and shall
operate within the State of Western Australia.

4.—PARTIES BOUND
This Agreement is made this 31 July 1996 between—

(1) SWISPEC PTY LTD
(2) The Communications, Electrical, Electronic, Energy,

Information, Postal, Plumbing and Allied Workers’
Union of Australia, Engineering and Electrical Di-
vision, WA Branch having its office at 401-403
Oxford Street, Leederville, Western Australia , (the
Union).

5.—DATE AND PERIOD OF OPERATION
This Agreement shall operate from 1 May, 1996 and shall

remain in force until 31st December, 1997 or its earlier cessa-
tion in accordance with subclause (2) of Clause
6.—Application of Agreement.

6.—APPLICATION OF AGREEMENT
(1) (a) Where the parties to this Agreement are also parties

to an Agreement which applies to a specific project the parties
agree to discuss whether the provisions of this Agreement will
apply to that project in lieu of the specific Project Agreement.

(b) If it is agreed that the specific Project Agreement applies
then the conditions of this Agreement shall not apply.

(c) If it is agreed that meaningful productivity increases can
be achieved, but this Agreement cannot be implemented in
full, then wage increases available from this Agreement may
be introduced on a “pro rata” basis. The increases available
from this Agreement will be a maximum of those contained in
Clause 14.—Wages of this agreement.

(2) The parties agree that if, following a review of this Agree-
ment by the parties and the Consultative Committee, and
agreement is reached that this Agreement places and contin-
ues to place SWISPEC PTY LTD and its Employees at a
competitive disadvantage, and productivity and flexibility have
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not improved then SWISPEC PTY LTD have the option of
reverting to work under the Award.

(3) No part of this Agreement shall be used by the Union,
SWISPEC PTY LTD or its Employees as evidence or exam-
ple before any Industrial Tribunal or proceedings not directly
concerned with work covered under this Agreement.

(4) No part of this Agreement shall be otherwise used by the
Union, SWISPEC PTY LTD or its Employees as evidence or
example before any Industrial Tribunal or any other Contractor.

(5) (a) Where a specific project or Site Agreement is gener-
ally applicable on a site where work is undertaken by
SWISPEC PTY LTD , the specific Project or Site Agreement
shall take precedence over this Agreement.

(b) This agreement shall not apply to Swispec Pty Ltd or its
employees engaged in contract work on the Worsley Alumina
Stretch Project or the Westralian Sands SR2 Project.

(c) (ii) Where the parties are unable to agree upon the appli-
cability or otherwise of this Agreement to the work both parties
acknowledge the other party’s legal rights to protect their re-
spective interests.

(iii) Both parties have the option of suspending this Agree-
ment effective immediately provided that the suspension shall
only extend to the application of this Agreement to the work
on the Specific Project or Site.

(6) Pursuant to this Agreement and its measures to achieve
gains in productivity, efficiency and flexibility, SWISPEC
PTY LTD shall provide the rates of pay prescribed in Clause
14.—Wages which shall be paid in lieu of the minimum weekly
rate provided for in the Award.

(7)  This Agreement shall operate in conjunction with the
Electrical Contracting Industry Award F22 of 1978 (the Award).
Where any inconsistency exists between this agreement and
the award, this agreement will take precedence to the extent of
the inconsistency.

7.—NO EXTRA CLAIMS
(1) The employees and the union shall not pursue with

Swispec any extra claims outside this agreement, for the life
of this Agreement.

(2) Consistent with the Arbitrated Safety Net Adjustment
Principle any future Safety Net Wage Adjustment, or other
award wage increases, shall be absorbable to the extent of any
equivalent amount in rates of pay paid pursuant to this Agree-
ment. Future Safety Net Adjustments shall not increase the
wage rates contained in Clause 14.- Wages of this agreement.

8.—OBJECTIVES OF AGREEMENT
(1) The parties acknowledge their commitment to the prin-

ciples of enterprise bargaining.
(2) The parties agree that as a result of this Agreement,

SWISPEC PTY LTD need to achieve productivity improve-
ments to continue to hold a competitive edge within the market
place by—

(a) heightening awareness and acceptance of account-
ability levels of all in the contracting process within
SWISPEC PTY LTD operations;

(b) encouraging SWISPEC PTY LTD employees to ac-
cept responsibility in helping manage the total project
performance including that of subcontractors;

(c) developing concepts of best practise, continuous im-
provement and quality control to enhance
productivity and efficiency;

(d) developing a co-operative and harmonious working
environment in the enterprise;

(e) developing better employee management practises
that promote shared concepts of skill formation,
learning, teamwork, participation, flexibility and
communication;

(f) introducing best practise procedures in workplace
health and safety and personnel management;

(g) developing and following procedures to eliminate lost
time and make better use of available working time,
eg, start and finish at designated workplace at nor-
mal start and finish times;

(h) establishing measures to ensure ordered relations ex-
ist between SWISPEC PTY LTD and the union on
SWISPEC PTY LTD work sites;

(i) enhancing job satisfaction;
(j) improving SWISPEC PTY LTD competitiveness

to help improve job security.
(3) It is agreed that the measures in this agreement, properly

implemented and carried out, will assist in the achievement of
those objectives.

9.—RESOLUTIONS OF QUESTIONS, DISPUTES OR
DIFFICULTIES

The parties undertake that when any question, dispute or
difficulty arise between the union and SWISPEC PTY LTD
or its employees, or a matter arises which is likely to cause a
dispute for any reason whatsoever, the procedures contained
in Clause 27—Grievance Procedure and Special Allowance
of the Award shall be followed.

10.—CONSULTATIVE PROCESSES
(1) Effective participation and acceptance of accountability

levels in the construction process, and achievement of the com-
mon goal and objectives of this agreement, are enhanced by
genuine consultation between SWISPEC PTY LTD and its
employees.

(2) (a) The Consultative Committee (the Committee) may
be established within SWISPEC PTY LTD. The composi-
tion and size of the Committee shall be determined by the
parties.

(b) The Committee will initially be chaired by SWISPEC
PTY LTD  Contract Manager or nominee. A representative of
the union may attend meetings. A representative of the CCI
may attend the meetings.

(3) (a) The role of the committee is to act as a forum for
consultation, guidance and advice between SWISPEC PTY
LTD and its employees on matters such as monitoring and
reviewing—

(i) implementation of this agreement and its objectives;
(ii) determination of Benchmarks, Best Practice and Con-

tinuous Productivity Improvement;
(iii) The Skills Formation Programme and ancillary train-

ing;
(iv) the Productivity Improvement Programme;
(v) communication between SWISPEC PTY LTD and

its employees; and
(vi) fostering a consultative and co-operative environment

and setting and accepting appropriate levels of ac-
countability and responsibility.

(b) The Committee is a consultative and advisory group and
it is recognised by all parties that final and overall account-
ability for company performance rests with SWISPEC PTY
LTD .

11.—TRAINING
(1) SWISPEC PTY LTD acknowledge the changing pace

of technology in the Electrical Contracting Industry and the
need for employees to understand those changes and have the
necessary skill requirements to keep SWISPEC PTY LTD at
the forefront of the Industry.

(2) The parties to this agreement recognise that in order to
increase the efficiency, productivity and competitiveness of
SWISPEC PTY LTD, commitment to training and skill de-
velopment is required. Accordingly, the parties commit
themselves to—

(a) developing a more highly skilled and flexible
workforce; and

(b) providing employees with career opportunities
through appropriate training to acquire the additional
skills as required by SWISPEC PTY LTD.

(3) It is agreed that a training programme be developed con-
sistent with—

(a) the current and future skill needs of SWISPEC PTY
LTD ;

(b) the size, structure and nature of SWISPEC PTY
LTD  and

(c) the need to develop vocational skills relevant to
SWISPEC PTY LTD and the electrical contracting
industry.
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12.—MEASURES TO ACHIEVE GAINS IN
PRODUCTIVITY, EFFICIENCY AND FLEXIBILITY
(1) Award Matters
It is agreed between the parties that all work performed for

SWISPEC PTY LTD shall be performed in accordance with this
agreement and with the award as varied by this agreement and in
conjunction with, where applicable, other industry agreements.

(2) Flexibility of Hours, Breaks and RDO’s
It is agreed that employees will be flexible in the following

areas—
(a) where it is agreed between SWISPEC PTY LTD

and the majority of affected employee(s) SWISPEC
PTY LTD  may reschedule ordinary working hours;

(b) the spread of hours may be altered by agreement be-
tween SWISPEC PTY LTD and the majority of
employees in the plant or section(s) concerned;

(c) agreement to reschedule ordinary working hours and
to alter the spread of hours shall not unreasonably be
withheld;

(d) flexibility of rest periods and meal intervals which
may be staggered or otherwise arranged at a time
and in a manner to suit the convenience of SWISPEC
PTY LTD in conjunction with the provisions para-
graph (1) (e) and (f) of Clause 11.—Hours of the
award; and

(e) flexibility of rostering employees’ days off;
It is agreed that when SWISPEC PTY LTD wish to re-

schedule an RDO, SWISPEC PTY LTD will endeavour to
provide reasonable notice to the employee(s), RDO’s may be
substituted by agreement in accordance with the award, which
agreement shall not unreasonably be withheld.

(3) Maintenance of Workplace
All employees are committed to ensure their workplace is

maintained in a clean and safe condition.
(4) Overtime

(a) Overtime will be worked in accordance with the
Award, Clause 12—Overtime. In particular the em-
ployees agree to strictly adhere to subparagraphs
(2)(f)(i) and (ii) of Clause 12.—Overtime.

“(2)(F)(i) An employer may require any em-
ployee to work reasonable overtime at
overtime rates and such employee shall
work overtime in accordance with such
requirement.”

“(2)(f)(ii) The union party to this award, or em-
ployee or employees covered by this
award, shall not in any way, whether
directly or indirectly, be a party to or
concerned in any ban, limitation or re-
striction upon working or overtime in
accordance with the requirements of
this subclause.”

(b) Overtime may be worked on a RDO weekend as re-
quired by SWISPEC PTY LTD. SWISPEC PTY
LTD  will endeavour to give employees who are re-
quired to work on a RDO weekend such prior notice
as is reasonable in all the circumstances.

(c) SWISPEC PTY LTD will introduce a roster sys-
tem to endeavour to allocate overtime hours in a fair
and equitable manner at SWISPEC PTY LTD dis-
cretion, provided that this will not disadvantage
SWISPEC PTY LTD in any way.

(d) In conjunction with the roster system SWISPEC
PTY LTD will select the employees required to work
overtime according to the needs of SWISPEC PTY
LTD and the particular project.

(e) When overtime has been scheduled and these em-
ployees have committed himself or herself to work
overtime such commitment must be honoured. Where
an employee has a valid reason to be absent, in ac-
cordance with award provisions, the employee is
obligated to advise SWISPEC PTY LTD, as soon
as possible prior to overtime commencement of that
fact and the reasons therefore, so that alternative ar-
rangements may be made.

(5) Place of Start and Finish Work
It is agreed that all employees will be dressed and ready to

start work at their normal start time at the designated workplace
and work will finish at their normal finish time and place. On
construction work the workplace shall be deemed to be the
nearest SWISPEC PTY LTD compound or smoko shed.

(6) Footwear
It is agreed that employees who have been issued with safety

footwear will have such safety footwear replaced on a fair
wear and tear basis. There shall be no automatic reissue of
footwear where an employee is placed on a new site.

(7) Uniforms and Clothing
It is agreed that employees issued with a SWISPEC PTY

LTD uniforms and clothing shall wear such items during all
work hours and each employee shall maintain his/her uniform
in a respectable condition as approved by SWISPEC PTY
LTD .

It is agreed the employees who have been issued with cloth-
ing will have such uniforms/clothing replaced on a fair wear
and tear basis. There shall be no automatic reissue of clothing
where an employee is placed on a new site.

(8) Care of SWISPEC PTY LTD Property
(a) It is agreed that employees will treat all SWISPEC

PTY LTD  property, plant and equipment with due
care and respect to ensure replacement is kept to a
minimum. All property, plant and equipment shall
be returned to the designated storage area each day.

(b) a tradesperson or apprentice shall replace or pay for
any tools supplied by SWISPEC PTY LTD if lost
through his/her negligence. See paragraph (20)(b) of
Clause 18—Special Rates and Provisions of the
award.

(c) It is agreed that all employees are committed to re-
ducing the cost of maintenance and minimising theft
and time spent looking for equipment not returned
to its designated storage area.

(9) Company Vehicles
Where an employee is provided the use of the company ve-

hicle to conduct company business that the employee shall
ensure that—

(a) the vehicle is kept clean and free of rubbish;
(b) the vehicle’s oil and fuel requirements are regularly

checked to maintain the vehicle in a ready-for-use
condition; and

(c) any defects that come to the employee’s attention
are reported to SWISPEC PTY LTD immediately.

(10) Care of Consumables
It is agreed that all employees are committed to ensure maxi-

mum usage of materials and consumables is achieved and will
exercise due care and precaution to prevent wastage. All em-
ployees are committed to identifying further ways in which
wastage can be reduced.

(11) Quality Management
It is agreed that all employees shall co-operate fully with the

development and implementation of SWISPEC PTY LTD
Quality Management Systems and procedures, and will con-
tinually strive to improve the quality of the products and
services supplied by SWISPEC PTY LTD. Employees are
committed to reduce rework and complete tasks the first time,
and eliminate the need to return to finish incomplete work.

(12) Time Sheets and Day Labour Sheets
(a) It is agreed that employees will punctually and cor-

rectly fill of time sheets for each pay period.
(b) It is agreed that where required by SWISPEC PTY

LTD operating procedures. eg, service work and day
works, employees shall promptly and correctly fill
out SWISPEC PTY LTD Day Labour Sheets.

(13) Co-operation Between Employees and Supervisors
(a) It is agreed that employees shall assist in the man-

agement of efficiency and production of sites by
advising the supervisory staff at the earliest avail-
able opportunity if—

(i) it is anticipated that a material shortfall may
occur, and if a shortfall does occur;
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(ii) faulty hand tools are on site;
(iii) production is likely to be delayed or is delayed

by other trades; and
(iv) work is not being carried out accordance with

the specifications plans or with the SAA Wir-
ing Rules.

(b) Employees will take an active role to ensure that suf-
ficient quantities and correct types of materials are
available at the job site to maximise time at the
workplace.

(c) Employees will take an active role in care and main-
tenance of the workplace to eliminate safety hazards.

(14) Use of Expertise and Duties
(a) It is agreed that employees who have undertaken the

appropriate training or obtained the appropriate li-
cense to operate plant and equipment, such as cherry
pickers, boom lifts and hiab trucks, will exercise these
skills or use such licenses when required to by
SWISPEC PTY LTD.

(b) Employees’ duties shall include any work for which
the employee has requisite qualifications required in
connection with the Electrical Contracting Industry.

(16) Rest Period
(a) A rest period of 10 minutes shall be allowed in ac-

cordance with the following—
(i) Subject to the provisions of this paragraph, a

rest period of 10 minutes from the time of ceas-
ing to the time of resumption of work shall be
allowed each morning.

(ii) The rest period shall be counted as time off
duty without the deduction of pay and shall be
arranged at a time and in a manner to suite the
convenience of the employer.

(iii) Refreshments may be taken by employees
during the rest period but the period of 10 min-
utes shall not be exceeded under any
circumstances.

(iv) An employer who satisfied the Commission
that any employee has breached any condition
expressed or implied in this paragraph may be
exempted from liability to allow the rest pe-
riod.

(b) This arrangement may be altered to meet the opera-
tional requirements of SWISPEC PTY LTD.

(17) Unauthorised Absences
(a) SWISPEC PTY LTD shall—

(i) arrange an employee’s ordinary hours of work
which shall average 38 hours per week; and

(ii) select the method of implementation of the 38
hour week.

(b) An employee shall present himself or herself for duty
and remain on duty during the ordinary hours of work.

(c) SWISPEC PTY LTD shall be under no obligation
to pay for any hours not worked during those ordi-
nary hours unless it is an authorised absence in
accordance with—

(i) award provisions; or
(ii) an instruction from SWISPEC PTY LTD that

the employee may leave site without loss of
pay.

(18)  Safety Disputes
(a) Where a SWISPEC PTY LTD employee is affected

by a safety dispute an employee shall comply with
SWISPEC PTY LTD instructions to either—

(i) continue work when the area in which the
employee is working is not affected by the
condition giving rise to the dispute; or

(ii) accept a transfer to work in an area of the site
not affected by the condition giving rise to the
dispute; or

(iii) accept a transfer from one site to another site;
or

(iv) leave the site without loss of pay.

(b) An employee who does not comply with SWISPEC
PTY LTD instructions shall forfeit wages for time
not worked.

(19) Inclement Weather (Wet or Hot)
(a) Where a SWISPEC PTY LTD employee is affected

by inclement weather an employee shall comply with
SWISPEC PTY LTD instructions to either—

(i) continue work when the area in which the
employee is working is not affected by the
inclement weather; or

(ii) accept a transfer to work in an area of the site
not affected by the inclement weather; or

(iii) accept a transfer from one site to another site
not affected by the inclement weather; or

(iv) leave the site without loss of pay.
(b) Where SWISPEC PTY LTD requires an employee

to traverse open ground SWISPEC PTY LTD will
provide the employee with protective clothing. Such
clothing will remain the property of SWISPEC PTY
LTD and shall be returned to SWISPEC PTY LTD.
Employees shall take reasonable care of the clothing
and pay the cost of its replacement if lost or dam-
aged due to an employee’s negligence.

(c) An employee shall not be affected by inclement
weather unless by virtue of the weather conditions it is
not reasonable and it is not safe for work to continue.

(d) An employee who does not comply with SWISPEC
PTY LTD instructions shall forfeit wages for time
not worked.

(20) All Other Disputes
(a) Where a SWISPEC PTY LTD employee is affected

by any other dispute an employee shall comply with
SWISPEC PTY LTD instructions to either—

(i) continue to work when the area in which the
employee is working is not affected by the
condition, situation or grievance giving rise
to the dispute; or

(ii) accept a transfer to work in an area of the site
not affected by the condition, situation or griev-
ance giving rise to the dispute; or

(iii) accept transfer from one site to another site; or
(iv) leave the site without loss of pay.

(b) An employee who does not comply with SWISPEC
PTY LTD instructions shall forfeit wages for time
not worked.

(21) Movement of Material
It is agreed that employees will, where reasonably safe to do

so and in compliance with Worksafe WA requirements, load
and unload materials, plant and equipment from delivery ve-
hicles and move such materials, plant and equipment as
required without impediment.

(22) New Technology
It is agreed that employees will fully utilise all new techno-

logical advances implemented by including, but not limited
to, technological advances in relation to materials, methods,
plant and equipment.

(23) Work on Ladders
It is agreed that employees will work on ladders where they

are required to do so and such work complies with the Occu-
pational Health, Safety and Welfare Act.

(24) Client Satisfaction
(a) The employees will take an active role in ensuring

client satisfaction and acknowledge that client rela-
tionships is important in the growth of and its ability
to offer continuing employment to its employees.

(b) All employees agree to treat customers with cour-
tesy and respect and to consider the customers
interests in their actions.

(c) SWISPEC PTY LTD and its employees recognise
that a commitment to complete the project work on
time and on budget is essential to the ongoing vi-
ability of the company and the prospects of long term
employment of employees.
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13.—MONITORING OF AGREEMENT
The parties to this Agreement shall continually monitor the

development of the Agreement and shall review the effect of
this Agreement three months prior to this expiration.

If it is felt by the employees that the interpretation of this
agreement places them at a disadvantage then the parties shall
reconvene to resolve the issue.

14.—PAYMENT OF WAGES
Employees shall be paid by electronic funds transferor, where

an employer and employee so agree the employee may be paid
by cash or cheque.

15.—INJURED WORKERS REHABILITATION
Our Company is actively involved in ensuring any injured

employee is rehabilitated back to the workforce at the first
reasonable opportunity. To ensure this policy is maintained
employees, who suffer an injury may be required to consult a
company nominated doctor. This provision will in no way pre-
vent an employee from consulting and being treated by his/
her own personal doctor in the first instance.

16.—WAGES
The following wages rates shall apply only upon registra-

tion of this Agreement by the Western Australia Industrial
Relations Commission in the first full pay period to commence
on or after 1st May, 1996, subject to the successful implemen-
tation of the principle contained within this document.

BEGINNING OF
1ST FULL PAY PERIOD

ON OR AFTER
1.5.96 1.1.97 1.7.97

$ $ $
17.5% 21.25% 25.00%

Electronics Tradesperson 660.59 685.36 711.06
Electrician Special Class 591.44 613.62 636.63
Instrument Fitter Elec

Grade 2 600.55 623.07 646.43
Electrical Mechanic 562.77 583.87 605.77
Electrical Fitter 562.77 583.87 605.77
Instrument Fitter Elec

Grade 1 583.61 605.49 628.20
Lineperson Grade 1 562.77 583.87 605.77
Cable Jointer 562.77 583.87 605.77
Lineperson Grade 2 541.45 561.76 582.82
Electrical Assistant 476.83 494.71 513.26
Electrical Mechanic

Apprentice
1st Year 219.49 227.72 236.26
2nd Year 287.01 297.78 308.94
3rd Year 377.06 391.20 405.87
4th Year 444.60 461.27 478.57

Apprentices shall be paid the percentage shown in the Award
ie 39%, 51%, 67%, 79% of the Electrical Mechanics EBA
wage.

15.—SIGNATORIES
IN WITNESS whereof the parties have signed this Agree-

ment.
For and on behalf of SWISPEC PTY LTD

J. Roots (signed)
Director
N. Roots (signed)
Director/Secretary

For and on behalf of COMMUNICATIONS,
ELECTRICAL, ELECTRONICS, ENERGY,
INFORMATION, POSTAL, PLUMBING
AND ALLIED WORKERS UNION
(CEPU).

P. Carter (Signed)
Signed
Les McLaughlan (Signed)
Witnessed

Common Seal

UNITED CONSTRUCTION BHP PETROLEUM
GRIFFIN VENTURE REMEDIATION PROJECT

AGREEMENT 1997.
No. AG 106 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

United Construction Pty Ltd

and

The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers—Western Australian

Branch and Others.

No. AG 106 of 1997.

United Construction BHP Petroleum Griffin Venture
Remediation Project Agreement 1997.

22 May 1997.

Order.
HAVING heard Mr D.R. Sproule on behalf of the Applicant
and Mr G.C. Sturman as agent for The Automotive, Food,
Metals, Engineering, Printing and Kindred Industries Union
of Workers—Western Australian Branch; Mr D.L. Summers
initially on behalf of the Maritime Union of Australia, West-
ern Australian Branch and later on behalf of the Seamen’s
Union of Australia, West Australian Branch; Mr L.
McLaughlan on behalf of the Communications, Electrical,
Electronic, Energy, Information, Postal, Plumbing, and Allied
Workers Union of Australia, Engineering and Electrical Divi-
sion, WA Branch, and initially Ms J.L. Harrison as agent for
The Construction, Mining, Energy, Timberyards, Sawmills and
Woodworkers Union of Australia—Western Australian Branch
and The Western Australian Builders’ Labourers, Painters and
Plasterers Union of Workers, Western Australian Branch, the
Commission, by consent, pursuant to the powers conferred on
it under the Industrial Relations Act, 1979, hereby orders—

THAT the agreement made between the parties in the
terms of the following schedule and lodged in the Com-
mission on the 21st day of April, 1997, but varied on the
22nd day of May, 1997 entitled United Construction BHP
Petroleum Griffin Venture Remediation Project Agree-
ment 1997 be registered as an industrial agreement.

(Sgd.) G.L.FIELDING,
[L.S.] Senior Commissioner.

Schedule.

1.—TITLE
This Agreement shall be known as the “United Construc-

tion BHP Petroleum Griffin Venture Remediation Project
Agreement 1997”.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Parties Bound
4. Application
5. General Conditions of Employment
6. Shutdown Hours of Work
7. Wage Rates
8. Allowances
9. Superannuation

10. Term
11. Security Arrangements
12. Living Away From Home Allowance
13. Personal Protective Equipment
14. Clothing
15. Redundancy
16. Site Induction
17. BHPP Employees
18. Drug and Alcohol Policy
19. Grievance Settlement Procedure
20. Disciplinary Procedure
21. Journey Cover
22. Signatories to Agreement
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3.—PARTIES BOUND
This Agreement is between—

(1) United Construction Pty Ltd
(2) Automotive, Food, Metals, Engineering, Printing and

Kindred Industries Union West Australian Branch.
(3) Communications, Electrical, Electronic, Energy, In-

formation, Postal, Plumbing and Allied Services
Union of Australia

(4) Seamens Union of Australia/West Australian Branch

4.—APPLICATION
This Agreement shall only apply to the remediation project

work performed by some 130 employees of the employers
named in subclauses (1) of Clause 3—Parties Bound on board
the “Griffin Venture”, from the time of mooring at the Port of
Fremantle until reconnection to its SBM; and to the secured
area on in the Port of Fremantle immediate vicinity of the
“Griffin Venture’s” moorings; inclusive of pre-shutdown and
post-shutdown work.

5.—GENERAL CONDITIONS OF EMPLOYMENT
(1) Except as provided for in this Agreement, the terms and

conditions of employment of each employee shall be as pre-
scribed in the relevant Award governing the employees’
employment provided however that where the provisions of
the Award are inconsistent with the provisions of this Agree-
ment, the latter shall prevail.

(2) The relevant Awards for the purposes of this Agreement are—
(a) Metal Trades (General) Award 1966 No. 13 of 1965—

Part II
(b) Electrical Contracting Industry Award No. R22 of

1978

6.—SHUTDOWN HOURS OF WORK
The hours to be worked during the period of the shutdown

shall be—
(1) Daywork

Daywork shall commence at 07:00 hours and finish
at 18:00 hours each day.
A 30 minute unpaid lunch break and a paid 15 minute
rest period will be scheduled during the work day.
The notional working times shall be—

07:00 commence work
09:45 rest period (paid)
10:00 recommence work
12:45 unpaid lunch break
13:15 recommence work
16:00 rest period—2nd break worked through
18:00 finish work

These times may be varied by agreement for opera-
tional requirements.
These working hours will generate the following pay-
ments—
(i) Monday to Friday— 7.6 hours ordinary time

2 hours time and one half
1.15 hours double time

(ii) Saturday— 2 hours time and one half
8.75 hours double time

(iii) Sunday— 10.75 hours double time
Note. Includes payment for afternoon Crib Break is
being worked through.

(2) Nightshift
Nightshift shall commence at 19:00 hours and finish
at 6:00 hours each day. The day being worked shall
be the day upon which the shift commenced.
A 20 minute paid mid-shift meal break and a paid 15
minute rest period will be scheduled during the shift.
The notional working times shall be—

19:00 commence work
22:00 rest period (paid)
22:15 recommence work
01:00 paid mid-shift meal break
01:20 recommence work

04:00 rest period—2nd break worked through
06:00 finish work

These times may be varied by agreement for opera-
tional requirements.
These work hours will generate the following pay-
ments—
(i) Monday to Friday— 25% loading on 7.6 hours

ordinary time
2 hours time and one half
1.65 hours double time

(ii) Saturday— 2 hours time and one half
9.25 hours double time

(iii) Sunday— 11.25 hours double time
Note. Includes payment for afternoon Crib Break is
being worked through.

7.—WAGE RATES
(1) To facilitate a successful outcome for this work wage

rates which are consistent with the Kwinana Industrial Strip
standards shall be used as the basis for metals and crane driv-
ers classifications. The wage rates for the electrical trades
classifications reflect the current level of enterprise bargain-
ing agreements in the Western Australian electrical contracting
industry.

Classification Weekly Rate
Welder Special Class 570.07
Welder 559.52
Electronics Tradesperson 692.14
Electrician—Special Class 619.69
Instrument Electrical Fitter / Installer (Grade2) 629.24
Instrument Electrical Fitter / Installer (Grade 1) 610.64
Electrical Installer/Fitter 589.67
Electrical Assistant 499.60
Mechanical Tradesperson Special Class 594.88
Tradesperson 559.52
Certified Rigger/Scaffolder 524.28
Rigger/Scaffolder Dogman 509.15
Tool & Material Storeperson 492.15
Tradesperson Assistant who from time to time

uses a grinding machine 478.26
Lagger  (min 6 months experience) 486.33
Fire Watch 478.26

(ii) The above all purpose wage rates are all inclusive and,
subject only to the payment of tool allowance, leading hand
allowance, construction allowance and grievance procedure
as per the parent awards, are inclusive of all special rates and
allowances.

(iii) Employees engaged as casuals shall be notified in writ-
ing and shall be paid a 20% loading on the weekly wages rate.

8.—ALLOWANCES
(1) Disability Allowance
An allowance of $2.50 for each hour worked shall be paid.

This allowance shall be paid in full compensation for and rec-
ognition of all skill and disability allowances, special rates
and provisions prescribed by the awards named in Clause 5 of
this agreement and specifically in lieu of all disabilities asso-
ciated with shutdown maintenance work on the “Griffin
Venture”, the oil and gas industry and the vessel location. Such
disabilities include but are not limited to height, dirty work,
confined space and similar.

(2) Boots and Boot Allowance
(a) Each employee on commencement of work on site

or as soon as practicable thereafter shall be provided
with one pair of safety footwear free of charge un-
less the employer has previously issued safety
footwear to a current employee and such footwear is
in good condition.

(b) Employees shall be paid a safety footwear mainte-
nance allowance of six cents per hour, for each hour
worked, except where such an allowance is pre-
scribed by their relevant award.

(3) Coded Welding Allowance
A special class welder who is qualified to and working to at

least ASME-IX or AS-1210 standard and engaged in welding
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duties requiring x-ray quality shall be paid $30.00 per week
for all purposes.

(4) Travel Allowance
An employee either not provided with transport by their

employer to travel to and from the site or not receiving a liv-
ing away from home allowance shall be paid a travel allowance
of $11.30 per day.

(5) Completion Allowance
An allowance of $40.00 per week shall be paid to employ-

ees upon completion of their time on the Remediation Project.
This allowance shall be forfeited for any week in which an
employee is unlawfully absences or engages in industrial dis-
putation.

9.—SUPERANNUATION
Where employees are transferred to this shutdown from an-

other site they shall have their existing superannuation
arrangements maintained. Otherwise, the employers named in
subclauses (1) of Clause 3—Parties Bound shall contribute
$40.00 per week or 6% of their ordinary time earnings, which
ever is the greater to C+BUS.

10.—TERM
This Agreement shall operate and shall remain in force until

completion of the project as described in Clause 4—Applica-
tion.

11.—SECURITY ARRANGEMENTS
(1) (a) The project manager will determine a system of entry

to and exit from the site. The system will include a method of
personal identification for each employee. The system may
include computerised personnel access facilities activated by
electronic or magnetic cards.

(b) An employee must display or produce on request the
form of personal identification issued for the purpose of work-
ing on the “Griffin Venture” Shutdown when seeking entry to
the site, or at any time whilst on the site.

(c) Where an employee on attempting to enter the site is
unable to produce the personal identification issued for entry
to the site, the employer’s nominated representative can vouch
for the identity of the individual employee, however for the
duration of the delayed entry to the site, the employee shall
not be paid.

In addition the employee shall be counselled in accordance
with the employer’s disciplinary procedures, on the basis of
the employee’s past compliance with security arrangements.

(d) Any employee who allows or is involved in the unau-
thorised use of personal identification shall be subject to
dismissal for misconduct.

(2) Any employee who takes lighters, matches or other pro-
hibited objects onto the site or who smokes in unauthorised
areas may be subject to dismissal for misconduct.

(3) Employees may be subject to baggage searches on enter-
ing or leaving the site.

12.—LIVING AWAY FROM HOME ALLOWANCE
n the event that an employee is requested to ride the “Griffin

Venture” from Fremantle back to its operating location, then
each employee will be paid a living away from home allow-
ance of $31.50 for each day or part thereof that the employee
actually resides on board the “Griffin Venture”.

13.—PERSONAL PROTECTIVE EQUIPMENT (PPE)
All employees shall be provided with, gloves, safety hel-

mets, eye protection, hearing protection and such other
protective equipment as may be required by the work to be
undertaken. It is a condition of employment that employees
must wear PPE supplied by the employer for the work to be
undertaken.

14.—CLOTHING
It is a requirement on site that employees wear long sleeved

shirts, long trousers and Safety Boots.  Permanent employees
being transferred shall only be issued new clothing sets after a
store check on previous issues.

Permanent employees safety clothing will be replaced by
the on-site stores on a fair wear and tear basis after approval
from the appropriate supervisor. Any abuse of this process will

result in withdrawal of this arrangement. Casuals are required
to supply their own safety clothing to an acceptable standard.

Failure to attend for work with suitable safety clothing and
boots by any employee shall result in employee being sent
home without pay or payment of any allowances for that day.

15.—REDUNDANCY
The provisions of the parent awards shall apply for each

completed week of service on the Remediation Project, paid
as a lump sum at the at the time of an employees termination
of employment with their employer.

16.—SITE  INDUCTION
All employees must complete a site induction prior to com-

mencing work on the site, for which the employee shall be
paid the appropriate rate under this Agreement for the dura-
tion of their induction session.

17.—BHP EMPLOYEES
For the period of the shutdown, the client, BHP Petroleum

Ltd, will have its regular operating crew on board the “Griffin
Venture”. The client’s operating crew will be undertaking their
normal duties in support of the shutdown as required under
their respective awards. This may involve the client’s operat-
ing crew in performing duties which may encroach upon areas
which the unions party to this Agreement regard as their right
to perform. In such instances, the matter will be raised with
the employer’s Project Manager for clarification. However, it
is acknowledged that the client’s operating crew have prec-
edence in such considerations.

18.—DRUG AND ALCOHOL POLICY
All employees on the BHP Petroleum Griffin Venture

Remediation Project are covered by United Construction
Group’s Drug and Alcohol Policy.

All work sites are alcohol and drug free and the consump-
tion of alcohol or drugs is not permitted during working hours.
Any employee attending for work displaying signs or symp-
toms of drug or alcohol usage shall be refused entry onto site.

The affected employee shall be counselled by the Project
Manager or their nominee. The incident shall be managed in
accordance with the disciplinary procedure.

19.—GRIEVANCE RESOLUTION PROCEDURE
(1) Where a question, dispute or difficulty arises the matter

shall initially be discussed between the employee concerned
and if that employee so desires his/her workforce representa-
tive and the employee’s immediate supervisor.

(2) If the question, dispute or difficulty is still unresolved by
the discussions referred to in subclause (1) hereof the workforce
representative shall discuss and attempt to resolve the dispute
with the site manager.

(3) Where the above discussions fail to resolve the matter of
concern it shall be referred to a senior management representa-
tive and a representative of the State branch of the union. The
parties shall then initiate steps to resolve the grievance as soon
as possible.

(4) While the steps in subclause (1), (2) and (3) hereof are
being followed no industrial action shall be taken. A mini-
mum of seven days is allowed for steps 1, 2 and 3 to solve any
dispute.

(5) If after seven days the grievance is still not resolved,
either party may refer the matter to the Western Australian
Industrial Relations Commission provided that any party re-
serves the right to refer an issue to the Western Australian
Industrial Relations Commission at any time.

(6) Either party will give the earliest possible advice to the
other party of any issue or problem which may give rise to a
question, dispute or difficulty. All relevant facts shall be clearly
identified and recorded throughout. At least seven days shall
be allowed for all stages of the discussions to be finalised.

(7) No bans or limitations will be placed on the performance
of work while the dispute procedure is being followed.

20.—DISCIPLINARY PROCEDURE
(a) General Principles
The Group and its employees shall observe an acceptable

standard of performance and conduct within the work envi-
ronment. The Group shall treat its employees in an equitable
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and consistent manner. In applying these guidelines, it is fun-
damental to the process that the rights of individual employees
and the Group are protected.

An employee’s employment shall not be terminated for rea-
sons related to his/her conduct or performance unless the
employee has been given a reasonable opportunity to defend
him/herself against the allegations made.

The disciplinary procedure includes a number of stages. In
summary, these steps include—

• a formal counselling interview and written warning;
• review of performance after written warning;

If performance does not improve, further counselling should
be undertaken prior to the next stage of disciplinary action
being undertaken. The next stage of disciplinary action in-
cludes—

• a formal counselling interview and a final written
warning;

• review of performance after final written warning;
• review of employee’s continuing employment with

United Construction.
(b) Other Forms of Disciplinary Action
Other forms of disciplinary action may involve transfer or

demotion. Such courses of action shall only be effected after
consultation with relevant Supervisors, Managers and Human
Resources Division and take into consideration the employ-
ee’s length of service and past record etc.

The employee may be given the opportunity to give reasons
why they ought not be dismissed and be given the opportunity
to raise any relevant matter for the employer to consider when
determining his/her continued employment.

(c) Termination of Employment
Where dismissal is being considered, the Divisional Gen-

eral Manager and Employee Relations Manager shall be
consulted prior to the action being taken.

(d) Serious Misconduct
United Construction reserves the right to dismiss an em-

ployee without notice for serious misconduct that justifies
instant dismissal.

At United Construction conduct which may be regarded as
serious misconduct includes, but is not limited to—

• Fighting, brawling or assault whilst on duty or in
camp

• Deliberate damage or vandalism of company or cli-
ent’s property

• Being under the influence of alcohol or drugs whilst
on duty

• Possession or use of a firearm whilst on duty or in
camp

• Deliberate breach of safety regulations.
• Unauthorised use of equipment
• Theft of company property.

21.—JOURNEY COVER
All employees employed by United Construction Pty Ltd

on the Remediation Project shall be covered by Journey Cover
(income protection insurance whilst travelling to and from
work).

22.—SIGNATORIES TO AGREEMENT
Signed for and on behalf of the Automotive, Food, Metals,

Engineering, Printing and Kindred Industries Union of Work-
ers Western Australian Branch
Union Seal—
Name: J. Sharp-Collett   Signed:    (Signed)      Dated: 20/5/97
Position: STATE SECRETARY

Signed for and on behalf of the Communication, Electrical,
Electronic, Energy, Information, Postal, Plumbing and Allied
Services Union of Australia
Union Seal—
Name: Les McLaughlan  Signed:    (Signed)       Dated: 20.5.97
Position: ORGANISER

Signed for and on behalf of the Seamens Union of Australia/
West Australian Branch.
Union Seal—
Name:  Wal Prichard    Signed:    (Signed)        Dated: 20/597
Position: Joint Br. Sec. MUA

Signed for and on behalf of United Construction Pty Ltd
Name: Adam Carpenter  Signed:     (Signed)     Dated:  21/5/97
Position: Employee Relations Adviser.

UNITED CONSTRUCTION KWINANA SUPPLY
SERVICES ENTERPRISE BARGAINING

AGREEMENT 1996
No. AG 69 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

United Construction Pty Ltd
and

The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers—Western Australian

Branch.
No. AG 69 of 1997.

United Construction Kwinana Supply Services Enterprise
Bargaining Agreement 1996.

CHIEF COMMISSIONER W S COLEMAN.
19 May 1997.

Order.
HAVING heard Mr D Sproule on behalf of the Applicant and
Mr G Sturman on behalf of the Respondent and by consent,
the Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—

THAT the United Construction Kwinana Supply Serv-
ices Enterprise Bargaining Agreement 1996 be registered
in accordance with the following Schedule and such shall
have effect from the beginning of the first pay period com-
mencing on or after the 14th day of April 1997.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

1.—TITLE
This Agreement shall be known as the United Construction

Kwinana Supply Services Enterprise Bargaining Agreement
1996.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Introduction
4. Area and Scope
5. Incidence and Parties Bound
6. Period of Operation and Review
7. Relationship to Parent Award
8. Aims and Objectives
9. Work Practices and Conditions of Employment

10. Dispute Resolution Procedure
11. No Extra Claims
12. Protective Clothing
13. Wage Increase

Signatories to Agreement

3.—INTRODUCTION
This Enterprise Bargaining Agreement (EBA) is a reflec-

tion of the commitment and consensus approach to workplace
relations exhibited by the parties in recent years. It builds on
the previous EBA (AG111 of 1994) negotiated by the parties.
United Construction Pty Ltd and its employees are aware of
the competitive pressures facing industry today, hence the need
to enhance productivity, flexibility and efficiency at the
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workplace in order to ensure the future viability of operations.
Recognition of the need to increase competitiveness is an un-
derlying aspect of the Agreement and there is a commensurate
recognition on the part of United Construction of the need to
reward employees for genuine and effective increases in pro-
ductivity. In this respect it is acknowledged that the future of
the company and its employees are inextricably linked.

4.—AREA AND SCOPE
The Agreement shall only apply to the Kwinana Supply Serv-

ices Department of United Construction Pty Ltd with respect
to employees employed in the classifications specified in
Clause 13.—Wage Increases of this Agreement.

It is estimated that the number of employees who will be
bound by this agreement upon registration is 21.

5.—INCIDENCE AND PARTIES BOUND
(1) This Agreement shall apply to and be binding upon—

(i) United Construction Pty Ltd in its operations at the
Kwinana Supply Services Department;

(ii) The Automotive, Food, Metals, Engineering, Print-
ing and Kindred Industries Union of
Workers—Western Australian Branch (AFMEPKIU)
hereinafter referred to as “the Union”; and

(iii) The employees of United Construction Pty Ltd em-
ployed under the classifications specified in Clause
13.—Wage Increases of this Agreement.

(2) For the purpose of this Agreement, the Kwinana Supply
Services Department of United Construction Pty Ltd shall be
deemed to be “the enterprise”.

(3) Parties to this Agreement are—
(i) United Construction Pty Ltd

(ii) The Union

6.—PERIOD OF OPERATION AND REVIEW
(1) The actual date of achievement of agreement (22/9/96)

by the parties to this Agreement shall be the operative date.
(2) The term of this Agreement shall be eighteen months

from the date of agreement.
(3) The parties to the Agreement, shall begin the process of

reviewing this Agreement three months prior to its expiry.
(4) In conducting the review of this Agreement, the parties

to the Agreement shall assess achievements and gains in pro-
ductivity and efficiency during its terms of operation.

(5) Following the expiration of this Agreement, the parties
may apply to cancel this Agreement and subject to the out-
come of the process of review required under this clause, make
application for a replacement Agreement.

7.—RELATIONSHIP TO PARENT AWARD
(1) This Agreement shall be read and interpreted in conjunc-

tion with the Metal Trades (General) Award No. 13 of 1965
Part I and the Metal Trades (United Construction Pty Ltd) Order
No. 1680 of 1993, as amended.

(2) Where there is any inconsistency between this Agree-
ment and either of the documents named in subclause (1)
hereof, the terms and provisions of this Agreement shall pre-
vail to the extent of such inconsistency.

(3) This Agreement replaces the previous United Construc-
tion Kwinana Complex Enterprise Agreements, No’s AG13
of 1993 and AG111 of 1994.

8.—AIMS AND OBJECTIVES
(1) United Construction aims to ensure the continued and

long-term viability of its operations, thus providing job secu-
rity for its employees. United Construction also aims to provide
a quality and committed service to the metal fabrication in-
dustry and to be the preferred contractor to our clients in this
industry. The parties to the Agreement recognise that this aim
requires a mutual commitment to developing and enacting a
process of improved productivity and efficiency within United
Construction.

(2) To support this aim, the following specific objectives
have been agreed—

(i) To foster an attitude of consensus and agreement
based on consultation and negotiation in the
workplace.

(ii) To establish and enhance the multi-skilled capabili-
ties of the employees in the workshops.

(iii) To have a highly motivated, dedicated and loyal
workforce.

(iv) To achieve a zero lost time injury level.
(v) To establish and enhance a productive working rela-

tionship between the workforce and the management.
(vi) To continuously improve the work processes flex-

ibility of the workshop employees, eliminating
demarcation barriers and encouraging the use of ini-
tiative by employees.

(vii) To foster improvements in the productivity and effi-
ciency at the workplace to the benefit of the company
and its employees.

9.—WORK PRACTICES AND CONDITIONS OF
EMPLOYMENT

The following strategies have been established in regard to
the aims and objectives of this Agreement and form the basis
of the entitlement to the wage increases specified in Clause
14.—Wage Increases of this Agreement.

(1) Sick Leave
(i) It is agreed by the parties that the entitlement to sick

leave does not apply to an employee who fails to
supply proof of illness or injury as the Company may
reasonable require. However, the Company accepts
that an employee shall not be required to produce
such evidence with respect to the first two absences
of two days or less in any year of service.

(ii) All employees shall endeavour to reduce absent/sick
days taken. The target for this agreement is that av-
erage sick leave taken should not be more than 50%
of the award entitlement.

(2) Hours of Work
(i) The ordinary hours of work at United Construction

Supply Services Department shall be 7.6 hours (re-
sulting in a 38 hour 5 day week). Any hours worked
in excess of 7.6 hours on any day, Monday to Friday,
shall be paid at overtime rates.

(ii) The daily work schedule in relation to ordinary hours
shall normally be—

7.00am - Commencement of work (to
be proceeded by a siren at
6.55am signalling time to
move to the workplace).

10.00am—10.15am - Smoko Break.
1.00pm -1.25pm - Lunch Break (unpaid).
3.05pm - Completion of Ordinary

Hours.
3.30pm - Completion of Normal Work-

ing Day.
(iii) The stores department of the Supply Services De-

partment have developed a roster to allow coverage
within the stores department from 6.00am to 5.30pm.
This roster involves employees having staggered start
times.

Note: At the request of the workshop employees, the Com-
pany agreed that five (5) minutes be transferred from the lunch
break to the smoko break.

(3) Unpaid Days Off (UDO’s)
(i) Employees are entitled to take, by arrangement, up

to 12 days as unpaid days off (UDO). UDO’s are
made available to assist employees in meeting cer-
tain personal/family obligations which necessitate
time off work.

(ii) UDO’s shall be taken at a time mutually agreed be-
tween the employee and their supervisor. Employee’s
should make every effort to request UDO’s in ad-
vance from their supervisor, a day and date shall be
agreed to within 7 days of the request. Should the
day requested not be suitable to the supervisor, an-
other shall be agreed upon within seven days of the
request being made.

(iii) The same day off shall not be given to all or the
majority of employees, except in circumstances
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where there are no effects on the production of the
workshop.

(4) Workforce Flexibility
To facilitate a flexible and productive working environment,

employees will, subject to Clause 35 of the Metal Trades (Gen-
eral) Award, perform all reasonable directions and duties within
the limits of their skill, competence and training.

(5) Staff to Assist Wages Employees Where Possible
Engineering, commissioning and supervisory staff may use

tools when carrying out inspections, testing equipment or in-
structing employees under agreed circumstances, provided this
does not replace in any way the jobs of employees covered by
this Agreement.

(6) Self Supervision
It is a fundamental aim of this Agreement to promote the

concept of self supervision within the workforce. Employees
shall be encouraged to use their initiative and self-discipline
to ensure their work is completed with minimum supervision.
Employees shall share with management responsibility for
safety and quality of work in the workplace.

(7) Overtime
Subject to Clause 14 of the Metal Trades (General) Award

No. 13 of 1965, employees are required to work reasonable
overtime at the direction of management. All hours worked in
excess of 7.6 hours in any one day Monday to Friday, shall be
paid at overtime rates.

Where Saturday overtime is scheduled then it shall be of-
fered and accepted on the basis of a minimum of 5 hours. Any
arrangement other than 6 hours shall be subject to agreement
between the employee and their supervisor.

(8) Workload Fluctuations
(i) In an effort to enhance flexibility and efficiency at

the operations of United Construction’s Kwinana
Fabrication Facilities, a number of methods have been
identified by which handling of fluctuations in work-
load can be improved in order to minimise any
necessary reductions in the workforce. These in-
clude—

• reduction of overtime; and
• the taking of annual leave.

(ii) In order that annual leave may be used as a mecha-
nism to provide flexibility as well as a break for
employees, management and individual employees
shall endeavour to schedule annual leave at a time
mutually suitable to both parties. Where more than
four weeks of annual leave have been accumulated,
the employer can request that part, or all, of such
excess be taken, provided it is a minimum of one
week and as long as prior arrangement had not been
reached to accumulate leave for special reasons.

(iii) Where prior arrangement has been reached, it will
be confirmed in writing, a copy to be kept by the
employee and on their personal file.

(9) Best Practice
The parties agree to assess and implement “best practice”

techniques involving optimal flexibility and efficiency. Areas
of focus include—

(i) Improve workplace safety
(ii) Reduce wastage of electricity

(iii) Reduce wastage of consumables
(iv) Improve workshop setup
(v) Reduce supervision

(vi) Reduce processing time
(10) Training
United Construction is committed to helping its employees

attain higher levels of skill and competency in areas of benefit
to the Company. The following have been identified as poten-
tial areas of focus—

• Technical Skills
• Interpersonal Communications
• Safety
• English
• Job Instructions
• Quality of Work

(11) Communications
The parties agree to take steps to improve and enhance com-

munication between management/supervisors and employees
through—

• Toolbox talks
• Management report-back meeting with all employ-

ees
• Suggestion systems
• Noticeboards
• Newsletters/bulletins

10.—DISPUTE RESOLUTION PROCEDURE
(1) Where a question, dispute or difficulty arises, the matter

shall be initially discussed and resolved between the employee,
and if so desired, his/her union delegate and the employee’s
immediate supervisor.

(2) If the question, dispute or difficulty remains unresolved
after the process described in subclause (1) hereof has been
followed, the union delegate shall discuss and attempt to re-
solve the dispute with the Supply Services Manager.

(3) If still unresolved, the matter shall be referred to a senior
management representative and the full time union official.
The parties shall then initiate steps to resolve the grievance as
soon as possible.

(4) While the steps outlined in subclauses (1), (2) and (3)
hereof are being followed, industrial action shall not be taken.
A minimum of seven days is allowed for discussions in steps
(1)—(3) to be undertaken to solve the dispute.

(5) If, after step (3), the grievance is not resolved, either
party may refer the matter to the Western Australian Industrial
Relations Commission.

(6) Either party will give the earliest possible notice to the
other of any issue or problem which has the potential of giv-
ing rise to a grievance or dispute. All relevant facts will be
recorded and clearly identified through these procedures.

(7) Bans or limitations will not be placed on the perform-
ance of work while the procedures outlined in this clause are
being followed and all actions shall be in accordance with safe
working practice and consistent with established custom and
practices of the Kwinana Supply Services Department.

(8) It is an express condition of this procedure that issues
which are unrelated to the operations of United Construction
shall not be pursued by the workforce or its representatives to
a point where industrial action is undertaken unless it is a state
or federal issue. Any issue that is unrelated to the operations
of the Kwinana Supply Services Department, however effects
another United Construction Operation shall be discussed up
to and including Managing Director and State Secretary level
in both parties prior to any industrial action being taken.

11.—NO EXTRA CLAIMS
(1) The parties agree to undertake a commitment that there

shall be no extra claims during the life of this Agreement.
(2) Parties shall be bound by the terms of this Agreement for

its duration.
(3) Any application by others to be joined to this Agreement

shall be opposed by the parties.
(4) The terms of this Agreement will not be used to progress

or obtain similar arrangements or benefits in any other enter-
prise, whether involving United Construction Pty Ltd or not.

(5) The terms of this Agreement have resulted from exten-
sive negotiations relating to productivity enhancements that
specifically relate to the United Construction Kwinana Sup-
ply Services Department thus cannot be used as a precedent
elsewhere.

12.—PROTECTIVE CLOTHING
(1) On engagement employees shall be entitled to be issued

(within one month of commencement) with one pair of safety
boots. Safety boots shall be exchanged on a “fair wear and
tear” basis only.

(2) On engagement employees shall be entitled to be issued
(within one month of commencement) with 4 shirts and 4 pairs
of trousers (or alternatively 4 pairs of overalls). A further such
issue shall be made each twelve months thereafter.
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(3) Protective clothing so issued shall be worn at all times
during employment with United Construction and shall not be
wilfully damaged or abused.

(4) Upon written request the company shall provide perma-
nent employees with Australian Standard (AS1337) safety
glasses fitted with prescription lenses or pay the cost incurred
to fit prescription safety lenses to personal safety frames that
meet the company’s safety standards. The company shall pay
for the replacement of such prescription safety lenses after
each year of continuous employment.

13.—WAGE INCREASES
(1) In specific acknowledgment of the productivity and effi-

ciency enhancements within United Construction Kwinana
Supply Services Department targeted by this Agreement, wage
rates of employees covered by this Agreement shall be in-
creased by a total of 15% across the term of this Agreement.
Such increases will be granted in non cumulative instalments
as detailed in subclause (2) of the clause.

(2) Wage Structure: All Purpose Rate Per Week (38 Ordi-
nary Hours)

(i)
Metals Award Date of Column 1 Column 2
Classification Agreement

Coded Welder $571.49 $595.41 $611.36
Welder $560.72 $584.19 $599.84
B/M Fitter $561.04 $584.53 $600.19
Licensed
Rigger/Scaffolder $526.11 $548.13 $562.81
Storeman $501.08 $522.05 $536.04
Trades Assistant $482.78 $502.99 $516.47
Crane Driver 8-15 $544.49 $567.28 $582.48
Crane Driver 15-40 $555.15 $578.39 $593.88
Crane Driver 40-80 $563.32 $586.90 $602.62

Date of Agreement:Rate paid since the effective date of
agreement (23/9/96)

Column 1: Paid 4½% increase in the first full pay period on
or after 6 months from the operative date.

Column 2: Paid 3% increase in the first full pay period on or
after 6 months from the operative date.

(ii) In addition to the above all-purpose wage rates, em-
ployees shall be paid a flat daily payment of $8.30
as an attendance allowance. To qualify for payment,
an employee must be ready, willing and available to
work the ordinary hours scheduled for Monday to
Friday, and for weekends the overtime offered and
accepted.

(iii) The above all purpose wage rates are all inclusive
and, subject only to the payment of tool allowance
and leading hand allowance as per the parent award,
are inclusive of all special rates and allowances.

(3) The Company and the union agree to confer on the imple-
mentation of the career structure, into the wages structure in
subclause (2) of this clause, consistent with the provisions of the
parent award of this Agreement as determined in Clause 7.

SIGNATORIES TO AGREEMENT
Signed for and on behalf of United Construction Pty Ltd—
Signed (Brad Weir) ER Manager 7/3/1997
Company Signature Title (Print) Date
Signed for and on behalf of the employees of the United

Construction Kwinana Supply Services Department—
____________________________ ___________
Employee Representative Signature  Title (Print)
___/___/1996
Date
Signed for and on behalf of the Automotive, Food, Metals,

Engineering, Printing and Kindred Industries Union of Work-
ers—Western Australian Branch—(AFMEPKIU)

Signed John Sharp-Collett—State Secretary28/02/1996
Union Signature Title (Print) Date

PUBLIC SERVICE
ARBITRATOR—

Awards/Agreements—
Variation of—

PARLIAMENTARY EMPLOYEES AWARD 1989.
Nos. A 15 of 1987, A4 and A7 of 1988 and A7 of 1989.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western

Australian Branch

and

The Governor of Western Australia in Council & Others.

No. 405 of 1997.

Parliamentary Employees Award 1989.

COMMISSIONER J F GREGOR.

26 May 1997.

Order.
HAVING heard Ms J Freeman on behalf of the Applicant and
Ms S Seenikatty on behalf of the Respondent and by consent,
the Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—

THAT the Parliamentary Employees Award 1989, be
varied in accordance with the following schedule and that
such variation shall have effect from the beginning of the
first pay period commencing on or after 22 April 1997.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

Schedule.
Clause 28.—Uniforms and Clothing. Delete the amounts of

$4.00 and $6.00 in subclause (2) and insert in lieu thereof the
amounts of $5.20 and $7.80 respectively.

AWARDS/AGREEMENTS—
Variation of—

BUILDING TRADES (CONSTRUCTION)
AWARD 1987

No. R 14 of 1978.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters and
Plasterers Union of Workers

and

Adsigns Pty Ltd and Others.

No. 1045A of 1995.

Building Trades (Construction) Award 1987
No. R 14 of 1978.

COMMISSIONER P E SCOTT.
4 June 1997.

Order.
HAVING heard Mr G Giffard on behalf of The Western Aus-
tralian Builders’ Labourers, Painters and Plasterers Union of
Workers and The Construction, Mining, Energy, Timberyards,
Sawmills and Woodworkers Union of Australia, Western Aus-
tralian Branch and Mr K Richardson on behalf of the Master
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Builders’ Association of Western Australia (Union of Employ-
ers) and Others and Mr K Dwyer on behalf of ABB—EPT
Construction Pty Ltd and Others the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act,
1979, hereby orders—

THAT the Building Trades (Construction) Award 1987,
No. R 14 of 1978 be varied in accordance with the fol-
lowing Schedule and that such variation shall have effect
on and from the 11th day of April 1997.

(Sgd.) P.E. SCOTT,
[L.S.] Commissioner.

Schedule.

1. Clause 9.—Special Rates and Provisions: Delete subclause
(1)(v) of this clause and insert the following in lieu thereof—

(v) (a) An employee who—

(i) is appointed by his or her employer to
be responsible for carrying out first aid
duties as they may arise; and

(ii) holds a recognised first aid qualifica-
tion (as set out hereunder) from the
Australian Red Cross Society, St John
Ambulance Association or similar
body; and

(iii) is required by his or her employer to
hold a qualification at that level; and

(iv) the qualification satisfies the relevant
statutory requirement pertaining to the
provision of first-aid services at the
particular location where the employee
is engaged;

(v) those duties are in addition to his or
her normal duties, recognising what
first aid duties encompass by definition;

shall be paid at the following additional
rates to compensate that person for the
additional responsibilities, skill ob-
tained, and time spent acquiring the
relevant qualifications;

(A) an employee who holds the Ba-
sic First Aid certificate or
equivalent qualification recog-
nised under the Occupational
Safety and Health Act 1984—
$1.61 per day; or

(B) an employee who holds at least
a Senior First Aid certificate,
Industrial First Aid certificate or
equivalent, or higher qualifica-
tion recognised under the
Occupational Safety and Health
Act 1984—$2.50 per day.

(b) In payment of an allowance under this clause,
a person shall be paid only for the level of
qualification required to be held, and there
shall be no double counting for employees who
hold more than one qualification.

(c) An employer shall be under no obligation to
provide paid training leave or other payment
of any kind to employees to acquire or update
first aid qualifications.

COCKBURN CEMENT LIMITED AWARD 1991.
No. A 14 of 1991.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Cockburn Cement Limited

and

The Automotive, Food, Metals, Engineering,
Printing and Kindred Industries Union of
Workers—Western Australian Branch.

No. 559 of 1997.

Cockburn Cement Limited Award 1991.

30 May 1997.
Order.

HAVING heard Mr M. Beros as agent for the Applicant and
Mr G.C. Sturman as agent for The Automotive, Food, Metals,
Engineering, Printing and Kindred Industries Union of
Workers—Western Australian Branch; Mr G.T. Giffard as
agent for The Construction, Mining, Energy, Timberyards,
Sawmills and Woodworkers Union of Australia—Western
Australian Branch; Miss J.C. Pike as agent for the Merchant
Service Guild of Australia, Western Australian Branch, Union
of Workers and The Australian Workers’ Union, West
Australian Branch, Industrial Union of Workers; Mr C. Young
as agent for the Communications, Electrical, Electronic,
Energy, Information, Postal, Plumbing, and Allied Workers
Union of Australia, Engineering and Electrical Division, WA
Branch; and Ms R. McGinty as agent for the Transport
Workers’ Union of Australia, Industrial Union of Workers,
Western Australian Branch, and by consent, the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—

THAT the Cockburn Cement Limited Award 1991 be
amended and consolidated in accordance with the follow-
ing Schedule.

(Sgd.) G. L. FIELDING,    
[L.S.] Senior Commissioner.

———

1.—TITLE
This Award shall be known as the Cockburn Cement Limited

Award 1991 (Amended November 1995).

2.—ARRANGEMENT
 1. Title
 2. Arrangement
 3. Area and Scope
 4. Special Flexibility Arrangements
 5. Wages
 6. Term
 7. Classifications
 8. Contract of Service
 9. Hours of Work
10. Rostered Days Off
11. Overtime
12. Shift Work
13. Annual Leave
14. Public Holidays
15. Long Service Leave
16. Sick Leave
17. Family Leave
18. Maternity Leave
19. Paternity Leave
20. Bereavement Leave
21. Time and Wages
22. Right of Entry and Interviewing Employees
23. Union Notices
24. Copy of Award
25. Change to Work Practice
26. Redundancy
27. Superannuation
28. Disputes Settlement Procedure
29. Workplace Behaviour and Performance
30. Morning and Meal Break
31. Call Out
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32. Shutdown, Planned or Emergency
33. Trade Union Training Leave
34. Special Rates and Provisions
35. Higher Duties
36. Tea and Coffee
37. Washing Up Time
38. Protective Clothing and Equipment
39. Supply of Tools
40. Shop Stewards
41. Jury Service
42. Consultation
43. Training and Reclassification
44. Liberty to Apply
45. Signatories

Appendix 1—Resolution of Disputes Requirements
Appendix 2—Parties to the Award
Appendix 3—S.49B—Inspection of Records Re-
quirements

3.—AREA AND SCOPE
(1) This Award shall apply to Cockburn Cement Limited,

the employees employed in the classifications contained in
Clause 5.—Wages of this award at the Main Works in Russell
Road and Woodman’s Point, and the following Unions—

- The Automotive, Food, Metals, Engineering, Print-
ing and Kindred Industries Union of
Workers—Western Australian Branch;

- The Australian Workers’ Union, Western Australian
Branch, Industrial Union of Workers;

- Communications, Electrical, Electronic, Energy, In-
formation, Postal, Plumbing and Allied Services
Union of Australia, Engineering and Electrical Di-
vision (Western Australian Branch);

- The Construction, Mining, Energy, Timberyards,
Sawmills and Woodworkers’ Union of Australia,
Western Australian Branch;

- Merchant Service Guild of Australia, Western Aus-
tralian Branch, Union of Workers;

- Transport Workers’ Union of Australia, Industrial
Union of Workers, Western Australian Branch;

(2) Except as provided in subclause (3) of this clause, this
Award shall wholly replace and take precedence over all
previous Awards, Orders and Agreements between the company
and the respondent unions, as amended and consolidated,
whether registered with the Western Australian Industrial
Relations Commission or not.

(3) This Award shall not apply to employees engaged in the
callings set out in the Foreman and Supervisors Cement and
Lime Production Industry (Cockburn Cement Limited) Award
No A40 of 1981 as amended and consolidated.

4.—SPECIAL FLEXIBILITY ARRANGEMENTS
(1) It is a term and condition of this Award, that all employees

agree to carry out any tasks which may or may not involve the
use of tools, plant and equipment within their skill competence
and training as directed by the company.

(2) Engineering, Commissioning and Supervisory staff shall
be able to use tools when carrying out inspections, testing
equipment or instructing employees.

5.—WAGES
(1) Rates of Pay—

(a) The wage rates and classifications in this award are
the result of a substantial restructuring of provisions
in the awards which this award replaces. They rep-
resent one of the means for providing improved
efficiency and performance in the production, main-
tenance and distribution operations of the company.

(b) The objective of the classification and wages provi-
sions of this award is to provide the basis for an
equitable career path opportunity for all employees
aimed at providing a flexible and productive
workforce which can, with appropriate training, ef-
ficiently meet the operational and maintenance needs
of the employer. An additional objective is to also
provide work and a working environment which is
satisfying for employees.

(c) The total wage payable in this subclause shall be in-
clusive of all over award, site allowances, dirt and
disability allowances, metal trades allowances or any
other allowance or payment not provided for in
Clause 34.—Special Rates and Provisions.

(d) The total wage payable fortnightly to all adult em-
ployees with more than two years service with the
company, except Woodman Point Dredging Opera-
tors, shall be—

Fortnightly Relativity to
Classification Wage Grade 4

$ %
Grade 1 977.70 ...............................  88

2 1022.10 ...............................  92
3 1066.60 ...............................  96
4 1111.00 .............................. 100
5 1155.40 .............................. 104
6 1199.90 .............................. 108
7 1244.30 .............................. 112
8 1288.80 .............................. 116

(e) The total wage payable fortnightly to all Woodman’s
Point Dredging Operators with more than two years
service with the Company shall be—

Fortnightly Relativity to
Dredging Operator Wage  Grade 4

$  %
Grade 1 1177.10 ...............................  88

2 1230.60 ...............................  92
3 1284.10 ...............................  96
4 1337.60 .............................. 100

(f) For the first two years of service with the Company
an employee shall be paid 95% of his/her respective
grade. Where an employee has previous experience
with the Company in the two years prior to re-en-
gagement, this may be taken into consideration as
part of the first two years of service.

(2) Payment of Wages—
(a) Wages shall be paid fortnightly by direct deposit to

the employee’s Bank, Building Society, Credit Un-
ion Account or any other Institution with a BSB
number for electronic banking, for the actual time
worked.

(b) Each employee shall be provided in writing with
details of the amount of wages to which the employee
is entitled, the amount of deductions made thereupon,
the net amount being paid and the number of hours
worked.

(c) The ordinary rate per hour shall be calculated by di-
viding the appropriate fortnightly rate by 72 to the
fourth decimal place, ie $00.0000 rounded off.

(d) An employee who lawfully leaves the employment
or is dismissed for any reason, shall be paid wages
up to that time of termination of employment and all
monies due will be paid by electronic transfer or
cheque at the time of termination or within 24 hours
of such termination.

(e) All overtime, allowances and penalty rates as pre-
scribed by this award may be paid if requested within
48 hours of the expiration of the pay period in which
they occur.

(3) Leading Hand/Team Leader/Team Coordinator Rates—
(a) In addition to the wages prescribed in this Award a

Leading Hand/Team Leader/Team Coordinator shall
be paid 5% of his basic 36 hour week wage.

(4) Apprentices—
(a) The total wage payable fortnightly to all apprentices,

expressed as a percentage of the Classification Grade
5 of paragraph (1)(d) of this clause shall be—

Fortnightly     Relativity to
Wage     Grade 5

$      %
Four Year Term
First year 485.30 ................................ 42
Second year 635.50 ................................ 55
Third year 866.60 ................................ 75
Fourth year 1016.80 ................................ 88
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(b) Adult Apprenticeship
The total wage payable fortnightly to all first and
second year adult apprentices shall be not less than
the Grade 1 Classification rate, and for third year
adult apprentices not less than 88% of the Grade 5
Classification rate expressed in paragraph (1)(d) of
this clause.

(5) Junior Employees working in the chemical laboratory or
clerical areas—

Wage per fortnight expressed as a percentage of the Clas-
sification Grade 1 of paragraph (1)(d) of this clause.

Fortnightly Relativity to
Wage Grade 1

$ %
Under 16 years of age 391.10 ................................ 40
16 years of age 488.80 ................................ 50
17 years of age 586.90 ................................ 60
18 years of age 684.40 ................................ 70
19 years of age 782.10 ................................ 80
20 years of age 879.90 ................................ 90

6.—TERM
The term of this award shall be for a period of 12 months

and shall operate from the first pay period commencing on or
after 31 October 1995.

7.—CLASSIFICATIONS
(1) (a) Upon engagement all employees will be notified of

the classification and grade in which they will be working.
(b) An employee will only be classified in a higher grade

where that employee had been trained and has met the
assessment and competence criteria established for the higher
group and a vacancy exists. Such reclassification will only be
made where the employee is trained and capable of performing
the relevant duties of the higher grade to the required standard.
The grouping of employees is provisional on the employee
remaining willing and able to perform the duties required in
the grade in which they are classified.

(c) (i) The assessment of employees who have requested a
grade change will be carried out by their supervisor or other
suitably qualified person nominated by the Works Manager.
Recommendations for a change of grade must be sanctioned
by the Department Head.

(ii) Recommendations for a change of grade will be submitted
to the Cockburn Consultative Committee for assessment
against the classification criteria as outlined in 7(1)(b) above.

(iii) At the employee’s request re-assessment will be carried
out by a panel consisting of the supervisor, the employee’s
representative and a suitably qualified employee of the
employee’s choice with knowledge of the area of work and
the Works Manager or the Works Manager’s delegate.

(d) The training of employees will be determined by work
requirements and will wherever possible recognise an
employee’s chosen career path and support them to realise their
full potential.

(e) The company recognises that changes in work
requirements may occur and that additional classifications may
be required. The company and unions may apply to the
Commission for additional classifications and/or classification
grades to be inserted into or removed from this Award.

(2) Employees will be classified as follows—
(a) Classification Grade 1 employee shall mean an

employee classified as such who is engaged on work
in connection with or incidental to the production,
maintenance and distribution operations of the Com-
pany. The Classification Grade 1 employee may be
required by the Company to perform any, but not
necessarily, all of the duties of the positions listed
hereunder and for training purposes, the duties of
higher classifications of employees—

General Hand Maintenance Employee Level 1.
Amenities Cleaner

(b) Classification Grade 2 employee shall mean an
employee classified as such who is engaged on work
in connection with or incidental to the production,
maintenance and distribution operations of the Com-
pany. The Classification Grade 2 employee may be

required by the Company to perform any, but not
necessarily, all of the duties of the positions listed
hereunder.
In addition, the Classification Grade 2 employee will
perform those duties of a Classification Grade 1
employee related to the duties listed hereunder, and
for training purposes, the duties of higher classifica-
tions of employees.
Bulk Loader Maintenance Employee Level 2
Crusher Operator Storeperson Level 1
Operator—

Small Sweeper
Cherry Picker
Rough Rider
Laboratory Tester Level 1
Process Attendant-Kilns

(c) Classification Grade 3 employee shall mean an
employee classified as such who is engaged on work
in connection with or incidental to the production,
maintenance and distribution operations of the Com-
pany. The Classification Grade 3 employee may be
required by the Company to perform any, but not
necessarily, all of the duties of the positions listed
hereunder.
In addition, the Classification Grade 3 employee will
perform those duties of a lower classification related
to the positions listed hereunder, and for training
purposes, the duties of higher classifications of em-
ployees.
Driver: Foden Maintenance Employee Level 3

Forklift
Small Tipper
Road Sweeper
Water Cart
Tractor

EOT Crane Driver Level 1
Packer/Palletiser Operator
Laboratory Tester Level 2
Process Attendant—

Kilns
Cement Mills
Raw Mills/Pump House

Operator—
Bobcat
Utility Vehicles

Storeperson Level 2

(d) Classification Grade 4 employee shall mean an
employee classified as such who is engaged on work
in connection with or incidental to the production,
maintenance and distribution operations of the Com-
pany. The Classification Grade 4 employee may be
required by the Company to perform any, but not
necessarily, all of the duties of the positions listed
hereunder.
In addition, the Classification Grade 4 employee will
perform those duties of a lower classification related
to the positions listed hereunder, and for training
purposes, the duties of higher classifications of em-
ployees.
Articulated Water Cart Maintenance Employee

Level 4
Bulldozer Driver Storeperson Level 3
Mobile Crane Operator
Mobile Industrial Vacuum Cleaner
Laboratory Tester Level 3
Process Operator Woodman Point
Relief Burner
Front End Loader Driver
EOT Crane Driver Level 2

(e) Classification Grade 5 employee shall mean an
employee classified as such who is engaged on work
in connection with or incidental to the production,
maintenance and distribution operations of the Com-
pany. The Classification Grade 5 employee may be
required by the Company to perform any, but not
necessarily, all of the duties of the positions listed
hereunder.
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In addition, the Classification Grade 5 employee will
perform those duties of a lower classification related
to the positions listed hereunder, and for training
purposes, the duties of higher classifications of em-
ployees.
Maintenance Tradesperson Level 1
Thirty-Five Tonne Tipper
Fifty Tonne Tipper
Articulated Prime Mover
Laboratory Tester Level 4
Process Operator Cement Mills
Process Operator Kilns
Process Operator Raw Mills.

(f) Classification Grade 6 employee shall mean an
employee classified as such who is engaged on work
in connection with or incidental to the production,
maintenance and distribution operations of the Com-
pany. The Classification Grade 6 employee may be
required by the Company to perform any, but not
necessarily, all of the duties of the positions listed
hereunder.
In addition, the Classification Grade 6 employee will
perform those duties of a lower classification related
to the positions listed hereunder, and for training
purposes, the duties of higher classifications of em-
ployees.
Carpenter
Maintenance Tradesperson Level 2
Senior Process Operator
Laboratory Technical Assistant Level 1.

(g) Classification Grade 7 employee shall mean an
employee classified as such who is engaged on work
in connection with or incidental to the production,
maintenance and distribution operations of the Com-
pany. The Classification Grade 7 employee may be
required by the Company to perform any, but not
necessarily, all of the duties of the positions listed
hereunder.
In addition, the Classification Grade 7 employee will
perform those duties of a lower classification related
to the positions listed hereunder, and for training
purposes, the duties of higher classifications of em-
ployees.
Special Class Maintenance Tradesperson Level 1
Laboratory Technical Assistant Level 2.

(h) Classification Grade 8 employee shall mean an
employee classified as such who is engaged on work
in connection with or incidental to the production,
maintenance and distribution operations of the Com-
pany. The Classification Grade 8 employee may be
required by the Company to perform any, but not
necessarily, all of the duties of the positions listed
hereunder.
In addition, the Classification Grade 8 employee will
perform those duties of a lower classification related
to the positions listed hereunder, and for training pur-
poses, the duties of higher classifications of employees.
Laboratory Technician Level 1
Special Class Maintenance Tradesperson Level 2.

(i) Dredging Operator Grade 1 employee shall mean
an employee classified as such who is engaged on
work in connection with or incidental to the produc-
tion, maintenance and distribution operations of the
Company. The Dredging Operator Grade 1 employee
may be required by the Company to perform any,
but not necessarily, all of the duties of the position
listed hereunder and for training purposes the duties
of higher classifications of employees.
Dredge Hand Level 1

(j) Dredging Operator Grade 2 employee shall mean
an employee classified as such who is engaged on
work in connection with or incidental to the produc-
tion, maintenance and distribution operations of the
Company. The Dredging Operator Grade 2 employee
may be required by the Company to perform any,
but not necessarily, all of the duties of the position
listed hereunder.

In addition, the Dredging Operator Grade 2 employee
will perform those duties of a Dredging Operator
Grade 1 employee related to the position listed here-
under, and for training purposes, the duties of higher
classifications of employees.
Relief Barge Skipper

(k) Dredging Operator Grade 3 employee shall mean
an employee classified as such who is engaged on
work in connection with or incidental to the produc-
tion, maintenance and distribution operations of the
Company. The Dredging Operator Grade 3 employee
may be required by the Company to perform any,
but not necessarily, all of the duties of the position
listed hereunder.
In addition, the Dredging Operator Grade 3 employee
will perform those duties of a lower Dredging Op-
erator Grade related to the position listed hereunder,
and for training purposes, the duties of higher classi-
fications of employees.
Assistant Dredge Operator.

(l) Dredging Operator Grade 4 employee shall mean
an employee classified as such who is engaged on
work in connection with or incidental to the produc-
tion, maintenance and distribution operations of the
Company. The Dredging Operator Grade 4 employee
may be required by the Company to perform any,
but not necessarily, all of the duties of the positions
listed hereunder.
In addition, the Dredging Operator Grade 4 employee
will perform those duties of a lower Dredging Op-
erator Grade related to the positions listed hereunder,
and for training purposes, the duties of higher classi-
fications of employees.
Barge Master
Dredge Fitter
Dredge Operator
Work Boat Skipper.

8.—CONTRACT OF SERVICE
(1) (a) A Contract of Service may be terminated in accordance

with the provisions of this clause and not otherwise but this
clause does not operate so as to prevent any party to a contract
from giving a greater period of notice than is hereinafter
prescribed, nor to affect the Company’s right to dismiss an
employee without notice for conduct that justifies instant
dismissal [paragraph 29(2)(b) Serious Misconduct]. An
employee so dismissed shall be paid for the time worked up to
the time of dismissal only.

(b) Subject to the provisions of paragraph (e), a party to the
contract of employment, may on any day, give to the other
party the appropriate period of notice prescribed in paragraph
(e) and the contract terminates when that period expires.

(c) Payment in lieu of the notice shall be made if the
appropriate notice period is not given, provided that
employment may be terminated by part of the period of notice
specified and part payment in lieu thereof.

(d) In calculating any payment in lieu of notice the Company
shall pay the employee the ordinary wages for the period of
notice had the employment not been terminated.

(e) The period of notice required by an employee or the
company when terminating the contract of employment shall
be—

Period of Continuous Service Period of Notice
1 year or less 2 weeks
1 year but less than 3 years 3 weeks
3 years but less than 5 years 4 weeks
5 years and over 5 weeks

(f) Paragraph (e) of this subclause does not operate so as to
prevent an employee and the company from mutually agreeing
to accept a greater or lesser amount of notice when terminating
the contract of employment.

(2) Statement of Employment
The Company shall, upon receipt of a request from an

employee whose employment has been terminated, provide to
the employee a written statement specifying the period of
employment and the classification or the type of work
performed by the employee.
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(3) Notification on Engagement
On or before the first day of engagement, an employee shall

be notified by the Company or by the Company’s
representative, whether the duration of his/her employment is
full time, part-time or temporary.

(4) Time Off During Notice Period
Where the company has given notice of termination to an

employee who has completed one month’s continuous service,
that employee shall, for the purpose of seeking other
employment be entitled to be absent from work up to a
maximum of eight ordinary hours without deduction of pay.
The time off shall be taken at times that are convenient to the
employee after consultation with the company.

(5) Absence from Duty
The company shall be under no obligation to pay for any

day not worked upon which the employee is required to present
for duty, except when such absence from work is due to illness
as per Clause 16.—Sick Leave of this award or such absence
is on account of holidays to which the employee is entitled
under the provisions of this award.

(6) Standing Down of Employees
(a) (i) The employer is entitled to deduct payment for any

day or part of a day upon which an employee (including an
apprentice) cannot be usefully employed because of industrial
action by any of the unions party to this award, or by any other
association or union.

(ii) If an employee is required to attend for work on any day
but by reason of failure or shortage of electric power work is not
provided, he/she shall be entitled to two hours’ pay and further,
where any employee commences work he/she shall be entitled
to four hours’ employment or be paid for four hours’ work.

(b) The provisions of paragraph (a) of this subclause also
apply where the employee cannot be usefully employed through
any cause which the company could not reasonably have
prevented but only if, and to the extent that, the company and
the union or unions concerned so agree or, in the event of
disagreement, the Western Australian Industrial Relations
Commission so determines.

(c) Where the stoppage of work has resulted from a
breakdown of the employer’s machinery the Western Australian
Industrial Relations Commission, in determining a dispute
under paragraph (b) of this subclause, shall have regard for
the duration of the stoppage and the endeavours made by the
company to repair the breakdown.

9.—HOURS OF WORK
(1) The provisions of this subclause shall apply to all

employees other than those engaged on continuous shift work.
(a) The ordinary hours shall be an average of 72 hours per 9

day fortnight.
(b) The ordinary hours of work may be worked on any or all

days of the week Monday to Friday and shall be worked
between the hours of 0600 hrs and 1800 hrs.

The spread of hours may be altered by agreement between
the company and the majority of the employees in any section
or department.

(c) By agreement, employees may be required to change
starting or finishing times to suit production and maintenance
requirements. However such agreement shall not be
unreasonably withheld by the employees concerned.

(d) Day employees will be ready at their work stations to
receive instructions at the prescribed starting time.

(e) Ordinary hours of work shall be consecutive except for
the meal interval.

(2) The provisions of this subclause shall apply to employees
engaged on continuous shift work.

(a) 5 Panel Roster (Main Works)
The ordinary hours shall average 72 hours per fortnight

(inclusive of meal breaks) and shall not exceed 360 hours in a
10 week cycle or 45 working shifts.

(b) 4 Panel Roster (Woodman Point Wash Plant)
The ordinary hours shall average 72 hours per fortnight

(inclusive of meal breaks).
(c) 4 Panel Roster (Woodman Point Floating Plant)
The ordinary hours shall average 72 hours per fortnight

(inclusive of meal breaks).

(d) Off Peak Milling Roster (Cement Mills)
The ordinary hours shall average 72 hours per fortnight

(inclusive of meal breaks) and shall not exceed 324 hours in a
9 week cycle or 27 working shifts.

(e) EOT Crane Roster
The ordinary hours shall average 72 hours per fortnight

(inclusive of meal breaks) and shall not exceed 288 hours in
an 8 week cycle.

10.—ROSTERED DAYS OFF
(1) Subject to subclause (2) of this clause, all employees

other than continuous shift employees shall be allowed one
day of ordinary working hours off duty per 72 hours work
cycle. This day shall be known as the “rostered day off”.

(2) Where the rostered day off coincides with a public holiday
as prescribed in this Award, another day of ordinary working
hours shall be taken as the rostered day off.

(3) The Company and employee may by agreement substitute
the rostered day off the employee is to take off for another
day.

11.—OVERTIME
(1) The provisions of this subclause shall apply to all

employees other than those engaged on continuous shift work.
(a) Subject to the provisions of this subclause all work done

beyond the ordinary working hours on any day, Monday to
Friday inclusive and Saturday up to 12 noon, shall be paid for
at the rate of time and one half for the first two hours and
double time thereafter.

(b) Work done on Saturdays after 12 noon or on Sundays
shall be paid for at the rate of double time.

(c) Work done on any day prescribed as a holiday pursuant
to the Clause 14.—Public Holidays of this Award shall be paid
for at the rate of double time and a half.

(d) In computing overtime each day shall stand alone, but
when an employee works overtime which continues beyond
midnight on any day, the time worked after midnight shall for
the purpose of this subclause be deemed to be part of the
previous day’s work.

(2) (a) The provisions of this subclause apply only to
employees engaged on continuous shift work—

(i) Subject to the provisions of paragraph (2)(b), all time
worked in excess of or outside the ordinary working
hours, or on a shift other than a rostered shift, shall
be paid for at the rate of double time.

(ii) All work performed in excess of/or outside ordinary
hours on any day that is prescribed as a holiday by
Clause 14.—Public Holidays of this Award shall be
paid for at the rate of double time and a half.

(b) Time worked in excess of the ordinary working hours
shall be paid for at ordinary rates—

(i) If it is due to private arrangements between the em-
ployees themselves; or

(ii) If it does not exceed two hours and is due to a reliev-
ing employee not coming on duty at the proper time.

(3) (a) The provisions of this subclause apply to all
employees.

(i) When overtime work is necessary it shall, wherever
reasonably practicable, be so arranged that an employee has at
least ten consecutive hours off duty between the work of
successive days.

(ii) An employee who works so much overtime between the
termination of the employee’s ordinary hours of work on one
day and the commencement of the employee’s ordinary hours
of work on the next day that the employee has not had at least
ten consecutive hours off duty between those times, shall,
subject to this paragraph, be released after completion of such
overtime until the employee has had ten consecutive hours off
duty without loss of pay for ordinary working time occurring
during such absence.

(iii) If, on the instructions of the Company, such an employee
resumes or continues work without having had such ten
consecutive hours off duty, the employee shall be paid at double
rates until the employee is released from duty for such period
and the employee shall then be entitled to be absent until the
employee has had ten consecutive hours off duty without loss
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of pay for ordinary working time occurring during such
absence.

(iv) Where an employee (other than an employee engaged
on continuous shift work) is called into work on a Sunday or
holiday preceding an ordinary working day, the employee shall
wherever reasonably practicable, be given ten consecutive
hours off duty before the employee’s usual starting time on
the next day. If this is not practicable, then the provisions of
subparagraphs (ii) and (iii) of this paragraph will apply.

(4) An employee required to work unplanned overtime and
who has no personal means of transport, will be provided with
transport to convey the employee home on completion of such
overtime.

(5) The company may require any employee to work
reasonable overtime at overtime rates and such employee shall
work overtime in accordance with such requirement.

The assignment of overtime by the company to an employee
shall be based on specific work requirements and the practice
of “one-in, all in” overtime shall not apply.

(6) Where an employee remains at work after the normal
finishing time to complete a specific task, the employee may
be redirected to a more urgent task.

(7) Where an employee agrees to remain at work until a
specified time, the employee may leave at that specified time
even if redirected to other work.

(8) No union or association party to this award, or employee
or employees covered by this award, shall in any way, whether
directly or indirectly, be a party to or concerned in any ban,
limitation, or restriction upon the working of overtime in
accordance with the requirements of this clause.

12.—SHIFT WORK
(1) The provisions of this clause shall apply to shift work,

whether continuous or otherwise.
(2) (a) Where any particular process is carried out on shifts

other than day shift and less than five consecutive afternoon
or five consecutive night shifts are worked on that process,
then employees employed on such afternoon or night shifts
shall be paid at overtime rates.

(b) The sequence of work shall not be deemed to be broken
under the preceding paragraph of this subclause by reason of
the fact that work on the process is not carried out on a Saturday
or Sunday or any other day that the Company observes a shut
down for the purpose of allowing a 72 hour fortnight, five
shift roster or on any holiday.

(3) Where a shift commences at or after 6.00 pm on any
given day, the whole of that shift shall be deemed, for the
purposes of this Award, to have been worked on the following
day.

(4) (a) Subject to the provision of paragraphs (5)(a) and 5(b)
of this clause, a shift employee when on day, afternoon or
night shift, shall be paid for such shift, an allowance of fifteen
dollars and forty cents.

(b) Employees engaged on the Off Peak Milling roster shall
be paid a shift allowance of twenty three dollars ten cents per
shift.

(5) (a) All work performed on a rostered shift, when the
major portion of such shift falls on a Saturday, Sunday or a
public holiday, shall be paid for as follows—

(i) Saturday—at the rate of time and one half for the
first two hours and double time thereaf-
ter.

(ii) Sunday and
Public Holidays—at the rate of double time.

(b) These rates shall be paid in lieu of the shift allowance
prescribed in paragraphs (4)(a) and (4)(b) of this clause.

(6) A continuous shift employee who is not required to work
on a public holiday which falls on the employee’s rostered
day off as per the shift roster, shall be paid eight hours pay at
the ordinary rate or by agreement with the company the
employee may be granted a day’s paid leave in lieu of payment.

(7) Any part of the Company’s operations may be carried
out on shifts, but before doing so shall give the union or unions
concerned at least 7 days’ notice of its intention to do so.
Included in such notice shall be the starting and finishing times
of the ordinary working hours of the respective shifts.

(8) (a) Employees engaged as day or shift employees shall
be given 7 days notice of intention to change shifts.

(b) Employees engaged as shift relief employees, shall be
given 48 hours notice of intention to change shifts.

13.—ANNUAL LEAVE
(1) (a) Except as hereinafter provided, a period of four

consecutive weeks’ leave with payments as prescribed by
paragraph (1)(b) of this clause shall be allowed annually to an
employee by the Company after a period of twelve months’
continuous service with the Company.

(b) (i) An employee going on leave shall either continue to
be paid fortnightly or shall be paid in advance the wages the
employee would have received in respect of the ordinary time
the employee would have worked had the employee not been
on leave during the relevant period.

(ii) Subject to paragraph (1)(c) of this clause, an employee
shall, where applicable, have the amount of wages payable for
annual leave calculated by including the following—

(aa) The rate of wage prescribed for work in ordinary
time by this Award.

(bb) Subject to subparagraph (1)(c)(ii) of this clause, the
rate of wage prescribed for work in ordinary time by
Clause 12.—Shift Work, of this Award, shall be ac-
cording to the employee’s roster or projected roster,
including Saturday and Sunday shifts.

(c) In addition to the payment prescribed in paragraph (1)(b)
of this clause, an employee shall receive a loading calculated
on the rate of wage prescribed by that paragraph. This loading
shall be as follows—

(i) Day Employees: An employee who would have
worked on day work had the employee not been on
leave—a loading of 17.5 per cent.

(ii) Shift Employees: An employee who would have
worked on shift work had the employee not been on
leave—a loading of 17.5 per cent. Provided that
where the employee would have received shift
loadings and payments prescribed by Clause 12.—
Shift Work of this Award, had the employee not been
on leave during the relevant period and such loadings
and payment would have entitled the employee to a
greater amount than the loading of 17.5 per cent, then
the shift loadings and payments shall be added to the
rate of wage prescribed by placitum (1)(a)(ii)(aa) of
this clause in lieu of the 17.5 per cent loading. Pro-
vided further, that if the shift loadings would have
entitled the employee to a lesser amount than the
loading of 17.5 per cent then such loading of 17.5
per cent shall be added to the rate of wage prescribed
by paragraph (1)(a) but not including placitum
1(b)(ii)(bb) of this clause in lieu of the shift loadings
and the said payment.

(d) Except as provided in subclause (4) of this clause, the
loading prescribed by this paragraph (c) shall not apply to
proportionate leave on termination.

(2) A continuous shift employee, shall be allowed one week’s
leave in addition to the leave to which the employee is otherwise
entitled under this clause. Where the continuous shift employee
has been employed on continuous shift for less than 12 months
the employee shall be entitled additional annual leave at the
rate of one twelfth of a week’s leave for each completed month
so engaged on continuous shift work.

(3) (a) An employee whose employment terminates after the
employee has completed a twelve monthly qualifying period
and who has not been allowed the leave prescribed under this
clause in respect of that qualifying period shall be given
payment as prescribed by paragraphs (1)(b) and (c) of this
clause in lieu of that leave or, in the case of which subclauses
(7), (8) or (9) of this clause applies, in lieu of so much of that
leave as has not been allowed unless—

(i) the employee has been justifiably dismissed for mis-
conduct; and

(ii) the misconduct for which the employee has been dis-
missed occurred prior to the completion of that
qualifying period.

(b) If, after one month’s continuous service in any qualifying
twelve monthly period an employee lawfully leaves the
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employment or the employment is terminated by the Company
through no fault of the employee, the employee shall be paid
2.7692 hours’ pay at the rate of wage prescribed by paragraph
(1)(b) of this clause, divided by seventy two, in respect of
each completed week of continuous service.

(4) If any holiday as prescribed by Clause 14.—Public
Holiday of this Award falls within an employees period of
Annual Leave and is observed on a day which in the case of
that employee would have been an ordinary working day, there
shall be added to that period one day being an ordinary working
day for each such holiday observed as aforesaid.

(5) Any time in respect of which an employee is absent from
work, except time for which he/she is entitled to claim sick
pay or time spent on holidays, annual leave or bereavement
leave, as prescribed by this Award, shall not count for the
purpose of determining the employees right to annual leave.

(6) In the event of an employee being employed by the
Company for portion only of a year, the employee shall only
be entitled—subject to subclause (3) of this clause—to such
leave on full pay as is proportionate to the employee’s length
of service during that period with the Company, and if such
leave is not equal to the leave given to the other employees the
employee shall not be entitled to work or pay whilst the
employees of the Company are on leave on full pay.

(7) Annual leave shall be given and taken in one or two
continuous periods. If the annual leave is given in two
continuous periods, then one of those two periods must be at
least three consecutive weeks. Provided that if the Company
and the employee so agree then the employee’s annual leave
entitlement may be given and taken in two separate periods,
neither of which is of at least three consecutive weeks, or in
three separate periods.

(8) An employee may with the consent of the Company, take
short-term annual leave not exceeding 5 days in any calendar
year, at a time, or times, separate from any of the periods as
prescribed by this clause.

(9) Where the Company closes down the business, or a
section or sections thereof, for the purposes of allowing annual
leave to all or the bulk of the employees in the business, or
section or sections concerned, the following provisions shall
apply—

(a) The Company may, by giving not less than one
month’s notice of the intention so to do, stand off for
the duration of the close down all employees in the
business or section or sections concerned and hold
discussions with the union/s and employee/s con-
cerned.

(b) The Company may close down the business for one
or two separate periods for the purpose of granting
annual leave in accordance with this subclause. If
the Company closes down the business in two sepa-
rate periods one of those periods shall be at least
three consecutive weeks. Provided that where the
majority of the employees in the business or section
or sections concerned agree, the Company may close
down the business in accordance with this subclause
in two separate periods neither of which is of at least
three consecutive weeks, or in three separate peri-
ods. In such cases the Company shall advise the
employees concerned of the proposed date of each
close down before asking them for their agreement.

14.—PUBLIC HOLIDAYS
(1) (a) The following days or the days observed in lieu shall

be allowed as holidays without deduction of pay: New Year’s
Day, Australia Day, Good Friday, Easter Monday, Anzac Day,
Labour Day, Foundation Day, Sovereign’s Birthday, Christmas
Day and Boxing Day.

Provided that another day may be taken as a holiday by
arrangement between the parties in lieu of any of the days
named in this paragraph.

(b) When any of the days mentioned in paragraph (1)(a) falls
on a Saturday or a Sunday, the holiday shall be observed on
the next succeeding Monday and when Boxing Day falls on a
Sunday or on a Monday, the holiday shall be observed on the
next succeeding Tuesday. In each case, the substituted day shall
be a holiday without deduction of pay and the day for which it
is substituted shall not be a holiday.

(2) On any public holiday not prescribed as a holiday under
this award, the Company may be closed, in which case an
employee need not attend for duty and payment may be
deducted but if work be done, ordinary rates of pay shall apply.

(3) For an employee to obtain payment for a holiday as
prescribed by this clause, the employee shall have worked as
required by the Company, on the working day immediately
before and the working day immediately after such a holiday
or has been absent with the permission of the Company or on
leave as provided for in this Award.

15.—LONG SERVICE LEAVE
Subject to the additional provisions of this clause, the long

service leave provisions as contained in Volume 69 of the
Western Australian Industrial Gazette at pages 1-4 inclusive
shall apply to all employees bound by this award.

(1) Long Service Leave shall accrue at 3.9 hours per month.
(2) 13 weeks may be taken after 10 years of service.
(3) 9 weeks (pro rata) may be taken after 7 years of service.
(4) Payment will be at the ordinary rate of pay an employee

was earning prior to commencing leave.
(5) Pro rata entitlement after 7 years service will be paid in

full on termination or death or in any other circumstance other
than dismissal for serious misconduct.

(6) The second Pro rata entitlement will occur 7 years after
an employee’s long service leave anniversary becomes due.

(7) Leave shall be given and taken at a time mutually agreed
between company and employee.

(8) For each completed year of service commencing before
1 October 1980, the amount of leave accrued shall be
proportional to thirteen weeks for fifteen years’ service.

16.—SICK LEAVE
(1) An employee who is unable to attend or remain at his/

her place of employment during the ordinary working hours
of work by reason of personal ill health or injury, shall be
entitled to payment during such absence for the actual ordinary
hours absent in accordance with the following provisions—

(a) Entitlement to payment shall accrue at the rate of
0.75 days for each completed month of service with
the Company.

(b) If in the first or successive years of service with the
Company an employee is absent on the grounds of
personal ill health or injury for a period longer than
the employee’s entitlement to paid sick leave, pay-
ment may be adjusted at the end of that year of
service, or at the time the employee’s services termi-
nate, if before the end of that year of service, to the
extent that the employee has become entitled to fur-
ther paid sick leave during that year of service.

(2) Sick leave shall accumulate from year to year for all
years of continuous service.

(3) To be entitled to payment in accordance with this clause
the employee shall notify the Company of the employee’s
inability to attend for work due to sickness, the nature of the
employee’s illness and the estimated duration of the absence
prior to the commencement for the normal days work unless
this is impractical. Provided that where such notification is
impractical, the employee must notify the Company within 24
hours of the commencement of the absence.

(4) The provisions of this clause do not apply to any employee
who fails to produce a certificate from a Doctor dated at the
time of the absence, or fails to supply such other proof of the
illness or injury as the Company may reasonably require,
provided that the employee shall be required to produce a
certificate from a Doctor with respect to all absences after a
total of four days in each year of service.

(5) (a) Subject to the provisions of this subclause, the
provisions of this clause apply to an employee who suffers
personal ill health or injury during the time when the employee
is absent on annual leave and the employee may apply for and
the Company shall grant paid sick leave in place of paid annual
leave.

(b) Application for replacement shall be made within seven
days of resuming work and then only if the employee was
confined to the employee’s place of residence or a hospital as
a result of his/her personal ill health or injury for a period of
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seven consecutive days or more and the employee produces a
certificate from a Doctor stating that the employee was so
confined. Provided that the provisions of this paragraph do
not relieve the employee of the obligation to advise the
Company in accordance with subclause (3) of this clause if
the employee is unable to attend for work on the next working
day following his/her annual leave.

(c) Replacement of paid annual leave by paid sick leave shall
not exceed the period of paid sick leave to which the employee
was entitled at the time the employee proceeded on annual
leave and shall not be made with respect to fraction of a day.

(d) Where paid sick leave has been granted by the Company
in accordance with paragraphs (a), (b) and (c), that portion of
the annual leave equivalent to the paid sick leave is hereby
replaced by the paid sick leave and the replaced annual leave
may be taken at another time mutually agreed to by the
Company and the employee, or failing agreement, shall be
added to the employee’s next period of annual leave or, if
termination occurs before then, be paid for in accordance with
the provisions of Clause 13.—Annual Leave.

(e) Payment for replaced annual leave shall be at the rate of
wage applicable at the time the leave is subsequently taken
provided that the annual leave loading prescribed in Clause
13.—Annual Leave shall be deemed to have been paid with
respect to the replaced annual leave.

(6) Where a business has been transmitted from one employer
to another and the employee’s service has been deemed
continuous in accordance with subclause (3) of Clause 2 of
the Long Service Leave provisions published in Volume 69 of
the Western Australian Industrial Gazette at pages 1-4, the sick
leave standing to the credit of the employee at the date of
transmission from service with the transmitter shall stand to
the credit of the employee at the commencement of service
with the Company and may be claimed in accordance with the
provisions of this clause.

(7) The provisions of this clause with respect to payment do
not apply to employees who are entitled to payment under the
Workers’ Compensation and Assistance Act, nor to the
employee whose injury or illness is the result of the employee’s
own misconduct.

(8) An employee’s unused accumulated sick leave shall be
paid in full to the employee (or their executor) on termination
other than for misconduct.

(9) Provided 5 years’ sick leave entitlement is maintained at
all times, an employee may claim payment for all additional
accumulated sick leave.

17.—FAMILY LEAVE
(1) After 12 months continuous service, a permanent

employee will be entitled to claim paid family leave up to a
maximum of 5 days per year, in respect of a member of their
immediate family who is ill, and requires their care.

(2) In order for family leave entitlements to be paid, the
employer shall require the employee to produce a medical
certificate to demonstrate their claim that a member of their
immediate family requires their care.

(3) Applications for family leave entitlements from
permanent employees with less than 12 months service will
be at the Works Manager’s discretion.

18.—MATERNITY LEAVE
(1) Eligibility for Maternity Leave—

An employee who becomes pregnant shall, upon produc-
tion to the Company of a certificate from a Doctor stating
the presumed date of the employee’s confinement, be
entitled to maternity leave provided that the employee
has had not less than 12 months’ continuous service with
the Company immediately preceding the date upon which
the employee proceeds upon such leave.
For the purposes of this clause—
(a) An employee shall include a part-time/temporary em-

ployee.
(b) Maternity leave shall mean unpaid maternity leave.

(2) Period of Leave and Commencement of Leave—
(a) Subject to subclauses (3) and (6) hereof, the period

of maternity leave shall be for an unbroken period of
from 12 to 52 weeks and shall include a period of six

weeks’ compulsory leave to be taken immediately
before the presumed date of confinement and a pe-
riod of six weeks’ compulsory leave to be taken
immediately following confinement.

(b) The employee shall, not less than 10 weeks prior to
the presumed date of confinement, give notice in writ-
ing to the Company stating the presumed date of
confinement.

(c) The employee shall give not less than four weeks’
notice in writing to the Company of the date upon
which the employee proposes to commence mater-
nity leave, stating the period of leave to be taken.

(d) The employee shall not be in breach of this Agree-
ment as a consequence of failure to give the stipulated
period of notice in accordance with paragraph (c) of
this subclause if such failure is occasioned by the
confinement occurring earlier than the presumed date.

(3) Transfer to a Safer Job—
(a) Where, in the opinion of a Doctor, illness or risks

arising out of the pregnancy or hazards connected
with the work assigned to the employee make it in-
advisable for the employee to continue at her present
work, the employee shall, if the Company deems it
practicable, be transferred to a safe job at the rate
and on the conditions attaching to that job until the
commencement of maternity leave.

(b) If the transfer to a safe job is not practicable, the
employee may, or the Company may require the
employee to, take leave for such period as is certi-
fied necessary by a Doctor. Such leave shall be treated
as maternity leave for the purposes of subclauses (7),
(8), (9) and (10) of this clause.

(4) Variation of Period of Maternity Leave—
(a) Provided the addition does not extend the maternity

leave beyond 52 weeks, the period may be length-
ened once only, with the agreement of the Company,
by the employee giving not less than 14 days’ notice
in writing stating the period by which the leave is
requested to be lengthened.

(b) The period of leave may, with the consent of the
Company, be shortened by the employee giving not
less than 14 days’ notice in writing stating the period
by which the leave is requested to be shortened.

(5) Cancellation of Maternity Leave—
(a) Maternity leave, applied for but not commenced, shall

be cancelled when the pregnancy of an employee ter-
minates other than by the birth of a living child.

(b) Where the pregnancy of an employee then on mater-
nity leave terminates other than by the birth of a living
child, it shall be the right of the employee to resume
work at a time nominated by the Company which
shall not exceed four weeks from the date of notice
in writing by the employee to the Company that the
employee desires to resume work.

(6) Special Maternity Leave and Sick Leave—
(a) Where the pregnancy of an employee not then on

maternity leave terminates after 28 weeks other than
by the birth of a living child then—

(i) The employee shall be entitled to such period
of unpaid leave (to be known as special ma-
ternity leave) as a Doctor certifies as necessary
before the employee return to work, or

(ii) For illness other than the normal consequences
of confinement the employee shall be entitled,
either in lieu of or in addition to special ma-
ternity leave, to such paid sick leave as to
which the employee is then entitled and which
a Doctor certifies as necessary before the em-
ployee return to work.

(b) Where the employee not then on maternity leave
suffers illness related to the employee’s pregnancy,
the employee may take such paid sick leave as to
which the employee is then entitled and such further
unpaid leave (to be known as special maternity leave)
as a Doctor certifies as necessary before the employ-
ee’s return to work, provided that the aggregate of
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paid sick leave, special maternity leave and mater-
nity leave shall not exceed 52 weeks.

(c) For the purposes of subclauses (9), (10) and (11)
hereof, maternity leave shall include special mater-
nity leave.

(7) Return To Work
The employee returning to work after the completion of a

period of leave taken pursuant to this subclause shall be entitled
to the position which the employee held immediately before
proceeding on such leave or, in the case of the employee who
was transferred to a safe job pursuant to subclause (3) of this
clause, to the position the employee held immediately before
such transfer.

(8) Where such position no longer exists but there are other
positions available, for which the employee is qualified and
the duties of which the employee is capable of performing, the
employee shall be entitled to a position as nearly comparable
in status and salary or wage to that of the employee’s former
position.

(9) Maternity Leave and Other Leave Entitlements—
Provided the aggregate of leave including leave taken
pursuant to subclauses (3) and (6) hereof does not exceed
52 weeks.
(a) The employee may, in lieu of or in conjunction with

maternity leave, take any annual leave or long serv-
ice leave or any part thereof to which the employee
is then entitled.

(b) Paid sick leave or other paid authorised award ab-
sences (excluding annual leave or long service leave),
shall not be available to the employee during the em-
ployee’s absence on maternity leave.

(10) Effect of Maternity Leave on Employment—
Notwithstanding any Agreement or other provision to the
contrary, absence on maternity leave shall not break the
continuity of service of the employee but shall not be taken
into account in calculating the period of service for any
purpose of this award.

(11) Termination of Employment—
(a) The employee on maternity leave may terminate her

employment at any time during the period of leave
by notice given in accordance with this award.

(b) The Company shall not terminate the employment
of an employee on the grounds of the employee’s
pregnancy or of the employee’s absence on mater-
nity leave, but otherwise the rights of the Company
in relation to termination of employment are not
hereby affected.

(12) Return to Work After Maternity Leave—
(a) The employee shall confirm to the Company the in-

tention of returning to work by notice in writing to
the Company given not less than four weeks prior to
the expiration of the employee’s period of maternity
leave.

(b) The employee, upon the expiration of the notice re-
quired by paragraph (a) of this subclause, shall be
entitled to the position which the employee held im-
mediately before proceeding on maternity leave or,
in the case of an employee who was transferred to a
safe job pursuant to subclause (3) of this clause, to
the position which the employee held immediately
before such transfer. Where such position no longer
exists but there are other positions available for which
the employee is qualified and the duties of which the
employee is capable of performing, the employee
shall be entitled to a position as nearly comparable
in status and salary or wage to that of the employee’s
former position.

(13) Replacement Employee—
(a) A replacement employee is an employee specifically

engaged as a result of an employee proceeding on
maternity leave.

(b) Before the Company engages a replacement em-
ployee under this subclause, the Company shall
inform that person of the temporary nature of the
employment and of the rights of the employee who
is being replaced.

(c) Before the Company engages a person to replace an
employee temporarily promoted or transferred in
order to replace an employee exercising her rights
under this clause, the Company shall inform that
person of the temporary nature of the promotion or
transfer and of the rights of the employee who is
being replaced.

(d) Provided that nothing in this subclause shall be con-
strued as requiring the Company to engage a
replacement employee.

(e) A replacement employee shall not be entitled to any
of the rights conferred by this clause except where
the employee’s employment continues beyond the
twelve months’ qualifying period.

19.—PATERNITY LEAVE
(1) On the birth of a child, the father shall be allowed 1

day’s leave with pay; however this clause shall not apply when
the period of entitlement to paternity leave coincides with any
other period of entitlement to leave or rostered days off.

(2) Upon written application by the father, additional
paternity leave may be granted up to a maximum of 5 days.
Payment for such leave is at the discretion of the Works
Manager.

20.—BEREAVEMENT LEAVE
(1) (a) On the death of a spouse, father, mother, brother,

sister, child, step-child, father-in-law, or mother-in-law an
employee shall be entitled on notice to leave without deduction
of pay, for a period of up to 7 consecutive days. This clause
shall have no operation while the period of entitlement to
bereavement leave coincides with any period of entitlement to
leave.

(b) For the purpose of this clause, the word spouse shall
include a person who lives with the employee as a de facto
wife or husband.

(2) Upon written application by the employee, additional
bereavement leave may be granted up to a maximum of 7
consecutive days. Payment for such leave is at the discretion
of the Works Manager.

21.—TIME AND WAGES RECORDS
IMPORTANT PLEASE NOTE—

Appendix—S.49B—Inspection of Records Require-
ments contains additional requirements regarding

maintaining records and limits union inspection rights.
This clause should be read in conjunction with the

Appendix.
(1) The Company shall keep a time and wages record for six

years showing the name and address, age if under 21,
classifications, hours worked each day, and wages and
allowances paid fortnightly for each employee. Any system of
automatic recording by means of machine shall be deemed to
comply with the provision to the extent of the information
recorded.

(2) The time and wages records shall be open for inspection
by a duly accredited official of a union respondent to this Award
during the usual office hours of the Company and the duly
accredited official shall be allowed to take extracts therefrom.

22.—RIGHT OF ENTRY AND INTERVIEWING
EMPLOYEES

Subject to the observation of the security and safety
requirements in force—

(1) On notifying the Company on arrival at site, an ac-
credited representative of a union respondent to this
award shall be permitted to interview employees on
the business premises of the Company.

(2) In the case of a disagreement existing or anticipated
concerning any of the provisions of this award, an
accredited representative of a union respondent to
this award, on notifying the Company, shall be per-
mitted to enter the business premises of the Company
to view the work subject of any such disagreement
but shall not interfere in any way with the carrying
out of such work.
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23.—UNION NOTICES
A suitable notice board shall be available for the posting of

union notices.

24.—COPY OF AWARD
A copy of this award shall be made available to any employee

upon commencement or upon request to the employee’s supervisor.

25.—CHANGE TO WORK PRACTICE
(1) Where the company has made a definite decision to

introduce major changes that will not lead to job loss but which
are likely to have significant effect on employees, the company
shall notify the employees concerned, their Shop Steward and
the Consultative Committee.

(2) If such change is for the purpose of reducing job numbers,
then Clause 26.—Redundancy of this Award shall apply.

(3) Employees do have the right to improve their skills and this
will be encouraged and assisted by the company through the
Consultative Committee. This Committee will consist of equal
numbers of company and employee representatives and will
oversee the development of career paths and the necessary training.

(4) No employee shall be victimised in any way through not
undertaking additional training.

26.—REDUNDANCY
(1) When the Company has made a definite decision that

may lead to the redundancy of an employee or group of
employees, the Company will give three months notice of intent
and hold discussions with the employee/s representatives and
union/s concerned.

(2) The Company and the relevant union/s shall discuss which
individual employee or group of employees shall be made
redundant in any particular case—

(a) Where there are job redundancies, the Company will,
in the first instance, call for volunteers within the
department.

(b) If there are the exact number of volunteers, the Com-
pany reserves the right to negotiate during the 3
month period an acceptable agreement as to the ac-
tual persons to be made redundant.

(c) If there are too many volunteers, redundancies (the
persons to be made redundant) will be by agreement
between the Company and the union/s.

(d) If there are insufficient volunteers the Company is
prepared to discuss with the union/s transfers or natu-
ral attrition, but with the ultimate requirement of
achieving the necessary reductions in the number of
employees arising from commercial necessity.

(3) “Week’s Pay” is defined as the ordinary weekly rate of
wage for the employee concerned which is the employee’s 36
hour award rate of pay.

(4) Notice of Termination by Company to the individual
(a) Where the company has made a definite decision to

implement changes resulting in redundancy of employees. The
company will as soon as practical notify the unions with whose
members are affected. While every effort will be made to
inform employees as early as possible of intending redundancy,
the redundant employee will be given written notice as follows

(b) Period of Continuous Service Period of Notice
1 year or less 2 weeks
1 year but less than 3 years 3 weeks
3 years but less than 5 years 4 weeks
5 years and over 5 weeks

(5) Payment in lieu of notice
(a) If the company fails to give notice in full as in paragraph

(4)(a) hereof then it must pay the employee for the full period
of notice such employee is entitled to.

(b) The period of notice of the redundant employees may be
served within the 3 months of notice of intention as prescribed
by subclause (1) of this clause. Providing that all parties are in
agreement as to the employees to be made redundant.

(6) Severance/Service Pay
In addition to the notice as detailed in subclause (1) of this

clause above, the employee shall receive the following
severance/service payments—

Severance—5 weeks’ pay.

Service—3 weeks’ pay (or part thereof completed fort-
nights) per year for each year of service.

The maximum payment available from the sum of severance/
service is 80 weeks. All such payments shall be in addition to
paragraph (5)(a) payment in lieu of notice.

(7) Other Payments
(a) Outstanding Annual Leave and Loading: All outstanding

annual leave and loading shall be paid on termination.
(b) Accumulated Sick Leave: An employee on termination

shall be paid 100% of unused accumulated sick leave.
(c) Long Service Leave: Pro rata long service leave shall be

payable to all employees who have completed five continuous
years of service.

(d) Wages shall be paid up to the date of termination.
(8) Transfer to Other Position
Where an employee is transferred to a lower paid position,

the employee shall be entitled to eight weeks’ notice of transfer
or the payment in lieu of notice of an amount equal to the
difference between the former ordinary fortnightly rate and
the new lower ordinary fortnightly rate for the number of weeks
of notice still outstanding.

(9) Time Off During Notice Period
(a) Where an employee has been given notice, the employee

shall be entitled to Leave of Absence for a maximum of eight
ordinary hours per week of notice to seek other employment,
without loss of pay and to be taken at a time that is mutually
convenient to both parties.

(b) When an employee has been allowed this leave for more
than one day during the period of notice, the Company can
request proof of attendance at an interview (a Statutory
Declaration will be sufficient) or the employee shall not be
paid the subsequent absence if proof is not produced.

(10) Application of Clause
This clause shall not apply to employees dismissed for

misconduct, malingering, inefficiency or neglect of duty.

27.—SUPERANNUATION
*** IMPOR TANT PLEASE NOTE ***

This clause needs to be read in conjunction with the
Superannuation guarantee charge (SGC) legislation a copy
of which is available from the Commonwealth Government

Publications Office: In some areas the award will be
inconsistent with the SGC, however it is essential to comply

with both.
(1) Superannuation Scheme
(a) All employees will be paid 6.0% plus 1.5% of their basic

fortnight award rate into one of the funds of their choice listed
below—

WESTSCHEME
THE INDUSTRY SUPERANNUATION FUND PTY. LTD.
SUPERANNUATION TRUST OF AUSTRALIA
LIFETRACK

(b) Superannuation contributions shall not be paid during
periods of unpaid leave.

(2) Salary Sacrifice
Under existing legislation, employees are not required to

make any personal superannuation contributions. However,
they may choose to do so either from after tax salary or by
way of salary sacrifice. Such contributions will be paid into
the fund chosen by the employee under paragraph (1)(a) above.
The amount of the contribution may be changed only once in
each year on the first pay day after 31 October.

28.—DISPUTES SETTLEMENT PROCEDURE
(1) The disputes settlement procedure is designed to prevent

and reduce any disputes which are liable to cause stoppages of
work and loss of earnings and it is agreed between the parties
that every endeavour will be made to amicably settle any
dispute which may arise.

(2) Where any dispute or grievance arises, the following
procedures shall apply—

(a) The Company and the Unions commit themselves to
maintain the status quo, not to take any industrial
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action during the course of the Disputes Settlement
Procedure.

(b) Any employee and/or their Shop Steward is entitled
to and shall raise the matter with the appropriate
Foreman or Supervisor.

(c) If the matter remains unresolved, the employee and/
or their Shop Steward shall discuss the matter with
the Department Head.

(3) (a) If the matter remains unresolved, the Shop Steward
shall be provided with facilities to make contact with an Official
of the relevant Union and a meeting shall take place forthwith
or within 24 hours between the Union official, employee and
his or her Shop Steward and the Works Manager or his/her
representative.

(b) If the matter still remains unresolved then over a period
of 48 hours, negotiations will continue with Union Officials,
employee and/or Shop Steward and Senior Management and
other Company representatives for the purpose of settling the
grievance, dispute or claim.

(4) The Unions and their members will not take any industrial
action during the course of the subclauses (2) to (3) above.
Where the Unions and their members believe that the final
response of the Company, following the exhaustion of all the
procedures is unsatisfactory, they reserve their right to take
industrial action.

(5) Nothing in this procedure shall—
(a) Preclude either party notifying the Western Austral-

ian Industrial Relations Commission.
(b) Preclude an employee from refusing to work where

he/she has reasonable grounds to believe that to con-
tinue to work would expose him/her or any other
person to a risk of imminent and serious injury or
imminent and serious harm to his/her health.
Such an employee will accept alternative work as
directed.

(c) Apply to disputes that are the result of decisions of
the Trades and Labor Council of Western Australia
or the Australian Council of Trade Unions that are to
apply on a State or Nationwide basis, or disputes
that are the result of political or social questions be-
ing policy of the Union/s or matters affecting the
Union membership nationally or are the consequence
of Government policy or direction.

(6) In the event of an employee being subject to disciplinary
action for serious and/or wilful misconduct, the company shall
notify the relevant Shop Steward and Union Official as soon
as possible. The Union may give notification within 24 hours
to the company if it is contended by the Union that there are
reasons why the action is unjustified.

(7) If any of the procedures referred to above do not take
place in the specified time as a result of the failure by one
party to comply with its obligations under this Procedure, then
the other party is relieved of its responsibility under this
Procedure.

(8) Notwithstanding the processes allowed for in this clause,
the parties are committed to resolving the dispute within five
working days.

29.—WORKPLACE BEHAVIOUR AND
PERFORMANCE

(1) General
Sometimes the behaviour or performance of an employee in

the workplace is unsatisfactory to the Company, and also in
some cases to other employees. The following guidelines and
procedures are to be applied in order to address and rectify
such situations. The underlying principles to be observed are—

- The employee is responsible for his/her own behav-
iour and performance.

- Counselling and corrective action are preferable to
sanctions or punishment.

If an employee’s workplace behaviour or performance is
adversely affected by personal problems outside of work, the
Company will view the situation sympathetically, taking each
case on its merits, provided the employee is committed to
improvement and is making satisfactory progress in that
direction. However, the Company’s concern is focussed on

workplace behaviour and performance, not on the private life
of an employee.

The contract of employment is a two-sided matter. The
employee has the right to be paid in accordance with this Award,
and has the expectation of continuing employment. In return,
the employee has a duty to the Company to carry out his/her
work to the best of his/her ability, with reasonable care and
skill. This includes following lawful instructions given by the
Company’s managers, supervisors and foremen relating to the
performance of his/her work.

In some cases of unsatisfactory behaviour or performance,
supervisors and foremen are expected to act promptly and to
ensure that the employee is fairly treated. Any action that is
needed must be taken immediately following any investigation
carried out.

All facts must be recorded on a File Note to be retained on
the employee’s personal file.

If a supervisor gives an employee a warning, the supervisor
must advise the Department Head.

If a supervisor thinks that an employee’s act amounts to
serious misconduct, the supervisor should suspend the
employee on full pay and advise the Department Head, or the
Works Manager.

These procedures must be carried out when dealing with
any workplace behavioural problem, whether or not a staff
member or witness is present.

(2) Dismissal
Termination of a person’s employment by the Company is a

very serious matter and must not happen without proper respect
for the individuals rights.

In broad terms, the events which may lead to dismissal of an
employee fall into one of two classes—

- Unsatisfactory performance of duties or repeated
breaches of Company procedures and regulations.

- Serious misconduct resulting in summary dismissal.
In all cases, care must be taken to ensure that the employee’s

rights are respected. Therefore the following procedures must
be followed, and they must be followed promptly and quickly.
Delay and secretiveness cause suspicion and delay can be seen
as acceptance of the breach.

Most of the actions required will be initiated by foremen or
supervisors because day-to-day running of the Company is in
their hands.

(a) Unsatisfactory performance or repeated breaches of
Company procedures and regulations

If an employee cannot perform his/her work to the
Company’s satisfaction, it is not practicable to continue with
the employment.

The performance of new employees must be reviewed during
the first three months of employment and the assessment
discussed with the employee and recorded.

The Company may be dissatisfied due to lack of skill and/or
application or continued refusal to comply with Company rules
and regulations. In either case, the employee must be told quite
clearly of his/her shortcomings, helped to overcome them and
warned that if his/her performance or attitude does not improve,
his/her employment may be terminated. Such warnings must
be recorded in writing.

Repeated breaches of Company regulations may result in
dismissal.

(b) Serious Misconduct is an intentional and self-willed
action, so serious that it is a breach of the basic contract of
employment, for example—

- theft or fraud,
- violence or brawling,
- sexual or physical assault,
- repeated or serious violation of safety or other rules,
- conduct resulting in damage or loss of Company

property,
- failure to carry out a lawful and reasonable order

relating to his/her work or conduct whilst on the
Company’s premises,

- sleeping on duty,
- intoxication or drunkenness on duty.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 77 W.A.I.G.1502

An employee when suspended from duty should remain in
the supervisor’s office to discuss the matter with the
Department Head.

If a suspension occurs on a “Back Shift”, the employee should
be sent home and told to report to the Department Head at
7.30 am the next working day for the matter to be investigated.

The supervisor should tell the employee that he/she is entitled
to have his/her shop steward, or someone of the employee’s
choice, present during the investigation.

On “Back Shift”, the employee is to be told of his/her
entitlement before he/she is sent home.

If the employee wishes to have a shop steward or some other
person present, the supervisor should arrange this, advising
the steward etc of the details of the incident and the date and
time for the investigation to resolve the question.

(3) Authority for Dismissal
If dismissal is warranted, it must first be authorised by the

Department Head after consultation with the Works Manager.
(4) Written Records
It is important that clear records (which are to be made

available to the employee) are kept on the employee’s personal
file (retained in the Personnel Department). When an employee
has been dismissed, all relevant records will be kept by the
Company.

An appropriate File Note is to be completed. Other relevant
documents used in the investigation and the papers relevant to
the incident and any statements obtained from witnesses should
be attached to the File Note, and a copy of all documentation
given to the employee.

(5) Definitions
Back Shift means the hours outside of the normal working

hours of 7.00 am to 3.30 pm, Monday to Friday, and includes
weekends, major Rostered Days Off (RDO’s), public holidays
and any close down of the employee’s section under subclause
(9) of Clause 13.—Annual Leave.

Department Head means the Head of the department in which
the employee is employed; on Back Shift, weekends and major
RDO’s, this is normally the Duty Officer (Production).

Supervisor means the employee’s direct foreman or
supervisor, including the shift engineer.

30.—MORNING AND MEAL BREAK
(1) The morning break shall consist of 10 minutes only

including travelling to and from the crib room. Such break
shall be taken at a time mutually agreed upon and if necessary
in relays.

(2) An employee shall not be compelled to work for more
than 5 hours without a meal interval.

(3) When an employee is required for duty during the
employee’s normal meal break and the normal meal break is
thereby postponed past the 5th hour the employee shall be
paid at overtime rates until the meal break is taken.

(4) An employee required to work 12 hour shifts shall have
2 twenty minute paid meal breaks. Breaks shall be taken at a
time mutually agreed upon and if necessary in relays, but shall
not involve a cessation of the operation.

(5) An employee required to work overtime for more than
two hours shall be supplied with a meal by the Company or be
paid $6.60 for a meal and, if owing to the amount of overtime
worked after a further 4 hours a second or subsequent meal is
required the employee shall be supplied with each such meal
by the Company or be paid $4.40 for each meal so required.

The provisions of this subclause do not apply in respect of
any period of overtime for which the employee has been
notified of the requirement on the previous day or earlier, or
when the employee has already left work or is called in from
home.

(6) An employee shall be allowed each day an unpaid meal
break of 30 minutes to commence at any time between the
fourth and fifth hour of the employee’s ordinary hours of
employment.

(7) An employee required to work continuous shift work
shall have one twenty minute paid meal break per shift.

31.—CALL OUT
(1) The provisions of this subclause shall apply to all

employees recalled to work—
(a) An employee who after leaving work is recalled to

work, between the 9th and 2nd hour before the em-
ployee’s normal start time, shall wherever reasonably
practicable be given 10 consecutive hours off duty
from the completion of the call out or last call out to
the commencement of the employee’s ordinary hours
of work on the next day.

(b) Where it is not reasonably practical to give the em-
ployee 10 consecutive hours off duty as prescribed
by subparagraph (3)(a)(i) of Clause 11.—Overtime ,
the employee shall be paid at double time until re-
leased from duty and shall then be entitled to be
absent for such a period of ten consecutive hours off
duty without loss of pay for ordinary working time
occurring during such absence.

(c) Subject to subparagraph (3)(a)(iv) of Clause 11.—
Overtime, when an employee is recalled to work after
leaving the job—

(i) The employee shall be paid at least four hours
at overtime rates; and

(ii) The employee shall be paid one hour at over-
time rates for time spent travelling to and from
work.

(d) Where an employee is recalled to work 2 hours or
less before the employee’s commencement of ordi-
nary hours of work for that day—

(i) The employee shall be paid at overtime rates
until his/her normal commencement time.

(ii) The employee shall continue working to the
employee’s normal start time of ordinary hours
for that day and shall continue working to the
finish of ordinary hours.

(iii) The employee shall not be entitled to 10 con-
secutive hours off duty without loss of ordinary
pay.

(iv) The provision of this paragraph shall not ap-
ply to an employee or group of employees who
are regularly rostered to return to work to per-
form a specific job.

(v) The employee shall be paid one hour of trav-
elling time at overtime rates.

(2) Provided the work to be done is defined at the time of the
call, the employee will attend to any further breakdowns that
occur during that call-out.

32.—SHUTDOWN, PLANNED OR EMERGENCY
(1) This clause is to cover planned or emergency work on

plant and equipment by employees who are employed as day
employees.

(2) Notice
(a) The Company will endeavour to give at least 48

hours notice of transfer to temporary or casual night work,
but wherever possible a greater period of notice will be
given.

(b) When the occasion arises that 48 hours notice of transfer
to night work is not given the following will be paid in
addition—

Less than 24 hours notice - 8 hours ordinary time
of the first 2 nights worked.  for each
More than 24 hours less than - 8 hours ordinary time
48 hours notice for the first night

worked.
(3) Payment Night Work
(a) Monday to Friday
(i) 1 to 7 days: the first 2 hours at time and one half and the

balance at double time.
(ii) 8 days and onwards: the first 10 hours at time and one

half and the balance at double time.
(4) Shutdown, Planned or Emergency Maintenance

Allowance
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An allowance equal to the current shift allowance will be
paid as follows—

(a) Night Work: The allowance will be payable to an
employee from the 8th day of the night work (ex-
cluding weekends) he/she is employed on.

(b) Rotating Work: When there is the requirement for a
rotating day and night work to be worked, this al-
lowance will be paid to the day employee for the
duration of the rotating day and night work.

33.—TRADE UNION TRAINING LEAVE
(1) Paid leave for the attendance at recognised Trade Union

Training courses shall be allowed for one representative of
each union, for the duration of the course, up to a maximum of
5 days per calendar year.

(2) Leave for courses in excess of 5 days per union may be
approved at the discretion of the Works Manager.

(3) When a rostered day off or a public holiday falls during
the duration of a course, a day in lieu of that day will not be
given.

34.—SPECIAL RATES AND PROVISIONS
(1) Use of Private Vehicle for Company Business
When an employee is required and authorised to use the

employee’s own vehicle in the course of the employee’s
employment, the employee shall be paid an allowance as
determined by the Company from time to time and shall not
be less than General Award Standards.

Travel allowance is not payable when an employee is called in
to provide job cover, Clause 31. Call Out of this Award applies.

(2) Travelling to Work at Other Locations
(a) Where an employee is required to temporarily work away

from South Coogee or Woodman Point, any time spent (which
is in excess of the employee’s normal travel time) in travelling
to and from the employee’s home to the temporary work place
that is outside of the employee’s ordinary hours shall be paid
at ordinary time.

(b) An employee to whom paragraph (a) of this subclause
applies shall be reimbursed for all fares and accommodation
costs incurred in travelling to and from the temporary work
place. Provided that where permission is given for the employee
to use the employee’s private vehicle, the employee shall be
paid such car allowances for the distance travelled that is in
excess of his/her normal daily travel to and from home, South
Coogee and Woodman Point or other such payment that is
agreed between the employee and the Company.

(c) When an employee to whom paragraph (a) of this
subclause applies, is unable to return home each night, the
employee shall be provided with suitable accommodation and
meals at the expense of the Company.

(3) Electrical Licence Allowance
An Electrician-Special Class or an Electrical Fitter who holds

and, in the course of his/her employment may be required to
use a current “A” Grade or “B” Grade licence issued pursuant
to the relevant regulation in force on the 28th day of February
1978, (as amended), under the Electricity Act 1945, shall be
paid an allowance of $27.50 per fortnight.

(4) First Aid Certificate
An employee holding a current St John Ambulance

Occupational First Aid Certificate or equivalent and who is
appointed by the Company to perform first aid duties, shall be
paid $26.00 per fortnight.

35.—HIGHER DUTIES
An employee engaged on duties carrying a higher rate than

the employee’s ordinary classification, shall be paid the higher
rate for the time the employee is so engaged. When the
employee is engaged on duties carrying a lower classification
than the employee’s ordinary classification, the employee shall
continue to be paid at the employee’s ordinary classification.

Provided that these provisions shall not apply where an
employee is performing duties for the sole purpose of training
in accordance with the Company’s training program.

36.—TEA AND COFFEE
All employees shall have access to a cafe bar with tea and

coffee facilities.

37.—WASHING UP TIME
Sufficient time for washing up shall be allowed before breaks

and finishing time.

38.—PROTECTIVE CLOTHING AND EQUIPMENT
(1) (a) On commencement the Company will supply one

pair of safety boots to each employee and thereafter at twelve
monthly intervals.

(b) If adverse working conditions in specific areas of the
plant results in deterioration of safety boots in shorter periods,
the Company will consider issues of boots at shorter periods
on a “new for old” replacement basis.

(c) Safety shoes will be provided in lieu of safety boots where
the Company considers boots are not required.

(2) An employee subjected to adverse weather conditions
will be issued with a parka and good quality wet weather gear,
marked with the Company’s name and logo. On issue, each
employee will sign an acknowledgment receipt. Replacement
issues will be on a two yearly basis or fair wear and tear on a
“new for old” basis.

(3) (a) The company shall have available a sufficient supply
of appropriate protective equipment.

(b) The employee shall sign an acknowledgment when the
employee receives an article of protective equipment and shall
return that article to the Company when the employee is
finished using it or on leaving the Company.

(4) An article of protective equipment which has been used
by the employee shall not be issued by the Company to another
employee until it has been effectively sterilised, but this
subclause only applies where sterilisation of the article is
practicable and is reasonably necessary.

(5) (a) On request, the Company will provide an employee
with an order to obtain prescription (hardened) lenses according
to his/her existing prescription. These lenses will be fitted to a
standard safety frame that meets the SAA standard.

(b) If an employee requires a consultation for updating his/
her prescription, the cost of this shall be met by the employee.

(c) If the employee who does not wear prescription spectacles
considers corrective lenses are required, then the employee
may consult the Company Doctor for the purpose of obtaining
referral to an eye specialist. The cost of the consultation arising
from such a referral shall be met by the employee. On
presentation of the prescription to the Company, the employee
shall be issued with an order as described in paragraph (5)(a).

(d) Where the employee terminates the contract of service
with the Company within six months of commencement, the
cost of the prescription safety spectacles issued will be deducted
from the employee’s final pay.

(e) Damaged prescription safety spectacles will be replaced
by the Company where, in the Company’s opinion, such
damage is attributable to fair wear and tear.

39.—SUPPLY OF TOOLS
The Company will issue on a loan basis, a standard tool kit

to all tradespersons on commencement of employment.
Employees issued with the tool kits shall accept responsibility
for loss or damage (other than for reasonable wear and tear)
and shall reimburse the Company for the cost of such lost or
damaged tools. On termination of employment, tool kits must
be returned in full to the Company in reasonable condition.
The cost of missing or damaged items may be deducted from
an employee’s final wages.

40.—SHOP STEWARDS
(1) Shop Stewards shall have the support of the employer to

meet collectively and/or individually and/or as a Committee
with members and/or the company within working hours with
respect to—

(a) Matters within the company that may lead to indus-
trial disputation;

(b) Occupational health, safety and rehabilitation issues;
(c) The payment or inquiry about union dues.

(2) Such endeavours shall be undertaken at a time or times
mutually agreed upon between the Shop Steward and the
Supervisor/Manager.

(3) No Shop Steward will be victimised in any manner with
respect to access to members or career advancement.
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41.—JURY SERVICE
(1) An employee required to attend for jury service during

ordinary working hours shall be reimbursed by the company an
amount equal to the difference between the amount paid in respect
of the attendance for such jury service and the amount the
employee would have earned in respect of the employee’s rostered
ordinary working hours had the employee been at work.

(2) The employee shall provide the company with proof of
attendance on jury service, the duration of such attendance
and the amount received in respect of such attendance.

42.—CONSULTATION
(1) Commitment to Consultation
The parties to this Award are committed to working in a

positive and cooperative manner to progress matters relating
to award restructuring, training, work organisation, working
conditions and the productivity and efficiency of the
Company’s operations.

The parties acknowledge that the key to successful
restructuring lies with both the Company and the employees
thoroughly understanding the issues involved and participating
equally in decision making processes.

(2) Consultative Committee
(a) The parties to this Award shall establish a consultative

Committee to progress matters in accordance with paragraph
(b) hereof.

The committee shall comprise an equal number of employee
elected representatives and company representatives and shall
be convened at the reasonable request of either party and the
Union officials may attend on request.

(b) The Consultative Committee shall be responsible for—
(i) Overview Training

Overviewing training programmes comprising both
on the job and external training components and over-
seeing implementation of the same in accordance
with Clause 43.—Training and Reclassification.

(ii) Classification Structure
Overseeing the implementation of the new classifi-
cation structure including developing and refining
the definitions and skill requirements of each level.

(iii) Reclassification
Assessing the skill levels of employees and any
claims for reclassification in accordance with Clause
43.—Training and Reclassification.

(iv) Work Requirements
Considering matters relating to changes in duties or
work requirements arising from technological change,
organisational change, the expansion and diversifica-
tion of the Company or any other matter which would
impact on the Company’s work requirements.

(v) Award Matters
Consider any variations to this award provided that
such variations—

- shall not affect provisions reflecting national
standards recognised by the Western Austral-
ian Industrial Relations Commission;

- the majority of employees concerned must
genuinely agree;

- no employee shall lose income as a result of
the change;

- the unions shall not unreasonably oppose such
change;

- any changes shall be subject to the approval
of the Western Australian Industrial Relations
Commission.

(c) The parties shall establish procedural and administrative
arrangements to be applied to the operations of the Consultative
Committee.

(3) Union Delegates
Union delegates on the Consultative Committee shall be

given assistance by the Company to ensure their effective
participation as follows—

(a) On approval of the appropriate Manager/Supervisor,
Consultative Committee delegates shall be granted

time off with pay to prepare for and attend commit-
tee meetings.

(b) Delegates required to undertake any approved com-
mittee work or functions outside of their ordinary
hours of work shall be paid at the ordinary rate of
pay for such work.

(c) Delegates who are normally employed as continu-
ous shift employees, when temporarily transferred
to day work to participate in committee meetings,
shall continue to be paid as continuous shift employ-
ees for the duration of the temporary transfer.

(d) Paid leave for delegates to attend Union approved
meetings will be granted on agreement by the Works
Manager.

43.—TRAINING AND RECLASSIFICATION
(1) Training
The parties to this Award recognise that in order to increase

the efficiency, productivity and competitiveness of the
Company, a greater commitment to training and skill
development is required. Accordingly, the parties commit
themselves to—

(a) Developing a more highly skilled and flexible
workforce;

(b) Providing employees with career opportunities
through appropriate training to acquire additional
skills; and

(c) Effective utilisation of skills acquired.
(2) Training and career progression is based on the following

principles—
(a) All employees must have access to higher and broader

skills if they so choose within the company’s pro-
gram for skills enhancement.

(b) The basis for advancement through a skills-based
career path will be primarily through completion of
training modules and/or demonstrating competence.
Advancement from one skill level to another shall
be assessed on acquiring skills through practical and
technical training.

(c) To ensure that additional skills acquired by employ-
ees are maintained, the Company shall ensure that
such skills are utilised.

(d) No employee shall be required to undertake such
training. Any employee who chooses not to under-
take such training shall not be disadvantaged.

(3) Through consultation in accordance with Clause 42.—
Consultation, a training program shall be developed consistent
with—

(a) The current and future skill needs of the Company;
(b) The size, structure and nature of the Company’s op-

eration; and
(c) The need to develop vocational skills relevant to the

Company and to industry through courses conducted
by accredited educational institution and providers.

(4) Following the formulation of a training programme in
accordance with subclause (3) hereof, the Consultative
Committee shall be responsible for—

(a) Identifying the availability of training courses and
career opportunities for employees;

(b) Disseminating information to employees on matters
regarding paragraph (a) hereof;

(c) Recommending individual employees for training
and reclassification;

(d) Monitoring and advising management and employees
regarding the on-going effectiveness of the training.

(5) Where it is agreed that employees undertake training in
accordance with this Clause, the following principles shall apply—

(a) Where training is undertaken during ordinary work-
ing hours, the employee concerned shall not suffer
any loss of pay.

(b) Any costs associated with fees for prescribed courses
and text books incurred in the undertaking of train-
ing shall be reimbursed by the Company upon
production of evidence of such expenditure.
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(c) Travel costs incurred by an employee undertaking
training in accordance with this clause shall be re-
imbursed by the Company.

(6) Reclassification
Reclassification shall be in accordance with the following

principles—
(a) An employee’s position in the classification struc-

ture shall be determined on the basis of their skill
level and training and the availability of a vacancy.

(b) Claims for reclassification to a higher level on the
grounds that the employee possesses equivalent skill
and knowledge gained through on the job experience
shall be assessed by the Consultative Committee in
accordance with Clause 42.—Consultation.

44.—LIBERTY TO APPLY
(1) Nothing in this award shall operate to affect the right of

a union party to it from applying in the prescribed manner to
an Industrial Magistrate for the enforcement of any previous
award, industrial agreement or order which may not have been
provided to an employee.

45.—SIGNATORIES TO THIS AWARD
The signatories to this Award are—

Signed on behalf of Cockburn Cement Limited;
NEIL CHAMBERLAIN
Signed on behalf of The Automotive, Food, Metals, En-
gineering, Printing and Kindred Industries Union of
Workers—Western Australian Branch;
JOHN SHARP-COLLETT
The Australian Workers’ Union, Western Australian
Branch, Industrial Union of Workers;
PETER TREBILCO and TIM DALY
Signed on behalf of Communications, Electrical, Elec-
tronic, Energy, Information, Postal, Plumbing and Allied
Services Union of Australia, Engineering and Electrical
Division, Western Australian Branch;
WILLIAM GAME
Signed on behalf of the Construction, Mining, Energy,
Timberyards, Sawmills and Woodworkers’ Union of Aus-
tralia, Western Australian Branch;
JOE McDONALD
Signed on behalf of The Merchant Service Guild of Aus-
tralia, Western Australian Branch, Union of Workers;
TED BORANOVSKI
Signed on behalf of The Transport Workers’ Union of
Australia, Industrial Union of Workers, Western Austral-
ian Branch;
JIM McGIVERON

APPENDIX 1—RESOLUTION OF DISPUTES
REQUIREMENTS

(1) This Appendix is inserted into the award/industrial
agreement as a result of legislation which came into effect on
16 January 1996.

(2) Any dispute or grievance procedure in this award/
industrial agreement shall also apply to any questions, disputes
or difficulties which may arise under it.

(3) This Appendix shall come into effect on and from 16
August 1996.

APPENDIX 2—PARTIES TO THE AWARD
Union Parties to the Award

The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers—Western Austral-
ian Branch;
The Australian Workers’ Union, Western Australian
Branch, Industrial Union of Workers;
Communications, Electrical, Electronic, Energy, Informa-
tion, Postal, Plumbing and Allied Services Union of
Australia, Engineering and Electrical Division (Western
Australian Branch);
The Construction, Mining, Energy, Timberyards, Saw-
mills and Woodworkers’ Union of Australia, Western
Australian Branch;

Merchant Service Guild of Australia, Western Australian
Branch, Union of Workers;
Transport Workers’ Union of Australia, Industrial Union
of Workers, Western Australian Branch;

APPENDIX 3—S.49B—INSPECTION OF RECORDS
REQUIREMENTS

(1) This appendix is inserted into this award/industrial
agreement/order as a result of legislation which came into effect
on 16 January 1996.

(2) Each employer bound by this award/industrial agreement/
order shall maintain a time and wages record for each
employee.

(3) The entries in the time and wages records for each
employee shall include the employee’s name and details of
the employee’s job classification or description, and any other
detail required by this award/industrial agreement/order.

(4) The employer must ensure that each entry in the time
and wages record is retained for not less than seven (7) years
after it is made.

(5) A representative of an organisation of employees shall
have the power to inspect the time and wages records of an
employee or former employee.

(6) The power of inspection may not be exercised for the
purpose of inspecting the time and wages records of an
employee or former employee who—

(a) is not a member of the organisation; and
(b) has notified the employer in writing that the employee

or former employee does not consent to a representa-
tive of an organisation of employees having access
to those records.

(7) The power of inspection may only be exercised by a
representative of an organisation of employees authorised in
accordance with the rules of the organisation to exercise the
power.

(8) The representative is empowered to inspect any
notification that an employee or former employee does not
consent to a representative having access to time and wages
records.

(9) A person who has given a notification referred to in
paragraph (b) of subclause (6) hereof may, by notice in writing
to the employer, withdraw the notification and, upon that
withdrawal, the notification ceases to be of effect.

(10) Before exercising a power of inspection the
representative shall give reasonable notice of not less than 24
hours to an employer.

(11) An employer shall endeavour to—
(a) maintain the time and wages records of employees

in such a manner that access by a representative of
an organisation to the records of employees does not
give access to records of employees who are not
members of the organisation and have notified the
employer that they do not consent to a representa-
tive of an organisation of employees having access
to the records;

(b) ensure that a representative of an organisation does
not obtain access to the records of employees who
are not members of the organisation and have noti-
fied the employer that they do not consent to a
representative of an organisation of employees hav-
ing access to the records; and

(c) ascertain whether an employee or prospective em-
ployee does not consent to a representative of an
organisation of employees having access to the time
and wages records of the employee or prospective
employee.

(12) A person shall not by threats or intimidation persuade
or attempt to persuade an employee or prospective employee
to give, or refuse to give, written notification that the employee
or prospective employee does not consent to a representative
of an organisation of employees having access to the time and
wages records of that employee or prospective employee.

(13) An employer must ensure that any notification from an
employee or former employee in accordance with this appendix
shall be retained for not less than seven (7) years.
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(14) There shall be a liberty to apply to amend this appendix
at any time.

(15) This appendix shall come into effect on and from 16
July 1996.

(16) Any employer or organisation bound by or party to this
award/order/industrial agreement may apply to the Western
Australian Industrial Relations Commission at any time in
relation to this clause.

CONTRACT CLEANERS AWARD 1986
No. A 6 of 1985.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Variations to awards, industrial agreements and orders
required by section 12(3) of the Industrial Relations

Legislation Amendment and Repeal Act 1995.

No. 694 of 1996—Inspection of Records Requirements.

3 June 1997.

Variations to awards, orders and industrial agreements
Further to the order dated 15 July 1996 (76 WAIG 2794) the
following award shall be varied in accordance with that
Order—

Awards/Industrial Agreements To Be Varied
Contract Cleaners Award, 1986 No.A 6 of 1985

(Sgd.) W.S. COLEMAN,
[L.S.] Chief Commissioner.

GUILDFORD GRAMMAR SCHOOL ENTERPRISE
BARGAINING AGREEMENT 1996

No. AG 60 of 1996.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Guildford Grammar School

and

The Independent Schools Salaried Officers’ Association of
Western Australia, Industrial Union of Workers.

No. 689 of 1997.

Guildford Grammar School Enterprise Bargaining
Agreement 1996.

13 May 1997.

Order.
HAVING heard Mr P. Farrett-Smith on behalf of the Appli-
cant and Ms T. Howe on behalf of the Respondent and by
consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

THAT the Guildford Grammar School Enterprise Bar-
gaining Agreement 1996 be varied in accordance with
the following Schedule and that such variation shall have
effect on and from the 1st day of May 1997.

(Sgd.) A.R. BEECH,
[L.S.] Commissioner.

Schedule.
1. Clause 2.—Arrangement: Delete this clause and insert in

lieu the following—
2.—ARRANGEMENT

 1. Title
 2. Arrangement
 3. Parties to the Agreement
 4. Scope of Agreement
 5. Date and Duration of Agreement
 6. Relationship to Parent Award

 7. Single Bargaining Unit
 8. Objective
 9. Salary Rates
10. Agreed Efficiency Improvements
11. Dispute Resolution Procedure
12. Other Matters
13. No Further Claims
14. No Precedent
15. Remuneration Package
16. Signatories

2. Clause 14.—No Precedent: Immediately following this
clause insert the following—

15.—REMUNERATION PACKAGE
(1) For the purposes of this clause—

(a) “Benefits” means the benefits nominated by
the teacher from the benefits provided by the
School and listed in paragraph (d) of subclause
(3) of this clause.

(b) “Benefit Value” means the amount specified
by the School as the cost to the School of the
benefit provided including Fringe Benefit Tax,
if any.

(c) “Fringe Benefit Tax” means tax imposed by
the Fringe Benefits Tax Act 1986.

(2) Conditions of Employment
Except as provided by this clause, teachers must be
employed at a salary based on a rate of pay, and on
terms and conditions, not less than those prescribed
by the agreement.

(3) Salary Packaging
The School may offer to provide and the teacher may
agree in writing to accept—

(a) salary packaging of up to 40% of gross salary
in the form of expense benefit payments;

(b) the Benefits nominated by the teacher and ap-
proved by the employer;

(c) a salary equal to the difference between the
Benefit Value and the salary which would have
applied to the teacher or under subclause (2)
of this clause, in the absence of an agreement
under this subclause;

(d) the available Benefits are those made avail-
able by the School from the following list—

(i) Superannuation;
(ii) Motor Vehicle; and

(iii) other benefits as agreed between the
teacher and the School;

(e) the School must advise the teacher in writing
of the Benefit Value before the agreement is
entered into.

(4) During the currency of an agreement under subclause
(3) of this clause—

(a) Any teacher who takes paid leave on full pay
shall receive the Benefits and salary referred
to in paragraphs (a) and (b) of subclause (3)
of this clause.

(b) If a teacher takes leave without pay the teacher
will not be entitled to any Benefits during the
period of leave.

(c) If a teacher takes leave on less than full pay he
or she shall receive—

(i) the Benefits; and
(ii) the amount of salary calculated as

agreed between the School and the
teacher.

(5) The salary package is to operate on and from 1 May
1997 to 31 December 1997. Renewal will be on an
annual basis by agreement between the parties.

3. Clause 15.—Signatories: Delete the heading of this clause
and insert in lieu the following—

16.—SIGNATORIES
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LIFT INDUSTRY (ELECTRICAL AND METAL
TRADES) AWARD 1973.

No. 9 of 1973.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Communications, Electrical, Electronic, Energy,
Information, Postal, Plumbing and Allied Workers Union of
Australia, Engineering & Electrical Division, WA Branch

and

Kone Elevators (Australia) Pty Ltd and Others.

No. 1505 of 1996.

Lift Industry (Electrical and Metal Trades) Award 1973.

2 May 1997.

Reasons for Decision.

(Given extemporaneously at the conclusion of the hearing)
SENIOR COMMISSIONER G.L. FIELDING: This is an ap-
plication to amend the Lift Industry (Electrical and Metal
Trades) Award 1973. The application was in large disposed of
earlier this year, leaving for consideration only the question of
the amendment to Clause 20 of the Award.

In substance, that clause purports to provide an overriding
minimum wage for all employees, including apprentices 21
years or over who are covered by the Award. The clause ap-
pears to have been inserted into the Award by General Order
as a result of a review of the minimum wage in 1982. As Mr
Young has rightly said, that provision has not been adjusted
since 1993. That is because, as I understand it, the General
Order was repealed by statute when the Minimum Conditions
of Employment Act 1993 came into force.

Currently the minimum rate prescribed by that clause is
$275.50 per week. By this application the Applicant now seeks
to have that sum increased to $332.00. In essence, the Appli-
cant seeks to have the amount in the Award increased to equate
with that which is currently stipulated as the minimum wage
for adults, other than apprentices, under the Minimum Condi-
tions of Employment Act 1993.

Insofar as the application applies to employees who are not
apprentices, the application, as it now stands, is in no sense
controversial. There can be no logical objection to amending
the Award to make it comply with the law of the State, as
reflected in the Minimum Conditions of Employment Act 1993.
However, that argument does not apply, or as Mr Young would
have it, may not apply, to the application as it affects appren-
tices.

The Minimum Conditions of Employment Act 1993, on its
face at least, does not apply to apprentices, but leaves the mini-
mum rate of pay for apprentices to be governed by any relevant
award, industrial agreement or workplace agreement. In the
circumstances, any adjustment to the minimum rate of pay
under the Minimum Conditions of Employment Act 1993 does
not apply to apprentices; that is left to the Award. Any adjust-
ment to the Award must, of course, be made consistent with
the State Wage Fixing Principles.

The increase which is sought by this application, at least so
far as it applies to adult apprentices, is arguably not one which
ordinarily falls within the scope of the Principles. Therefore,
if it is to be allowed, it can only be allowed under, and by
virtue of, the Special Case Principle.

Following a series of conferences held before the Commis-
sion, as presently constituted, the Applicant applied to the Chief
Commissioner for the matter to be dealt with as a special case
under the State Wage Fixing Principles. The Chief Commis-
sioner, as the Principles allow, considered that there was an
arguable case that the matter be dealt with as a special case
and accordingly referred the matter to the Commission, as pres-
ently constituted, to be dealt with as a special case.

The Principles require, as the agents for the parties have
rightly said, that in considering a matter under the Special Case
Principle, the Commission is to have regard, amongst other
things, to the public interest, the potential for flow-on of any
increase, the subject of the application, and the need for con-
tinued implementation of structural efficiency initiatives at the
enterprise level.

The named parties to the Award who still carry on business
in the State—I am informed and accept that there are three—
are all prepared to consent to an order to amend the Award in
the terms sought. Moreover, the information before me sug-
gests, and again I take it to be valid, that the only employers
currently engaged in the industry to which the Award applies
are those named as parties to the Award. Furthermore, the in-
dications are that there appears to be no immediate prospect
of any other employers becoming involved in the industry in a
way which is likely to bring them within the ambit of the Award.

The consequence is that the proposed amendment will af-
fect only those who are parties to these proceedings and who
have indeed consented to the amendment. In the circumstances,
I cannot think that it would be contrary to the public interest to
grant the claims in the terms in which it is sought. Indeed, it
could be argued with some force that it would be contrary to
the public interest to refuse to give effect to an agreement of
this nature which, for all intents and purposes, appears to have
been freely entered into and which appears to have little or no
prospect of flow-on.

The position may well be different in the case where an
amendment of this nature is made which has the potential, in a
real sense, to affect non-consenting parties. That, however, is
not the case on this occasion. A case of that nature can wait for
another day. The amendment will, in practice, apply only to
the consenting parties. That, I think, is a matter which can
fairly be considered to make the case somewhat special, or,
indeed, as Mr Young for the Applicant has put it, somewhat
unique. Certainly, it limits the potential for flow-on to others,
since to the extent that these proceedings can be relied upon as
a precedent, the precedent should necessarily be confined to
cases where all those affected by the increase, consent to it.

As both the agents have pointed out, there have been a
number of recent instances where the Commission, differently
constituted, has acceded to similar applications affecting other
Awards without, I might say, those matters being dealt with
under the strictures of the Special Case Principle. Those cases
cannot be taken to give the Commission a licence, on this oc-
casion, to ignore the Principles. Nonetheless, I think it would
be unrealistic to ignore those happenings completely. The pro-
visions of the Act, most notably section 26, impliedly at least,
require the Commission to approach matters of this nature in a
consistent way. Thus, I consider that the outcome in the previ-
ous cases is a factor which cannot be ignored.

Insofar as the Principles require the amendment to be con-
sistent with the Structural Efficiency Principle, I think it is
sufficient to note that the Award has been restructured in ac-
cordance with the Structural Efficiency Principle. Indeed, it
contains, as I understand it, the first and second safety net
adjustments.

Furthermore, I think there is much to be said for the views
advanced by both agents, although from a different point of
view; that is, that the Award and the Principles emphasise the
need for skill-related career pathing. As the Award stands, there
is, as Mr Young has said, probably less incentive than there
once was for adult apprentices because, since 1993, there has
been no adjustment to the rate of pay for adult apprentices,
although there has been an adjustment for junior apprentices
elsewhere. That anomalous situation has occurred because the
Award makes provision for junior rates to be adjusted on a
percentage of the adult rate of pay, but there is no provision
for adult apprentices, other than the provision now in ques-
tion, which has not been adjusted since 1993. In the
circumstances, I see it as being consistent with the Structural
Efficiency Principle to grant the application.

In the circumstances, I indicate to the parties that I am pre-
pared to amend the Award in the terms which they seek; that
is, in effect to increase the minimum adult rate of pay.

Appearances:  Mr C. Young on behalf of the Applicant.
Mr D.R. Sproule on behalf of the Respondents.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Communications, Electrical, Electronic, Energy,
Information, Postal, Plumbing and Allied Workers Union of
Australia, Engineering and Electrical Division, WA Branch

and

Kone Elevators (Australia) Pty Ltd and Others.

No. 1505 of 1996.

Lift Industry (Electrical and Metal Trades) Award, 1973.

2 May 1997.

Order.
HAVING heard Mr C. Young on behalf of the Applicant and
Mr D.R. Sproule on behalf of the Respondent and by consent,
the Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—

THAT the Lift Industry (Electrical and Metal Trades)
Award, 1973 be varied in accordance with the following
Schedule and that such variation shall have effect from
the beginning of the first pay period commencing on or
after the date hereof.

(Sgd.) G.L. FIELDING,
[L.S.] Senior Commissioner.

Schedule.
1. Clause 30.—MINIMUM WAGE—ADULT EMPLOYEES
Delete this clause and insert in lieu thereof the following—

30.—MINIMUM WAGE—ADULT EMPLOYEES
Notwithstanding the provisions of this award, no em-

ployee (including an apprentice),twenty-one years of
age or over, shall be paid less than $332.00 per week as
the ordinary rate of pay in respect of the ordinary hours
of work prescribed by this award, but thatm i n i m u m
rate of pay does not apply where the ordinary rate of pay
(including any part  thereof payable in addition to the
award rate) is not less than $332.00.

Where the said minimum rate of pay is applicable the
same rate shall be payable on holidays, during annual
leave, sick leave, long service leave and any other leave
prescribed by this award.

Notwithstanding the foregoing, where in this award an
additional rate is prescribed for any work as a percent-
age, fraction or multiple of the ordinary rate of pay, it
shall be calculated upon the rate prescribed in this award
for the classification in which the employee is employed.

MUSICIANS’ GENERAL (STATE) AWARD 1985
No. A 5 of 1985.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Musicians’ Union of Australia, Perth Branch (Union of
Employees)

and

Sheraton Perth Hotel and Others.

No. 256 of 1997.

Musicians’ General (State) Award 1985
No. A 5 of 1985.

COMMISSIONER S A CAWLEY.

2 April 1997.
Reasons for Decision.

THE COMMISSIONER: This application is for variations to
Clause 7.—Wages of the Musicians’ General (State) Award

1985. Answers in objection were filed on behalf of five re-
spondent employers but at a conference convened pursuant to
section 32 of the Industrial Relations Act, 1979 these objec-
tions were withdrawn. No other employer objected.

The variation sought was described by the advocate for the
five respondents who answered the claim as being an adminis-
trative matter. For its part the applicant union referred the
Commission to the schedule of grounds attached to its appli-
cation which refers to the definition of a weekly employee for
the purposes of the award, the hourly rates and the impact of
the Government Gazette 29 October 1996 No. 161.

Having regard for what was put to the Commission, the award
will be varied as sought. The parties having waived the right
to a speaking to minutes, an order reflecting the amendment
sought will now issue.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Musicians’ Union of Australia, Perth Branch (Union of
Employees)

and

Sheraton Perth Hotel and Others.

No. 256 of 1997.

Musicians’ General (State) Award 1985
No. A 5 of 1985.

COMMISSIONER S A CAWLEY.

2 April 1997.

Order.
HAVING heard Mr P Woodward on behalf of the applicant
and Mr L Joyce on behalf of those respondents for whom war-
rants have been filed, now therefore I the undersigned, pursuant
to the powers conferred under the Industrial Relations Act,
1979 and by consent, do hereby order —

THAT the Musicians’ General (State) Award 1985 as
amended be further varied in accordance with the follow-
ing schedule.

(Sgd.) S.A. CAWLEY,
[L.S.] Commissioner.

Schedule.
Clause 7.—Wages: Delete paragraph A of subclause (1) of

this clause and insert in lieu thereof the following—

A WEEKLY EMPLOYEES:  (with a minimum payment
of 3 hours for each call worked)

Required to Not required to
Accompany Artist Accompany Artist

Rate Per Hour Rate Per Hour
$ $

(a) rank and file musician 19.37 18.45
(b) leader in duo 23.25 22.14
(c) leader in trio or larger 25.82 24.59
(d) musician performing alone 22.76 21.68
(e) principal musician 22.28 21.22
(f) musician not otherwise

provided for 19.37 18.45
(g) musical director 29.06 27.68
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RAILWAY EMPLOYEES’ AWARD.
No. 18 of 1969.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Australian Railways Union of Workers, West Australian
Branch and Others

and

Western Australian Government Railways Commission
trading as Westrail.
No. 955 of 1996.

Railway Employees’ Award No. 18 of 1969.

COMMISSIONER P E SCOTT.
2 October 1996.

Order.
HAVING heard Mr R C Wells on behalf of the Applicant and
Mr D F Johnston on behalf of the Respondent, and by con-
sent, the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act, 1979, hereby orders—

THAT the Railway Employees’ Award No. 18 of 1969
be varied in accordance with the following Schedule and
that such variation shall have effect from the beginning
of the first pay period commencing on or after the 9th day
of July 1996.

(Sgd.) P. E. SCOTT,
[L.S.] Commissioner.

Schedule.
1. Clause 44.—Classification Structure and Rates of Pay—

A. Delete subclause (2)(a) and (b) of this clause and
insert the following in lieu thereof—

(a) The following rates of pay shall apply to the
classifications contained in paragraph (1)(a)
of this clause—

First
Arbitrated
Safety Net

Levels Base Rate Adjustment Total Rate
$ $ $

Level 10 588.60 8.00 596.60
Level 9 566.80 8.00 574.80
Level 8 545.00 8.00 553.00
Level 7 501.40 8.00 509.40
Level 6 479.60 8.00 487.60
Level 5 457.80 8.00 465.80
Level 4 436.00 8.00 444.00
Level 3A 422.50 8.00 430.50
Level 3 408.10 8.00 416.10
Level 2 388.10 8.00 396.10
Level 1 367.10 8.00 375.10

(b) Experience Allowance
Workers classified at levels 4 to 7 inclusive shall
be paid the following experience allowance—
After 12 months’ service with the
employer $3.60
After 24 months’ service with the
employer $7.20

B. Delete subclauses (4), (5) and (6) of this clause and
insert the following in lieu thereof—

(4) General
The following rates of pay shall apply to workers employed

in the following classifications—
First

Arbitrated
Item Safety Net
No. Designation Base Rate Adjustment Total Rate

$ $ $
11 Driver: Motor Truck 460.10 8.00 468.10

(a) Non-articulated: In
excess of 9 tonnes capacity

First
Arbitrated

Item Safety Net
No. Designation Base Rate Adjustment Total Rate

$ $ $
(b) Articulated: 468.30 8.00 476.30

(i)  Over 9 tonnes capacity
but  under 21 tonnes

(ii) 21 tonnes capacity and over
but under 25 tonnes 474.60 8.00 482.60

(iii) 25 tonnes capacity and over 479.50 8.00 487.50
12 Driver: Commissioner’s Car 465.90 8.00 473.90
13 Attendant—Central Registry 383.40 8.00 391.40

Rate per hour
14 Office Cleaner (rate includes

allowance in lieu of long service leave)
Leading Hand office cleaners shall
be paid the following allowances— 10.31197
(i)  Perth $12.10 per week

(ii)  Midland $8.40 per week

(5) Junior Workers and Junior Station Assistants shall
be paid at the rate of the following percentage of the ap-
propriate rate prescribed for Level 1 in paragraph (2)(a)
of this clause—

First
Arbitrated
Safety Net

% Base Rate Adjustment Total Rate
$ $ $

Up to 16 years 41 150.50 8.00 153.79
At 16 years 51 187.20 8.00 191.30
17 years 58 212.90 8.00 217.55
18 years 69 253.30 8.00 258.81
19 years 79 290.00 8.00 296.32
20 years 90 330.40 8.00 337.59
Provided that juniors aged 18 years and over who are em-

ployed in adult positions shall be paid at the Award rate for the
position occupied.

(6) Apprentices—
The weekly wage rate shall be a percentage of the trades-

men’s rate as under—
First

Arbitrated
Safety Net

% Base Rate Adjustment Total Rate
$ $ $

(a) Five year term
First Year 40 174.40 8.00 177.60
Second Year 48 209.30 8.00 213.12
Third Year 55 239.90 8.00 244.20
Fourth Year 75 327.10 8.00 333.00
Fifth Year 88 383.80 8.00 390.72
Fourth year
First Year 42 183.20 8.00 186.48
Second Year 55 239.90 8.00 244.20
Third Year 75 327.10 8.00 333.00
Fourth Year 88 383.80 8.00 390.72
Three and a
half year term
First six months42 183.20 8.00 186.48
Next Year 55 239.90 8.00 244.20
Next following

year 75 327.10 8.00 333.00
Final Year 88 383.80 8.00 390.72
Three year term
First Year 55 239.90 8.00 244.20
Second Year 75 327.10 8.00 333.00
Third Year 88 383.80 8.00 390.72

(b) For the purpose of this part “tradesman’s rate” means the
rate of pay payable to an adult male fitter under the Engineer-
ing Trades (Government) Award numbered 29, 30 and 31 of
1961 and 3 of 1962 as amended.
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AWARDS/AGREEMENTS—
Interpretation of—

ELECTRICAL CONTRACTING INDUSTRY AWARD.
No. R 22 of 1978.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Communications, Electrical, Electronic, Energy,
Information, Postal, Plumbing and Allied Workers Union of
Australia, Engineering and Electrical Division, WA Branch

and

A.B Tilbury Pty Ltd.

No. 468 of 1997.

6 June 1997.

Reasons for Decision.
SENIOR COMMISSIONER: The Electrical Contracting
Industry Award R 22 of 1978 makes provision for the payment
of a tool allowance and a licence allowance. The Applicant
seeks a declaration, pursuant to section 46 of the Industrial
Relations Act 1979, of the true interpretation of the Award as
it applies to the payment of these allowances.

Central to the application is the question as to whether or not
the allowances are payable for “all purposes”. More specifically,
the question the Applicant seeks answered is whether or not the
allowances form part of the wage prescribed under the Award
for the purposes of calculating overtime and other penalty
entitlements. The Applicant submits that the provisions in
question apply so as to make the allowances payable for all
purposes of the Award. The Respondent, on the other hand,
contends that the Award operates to provide for a flat weekly
payment to be paid, irrespective of the hours worked.

The relevant provisions of the Award are Clause 18.—Special
Rates and Provisions and the First Schedule—Wages. Clause
18 makes provision for special rates of pay for work performed
in special places or under special circumstances. Relevantly,
by subclause (20), it provides for a tool allowance. So far as is
material, that subclause provides as follows—

(a) Where an employer does not provide a tradesman or
an apprentice with the tools ordinarily required by
that tradesman or apprentice in the performance of
his work as a tradesman or apprentice, the employer
shall pay an allowance as prescribed in the First
Schedule—Wages, Clause 5, for the purpose of such
tradesman or apprentice supplying and maintaining
tools ordinarily required in the performance of his
work as a tradesman or apprentice. The tools shall
be, or comparable to, those as listed hereunder.

.......... ..........

.......... ..........

The First Schedule, so far as is material, provides as
follows—

FIRST SCHEDULE—WAGES
(1) The following shall be the rate of wages payable to

employees covered by this award.
(2) ......
(3) ......
(4) ......
(5) Tool Allowance—

(a) In accordance with the provisions of subclause
(20) of Clause 18.—Special Rates and Provi-
sions of this award the tool allowance to be
paid is—

(i) $9.50 per week to such tradespersons,
or

(ii) In the case of an apprentice, a percent-
age of $9.50 being the percentage
which appears against his/her year of
apprenticeship set out in subclause (4)
of this schedule.

(b) Any tool allowance paid pursuant to paragraph
(a) of this subclause shall be included in, and
form part of, the ordinary weekly wage pre-
scribed in this schedule.

(6) ......
(7) ......
(8) ......
(9) Licence Allowance—

A tradesperson who holds and in the course of his/
her employment may be required to use a current
“A” Grade or “B” Grade licence issued pursuant to
the relevant regulation in force at the date of this
award under the Electricity Act, 1945, shall be paid
$14.00 per week.

(10) ......
(11) ......
(12) ......

The Applicant argues that there is little or no ambiguity in
respect of the provisions in question. In essence, its argument
is that because provision for the allowances in question is
contained in that part of the Award dedicated to prescribing
the wages payable under the Award, the allowances should be
taken as forming part of the wages. The Applicant relies
especially on the provisions of subclause (1) of the First
Schedule, which provide that the “following shall be the rate
of wages payable to employees covered by the Award”.
Provision for the allowances not only forms part of the wages
Schedule, but follow subclause (1). In the case of the tool
allowance, the Applicant argues that the matter is put beyond
any doubt by reason of the provisions of paragraph (5)(b) of
the Schedule.

To the extent that there is any ambiguity, the Applicant seeks
to rely on extrinsic material tendered by it to support its
interpretation of the provisions in question. In particular, it
relies on the evidence of Mr Carter, an organiser employed by
it, who for some years before his current occupation worked
in the industry and who testified that the industry practice was
to treat the allowances as being for “all purposes”. The
Applicant also referred to, and sought to rely on, a manual
produced by the Electrical Contractors Association for its
members, which suggests, as a guide, that the Award should
be interpreted as if the allowances were payable for “all
purposes”. Furthermore, the Applicant relies on notes
surrounding and the transcript of the proceedings which led to
the provisions in question being inserted into the Award in
their current form.

The Respondent also argues that there is little or no ambiguity
about the provisions in question. Its argument is that the
provisions in question of the wages Schedule should be
interpreted to mean what they say, that is, to provide for a
payment “per week”. Accordingly, the Award is to be taken, it
is submitted, as providing only for a flat weekly payment, there
being no warrant in the Award to convert it to an hourly or
other periodic payment. The Respondent challenges the
Applicant’s attempt to rely on the extrinsic evidence it
produced, not only on the grounds that the Award was
unambiguous, but also on the basis that the evidence was, in
the main, unreliable.

The principles to be applied in interpreting awards in this
jurisdiction are well established and are set out in Norwest
Beef Industries Limited and Anor v. West Australian Branch,
Australian Meat Industry Employees Union, Industrial Union
of Workers, Perth (1984) 64 WAIG 2124 (and see too: Robe
River Iron Associates v. Amalgamated Metal Workers’ and
Shipwrights Union of Western Australia and Ors (1987) 67
WAIG 1097). In general, the approach to be adopted is much
the same as is the case for any other document, that is, words
in an award should be given their plain and ordinary meaning,
unless having regard to the provisions in the document as a
whole the literal meaning produces a result which is absurd,
extraordinary or inconsistent with its intent, as ascertained from
the whole document. Extrinsic material can be used as an aid
to interpretation, but only where there is an ambiguity. Such
material cannot be used to undermine an unambiguous term,
even if that leads to a result which is considered to be
inconvenient or unjust. Whilst extrinsic material cannot be
relied upon, unless there is an ambiguity, the modern authorities
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suggest that the Commission should not be slow to admit the
possibility that there is an ambiguity in an award, given the
manner in which most awards are drafted (see: Electrical
Contractors Association v. Australian Electrical, Electronics,
Foundry and Engineering Union (Western Australian Branch)
(1994) 74 WAIG 2625).

Whether or not there is an ambiguity in any particular case
is, in the final analysis, a question for the Commission. In
most cases where there is a genuine difference of opinion about
the meaning to be attributed to a particular provision, the
Commission will proceed on the basis that there is an
ambiguity. However, in making that determination, care must
be taken “not to create an ambiguity by bringing into
consideration external factors which may be used legitimately
to resolve an ambiguity if one exists” (see: Printing & Kindred
Industries Union & Anor v. Davies Bros Ltd (1986) 18 IR 444
at 449 per Gray J; and see too: Electrical Contractors
Association v. Australian Electrical, Electronics, Foundry and
Engineering Union (Western Australian Branch) (supra)).

In my view, there is no ambiguity about the Award as it
applies to the tool allowance. The provisions of paragraph
(5)(b) of the wages Schedule mean what they say, that is, that
the tool allowance forms part of the ordinary wage. Paragraph
(5)(b) of the wages Schedule unambiguously provides that the
tool allowance provided in that subclause “shall be included
in, and form part of, the ordinary weekly wage prescribed” in
the Schedule. In those circumstances, without straining the
English language, it cannot be said, other than that the
allowance forms part of the ordinary weekly wage. The fact
that the allowance is expressed in the Award to be “$9.50 per
week” cannot override the clear and express provisions of
paragraph (5)(b), particularly when the provisions of paragraph
(5)(b) expressly refer to the weekly tool allowance prescribed
by paragraph (5)(a). In any event, the provision of a weekly
allowance is consistent with those provisions of the Schedule
which fix the base rate of pay or wage. By subclause (2) of the
Schedule, that wage is also fixed on a weekly basis. It is
therefore not surprising that the tool allowance is expressed in
the same way. In this respect, it should not be overlooked that
what is fixed by the wages Schedule is “the rate of wages”.
Thus there is nothing untoward about calculating the wages
payable for a shorter period. Furthermore, paragraph 14(1)(a)
of the Award, which deals with the payment of wages, makes
provision for an employee who works less than a week to be
paid the appropriate rate specified in the wages Schedule on a
pro rata basis. Indeed, that clause makes provision for wages
to be calculated on an hourly basis.

There is a greater degree of ambiguity regarding the
provisions of the Award as they apply to the licence allowance.
There is no counterpart to paragraph (5)(b) of the wages
Schedule. Nonetheless, in my view, having regard to the
provisions of the Award, and in particular the provisions of
that Schedule, the licence allowance should be taken to be
part of the ordinary weekly wage, as the Applicant contends.

In my view, the fact that the allowance is included in the
wages Schedule and not that part of the Award dedicated to
special rates and provisions (i.e. clause 18), suggests that it
was intended that the allowance should form part of the
ordinary rates of pay in the same way as for the tool allowance.
The absence of a provision such as paragraph (5)(b) in the
case of a licence allowance is explicable by reason of the fact
that the obligation to pay the tool allowance, to which paragraph
(5)(b) refers, primarily exists in that part of the Award dedicated
to special rates provisions (i.e. clause 18) and not in the wages
Schedule, as is the case for the licence allowance. As previously
discussed, the fact that the licence allowance is expressed to
be a given sum “per week”, is not inconsistent with it forming
part of the ordinary wage, but on the contrary, consistent with
it being part of that wage.

There is much to be said for the Applicant’s argument that
the provisions of subclause (1) of the Schedule, which refer to
the “following” being the wages payable, have the effect of
expressly incorporating the allowance into the relevant wage.
If those provisions were only intended to incorporate the base
rate of pay, one would normally expect to find the base rate in
the same subclause—not in a separate subclause, as is the case
for each of the allowances. In my opinion, all the subclauses
of the wages Schedule are relevant for determining the quantum
of the wage payable in any particular case.

Although each award must, of course, be interpreted in light
of its own terms, the decision of the Industrial Appeal Court in
The Western Australian Carpenters and Joiners, Bricklayers
and Stoneworkers Industrial Union of Workers v. Faulkingham
and Anor (trading as R. Faulkingham & Son) (1977) 57 WAIG
450 at 451, lends some weight to the conclusion that the
allowance forms part of the ordinary weekly wage. In that
case, the issue was whether or not certain allowances, including
a tool allowance, were to be excluded from the rate of pay for
determining long service leave entitlements. The provisions
of the Building Trades Award then under consideration were
not dissimilar, although not identical, with the provisions of
the wages Schedule now under consideration. The allowances
in that award, as in the present case, were included in the wages
clause, which began by providing for the “following rates of
wages” to be paid and then listed the base rate of pay followed
by the allowances. The Court in that case agreed that the
ordinary time rate of pay included the allowances as well as
the base rate. It was only because the long service leave
provisions in the award expressly excluded the allowances from
the definition of “ordinary time rate of pay” that the Court
came to the conclusion it did (see too: Parker v. G. Esslemont
& Son (1979) 60 WAIG 18).

To the extent that there is any ambiguity in the provisions in
question, in my view, it is resolved by reference to the extrinsic
material tendered during the course of these proceedings, which
forms part of the Commission’s records. In its initial form,
provision for the tool allowance and for the licence allowance
were contained in the Special Rates and Provisions clause of
the Award, rather than in the wages Schedule (see: subclauses
18(20) and 18 (21) respectively). In making the Award, the
Commission on that occasion observed that it had “decided
for reasons set out later herein that there shall be a ‘licence
allowance’ at the rate of $6.50 per week thus raising the total
rate of wage for an electrical tradesman holding the defined
licence to $220.10 per week of 40 ordinary hours on the basis
of the calculations used in this and earlier decisions” (see: The
Electrical Trades Union of Workers of Australia (Western
Australian Branch), Perth v. The Electrical Contractors’
Association of Western Australia (Union of Employers) and
Ors (1979) 59 WAIG 299 at 311). That in itself suggests that
the allowance from its outset should have been taken as being
part of the ordinary wage. However, the Award was amended
in 1982 when, amongst other things, the provision for the
licence allowance was removed from the Special Rates and
Provisions clause and inserted in the wages Schedule (see:
Electrical Trades Union of Workers of Australia (Western
Australian Branch) Perth v. Benporath and Sons Pty Ltd and
Ors (1982) 62 WAIG 587). Although nothing is said about the
matter in the published decision of the Commission which led
to the interim order amending the Award, the transcript of the
proceedings which led to the order show that the change was
made to give effect to a claim by the Electrical Trades Union
of Workers of Australia (Western Australian Branch), as
reflected in the Notice of Application filed with the
Commission, that subclause 18(21) should be “transferred to
the wages clause and paid for all purposes of the Award”. An
exhibit tendered to the Commission during the course of those
proceedings clearly indicates that the package proposed by
the Electrical Contractors Association of Western Australia
(Inc) on that occasion, which included a proposal that the
licence allowance be increased “and to be paid all purpose”,
formed the basis of the changes then made to the Award.
Perhaps it is not without significance that the current manual
issued by the Association, acknowledged as a peak body in
the industry, suggests that the wages should be calculated on
that basis. Although I accept that the manual is nothing more
than a guide to members of the Association and that it is not a
definitive interpretation of the Award, it is consistent with the
position put to the Commission at the time the Award was
amended in 1982.

Furthermore, the fact that the allowance was to be paid for
all purposes appears consistent with subsequent experience in
the industry. Mr Carter, whose evidence I unreservedly accept,
testified that he had contacted employees or employers
connected with approximately 500 electrical contractors in
recent years, all of whom accepted that the licence allowance,
and indeed the tool allowance, should be paid for all purposes.
While Mr Carter’s evidence may fall short of establishing that
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there was an industry custom and practice, it nonetheless offers
some corroboration of what the record of the proceedings
before the Commission in 1982 suggests was the intended
purpose and object of the Award.

For all these reasons, I declare that the proper interpretation
of the Award is that the tool allowance and the licence allowance
should be included as part of the ordinary wage payable under
the Award, where the ordinary wage forms the basis of any
entitlement under the Award.

Appearances:Mr L. Gandini as agent for the Applicant.

Ms V. Paul as agent for the Respondent.

CANCELLATION OF AWARDS/
AGREEMENTS/

RESPONDENTS—
CHILD CARE (OUT OF SCHOOL
CARE—PLAYLEADERS) AWARD.

No. A13 of 1984.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

S.47

Deletion of Respondents.

No. 76 of 1980, Part 150.

Child Care (Out of School Care—Playleaders)
Award No. A13 of 1984.

CHIEF COMMISSIONER W.S. COLEMAN.

16 MAY 1997.
Order.

HAVING read and considered the documents relating to this
matter and there being no party desiring to be heard in
opposition thereto, and upon being satisfied that the
requirements of the abovementioned Act have been complied
with, I the undersigned, Chief Commissioner of the Western
Australian Industrial Relations Commission, in pursuance of
the powers contained in Section 47 of the abovementioned
Act, do hereby order—

THAT from the date of this order the following em-
ployer be struck out of the Schedule of Respondents to
the Child Care (Out of School Care—Playleaders) Award
No. A13 of 1984 namely—

Out of School Care Association, Mimosa Avenue,
Greylands WA 6010

(Sgd.) W. S. COLEMAN,    
[L.S.] Chief Commissioner.

GATE, FENCE AND FRAMES MANUFACTURING
AWARD.

 No. 24 of 1971.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

S.47

Deletion of Respondents.

No. 76 of 1980, Part 189.

Gate, Fence and Frames Manufacturing
Award No. 24 of 1971.

CHIEF COMMISSIONER W.S. COLEMAN.

16 MAY 1997.
Order.

HAVING read and considered the documents relating to this
matter and there being no party desiring to be heard in
opposition thereto, and upon being satisfied that the
requirements of the abovementioned Act have been complied
with, I the undersigned, Chief Commissioner of the Western
Australian Industrial Relations Commission, in pursuance of
the powers contained in Section 47 of the abovementioned
Act, do hereby order—

THAT from the date of this order the following em-
ployer be struck out of the Schedule of Respondents to
the Gate, Fence and Frames Manufacturing Award No.
24 of 1971 namely—

Boral Cyclone Limited
(Sgd.) W. S. COLEMAN,    

[L.S.] Chief Commissioner.

INDUSTRIAL MAGISTRATE—
Complaints before—

BEFORE THE INDUSTRIAL
MAGISTRATE D.J. REYNOLDS SM
AT PERTH WESTERN AUSTRALIA.

No. 159 of 1996.

Delivered: 23 April 1997.

AUSTRALIAN LIQUOR, HOSPITALITY AND
MISCELLANEOUS WORKERS UNION,

MISCELLANEOUS WORKERS DIVISION, WESTERN
AUSTRALIAN BRANCH

COMPLAINANT

AND

KELLERBERRIN CARE OF THE AGED COMMITTEE
INC, TRADING AS DRYANDRA FRAIL AGED HOSTEL

DEFENDANT.
Reasons for Decision.

D J REYNOLDS SM

The complaint before me for determination alleges twenty
breaches of the Aged and Disabled Hostels Award No. 6 of
1987 (“the Award”). The first breach alleges—

“In the pay fortnight ending 2 November 1994, the de-
fendant failed to pay an employee Lynette Summers, in
accordance with clause 18—Wages (1)(a)(b) of the Aged
and Disabled Hostels Award No. 6 of 1987. The amount
of underpayment and the amount owing is $10.37.”

The nineteen alleged breaches thereafter relate to each and
every successive fortnight ending thereafter and the amount
of underpayment varies. All of the other nineteen alleged
breaches are otherwise in the same terms as the first. The total
amount of the underpayment claimed is $295.51.
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The following facts were agreed by the parties—
1. Mrs Lynette Summers was an employee of the De-

fendant from the beginning of the pay fortnight
ending 2 November 1994 to 19 October 1995.

2. The Defendant is the operator of a hostel providing
residential accommodation, catering facilities, hos-
tel and personal care services for aged persons. The
Defendant receives funding for this hostel under the
Aged or Disabled Persons Homes Act 1954.

3. The Defendant is bound by common rule to the Aged
and Disabled Persons Hostels Award No. 6 of 1987.

4. During the period referred to in paragraph (1) Mrs
Lynette Summers was paid as a General Assistant
by the Defendant. That rate is less than the rate pre-
scribed under the Award for an Assistant Supervisor.
The difference in pay for each week during this pe-
riod is outlined and claimed by the Complainant in
Schedule 1 to the Complaint.

5. The Defendant is an incorporated Body.
The key issue for determination by me is whether Lynette

Summers was at all material times an “Assistant Supervisor”
within the meaning of the Award. The defendant maintains
that the position held by Lynette Summers did not fall within
any classification set out in Clause 18 of the Award and
therefore that she was not covered by the Award.

Relevant provisions of the Award are as follows—
“4.—Scope.
This Award shall apply to employees employed in the
callings described in Clause 18. Wages of this Award, by
the employer respondents, in hostels providing residen-
tial accommodation, catering facilities, hostel and personal
care services for aged or disabled persons, where such
employer respondents receive financial assistance under
the Aged or Disabled Persons Homes Act 1954, for those
purposes. Provided that it shall also apply to such em-
ployees employed by employers providing cleaning
services in the hostels to which this award applies.
6.—Definitions.
(1) “Supervisor” shall mean an employee who is in over-
all charge of the day to day running of the hostel and
whose duties include the overseeing of the daily activi-
ties of residents.
18.—Wages.
(1) (a) The minimum weekly rate of wage payable to
employees covered by this Award shall be the Base Rate
plus the Arbitrated Safety Net Adjustment (ASNA) Pay-
ment expressed hereunder—

Base Rate ASNA Minimum
Payment Weekly

Rate
$ $ $

(i) Qualified cook 460.90 8.00 468.90
(ii) Cook Working Alone 401.00 8.00 409.00

(iii) Other cook 395.90 8.00 403.90
(iv) Supervisor 426.40 8.00 434.40
(v) Assistant Supervisor 403.60 8.00 411.60

(vi) Domestic 378.30 8.00 386.30
(vii) Driver 402.90 8.00 410.90

(2) The classification ‘domestic’ shall include the follow-
ing: cleaner, domestic, gardener, handyperson, kitchen
employee, laundry employee, pantry employee, machin-
ist, storeperson and like classification.”

The Award does not provide for any definition of “Assistant
Supervisor”. The ordinary meaning for “an assistant” is a
person who provides help or aid. An assistant supervisor assists
a supervisor or put another way helps or aids a supervisor carry
out his or her duties. A supervisor in the context of the Award
is an employee who is in overall charge of the day to day
running of the hostel and whose duties include the overseeing
of the daily activities of residents. Whether a person is an
assistant supervisor or not needs to be determined having regard
to the particular facts of the case. In my opinion it is not
necessary for a person to assist the supervisor in everyone and
all of the duties required to be carried out by the supervisor
before it can be said that that person is an assistant supervisor.

I should add that an assistant supervisor is not necessarily a
person who is simply required to carry out some particular
task at the direction of the supervisor. I should further add that
an irregular, infrequent or occasional performance of a
supervisor’s task by a person other than the supervisor does
not make that other person an assistant supervisor.

The test called the test of major and substantial employment
was touched upon in Dimitrios Doropoulos and Others trading
as Swan Dry Cleaners and Transport Workers’ Union of
Australia, Industrial Union of Workers, Western Australian
Branch before the Full Bench Western Australian Industrial
Relations Commission 69 WAIG 1290. At pages 1292 and
1293 the following passages are set out in the Reasons for
Decision of the President—

“In Ware v O’Donnell Griffin (Television Services) Pty
Ltd. 1971 AR (NSW) 18 at 19, Sheldon J. held, in apply-
ing the principle of major and substantial employment,
that it was not merely a matter of quantifying the time
spent on the various elements of work performed by a
complainant: the quality of the different types of work
done is also a relevant consideration.
We advert also to the consideration of this sort of prob-
lem in Harrison v FMWU 63 WAIG 1399.
In this State, major and substantial employment and the
test to be applied were considered in Diggle v Brine (op.
cit.) where Woolf J. (as he then was) held, that a person
who cleaned for only three hours out of an eight hour day
was not a cleaner. He said, however, at page 79—

I have come to the conclusion that one cannot stamp
his whole employment (and one has to get a com-
prehensive picture of the whole employment to say
whether in fact he is to be classed as a cleaner under
the award)as that of a cleaner within the meaning of
the award.

In Litis v Pantelis (op. cit.), Jackson J. with whom Virtue
J. agreed, said that in cases such as this, it was necessary
to consider the provisions of the award and next the work
actually performed to determine whether this brought the
worker within any of the named categories of worker
within the award. Having considered what Mr Pantelis
did, Jackson J. (as he then was) looked at what he called
“his essential and primary” employment. Both Jackson J.
and Virtue J. considered the agreement which the worker
signed as well as what he did, in that case.
In this case, we will consider the agreement into which
Mrs Gardner entered, of which the advertisement (Ex-
hibit F) is some evidence.
The most recent and most authoritative decision for the
purposes of the Full Bench is that in FCU v Cary 67 WAIG
585, where the Industrial Appeal Court was called upon
to decide whether the worker named in a complaint was a
“clerk” for the purposes of the appropriate award. Burt
J., the President, (as he then was), said at page 586—

Of course, one has regard to the substantial nature of
the employment in terms of the purpose to be
achieved by it, the question being, I think, very much
controlled by the difference, which is not always
accepted by philosophers but which serves the pur-
poses of practical men, between ends and means. If
in substance the workers job is to write and the job is
done when the writing has been done he is a clerk,
but if in substance, the writing done by the worker is
but a step taken in the doing by him of something
extending beyond it then he is not. The “substance”
of the work identifies the questions being one of de-
gree and it indicates the answer to it will be or may
be, very much the product of a value judgment.

Thus, incorporated in the consideration of major and sub-
stantial employment on that authority, are questions of
substantial nature of the employment, the substance of it,
and the purpose to be achieved by it. One has to look at
the contract or evidence of it, and obtain a comprehen-
sive picture of the whole of the employment, to enable
one to apply Burt J.’s test”.

Lynette Summers gave evidence that she was employed by
the defendant and that her employment description was
“general assistant”. She gave detailed evidence of her duties.
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The defendant called another person employed as a general
assistant by the defendant at the hostel namely Janet Anderson.
She also gave evidence on the duties of a general assistant.
Preliminary to my comments on the facts I wish to state that I
found Lynette Summers to be a credible witness and more
reliable on matters of fact than Janet Anderson. Accordingly I
prefer the evidence of Lynette Summers on matters of fact to
that of Janet Anderson.

I find that Lynette Summers carried out duties including the
following during the period under consideration—

1. Woke up residents in the morning.
2. Assisted some of the residents’ showering. In par-

ticular assisted some of the residents clean parts of
their bodies where they could not manage to clean
themselves, eg. back and feet.

3. Ensured that the residents attended the dining room
area for breakfast, lunch and tea as the case maybe
depending on the particular shift.

4. Continually monitored whether there were any
changes in the physical well being of the residents.
Such changes may have been physical such as bruis-
ing or grazing. Changes may also have been
emotional such as mood swings. Any such changes
were brought to the attention of the supervisor.

5. Ensured residents were properly clothed having re-
gard to the climatic conditions of the day.

6. Each and every room of the various residents was
equipped with a buzzer. The resident pushed a but-
ton which caused the buzzer to activate when he or
she needed attention. It is accepted by the supervisor
that Lynette Summers as a general assistant was ex-
pected to respond to the activation of a buzzer by a
resident. If the supervisor also responded then well
and good and the attendance of the general assistant
would thereafter not be required. If however, the
supervisor did not respond and the general assistant
did then depending upon the demand of the resident
the general assistant may have needed to refer the
matter to the supervisor.

7. Assisted in the personal hygiene of some of the resi-
dents, eg. cleaned teeth, cut nails, combed hair,
cleaned up the resident if he or she wet himself or
herself and the supervisor was not present.

8. Assisted in recording the bowel movements of resi-
dents.

9. Communicated with residents from time to time to
settle or soothe them given that some of the resi-
dents suffer from Alzheimers and Dementia to
varying degrees.

10. Physically lifted some of the residents.
11. Cut food for some of the residents when they needed

that help to enable them to be able to or at least com-
fortably be able to eat an evening meal.

12. Ensured rooms were clean and tidy including mak-
ing beds, cleaning mirrors and sinks, emptying bins.

13. Attended to cleaning duties generally of all rooms in
the hostel including bedrooms and involving dust-
ing, vacuuming and mopping.

14. Generally assisted with cleaning in the kitchen and
attended to the cleaning of dishes and cutlery.

15. Completed sorting of washing, removal of washing
from lines and delivery of laundry to resident’s
rooms.

16. Ensured various chemicals were available, eg. laun-
dry cleaners, toilet cleaners and kitchen detergents.

In this particular case in my opinion it cannot be properly
said that Lynette Summers was employed as a domestic and in
particular a cleaner with minor peripheral tasks in connection
with the personal care of the residents. The expectations of the
defendant of Lynette Summers in her employment went way
beyond mere cleaning and minor peripheral assistance in the
giving of personal care. It should be noted that the defendant
caused Lynette Summers to attend a separate course or seminar
on each and all of Alzheimers and dementia, first aid and lifting
people. The naming of her position as general assistant rather

than cleaner or domestic reflected the fact that she did much
more than cleaning.

It is of crucial significance in this case that in respect of the
various duties previously mentioned other than cleaning some
were attended to on a regular basis and others may have
potentially arisen at any time and did arise from time to time.
Further, looking out for changes in the resident’s physical
presentation and mood was ongoing and was required at times
contemporaneous with cleaning.

In the context of assessing a comprehensive picture of the
whole of the employment it seems to me that Lynette Summers
was required to give priority to the care of a resident. For
example if she was attending to cleaning and an incident
occurred giving rise to the need to attend to the welfare of a
resident then she was required to give priority to the welfare
of the resident over and above the cleaning. This is important
having regard to Burt J’s test in Cary’s case.

In my opinion applying the appropriate test to the particular
facts of this case Lynette Summers was employed as an
“Assistant Supervisor”. The fact that the defendant chose to
describe her position as something else and the fact that Lynette
Summers did not assist the supervisor in many of the other
duties of the supervisor are of no consequence in this particular
case.

UNFAIR DISMISSAL/
CONTRACTUAL

ENTITLEMENTS—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

James Matthew Aldridge

and

Killerby Vineyards Pty Ltd.

No. 1647 of 1996.

COMMISSIONER A.R. BEECH.

29 April 1997.

Further Reasons for Decision.
On the 5th February 1997 the Commission decided that Mr

Aldridge’s claim in relation to outstanding annual leave enti-
tlements be granted and adjourned the application to allow the
parties to reach an agreement on the quantum in relation to
this part of the claim.

On the 25th March 1997 the applicant advised the Commis-
sion that agreement had been reached between the parties that
Mr Aldridge’s annual leave entitlement was quantified as
$8,886.92. On the 26th March 1997 the Commission wrote to
the parties referring to this advice and requesting their consid-
eration of the form of Order to issue.

The respondent subsequently advised the Commission that
the Order is acceptable provided that it should reflect the re-
quirement for the respondent to deduct from that sum the
appropriate tax. Mr Aldridge in turn objects to this provision.
As I understand Mr Aldridge’s position he is unaware of what,
if any, tax is payable on the sum agreed between the parties.
He has advised that a previous payment made to him by the
respondent did not have tax deducted from it and he queries
why there is a change in relation to this payment. Due to the
uncertainty, he requests that the amount of money to be paid
to him be specified in the Order.

In my view the points raised by Mr Aldridge are valid rea-
sons why the Commission, in the absence of any agreement
between parties in relation to tax, should not prescribe whether
tax is or is not to be applied to amounts ordered by it. The
Commission is not a court assessing damages for future eco-
nomic loss where an allowance is made for the notional tax
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which would have been payable on the lost income at the time
it would have been paid. The matters which come before this
Commission will primarily involve either the assessment of
compensation for unfair dismissal or the awarding of a non-
award benefit under a contract of employment which has been
denied by the employer. In each case, in my view, the Com-
mission ought not take into account any notional taxation
liability in relation to the sums awarded. Whether there is a
taxation liability upon the sums of money awarded by the
Commission, and if so the level of taxation, is not for this
Commission to determine. That is a matter for the appropriate
taxation legislation and is beyond the scope of the Commis-
sion. In this case, where the Commission is awarding Mr
Aldridge a benefit denied him under his contract of employ-
ment, the Commission is awarding the benefit denied. That
has been agreed by the parties to equal the sum of money
mentioned above. I assume, but do not know, that the payment
of that sum of money to Mr Aldridge in accordance with the
Order will attract a taxation liability. I do not know what that
liability is. In my view, an Order of the Commission should be
certain, indeed as Mr Aldridge is saying. In my view, if an
Order issues as requested by the respondent then it is not clear
from the face of the Order what payment is to be made to Mr
Aldridge. That is unsatisfactory from the Commission’s point
of view, as well as from the point of view of the parties. This
position is consistent with the manner that the Commission
prescribes rates of wages or allowances in its awards. The
payment is specified. Any taxation liability is a matter for the
appropriate legislation.

Accordingly the Order to be made will be in the terms of the
draft Order forwarded to the parties.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

James Matthew Aldridge

and

Killerby Vineyards Pty Ltd.

No. 1647 of 1996.

29 April 1997.

Order.
WHEREAS on the 5th February 1997 the Commissioner de-
clared that Mr Aldridge’s claim in relation to outstanding annual
leave entitlements be granted and that the application be ad-
journed to allow the parties to reach an agreement on the
quantum in relation to this part of the claim;

AND WHEREAS the Commission has been advised that
the parties have agreed on the quantum of $8,886.92;

AND WHEREAS the Commission has been advised by the
applicant that he has since received the sum of $2,285.95 in
part payment of the agreed sum and now requests that the or-
der issue for the balance due;

NOW THEREFORE, I the undersigned Commissioner of
the Western Australian Industrial Relations Commission, pur-
suant to the powers conferred on me under the Industrial
Relations Act 1979 hereby order—

THAT Killerby Vineyards Pty Ltd forthwith pay
$6,600.97 to Mr J.M. Aldridge being outstanding annual
leave entitlements.

(Sgd.) A.R. BEECH,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

William Francis Bland

and

Narruc Holdings Pty Ltd T/A Curran Agencies.

No. 1816 of 1996.

29 May 1997.

Reasons for Decision.
COMMISSIONER A.R. BEECH: Mr Bland commenced
employment with the respondent on the 4th November 1996.
He resigned on the 16th December 1996. He argues that his
resignation is really a constructive dismissal. He states that he
was hired by the respondent as a stores supervisor but that,
without his agreement, his duties were changed on the 29th
November 1996 to principally driving the truck. He regards
this as such a fundamental breach of his contract of employment
that he was left with little option other than to resign.

The respondent disagrees. The respondent is a small company
employing seven persons. Its Managing Director is Mr Curran.
He employed Mr Bland and is actively involved in the running
of the business. His evidence is that the position offered to,
and accepted by, Mr Bland was that of storeman/driver. Mr
Bland was made senior over two other stores employees, one
of whom also drove the truck. However, Mr Curran maintains
that Mr Bland was not made a supervisor as such. Mr Curran’s
evidence is that the business is too small to warrant a supervisor
and that such supervision as was necessary was conducted by
an existing employee, Karen King, who was the manager of
the store.

The Commission heard evidence from Mr Bland. For the
respondent evidence was called from Mr Curran and another
stores employee, Mr Furnell, who commenced to work for the
respondent on the 18th November 1997.

Both Mr Bland and Mr Curran were quite firm in their
respective, and differing, evidence. If there was no other
evidence before the Commission I would find it very difficult
to prefer the evidence of the one over the other. In this regard,
the onus is upon Mr Bland to prove his claim. If he is unable
to show why his evidence should be preferred over that of Mr
Curran then he has not discharged that onus and his case fails:
Miller v Minister of Pensions [1947] 2 All ER 372 at 373-4. I
am sure Mr Bland holds his views sincerely but I can only
decide his claim on the evidence before me. If his evidence is
denied by Mr Curran and there is no reason to prefer his
evidence over Mr Curran’s evidence his claim is not proven
according to equity, good conscience and the substantial merits
of the case.

The negotiations between them which led to Mr Bland’s
employment were not witnessed by a third party. Neither were
his conditions of employment nor duties confirmed in writing.
I am assisted by evidence about the duties that were performed
by Mr Bland over the course of his employment and also by
the evidence of Mr Furnell. As to Mr Bland’s duties, Mr Bland
drove the truck one day per week from the commencement of
his employment. Driving the truck was therefore a part of his
duties. On his own admission, he was also putting stock on
shelves, taking it off the shelves, reorganising the store,
assembling furniture and unloading containers (transcript p.41).
Although Mr Bland states that he “supervised the guys in the
warehouse” for possibly four weeks that is not supported by
the evidence of one of the employees who was there from the
18th November 1996.  I refer to the evidence of Mr Furnell
here. Mr Furnell is a storeman/driver. During Mr Bland’s
employment Mr Furnell drove a van. After Mr Bland left, he
drove the truck. He described his duties as “driving a truck,
putting furniture together, just general other bits and pieces
that need to be done” (transcript p.88a). He said that when Mr
Bland was there, Mr Bland did that sort of work. He said that
Mr Bland was never introduced to him by management as a
supervisor. Rather, his supervisor was, and remained, Karen
King. Mr Bland was not supervising as such from the start of
Mr Furnell’s employment. He did not supervise Mr Furnell.
On the evidence therefore I am unable to conclude that Mr
Bland was employed as a stores supervisor as he has claimed.
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I accept Mr Bland’s evidence that he used his initiative in
his work and put suggestions to Mr Curran about possible
improvements to the store. Mr Bland’s suggestion about having
one door for goods in and one door for goods out is an example
of this. He made this suggestion in the first three or four days
of his employment. But Mr Bland also acknowledges that any
reorganisation would be a gradual thing due to the workload
of the store. I conclude from this evidence that his primary
duties were the hands-on work involved in the running of the
store, including driving the truck.

Certainly there was a change in the frequency of driving the
truck. Both Mr Curran and Mr Bland agree that, on the 29th
November 1996, Mr Curran told Mr Bland that he would be
driving the truck more regularly. Although there is some
difference between Mr Bland and Mr Curran about the precise
words used the evidence is that, from that day forward, Mr
Bland drove the truck more days of the week. He had been
driving one day per week regularly. He now drove at least
three days per week. Mr Bland says that he drove the truck
nine days out of ten. However Mr Curran is firm in his evidence
that the increase would have been for three days of the week
regularly. If Mr Bland drove the truck on any other day it would
be for an unusual job and not for the whole of the day. This is
in contrast to Mr Bland’s evidence. Mr Furnell was not asked
about the change in sufficient detail for me to draw any
conclusion either way. I am simply unable to conclude on the
evidence that Mr Bland’s evidence is to be preferred over that
of Mr Curran.

Given the finding that Mr Bland was not a supervisor it is
difficult to see the increased emphasis on truck driving duties
after the 29th November 1996 as being a significant change.
Driving the truck was part of Mr Bland’s duties in any event.
The frequency of driving increased but not to the extent that it
was full-time truck driving. Mr Bland does not suggest that it
was an express term of his job that he would not be asked to
drive the truck more than one day a week. Mr Bland’s wages
did not reduce as a result of the change. In fact, he did not
suffer any reduction in his employment conditions as a result
of the change. There is evidence that Mr Curran had a valid
reason for increasing the frequency of Mr Bland’s driving. He
did so to ease a poor relationship developing between Mr Bland
and Ms King. There seems to have been a poor working
relationship between the two. Mr Bland had said something to
Mr Curran about not getting along with Ms King. Mr Furnell
has given evidence of that poor relationship and himself
witnessed a couple of arguments between them. Mr Curran
did not change the frequency of Mr Bland’s driving to put
pressure on Mr Bland. Mr Curran has given evidence that it
was certainly not his intention to dismiss Mr Bland or that Mr
Bland should leave. Indeed, Mr Curran stated on more than
one occasion that it was his intention not to make a decision
regarding Mr Bland until he had been there for approximately
three months.

The concept of a constructive dismissal is one that is quite
well known. It will certainly include cases where the employer
gives an employee an option of resigning or being dismissed
or where the employer has followed a course of conduct with
a deliberate and dominant purpose of coercing an employee to
resign: Attorney General of WA v WA Prison Officers’ Union
(1995) 75 WAIG 3166. Neither of those examples fit the facts
here. Neither does the evidence brought by Mr Bland show
conduct on the part of Mr Curran which is plainly inimical to
a continuance of the contract of employment: Blaikie v SA
Superannuation Board (1995) 64 IR 145 at 165/166. It did not
put Mr Bland into an impossible situation. He was able to
perform the work required.

Further, there is evidence from Mr Furnell that, in
conversations he had had with Mr Bland, Mr Bland was going
to resign as much because of the poor working relationship
between Mr Bland and Ms King as because of the increase in
truck driving duties. That poor working relationship is not
conduct on the part of the employer as such. The fact that Mr
Bland told Mr Furnell that he wanted to resign because of it
makes it harder to conclude that Mr Bland resigned because
of the increase in truck driving duties. I do not speculate on
the reasons why Mr Bland may have chosen to resign but, in
the circumstances as brought out in the evidence in these
proceedings, he cannot claim successfully to have been
constructively dismissed.

The application will be dismissed.
Appearances:  Mr T.C. Crossley on behalf of the applicant.
Ms M. Saraceni (of counsel) on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

William Francis Bland

and

Narruc Holdings Pty Ltd T/A Curran Agencies.

No. 1816 of 1996.

29 May 1997.

Order.
HAVING heard Mr T.C. Crossley on behalf of the applicant
and Ms M. Saraceni (of counsel) on behalf of the respondent,
the Commission, pursuant to the powers conferred on it under
the Industrial Relations Act 1979 hereby orders—

THAT the application be dismissed.
(Sgd.) A.R. BEECH,

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Robyn E. Bollard

and

Cambridge International College Pty Ltd.

No. 183 of 1997.

5 June 1997.

Reasons for Decision.
COMMISSIONER A.R. BEECH: Ms Bollard claims that she
was unfairly dismissed by the respondent on the 20th January
1997. She had commenced working there on the 3rd January
1997 as an office worker and receptionist. The circumstances
which led to the termination of her contract of employment
are controversial. It is a fact that, on the afternoon of the last
day of her employment, Ms Bollard left work distressed at
approximately 2.45 o’clock in the afternoon. It is also a fact
that, at approximately 8.30 that evening, the Director of the
respondent, Mr Roger Ferrett, rang Ms Bollard at home and a
conversation took place between them. Although each recol-
lects some parts of the conversation differently, it is common
ground that Ms Bollard did not say that she resigned. It is also
common ground that Mr Ferrett did not say that he was dis-
missing Ms Bollard. Nevertheless, Ms Bollard claims that, as
a result of that conversation, she understood that she had been
dismissed and she therefore brings this claim based upon that
event. The respondent, however, argues that Ms Bollard re-
signed. In the alternative the respondent argues that there was
a mutual understanding reached between Ms Bollard and Mr
Ferrett in that telephone conversation that the contract of em-
ployment come to an end.

Ms Bollard’s right to bring her claim to the Commission
only exists if she was dismissed. It is therefore necessary to
determine whether there was a dismissal. There will have been
a dismissal if Ms Bollard’s contract of employment was brought
to an end as a result of the actions of her employer. That may
occur by the employer directly dismissing the employee. Al-
ternatively an employee who resigns may nevertheless be
understood to have been dismissed if the employee did not
resign willingly and, in effect, was forced to do so by the con-
duct of the employer (Mohazab v Dick Smith Electronics
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(Number 2) (1995) 62 IR 200 at 207; Attorney General of WA
v WA Prison Officers’ Union (1995) 75 WAIG 3166). In order
to determine whether there has been a dismissal it will be nec-
essary to examine so much of the history of this matter as will
enable the question to be answered. In this case, the simple
facts as I have outlined them at the beginning of these Rea-
sons must be seen in the context in which they occurred.
Was There a Dismissal?

When Ms Bollard commenced employment on the 3rd Janu-
ary 1997 she commenced with another employee whose name
is Aleya. The Directors of the respondent, Mr and Mrs Ferrett,
were away and Mr Lord, the Director of the Perth branch of
the Cambridge International College was in charge. As Ms
Bollard has said, and Mr Lord has confirmed, he agreed that,
for the first week, Ms Bollard would learn reception duties
whilst Aleya learnt computer duties from a long serving em-
ployee, Ms Johnston. In the second week of her employment,
Ms Bollard and Aleya would carry on their duties in the ab-
sence of Ms Johnston. It was intended that, during the third
week of Ms Bollard’s employment, she would then learn com-
puter duties, Ms Johnston having returned to work. This was
seen by Mr Lord as being at least an interim arrangement until
it became clear after the return of the Directors to Perth how
their duties were to be shared. Ms Bollard worked this ar-
rangement for the first two weeks. There is no evidence to
suggest that Ms Bollard was unhappy with her work during
that period of time. Similarly, there is no evidence that the
employer, which during this two week period was represented
by Mr Lord, was unhappy with Ms Bollard’s employment. In
cross-examination Mr Lord stated that “it was not that I was
not pleased with her performance” (transcript p.147) which I
have taken to mean the same thing for my purposes. Whilst
Ms Johnston has given evidence that she believed that Ms
Bollard was not suitable it is the case that Ms Johnston did not
tell Mr Lord of her view and Mr Lord was not aware of it
(ibid.). Neither was Ms Bollard. Indeed, there is some evi-
dence that the Director of Studies was happy with Ms Bollard’s
orientation of the students, saying she had been doing “a cham-
pion job of it”.

It is at the commencement of the third week that incidents
arose which have achieved significance in this issue. Ms Bol-
lard worked the first day of the third week and her employment
ended that day. On that day, Mr and Mrs Ferrett were on the
premises. There is evidence that, at the beginning of the day,
Mr Ferrett spoke to both Ms Bollard and Aleya regarding the
importance of ensuring that letters to the College were not
confused with letters to the students of the College such that
the employer’s letters may be overlooked. This had apparently
occurred to three of the employer’s letters found by Mr Ferrett.
Whilst I am satisfied that the conversation occurred, I am also
satisfied that, of itself, this incident did not play a significant
part in the events that were to follow.

The further evidence is that of conversations between Mrs
Ferrett and Ms Bollard which occurred on two, or perhaps
three, occasions during the course of the day. These conversa-
tions concerned Mrs Ferrett’s perception that Ms Bollard could
not type a letter with sufficient competence. She also raised
with Ms Bollard that the employer’s name and return address
had been stamped on some envelopes in an incorrect position
and she also raised with Ms Bollard the seriousness of mis-
placing the letters to the College so that they might be confused
with student mail and overlooked. Ms Bollard claims that, in
her manner and attitude towards her, Mrs Ferrett harassed her.
Mrs Ferrett denies this. It is, however, clear to me from the
evidence that, at the time Ms Bollard left work in the middle
of the afternoon, she was distressed. The fact that she was
distressed is corroborated by the evidence of Ms Johnston. I
am only able to conclude that Ms Bollard became upset as a
result of the conversations with Mrs Ferrett and that the con-
versations occurred much as Ms Bollard has described them. I
reach this conclusion because of the evidence of Ms Reti, a
contract bookkeeper, who had been employed with the Col-
lege since the 6th January 1997. Ms Reti overheard some of
the conversations between Mrs Ferrett and Ms Bollard. What
she overheard was sufficient for her to say to Ms Bollard at
the time “she’s giving you a hard time over a little matter”
(transcript p.93) and later on “just don’t let it get to you”. Ms
Reti maintained this evidence under cross-examination and I
accept it. In my view, there would be no reason for Ms Reti to

say those words if she did not feel that the discussions be-
tween Mrs Ferrett and Ms Bollard were such that it was
warranted. Ms Reti has said that, when she found later in the
day that Ms Bollard had left early, Ms Reti had not been sur-
prised (transcript p.96). As she said “... I honestly felt on the
Monday morning that [Mrs Ferrett] was giving her a hard time
in relation to her work which I didn’t think was right” (tran-
script p.97). Ms Reti’s evidence that she was not surprised
establishes a link between the conversations that she overheard
and Ms Bollard’s distress which answers the respondent’s ar-
gument that Ms Bollard did not leave immediately after the
conversations. It is not fatal to Ms Bollard’s position that she
did not do so. Given that Ms Bollard had shown no distress
with her work in the previous two weeks, nor after being spo-
ken to by Mr Ferrett at the commencement of the day, I am
driven to the conclusion that Mrs Ferrett’s manner towards
Ms Bollard was so poor that it led to the distress. In that cir-
cumstance I am not inclined to find that Ms Bollard’s leaving
the job early in a distressed state is to be seen as her resigning.
Indeed, it is important to note that Ms Bollard, in her own
evidence, is clear that it was her intention to return to work the
next day (transcript p.60).

I now turn to the conversation which occurred when Mr
Ferrett spoke to Ms Bollard on the telephone later that night. I
have already stated that, during that conversation, not only did
Ms Bollard not say that she was resigning but Mr Ferrett did
not say that he was dismissing her. As Mr Ferrett has stated, it
was not a clear cut conversation. Although there is some com-
mon ground between the evidence of Ms Bollard and of Mr
Ferrett as to the content of this conversation there is one dif-
ference of significance. The common ground is that Mr Ferrett
indicated to her, amongst other things, that “it wasn’t working
out”. There was a discussion involving Ms Bollard stating that
she was owed wages and Mr Ferrett agreeing to pay them.
The difference of significance is that Ms Bollard states that
Mr Ferrett said that there had been “a misunderstanding”. Mr
Ferrett does not recall using those words. I am inclined to ac-
cept Ms Bollard’s evidence on the point. On the background
thus far, Ms Bollard would have little reason to think in her
own mind that her job was not working out. However Mr Ferrett
was of the opinion, in his own evidence (transcript p.109),
that Ms Bollard’s employment was not working out. I find
this surprising given that Mr Ferrett had only the one day to
observe Ms Bollard. Even if Mr Ferrett had had more than one
day, that is, if the evidence of Mrs Ferrett as to the date they
both returned is to be preferred, Mr Ferrett had little direct
knowledge of Ms Bollard’s performance. He was unaware of
the incidents involving Ms Bollard and Mrs Ferrett. He was
aware of the favourable comments made about her by the Di-
rector of Studies (transcript p.113). But Mr Ferrett had, by the
evening, spoken to his wife who had told Mr Ferrett that, in
her, Mrs Ferrett’s opinion, Ms Bollard was only “a two finger
typiste”. This appears to be a standard less than expected by
Mrs Ferrett and, in my view, provides a basis for Mr Ferrett to
believe that there had been “a misunderstanding”. Even if I
am wrong in that conclusion, there is no doubt in my mind
that, by the end of the conversation, Mr Ferrett believed that
Ms Bollard would not be returning to work. At the end of the
conversation he stated that he would “see her at the next office
party” which implies that he would not be seeing her in the
ordinary course of work. Mr Ferrett also admits that Ms Bol-
lard might have turned up to work the next morning if he had
not made the telephone call (transcript p.118). For those rea-
sons I am led, on balance, to the conclusion that it is more
likely that Ms Bollard’s contract of employment came to an
end following the telephone call of Mr Ferrett and that, in the
absence of that call, she would have returned to work the fol-
lowing day. I do not think that it was a mutual understanding
that the contract of employment would come to an end. Ms
Bollard was not, as I find, of the opinion that “it wasn’t work-
ing out”; Mr Ferrett was of that opinion. It follows that I am of
the opinion that Ms Bollard’s termination of employment came
about as a result of the action of Mr Ferrett which either termi-
nated her employment, or caused Ms Bollard not to return the
next day. In either case, I am satisfied that a dismissal oc-
curred.

Was There a Valid Reason for the Dismissal?
Section 23AA of the Act places an onus on the employer to

show that there is a ground, or are grounds, on which the
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Commission could find that the dismissal was justified. That
will be done if there was a valid reason, or were valid reasons,
connected with the employee’s capacity or conduct, or based
on the operational requirements of the undertaking, establish-
ment or service for the dismissal. Even if that is established by
the employer, it is still open to the employee to establish that,
whether or not the dismissal was justified, the dismissal was
harsh, oppressive or unfair. In this case the respondent argues
that there was a valid reason for the dismissal because Ms
Bollard was not able to type with sufficient proficiency. From
the evidence brought by the respondent it is open for the Com-
mission to conclude that the respondent felt that Ms Bollard
had misled them in relation to her typing skills. In order to
approach this issue it is necessary to detail some of the back-
ground.

Ms Bollard had originally been interviewed for the job in
early December 1996 but was, on that occasion, unsuccessful.
She was subsequently contacted by Mr Lord towards the end
of December. He interviewed her again in the absence of Mr
and Mrs Ferrett. He made the decision to employ her and did
so. Both Mr Lord and Ms Bollard have given evidence of what
transpired during that interview. Mr Lord has stated that he
wished to find a person capable of operating the reception and
the general office, performing enrolments of students, data
entry on to the computer system and such sorts of general cleri-
cal and office duties (transcript p.126). He wanted a mature-age
person. Mr Lord stated that being a fast typiste was not impor-
tant, because he did his own typing and so did the executive
staff at Cambridge College (transcript p.141). He accepts that
she was not aware of the software then in use by the College
(transcript p.143). In his view, the College needed an accurate
typiste “speed perhaps not being our most important criterion”
(transcript p.126).

I have been unable to find in the evidence anything which
would allow me to conclude that Ms Bollard misrepresented
her typing skills. In my view she did not do so. Mr Lord re-
ferred to the CV which she gave him at the interview (exhibit
A; transcript p.125/126). He stated that the CV indicated that
Ms Bollard had worked at two or three establishments enter-
ing information on to computers and working as a receptionist.
Exhibit A relevantly refers to “general office duties ... proc-
essed invoices and computer input ... data input, invoicing and
receptionist duties”. There is nothing in exhibit A regarding
Ms Bollard typing. In this context I draw a distinction be-
tween “data input” and “typing” in this way. As the evidence
reveals, data input is the entering into the employer’s data base
the enrolment and academic information of the students. By
typing, the respondent refers to the typing of letters or corre-
spondence on the computer. It is in this regard that I have
drawn the distinction between the need for accuracy rather
than speed. It is clear that she does not have great speed in her
typing. Ms Bollard denies having to look at the keyboard be-
fore pressing keys and there is evidence that she had typed a
letter for Mr Ferrett and that he was happy with it (transcript
p.113). During the course of the two weeks of her employ-
ment she had not been required to do typing work as such but
had done some data entry work. She may have been slow, on
the evidence of Ms Johnston. There is no suggestion that she
was inaccurate in this work. On the evidence Ms Bollard was
accurate and not fast. She has not, so far as I am able to see,
professed to Mr Lord that she would be more than familiar
with computer use for data entry, be unfamiliar with the soft-
ware package used at the College and not be a fast typiste. So
far as I am able to ascertain that is the knowledge upon which
the College, through Mr Lord, decided to employ her. In my
view it got what it employed, no more, no less.

The evidence also reveals that at least Mrs Ferrett, if not Mr
Ferrett, had a higher requirement for typing skills than that
understood to be the requirement by Mr Lord. It is that which
caused Mrs Ferrett to remonstrate with Ms Bollard about her
lack of typing skills when she asked Ms Bollard to type a let-
ter. It obviously led to Mrs Ferrett’s description of Ms Bollard
to her husband as a two finger typiste. That is, a typiste who
was inadequate. Mrs Ferrett had been present at Ms Bollard’s
interview on the first occasion early in December. Mrs Ferrett
believes that Ms Bollard indicated that she could type. Ms
Bollard said that she could, but not fast (transcript p.15 and cf.
p.24). In my view, Ms Bollard was correct. This is because
there is evidence before me that she produced at least one

letter for Mr Ferrett. I have no more detail before me regard-
ing that letter other than the fact of its production. But, in my
view, it does determine that Ms Bollard was capable of typing
a letter.

But I strongly suspect that Mr and Mrs Ferrett were not aware
of the slightly different requirements that Mr Lord had stated
at the second interview. When Ms Bollard had stated to Mrs
Ferrett that Mr Lord had said that typing speed was not impor-
tant, Mrs Ferrett said that Mr Lord would not know. It is also
clear that Mr Lord was not aware of any different requirement
from Mr and Mrs Ferrett regarding the standard of typing and
its speed than he himself imposed. Mr Lord admits the possi-
bility that he had a different idea in general from Mr and Mrs
Ferrett of the skills required (transcript p.147). In his defence
I acknowledge that he believed that he was following their
instructions but they were overseas at that time and it may
have been possible that he failed to appreciate correctly their
instructions. However, on the facts I am led to the conclusion
that Ms Bollard was employed by Mr Lord on the basis of the
discussion at the second interview. She has met the criteria
she stated at that interview. Mrs Ferrett, in particular, had dif-
ferent requirements, and when she observed something less
than the standard that she required, she made it known both to
Ms Bollard and, subsequently, to Mr Ferrett.

It is quite appropriate for Mr and Mrs Ferrett to determine
the standard of typing which they require in their employees.
However, unbeknownst to them, that standard was not used in
the selection of Ms Bollard. Therefore Ms Bollard, through
no fault of her own, was placed in a situation where she was
employed on a given understanding unaware that her operat-
ing to that understanding would cause concern. Mr and Mrs
Ferrett may have acted in good faith, but they were unaware
of this fact.

If the requirements of the College were for a greater degree
of proficiency in typing than Ms Bollard possessed then it
would have a valid reason to bring the contract of employ-
ment to an end. To hold otherwise would be to accept that an
employer is not able to terminate the employment of an em-
ployee who does not meet the reasonable standards of the job.
I would not be prepared to support such a proposition. I there-
fore find that there was a valid reason for Ms Bollard’s
termination. That valid reason was that Ms Bollard’s typing
speed was not at the required level. In stating this, I am ac-
cepting that Mr Lord is not the embodiment of the employer.
He holds no executive position in the respondent. Those posi-
tions are held by Mr and Mrs Ferrett and they have the final
say.

Was the Dismissal Harsh, Oppressive or Unfair?
The test is whether the respondent’s legal right to dismiss

Ms Bollard was exercised so harshly or oppressively towards
her as to amount to an abuse of that right. On the evidence
before the Commission the reason why Mr Ferrett thought
that “it wasn’t working out” was her alleged “two finger typ-
ing”. If Ms Bollard had told Mr Lord that she was a fast typiste
and had been employed on that understanding then her dis-
missal for not being a fast typiste would not be unfair. However,
Ms Bollard did not falsely represent her typing capabilities or
speed. If it is the case that Ms Bollard was unable to type fast
enough, that was through no fault of her own. Her dismissal
for that reason was unfair.

Although there were suggestions in the evidence that Ms
Bollard was otherwise “not in tune” or “not competent” (for
example in the evidence of Mr Ferrett at transcript p.120) I do
not accept them. I have already commented that Mr Ferrett
was not directly aware at the time of the telephone conversa-
tion of any difficulty with Ms Bollard (see transcript p.116).
There is little in the evidence to support his suggestions. I am
aware that Ms Johnston’s evidence is that Ms Bollard was
unable to use a mouse. Ms Bollard denies this in general al-
though she admits that this was so only in relation to the use of
certain software. However, Ms Johnston also stated to Ms
Bollard that it would be something at which she would be-
come more proficient with practice and, in my respectful
opinion, she was correct in stating so. I view similarly the
evidence of Ms Bollard not ringing the bell on time. People
make mistakes because they are new and are learning things
(transcript p.74,76). The evidence is that, at this particular time,
the College was extremely busy and even chaotic at times (see
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the evidence of Ms Bollard at transcript p.20; Ms Johnston at
p. 73; Mr Ferrett at p.104). Ms Bollard was in the first two
weeks of her employment. During the second week her super-
visor Ms Johnston had been away. Mr Lord himself had been
away on holidays between the 15th and the 27th January. It is
not clear to me whether Ms Bollard had received any, or any
adequate, training in the work that she was to perform. I am
not prepared to place much weight on complaints than an em-
ployee is not “working out” when that employee is in the first
two weeks of his or her employment, in a possibly chaotic
environment, with her supervisor or manager away at differ-
ent times and whilst whatever she was doing was seen as an
interim measure until the owners returned in the third week.
Given the lack of evidence of any other upset or dissatisfac-
tion on the part of the employer with Ms Bollard or vice versa,
I find it difficult to accept the suggestion that she was not
working out.

For those reasons I find that her dismissal was unfair.

Compensation or Reinstatement
Ms Bollard does not claim reinstatement. Given the evidence

before me that Mr and Mrs Ferrett do not believe that Ms
Bollard’s typing skills are of the standard required by the re-
spondent then I conclude that reinstatement is not practicable
in this case. Indeed, the respondent does not argue that rein-
statement is practicable. The Commission will therefore award
compensation.

The assessment of the amount of compensation appropriate
in any given case is a matter for the exercise of the Commis-
sion’s discretion. The Industrial Relations Act does not provide
any particular guidance in this matter and it has been often
stated that the awarding of compensation is not an exact sci-
ence. Ms Bollard claims six months’ wages as compensation
but the appropriate compensation decided by the Commission
must depend upon the circumstances overall. In assessing the
amount of compensation to be paid I take the following mat-
ters into account.

Ms Bollard has given evidence that she had intended to stay
for six months. However there is no guarantee that this would
necessarily be the case. She had worked for only two weeks
and it is likely that she would be assessing her own suitability
for the position as time went on. There was no probationary
period of employment as such although it is not unrealistic to
assume that, at the commencement of a person’s employment,
there is a period of assessment by both parties of how the job
or the employee is working out. An employee’s length of serv-
ice is a relevant factor in determining the amount of
compensation to be awarded. Two weeks’ employment is a
short period of time and is an indication that compensation
will not be significant.

Ms Bollard’s employment was not for a fixed term. Whilst
there is evidence that Mr Lord indicated that her salary would
be reviewed after three months I do not read the evidence on
this issue as indicating that Ms Bollard’s employment was to
be reviewed after three months. Rather, it appears from the
evidence that Ms Bollard’s salary was to be reviewed to see
whether the performance of her work warranted a higher sal-
ary. The review was not seen by either party as an indication
that Ms Bollard’s employment would last at least three months.
There is evidence that Ms Bollard’s employment may not have
been of long duration from the point of view of Mr Lord.  Mr
Lord has stated that, once he had become aware that Ms Bol-
lard could not type, he did not think she would have continued
for very long (transcript p.134). There is also the evidence of
Ms Johnston to the effect that Ms Bollard was not the appro-
priate person for the job. I do not place great weight on Ms
Johnston’s evidence in this regard, with respect to her, be-
cause of the conclusion I reached above about the unusually
busy nature of the office and the absences of Ms Johnston and
Mr Lord at critical times and the fact that persons who are
new make mistakes and do not have the confidence of long
term employees. In my view Mr Lord’s evidence is quite im-
portant, although it carries with it, in my view, the implication
that he should have realised that the standard of typing profi-
ciency required by the Directors was higher than he had
indicated to Ms Bollard and that it was not, for that reason, her
fault. If she would not have “continued for very long” that
realisation would have led to the contract of employment be-
ing ended with every consideration for her position.

There is no evidence that Ms Bollard gave up employment in
order to work at the respondent’s College. She has given evi-
dence of efforts she has made to find alternative employment,
without success (exhibit 4). However the exhibit shows that Ms
Bollard sought alternative employment promptly following the
20th January. It shows that she first sought employment on the
24th January and on a consistent basis until the 2nd May. I real-
ise that Ms Bollard will have been receiving social security
benefits and any compensation awarded by the Commission will
affect the payment of those benefits.

Although there was a lack of co-ordination between Mr Lord
and Mr and Mrs Ferrett in relation to the standard of typing
proficiency required I accept that Mr Lord and Mr Ferrett acted
with the best of intentions. There is evidence that Mr and Mrs
Ferrett are seen as being very fair employers, even great em-
ployers. This was Ms Reti’s evidence (transcript p.97). I accept
this evidence, as indeed must Ms Bollard, Ms Reti having been
called by Ms Bollard. Indeed, Ms Reti’s evidence about Mr
and Mrs Ferrett was contained in her evidence in chief. Mr
Lord acted towards Ms Bollard after the dismissal with feel-
ing and concern. I accept that he wished to resolve the issue
after the event and see his actions in that light. I also take into
account that Ms Bollard was eventually paid two weeks’ wages.

In my view the fair remedy is to require the respondent to
pay Ms Bollard an amount of one month’s wages as compen-
sation for the loss or injury resulting from her dismissal and
the Minute of a Proposed Order now issues to that effect.

Appearances:  Ms J. Brown on behalf of the applicant.
Mr I. Mossenson (of counsel) on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Robyn E. Bollard

and

Cambridge International College Pty Ltd.

No. 183 of 1997.

9 June 1997.

Order.
HAVING heard Ms J. Brown and later Ms R. Bollard on be-
half of the applicant and Mr I. Mossenson (of counsel) and
later Mr A.J. Prentice (of counsel) on behalf of the respond-
ent, the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act, 1979 hereby—

A. DECLARES that Ms R.E. Bollard was unfairly dismissed.
B. ORDERS that Cambridge International College Pty

Ltd forthwith pay to Ms R.E. Bollard an amount of
one month’s wages being $1,958.66 gross.

(Sgd.) A.R. BEECH,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Richard Briant

and

PT Computer Professionals.

No. 1461 of 1996.

COMMISSIONER S.A. CAWLEY.

6 March 1997.

Reasons for Decision.
THE COMMISSIONER: Richard Briant (the applicant) claims
he was unfairly dismissed by PT Computer Professionals (the
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respondent). He seeks a sum equivalent to 15 weeks’ salary in
compensation. The respondent denies the claim of unfairness.

Some relevant facts are not contentious. These can be
summarised as follows. The applicant was employed by the
respondent in the position of sales representative after
responding to an advertisement (Exhibit 1) and being
interviewed by the principal of the respondent business, Mr M
Maxwell. The offer of employment and acceptance were
confirmed by way of a letter dated 3 September 1996 (Exhibit
2) and a memorandum of the same date relating to the provision
of a car with the employment (Exhibit 3). The employment
commenced on 9 September 1996 with a salary rate of
$30,000.00 gross per annum. The employment was terminated
by the respondent less than two weeks later on 20 September
1996. Mr Maxwell carried out the termination.

Mr Maxwell’s son, an employee of the respondent business
also gave evidence on behalf of the respondent. The applicant
gave evidence on his own behalf. No other witnesses were called.

The applicant claims he was summarily dismissed without
notice and without payment in lieu of notice but with payment
of a week’s wages for holiday pay. The respondent denies this
and says that on termination the applicant was paid a sum
equivalent to one day’s pay in lieu of the required notice of
one day and an ex gratia sum equivalent to 40 hours’ pay.

It was an express condition of the letter of 3 September 1996
that one day’s notice of termination of the employment was
required (Exhibit 2). There was no express provision for
payment in lieu of notice of termination within the terms of
the written contract and the entitlement to holiday pay was
subject to a qualifying period of 12 months’ service. Given the
nature of the contract it is open to imply a right to payment in
lieu of a notice period of termination. Having regard for all
this the respondent’s version of the amount of payment on
termination is more probable.

The applicant says he was dismissed without any prior
warnings and despite his good performance; and claims that
the real reason for dismissing him was that he was a cigarette
smoker.

The applicant and Mr Maxwell agree that the fact of the
applicant being a smoker was raised at the interview of the
applicant before the employment contract was entered into.
The applicant says that he was told that it was the respondent’s
policy not to allow smoking within its premises or company
vehicles. The applicant says that he did not think the prohibition
on smoking in the company vehicle was meant seriously and
he acknowledges he smoked while using a company car for a
short while after the employment commenced until Mr
Maxwell reiterated the prohibition. He says he did not smoke
in the vehicle after that time. The applicant says he usually
smoked four or five cigarettes during the day at work but only
outside the premises and without any diminution in his work
performance.

According to the applicant the only problem raised with him
during his employment was that of smoking in the company
vehicle. He says he amended his behaviour immediately and
had he been aware of any other problems and/or misgivings
about his performance he would have remedied these too as
far as possible because the job was very important to him.

He says further that at the termination interview the only
criticisms put to him by Mr Maxwell were that his use of words
such as “mate” and “bucks” to prospective customers and his
consumption of meat pies and soft drinks as well as smoking
made him a candidate for a heart attack.

As to performance the applicant gave evidence that he was
an experienced salesman whose performance in the position
had not been faulted by the respondent prior to termination
and, even in the case of the belated complaint about his use of
“mate” and “bucks” in the course of a sale, he in fact had
achieved the sale for the respondent on that occasion. Further
he said an adaptation of language to suit a particular potential
customer was a reasonable sales technique to employ and one
which had not been identified by the respondent beforehand
as not appropriate for its business.

The applicant acknowledges the probationary nature of the
employment but claims that in the absence of any warnings in
particular the decision to dismiss him was unfair. He seeks
payment for the balance of the probationary period of three
months in compensation.

Mr Maxwell gave evidence that after nearly two weeks he
concluded that the applicant, while being a competent
salesperson, was not suitable for the respondent’s business.
Mr Maxwell denied the applicant’s smoking was an issue and
said that his advice at the termination interview that the
applicant should change his eating habits was nothing more
than a concern for the health of the applicant’s heart. The
respondent says that as the contract was of a probationary
nature, it was necessary for there to be “good chemistry”
between the applicant and the respondent’s principal, Mr
Maxwell and that being absent, the respondent was entitled to
terminate the contract.

Before dealing with the claim of unfairness I note the
respondent’s particular reliance on the probationary term in
the contract and note the following. The terms of a contract of
employment are matters for the parties entering into it at that
time, or by agreement subsequently if variations are to apply.
The inclusion of a probationary term within a contract is not
unusual. But there is no universal meaning or effect. What a
probationary term means in effect is whatever the parties agreed
to or intended at the time of offer of a contract of employment
and its acceptance. Thus to establish what a probationary
provision means in a particular contract it is necessary to
establish what it is that the parties agreed to or intended.

In this case that largely goes to the evidence of the applicant
and Mr Maxwell.

Before the applicant and the respondent entered into the
contract of employment here there was a lengthy interview. It
is clear from the evidence of the applicant and Mr Maxwell
that the offer and acceptance for the contract of employment
arose out of it. Clearly also the basis of the probationary term
went at least to ability and performance in sales representatives
on behalf of the respondent’s merchandise.

The smoking of cigarettes was discussed. Mr Maxwell
expressly established a standard prohibition on this in relation
to the company car and within the premises and it is likely, at
least implicitly, a requirement that any other smoking must
not interfere with performance. The applicant acknowledges
all this and the probationary term would have included this as
part of performance.

I have noted Mr Maxwell’s evidence as to standards of
performance in relation to sales so far as language is concerned.
It seems to me the use of derogatory or demeaning or foul
language to a prospective customer would not need to be
identified at the outset of a probationary term as amounting to
unsatisfactory performance. It could reasonably be implied.
But the language the respondent complained of on termination
of the contract was a matter of style. It seems generally
reasonable that a sales representative could adopt different
styles of language tailored to a prospective customer as a modus
operandi going to performance. That does not mean the
respondent had to accept the style being used within its
business. The respondent says he did not want the style at all
and was not concerned whether a sale was achieved in such
cases. But it seems to me that for style of language to be a
criterion of performance in the probationary period, the
respondent needed to sufficiently identify it at the offer and
acceptance stage or indeed subsequently before judging
performance in relation to it.

On the evidence it appears it did not.
The other comments identified by the applicant as being

raised at the time of dismissal, his consumption of certain food
and drink, do not really take the matter any further and should
be of no account here.

The respondent’s reliance on the probationary nature of
the contract and the evidence of Mr Maxwell as to his rights
in the absence of what he saw as the right “chemical” mix
has been considered carefully in the context of the evidence
of the offer and acceptance of the probationary term. There
is insufficient before me to establish that such a condition
was reasonably identified by the respondent by the time
of offer of employment as a condition of the probationary
period. That is not to say that such a condition or something
akin to it, distinct from performance, could not be a
measure to be applied during a probationary period, but it
seems to me that it would need to be reasonably common
to the parties’ understanding in the formation of the contract
and it was not here.
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Thus the applicant proceeded into the contract on the
reasonable presumption that the measure to be applied was
sales performance in the context of reasonable standards of
conduct and some specific standards (e.g. no smoking on the
premises or in the car). As noted the applicant breached the
standards in one respect while on probation but the employer
effectively warned him and continued the employment. No
further breach apparently occurred and the issue was not taken
up again. It is also noted that the applicant volunteered that he
smoked 4-5 cigarettes a day outside the premises but while
the respondent then submitted this demonstrated an
unacceptable level of absence this issue was not one raised
during the employment relationship or at termination and likely
only emerged as a consequence of the evidence on the day of
hearing. As such it can not be entertained here as going to
performance for the purposes of the decision to dismiss.

Having regard for the evidence before me I am satisfied there
was no valid reason related to the contract so far as performance
is concerned or to operational requirements for the decision to
dismiss.

An employee on probation is still entitled to a fair go. In this
instance the right to dismiss was exercised summarily and
without any warnings and in the absence of a failure to perform.

I have concluded the dismissal was unfair.
Reinstatement is not sought as a remedy. But in any event I

think it an impractical course of action given the relatively
small size of the business in terms of numbers of employees.

The applicant’s submission that he should be awarded the
sum equivalent to the salary he would have been paid for the
balance of the three months’ probationary period as
compensation is not accepted. It was not a fixed term of three
months. Further the provision for one day’s notice only is not
insignificant.

Having regard for the sum already paid to the applicant over
and beyond entitlements under the contract, I consider a further
award of a sum equivalent to three weeks’ gross salary should
be the award.

Minutes will now issue. There will be a speaking to those
minutes if required.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Richard Briant

and

PT Computer Professionals.

No. 1461 of 1996.

COMMISSIONER S.A. CAWLEY.

17 March 1997.

Order.
HAVING heard the applicant on his own behalf and Mr M
Maxwell on behalf of the respondent, now therefore I the
undersigned, pursuant to the powers conferred under the
Industrial Relations Act, 1979 do hereby declare and order —

1. THAT the respondent unfairly dismissed the appli-
cant.

2. THAT in compensation the respondent pay to the
applicant a sum equivalent to three weeks’ wages
less due taxation within 21 days of the 6th day of
March 1997.

(Sgd.) S.A. CAWLEY,    
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Miguel Rodolfo Buckley

and

Grovenor Pty Ltd t/a Harvey World Travel.

No. 164 of 1996.

29 May 1997.

Order.
WHEREAS this application was remitted back to the Com-
mission to hear and determine the question of whether the
applicant was entitled to claim annual leave payments the sub-
ject of his claim at first instance;

AND WHEREAS the applicant has subsequently filed a
Notice of Discontinuance;

NOW THEREFORE I, the undersigned, pursuant to the
powers conferred on me under the Industrial Relations Act
1979, hereby order—

THAT the application be discontinued.
(Sgd.) A.R. BEECH,

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Kevin Francis Burke

and

Action Industrial Catering Pty Ltd.

No. 666 of 1997.

30 May 1997.

Reasons for Decision (extempore)
SENIOR COMMISSIONER G.L. FIELDING: This applica-
tion was lodged in the Commission on 7 April 1997. The
Applicant was dismissed from his employment, allegedly on
or about 26 March 1997. On 7 May 1997, or thereabouts, the
matter was called on for a conciliation conference with a view
to resolving the matter. On that occasion the agent for the
Applicant indicated that he had not been able to make contact
with his client since the application had been instituted. In the
circumstances he requested that he be given a further 14 days
in order to try and make contact with his client, who, he said,
was not acknowledging his correspondence or other commu-
nications.

The Applicant’s agent has recently informed the Commis-
sion that he wrote a letter, which he sent by registered mail, to
the Applicant indicating that a conference had been held and
indicating, to use his words, “despite many attempts to secure
your instructions the Senior Commissioner would call the
matter on for mention. Should you not attend, the claim could
be struck out”. That letter was written on 9 May 1997 to an
address in Falcon. The Applicant has informed the Commis-
sion in writing that he has not had any further instructions.

It is trite to say that the very purpose and object of this juris-
diction is to afford concerned employees with a capacity to
seek quick relief. At the same time it has to be acknowledged
that the Respondent should not be expected to continue to in-
cur costs simply because the Applicant, for reasons best known
to himself, chose to do nothing about advancing his applica-
tion, despite having been given ample opportunity to do so. In
the circumstances, I consider the matter should be dismissed
for want of prosecution.

Appearances: No appearance on behalf of the Applicant.
Mr C.G. Keys as agent for the Respondent.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Kevin Francis Burke

and

Action Industrial Catering Pty Ltd.

No. 666 of 1997.

30 May 1997.

Order.
THERE being no appearance on behalf of the Applicant and
Mr C.G. Keys as agent for the Respondent, the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—

THAT the application be and is hereby dismissed for
want of prosecution.

(Sgd.) G.L. FIELDING,
[L.S.] Senior Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Paul Chidlow

and

Landline Pty Ltd T/A Pacesetter Homes.

No. 271 of 1997.

14 May 1997.

Reasons for Decision.
(Given extemporaneously at the conclusion of the proceed-

ings, taken from the transcript as edited by the Commissioner.)
COMMISSIONER A.R. BEECH: Although the Commission
has before it one application, it is the understanding of the
parties that the issue that is to be decided at the moment is the
question of the claim by Mr Chidlow that he has been unfairly
dismissed, and therefore any decision that is given in this matter
will not fully dispose of the application. The reasons that I
give to you this evening are these.

There is some contest as to whether or not Mr Chidlow re-
signed on the 24th January 1997 or whether he was dismissed.
The evidence before me is such that, whether either event oc-
curred, they occurred at such a close proximity in time that it
may be very difficult for the Commission to actually decide
which of those events occurred first. If I were to find that Mr
Chidlow resigned then that would be the end of his claim and
therefore, out of some courtesy to his position, it seems to me
necessary for me to deal with the event that he was, in fact,
dismissed.

If I assume for the moment that Mr Chidlow was dismissed
and he therefore claims that it is unfair, on the evidence before
me I would answer his claim as follows. It is the case that Mr
Chidlow has admitted, in evidence, that he accepted $750 cash
from a client and spent that himself. I accept for the moment
that he may have either spent it, in his own mind, for work
purposes or, from the company’s point of view, that he spent it
for his own personal use, and that subsequently he indicated
to the company, upon being confronted with that event, that he
would repay the money by way of a cheque. That cheque sub-
sequently was dishonoured.

I does seem to me unarguable that that of itself is an act of
misconduct. Mr Chidlow owed a duty of fidelity as an em-
ployee to his employer and in this part of his conduct he also
had a fiduciary responsibility to deal with the client’s money
in a proper manner, in handling it on behalf of his employer. It
seems to me that, on the arguments that have been put in these
proceedings, Mr Chidlow’s conduct may have been amelio-
rated if he was able to show that the event that I have just

described is one that, within this company, had been condoned
by either the company not taking action when it became aware
of the event or by him being able to show that past such con-
duct by other sales representatives has been condoned, and
that there is no reason then why an example should be made of
Mr Chidlow.

It must be said that there is no evidence of any past such
conduct by others being condoned by the company and in-
deed, as Mr Thompson has indicated, his own questions of a
witness today produced answers showing that there has been
no other occasion in the company’s history where this has hap-
pened.

As to whether or not the company condoned the event it
seemed to me that, from the evidence before me, particularly
exhibit A, the company became aware of Mr Chidlow’s mis-
appropriation of the money on Monday the 20th January. Mr
Paine has given evidence that on that day he had a discussion
with Mr Chidlow and raised the matter with him and, indeed,
has given evidence that, in his own mind, he was sufficiently
worried to consider dismissing Mr Chidlow. But I also under-
stand that the fact that Mr Regan was overseas was a matter
that was of some concern to Mr Paine and may have prevented
him from reaching that decision straight away.

The dishonouring of the cheque, again by exhibit A, was
made known to the company on the following Friday, some
four days later, that being the 24th of January, and on that day
the evidence is that the company, through Mr Catt, took the
decision to dismiss Mr Chidlow. After some reflection and
considering Mr Catt’s evidence as he gave it, I accept Mr Catt’s
evidence that the use of the money and the cheque were up-
permost in his mind and that, with that knowledge and a
re-reading of the letter of dismissal, it does seem to me that
one can read that first paragraph of the letter of termination as
addressing those issues.

I confess that, when I first read the letter of termination, it
did not strike me in that way but given that the author of the
letter has indicated what was in his mind when he wrote it and
he typed it himself, I am prepared to accept that he was at-
tempting, with respect to him not all that successfully, to put
in writing what was in his mind at that stage.

I therefore find that the reason for the termination as set out
in that first paragraph is, indeed, the cheque which was dis-
honoured following the misappropriation of the funds and, in
my view, it does not show that the company so delayed taking
any action in relation to Mr Chidlow that it can be said that it
condoned what he did. That would be contrary to the evidence
and the time difference of four to five days does not, in my
view, permit that conclusion to be made.

It has been suggested that Mr Chidlow believes that there
were, at the time, commissions due and payable to him and
that that might be some reason for excusing his action. I do
say that that has not been shown but, in my view, even if it
could be shown it cannot be held to justify his action. There
are proper processes available to secure the payment of mon-
ies due to an employee where those monies are being withheld
by the employer and those processes cannot be circumvented
by what is by all accounts, and I think Mr Chidlow very prob-
ably himself concedes, improper action and action that
constitutes misconduct. If there has been an unreasonable de-
lay by the company in paying commissions to Mr Chidlow
that ought become apparent in the proceedings which are to
follow and is a matter that the Commission will be able to deal
with if it is raised and dealt with properly on that future occa-
sion.

In my view the authorities support the decision of the com-
pany to dismiss Mr Chidlow and I draw to the attention of the
parties the decision of the High Court in Blythe Chemicals v
Bushnell (1933) 49 CLR at p.66 and if I read very briefly from
the joint decision of two of the Justices at pages 81 and 82 it is
that—

“Conduct which, in respect of important matters, is in-
compatible with the fulfilment of an employee’s duty, or
involves an opposition or conflict between his interest
and his duty to his employer, or impedes the faithful per-
formance of his obligations, or is destructive of the
necessary confidence between an employer and an em-
ployee, is a ground of dismissal, but the conduct of the
employee must itself involve the incompatibility, conflict,
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or impediment, or be destructive of confidence. An ac-
tual repugnance between his acts and his relationship must
be found.”

I end the quote there. That decision, despite being old, has
been reinforced in recent cases and indeed, has stood the test
of time and it does seem to me that, given that Mr Chidlow
has, somewhat to his credit, admitted what occurred, then the
authority to which I have referred shows that the company
was well within its rights to have dismissed Mr Chidlow.

As to the complaint that the dismissal was unfair because of
the procedure that was followed I am really not persuaded
that, if there had been a different procedure, a different result
more favourable to Mr Chidlow could have been achieved.
Whilst I have some sympathy with any person who is dis-
missed, and indeed perhaps even for the person who has to do
the dismissing, in the sense that it might be said that any dis-
missal causes hardship and some distress, I am not able to find
in these circumstances that the employer’s legal right to dis-
miss was exercised so unfairly towards Mr Chidlow as to
amount to an abuse of the right and for those reasons I dismiss
Mr Chidlow’s claim of unfair dismissal.

Order accordingly.
Appearances:  Mr A. Thompson on behalf of the applicant.
Mr D.M. Jones on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Paul Chidlow

and

Landline Pty Ltd T/A Pacesetter Homes.

No. 271 of 1997.

14 May 1997.

Order.
HAVING heard Mr A. Thompson on behalf of the Applicant
and Mr D. Jones on behalf of the Respondent the Commis-
sion, pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—

(1) THAT Mr P. Chidlow’s claim that he was unfairly
dismissed be dismissed.

(2) THAT Mr P. Chidlow’s claim that he has been de-
nied by his employer a benefit under his contract of
employment be listed on a date to be fixed.

(Sgd.) A.R. BEECH,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Brian Phillip Clarke

and

Robert Auguste and WA Consultancy Management Pty Ltd.

No. 1589 of 1996.

23 May 1997.

Reasons for Decision.
COMMISSIONER A.R. BEECH: At the conclusion of the
applicant’s case the respondents submitted that they had no
case to answer. In this matter the applicant has presented his
evidence in person. He has not called any witnesses in support
of his evidence. In the circumstances, the Commission ad-
journed the hearing to allow the applicant a considered
opportunity to put written submissions to the Commission in

opposition to the submission of no case to answer. That has
now happened, and indeed the Commission has also received
a written submission from the respondents in support of the
submission already made that there is no case to answer.

The nub of the issue is whether Mr Clarke was an employee
of either of the respondents. Mr Clarke claims that he was.
The respondents deny that he was an employee. An “employee”
is relevantly defined in the Act as meaning any person em-
ployed by an employer to do work for hire or reward. The
definition therefore imports the common law tests of deter-
mining the relationship of employer and employee. Both parties
have recognised this in their submissions.

It is as well to note at this stage that s.27 of the Act gives the
Commission the power to dismiss a matter at any stage of the
proceedings if it is satisfied that, for any reason, it should be
dismissed. However, the submission that is now before the
Commission is different from the position when the Commis-
sion is dealing with a preliminary point regarding jurisdiction.
The disadvantage faced by the Commission at the moment is
that it has not heard all of the evidence. Given that the Com-
mission is required to make a determination of fact, and is to
decide matters that come before it according to equity, good
conscience and the substantial merits of the case, it is at least
highly inconvenient that the Commission should be asked to
express any opinion upon the evidence until the evidence is
completed. The evidence will not have been completed until
the respondent has also presented its case.

It appears to me that a submission of no case to answer is
able to be made on one of two bases. That is, the submission
may be that there is no evidence at all in support of Mr Clarke’s
case; alternatively, it may be made where it is contended that
there is some evidence, but in all of the circumstances the
Commission should not act on it. It appears to me that the
submission before me is of the latter kind. Mr Clarke has given
some evidence which supports his claim that he is an employee.
For example, Mr Clarke provided Mr Auguste with his per-
sonal service. He assisted Mr Auguste in his projects,
maintained the books, controlled creditors and assisted on the
computer. Mr Clarke has given evidence that he typed letters.
He also sent out correspondence and signed some of the let-
ters. He was in charge of obtaining finance for projects. He
organised the payment of accounts and drew up cash flow
budgets. He has given evidence that he was subject to the con-
trol of Mr Auguste. He has said that he was given instructions
in his work by Mr Auguste: “any of those sorts of jobs that he
asked me to do” (transcript p.75). Mr Auguste would dictate
any tasks to Mr Clarke for the day and tell him what letters
were to be done: “it was anything that he wanted me to do,
really, on a day to day basis. He’d just give me instructions
and I’d do that ... he was always quite specific with his in-
structions as to what I was to do” (transcript pages 40-41). He
performed a substantial part of the work in Mr Auguste’s of-
fice using his facilities and his computer. His evidence is that
he did so on a daily basis, although it is not clear precisely
which periods of time this evidence refers to. While it is also
the case that Mr Clarke’s evidence is that he performed some
of the work at his own home using his own computer, I do not
find on the evidence that the work at Mr Clarke’s home was
“substantial” as the respondents submit. Further, I am not in-
clined to place great weight upon the submission that work
done at Mr Clarke’s home was work not within the control of
the respondents. The test is to see whether there was ultimate
authority over Mr Clarke in the performance of his work. This
does not require actual supervision. It will be enough if there
is scope for control over even incidental matters (Zuijs v Wirth
Brothers Circus (1955) 93 CLR 561). It is also the case that
Mr Clarke was to receive a telephone allowance and a car
allowance.

As to his hours of work, the evidence of Mr Clarke is that he
worked regular hours overall. The fact that Mr Clarke took
approximately 1½ hours during the day to both deliver and
then collect his daughter from school is not, in my view, fatal
to his claim. An employer and an employee may well, for their
own reasons, be prepared to agree to such a condition of em-
ployment. The time lost may well be able to be compensated
for in other ways. I note that Mr Clarke has said clearly that he
did not think Mr Auguste would have agreed if Mr Clarke had
not worked on a particular day (transcript p.61) which sug-
gests a degree of control consistent with an employee/employer
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relationship. Mr Clarke seems to have stated to Mr Auguste
on the 28th February 1994 (document MFI1) that Mr Auguste
has “always stressed the point we are in a business together
and do not have a boss/worker relationship”. But this docu-
ment relates to a period in time prior to May 1994. Mr Clarke’s
evidence is that their relationship was re-negotiated after that
date. There also is the fact that in October 1994 Mr Auguste
was referred to in the District Court as the employer of Mr
Clarke and when, in that context, Mr Auguste appeared on Mr
Clarke’s behalf in District Court proceedings, he was asked—

“And what is your position now with respect to employ-
ment with Mr Clarke? ... Well I told Brian that whatever
the outcome of today’s—well, rather, at the start of the
court—whatever the outcome was the position was avail-
able to him afterwards. It’s in writing there for him, that I
trust him implicitly to such an extent that he has always
had blank cheques which can have a—which can be drawn
up to $50,000 or there are other ways of taking money
out of the account if you want to, but the position is there
for him whatever happens.” (exhibit 8).

Those words might well be capable of explanation but it
appears to be evidence in support of Mr Clarke’s position that
he was Mr Auguste’s employee. Given the circumstances in
which Mr Auguste made the above statement, I do not lightly
put it aside.

As the respondents rightly point out, there is also much evi-
dence which could be taken to point against the existence of
an employer/employee relationship. For example, it was agreed
that Mr Clarke would not be entitled to annual leave or sick
leave. No employee superannuation contributions were made
on his behalf. From June 1993 until the 12th May 1994 Mr
Clarke submitted regular invoices for the work he performed
to Mr Auguste on behalf of a partnership between Mr Clarke
and his spouse called Bibra Lake Financial Consultants. No
tax was deducted from any payments made to Bibra Lake Fi-
nancial Consultants. It is not clear what payments were made
to Mr Clarke after the 12th May 1994 until an unspecified
date in September or October 1994. They appear to have been
irregular. He has given evidence of a payment of $8,500 made
by Mr Auguste to him when Mr Clarke moved into his house.
There was a period of time when Mr Auguste paid Mr Clarke’s
mortgage payments. The evidence is that no tax was paid in
relation to these payments.

Therefore there is conflicting evidence. Also, if Mr Clarke
is found to be an employee, the evidence regarding his condi-
tions of employment is certainly not straightforward. However,
given that I have not yet heard all of the evidence I am reluc-
tant to find that Mr Clarke was not an employee at this stage
of the proceedings. This may be an excess of caution due to
Mr Clarke representing himself. He may not have presented
his evidence with the clarity that one would expect of a legal
practitioner representing him.

I am not prepared to resolve the conflict in the evidence at
this stage and, given the evidence brought by Mr Clarke which
supports his assertion, I am not inclined to refrain from fur-
ther hearing this matter at this stage. It will be again listed for
hearing.

In his written submission, Mr Clarke drew attention to the
practice in civil courts of requiring the party making a sub-
mission of no case to answer to elect whether to either call no
evidence and stand on the submission or to call evidence.
However, in my view such a practice has nothing to commend
it in this jurisdiction. The Commission is to decide matters
according to equity, good conscience and substantial merit
without regard to technicality or legal forms. There is a re-
quirement that the Commission observe natural justice. It may
be arguable that to put the respondents to their election is to
deny them natural justice. To require the respondents to make
that election is not envisaged by the Act and may well affect
the exercise of the Commission’s discretion which it is re-
quired to exercise. The circumstances in which the Commission
would put a party to its election upon a submission of no case
to answer would, in my view, be quite rare.

Appearances:  Mr B.P. Clarke on his own behalf as the ap-
plicant.

Mr A. Atkinson (of counsel) on behalf of the respondents.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Terence Cockerham

and

Clarion Australia Pty Ltd.

No. 107 of 1997.

Sylvia Cockerham

and

Clarion Australia Pty Ltd.

No. 108 of 1997.

12 May 1997.

Reasons for Decision.
SENIOR COMMISSIONER: The Applicants in these matters
are husband and wife. They were each, until recent times,
employed by the Respondent. Mr Cockerham was employed
as the Respondent’s State Sales Manager—Aftermarket Prod-
ucts. His prime responsibility was to sell the goods
manufactured by the Respondent to retailers and to oversee
the Respondent’s warehouse in this State. Mrs Cockerham was
employed as the Office and Warehouse Assistant. Her princi-
pal task was to receive orders for the purchase of the
Respondent’s products and, where necessary, pack those prod-
ucts and attend to necessary typing, filing and associated office
duties. Mr Cockerham was employed on a full-time basis and
Mrs Cockerham on a part-time basis of 20 hours per week.
They were the Respondent’s only employees in this State, al-
though the Respondent engaged a company to act as its
wholesale agent for most of the area outside of the metropoli-
tan area.

Late last year, or early this year, the Respondent’s officers
decided to close its office in this State and to have the whole-
saling of its products carried out by an independent agent. It
adopted that course because it was seen as being economi-
cally more viable. The Respondent was concerned at what it
says were rising costs and falling sales under the existing ar-
rangements. As a consequence, it terminated the employment
of both Mr and Mrs Cockerham on or about 13 January 1997.
In their place it appointed, as its wholesale agent in this State,
the company which was its country wholesale agent.

Mr and Mrs Cockerham each claim that they were unfairly
dismissed from their employment and seek reinstatement. In
essence, they claim that the reason for the dismissal was ficti-
tious and little more than a sham to overcome failed attempts
to entice them, particularly Mr Cockerham, to resign. Further-
more, they complain that their dismissal was effected without
any discussion or prior warning and without Mr Cockerham
being offered the opportunity to assume the role of the Re-
spondent’s wholesale agent—an offer he had made years
previously, but which the Respondent rejected. In addition,
they each claim to have been denied benefits under their re-
spective contracts of employment in the form of payment for
weekend work performed by them on the Respondent’s be-
half. Additionally, Mr Cockerham claims to have been denied
the benefit of an overseas trip to Japan, said to be valued in the
vicinity of $5,000, and to have been denied the benefit of the
motor vehicle provided by the Respondent as a component of
his salary package for a period of 140 days.

In each case, the Respondent denies that the dismissal was
unfair. It contends that the decision was made for valid opera-
tional reasons and in circumstances such that no useful purpose
was to be served in discussing the matter with the Applicants.
The Respondent says that, in deciding to give the agency to
someone other than Mr Cockerham, it did not ignore the pre-
vious offer made by Mr Cockerham, but considered it to be a
less attractive option than giving it to the existing agent, be-
cause, unlike the company to whom the agency was awarded,
the Applicant was unable to provide continuity of service, by
reason of having no backup staff. Furthermore, the Respond-
ent contends that it adequately compensated each of the
Applicants, by means of redundancy payments made to each
of the Applicants.

The Respondent also denies liability for the contractual ben-
efits in question, except to a limited degree in respect of the
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claim by Mr Cockerham for loss of the private use of the mo-
tor vehicle provided for his use by the Respondent.

As the events transpired, there is little conflict in the evi-
dence adduced by the parties in support of their respective
cases. Perhaps the most significant conflict concerned the ex-
tent of information given to the Applicant regarding the
Respondent’s policy with respect to weekend work and the
nature and extent of the discussions between Mr Cockerham
and the Respondent’s Administration Manager, Mr James, re-
garding the implementation of that policy as it applied to Mr
Cockerham and his wife. To some degree there was a conflict
between the testimony of Mr Cockerham and Mr James re-
garding the terms on which the Respondent offered to
compensate Mr Cockerham for the loss of the benefits associ-
ated with the use of the Respondent’s motor vehicle.

Where there is a conflict between the evidence of Mr James
and that of Mr and Mrs Cockerham, I prefer the evidence of
Mr James. The more I heard from him the more impressed I
was that he had the best and most accurate recollection of the
events concerning the matters, the subject of these proceed-
ings. To his credit, Mr James unhesitatingly conceded that
which he knew to be fact, even where it was against the inter-
ests of the Respondent. On the other hand, Mr Cockerham, in
particular, displayed a propensity to call fact that which he
assumed to be fact.

It will be convenient to deal first with the claim made by Mr
Cockerham. I am satisfied and find that he was dismissed for
a valid reason within the meaning of section 23AA of the In-
dustrial Relations Act 1979. I unreservedly accept Mr James
testimony that the reason for terminating the employment of
Mr Cockerham was because it was more economical to con-
duct its operations in this State by means of an independent
agent, rather than through its own office with its own employ-
ees. I accept Mr James’ testimony that considerable costs were
to be saved by changing the modus operandi of the Respond-
ent’s business in this State in the way in which ultimately
occurred and that this was the sole motivating factor for the
change. Indeed, there was no evidence to suggest otherwise.
In particular, there was no evidence to suggest that the change
was a contrivance to enable the Respondent to be rid of Mr
Cockerham. The uncontradicted evidence is that sales revenue
was falling, but costs increasing and, furthermore, that it was
significantly cheaper to operate the business through the me-
dium of an independent agent.

I am satisfied, too, that there was good reason for the Re-
spondent to choose the existing agent in preference to Mr
Cockerham. It is apparent from the material tendered in evi-
dence by him, as well as from the testimony of Mr James, that
as early as July 1996 the Respondent was concerned that Mr
Cockerham did not have any “back-up procedures” in place
should something happen to him. The agent chosen by the
Respondent had a workforce large enough so that the Respond-
ent was not so dependent upon one individual, as it was with
Mr Cockerham and his wife. Furthermore, as Mr James testi-
fied, it was an established selling agency whose activities
extended over a wide range of goods.

However, whilst I am satisfied that the reason was valid and
in the circumstances not unfair, my impression is that the proc-
ess by which Mr Cockerham was terminated left much to be
desired. It is not in question that the Applicant was not con-
sulted before the decision was made. He was, however, given
two weeks’ notice of termination, together with an additional
three weeks’ pay in lieu of notice. Thus, in effect he was given,
in one form or another, five weeks’ notice of termination. Fur-
thermore, once that notice was given, it appears that he was
given little opportunity to discuss the effects of the decision
with the Respondent’s officers. Whilst there is much to be
said for the argument advanced by counsel for the Respondent
that the obligation to discuss is more important where there is
scope to select one employee over another, having regard to
the previous offer made by Mr Cockerham to work for the
Respondent on an agency basis, it is arguable that a better
opportunity ought to have been afforded to him to discuss the
effects of the decision on his future, quite apart from any con-
sideration of the obligations imposed by section 41 of the
Minimum Conditions of Employment Act 1993. Having heard
Mr James, my suspicion is that, in the end, the discussion would
not have made any difference to Mr Cockerham’s position.

The agent to whom the work was given already had in place
an arrangement which better met the Respondent’s needs and,
as with the Applicant, was familiar with its products.

In any event, having regard to his length of service and po-
sition with the Respondent, the notice given to Mr Cockerham
of the termination of his employment was, in the circumstances,
too short. Although the notice effectively given to Mr
Cockerham satisfied the statutory minima fixed by the
Workplace Relations Act 1996, that will not always be suffi-
cient for these purposes (see: Leddicoat v. Schiavello
Commercial Interviewers (SA) (1995) 39 AILR 3-255). It is
trite to say that the Commission is not so much concerned
with the lawfulness of a dismissal, as with its fairness. He was
at the time of his dismissal the Respondent’s most senior em-
ployee in this State, albeit that he managed only one member
of staff and was answerable to the Respondent’s National Sales
Manager rather than its General Manager. He had occupied
that position since 1995. It is accepted by the parties that for
practicable purposes he had been in the Respondent’s employ
since 1989. He is approximately 50 years old. In all the cir-
cumstances, I would have thought, for the dismissal to be
considered fair, he was entitled to notice in the order of three
months, in addition to a redundancy payment of the magni-
tude paid to him on this occasion.

It is trite to say that the mere fact that employment has been
terminated in an irregular manner will not of itself necessarily
render the dismissal unfair. All of the circumstances, includ-
ing the reasons for the dismissal, need to be considered (see:
Shire of Esperance v. Mouritz (1991) 71 WAIG 891; Byrne v.
Australian Airlines Ltd (1995) 61 IR 32). Here, however, even
taking into account the reason for the dismissal and the mag-
nitude of the redundancy payment made to Mr Cockerham,
which was, as I find, fair and reasonable, I consider the proc-
ess by which he was dismissed, most notably the inadequate
notice of termination, to be so flawed as to render the dis-
missal itself unfair.

Although Mr Cockerham seeks reinstatement, in my assess-
ment that is clearly impracticable. The Respondent now no
longer operates an office in this State for him to carry out the
work he previously performed. In my assessment it is not open
to the Commission in the circumstances to order that the Ap-
plicant be reinstated (cf: Gilmour v. Cecil Bros and Ors (1996)
76 WAIG 4434). The alternative is for the Commission to award
Mr Cockerham compensation for the unfair dismissal. In so
doing, the Commission is not to fix compensation as a device
to punish the Respondent, but instead to compensate Mr
Cockerham, having regard to what his position would have
been had his employment not been terminated unfairly. As to
the Applicant’s personal circumstances, I am bound to say that
the evidence was, at best, scant. However, having regard to
the reason for terminating the employment of Mr Cockerham,
the potential for ongoing employment with the Respondent
was not high. Taking into account, as I find to be the case, that
the dismissal was procedurally unfair, and taking into account
the redundancy payment made to the Applicant, I consider he
should be compensated on the basis of approximately another
seven weeks’ pay. I therefore fix compensation at $5,200.

The claims for denied contractual benefits made by Mr
Cockerham are much less convincing, save in respect of the
claim associated with the motor vehicle.

Mr Cockerham claims, and it is not disputed, that he per-
formed a considerable amount of work on the weekends
associated with selling the Respondent’s wares, for which he
received no remuneration. It is common ground that amongst
the tasks required of him was attendance at conferences and
conventions, which were usually held outside the “general”
hours of work, where the Respondent’s wares were displayed.
The Respondent’s answer, however, is that the Applicant’s
hours of work were “generally” 8.30am to 4.30pm Monday to
Friday and his contract required that he work “whatever hours
are required” in order to carry out his tasks.. Where work was
performed on weekends, the Respondent’s policy was, it con-
tends, that employees were to take time off in lieu and that
time was required to be taken within two weeks of the week-
end work. The Respondent acknowledges that it was difficult
for Mr Cockerham to take time off within that time frame, if
at all, by reason of the structure of the office in this State.
However, the Respondent asserts that accordingly allowance
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was made for this in fixing Mr Cockerham’s salary, which it
claimed was higher than that of his counterparts in the other
States.

It seems clear, and I find it to be a fact, that by virtue of his
contract of employment Mr Cockerham’s hours of duty were
not precisely confined to the hours between 8.30am and 4.30pm
Monday to Friday but primarily were to be “flexible”. Fur-
thermore, I am satisfied, and find, that where weekend work
was required, the Respondent’s policy was as outlined above
and that for practical reasons, principally associated with his
workload, Mr Cockerham had been unable to avail himself of
the time off in lieu provided by the policy.

The decided authorities make it clear that an employee is
not entitled to payment for untaken accrued recreational leave
as a benefit under his contract of employment, except where
there is special agreement for such a payment or some statu-
tory provision requiring payment as, for example, occurs under
the Minimum Conditions of Employment Act and under a
number of industrial awards and agreements with respect to
annual leave (see: Lai Corporation Pty Ltd (Receiver and
Manager Appointed) v. Steinberg [1986] AILR 492; see too:
H.A.W. Jones Pty Ltd v. Neille [1967] WAR 181). In essence,
the contractual entitlement is to paid absence from work for
the purposes of rest and recuperation, not simply to payment
in lieu (see: Gordon v. Carroll and Ors (1975) 27 FLR 129,
144). Logically, the same considerations apply to an entitle-
ment to time off in lieu for weekend work.

Despite the valiant efforts of counsel for Mr Cockerham to
persuade me otherwise, I remain far from convinced that there
was any arrangement, express or implied, between the parties
for Mr Cockerham to be paid for weekend work in lieu of
taking time off. Indeed, far from being convinced there was
some agreement between the parties that Mr Cockerham would
be reimbursed for weekend work by payment of additional
monies, I find the position to be the reverse. Compensation
for weekend work was to be time off in lieu, not payment of
additional money. I am satisfied, and find, that Mr Cockerham
was well aware from the outset of the Respondent’s policy
with respect to the way in which weekend work was to be
reimbursed. In this respect, I accept Mr James’ evidence that
he discussed the matter with Mr Cockerham from time to time.
Moreover, I accept Mr James’ evidence that, following repre-
sentations from Mr Cockerham, the Respondent, in adjusting
his salary, took into account that it was difficult, if not impos-
sible, for him to take time off in lieu. I am satisfied, and find
too, that Mr Cockerham was aware of that fact, albeit that he
did not accept that sufficient allowance had been made by the
Respondent. It is not, as counsel for Mr Cockerham suggested,
contradictory that he should be both paid an additional sum
and allowed the benefit of the Respondent’s policy with re-
spect to time off in lieu for weekend work. Rather, I accept the
position to be, as Mr James testified, that the additional pay-
ment was made in recognition of the fact that it was difficult
for Mr Cockerham to take time off in lieu in accordance with
the policy, but that he could still take time off in lieu if his
work allowed. It follows that, in my opinion, this aspect of Mr
Cockerham’s claim must fail.

Somewhat similar considerations apply with respect to Mr
Cockerham’s claim relating to the trip to Japan which never
eventuated. Mr Cockerham claims, and I accept it to be a fact,
that he was promised a trip to Japan by the Respondent’s Man-
aging Director. However, I am far from satisfied that it was
promised to him on the terms in which he claims. In particu-
lar, I am far from convinced that it was to be a holiday, as Mr
Cockerham claims.

It seems to be accepted that the promise made to Mr Cockerham
by the Managing Director grew out of an offer to the whole of
the Respondent’s national sales team to go on a “Sales Incentive
Trip to Japan”. The memorandum notifying staff of the trip indi-
cated that the trip was planned to coincide with the 1993 Tokyo
Motor Show “in conjunction with a full itinerary of company
activities”, including the company’s head office and “factory
sites”. That trip never eventuated because the sales targets ex-
pressed as a condition precedent were not met by any members
of the Respondent’s sales staff. Mr Cockerham, however, ap-
pears to have been offered a trip because he was the most
successful sales person. Although that should be seen as a fresh
offer, it too appears to have been intended, at least by the Man-

aging Director who made the offer, to be a business trip. In a
note to Mr Cockerham, the Managing Director refers to the Re-
spondent’s “obligation of providing a business trip for you to
Japan, as previously discussed”. Overall, my impression is that
what Mr Cockerham was offered was a business trip to Japan.
That being the case, it is difficult to see what the value of the lost
benefit actually is.

In any event, it is not clear to me that the offer was intended
to produce the contractual consequences which Mr Cockerham
now claims. In a memorandum to the Managing Director indi-
cating that for personal reasons he was unable to accept the
trip, Mr Cockerham asked “to be considered” for another trip
at some future time “if such an opportunity should be forth-
coming”. At the very least, it seems clear from the
memorandum tendered in connection with the offer that it was
to be taken at a time convenient to the Managing Director.
Unless and until that time arose, no entitlement could fairly be
said to have arisen. Certainly there is nothing to suggest that,
if it were not taken prior to the termination of his employ-
ment, the Applicant would be paid the cash equivalent of the
locomotion and accommodation costs. Furthermore, it is ar-
guable that the entitlement, if there be such, is not one which
arises “under” Mr Cockerham’s contract of employment with
the Respondent, as is required for the Commission to have
jurisdiction to entertain a claim in respect of it, but rather arises
out of such a contract. The Commission is a statutory tribunal
of limited jurisdiction, which relevantly is confined to provid-
ing employees with a means of recovering benefits denied to
them under their contracts of employment. It does not have
jurisdiction to deal with alleged breaches of any contract asso-
ciated with employment.

Different considerations apply with respect to Mr
Cockerham’s claim relating to the loss of the use of the motor
vehicle provided to him by the Respondent as a condition of
his employment. Counsel for the Respondent concedes that
that was in effect a part of his salary package and is therefore
a matter which falls well within the scope of the jurisdiction
vested in the Commission. Furthermore, the Respondent con-
cedes that Mr Cockerham is entitled to the benefit for an
additional period of 140 days, being the total of the period of
notice of termination, the period used to calculate the redun-
dancy benefit and the period of accrued annual leave. The
correctness of that concession need not be questioned on this
occasion, although I am not to be taken as endorsing it as a
proper means of calculating the loss.

The Respondent suggests, and Mr Cockerham accepts, that
a fair value for the provision of a motor vehicle of the kind in
question is $30.00 per day. However, the Respondent argues
that Mr Cockerham is only entitled to such proportion as rep-
resents the private use to which the car was put. Mr Cockerham,
on the other hand, contends that Mr James undertook that the
Respondent would pay him at the rate to be advised for the
140 days. Mr James acknowledged having told Mr Cockerham
that that rate would be $30.00 a day, although now says that
the Respondent is prepared to pay that at the discounted rate.
In light of that acknowledgment, and in light of the written
undertaking given by Mr James, the Respondent should, in
my view, not now be heard to say that a true measure of Mr
Cockerham’s loss was other than $30.00 a day. In any event,
the Respondent’s contention that this sum should be discounted
by the extent to which the motor vehicle was used for business
purposes rather than for pleasure is somewhat artificial. Mr
Cockerham’s real loss is the lost opportunity to have the car
available for personal use virtually at his whim. To have that
opportunity, on the Respondent’s concession, Mr Cockerham
would need to outlay a sum in the order of $30.00 per day. In
those circumstances perhaps it is not unreasonable that he be
reimbursed for his loss on the basis stipulated in the written
and verbal acknowledgment made by Mr James.

It follows that, in my assessment, Mr Cockerham is entitled
to recover, as he claims, the sum of $4,200, by way of a con-
tractual benefit denied to him in respect of that part of his
salary package which included a provision of a motor vehicle.

It remains to consider the claim by Mrs Cockerham. There
was some debate between the parties as to when she com-
menced employment with the Respondent. In this respect, I
accept the evidence of Mr James that she was not formally
employed by the Respondent until the beginning of April 1995.
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His testimony is supported in this regard by material before
the Commission, which suggests that it was not until the of-
fice was restructured in 1995, when Mr Cockerham was
appointed Sales Manager, that Mrs Cockerham was offered
employment with the Respondent. I accept that before that
time Mrs Cockerham helped out with the administrative du-
ties when the Respondent’s office was at the house of Mr &
Mrs Cockerham. Furthermore, it is beyond question that at or
about this time she was paid money by the Respondent, but, as
I find, it was really at the direction of Mr Cockerham. I accept
Mr James’ evidence that, prior to 1995, Mr Cockerham’s ac-
crued annual leave and bonuses were paid to Mrs Cockerham
as a means of reducing Mr Cockerham’s tax liability. Memo-
randa regarding the payment of that allowance tendered by
the Respondent clearly indicate that the payment was made to
Mrs Cockerham on that basis and that otherwise it would have
been paid to Mr Cockerham’s bank account. Those events are
not consistent with Mrs Cockerham being an employee at that
time. On the evidence tendered, I am not satisfied, even on
balance, that Mrs Cockerham was an employee before 1995.
In any event, in the view I take of her claim, the difference is
inconsequential.

For the reasons already advanced in respect of the termina-
tion of the employment of Mr Cockerham, I am satisfied and
find that Mrs Cockerham was dismissed for a valid reason
within the meaning of section 23AA of the Industrial Rela-
tions Act 1979. However, although I confess the matter is
borderline, I am not satisfied that the termination of her em-
ployment was overall unfair.

Mrs Cockerham was given approximately two weeks’ no-
tice of her pending termination and paid a little more than a
further two weeks’ pay in lieu of notice. Her employment was
not terminated instantly, as for example occurred in the Cecil
Bros case (supra). Effectively she was given four weeks’ no-
tice of termination in one form or another. On the basis of the
evidence before me, I cannot say that that period was insuffi-
cient, even taking into account that she may have been an
employee for as long as she claims. As with Mr Cockerham,
although she was given approximately two weeks’ notice be-
fore the termination of her employment took effect, there does
not appear to have been any discussion regarding her future.
Whether that was due to her inaction or a refusal on the part of
the Respondent is not clear. Whatever the reason, I consider
the probabilities to be that it would have made little difference
to the Respondent’s decision and because the office was being
closed, it is difficult to see how her position could have been
improved. In any event, as previously mentioned, the process
by which the dismissal is effected is but one factor to be con-
sidered. Regard must also be had to the reasons for the dismissal
and in this case to the magnitude of the package paid upon
termination (see: Leddicoat v. Schiavello Commercial Inter-
viewers (SA) (supra) and the cases therein referred to). For
much the same reasons as already expressed in respect of Mr
Cockerham, I do not consider the reason for her termination to
be in itself unfair. Further, in addition to the payment in lieu of
notice, Mrs Cockerham was given a redundancy payment
equivalent to 10 weeks’ earnings. Having regard to all the cir-
cumstances, most notably the reason for her dismissal, the
length of service and the nature of her employment, I am not
persuaded that what was paid to her was inadequate recom-
pense for her loss of employment.

As with Mr Cockerham, Mrs Cockerham seeks to recover
payment for the time she spent working for and on behalf of
the company at weekends. In her case the Respondent appears
to challenge the fact that she was working on the occasions
she claims to have worked. As I understand it, the Respondent
contends that she was merely accompanying her husband. In
the view that I take of the matter, it is unnecessary to resolve
that question.

For the same reasons as advanced in respect of the claim
made by Mr Cockerham, I am far from convinced that Mrs
Cockerham has an entitlement to payment in lieu of time
worked on weekends. I accept the position to be, and find, that
she was employed under a contract which provided for a fixed
number of hours per week, namely 20. Moreover, I accept,
and find, that it was a term of her employment that “no extra
hours would be approved”. There is no evidence to suggest
that any extra hours were approved, although it is clear, and I
accept it to be a fact, that, as with Mr Cockerham, she lodged

timesheets showing that she worked on weekends. There is no
evidence to suggest that the Respondent ever agreed to pay
her for those extra hours. Rather, the evidence is that the Re-
spondent’s policy relating to weekend work applied to her, as
much as it did to other employees. Indeed, to his credit, coun-
sel for Mrs Cockerham did not put the claim on the basis that
additional hours had been approved for payment, but rather
that she was entitled to time off in lieu, the benefit of which
she had not taken. Since her only entitlement was to take time
off in lieu and since, as I find, there was no agreement to pay
accrued time off in lieu upon termination of her employment,
her claim must fail.

It follows that, in my judgement, Mr Cockerham is entitled
to recover $5,200 (being approximately 280 hours’ pay) as
and by way of compensation for his unfair dismissal and a
further $4,200, in each case subject to any tax liability, as and
by way of a denied contractual benefit.

The claim brought by Mrs Cockerham should be dismissed.
Appearances:  Mr A.R. Paternoster of counsel on behalf of

the Applicants.
Mr M. Jensen of counsel on behalf of the Respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Terence Cockerham

and

Clarion Australia Pty Ltd.

No. 107 of 1997.

15 May 1997.

Order.
HAVING heard Mr A.R. Paternoster of counsel on behalf of
the Applicant and Mr M.E.S.H. Jensen as agent for the Re-
spondent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby—

(1) DECLARES that the Applicant was unfairly dis-
missed from his employment with the Respondent
on or about 13 January 1997;

(2) DECLARES that it is impracticable to reinstate the
Applicant in his former employment with the Re-
spondent;

(3) ORDERS that the Respondent pay to the Applicant
the sum of $9,400 (being $5,200 as compensation
for the unfair dismissal and $4,200 as payment of a
benefit denied to him under his contract of employ-
ment) within seven days.

(Sgd.) G.L. FIELDING,
[L.S.] Senior Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Sylvia Cockerham

and

Clarion Australia Pty Ltd.

No. 108 of 1997.

12 May 1997.

Order.
HAVING heard Mr A.R. Paternoster of counsel on behalf of
the Applicant and Mr M.E.S.H. Jensen as agent for the
Respondent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

THAT the application be and is hereby dismissed.
(Sgd.) G.L. FIELDING,

[L.S.] Senior Commissioner.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Arthur Cowl

and

Steelweld Personnel Pty Ltd.

No. 1835 of 1996.

COMMISSIONER J.F.GREGOR.

13 May 1997.

Reasons for Decision.
THE COMMISSIONER: On the 19 December 1996 Arthur
Cowl (the applicant) applied to the Commission for an order
pursuant to Section 29(1)(b)(i) of the Industrial Relations Act,
1979 (the Act), on the grounds that he had been unfairly dis-
missed from employment with Steelweld Personnel Pty Ltd
(Steelweld).

The respondent in this matter is a labour hire company that
supplies casual labour to industries as demand requires. In Au-
gust 1996 the applicant had offered his name as a potential
employee. His name was recorded in a data base maintained by
Steelweld. In October 1996 it’s client, CSR Humes, had ap-
proached it to supply labourers to work in its concrete products
plant in Welshpool. The applicant was interviewed by Isobel
Fernandez on behalf of Steelweld. Ms Fernandez told the Com-
mission that she had some doubts whether she would offer Mr
Cowl to CSR Humes because she found it difficult to check on
his work history. This is because he had only worked on two
short occasions in the last ten years. However, she decided to
‘give him a go’ and offered him to CSR Humes for work.

The applicant was sent to CSR Humes Welshpool factory where
he went through a safety induction and commenced work. Ac-
cording to the applicant he had raised issues concerning safety
during the time he was at CSR Humes. He tried to see the safety
officer but had been unsuccessful in doing so. He had commenced
work on or around 8 October 1996 and on 28 November 1996
when working in the precast pipe section, raised concerns about
an overhead crane which was used for stripping and assembling
formwork for pre-cast pipes. He had also made known his con-
cerns to Worksafe over safety in the pipe section. He had been
assured by his supervisor at CSR Humes that the area was safe
but he was not so sure. The applicant states that when he took on
the assignment at CSR Humes he was told it was for long term,
at least beyond Christmas and could possibly lead to permanent
appointment. He said that on 28 November 1996 after he re-
turned home from work he contacted Worksafe about his concerns
with safety. He also contacted CSR Humes over the safety is-
sues. Half an hour later Mr Fernandez from Steelweld rang and
told him words to the effect that there was no more work for him
but should CSR Humes, in the future, require any more labour-
ers he would be hired. According to the applicant CSR Humes
had no complaints about his work at least none they expressed
to him. He thought that there was something sinister behind CSR
Humes sending him back to Steelweld because more workers
were taken on immediately after he left. The applicant was sus-
picious that his complaints about safety were the reason.

According to Steelweld the events involving the applicant
followed a similar pattern to many of their employees. Their
various clients make requests for particular types of labour
which Steelweld fill. If the client no longer requires the labour
they advise Steelweld who withdraw the employees, but they
remain on Steelweld’s books as an employee. This is what
happened with the applicant. According to the evidence of both
Mr and Mrs Fernandez, the applicant knew that was his situa-
tion because after the 28 November 1996 he continued to ring
Steelweld to enquire whether there were any new placements
for him. He had restrictions where he could be placed because
of his personal situation but nevertheless he continued to make
requests for jobs. According to the evidence of Mr Fernandez,
the applicant would have been placed if work had been avail-
able but there was none because there were no requests from
clients for labour in the areas where the applicant was skilled.
This, according to Mrs Fernandez, was an extremely narrow
area because due to his very short work period over the past
ten years the applicant could at the most be a general labourer.
According to the evidence given on behalf of Steelweld the

reason that the applicant was eventually not offered work was
because of his personal conduct. That conduct resulted in Mrs
Fernandez obtaining restraining orders against the applicant
and it was clear from his continued conduct that a resumed
employment relationship would be impossible.

The Commission heard evidence from Mr Rajah, an officer
of Worksafe, who gave evidence that the applicant had made
safety complaints. In view of my findings in this matter I have
no need to explore those other than to say that Worksafe ap-
pears to have executed its responsibilities quickly and
thoroughly. There is no dispute that the applicant made com-
plaints about safety and that Worksafe acted upon them. The
Commission also received evidence in the form of extracts of
transcript in the proceedings between Mrs Fernandez and the
applicant which related to the granting to Mrs Fernandez of a
restraining order against the applicant. In Exhibit C2 the Com-
mission received an employment separation certificate which
had attached to it a note to the Department of Social Security.
The note indicted that the applicant had commenced work for
Steelweld as a casual employee on the 8 October 1996, that
his assignment was completed on 28 November 1996, that he
was, at the 9 December 1996, registered for work on
Steelweld’s “availability log book” and would be so until such
time as suitable job vacancies become available or that he no-
tified Steelweld that he no longer required work. The
employment separation certificate had been supplied at the
request of the applicant.

This claim is bought by the applicant as an individual em-
ployee. The jurisdiction of the Commission to deal with such
a claim is limited by Section 29(1)(b)(i). The Commission can
only be involved if the applicant has been dismissed by the
respondent as he claims. If he has not been dismissed or was
not dismissed then his claim fails through want of jurisdiction
(see discussion of these matters in Healey v. Targaze Pty Ltd
T/A Integrated Workforce No. 1439 of 1996, by Beech C with
whom I agree).

On the evidence it appears that Steelweld is an organisation
which is commonly described as a labour hire company. Its
function is to provide temporary labour for its various clients.
The type of employment arrangement is not an unusual one
particularly in the casual employment area. Steelweld had en-
tered the applicant on its books after he had submitted his name.
It took some months before he was offered work but eventu-
ally he was given work at CSR Humes plant in Welshpool.
The applicant worked in a number of sections at the CSR
Humes plant and he made complaints about safety issues to
the leading hand. Another employee who was employed about
the same time, Mr Paul Rogers, verified by letter that the com-
plaints had been made. It is clear that they were from the
evidence from Mr Rajah. Mr Roger’s other contribution to
this matter was that he thought there was plenty of work in the
section where the applicant had been working at the time he
left CSR Humes.

The Commission heard evidence from Isobel Fernandez. I
have no reason to doubt her recollection of the events. In fact
there is not much dispute at all between the parties about the
sequence of events. I also heard evidence from Mr Fernandez.
I have no reason to doubt the truth of his evidence that he
received a phone call from an officer of CSR Humes to tell
him that the services of the applicant were no longer required
at CSR Humes. To him this was no different to many similar
advices he has received from clients. When he received the
advice he contacted the applicant by telephone and told him
that he was no longer required. I accept Mr Fernandez’s evi-
dence that he did not dismiss the applicant at that time. It is
more likely than not, and I so find, that he told the applicant
that his name would remain on Steelweld’s books. That this is
correct is clear from the admissions from the applicant that he
continued to make phone calls to Steelweld well after he had
ceased working for CSR Humes. On the evidence it is open to
conclude that on the 28 November 1996 that CSR Humes told
Steelweld that the applicant’s services were no longer required
by them. Their reasons for doing so I am unable to discover. It
is passing strange that there was no evidence lead on behalf of
the applicant concerning the possible motivation of CSR
Humes employees. The name of the person who told Mr
Fernandez that the applicant was no longer required was well
known. He could have been summonsed and subjected to ex-
amination about his reasons for declining to further use the
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applicant’s services. Because this evidence was not presented
I am unable to reach any conclusion as to whether the appli-
cant is correct in his assertion that he was removed from
working at CSR Humes because of his complaints about safety.
If he was he may have grounds for action under Section 56 of
the Occupational Health, Safety and Welfare Act. However I
must decide the application on the evidence that is before the
Commission. It is clear to me that this applicant was not dis-
missed. The status of his employment contract is clouded by
his ongoing civil litigation with the employer. What I can con-
clude is that it is obvious from the conduct of parties and from
what they said in hearing before the Commission that the rela-
tionship has fundamentally broken down and that Steelweld
no longer regards the applicant as being a person that they
would offer to one of their clients.

Work has not eventuated for the applicant since the 28 No-
vember 1996 but he was not dismissed. Effectively he remained
on the books as a casual employee of a labour hire agency. He
was able to ring and see if any work was available and he did,
however his conduct in the meantime became unacceptable to
Steelweld and was the subject of legal proceedings between
the parties. However the fact remains that the respondent did
not dismiss the applicant and as a result his claim must fail on
jurisdictional grounds.

I add finally that as far as I am able to tell the contract of
employment between the applicant and the respondent does
not oblige the respondent to find work for the applicant. Be
that as it may for the reasons above I find the applicant was
not dismissed as is claimed in the application and this claim
will be dismissed.

Appearances:  Mr T Crossley appeared on behalf of the Ap-
plicant.

Mr A J Randles, The Chamber of Commerce and Industry,
appeared on behalf of the Respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Arthur Cowl

and

Steelweld Personnel Pty Ltd.

No. 1835 of 1996.

COMMISSIONER J.F.GREGOR.

13 May 1997.

Order.
HAVING heard Mr T Crossley on behalf of the Applicant and
Mr A Randles on behalf of the Respondent, pursuant to the
powers contained in the Industrial Relations Act, 1979, the
Commission does hereby order—

THAT the application be and is hereby dismissed.
(Sgd.) J.F. GREGOR,

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Gary Michael Crowe

and

Sea Chrome Marine Pty Ltd.

No. 243 of 1997.

COMMISSIONER C.B. PARKS.
2 May 1997.

Reasons for Decision.

(Given extemporaneously at the conclusion of the
submissions, as edited by the Commissioner.)

THIS matter was first listed for hearing and determination on
26 March 1997. On that date, shortly prior to the time pro-
ceedings were scheduled to commence, a female person who
identified herself to my Associate as the defacto spouse of the
applicant, advised by telephone that he was unable to attend
the Commission however he intended to pursue his applica-
tion. That the Commission took to mean that the applicant had
wrongly assumed that an adjournment to another date would
be automatic. At the commencement of that proceeding, the
situation of the applicant was made known to counsel for the
respondent who thereupon sought the dismissal of the appli-
cation. The Commission, being satisfied; that the applicant
intended to pursue his application; that he acted out of igno-
rance in not being represented at the scheduled hearing; and
that the respondent would suffer no prejudice other than the
witness costs regarding attendance at that proceeding, ad-
journed the matter to a date to be fixed and informed the
respondent that the Commission would look favourably upon
a future application regarding costs associated with the ad-
journed proceeding.

On 26 March 1997, the same day as the earlier proceeding,
I caused my Associate to write to Mr Crowe in the following
terms—

“The Commission today received telephone contact
from a Ms Girdlestone who purported d to act on your
behalf and requested an adjournment of the hearing listed
for 10.30 today. The request for adjournment was later
considered by the Commissioner at the hearing where the
respondent objected to the adjournment and asked that
your application be dismissed. Commissioner Parks de-
cided to grant the adjournment, however in view of the
late request for an adjournment and there being no ap-
pearance on behalf of yourself at today’s hearing, the
respondent was informed that the Commissioner would
look favourably upon their application for costs regard-
ing today. The Commission will notify you of the new
hearing date forthwith.”

It subsequently followed that on 8 April 1997 a notice of
hearing was forwarded to the address of the respondent advis-
ing that the matter would be heard this day, 2 May 1997 at
9.00 am. This date, and particularly the time scheduled for the
commencement of proceedings, having been selected to meet
the needs of the applicant, was fixed with the approval of the
respondent.

Today the applicant has again failed to attend, or be repre-
sented before, the Commission. The commencement of
proceedings has been delayed and during that period my As-
sociate made telephone contact with Mr Crowe who initially
informed her that “the hearing slipped his mind” but then stated
that he would not be attending notwithstanding, he was in-
formed that the Commission may proceed to dispose of the
application and he was reminded that costs may be awarded
against him. I am satisfied that he has had ample opportunity
to pursue his application, it will prejudice the respondent if
the matter were to be further adjourned, and given what has
transpired another adjournment would offend against the pub-
lic interest. I will therefore dismiss the application.

Counsel for the respondent sought an award of costs in rela-
tion to four items, three of which go to the wages due to a Mr
John Callaghan and a Mr David Nissaro, for a period of four
hours at $22.00 and $11.00 per hour, respectively on 26 March
1997, and for Mr David Nissaro, for a period of three hours at
$11.00 per hour, on this date, 2 May 1997. Those three items
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total $88, $44, and $33 respectively. The premises of the re-
spondent are located in the Fremantle area. Travelling costs
for one motor vehicle from that location to the Commission
and return are claimed at the rate of 40 cents per kilometre for
a 36 kilometre return trip on each of the three occasions the
respondent has attended the Commission to participate in pro-
ceedings on 20 February, 26 March, and 2 May, 1997. An award
of $43.20 is sought.

It is not common practice for the Commission to award costs
however the applicant in this matter has acted solely with self
interest and has had no regard to the consequences for the
respondent. An award of costs which arose as a direct conse-
quence of the application before the Commission ie travelling
costs claimed will therefore be granted. Although the attend-
ances of Messrs Callaghan and Nissaro prevented them
engaging in productive work for the respondent during those
periods, the payment of their wages by the respondent is the
usual liability of the respondent and they do not, in their en-
tirety, constitute a loss to the respondent. The wages element
of the claim is therefore refused.

Appearances:There being no appearance on behalf of the
applicant.

Mr N. Friedman (of Counsel) appeared on behalf of the re-
spondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Gary Michael Crowe

and

Sea Chrome Marine Pty Ltd.

No. 243 of 1997.

27 May 1997.

Order.
HAVING heard Mr N. Friedman (of Counsel) on behalf of the
Respondent and there being no appearance on behalf of the
Applicant, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

THAT application No. 243 of 1997 be and is hereby
dismissed; and

THAT Gary Michael Crowe pay to Sea Chrome Ma-
rine Pty Ltd costs of $43.20, within 21 days from the date
of this Order.

(Sgd.) C.B. PARKS,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Michael Hart

and

Robowash Pty Ltd.

No. 1661 of 1996.

12 May 1997.

Reasons for Decision.
SENIOR COMMISSIONER: The Applicant was formerly
employed by the Respondent as its production supervisor. He
asserts that he was dismissed from his employment on or about
4 November last. In consequence, he claims to have been de-
nied benefits under his contract of employment. Those benefits

are a redundancy payment in the sum of approximately
$20,444; remuneration for the balance of the term of his con-
tract of employment in the sum of approximately $18,173;
and payment in lieu of notice of termination amounting to 16
weeks’ wages or approximately $12,115. By these proceed-
ings, the Applicant seeks to recover those monies as being
benefits denied to him under his contract of employment. Ini-
tially, the Applicant also sought to recover certain annual leave
entitlements, but that aspect of the claim has been settled and
now no longer forms part of this application.

The Applicant is a tradesman welder. He began employment
with the Respondent early in 1993 principally as a welder and
technical assistant. The Respondent was then in a developing
stage and, as its business grew, employed more welding and
other staff to the point where, in February 1995, the Applicant
was appointed as the Respondent’s production supervisor. As
such, he was required to manage all aspects of the Respond-
ent’s manufacturing process, including “maintenance of
building and machinery within predetermined budgetary limi-
tations ensuring that products comply with company quality
and delivery requirements”. Amongst other things, he was re-
sponsible for controlling and co-ordinating resources of the
fabrication and assembly department; for promoting and main-
taining sound industrial relations, personal health and safety
practices in accordance with Awards, Acts, Agreements and
company policies; and for disciplinary measures in regard to
poor performance, poor attendance and other misdemeanours.

Apart from a written job description, the terms and condi-
tions of the Applicant’s employment with the Respondent
appear to have been the subject of verbal arrangements until
mid-1995 when the Applicant entered into a written contract
confirming his position as production supervisor. So far as is
material that contract, by clause 10, provided—

“The commencing date of your employment under this
agreement, is confirmed as 4th January 1993 with the
conditions in this letter being from 1st May 1995. The
term of appointment is for a period of two years.
In addition the company has the right to dismiss any em-
ployee without notice for misconduct, becoming a
bankrupt, becoming of unsound mind, being convicted of
a criminal offence, becoming permanently incapacitated
by accident or illness or serious or persistent breach of
the employee’s terms and conditions of employment. In
the case of such breach only the Base Remuneration Pack-
age and benefits will be paid up to the time of dismissal.
In the case of the company terminating your employment
other than by summary dismissal and where the Com-
pany is subject to Merger, Acquisition, Re-arrangement,
Re-construction, Liquidation or Receivership you will be
entitled to receive a redundancy termination payment, but
which will be not less than three (3) months Base Salary
Package applying at the time of termination, plus 4 weeks
for every year of service.”

Under that contract he was to receive a base salary package
of $36,400 per annum to be reviewed annually. It is common
ground that in August 1995 the package was increased to
$39,375.

It is common ground, too, that by about the middle of 1995 the
Respondent was in need of extra funds. Those funds were pro-
vided by a Mr Jasper who, in early January 1996, became the
managing director of the Respondent. Mr Jasper insisted, as a
condition of advancing those funds, that the Respondent’s staff-
ing levels be reduced and, in particular, the number of managers
be reduced. As a consequence, the staffing levels were reduced
by almost two-thirds, although the Applicant continued to retain
his position as production supervisor. However, after Mr Jasper
became managing director, he indicated to the Applicant that he
thought that he should spend more time on the workshop floor
performing what he regarded as “productive work” and doing
less administration. Mr Jasper and his advisers apparently took
the view that there were so few people for the Applicant to su-
pervise that he was not fully occupied in a supervisory role. In
any event, they concluded that the Applicant could more gain-
fully be employed on the workshop floor rather than as a pure
administrator. The Applicant disagreed with this assessment,
although from time to time for brief periods, as the circumstances
required, performed some work normally carried out by his sub-
ordinates on the shop floor.
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It appears that nothing changed significantly with respect to
his position until 1 November last. On that day, Mr Jasper in-
formed the heads of the Respondent’s various departments, one
of which was the Applicant, that there would be changes in the
Respondent’s management structure. These changes were said
to be necessary in order to make the company more profitable.
In particular, he informed them that there was no longer to be a
“workshop foreman”, as Mr Jasper described the Applicant. The
Applicant’s position, as production supervisor, was to be abol-
ished and he was thereafter to be employed in the workshop
principally as a tradesman welder at his existing level of remu-
neration. In short, the Applicant says he was told that he was to
be a welder on the workshop floor rather than an administrator.
The administrative functions he performed were to be transferred
to other employees, notably the purchasing functions were to be
given to the purchasing officer in the main office. The Applicant
was surprised and upset by this revelation and responded by
sending a memorandum to Mr Jasper asserting that the change
was unwise and, in effect, indicating that he would accept the
decision only if he received written indication that his “position
as production supervisor has been made redundant”. Such an
indication was not forthcoming and, after a series of meetings
designed to resolve the impasse, the Applicant indicated that he
could not accept the employment being offered to him and was
leaving the Respondent’s employ. This he did on or about 12
November last. The Applicant says he had no option but to leave
because it was untenable for him to go and work on the shop
floor, having regard to his previous managerial oversight of the
workshop. He says that he would not be respected by the em-
ployees there. In essence, the Applicant says that the Respondent
was in breach of its contract with him by unilaterally changing
his duties to such an extent that he was entitled to treat the con-
tract as at an end. On this basis, the Applicant claims to be entitled
to the benefits outlined by virtue of the provisions of his contract
of his employment, in particular clause 10.

The Respondent opposes the claim. The Respondent con-
tends that the Applicant’s duties were not significantly altered
by the change and, moreover, says that he had previously sanc-
tioned the change by working as a welder without complaint.
It argues that the Applicant abandoned his employment and
therefore has no entitlement to the benefits claimed under his
contract of employment. In particular, the Respondent argues
that the provisions of the contract, with respect to redundancy
on which the Applicant relies, have no application in the cir-
cumstances outlined by the Applicant. It contends that the
Applicant was not made redundant. All the functions he was
required to perform are still required to be performed by the
Respondent, albeit not any longer by the Applicant. Further-
more, counsel for the Respondent argues that these provisions
of the contract do not have application simply where a person
is made redundant, but only where the redundancy occurs as a
result of a merger, acquisition, rearrangement, reconstruction,
liquidation or receivership. In this respect the contract should
be read as applying to events affecting the company itself rather
than employment relationships within the company. If, con-
trary to the Respondent’s contention, the Commission finds
that the Applicant’s duties were changed to such an extent as
to entitle the Applicant to treat the contract as at an end, the
Respondent contends that the only benefit to which the Appli-
cant is entitled is payment of his remuneration package for the
balance of the term of his contract. However, this sum is to be
reduced by earnings and income since he left the Respond-
ent’s employ and, furthermore, regard should be had to the
fact that the Applicant planned to leave the Respondent’s em-
ploy before the term expired to take up full-time studies.

I am left in little doubt that the changes proposed by the
Respondent at the beginning of November last can only fairly
be seen as constituting a significant change to the Applicant’s
duties and responsibilities. In this respect, I accept the Appli-
cant’s testimony and find that he was required to work full-time
“on the tools”, albeit at the same level of remuneration he was
receiving as production supervisor. I do not accept that he was
told that he was to continue to be a supervisor. Not only does
the Applicant deny having been told that, but that is not what
Mr Jasper put on the whiteboard at the time he was notified of
the change. Indeed, the whiteboard records that there would
be no “foreman”. Furthermore, I accept the Applicant’s testi-
mony that he was not told that he was in effect to be the senior
person with authority to control the workforce as if he was the

shop floor supervisor or leading hand. Notably, the Respond-
ent’s management consultant, Mr Durack, testified that there
was little scope for supervision since there were few employ-
ees working on the shop floor to be supervised.

I am quite satisfied, and find, that the task being required
of or offered to the Applicant was, in effect, a new job
substantially different from the old. He was, in effect, be-
ing demoted, at the very least, from a manager to a leading
hand. In my view, it was understating the status of his
position as production supervisor to say, as did Mr Jasper,
that the Applicant was in effect little more than a leading
hand with an office, or to say that he was a foreman. It is
clearly apparent from his written job description that he
was more than a foreman in the traditional sense of that
term. He had to manage the department as well as super-
vise the workforce. In any event, even if the position could
be seen as being that of a foreman, there was a significant
change in that all the managerial functions were taken from
him. In practice, if not in theory, the Applicant was being
asked to work with those with whom he previously man-
aged and it is not at all surprising that he should consider
that this arrangement would provide practical problems.
In all the circumstances, I am satisfied and find that the
Applicant was in reality dismissed from his employment.

There is ample decided authority to hold that a significant
change in the status or content of a job constitutes a construc-
tive dismissal where the employee refuses to accept the change.
Where, as here, there has in effect been a unilateral demotion,
the courts have almost invariably found that change to consti-
tute a dismissal (see: O’Connor v. The Argus and Australasian
Limited [1957] VR 374; “Truth” and “Sportsman” Limited v
Molesworth [1956] AR (NSW) 924). That is no less the case
because the change is forced on the employer because of eco-
nomic or other circumstances (see for example: Coleman v.
SNW Baldwin [1977] IRLR 342). In recent times, after much
debate, it has been held that, for the purposes of the Federal
unfair dismissal legislation, a demotion where the employee
remains in the employ of the Respondent does not constitute a
dismissal from employment (see: Brackenridge v. Toyota Motor
Corporation Australia Ltd (1997) 41 AILR 3-454). That, how-
ever, is not the case here. The Applicant no longer remained in
the Respondent’s employ. As has recently been made clear in
respect of a similar claim under the equivalent South Austral-
ian legislation, a demotion which results in the employee
leaving his employment constitutes a dismissal for these pur-
poses (see: Woolworths (SA) Pty Ltd v. Russian (1996) 66 IR
13). In the circumstances, I feel bound to comment on the
decision of the Industrial Relations Court of Australia in Mona-
ghan v. Wiluna Gold Mines Pty Ltd (1996) 40 AILR 3-408. In
that case, an employee, who, as in this case, refused to accept
a lower graded position in preference to redundancy was found
not to have been constructively dismissed. However, in that
case, unlike the present, the employee before resigning received
a redundancy payment and executed a deed releasing the com-
pany from further liability. In this case the Applicant at no
stage accepted redundancy, as appears to have been the case
for Mr Monaghan. In any event, I consider the decision in
Woolworths (supra) to be a more relevant statement of the
law.

Given, as I find, that the Applicant was dismissed from his
employment, it falls to consider whether he has been denied
the contractual benefits he claims. It seems accepted that, if
the Applicant has any entitlement to the monies claimed, it
arises principally under and by virtue of clause 10 of his con-
tract of employment. The Applicant concedes, correctly in my
view, that he is not entitled to recover remuneration for the
balance of the term of his contract, together with reimburse-
ment for lack of notice and the redundancy payment. The
Applicant contends that he is primarily entitled to the redun-
dancy payment, coupled with payment for reasonable notice
of termination.

In my view, the third paragraph of clause 10 must be read,
as counsel for the Respondent argues, not as applying in every
case where an employee is made redundant in his employ-
ment, but only where the redundancy arises out of the
circumstances outlined in that clause. Clearly provisions of
the paragraph referring to “merger”, “acquisition”, “liquida-
tion” or “receivership” have no application on this occasion.
However, contrary to the suggestion of counsel for the
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Respondent, in my view, the circumstances are such as to fit
the description of the Respondent company being subject to
“rearrangement”, if not to “reconstruction”.

I accept, as counsel for the Respondent argues, that concept
of reconstruction normally applies to a financial reconstruc-
tion. However, it is not a normal use of the language to also
speak of financial “rearrangement”. Having regard to the ref-
erence to “reconstruction”, it is difficult to see what is
contemplated by a rearrangement other than a rearrangement
of the personnel or management structure of the company. That
is all the more so having regard to the apparent purpose or
object of the paragraph which is to make provision for the
termination of employment before the expiration of the given
term by reason of redundancy. One of the most obvious ways
in which a person is likely to become redundant is through a
change or arrangement affecting the use of personnel. In my
assessment, it would be odd if the clause being designed to
deal with redundancies did not make provision for rearrange-
ment of the kind now under question.

In my opinion, it cannot be said sensibly that the Applicant
was not rendered redundant. His position was made redun-
dant and with that he became redundant unless he was to take
up, as I find, a different form of employment. He was the vic-
tim of what has, of recent times, become to be known as
“position redundancy” (see: Morison v. Honda Australia Mo-
torcycle and Power Equipment Pty Ltd (unrep) IRCtA—21/2/
97 : No. VI 2241/96; see too: Hawkins & Anor v. Common-
wealth Bank of Australia (1996) 66 IR 322). It is now clear
that when a position is abolished the occupant of that position
is, for these purposes, redundant (see: Gilmour v. Cecil Bros
& Ors (1996) 76 WAIG 4434). As a production supervisor, the
Applicant had clearly become redundant and, for the reasons
mentioned, that was due to a circumstance covered by his con-
tract of employment.

It follows that, in my judgment, the Applicant is entitled to
payment of a sum calculated in accordance with the formula
provided in clause 10 of his contract.

It may well be, as Mr Jasper said in his testimony, that the
provision is unduly generous and it may well be, as he said,
that it was imprudent, given the financial standing of the Re-
spondent, for the then managers of the Respondent to provide
the Applicant with such a contract. However, in the absence of
some misdeed on the part of the Applicant in this respect, as to
which there is no evidence, the Respondent cannot resile from
the contract simply because the new management of the Re-
spondent considers the actions of their predecessors to be
imprudent. Likewise, a change in the shareholding of the Re-
spondent since the contract was entered into does not afford a
sound basis for ignoring the contract, at least on this occasion.

I accept it to be a fact that the Applicant was planning to
resign from the Respondent either later in the year or early in
this year and certainly before the contract ran its full term.
Indeed, I consider the probabilities to be that he would have
resigned at least by the time the academic year had commenced.
However, the fact remains that he was dismissed before he
resigned. In the circumstances, as counsel for the Respondent
rightly acknowledges, whatever his intentions may have been,
they cannot be used to deny him the benefits of the entitle-
ments which his contract gives him in this respect.

As previously mentioned, the Applicant claims, in addition
to the redundancy payment, a payment equivalent to 16 weeks’
pay as and by way of payment in lieu of reasonable notice.
The agent for the Applicant did not really indicate the basis on
which that claim was made. As I understand it, the claim is
based on the proposition that there is an implied term in the
contract entitling the Applicant to reasonable notice of termi-
nation and that notice constitutes, in the circumstances, 16
weeks.

In my opinion, there is no basis for such an implication on this
occasion. Where the parties have taken the trouble to reduce
their contract to writing, particularly to make provision for ter-
mination of employment, only in the most exceptional
circumstances will a further term be implied into the contract.
As the High Court indicated in Byrne v. Australian Airlines Ltd
and Frew v. Australian Airlines Ltd (1995) 61 IR 32, a term will
not be implied if the contract is effective without it. Certainly in
the case of termination due to redundancy in the circumstances
outlined in the third paragraph of clause 10, the contract is not

ineffective. By any measure, the paragraph forms a meaningful
code for governing reimbursement in the case of the company
terminating the employment as a result of the company being
subject to rearrangement, as the Applicant asserts, and as I find
occurred. Provision is made for the very circumstances now in
question. A term cannot be implied simply because one or other
of the parties thinks the contract is inequitable without such a
term. In any event, the provision in question does not make a
provision merely for a redundancy payment, but for a “redun-
dancy termination payment”. This payment, as its name suggests,
provides for both a payment based on length of service, as is
usually the case for redundancy payments and for a payment of
not less than three months’ base salary, as might be expected for
a payment in lieu of notice. Thus the payment appears to take
into account lack of notice and incorporate a measure of reim-
bursement for the same.

In the circumstances, it is unnecessary for me to consider the
other aspect of the Applicant’s claim. In my judgment, he is
entitled to the redundancy payment only, based on the formula
outlined in his contract. Having regard to that formula, the Ap-
plicant is entitled to three months’ pay plus a further 12 weeks’
pay, being four weeks for “each year of service”. He has com-
pleted three years. There does not appear to be an entitlement to
a pro rata payment for partially completed years of service. On
this basis, I calculate his entitlement to be 25 weeks’ pay, i.e. the
sum of $18,930.25, subject to any taxation liability.

Appearances:  Mr T. Houweling as agent for the Applicant.
Mr A.J. Randles as agent for the Respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Michael Hart

and

Robowash Pty Ltd.

No. 1661 of 1996.

12 May 1997.

Order.
HAVING heard Mr T. Houweling as agent for the Applicant
and Mr A.J. Randles as agent for the Respondent, the Com-
mission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—

THAT the Respondent pay to the Applicant the sum of
$18,930.25 subject to any tax liability in payment of a
benefit denied to the Applicant under his contract of em-
ployment with the Respondent.

(Sgd.) G.L. FIELDING,
[L.S.] Senior Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Charri Hearne

and

Dajin Pty Ltd trading as

The Well Book Shop.

No. 1263 of 1996.

COMMISSIONER S.A. CAWLEY.

27 March 1997.

Reasons for Decision.
THE COMMISSIONER: This application is made under sec-
tion 29(1)(b) of the Industrial Relations Act, 1979. By it Charri
Hearne (“the applicant”) claims she has been harshly, oppres-
sively or unfairly dismissed by Dajin Pty Ltd trading as The
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Well Book Shop (“the respondent”) and had been denied con-
tractual benefits due under the contract of employment. So far
as the latter claim is concerned the applicant conceded at the
hearing that the only issue between her and the respondent
involved whether the employer had formally carried through
to enable the release of superannuation payments from the rel-
evant fund. In effect the contractual benefits claim was not
proceeded on save for a claim for superannuation as an ad-
junct to any order for compensation for contractual benefits
lost.

The respondent’s business is the retail of books. It operates
in a converted suburban house with a book shop in front and a
cafe at the rear for use by its customers. The operation is a
small business with one of the two principals of the respond-
ent (Ms Denise Meyer) managing it. She also is directly
involved in sales. Another employee is also engaged in book
sales work. A chef is employed in the kitchen. It appears there
are other employees engaged on a part time basis. The busi-
ness is open from 10.00am—10.00pm each day except Sunday
when the closing time is 6.00pm. The business had been open
less than two years at the time of hearing.

The applicant was engaged on 21 July 1996 under a federal
government subsidised employment scheme (Jobstart) to carry
out work associated with the cafe such as waiting on tables
and assisting in the kitchen. She reported to the chef (Ms Ann
Moore) who in turn reported to Meyer. The term of the con-
tract for the purposes of the subsidised scheme was four months.
There is nothing to suggest in this or any other aspect of the
contract that there was a fixed term of employment. The ap-
plicant’s hours of work were 9.30am to 5.00pm
Sunday-Thursday inclusive. At the time of dismissal the ap-
plicant had been employed by the respondent for approximately
eight weeks. The contract of employment ended on 17 Sep-
tember 1996 when the applicant was dismissed by Meyer. The
applicant was paid one week’s wages in lieu of notice.

The respondent says the decision to dismiss the applicant
was taken after the applicant’s work deteriorated in the latter
part of the employment. It says that this was manifested by a
lack of attention, inadequate work on occasions in the kitchen,
inadequate provision of services to customers and the enter-
ing into of an arrangement with an employee engaged in the
book retail side of the business to exchange shifts without the
knowledge of either her immediate manager Moore or of
Meyer. The applicant denies that her work was not up to stand-
ard or that any of the other concerns identified by the respondent
were either justified and/or drawn to her attention for remedy.
She complains that she was given no or inadequate opportu-
nity to confront any problem and was denied natural justice
when the respondent decided to dismiss her.

The applicant does not seek re-employment in the position
from which she was dismissed. Instead she seeks compensa-
tion from the respondent. In the claim as filed the compensation
sought was the payment of $2,611.50, a sum which included
claimed amounts for the purchase of prescribed clothes to wear
while on duty. By the time of hearing this amount was sought
to be varied to $2,625.00 plus $1,500.00. It appears prior no-
tice had been given to the respondent of this by the applicant.
In any event the objection of the respondent to any compensa-
tion or order for payment of monies was maintained but no
objection to the variation itself was pursued. In submissions
on behalf of the applicant it was put that the amount of
$2,625.00 had been arrived at having regard for the period of
unemployment of the applicant and mitigation by way of so-
cial security benefits and subsequent other employment.

In accordance with section 32 of the Industrial Relations
Act, 1979 there were attempts by the Commission to facilitate
discussions between the parties but these were not successful
and no conciliation proceedings took place.

The applicant gave evidence on her own behalf and Ms
Meyer and Ms Moore gave evidence on behalf of the respond-
ent. Much of the evidence of Moore and Meyer went to
criticisms of the applicant’s work. According to them there
was a deterioration in the applicant’s performance from about
the middle of the eight week period on and that these were
drawn to her attention.

Moore told of an occasion when she arrived at work in the
early evening to find that the applicant had not cleaned up the
food preparation area. She confronted the applicant the

following day and complained to Meyer. However it is the
evidence of Meyer and the applicant that the applicant was
actually given permission by Meyer to leave when she did.
The applicant says Meyer stated she would carry through on
the kitchen work herself whereas Meyer says she had under-
stood there were only a couple of dishes to be washed up and
did not expect Moore’s complaint.

And there is evidence of a meeting involving the applicant,
Meyer and Moore. The applicant’s evidence is to the effect
that Moore and Meyer mainly were concerned to enquire about
her personal well being, and while work matters were raised,
she was not counselled or warned about her performance.
According to the applicant, Meyer was in fact positive about
her work and encouraging. Meyer’s evidence supports this to
some degree in that she said she was always concerned to give
the applicant “positive feedback”.

In any event it is clear that there was a deterioration in
workplace relations after the kitchen cleaning episode result-
ing at some time in the applicant’s work being communicated
to her by Moore by way of daily written instructions. The ap-
plicant sought to depict this situation as akin to some sort of
personality conflict with Moore only and said she carried out
all the prescribed work; including extra duties. I found this
evidence somewhat disingenuous. It seems obvious that Moore
at least was unhappy with the applicant’s performance and
communicated that to Meyer and to the applicant. However it
appears that this was not translated at any time into an express
warning by the respondent that the applicant’s employment
was at risk and even the criticisms may have been blunted by
Meyer’s somewhat equivocal management style.

There is evidence of this in Meyer’s reaction to two inci-
dents involving the applicant’s absence from work. In her
evidence Meyer criticised the applicant for, early in the em-
ployment, seeking time off later the same day to attend an
appointment with a medical specialist. But Meyer actually gave
permission to the applicant on that day to leave work and did
not, it seems, raise any complaint with the applicant then or
subsequently.

The other incident was clearly a catalyst for the decision to
dismiss on Meyer’s evidence. On Thursday 12 September 1996
the applicant arranged with another employee to swap shifts
so that the applicant would not work on the next Sunday. The
applicant says she had no opportunity to seek approval of this
during Thursday at work and was going to do so on Friday
when she came to pick up that week’s wages. I found the ap-
plicant’s evidence on this point was not convincing. In any
event Meyer heard of the intended shift swap on Friday 13
September 1996 from the other employee, rang the applicant,
criticised her for not seeking permission, and then, without
knowing why the applicant sought not to work as contracted,
actually approved the applicant’s paid absence from work on
the Sunday; albeit the inconvenience and cost involved was a
criticism levelled against the applicant in the hearing.

The next contact between the applicant and Meyer was that
Sunday when the applicant telephoned her to advise that she
was unwell and unable to attend work as scheduled on the
Monday. The evidence is that Meyer reacted with words to the
effect that this may be “the last straw” and that she would
discuss the situation with Moore and telephone the applicant
the following day (Monday 16 September 1996). Meyer’s evi-
dence is that she tried to contact the applicant many times the
following day and on Tuesday 17 September 1996 but to no
avail. Contact was actually made by the applicant who says
she telephoned Meyer to advise she was now well for work
and would be attending the following day. It was then that the
employment was terminated by Meyer. Whether the applicant
was entitled to any paid sick leave was not raised and the ap-
plicant actually was paid subsequently for the days she says
she was sick.

Meyer says the applicant knew from the conversation with
her on the Sunday that continuation of her employment was at
risk. However, having regard for all the circumstances I am
not convinced that a presumption of notice or warning can be
made. I think it more likely than not that Meyer, who appeared
to be a solicitous caring person, did not clearly state to the
applicant at any time that her employment was at risk and,
even when she was critical of the applicant’s performance and
attitude on earlier occasions, she likely expressed these
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somewhat equivocally. While I am sure the applicant was not
by any means as unaware of complaint as she claims, the evi-
dence is that she was not clearly confronted on significant
aspects of these by Meyer who had the hiring/firing authority
for the respondent. In this respect, then, the lack of clear warn-
ing, that the decision to dismiss in the manner it was carried
out was unfair.

Having regard for the circumstances I am satisfied reinstatement
should not be ordered. In considering the claim for compensation I
have had regard for the mitigation of the applicant’s loss through
social security payments and other work. A principal consideration
in the context of the maximum compensation provided by the legis-
lation is the very brief period of employment here. I have concluded
a sum equivalent to three weeks’ wages less due taxation should be
awarded in compensation.

I note the respondent’s statements to the effect that the weekly
wage paid inadvertently had been set too high. But, with re-
spect, the conditions to apply to conduct of the contract of
employment is one directly for the parties (the employee and
the employer). The rate paid the applicant during the employ-
ment must be the rate for reference here.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Charri Hearne

and

Dajin Pty Ltd trading as

The Well Book Shop.

No. 1263 of 1996.

COMMISSIONER S.A. CAWLEY.

9 April 1997.

Order.
HAVING heard Mr R Clohessy on behalf of the applicant and
Ms D Meyer on behalf of the respondent, now therefore, I the
undersigned, pursuant to the powers conferred under the In-
dustrial Relations Act, 1979 do hereby declare and order —

1. THAT the applicant was unfairly dismissed.
2. THAT the respondent pay to the applicant a nett sum

equivalent to three weeks wages less taxation within
28 days of the 27th day of March 1997 calculated at
the rate of $409.00 gross per week.

(Sgd.) S.A. CAWLEY,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Gavin Levitzke

and

Western Australian Football Commission Inc.

No. 722 of 1997.

16 May 1997.

Reasons.
SENIOR COMMISSIONER: The Respondent conducts an
Australian Rules football competition consisting of a league,
reserves and colts competition. For that purpose, it apparently
calls for applications at the start of each season for persons
interested in being appointed as umpires in the competition.

Early this year the Applicant made an application to be ap-
pointed as a field umpire. He had umpired in that capacity in
the reserves and colts competitions during the 1995 and 1996

seasons. His application appears to have been accepted by the
Respondent. However, after umpiring a number of practice
games early in March of this year before the 1997 season for-
mally began, he was informed by the Respondent’s senior field
umpire’s coach that his standard of umpiring had not improved
on the previous season and, as a consequence, it was unlikely
that he would make the league list this season. He apparently
was considered to be a good reserves umpire, but not good
enough in the face of competition from others to be selected to
umpire at the league level. In the circumstances, the Respond-
ent’s senior field umpires’ coach considered that it would be
in the Applicant’s best interests for him to pursue a career in
the Sunday or amateur league where he might be given a more
senior umpiring role. Furthermore, the coach considered it
would be in the Applicant’s best interests if he was informed
of this assessment, which was conveyed to him shortly before
the season began.

The Applicant claims to have been “devastated” by this rev-
elation, especially as it came without warning to him. Indeed,
he alleges that one of the Respondent’s accredited observers
of umpires had complimented him at his pre-season perform-
ances. In addition, the Applicant says he was not told of the
deficiencies in his umpiring standards which apparently led
the selection committee to conclude that he would not progress
to the league list. The Applicant asserts that, in the circum-
stances, he was dismissed harshly, oppressively and unfairly
by the Respondent from his employment as an umpire and
now seeks reinstatement in that employment.

For the Applicant to succeed he must first establish that he
is an employee of the Respondent and then that he was dis-
missed from his employment. Once that is established, he must
also establish that the dismissal was either harsh, oppressive
or unfair and that being the case, that he should be reinstated
in the employment, or otherwise compensated by an award of
monetary compensation.

There is a long list of decided authorities to suggest that a
professional sportsman may well be an employee. Many of
those cases are set out in the decision of the Commission in
Bartlett v. Indian Pacific Limited (1988) 68 WAIG 2508 at
2516. To that list of cases the case of News Limited v. Austral-
ian Rugby Football League Ltd (1966) 139 ALR 193, and the
cases therein referred to, could now be added. As pointed out
in the Bartlett case (supra) at page 2514 “the fact that football
is a sport does not mean that a man paid to play it is not thereby
engaged in the employment” even though the income derived
from the sport is not the sole source or even the principal source
of income. However, as the decision of the Federal Court in
Hughes v. Western Australian Cricket Association (Inc) and
Ors (1986) 69 ALR 660 reveals, it is not universally the case
that a person who is paid to play sport in a highly regulated
competition (such as that run by the Respondent) will be an
employee (see too: Adamson v. New South Wales Rugby League
Ltd (1991) 103 ALR 319). In this case, I would have thought it
arguable that the Applicant was not an employee but, rather,
engaged under a contract for the provision of services rather
than under a contract for service. The limited information pro-
vided to the Commission suggests that he was not engaged
under an arrangement akin to those considered in the cases
referred in the Bartlett case (supra) and, in particular, not sub-
ject to the same degree of control in the provision of his services
as were the professional sportsmen in these cases.

In any event, assuming for the present purposes, but without
of course deciding it, that the Applicant was at all material
times an employee of the Respondent, it is highly doubtful
whether the Applicant could be said to have been dismissed
from his employment. At the very best, from his point of view,
he was a casual employee. He was employed, if at all, to work
as and when selected by the selection committee to umpire,
that is, he was employed to work as and when required by the
Respondent. There is little or nothing to indicate that he was
given a guarantee to be selected to umpire each week and I
would be surprised if, indeed, there was such a guarantee. In
the circumstances, his complaint is really that he was refused
employment rather than that he was dismissed from employ-
ment. At least in this jurisdiction there is a significant distinction
between the refusal to employ and the dismissal from employ-
ment (see: The Board of Management Princess Margaret
Hospital for Children v. The Hospital Salaried Officers Asso-
ciation of Western Australia (Union of Workers) (1975)
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55 WAIG 543). A person who is refused employment is not,
for these purposes, dismissed from employment (see: The Or-
ange City Bowling Club Ltd v. The Federated Liquor and Allied
Industries Employees Union of Australia, New South Wales
Branch [1979] AR (NSW) 90; and see too: Howe and Kosier v.
Hutt Street Private Hospital (1987) 54 SAIR 423).

Even if, which seems unlikely, the Applicant could establish
that he had been dismissed from his employment, it is difficult
to see how the Applicant could establish that the dismissal
was unfair in an industrial sense. On his own admission, the
dismissal was related to a perceived inadequacy in perform-
ance. That assessment was made by the Respondent’s selection
committee and it would be incumbent upon the Applicant to
show that this assessment was one not properly open to it. It is
now trite to say that, in considering claims of this nature, it is
not the Commission’s function to act as a surrogate manager
and substitute its opinion for that of the manager but, rather, to
determine whether the managerial decision complained of was
one which was not reasonably open in the circumstances (see:
Robe River Iron Associates v. The Construction, Mining and
Energy Workers Union of Australia, Western Australian Branch
(1989) 69 WAIG 1027). Put in the context of this case, it is not
for the Commission to act as if it were the selection commit-
tee, but, if at all, to make a judgement as to whether the decision
of the committee was reasonably open to it. If, as the Respond-
ent asserts, the Applicant was not selected for umpiring in its
league competition because in his two seasons of umpiring his
group ranking was in the bottom half of all the umpires used
and his personal ranking in each of the two seasons he um-
pired was “average”; because in both seasons he had failed to
obtain Level 3 accreditation and because physical testing early
in the year indicated that his preparation for the forthcoming
season was well below expectations, it is difficult to see how
he could sustain an allegation that the decision complained of
was not one reasonably open to the Respondent. Even if, as
the Applicant alleges, his dismissal came without warning and
he was denied an opportunity to comment on the match re-
ports in an endeavour to show that his umpiring was not
deficient, it does not follow that the dismissal was industrially
unfair. Again, it is trite to say that the procedure by which a
dismissal was effected is but one of the circumstances to be
considered (see: Shire of Esperance v. Mouritz (1991) 71 WAIG
899; Byrne v. Australian Airlines Limited (1995) 61 IR 32).
Where, as I suspect is this case, the factor determining whether
the Applicant is engaged as an umpire depends on his per-
formance by comparison with that of others, the existence, or
otherwise, of warnings is less important than in traditional
forms of employment. Warnings may well enable him to im-
prove in the future, but cannot alter past performances upon
which, presumably, judgement was made as to whether fur-
ther employment should be offered. Moreover, because the
Applicant may think he is a better umpire than the Respond-
ent contends, does not mean that the assessment of the
Respondent is wrong or otherwise unreasonable.

There is, however, an overriding consideration. Whether,
and to what extent, the Commission grants a particular rem-
edy authorised by the Act, in any case, is largely discretionary
(see: Bechara v. Gregory Harrison Healey and Co. (1996) 65
IR 382). As with any matter before it, the Commission is to
exercise its jurisdiction, having regard to “equity, good con-
science and the substantial merits of the matter”. In other words,
in a jurisdiction such as this, the Commission is not simply
obliged to consider the legal rights and liabilities of the par-
ties, but to the practical industrial implications of any decision
it might make. In this respect, I adhere to what I said in the
Bartlett case (supra), namely that “there needs to be some
degree of reality about the enforcement of industrial laws of
this kind; not a blind adherence to academic principles”. Proper
regard needs to be had to the nature of the employment and
the nature of the workplace. It would be intolerable if each
and every umpire and, for that matter, each and every player
in the Respondent’s competition not selected to umpire or play
at the level he expected to umpire or play, complained to the
Commission so that the Commission was to sit in judgement
on the correctness or otherwise of the decision of the relevant
selection committee. Apart from the obvious deleterious ef-
fect it would have on the operation of the relevant competition
and the consequent adverse impact that would be likely to have
on other employees in the industry and on the public, the

Commission is not equipped to make such decisions within
meaningful time limits, if at all. In my view, in claims of this
nature it will rarely be the case that the Commission would
not exercise the power given to it by section 27(1)(a) of the
Act and decline to deal with the matter if, which is doubtful,
the Commission has jurisdiction to deal with such claims.

After seeking independent advice, the Applicant sought leave
to discontinue these proceedings. Essentially for the forego-
ing reasons that leave was granted.

Appearances: Mr G.M.P. Gray as agent for the Applicant.
Mr D.R. Johnson on behalf of the Respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Gavin Levitzke

and

Western Australian Football Commission Inc.

No. 722 of 1997.

16 May 1997.

Order.
HAVING heard Mr G.M.P. Gray as agent for the Applicant
and Mr D.R. Johnson on behalf of the Respondent, the Com-
mission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders-

THAT by leave the application be and is hereby wholly
discontinued.

(Sgd.) G.L. FIELDING,
[L.S.] Senior Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Errol John McGrath

and

Houghtons Tractor & Machinery Sales Pty Ltd.

No. 1460 of 1996.

COMMISSIONER S.A. CAWLEY.

6 March 1997.
Reasons for Decision.

THE COMMISSIONER: By this application Errol John
McGrath (“the applicant”) claims he was denied contractual
benefits due him under a contract of employment with
Houghton’s Tractor and Machinery Sales Pty Ltd (“the respond-
ent”). The respondent denies any contractual benefits are due.

The respondent’s business is the sale of new and second
hand industrial and agricultural machinery. The applicant was
employed in the position of sales representative in or about
November 1994. In June 1996 he resigned to take a position
with another employer who is in the same business as the re-
spondent. The applicant’s employment by the respondent was
remunerated by way of a retainer of $26,000.00 and 10% com-
mission based on the respondent’s gross after completion of a
sale resulting from an order achieved by the applicant.

The applicant’s claim simply is that prior to his resignation
from the respondent’s employ he had achieved a number of
sales for which commission would be due in the normal course
of events but which the respondent refused to pay him.

The respondent’s filed answers to the claim of denied com-
mission payments can be summarised as follows —

• There was no contract in place between the appli-
cant and the respondent;
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• The applicant did not participate in all the require-
ments of the nominated transactions to qualify for
the commissions;

• Some of the transactions had not taken place;
• The applicant actively sought to have some of the

transactions re-written in his new employer’s name
after his commencement there.

So far as this last allegation is concerned, no evidence was
brought by the respondent which went anywhere near estab-
lishing this as fact and so far as the respondent sought to rely
on it by inference in its submissions as reason for denying any
contractual benefits to the applicant, that submission is rejected.

So far as the other preliminary matter raised in the first part
of the answers is concerned it is noted that the respondent
acknowledged at the hearing that an employee-employer rela-
tionship between the applicant and the respondent existed. As
the statement in the answer was not addressed in the respond-
ent’s case, and, there being no evidence produced to support
the contention and there being evidence otherwise, that an-
swer has no force.

Those two answers (one going in effect to “good faith” is-
sues and the other to jurisdiction) now disposed of, the question
of the entitlements claimed remains.

The applicant’s case can be briefly stated as follows. Prior
to his resignation from the respondent’s employ he had ob-
tained signed purchase orders from a number of customers for
machinery which would have given rise to an entitlement to
be paid a commission. The applicant nominated seven orders
which he says could be so categorised and claimed there were
others he could not nominate because the respondent had all
the documents. For the same reason of no access to documents,
he said that the figures cited as the entitlements due on the
nominated orders were as estimated at that time rather than at
the point of sale.

At the hearing the respondent acknowledged the applicant
was due a commission payment amounting to $215.21 on one
sale not raised in the applicant’s claim but submitted that the
applicant was not due any of the claimed benefits under the
terms of his contract because in some cases the sales were not
completed or not completed in accordance with the applicant’s
sales purchase order contract with the customer and/or, if he
was due any benefit under the contract, it could only be at the
rate of 5% (not 10%) because he had not carried through on
the normal services provided to the customer to the point of
finalisation of the purchase.

The applicant acknowledged that he had not carried through
on the usual services provided to the customer because he re-
signed from the employment prior to the completion of those
sales. He went on to say he had never heard of the 5% com-
mission rate in any circumstances, that the 10% rate had always
applied during his employ even when he had not personally
followed through (for instance due to absence on leave) and
that other sales employees had received commission on sales
contracts signed up prior to ending the employment but not
completed by then.

The fundamental question of entitlement goes to the facts of
the contract and performance. There was to all intents and
purposes no written contract but the parties are agreed on the
terms of the contract of employment save as to commission
benefit to apply after the end of the contract between the ap-
plicant and the respondent.

The following conclusions apply with respect to the claimed
sales which have been identified by the applicant.

First, the matter of any reduced commission. I note a wit-
ness for the respondent, Mr G P Millar who said he was a
salesmen at the business and employed the applicant, gave
evidence that a 5% commission applied in cases where the
follow through was not carried through by a sales representa-
tive to finalisation. He went on to say he believed the applicant
would have known about the 5% commission rates applica-
tion because it was common knowledge in the respondent’s
business but acknowledges he never discussed it with the ap-
plicant.

I think it more likely than not that a 5% commission was
paid in the respondent’s business when a sale was not fol-
lowed through in the usual way by the sales representative
who achieved the purchase order but that this was not

invariably the case. The question is whether it was a term of
the applicant’s contract with the respondent. It was not a writ-
ten term of the contract and the evidence is that it was not a
term discussed between the parties. I note the evidence of Mr
Millar to the effect that the applicant should have known about
it and the applicant’s contention that he had never heard of it.
I found the applicant to be a credible witness throughout and
accept that he did not know about any 5% commission. But
that is not the end of it. It seems to me that there is enough
before the Commission as to the nature of the contract of em-
ployment and the conduct of the parties to warrant consideration
of whether it is open to imply that it was a term of this contract
that a 5% commission apply on occasions and have concluded
that it was, but limited to sales contracts arising before the
termination of the contract of employment but incomplete at
the time of termination, for the following reasons.

The applicant acknowledges that his position required fol-
low up services for a customer after the obtaining of a purchase
order. The 10% commission was due on completion of the
sale which usually involved him carrying out these services.
There had been occasions during the employment when these
services were not carried out by him and the 10% commission
rate was still applied. But it seems to me on the evidence that
this is readily explicable in that in the event of his unavailabil-
ity at the time (because of leave or other sales work) it would
be done by another employee (and similarly by the applicant
in lieu of other sales representatives following through on other
occasions). The difference with respect to his claim here is
that the applicant was not only not available to follow through
on these purchase orders, he was unavailable per se because
of his resignation. In these circumstances it is reasonably open
to imply the 10% commission would not be due but that a
lower commission could be implied.

In this context there is the 5% commission basis identified
by the respondent and its witnesses. The respondent seemed
to imply at least that a “sliding scale” of commission could
apply based on the amount of work carried through on in a
particular case or no commission at all would apply if the terms
of a purchase order were varied in some way subsequent to
the applicant’s departure. But the evidence does not support
either. On what was before me, especially the evidence of Mr
Millar, the only any variation from the standard 10% commis-
sion, was a 5% commission to apply in a case where the
applicant was responsible for the original purchase order be-
ing made by a customer but did not follow through under this
contract of employment.

There is no dispute that in the identified sales the applicant
was the sales representative involved in the original purchase
order of the seven items identified in his claim. I have con-
cluded that the applicant is due 5% commission on completion
of sale of each of the items identified in his application. Or
course where there is no completion, no entitlement has arisen
but may still and where there is completion but no gross profit
to the respondent no entitlement will arise.

I note that the applicant has claimed there are other items
the subject of purchase orders on which commission would be
due him but which he has not identified for want of access to
documents held by the respondent. The applicant’s claim in
this respect was not proceeded on and no finding is made here
in relation to it. The order which will issue in this matter will
reflect this as well as the preceding conclusions and a facility
for the establishment of the facts for the purposes of the
amounts of commission which may be due now and/or a facil-
ity for establishing the facts of subsequent completion of
relevant sales.

I also note that the order which issues will not specifically
encompass the commission of $215.21 which the respondent
acknowledges is due in that it is not a commission directly
related to any of the identified sales raised in the applicant’s
claim as filed.

The order will issue in the form of minutes with a speaking
to those minutes if required by either party.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Errol John McGrath

and

Houghtons Tractor & Machinery Sales Pty Ltd.

No. 1460 of 1996.

COMMISSIONER S.A. CAWLEY.

17 March 1997.

Order.
HAVING heard the applicant on his own behalf and Mr C

Houghton on behalf of the respondent, now therefore I the
undersigned, pursuant to the powers conferred under the In-
dustrial Relations Act, 1979 do hereby order —

1. THAT the respondent pay the applicant the sum of
$215.21 within 10 days of the 6th day of March 1997.

2. THAT the respondent pay the applicant a commis-
sion of 5% of the respondent’s gross on completion
of sale of each of the following —

(a) New loader back hoe to Jirah Contracting;

(b) New loader back hoe to G. Keilman;

(c) Two new mowers to G. Keilman;

(d) New tractor loader to Patrick Henry;

(e) Second hand Case 1845B to Jimmy Smith;

(f) New versatile tractor to Ord Laser.

3. THAT the respondent produce for inspection by the
applicant within 15 days of the 6th day of March
1997, or as agreed between both parties, all docu-
ments in its possession involving or relating to the
purchase order of each of the items in 2. hereof and
subsequently up to including the completion of sale
of the item if applicable.

4. THAT in the case of no completion of sale of any of
the items listed in 2. hereof by the time 3. hereof
elapses, then the respondent shall inform the appli-
cant in writing of any subsequent completion of sale
of such item no later than seven (7) days after it has
been effected along with a statement of any com-
mission it says is due the applicant.

5. THAT with respect to 4. hereof the applicant shall
have the right of inspection of the completion of sale
documents in the possession of the respondent for
fourteen (14) days from the date on which the appli-
cant receives such notice after which the right will
lapse.

6. THAT the respondent shall pay the applicant any
commission due within 21 days of the date the noti-
fication of completed sale was forwarded to the
applicant.

7. THAT in the event the applicant exercises a right of
inspection, the applicant shall maintain confidenti-
ality of all the information and/or documents so
accessed, save in the case of an application for en-
forcement of this order or an application for
commission benefits claimed due pursuant to the con-
tract of employment between the applicant and the
respondent which ended in June 1996.

(Sgd.) S.A. CAWLEY,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Anthony Joseph Portolesi

and

Fini Group Management Pty Ltd.

No. 1819 of 1996.

16 May 1997.
Reasons for Decision.

COMMISSIONER A.R. BEECH: On the 22nd November
1996 Fini Group Management Pty Ltd (the company) sum-
marily dismissed Mr Portolesi from his employment as General
Manager of the Construction Division of the Fini Group of
Companies. Mr Portolesi claims that the dismissal is harsh,
oppressive or unfair. The claim is denied.

In this matter the onus is on the company to show that there
is a ground or are grounds upon which the Commission could
find that the dismissal was justified. Even if it does so Mr
Portolesi will have established his claim if he shows that the
dismissal was harsh, oppressive or unfair.
Background

Mr Portolesi commenced employment with the company in
approximately August 1994 as a Contract Administrator. His
contract of employment was principally oral but it was an ex-
pressed written term that his annual salary would be $40,000
gross per annum. He was entitled to the use of a fully main-
tained company vehicle and the use of a company mobile
phone. On the 5th September 1994 his salary increased to
$50,000 per annum. On the 1st October 1994 Mr Portolesi
was promoted to the position of Construction Manager of the
Construction Division with a salary of $80,000 per annum.
On or about the 9th January 1995 he was promoted to the Joint
General Manager of the Construction Division of the Fini
Group with a salary of $100,000 per annum. It is this last
mentioned salary which is at the core of the dispute between
the parties. Mr Portolesi’s evidence is that his salary was
$100,000 net per annum. It is necessary to examine the issues
surrounding this claim in more detail.

Mr Portolesi’s claim is that when he was first introduced to
Mr Adrian Fini, the Managing Director of the Fini Group of
Companies, in July 1994 Mr Fini explained to him his future
intentions to restructure the Group. Mr Portolesi’s recollec-
tion is that it would give him the opportunity to be “an
entrepreneurial type person” running his own division. Mr
Portolesi negotiated his conditions of employment directly with
Mr Fini. He states that those negotiations resulted in an oral
agreement. His initial employment letter (exhibit 4) is seen by
Mr Portolesi as merely a standard employment letter “which
goes to all employees” and did not really reflect his agreement
with Mr Fini. Mr Portolesi became impatient when the pro-
posed restructure did not eventuate as he anticipated. He says
that Mr Fini asked him what he needed to stay with the com-
pany, to “hang in there until the structure is in place” (transcript
p.39). He states that this conversation is where he asked for a
salary of $100,000 net. He states that, although Mr Adrian
Fini stated that no-one in the company was paid that much
money, after some further discussion it was agreed that his
salary would be $100,000 gross but that Mr Portolesi would
have access to a “staff account” which would “gross up” Mr
Portolesi’s wage to the level of approximately $100,000 net.
If Mr Portolesi’s gross salary equalled approximately $60,000
net, the account would provide the balance of $40,000 in serv-
ices. Mr Portolesi states that, on that understanding and with
the express authority of Mr Adrian Fini, he then incurred a
number of expenses on that account. He claims further that,
with the express authorisation of Mr Adrian Fini, Mr Portolesi
gained the company’s assistance in enabling Mr Portolesi to
purchase a house in Dobson Way, Hillarys for $200,000. He
states that in approximately July 1995 he had a discussion with
Mr Fini. Mr Portolesi felt that his work and expectations thus
far were satisfactory but he “needed to have this new structure
in place, that’s what I was really interested in” (transcript p.47).
He states that Mr Fini assured him that progress was being
made in the restructuring but that, as his brother had resigned
his position as head of the construction division, in the interim
Mr Portolesi would be able to “take over his position” with
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his 20% share of the profits of the building division of the Fini
Group of Companies. In January 1996 Mr Portolesi gained
the express permission of Mr Adrian Fini to have his house in
Dobson Place renovated through the company. This he did. At
the time the dismissal occurred the expenditure on Mr
Portolesi’s staff account was $115,928. The expenditure on
the renovation of Mr Portolesi’s house amounted to $325,768.

The evidence from Mr Fini is that he was unaware of the level
of the expenditure. It was drawn to his attention in approximately
July 1996 and when he became aware of the level of expendi-
ture he was shocked. He informed Mr Portolesi that, in the
company’s view, Mr Portolesi had spent the company’s money
greatly in excess of any authorised expenditure. Indeed I am
satisfied that such was his reaction that he used the words “you
have raped me and raped my family” in his conversation with
Mr Portolesi. He required Mr Portolesi to forthwith repay a sum
of money and to reach an understanding whereby the balance of
the expenditure would be eventually repaid.

The negotiations between Mr Fini and Mr Portolesi were even-
tually unsuccessful. Mr Fini’s evidence is that on three occasions
Mr Portolesi agreed with the company that some money would
be repaid and an understanding would be reached about the out-
standing balance. Mr Fini would have been satisfied had this
occurred. However, repayment did not occur and the correspond-
ence shows that matters came to a head on the 8th November
1996 when Mr Fini wrote to Mr Portolesi to formally request a
meeting to see if “we can come to an arrangement which is suit-
able to the company and yourself” (exhibit 3-39). Mr Fini
proposed that, as part of the arrangement, he would consider
allocating a “discretionary bonus Mr Portolesi might otherwise
have received” towards meeting his debt to the company. Noth-
ing was resolved at the meeting on the 11th November. On the
14th November Mr Fini wrote a formal letter of demand for the
repayment of the funds (exhibit 3-41).

Mr Portolesi then engaged a firm of solicitors. His solicitors
wrote a letter to Mr Fini on the 18th November 1996 which
did two things: it claimed that Mr Portolesi did not owe the
company any money at all due to the terms of Mr Portolesi’s
contract of employment and the further understanding alleged
to have been reached between Mr Portolesi and Mr Adrian
Fini that Mr Portolesi would be entitled to a 20% profit share
of the company; and the letter demanded the “immediate pay-
ment of the sum of $19,474.62 being the balance of Mr
Portolesi’s claimed base salary entitlement”. This led directly
to the letter of the 22nd November 1996 which terminated Mr
Portolesi’s employment. It noted that Mr Portolesi’s letter of
the 10th November 1996 to Mr Fini was contrary to Mr
Portolesi’s promises to repay the money; that the expenditure
was regarded as unauthorised and a fundamental breach of Mr
Portolesi’s contract of employment; that the company had given
an adequate opportunity for the issue to be resolved; that Mr
Portolesi “wrongfully asserts” that he is entitled to keep the
value of the expenditure. The company regarded Mr Portolesi’s
conduct as being fundamentally in breach of his employment
contract and summarily dismissed him.

Mr Fini’s evidence is that the company had tried for months
and months to reach an agreement with Mr Portolesi. He would
still, even at the 14th November 1996, have been prepared to
discuss it but he had by then lost trust in Mr Portolesi.

In this regard it is important to note that the dismissal of Mr
Portolesi did not occur simply because Mr Portolesi had in-
curred the expenditure mentioned above. The evidence is quite
clear that no question of dismissing Mr Portolesi arose when
Mr Fini discovered the extent of the expenditure. The com-
pany was prepared to enter into an arrangement about
repayment over time. Mr Portolesi was regarded as a person
with potential long-term employment with the company. I ac-
cept Mr Fini’s evidence that the company was quite prepared
to agree to a long term arrangement. The termination occurred
after Mr Portolesi, eventually, stated that he did not owe the
company any money at all. It was at that point that the com-
pany, for the reasons set out in Mr Fini’s letter of the 22nd
November 1996, decided that there was no prospect of any
continuing working relationship remaining between Mr
Portolesi and the company and dismissed him. I therefore do
not accept any suggestion that the company condoned Mr
Portolesi’s actions by failing to dismiss him as soon as it be-
came aware of the level of expenditure incurred.

The terms of the contract of employment
As both parties recognise, it is necessary to determine the

terms of Mr Portolesi’s contract of employment. If, as he as-
serts, the total expenditure incurred by him was permitted under
the terms of his contract of employment, then the demand of
the company for the repayment of the funds could not be war-
ranted and Mr Portolesi’s refusal to do so could not be a
justifiable ground for dismissal. If, however, Mr Portolesi’s
contract of employment did not permit that level of expendi-
ture to be incurred then the company was within its rights to
demand an understanding be reached regarding the repayment
of the funds and Mr Portolesi’s refusal to acknowledge the
debt would lead the Commission to the conclusion that his
dismissal was not unfair. The onus lies on Mr Portolesi to prove
that the terms of his contract of employment were as he al-
leges.

I find on the evidence that Mr Fini gave Mr Portolesi au-
thorisation to purchase household equipment for Mr Portolesi’s
own personal use and have the accounts sent to the company.
He approved the company assisting Mr Portolesi with the de-
posit for the Dobson Place house. The company also guaranteed
the housing loan for him. As to the staff account operation Mr
Fini admits (transcript p.350) that he did not indicate to Mr
Portolesi any arrangement regarding repayment “by a certain
date”. No limits were set by Mr Fini. I am also satisfied that
Mr Fini gave authorisation to Mr Portolesi to renovate Mr
Portolesi’s house through the company.

The difference between the parties is whether the expendi-
ture incurred was a loan or part of Mr Portolesi’s salary
package. I have set out previously Mr Portolesi’s claims re-
garding his entitlements. Mr Fini is firm in his denial of the
claims. The concept of restructuring was not really canvassed
until early 1995. The salary concept discussed with Mr
Portolesi involved a salary with a discretionary bonus. He re-
calls Mr Portolesi as pushing aggressively for promotion and
title. Mr Fini denies ever discussing with Mr Portolesi his broth-
er’s share of the profits although he did indicate that there
would be an opportunity to earn equity in the new structure of
the company (transcript p.353). He was prepared to assist Mr
Portolesi, such as when he agreed to assist Mr Portolesi to
purchase his house, but it was on the basis that the money was
a loan.

I turn to consider the evidence regarding the operation of
the “staff account” as it related to Mr Portolesi. The Commis-
sion has before it material relating to the operation of what has
been more formally described in the proceedings as the “Staff
Loan Account” system operated by the company. On the evi-
dence, any employee of the company who has been employed
for a minimum period of time is able, with authority, to pur-
chase items in the name of the company for his or her own
purposes. The understanding is that the company is to be re-
imbursed by the employee within the normal billing period.
There are some exceptions. On the evidence, Mr Fini treated
Mr Portolesi as an exception. He understood that Mr Portolesi
had difficult financial circumstances and few possessions. As
Mr Fini stated in evidence, it was unusual to have a General
Manager who was also broke and who asked for money to be
lent to him—it had not happened before (transcript p.448). He
therefore permitted Mr Portolesi to use the Staff Loan Ac-
count for items of expenditure that might not normally have
occurred with other employees. It was an arrangement between
Mr Fini and Mr Portolesi. Even the company’s Financial Con-
troller was not privy to it. However there is no compelling
evidence which shows that the Staff Loan Account, as it was
operated in relation to Mr Portolesi, was to be different from
its usual structure: that it is a loan by the company to the em-
ployee concerned. Certainly, on the evidence produced, Mr
Portolesi put on to the account many bills relating to the day-
to-day running of his household in a manner different to any
other employee. However he has not been able to demonstrate
to the satisfaction of the Commission that his staff account
was other than a loan account. Mr Fini is adamant in his evi-
dence that the use of the account was not part of the salary
package. He was unshaken in cross-examination on the point.
It is the case that Mr Portolesi was never sent an invoice by
the company regarding his staff account, but neither was any
other employee (transcript p.445). Rather, I accept Mr Fini’s
evidence which is to the effect that there “would have been
some off-setting done” between Mr Portolesi’s staff account
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and any discretionary bonus he decided to award (transcript
p.357). This conclusion is supported by the evidence of Mr
Aquarola. Mr Aquarola was called to give evidence by Mr
Portolesi. He was the company accountant during this time.
Mr Portolesi was one of Mr Aquarola’s three superiors. In my
opinion Mr Aquarola gave his evidence truthfully. I accept his
evidence that Mr Portolesi’s account was always regarded as
a debt (transcript p.259a). It was not set up as an expense ac-
count (transcript p.287). He thought a payment of a
discretionary bonus might “square up” the account, although
he did not know whether there would still be a balance out-
standing. It would be a debt until it was paid or “written off”.
In my view the evidence of Mr Aquarola compels the conclu-
sion that Mr Portolesi’s account was a debt owed to the
company until that event occurred. I include in this conclu-
sion a consideration of exhibit 3-15. The document was
prepared by Mr Aquarola. However Mr Fini and the Financial
Controller had not seen it prior to these proceedings. To the
extent that it suggests that the expenditure of $70,153.30 shown
on it was part of Mr Portolesi’s earnings, it stands alone. It is
not enough in the face of this direct evidence to prove Mr
Portolesi’s claim and I do not attach great weight to exhibit 3-
15. Therefore I do not regard Mr Aquarola’s evidence as
showing that Mr Portolesi’s staff account is as Mr Portolesi
would have it. Mr Aquarola did not give evidence that he was
instructed by anyone in authority that Mr Portolesi’s account
would be part of his salary package. I am therefore unable to
conclude that the evidence supports Mr Portolesi’s claim.

I turn to consider Mr Portolesi’s home renovation. The per-
mission given to him by Mr Fini to use the company for this
purpose is not unusual. There is evidence before the Commis-
sion, particularly in relation to a home extension undertaken
by the company’s Financial Controller, that an employee would
be permitted to use the company for the purposes of the em-
ployee’s home extension. That evidence shows that the
arrangement would be a debt to the company to be repaid by
the employee. Once again the evidence before me does not
clearly show that the permission given by Mr Fini to Mr
Portolesi to renovate his Dobson Place home was to be a dif-
ferent arrangement. The evidence does not show that the
renovation of Mr Portolesi’s house would be done as part of
his salary package. It is in fact consistent with Mr Fini’s evi-
dence overall that he had been quite prepared to permit Mr
Portolesi to use the company to help him establish himself.

It was eloquently argued by Mr Cywicki that the authorisa-
tions themselves indicate that the expenditure was part of Mr
Portolesi’s salary because Mr Fini knew that Mr Portolesi
would be unable to repay the money. He did not have the re-
sources and this was known to Mr Fini. However I am inclined
to accept Mr Fini’s evidence over the evidence of Mr Portolesi
on the point. Mr Fini is quite firm in his evidence. Mr Portolesi’s
debt would be cleared over his long term employment with
the company. A combination of his salary and discretionary
bonuses over that time would mean that it was achievable. In
my view that is quite credible. It is consistent with the under-
standing of Mr Delcos under cross-examination when he
referred to his role in assisting Mr Portolesi with the loan for
the purchase of his house at BankWest. It involved the com-
pany paying the $20,000 deposit. Mr Delcos understood that
Mr Portolesi would repay it when he was in a position to re-
pay it. It is also consistent with the evidence that the company
did assist its employees in this manner. I therefore reject the
argument that the fact of the authorisations given to Mr
Portolesi require the conclusion that they were part of his sal-
ary package.

But what is at issue here is not that authority was given by
Mr Fini to Mr Portolesi to use the staff account and to reno-
vate his home. It is the scale of Mr Portolesi’s expenditure on
his staff account and on the total expenditure on the renova-
tion to his house. I find without hesitation that the scale of
expenditure eventually led to Mr Portolesi’s undoing in the
eyes of the company. On the evidence, the scale of expendi-
ture on the staff account is to be viewed differently from the
expenditure on Mr Portolesi’s home renovation. That is not to
say that it is not a debt but merely that Mr Fini had a more
direct knowledge of items on the staff account. Mr Fini knew
that Mr Portolesi was using his staff account for living ex-
penses, at least, part of them (transcript p.403). But Mr Fini
did not monitor Mr Portolesi’s staff account on a month to

month basis although he knew that large sums of money were
going through that account (transcript p.404). Thus, at the time
Mr Portolesi spoke to Mr Fini about Mr Portolesi taking his
family for a holiday in the Eastern States, Mr Fini was aware
of other costs which Mr Portolesi had put on his staff account.
Indeed, at the time of the holiday for Mr Portolesi’s family in
approximately September 1995, Mr Fini did not bother to dis-
cuss Mr Portolesi’s existing level of staff account with Mr
Portolesi when Mr Portolesi sought to have the company pay
for the holiday. Therefore Mr Fini must bear some responsi-
bility for the continuing accumulation of the expenditure on
Mr Portolesi’s staff account. He regards himself as having been
“too soft” (transcript p.399) and that Mr Portolesi took advan-
tage of that.

As to the expenditure on his home renovations when he
sought Mr Fini’s approval Mr Portolesi did not mention the
size of the renovation which he had in mind. I accept the evi-
dence of Mr Fini that, given Mr Portolesi’s circumstances and
that the house had cost $200,000, he assumed Mr Portolesi
intended something in the $30,000 to $40,000 range. That view
is not significantly different from what Mr Hay would have
envisaged and Mr Hay’s evidence supports Mr Fini’s evidence
here. I also have no hesitation in accepting the evidence that
Mr Portolesi spending $365,000 to renovate a $200,000 house
was quite unforeseen by Mr Fini. I am therefore quite certain
in my conclusion that, while the company was prepared for
Mr Portolesi to have some renovation done to his home using
the company’s operations, there was no understanding on the
company’s part that the eventual cost would be $365,000.
Rather, to the extent that any thought was given to it, the im-
plicit understanding of the company would be somewhere in
the region of $60,000 in total. I note that when Mr Portolesi
applied for the building licence to renovate his home, he him-
self quoted a cost of $80,000 (exhibit C), although no-one other
than himself knew of the figure quoted. I therefore accept that
when the cost of the house renovation became apparent and
Mr Fini understood that the cost was going to be $210,000 he
expressed his shock at this amount (transcript p.368). The next
cost estimate was $270,000 plus and he was unaware that the
costs would be $300,000 (transcript p.369). It certainly does
not assist Mr Portolesi’s credibility for him to state that he
himself was unaware of the total cost when he discussed it
with Mr Fini in the meeting of the 19th June 1996. The work
was done on his instructions. In my view, it ill behoves Mr
Portolesi to state his construction experience and his title and
position as General Manager of the Construction Division of
the Fini Group and yet to have to admit that he was “horribly
wrong” (transcript p.125) in relation to the cost of his own
home renovations.  As Mr Portolesi said in his evidence, for
the renovation of his house, he wore “all the hats” and was
totally responsible for it. The company would not know of
these costs until the invoices came in and by then the work
would have been done.

In those circumstances, I cannot accept that the expenditure
of $326,000 by Mr Portolesi on the renovation of his house
was authorised by his employer. The fact that towards the end
of the renovation Mr Fini told Mr Portolesi to complete the
renovation is not to be seen as Mr Fini’s authorisation of the
expenditure. Rather, it was Mr Fini’s practical realisation that
the house had to be finished to be habitable. But by then, Mr
Portolesi had incurred the huge costs of the renovation unbe-
known to Mr Fini. It is true that Mr Portolesi was authorised
to do renovations and that no set limit was stated on that au-
thorisation. However, that did not mean that it was therefore
an authority to renovate without limit. The evidence indicates
that a request to “renovate”, without detail, a $200,000 house
does not indicate an expenditure of that size. It is to the credit
of Mr Fini that once the scale of the expenditure was known to
him, he agreed to the completion of the renovation but in-
formed Mr Portolesi that in the company’s view he had
overspent. I accept that Mr Portolesi had indicated to Mr Fini
that he had not wanted to “get into debt” in relation to his
house expenditure. Mr Fini admits that, at the time, Mr Portolesi
said to him that he did not want to get “too far into debt with
it”. I find too that Mr Fini stated that he would let Mr Portolesi
know “when you get close to the mark” (transcript p.358). In
relation to this last comment, I note that subsequently (tran-
script p.360) Mr Fini stated that he could not recollect the
precise words. However, given Mr Portolesi’s frequent use of
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those words, and Mr Fini’s uncertain recollection of the pre-
cise words he may have used, I am inclined to believe that Mr
Portolesi did say that he did not want to get too far into debt.
However, in relation to the renovation to Mr Portolesi’s house,
it is the case that once the approval had been given by Mr Fini,
only Mr Portolesi would have been aware of the scale of the
undertaking. In those circumstances, once Mr Fini indicated
to Mr Portolesi that he had overspent, Mr Portolesi was under
an obligation to enter into some understanding regarding that
situation. It was not open to him to say, as he eventually did,
that he did not owe the company any money at all. In fact he
owed the company for the expenditure on his staff account
and for the renovation to his house. Mr Fini acted most rea-
sonably in the circumstances in being prepared to negotiate
the repayment of the expenditure, including taking into ac-
count any bonus he might be prepared to give to Mr Portolesi.

The balance of the evidence on Mr Portolesi’s salary struc-
ture is in Mr Fini’s favour. Mr Fini was quite unshaken in
cross-examination on this point. For Mr Portolesi’s evidence
to be accepted Mr Fini would have to have reached the ar-
rangement with Mr Portolesi and yet not have informed either
his brother or his father of the arrangement. The evidence of
Mr Fini however is that he did discuss the arrangement of Mr
Portolesi’s salary with his father and brother. Mr Fini’s evi-
dence is that the arrangement was a gross salary and not a net
salary. His evidence is supported by the evidence of Mr Fini’s
father and brother. Mr Tony Fini saw Mr Portolesi’s salary of
$100,000 gross as comparable to another manager. There is
nothing in his evidence to show that Mr Portolesi’s salary was
net rather than gross. Mr Don Fini is clear that he was told Mr
Portolesi’s salary was $100,000 gross. I have no reason not to
accept their evidence, and I do so. The evidence of the salary
arrangements of the company’s General Manager of the
Projects Division and the evidence given by Mr Fini of other
senior personnel within the company shows that no other em-
ployee within the company had a salary package of the manner
now described by Mr Portolesi as being applicable to himself.

Mr Portolesi submits that his employment was different. I
accept that there is evidence that Mr Portolesi’s employment
with the company has some unusual features. For a person
previously unknown to the company to commence as a Con-
tract Administrator on a salary of $40,000 and then to more
than double his salary to $100,000 as the General Manager of
Construction within 6 months is impressive. In fact it doubled
within his probationary period of 3 months. Mr Portolesi’s
salary was greater than a general manager who had been with
the company since 1992. Mr Fini admits that such promotion
was not a normal relationship with the company (transcript
p.388). That fact may lead to the conclusion that the financial
arrangements for which Mr Fini gave his authority were also
not normal in that they were not a loan but were part of an
agreed salary package. It is the case however that the rapid
and successful rise of Mr Portolesi is not itself proof of that. It
would be supportive of other evidence leading to that conclu-
sion, but it is not itself conclusive.

In relation to Mr Portolesi’s claim that an agreement was
entered into between himself and Mr Adrian Fini that Mr
Portolesi would be entitled to Mr Don Fini’s profit share of
20% the evidence does not establish that such an arrangement
was ever agreed to. Indeed, the evidence does not establish
that Mr Don Fini had that level of profit share. Once again Mr
Fini’s evidence is quite clear on the point. There is certainly
evidence that the company wished to re-structure away from a
family structured company. There is evidence that Mr Portolesi
was included with other select employees in the discussions
for the establishment of that structure. The evidence does show
that, once the structure had been established, there would have
been an opportunity for Mr Portolesi to have participated in
some kind of “earning equity structure” (transcript p.353).
However, it is also the fact that the structure was not in place
at the time of Mr Portolesi’s dismissal. The balance of the
evidence does not support the claim that “in the interim” Mr
Portolesi would be entitled to a profit share.

In summary Mr Portolesi has not been able to show that his
salary was $100,000 net, nor that he was entitled to a 20%
profit share. I find that Mr Portolesi’s salary was, in fact,
$100,000 gross per annum. In addition he also was entitled to
be considered for a bonus at the discretion of the company.

Whether the company had a valid reason for the dismissal
This brings me to the decision to dismiss Mr Portolesi.

Chronologically, the decision to dismiss Mr Portolesi was made
after he informed the company through his solicitors that he
did not owe the company any money at all and that he was, in
fact, owed more money. Mr Fini gave evidence that, on three
prior occasions, Mr Portolesi had admitted the debt (transcript
p.428). One occasion is supported by the evidence of Mr
Delcos. He had attended several meetings together with Mr
Fini and Mr Portolesi. He saw his role as trying to get a com-
promise between Mr Fini and Mr Portolesi. There were “several
times” when Mr Delcos thought that there was agreement on
how much was to be repaid. He particularly recalled Mr
Portolesi signing in front of him a BankWest document for the
purpose. It prompted him to telephone Mr Fini to inform him
that Mr Portolesi had agreed to repay a substantial amount
(transcript p.544). This is a reference to one of two lines of
credit Mr Portolesi obtained from BankWest (exhibits 3-22,
3-25). I accept the evidence of Mr Delcos that, after a meeting
in September 1996, Mr Portolesi signed a document from
BankWest in front of Mr Delcos and led Mr Delcos to under-
stand that the documents would be signed by Mr Portolesi’s
wife and lodged with the bank such that the money agreed to
be repaid would, indeed, be repaid. It was not repaid. Mr
Portolesi admits that one of the purposes of the lines of credit
was to “balance the account” (transcript p.71). I therefore find
that he did agree to repay some money to the company and
signed the documents in front of Mr Delcos. Given the evi-
dence before me of the many discussions which had occurred
between Mr Portolesi and Mr Fini where no agreement had
been reached it is quite reasonable for Mr Fini to have as-
sumed that Mr Portolesi had at last acknowledged his
indebtedness to the company and was now paying back an
acceptable sum. I accept Mr Fini’s evidence of his understand-
ing. The fact that no money actually was repaid and that
eventually Mr Portolesi denied in writing that he owed any
money at all and, further, that the company owed him more
money was, in that context, utterly destructive of any remain-
ing trust between Mr Fini and Mr Portolesi. That is the effect
of Mr Fini’s evidence and I accept it. It is trite to observe that
there must be a mutual trust and confidence between an em-
ployer and an employee. This has been concisely stated by
Dixon and McTiernan JJ in a statement which has stood the
test of time—

“Conduct which in respect of important matters is in-
compatible with the fulfilment of an employee’s duty, or
involves an opposition, or conflict between his interest
and his duty to his employer, or impedes the faithful per-
formance of his obligations, or is destructive of the
necessary confidence between employer and employee,
is a ground of dismissal ... But the conduct of the em-
ployee must itself involve the incompatibility, conflict,
or impediment, or be destructive of confidence. An ac-
tual repugnance between his acts and his relationship must
be found. It is not enough that ground for uneasiness as to
future conduct arises.”
Blyth Chemicals v Bushnell (1933) 49 CLR 66 at 81-82.

While the precise nature of that necessary confidence may
vary according to the employment it is not difficult to con-
clude that there would be a high degree of confidence between
Mr Fini and Mr Portolesi. Mr Portolesi occupied a senior po-
sition in the company; he negotiated his conditions of
employment directly with Mr Fini; he was included in the group
of persons which met to discuss the proposed restructuring of
the company. Mr Portolesi understood that Mr Fini, his em-
ployer, was shocked at his level of expenditure and wanted an
agreement by Mr Portolesi that there would be a repayment. It
follows that the issue was one of significance. For Mr Portolesi
to agree in front of Mr Delcos that he would repay some money,
and to actually sign a financial document for that purpose, but
not in fact do so, cannot fail to have been destructive of that
necessary confidence. If there remained the slightest doubt
about that, it would have been removed by Mr Portolesi’s sub-
sequent assertion that he did not owe any money at all and that
the company owed him a further $19,474.62. That was con-
duct on the part of an employee which was destructive of the
necessary confidence between employer and employee. That
conduct provided the company with a valid reason for dis-
missing Mr Portolesi.
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Was the dismissal harsh, oppressive or unfair?
The test in this matter is whether the legal right of the em-

ployer to dismiss Mr Portolesi has been exercised so harshly
or oppressively towards him as to amount to an abuse of that
right.

Even if I accept that Mr Portolesi genuinely believed that he
was entitled to have spent the money which he did on his staff
account and on his house renovations there were many occa-
sions when Mr Fini’s contrary view was drawn to his attention.
There can be no doubt that Mr Portolesi knew of the view of
Mr Fini that he had overspent and of his requirement that he
repay some of the debt. Mr Portolesi’s evidence is that his
preferred position was that any repayment by himself would
be the amount left after he had received a profit share of the
company’s operations. However Mr Portolesi was simply not
in a position to demand that. He has not been able to show that
he was entitled to a 20% profit share. In relation to the pro-
posed restructuring of the company and his potential
entitlements Mr Portolesi’s own evidence at p.70 shows that
he clearly understood that Mr Fini wanted him to “put money
back in” while any issue of an entitlement under a new com-
pany structure was being developed. In any event it is the case
that until that structure was in place, and Mr Portolesi was
contractually entitled to such a sum, then it is quite arrogant
for him to demand from his employer to know his “entitle-
ment” before agreeing to repay any sum at all. And that was
Mr Portolesi’s position. Indeed, as I understand Mr Portolesi’s
evidence, his preferred position would be not to actually re-
pay money at all. Rather, once the level of debt had been
established to Mr Portolesi’s satisfaction, he preferred to work
the debt off by continuing to work for the company and re-
ceiving discretionary bonuses. I accept that Mr Fini would
have been prepared to consider giving Mr Portolesi a discre-
tionary bonus. He said so at a meeting on 26th July 1996
involving Mr Hay and Mr Portolesi (transcript p.371). The
outcome of that meeting is not inconsistent with Mr Fini be-
ing prepared to look at “some numbers”. But Mr Portolesi’s
eventual refusal to acknowledge any debt and claiming that he
was owed money is quite inconsistent with that position. If
there was a misunderstanding on the part of Mr Portolesi, the
subsequent action taken by the company to allow him to pay
off the debt would have removed that misunderstanding. What
was required from Mr Portolesi was some act to restore the
company’s faith in him. This just did not occur.

Mr Portolesi saw himself as an entrepreneurial type person.
He saw his employment not as a job but as a business opportu-
nity. In his own evidence his main interest was in the
opportunities for himself in the proposed restructuring. Mr
Fini’s evidence that Mr Portolesi was pushy, demanding and
had high expectations is consistent with that description. Mr
Portolesi saw himself as entitled to the expenditure he incurred.
It was consistent with what he thought he was worth. That
was his undoing. No matter what view Mr Portolesi has of his
worth to the company or the quality of his work, and despite
his conviction that he had “earned” the money he expended,
the simple fact is that Mr Portolesi was an employee of the
company and subject to its reasonable and lawful direction.
The requirement of Mr Fini that Mr Portolesi repay some
money was, as I find above, lawful. Mr Fini’s recognition that
Mr Portolesi was financially incapable of repaying the sums
involved and his preparedness to negotiate a mutually satis-
factory sum for repayment was reasonable conduct on his part.
In those circumstances Mr Portolesi as an employee, even as a
senior employee, was simply in no position to demand to know
what any future entitlement of his might be before being pre-
pared to acknowledge his indebtedness. Had he recognised
that fact, repaid an agreed sum and continued his work for the
company, it is quite likely the circumstances which led to these
proceedings would never have eventuated and he would still
be employed with the company (per Mr Fini, transcript p.439).

Although Mr Portolesi claims that he was not given any
warning of the company’s intention to dismiss him it is the
case that Mr Fini’s letter of 8th November 1996 (exhibit 3-38)
states—

In the meanwhile...I would appreciate your giving con-
sideration, in view of what has happened, to whether you
can continue to enjoy the trust of the directors and there-
fore continue to be in the employ of the company.

It is difficult to accept that Mr Portolesi did not realise how
perilous was his position. He interpreted the letter as placing
his employment in jeopardy (transcript p.251). I do not accept
that there was a procedural unfairness as alleged. Likewise I
do not see the fact that Mr Portolesi was absent due to ill health
at the time of the dismissal to be of such significance overall
as to render the dismissal unfair. That absence did not change
the circumstances. Mr Fini, when he eventually became aware
of Mr Portolesi’s absence rang him at home. There is no sug-
gestion from Mr Portolesi that, if he had been given time to
fully recover, his position would have changed from his posi-
tion prior to leaving work ill. The company’s right to dismiss
Mr Portolesi was not exercised so harshly, oppressively or
unfairly towards him so as to amount to an abuse of that right.

Mr Portolesi also claims that an amount of $2,289.38 was
unlawfully deducted from his final salary on the 7th Novem-
ber 1996 (exhibit 3-35). On the evidence, I suspect that that is
so. At no other time was Mr Portolesi’s expenditure on his
Staff Account unilaterally deducted from his salary as hap-
pened on that occasion. However, the Commission is to act
according to equity, good conscience and the substantial mer-
its of the case. In the circumstances set out in the reasons for
decision there is no equity in now requiring the company to
pay the sum deducted to him. I am not prepared to make an
Order requiring the payment of that amount to Mr Portolesi.

An order now issues dismissing this application.
Appearances:  Mr R. Cywicki (of counsel) appeared for the

applicant.
Mr M.L. Bennett (of counsel) and with him Mr A.W.

Fairweather (of counsel) appeared for the respondent.
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Order.
HAVING heard Mr R. Cywicki (of counsel) on behalf of the
Applicant and Mr M.L. Bennett (of counsel) and with him Mr
A.W. Fairweather (of counsel) on behalf of the Respondent
the Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—

THAT the application be dismissed.
(Sgd.) A.R. BEECH,

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Kylie Michelle Veasey

and

Co-Ordinated Corporation Pty Ltd.

No. 34 of 1997.

28 May 1997.

Reasons for Decision.
SENIOR COMMISSIONER: The Respondent carries on busi-
ness as a surveyor and property settlement agency under the
style and firm name of Property People. It is common ground
that the Applicant was formerly employed by the Respondent
in its property settlement section. Her employment ended on
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or about 16 December last in circumstances which have given
rise to this application. At that time she was employed as a
joint manager of the Respondent’s property settlement depart-
ment.

The circumstances which have given rise to this application
can shortly be stated. It is common ground that the Respond-
ent held a Christmas celebration for its staff on board two yachts
moored at Rottnest Island on the weekend on 14 and 15 De-
cember last. One of those yachts was owned by the
Respondent’s managing director, Mr Sunderland. The celebra-
tion involved an overnight stay by the staff on one or other of
the yachts. On the morning of 15 December last, the Appli-
cant and some of the other members of the Respondent’s staff
expressed a desire to then return to Perth. That seemingly in-
curred the wrath of Mr Sunderland, who had intended that the
staff remain at the island until the end of the day. He took the
view that the celebration was arranged by him at the request
of the staff and it was not worth taking the trouble to go to the
island for such a short time, as would be the case if the request
of the Applicant and others was met. Eventually the Appli-
cant, with some of the other staff, returned to Perth in the other
boat, leaving Mr Sunderland and some other members of staff
to return later. The next day, the Applicant duly attended work.
Furthermore, she, with others, attended a seminar and dinner
arranged by the Respondent, at which a representative of the
Department of Land Administration was present in order to
explain to the staff the practices and procedures of the Lands
Titles Office. Soon after the dinner, the Applicant and other
members of staff decided to go home en masse at about 7.30
p.m. This seemingly annoyed Mr Sunderland. He had so ar-
ranged the seminar that people would meet and talk with the
Department’s representative socially and considered the ac-
tions of the Applicant and others to be inconsiderate of the
Respondent’s guest from the Department, if not downright rude
and insulting. In consequence, later that evening he rang most,
if not all, of the members of staff to admonish them for their
action on that occasion and for what he regarded as their un-
grateful response to his contribution to the Rottnest Island
excursion over the preceding weekend.

It is common ground that Mr Sunderland rang the Applicant
at or about 10.00 p.m. on the evening in question. What is not
common ground and what is central to these proceedings is
the content of what was said during the course of that tel-
ephone conversation. The Applicant says that Mr Sunderland
was “hostile and abusive” towards her. She says he accused
her of being unappreciative of what he had done for her and of
being disloyal to the Respondent. She said he said words to
the effect that already one member of staff would not be re-
turning and he hoped she would be next, to which she said she
replied, with words to the effect, “are you sacking me?” She
said he replied “yes, I’m not happy with you”. On the follow-
ing day, in company with Ms Tubby, who it is common ground
had resigned on the same night following a discussion with
Mr Sunderland on the telephone, the Applicant attended the
workplace to receive her termination pay. On that occasion
she was handed a letter purporting to accept her “resignation
tendered last night”. The Applicant says she denied then, and
continues to deny, that she resigned. She asserts that she was
dismissed and, moreover, dismissed unfairly. As a result she
has instituted these proceedings seeking redress for the alleged
unfair dismissal in the form of compensation. She seeks, too,
payment in lieu of notice, originally in the sum of three weeks’
salary, but since reduced to two weeks, although in fairness
acknowledges that she cannot receive both compensation and
payment in lieu of notice. A further claim for accrued annual
leave entitlements was abandoned.

The Respondent denies that the Applicant was dismissed
from her employment and asserts that the Applicant, as with
Ms Tubby, resigned from her employment. Mr Sunderland is
emphatic that he did not dismiss the Applicant on the occasion
in question nor, indeed, on any other occasion. In fact, he as-
serts that she was a friend and a good worker and that he was
sorry to see her go. Indeed, he testified that before making up
her termination pay, he contemplated inviting her to remain in
the Respondent’s employ because she was such a good worker
and had resigned in anger.

As counsel for the Applicant and the agent for the Respond-
ent rightly submit, to a significant degree the outcome of this

matter depends on whether or not the Applicant was dismissed
from her employment. The resolution of that question depends
on the assessment of the credibility of the witnesses, most
notably the credibility of the Applicant and of Mr Sunderland
who were the only persons directly involved in the matter.

Having had the opportunity to reflect upon the matter, I have
no doubt that what the Applicant says about the telephone call
made to her on 16 December last by Mr Sunderland is sub-
stantially accurate. She impressed me as being a reliable witness
and as having a good recollection of the events in question,
notwithstanding that on her own admission she was upset by
the time the telephone conversation ended. Unlike Mr Sun-
derland, she was able to give a detailed account of what was
said on that occasion. In contrast, Mr Sunderland did not have
a detailed recollection of what was said. In particular, he was
unable to give details of what was said by the Applicant to
constitute her resignation. To some degree, what the Appli-
cant says of the conversation was verified by her husband,
who overheard part of the Applicant’s telephone discussion
with Mr Sutherland. Although, as Mr Goldstein for the Re-
spondent submitted, by reason of being the Applicant’s spouse,
he could not be said to be a disinterested witness, nonetheless
I would be surprised if anyone who had, as I had, the opportu-
nity of hearing and observing him in the witness box would be
other than impressed by his demeanour. Certainly, I was left
with the impression that, notwithstanding his obvious interest
in the matter, he did not allow that to impinge upon the verac-
ity of his testimony. Unlike both Mrs Sunderland and Mr Zhao,
each of whom testified to having overheard parts of the tel-
ephone conversation Mr Sunderland had with the Applicant,
he was able to give a detailed account of what he heard of the
telephone conversation in question and almost immediately
thereafter made a note of what was said by the Applicant. In
fairness, it should perhaps be recorded that both Mrs Sunder-
land and Mr Zhao testified to have been speaking to others,
while at the same time listening to what Mr Sutherland had to
say. It is interesting to reflect upon the fact that Mr Zhao testi-
fied that Mr Sunderland indicated after he had completed the
telephone call to the Applicant that she had resigned, whereas
Mr Sunderland testified that it was not “totally clear” to him
when he got off the telephone that the Applicant had resigned.

In any event, where the evidence of the Applicant conflicts
with that of Mr Sunderland, I prefer the Applicant’s evidence.
I simply do not accept that she is making up her story, or oth-
erwise mistaken about it. The notes made at the time by her
and her husband of the conversation said to have given rise to
her dismissal are not consistent with her fabricating her story.
Mr Goldstein, for the Respondent, submitted that Mr Sunder-
land had no reason to dismiss her or otherwise indicate that
she was no longer wanted in the Respondent’s employ. On the
contrary, he submitted, Mr Sutherland was content with her
work, albeit that he was annoyed with her, along with the other
employees, for their conduct at Rottnest Island and following
the seminar. Moreover, he submitted, where the Respondent
did dismiss employees, it did so in accordance with the law by
giving due notice or payment in lieu, as was evident from its
actions in respect of Miss Bellerose, an employee whose serv-
ices were terminated shortly after the Applicant’s employment
ended.

With due deference to the submissions made on behalf of
the Respondent, in my assessment there was, indeed, reason
for the Respondent to terminate the Applicant’s employment.
As Mr Sunderland testified, when he rang the Applicant he
was very angry and “deeply hurt” over what he saw as the lack
of gratitude on the part of the Applicant in leaving Rottnest
Island early and her rudeness in leaving so soon after the din-
ner, which followed the seminar, the day following. I consider
it quite probable that Mr Sutherland was so upset and angry
that he did respond in the affirmative to the Applicant’s query
as to whether she was being sacked or not. Despite the Re-
spondent’s claim that she had resigned, there appears to have
been no immediate challenge to the denial made by the Appli-
cant, verified by Ms Tubby, that she did not resign when it
was put to her by Mrs Sunderland.

In a case like this where, as I find, the Applicant was dis-
missed, it becomes incumbent upon the Respondent to show
that there was a valid reason for the dismissal within the mean-
ing of section 23AA of the Industrial Relations Act 1979.
Neither the Applicant, nor the Respondent, addressed that
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matter, and I am prepared to accept, for the present purposes,
that the Applicant was dismissed by reason of her conduct at
Rottnest Island or at the seminar, or both, and thus the reason
is valid for the purposes of the Act.

In the circumstances, it is necessary for the Applicant to es-
tablish that the dismissal was unfair. I am satisfied, on balance,
that it was. The Applicant was dismissed, as I find, summarily
without notice or payment in lieu. It is common ground that
she was employed under terms and conditions which required
a minimum of two “full weeks’ notice” to terminate the em-
ployment, except presumably in circumstances where summary
dismissal was justified. There was no evidence of conduct on
the part of the Applicant justifying summary dismissal. As-
suming that the Applicant was as rude, ungrateful and
inconsiderate as the Respondent suggests, I would not have
thought that sufficient to justify terminating the employment
summarily. It might have justified termination in accordance
with the notice provisions of the contract, but that did not oc-
cur. Although it is now trite to say that the manner of a dismissal
is but one factor to be considered in determining the fairness
or otherwise of the dismissal itself, in this case the manner
was so defective as of itself to constitute unfairness. Not only
was the Applicant dismissed without notice, but she was con-
tacted at a time and, as I find, in a manner which did little
credit to the Respondent. Furthermore, insofar as the dismissal
was related to the Applicant’s early departure from the func-
tions mentioned, the Applicant says she had family
commitments to attend to, notably a young child, and it ap-
pears that she was given little, if any, opportunity to explain to
the Respondent’s officers the reasons for her actions before
her employment was terminated. Overall, I am satisfied that
the dismissal was unfair within the normally accepted mean-
ing of that term.

It remains to consider what relief, if any, should be granted
to the Applicant. It is beyond question that the Act requires
that relief be in the form of reinstatement, unless that remedy
is considered by the Commission to be “impracticable” (sec-
tion 23A(1a)). In this context, impracticable is not synonymous
with impossible. Rather, the assessment of the practicability,
or otherwise, of reinstatement is to be made based on a com-
mon sense assessment of all of the circumstances. Having had
an opportunity to observe the Applicant and Mr Sunderland
during the course of these proceedings, I am left in no doubt
that it would be impracticable to reinstate the Applicant in the
employment of the Respondent in a sensible fashion. As I find,
Mr Sunderland accused the Applicant of being disloyal to the
Respondent and of not doing enough for the company in re-
sponse to the salary paid to her. The Applicant testified that
she took exception to the accusations made by Mr Sunderland
against her, particularly because she worked long hours in or-
der to support the Respondent’s business. My impression is
that the Applicant and Mr Sunderland now have little respect
for each other and in an enterprise the size of the Respondent,
it is difficult to see how they could re-establish a sensible
working relationship. Indeed, although Mr Sunderland testi-
fied that he might now be prepared to re-employ the Applicant,
he did so with the qualification that it would be necessary to
have the consent of the existing staff. In my view, having re-
gard to these facts, it would not be consistent with common
sense to order that the Applicant be reinstated in the Respond-
ent’s employ. The proper relief on this occasion is
compensation.

In fixing compensation in cases of this nature, regard
should be had as to what was likely to have been the case
had the Applicant’s employment not been unfairly termi-
nated, and having regard to the Applicant’s present
circumstances. The Applicant, as I find, registered for
employment with an agency specialising in real property
work on or about 19 December last. Furthermore, as she
said, she unsuccessfully applied for jobs advertised with
the newspapers. She obtained temporary work on and from
9 January last and began full-time employment on 20 Janu-
ary last. I am far from satisfied that she did not take all
reasonable steps to find alternative employment. As she
says, she sought alternative employment at what is tradi-
tionally a difficult time to seek employment, being the
period immediately approaching the Christmas/New Year
break. In the circumstances, it is not surprising that she
did not obtain employment before she did.

On the evidence, there is little to suggest that the Appli-
cant’s employment would not have continued at least until 9
January last when she obtained alternative employment. In
the circumstances, it is appropriate that she be compensated
on the basis of income lost for the period from and including
18 December last (she was paid until and including 17 De-
cember) and until and including 8 January last. That is, she
should be entitled to compensation which approximates the
income she would have received for 14 working days, taking
into account public holidays. On that basis, and having regard
to the fact that Applicant’s salary at the time of her dismissal
was $32,000 per annum, I fix compensation at the sum of
$1,850, subject to any tax liability.

Appearances: Mr N.G. Pakes of counsel on behalf of the
Applicant

Mr G.J. Sutherland and later Mr R.S. Goldstein on behalf of
the Respondent

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Kylie Michelle Veasey

and

Co-Ordinated Corporation Pty Ltd.

No. 34 of 1997.

30 May 1997.

Supplementary Reasons for Decision (extempore)
SENIOR COMMISSIONER G.L. FIELDING: The Applicant,
through counsel, has sought an order for costs, essentially con-
sisting of the costs of paying for the transcript and the cost of
filing the Notice of Application. The hearing extended over
two days so the transcript costs are in the order of $124.00. I
should say that, as well, the evidence of one of the witnesses
was taken by deposition before the Registrar and the transcript
cost includes, of course, the transcript for those proceedings.

Although the position is, as counsel for the Applicant has
said, that the Commission is empowered to make an order for
the cost of the kind now being sought, the Full Bench of the
Commission has made it clear that that power is to be exer-
cised with a good degree of restraint and circumspection.
Specifically, the Commission has said that there needs to be
something more than a mere victory or decision in favour of
the party seeking costs for the Commission to make an order
awarding costs. It has been the tradition and the practice in
industrial tribunals, not only in this State, but also interstate,
not to award costs to successful parties except in rare cases.
As I have said to Mr Pakes, it is perhaps not without signifi-
cance that in this jurisdiction the filing fees and the fees for
transcripts are significantly lower than the counterparts in other
jurisdictions in this State.

In my view, there is nothing untoward about these proceed-
ings. The facts were not complex and indeed, as the counsel
and the agents for the respective parties said in their closing
submissions, essentially the matter turned on the evidence of
the Applicant and Mr Sutherland. In these circumstances, I do
not consider that there is anything exceptional to warrant an
order for costs. The circumstances of this may be similar to
the situation in Hazart Pty Ltd t/a Southern Cross Koala and
St Croix Pty Ltd t/a Southern Cross Koala v. Mullan (1992) 73
WAIG 51, which was one of the decisions of the Full Bench,
which laid down the principle that the costs should not be
awarded, save in special cases.

In my view, each party should effectively bare their own
costs. Thus, there will be no order for costs. Before formally
making the orders that I have foreshadowed to when handing
down my decision in this matter earlier in the week, I should
perhaps record that in the Reasons for Decision there is in fact
an error in that I have referred to the Applicant as being enti-
tled to receive remuneration for 14 working days—that should
in fact be 15 working days, having regard to the Reasons for
Decision, which indicate that the Applicant has an entitlement
to remuneration from and including 18 December 1996 to and
including 8 January 1997. On that basis, as seems common
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ground, the figure of $1,850.00 is correct. In any event, on my
calculation using 15 rather then 14 days, as should have been
the case, the sum is correct.

In the circumstances, it remains then to formally declare that
the Applicant was unfairly dismissed from her employment
with the Respondent on or about 16 December 1996; to de-
clare that, in my view, it is impractical to reinstate her in her
former employment; and order that the Respondent pay to the
Applicant the sum of $1,850.00 subject, of course, to any taxa-
tion liability by compensation for the unfair dismissal.

Appearances: Mr N.G. Pakes of counsel on behalf of the
Applicant

Mr R.S. Goldstein as agent for Respondent

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Kylie Michelle Veasey

and

Co-Ordinated Corporation Pty Ltd.

No. 34 of 1997.

30 May 1997.

Order.
HAVING heard Mr N.G. Pakes of counsel on behalf of the
Applicant and Mr G.J. Sutherland and later Mr R.S. Goldstein
on behalf of the Respondent, the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act, 1979,
hereby—

1. DECLARES that the Applicant was unfairly dis-
missed from her employment with the Respondent
on or about 16 December 1996;

2. DECLARES that it is impracticable to reinstate the
employee to her former position; and

3. ORDERS that the Respondent pay to the Applicant
the sum of $1,850, subject to any tax liability, by
way of compensation for the unfair dismissal.

(Sgd.) G.L. FIELDING,
[L.S.] Senior Commissioner.

CONFERENCES—
Matters arising out of—

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division,

Western Australian Branch

and

Dimples Childcare Centre.

No. C131 of 1997.

COMMISSIONER J.F. GREGOR.

6 June 1997.

Order.
WHEREAS on the 29 April 1997 the Australian Liquor, Hos-
pitality and Miscellaneous Workers Union, Miscellaneous
Workers Division, Western Australian Branch applied to the
Commission for a conference pursuant to Section 44 of the
Industrial Relations Act, 1979 on the grounds that its member
Ms Yasmin Ray who is employed as a Child Care Giver by
Dimples Childcare Centre had received a letter terminating
her employment and the circumstance of that termination were
unfair; and

WHEREAS on the 14 May 1997 the Commission conducted
a conference between the parties; and

WHEREAS at the conference it was agreed between the
parties that the respondent would pay to Ms Yasmin Ray one
weeks pay by the 1 June 1997 one month thereafter there will
be a review to determine whether the balance of any redun-
dancy pay can be made. The respondent would also supply to
the applicant a work reference. Leave would be reserved for
both parties to request the conference be resumed;

NOW THEREFORE, pursuant to the powers contained in
the Industrial Relations Act, 1979, the Commission hereby
orders—

(1) THAT the respondent should supply to Ms Yasmin
Ray a work reference.

(2) THAT the respondent pay to Ms Yasmin Ray one
weeks pay by the 1 June 1997.

(3) THAT the respondent will review the payment of
the balance of 4 weeks pay within one month of 1
June 1997.

(4) THAT the parties have leave to request that the con-
ference be reconvened.

(Sgd.) J.F. GREGOR,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western

Australian Branch

and

Economic Cleaning Services Pty Ltd trading as Economic
Cleaning Services.

No. C 117 of 1997.

COMMISSIONER S A CAWLEY.

9 May 1997.
Order.

WHEREAS the parties to this matter reached a resolution of
the dispute between them as to the termination of a member’s
employment; and

WHEREAS the parties agreed to the issue of an order
requiring the parties to maintain confidentiality and
discontinuing the claim;

NOW THEREFORE I the undersigned, pursuant to the
powers conferred under the Industrial Relations Act, 1979,
and by consent, do hereby order —

1. THAT the terms of agreement between the parties
shall be kept confidential by them.

2. THAT the application be and is hereby discontin-
ued.

(Sgd.) S.A. CAWLEY,    
[L.S.] Commissioner.
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CONFERENCES—
Matters referred—

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters and
Plasterers Union of Workers

and

Katina Pty Ltd Trading as Kato Concrete Co.

No. CR 402 of 1996.

COMMISSIONER P.E. SCOTT .

15 April 1997.

Reasons for Decision.
THE COMMISSIONER: The matter before the Commission
was referred from a conference pursuant to Section 44 of the
Industrial Relations Act 1979 which did not resolve the mat-
ter.  The referral was in the following terms—

“The applicant claims that—
Mr P McLaren, Mr S Whitehouse and Mr B Moody,
employees of the respondent have been unfairly
treated by the respondent in that it has—

(a) demoted Mr P McLaren from his position as
foreman to the position of carpenter; and

(b) failed to provide the abovementioned employ-
ees with work.

The applicant alleges that this treatment of these em-
ployees is unfair on the basis of their—

(a) seniority
(b) involvement as members of the union
(c) Mr McLaren has been demoted without cause.

The applicant seeks an order that Mr McLaren be rein-
stated as foreman and be provided with work forthwith.

The respondent denies that it has treated the
abovementioned employees unfairly and opposes the or-
ders sought. It says that there have been complaints about
Mr McLaren’s work performance as foreman, about which
Mr McLaren has been advised a number of times. Work
has not been provided for Mr McLaren as there is no work
available for a carpenter. When such work becomes avail-
able it shall be provided to the employees.

The Commissioner heard evidence from Peter Anthony
McLaren, the employee at the centre of the matter, Karla
Tucker, an organiser with the Western Australian Builder’s
Labourers, Painters and Plasterers Union of Workers (“the
Union”) and Giuseppi Valerioti who is the Managing Director
of the Respondent.

The history of the difficulties between these parties goes
back to mid 1996 when Mr Valerioti says Peter Morrison, an
organiser with the Union, approached him when he was at the
Whitford City Shopping Centre Cinema Complex site and
asked whether he was working there and if so asked him to
enter into an enterprise bargaining agreement with the Union.
The matter was not resolved at that point.

The Respondent had a contract to manufacture and erect
precast concrete panels for the project. Mr Valerioti says that
they were to work at night because it stipulated in the contract
that this was to occur so as to avoid difficulties at the shop-
ping centre car park. When the Respondent went to load and
transport the panels from its factory and take them to the site,
Mr Valerioti says that a Union organiser, Graham Pallet, ap-
proached him at his premises and advised him that as he did
not have sufficient lights to ensure the job could be done safely
that the loading of the panels was black banned. Mr Valerioti
then hired some additional lights however, this did not satisfy
the Union and this ban on the loading of the panels continued
for approximately ten days. During the period of this ban, Mr
Valerioti says that inspectors from the Taskforce for the Build-
ing and Construction Industry (“the Taskforce”) attended and
spoke to him and to a number of people.

Mr Valerioti says that eventually, he approached Mr Pallet
and asked what was required of him to enable the ban to be

lifted. He says that he was advised that if he was prepared to
negotiate an enterprise bargaining agreement with the Union
then the ban would be lifted. He signed a document which
was an enterprise agreement and the ban was lifted the next
day. Mr Valerioti then says that when they got to site to start
erecting the panels, they were told that they were not allowed
to start because there was drizzle. He says that this was unfair
because they were working inside and not exposed to the rain.
This ban was apparently instituted on the grounds that it would
be unsafe to do this work in the rain. Mr Valerioti then says
that instead of his normal rate of twenty seven panels being
lifted in an eight hour day they did an average of only three
panels per day due to a range of associated problems. Mr
Valerioti says that with all of the difficulties that he had had
with the Union that he was sacked from the job for failure to
perform. On this basis, when the enterprise bargaining agree-
ment came before the Commission for registration, the
Respondent withdrew its consent and the agreement was not
registered. Mr Valerioti says that he lost a considerable amount
of money as a result of the Union’s activities over the Whitford
City Shopping Centre Cinema site.

In October 1996, Mr Valerioti received a call from Karla
Tucker, the Union organiser, saying that she wished to
speak with Shane Whitehouse, an employee of the Re-
spondent, who had outstanding union dues. She sought and
gained permission from Mr Valerioti for a meeting with
Shane Whitehouse to take place during the lunch break.
According to Mr Valerioti, Ms Tucker arrived in accord-
ance with the arrangement and went into the lunch room
where she met with Mr Whitehouse. There were other
employees of the Respondent also in the lunch room at the
time and they became involved in the discussions. The
meeting between Ms Tucker and those employees contin-
ued for three quarters of an hour beyond the conclusion of
lunch break. Mr Valerioti went into the lunch room upon
noticing that the employees were not at work and became
very agitated and started pushing chairs around. He told
Karla Tucker that she did not seek permission to have the
meeting with the employees, that she was there under false
pretences, that if she wanted to have a meeting then it was
appropriate to have it in their own time and not during
working time. He ordered the employees back to work oth-
erwise he would “close the door and I sack everybody”
(transcript page 162). Mr Valerioti says that he asked Ms
Tucker to leave the premises, to which she responded that
they were not finished and he instructed her to finish. It
appears that Ms Tucker and Mr Valerioti then had a dis-
cussion in which she explained the circumstances of having
had the other employees become interested in her discus-
sions with Shane Whitehouse and she remained, perhaps
inadvertently, beyond the lunch break. Mr Valerioti apolo-
gised to her for his attitude and behaviour but maintained
that this was justified bearing in mind her breach of the
arrangement which had been reached between them for
her to interview Shane Whitehouse. Following this dis-
cussion, the employees arranged to meet with Ms Tucker
off the site on a number of occasions over the following
weeks to discuss their pay arrangements. They were en-
gaged on a fixed, all up, hourly rate and not provided with
separate payments for superannuation, redundancy, and
other matters. Ms Tucker approached the Respondent with
a view to obtaining the time and wages records to ascer-
tain what payments were being made and she attempted to
discuss those matters with Mr Valerioti. According to Mr
Valerioti, Ms Tucker entered the premises and some of the
construction sites upon which his business was engaged,
on a number of occasions and without authority. He claims
that she harassed the business and demanded that the em-
ployees be put onto award rates. Accordingly, Mr Valerioti
issued an instruction to employees that they would be
placed on award rates. For those employees it would mean
a reduction in their hourly rate of pay although they would
have received additional benefits arising from the award.
There was no assessment provided to the Commission as
to whether the employees received a rate which was equiva-
lent to non-cash benefits arising from the award, or were,
in total, worse off under the award system. However, they
would certainly have been worse off in terms of their hourly
rates of pay on being put onto the award base hourly rate.
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Ms Tucker says that she was prepared to discuss alterna-
tive arrangements which could be reflected in an enterprise
bargaining agreement.

By a letter dated 27 November 1996, the Respondent was
advised that Peter McLaren had been elected shop steward to
represent all members of the Union on its Malaga site. The
letter in effect sought that he be “afforded the usual rights and
privileges” (Exhibit 5). Mr Valerioti made clear his objection
to Mr McLaren holding this position as he believed that it
conflicted with his role of foreman.

On 17 December, 1996 Mr Valerioti placed in the lunch room
a document headed “Notice to Construction Workers”. This
stated—

“PLEASE NOTE—
From the beginning of the 1997 year, the weekly pay-
ments will be strictly award rates. If you are not willing
to come back you have no obligation to do so.
Due to the lack of work, we will be re-commencing for
1997, on Monday 20 January. However, if any work does
become available before then I will contact you.
For the factory workers, we will be commencing back on
Monday 6 January 1997.
     (signed)
JOE VALERIOTI
Managing Director”

(Exhibit 4)
In late December 1996, early January, 1997, both Shane

Whitehouse and Ben Moody approached Mr Valerioti for some
additional work due to their financial situation. Mr McLaren
was on leave until mid January 1997. Both Moody and
Whitehouse were employed for a short time however, accord-
ing to Mr Valerioti’s evidence, they resigned because they were
to be paid according to the new rates based on the award, not
the previously paid all-in hourly rate.

During January 1997, the Union pursued access to time and
wages records. By letters dated 9 January 1997, employees
Neville Starr, Shane Whitehouse, Paul Faria, Ben Moody, Chail
Foti and Henry Rarere wrote identical letters to the Secretary
of the Builders Labourers, Painters and Plasterers Union in
the following terms—

“Dear Sir/Madam,
I, .................................................. employed by KATO
Concrete Co (Lot 207 Truganina Rd, Malaga), hereby give
notice that I wish for my pay records to remain confiden-
tial between myself and the company, without interference
from the union.
Yours faithfully,”

(Exhibit 7)
Also dated 9 January 1997, are letters from Whitehouse,

Rarere, Moody and Starr in the following terms—
“Dear Sir/Madam,
Re: Extra Superannuation Re-imbursement Claim against
KATO Concrete,
Please note that this claim was introduced by your or-
ganisations representative, Karla Tucker along with Peter
McLaren.
Take notice that I no longer want to proceed with this
claim, as I have already received superannuation inclu-
sive in my pay packet, as was agreed at the time of my
employment.
Yours faithfully,”

(Exhibit 7)
Also dated 9 January, are letters signed by Whitehouse,

Rarere, Moody and Faria to the Secretary Builders’ Labour-
ers, Painters and Plasterers Union which state—

“Dear Sir/Madam,
I, ............................................., employed by KATO Con-
crete (Lot 207 Truganina Rd, Malaga), hereby give notice
that I no longer wish to be a member of the union.”

The letter signed by N Starr also says—
“Further, because of my employment classification (mould
maker), I believe that it was inappropriate that I should
have been recruited into this union at all. Therefore I

request a refund of all union fees collected from me.
Yours faithfully,”

(Exhibit 7)

By identical letters, dated 15 January, 1997, Faria, Moody,
and Whitehouse wrote to the Secretary, The Western Austral-
ian Builders Labourers, Painters and Plasterers Union of
Workers saying that they did wish to have “the Union proceed
with (their) claim against Kato Concrete. The letter(s) to you
dated 9 January 1997 (were) not willingly signed and (did)
not accurately represent (their) terms of employment”
(Exhibit 8).

Each of these employees also signed a letter to the Manager,
Kato Concrete, dated 15 January, 1997, to say that they re-
voked the authority for their records to be kept confidential,
and that the authority had not been signed willingly.
(Exhibit 8).

None of the employees who are members of the Union are
now employed by the Respondent.

Mr Valerioti says that since the Christmas closedown, apart
from manufacturing work in the factory, and the installation
of some smaller work such as decorative columns, and the
finishing off work associated with some jobs done before
Christmas, there has been no real on site work available. The
work he has is limited. On the final day of the hearing, he
acknowledged some on-site work recently won, but expressed
concern at disclosing the details to the Union because he be-
lieved the Union would create difficulties for him there. Mr
Valerioti says that part of the reason for this lack of work is
that it is known within the industry that he has been having
trouble with the Union and on this basis he has been unsuc-
cessful. Further, it appears that Mr Valerioti is not seeking
further work for a variety of reasons including that he believes
that if he is successful in winning major contracts that he will
be the target of union attention.

As to the history of Mr McLaren’s employment, he was en-
gaged by the Respondent in March 1995 as a formwork
carpenter. He was originally employed on award rates, but at
his request, was put on to the all-in hourly rate arrangement
which applied to another carpenter. The computer pay records
were altered to reflect this. His commencement rate was $19.00
per hour. He joined the Union in the second half of 1995, and
Mr Valerioti asked him why he had joined but raised no spe-
cific objection. His employer then deducted Union dues from
his pay as requested by him and forwarded them to the Union,
for the remainder of his employment or at least until Decem-
ber 1996. His rate of pay was increased to $20.00 per hour
when he was appointed as foreman in May 1995. This increased
to $21.00 per hour in February 1996. In October 1996, Mr
McLaren resigned due to a dispute involving his fiancee who
was employed by another part of the Respondent’s business.
Mr Valerioti offered him an increase of a further dollar per
hour to bring his rate to $22.00 per hour, to return to work and
he did so. Even though he signed a document headed “Car-
penter Sub Contractors Entitlement” on 11 November 1996
which stated that his rate was to be a total of $18.39 (Exhibit
1) his rate of pay was not actually reduced. Mr McLaren had
been employed for some time when Henry Rarere, later ap-
pointed as foreman, was employed. Mr McLaren was senior
to him both as an employee of the company and as a foreman.

There is conflict in the evidence about whether Mr McLaren
was foreman in general over all of the Respondent’s jobs or
only in respect of some of the sites upon which he worked. In
any event, his rate of pay did not vary from job to job.

There is a conflict in the evidence between that of Mr
McLaren and that of Mr Valerioti about the work done by Mr
McLaren and problems experienced in respect of a number of
jobs. That conflict goes to the reasons and responsibility for
the problems which arose. Mr McLaren worked on the Cov-
entry Motors/Pindan Construction site in winter 1995 where
there were problems with the alignment of panels. Mr Valerioti
said that he spoke to Mr McLaren about these problems and it
appears that he believes that Mr McLaren acknowledged re-
sponsibility for them, although Mr McLaren denies both
responsibility and acknowledgment of this. There was also
conflicting evidence as to the responsibility for the problems
which arose with the BMA letterbox job in January 1996 and
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the Tilt Panel Development’s job at Redcliffe. There was also
evidence of other jobs undertaken by Mr McLaren. Mr Valerioti
said that he was concerned about Mr McLaren’s performance
since the problem occurred with the letterbox.

As noted earlier, Mr McLaren was on leave until mid Janu-
ary 1997. He was due to return to work on Monday 20 January
1997 however, by letter dated 17 January 1997 he was advised
that—

“...
Unfortunately, we have very little work on at present.
Therefore I regret to inform you that we will not be able
to offer you work until further notice.
I will understand if you wish to seek work elsewhere.
I regret the circumstances that make this action neces-
sary.
If the situation improves we will let you know.
Yours faithfully
     (signed)
MR G VALERIOTI
Managing Director”

(Exhibit 2)
On 20 January 1997, Mr McLaren went to the employer’s

premises to collect his tools so that if other work became avail-
able, he was able to take it up. He says that he spoke with Mr
Valerioti and that he believed that Mr Valerioti’s reasons for
the lack of work was not genuine and that he would not be
contacted if additional work came up. He believed that he was
being victimised because he was the Union shop steward and
had stood up for a dismissed employee, Charlie Coleman. It
was only upon this meeting that Mr Valerioti advised Mr
McLaren that he had been demoted from his position as fore-
man and that work would be available to him only as a
formwork carpenter. Mr Valerioti told Mr McLaren that this
was due to his poor performance in his work as foreman, par-
ticularly on the Redcliffe job, however, Mr Valerioti also said
to him that “everyone makes mistakes”.

By letter dated 20 January 1997, the Respondent confirmed
the discussion with Mr McLaren.

“Dear Peter,
Further to our meeting this morning, you stated that I ter-
minated your employment because of victimisation.
We have not terminated your employment, we have in-
formed you that we do not have any work at present and
until some work does come up, we cannot keep you on
the payroll.
Anyway, it is up to you if you want to wait until work is
available. It is your choice.
Further, as I have explained previously, I have made it
clear that if you choose to come back to work with our
Company, you will no longer hold any responsibility, see-
ing in the past there have been repeated errors and
especially on the last job in Redcliffe. You will only be in
a carpenters position.
Please indicate your intention, if you are willing to wait
until work will be available. If we have not had a response
from you within seven (7) days, that means that you do
not intend to wait.
Yours faithfully
     (signed)
MR G VALERIOTI
Managing Director”

(Exhibit 3)
In response to this, Mr McLaren telephoned the Respondent

and advised that he would be available for work and he did
intend to wait for any offers to be made to him. No work has
been offered to Mr McLaren by the Respondent, indeed both
parties now accept that employment is ended.

Having observed the witnesses I make the following com-
ments—

1. I found Peter McLaren to be a credible witness. His
involvement with the Union, which began some time
before there were any signs of difficulty between the
Union and the Respondent, originally created no real

difficulty for the employer. He has been caught up in
what has become a battle of wills between the Union
and the employer.

2. As to the evidence of Karla Tucker, it is clear that
Ms Tucker, upon the reason of speaking with one
unfinancial member of the Union, took advantage of
the opportunity and, quite reasonably, the employer
saw this as an abuse of the arrangement which was
reached with her. She may also have breached the
right of entry provisions upon which she relied, in
trying to resolve difficulties with Mr Valerioti.
There is some contention between the parties as to
whether Ms Tucker was aware of the previous diffi-
culties experienced between Kato and the Union
around mid 1996, when she became involved later
that year. It may be that she was unaware of that
situation however, she correctly took the view that
the employees not being paid in accordance with the
Award required attention and she sought to negoti-
ate with the employer for an arrangement more in
keeping with the Award or alternatively, to come to
some arrangement for a compromise situation. I ac-
cept that her conduct may have been seen by Mr
Valerioti as harassment however, Mr Valerioti’s con-
duct in response to her own pursuit of the matters
does him no credit either.
The problem, according to Mr Valerioti started in
mid 1996 over the Whitford City Shopping Centre
Cinema Complex job and the bans imposed by the
Union. It should be noted that during the difficulty
which Mr Valerioti says he had where the Union had
black banned his loading of the concrete panels from
his own premises and that this was alleged to be on
the grounds that there was insufficient light and that
it was unsafe, and further when it was said that it the
panels could not be erected at the Whitford City Cin-
ema Complex site, that the Respondent took no action
to have an independent assessment undertaken by
Worksafe Western Australia. Mr Valerioti was asked
by Taskforce inspectors to provide a statement about
the incident at the Respondent’s premises and to have
other employees of the company who had witnessed
the incident also provide statements. However, at the
date of giving this particular evidence some eight
months later, Mr Valerioti had not provided a state-
ment to the Taskforce. He has not used avenues
available to him to deal with the problems he says
the Union forced on him. He took no action to have
what he saw as Ms Tucker’s harassment and abuse
of rights dealt with by an appropriate body. It was
not until January 1997, many months and consider-
able difficulties later, that he took any action to protect
his business from the conduct which he says was
responsible for the business’s problems.

3. As to Mr Valerioti’s credibility as a witness there
was conflict in his evidence about Peter McLaren’s
work performance and warnings. Mr Valerioti com-
plained about particular work, that he did not follow
instructions, that there were problems because of his
work, yet he described him as an excellent worker.
(transcript page 211).
His evidence as to whether he warned Mr McLaren
conflicted. He said that he did not give Mr McLaren
a warning (transcript pages 211 and 253), yet said
that he did give him a warning after the problem with
the BMA letterbox (transcript pages 198 and 253).
During his evidence on Thursday, 27 March 1997,
upon being cross examined as to what work he had
on at the moment and where that work was located,
Mr Valerioti became defensive. His evidence on that
subject and subsequent matters was clearly tainted
by his view that if the Union had knowledge of what
work he was engaged in then it would continue the
harassment and persecution of his business as he saw
it. Otherwise, I am satisfied from the evidence of Mr
Valerioti that he had difficulties with the Union which
were, from his perspective, unwelcome and an in-
trusion upon his business.
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I do not accept that one party or the other bears the full re-
sponsibility for the deterioration in the relationship between
the two parties. It would appear that the Union’s actions have
provoked the situation and Mr Valerioti has reacted in kind.
Mr Valerioti seems unable to accept that the Union has a le-
gitimate role in representing the interest of its members and in
ensuring that the awards to which it is a party are complied
with. This does not excuse any actions on the part of the Un-
ion which go beyond its rights. It does not excuse Mr Valerioti’s
knee jerk reaction to the Union’s advice that he must comply
with the terms of the Award or negotiate another arrangement.
He simply advised employees that he would reduce all of their
payments to be in accordance with the Award. This was a matter
which required some negotiation to achieve a reasonable re-
sult. To simply reduce those hourly rates without negotiation
was not reasonable. However, in the circumstances of the re-
lationship between the employer and the Union, any
negotiations were doomed to failure. Further, it seems that Mr
Valerioti was intent upon conducting his businesses without,
what he saw to be, the interference of the Union. The relation-
ship between the parties is now one of extreme antagonism
and it would appear that any prospects of re-establishing a
workable relationship would require a considerable amount of
effort and good will, the latter is clearly not in evidence on the
part of either party.

Mr McLaren appears to have been caught in the middle of
all of this. It is not clear to me whether Mr McLaren was or
was not a competent foreman. Mr Valerioti’s evidence con-
flicts with that of Mr McLaren. According to Mr Valerioti, Mr
M McLaren was an excellent worker who made too many
mistakes, yet he was prepared to have him continue as a car-
penter. Mr McLaren denies responsibility for certain problems
which arose, and provided plausible explanations. Without
confirmation of their conflicting evidence, particularly as to
technical matters and matters of fact, such an analysis must
rely on the credibility of the witness, and in that regard, I pre-
fer the evidence of Mr McLaren.

It has not been clearly demonstrated that Mr McLaren was
wholly or partly responsible for the problems associated with
the jobs on which he worked. He may have been given a ver-
bal warning following the BMA letterbox job, in January 1996
but he denies this. However, he was given a pay rise of $1.00
per hour in February 1996, and a further increase in October
1996.

Mr Valerioti says that he told Henry Rarere before Christ-
mas 1996 that if Peter McLaren messed up the Redcliffe job,
he wouldn’t be foreman any more, but he did not tell this to
Mr McLaren. There is no evidence that Mr McLaren was made
aware that his position as foreman was in jeopardy, nor that
his performance generally was a source of real and genuine
concern. I am not satisfied that his demotion from the position
of foreman was justified on the grounds of his performance or
fair in the circumstances of another employee, but not him,
being told that it might happen. It is clear that he received a
pay rise after a major incident which caused the employer dis-
satisfaction with his performance which the employer now
relies upon as one of the justifications for this demotion. I am
satisfied that the situation involving the Union had at least
some part to play in Mr Valerioti’s decision to demote, and
effectively, terminate the employment of Mr McLaren. I am
not satisfied that the matter was as clear in Mr Valerioti’s mind
as being that he was demoting and thereby terminating Mr
McLaren’s employment because he was involved with the
Union. Rather all of the circumstances brought Mr Valerioti to
the decision that Mr McLaren should be demoted. Those cir-
cumstances include his dissatisfaction with Mr McLaren’s
performance or at least the problems which had arisen on jobs
with which he was associated; the lack of work and costs to
the business associated with the Union’s unwelcome atten-
tion; the decline in Mr Valerioti’s relationship with Mr McLaren
due to the latter’s support to Mr Coleman; Mr McLaren’s in-
volvement with the Union in pursuing claims for
superannuation and an enterprise bargaining agreement, and
what Mr Valerioti complained of as role conflict between Mr
McLaren being foreman and shop steward.

In all of the circumstances, I find that this demotion was
unfair even if criticism of his performance was warranted.
Further, I find that had Mr McLaren retained his position as
foreman he would have been provided with work since his

return from annual leave, albeit not necessarily of a full time
and an ongoing nature, however, there would have been work
available for him for some of that time. The other foremen
engaged by the Respondent, Mr Rarere, has undertaken some
work during that time. As Mr McLaren was senior to him, and
as the Respondent is said to recognise seniority, that work
should have been made available to Mr McLaren.

As to whether, in all of the circumstances, it is appropriate
to require the employer to reinstate Mr McLaren and to place
him in the position of foreman, a number of matters require
consideration. Firstly, the relationship between the Union and
the employer is an issue. It is clear that, because of Mr
McLaren’s relationship with the Union and because of the very
bitter situation between the Union and the Respondent, rein-
statement would be entirely impracticable. Secondly, Mr
McLaren’s own views about his payment arrangements would
mitigate against his return under an arrangement whereby he
is paid in accordance with the Award. Mr McLaren made it
clear that he wanted to be reinstated but on the same payment
arrangements as before. It would be inappropriate to order such
an arrangement to continue as it would be in breach of the
Award. The alternative would be to order that Mr McLaren be
paid his previous hourly rate but that all other entitlements
provided by the award such as superannuation, redundancy
payments and the like including annual leave accrual be pro-
vided. This would not be equitable as my understanding is
that all of these matters were comprehended within the hourly
rate paid to Mr McLaren, an hourly rate which he is not pre-
pared to compromise.

In those circumstances, I am not prepared to order that Mr
McLaren be reinstated. The parties are invited to make sub-
missions as to the appropriate means of compensating Mr
McLaren for his loss bearing in mind the lack of work which
would otherwise have been available to him due to the Re-
spondent not having work. My preliminary thoughts on that
matter include that Mr McLaren might appropriately be paid
for the same hours as Henry Rarere has worked since 20 Janu-
ary 1997, less other work which Mr McLaren gave evidence
that he performed. I invite the parties to make submissions on
that matter.

APPEARANCES: Mr G Giffard on behalf of the Applicant
Mr K Richardson on behalf of the Respondent

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters and
Plasterers Union of Workers

and

Katina Pty Ltd trading as Kato Concrete Co.

No. CR 402 of 1996.

COMMISSIONER P.E. SCOTT.

29 April 1997.

Supplementary
Reasons for Decision.

THE COMMISSIONER: In my reasons for decision of 15
April 1997 I found that Peter McLaren had been unfairly dis-
missed from his employment with the Respondent, however,
reinstatement was not appropriate in all of the circumstances.
The parties were invited to make submissions as to the appro-
priate means of compensating Mr McLaren for his loss “bearing
in mind the lack of work which would otherwise have been
available to him due to the Respondent not having work.” My
preliminary thoughts at that time included that “Mr McLaren
might appropriately be paid for the same hours as Henry Rarere
has worked since January 1997, less other work which Mr
McLaren gave evidence that he performed.” The parties were
invited to make submissions on that matter.

I have read and considered in detail the submissions received
from the parties.
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The determination of compensation is not an exact science
where a formula can be prescribed. It requires consideration
on a case by case basis dealing with the particular circum-
stances which have arisen. The only basis upon which the
Commission can act is on the basis of equity and what is rea-
sonable in the circumstances. In considering this matter, I note
that the Commission is directed as to the maximum amount of
compensation which can be ordered under a claim of unfair
dismissal, as stated in s.23AA of the Industrial Relations Act,
1979 which shall not exceed six months remuneration which
may be calculated at the average rate received during any rel-
evant period of employment. In arriving at a conclusion
regarding compensation, I have also taken into account the
decisions in Tak Lau Kwa and Smartt (64 WAIG 858), Cullen
and Trapell (146 CLR 1) and Jaggard and Tranby Pty Ltd trad-
ing as the Court Hotel (76 WAIG 4720).

In light of the submissions of the parties, I have given fur-
ther consideration to whether the calculation of compensation
should be based on the work performed by Henry Rarere. Since
January 1997, Mr Rarere has worked only a limited number
of days on construction work. There is no indication about the
basis upon which he has been engaged to perform non con-
struction work except that he has been engaged full time on
factory based work other than for the limited amount of con-
struction work he has performed. There was no information to
indicate that Mr Rarere is being paid the same rate of pay for
his factory based work as his construction work. The evidence
was that a different award applies. Further, Mr McLaren may
or may not have been prepared to undertake the factory work
which Mr Rarere has performed, but from his evidence, he
was not prepared to work for less than his construction work
hourly rate. There is not sufficient information upon which to
base a decision in this regard, therefore, it is not appropriate to
simply order the payment to Mr McLaren of the same time as
Mr Rarere has worked during that period.

As to the rate of pay upon which any calculation should be
made, Mr McLaren was paid a rate of between $19.00 and
$22.00 per hour during his period of employment and an aver-
age of approximately $21.00 per hour when he was paid as a
foreman. I find that this is the appropriate rate upon which to
base any calculation, as the matter does not involve the en-
forcement of award entitlements. For this reason, the decision
of the Full Bench in Automotive, Food, Metals, Engineering,
Printing and Kindred Industries Union of Workers Western
Australian Branch and Centurian Industries Ltd (77 WAIG
319) is distinguished, and is not relevant.

I also note that Mr McLaren worked an average of 42 hours
per week from the time he was appointed as foreman. This is
then the appropriate number of hours per week for which he
ought be paid any compensation.

As to the period for which compensation ought be paid, it is
noted that Mr McLaren was available for work from 20 Janu-
ary 1997, when he returned from annual leave. This is also the
date upon which termination of employment most likely oc-
curred. The Commission has no evidence as what if any work
Mr McLaren has had since he gave evidence on 21 February
1997. There is no evidence of whether Mr McLaren has found
permanent alternative work, or of any other work he may have
done since then, nor is there any evidence of efforts to find
work since then, in an effort to mitigate his loss. The only
evidence before the Commission in that regard is that from 20
January to 21 February 1997, being a period of 5 weeks, Mr
McLaren worked only one day.

I also note, in weighing the question of compensation, Mr
McLaren’s length of service with the Respondent, and the cir-
cumstances of the termination of his employment, wherein he
has no responsibility in that circumstance.

On this basis, it is appropriate that Mr McLaren be paid by
the Respondent, an amount of compensation calculated as
$21.00 per hour, for 42 hours per week, for 5 weeks, less 8
hours for the single day which he worked. This totals $4,242.00

The questions of outstanding superannuation and annual
leave entitlements are not appropriately dealt with by the Com-
mission and the Union is free to pursue those matters elsewhere,
bearing in mind that during Mr McLaren’s employment, with
his consent, he was paid an hourly rate which took into ac-
count a range of matters. Minutes of Proposed Order shall
issue.

Appearances: Mr G Giffard on behalf of the Applicant.
Mr K Richardson on behalf of the Respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters and
Plasterers Union of Workers

and

Katina Pty Ltd trading as Kato Concrete Co.

No. CR 402 of 1996.

COMMISSIONER P.E. SCOTT.

2 May 1997.

Declaration and Order.
HAVING heard Mr G Giffard on behalf of the Applicant and
Mr K Richardson on behalf of the Respondent the Commis-
sion, pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby—

DECLARES—
THAT Peter McLaren was unfairly dismissed from
his employment with the Respondent.

ORDERS—
THAT Katina Pty Ltd trading as Kato Concrete Co
shall pay to Peter McLaren an amount of $4,242.00
no later than 21 days from the date of this Order.

(Sgd.) P.E. SCOTT,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Independent Schools Salaried Officers’ Association of
Western Australia, Industrial Union of Workers

and

The Governing Committee, Culunga Aboriginal
Community School.

Nos. CR393 and CR394 of 1996.

27 May 1997.

Reasons for Decision.
COMMISSIONER A.R. BEECH: Application CR393 of 1996
is a claim by the applicant union that Ms Colleen Reed was
unfairly dismissed by the respondent school. Application
CR394 of 1996 is a claim by the applicant union that Ms Cheryl
Soggee was unfairly dismissed by the respondent school. Both
Ms Reed and Ms Soggee were employed as teachers at the
school. They were both given letters on the 10th December
1996 which informed the teachers that as they were temporary
employees their contracts came to an end at the end of the
school year and that they would not be offered employment in
1997. By agreement, both applications were dealt with at the
one time.

Although the circumstances of both teachers are slightly dif-
ferent, the essential point to be determined is whether the
teachers were, in fact, appointed permanently or whether they
were temporary. If they were temporary then it is arguable,
certainly in Ms Soggee’s case although not necessarily in Ms
Reed’s case, that their contracts came to an end at the end of
1996 due to effluxion of time. If they were permanent then a
dismissal occurred and the issue becomes whether the dismissal
was unfair.
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Permanent or Temporary?

Ms Reed was appointed in July 1996. Her appointment was
confirmed in writing in a letter dated 23rd July 1996 (exhibit
8). I accept Ms Reed’s evidence that the letter was not given to
her until late August. Her letter states, amongst other things,
that her appointment is permanent. The only evidence before
the Commission that Ms Reed was temporary is the evidence
of the Principal, Mrs Gosling. Mrs Gosling interviewed Ms
Reed for the job and her evidence is that she stated at the time
that it was a temporary position. Ms Reed denies that this was
said at the interview. In my view the evidence establishes that
Ms Reed was appointed on a permanent basis. Her letter of
appointment says so and it is difficult for the Commission to
prefer the oral evidence of Mrs Gosling, especially where it is
contested, over the written evidence of the letter of appoint-
ment prepared and signed by Mrs Gosling. It is not suggested
that the letter is a mistake or that it is otherwise unreliable.
Whatever may have been Mrs Gosling’s statements at the in-
terview, she decided at the time of the appointment to appoint
Ms Reed permanently. Further, I accept Ms Reed’s evidence
that, at the time of her appointment, she had some temporary
work in the Education Department at a higher rate of wage
than that offered by the school. I accept her evidence that she
would not have accepted the offer of appointment at the school
if the position had only been temporary. She maintained her
evidence under cross-examination and her evidence struck me
as quite logical. There is nothing compelling in the evidence
to allow me to conclude that Ms Reed would have been inter-
ested in giving up a higher paid temporary job to work at the
school in a lower paid temporary job.

Ms Soggee responded to an advertisement for a teacher at
the school in December 1995. The advertisement was for a
temporary position. She received two letters of appointment
(exhibits 2 and 3) which confirmed that her position was tem-
porary. Nothing turns on the fact that she received two letters.
Her letters of appointment indicated that the employment would
commence in January 1996 and last until the 31st December
1996. Although Ms Soggee has given evidence that she was
told at the time by both Mrs Gosling and by the school’s Sec-
retary that the job was in fact permanent, I do not attach much
weight to that evidence. It is to be regarded in much the same
way as Mrs Gosling’s evidence mentioned earlier in relation
to Ms Reed. Even if Ms Soggee is correct in her evidence, it is
difficult to prefer that evidence over the two letters of appoint-
ment which she received, and acknowledged, which confirm
her position as temporary and for a fixed term. However, in
March 1996 she was given a letter by Mrs Gosling dated in
February 1996 which stated that Ms Soggee was employed on
a permanent basis. It is in the same terms as the letter which
appointed Ms Reed permanently. There can be no doubt that
this letter appointed Ms Soggee to a permanent position. Mrs
Gosling’s evidence is that it was her intention to make Ms
Soggee permanent. Indeed, it is Mrs Gosling’s evidence that
she made a number of staff permanent at the time. She did so
for reasons that were current at the time. Mrs Gosling felt that
it would give the teachers security. The evidence of Mrs Gos-
ling and Ms Soggee corroborate each other as to the
conversations which took place between the two of them lead-
ing to this decision, the timing of the decision and even to the
fact that the decision was taken in March but the letter was
dated the 6th February 1996.

I therefore find that both Ms Reed and Ms Soggee were
appointed to permanent positions. This conclusion is not in-
consistent with any provision of the Independent Schools’
Teachers’ Award 1976. The award requires a teacher to be given
a letter of appointment stating the general conditions of em-
ployment. If the appointment is temporary clause 5(3) of the
award specifies a time frame for the appointment. The award
does not define a permanent teacher as such but the termina-
tion of the contract of service of a teacher other than a relief or
temporary teacher requires a minimum of 6 weeks’ notice.
That is seen by the parties as the due of a permanent teacher.
There is no time frame in the award for the permanent ap-
pointment of a teacher.

The school brought evidence from the Association of Inde-
pendent Schools of WA that its member independent schools
have a practice of appointing new teachers for a temporary
period of twelve months prior to them being made permanent.

Culunga is a member of the AISWA. I understand the reason-
ing behind such a practice. However, that practice would not
prevent a school from appointing a teacher on a permanent
basis at any time if it decided to do so. On the evidence, that is
what happened here. Mrs Gosling decided to make the ap-
pointment of Ms Soggee permanent and to appoint Ms Reed
permanently. She had the authority to do as she did. In my
view there is every reason to conclude that Mrs Gosling was
acting in the best interests of the school by doing so. There is
no suggestion that Ms Reed and Ms Soggee are other than
competent teachers who made a worthwhile contribution to
the school. Both Ms Reed and Ms Soggee were interested in
permanent appointments and Mrs Gosling made an appropri-
ate decision to make them permanent.

The school has suggested before me that, in fact, Ms Reed
and Ms Soggee were only “de facto” permanent because of
Mrs Gosling’s evidence that she told both teachers at the time
of their interviews that the positions were temporary and be-
cause it was always Mrs Gosling’s intention that their
employment would be reviewed at the end of the year even
though they had been made permanent. Indeed, Mrs Gosling
has given evidence that it was her intention at the time of mak-
ing Ms Soggee permanent that her employment would still be
reviewed. However I have great difficulty in accepting this
argument. It appears to me that a teacher is either permanent
or temporary. The award makes that distinction by its defini-
tions of temporary or relief teachers. A teacher appointed
permanently has a contract of employment which is of indefi-
nite duration. It can lawfully be brought to an end by one party
only by the giving of 6 weeks’ notice to the other party. A
teacher appointed temporarily cannot be appointed for more
than 1 year. Only 1 week’s notice is needed to bring such a
contract of employment to an end. The existence of a hybrid
“de facto” permanency blurs those distinctions. As the argu-
ment was put in the proceedings there would appear to be no
significant difference between a teacher employed temporar-
ily for 1 year and a “permanent” teacher whose employment is
to be “reviewed” at the end of the year. That is a strong reason
for rejecting the argument that a de facto contract of employ-
ment exists. I was not given any authority supporting the
existence of such a contract.

There are other reasons why the argument must be rejected.
Any statement made by Mrs Gosling at the time of the inter-
views that the positions were temporary has been overtaken
by the written appointments. Mrs Gosling herself wished to
give the greater security of a permanent appointment. From
the point of view of the teachers themselves they had been
told in writing that they were permanent. This fact had been
repeated to them on occasion by Mrs Gosling towards the end
of the year. Mrs Gosling kept to herself any thoughts she may
have had at the time she made them permanent that their ap-
pointments would be reviewed at the end of the year. She
certainly did not tell either of the two teachers of this inten-
tion. It would be quite unfair on them to now recognise an
unstated intention on Mrs Gosling’s part. I also think it would
contravene the award. Given that the two teachers were made
permanent clause 7(2) of the award requires that no change of
significance to their contracts be made without the consent of
both parties. This did not occur and it follows that the two
teachers were permanent. Employers and employees should
be encouraged to have written contracts of employment rather
than oral contracts of employment. It provides certainty for
both sides. It is required in this case by the award. It would be
wrong in principle for the Commission to hold that even when
the contract is in writing one party is able to say that it does
not mean what it says. The Commission should be slow to
prefer oral evidence as to the terms of the contract in prefer-
ence to its written terms (Van Den Esschert v. Chappel [1960]
WAR 114 at 115). The parties must be taken to have been
aware of their intentions and have reflected those intentions in
the written document.

Although Mrs Gosling stated in her evidence that all perma-
nent employees are subject to a review each year, I cannot
accept her evidence if she means that every permanent em-
ployee’s employment comes to an end each year and the school
decides whether or not their employment will be continued
for the next year. Rather, I would treat Mrs Gosling’s evidence
as meaning that the employment of any permanent employee
can be reviewed by the school. That is the case for most, if not
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all, employees generally. However that does not mean that a
permanent teacher is in the same position as a temporary
teacher. At the very least the award makes the distinctions re-
ferred to above. With respect, the only reasonable inference
which can be drawn from the deliberate decision of the school
to make Ms Reed and Ms Soggee permanent appointments is
to mean that they were permanent.
Was there a dismissal?

The decision that Ms Reed and Ms Soggee would not be
employed for the 1997 school year was made by Ms Shirley
McPherson. Ms McPherson was appointed as an Administra-
tor of the school by the Registrar of Aboriginal Corporations
in August 1996. Ms McPherson worked closely with Mrs
Gosling in the running of the school. However, the authority
to hire and fire rested with Ms McPherson for the period of
her appointment. Her appointment was due to expire on the
12th December 1996. Towards the end of 1996 Ms McPherson
was involved in the necessary considerations of the school’s
needs for the coming school year. She was also involved in
the arrangements for the funding programme for the next three
years based on a census and student numbers. Her evidence is
that there was a drop in student numbers. Although the drop in
student numbers was not substantial, the school would not be
able to support the same number of teachers in 1997 as it had
in 1996. Two teachers would have to go. Her decision that
those two teachers would be Ms Reed and Ms Soggee was
based on the following understanding.

Ms McPherson had reviewed the personnel files for all staff,
including Ms Reed and Ms Soggee. It is clear from Ms
McPherson’s evidence before the Commission, and from the
two letters of the 10th December signed by her to Ms Reed
and Ms Soggee that Ms McPherson believed both employees
were temporary. In relation to Ms Reed, Ms McPherson was
aware that her letter of appointment indicated that Ms Reed
was permanent. However Ms McPherson decided to disre-
gard this letter because her understanding of the practice in
independent schools that a teacher is temporary for the first
twelve months of their employment. By that stage, Ms Reed
had been employed for approximately three months. Ms
McPherson therefore reached the conclusion that Ms Reed was
temporary, notwithstanding her letter of appointment. With
respect to Ms McPherson it was not open to her to do so. Ms
Reed’s contract of employment is as set out in the letter ap-
pointing her. If that letter was inconsistent with the award,
then the award would prevail. It is not inconsistent with the
award. Nor am I aware that Ms Reed’s letter of appointment is
in conflict with any registered enterprise bargaining agreement.
Therefore Ms Reed’s contract of employment was permanent
as set out in her letter and it was not open to the school to treat
her as temporary: clause 7(b) of the award.

In relation to Ms Soggee, Ms McPherson reached the conclu-
sion that Ms Soggee’s employment was temporary because there
was no indication that she was permanent in Ms Soggee’s per-
sonnel file. Ms McPherson’s evidence is that there was no letter
appointing Ms Soggee on a permanent basis in Ms Soggee’s
personnel file and Ms McPherson was unaware of the letter un-
til these Commission proceedings commenced. The Commission
is unaware why Ms Soggee’s letter appointing her to a perma-
nent position was not in her personnel file. However, even if I
accept for the moment that Ms McPherson was unaware of Ms
Soggee’s permanent appointment, it must be said that it does not
alter the fact that Ms Soggee was permanent.

The situation therefore is that Ms McPherson reached the
decision that she did based upon her understanding that Ms
Reed and Ms Soggee were temporary and that their contracts
came to an end on the 31st December 1996. I accept that Ms
McPherson acted in good faith. However she terminated the
employment of two permanent teachers. Although Ms
McPherson’s letters to the two teachers were couched in terms
that reflected Ms McPherson’s understanding of their tempo-
rary status, the effect of the two letters was to terminate their
employment. I am therefore satisfied that, in the case of Ms
Reed and Ms Soggee, dismissals occurred.

Was there a valid reason for the dismissals?
Mrs McPherson’s evidence is that for financial reasons there

was a need to reduce the number of teachers by two. This was
related to the student numbers and a change in the basis of the
three-yearly funding arrangements. That evidence was not

successfully attacked and I accept it. The decision about who
those teachers would be was made also in the context of a
restructuring of teaching groups. Mrs McPherson considered
which teachers were permanent and which were temporary.
She concluded that three were temporary: Mr Hart, Ms Reed
and Ms Soggee (transcript p. 133). Mr Hart was seen by her as
being in a different position because he was teaching second-
ary school. Mrs McPherson decided that Ms Reed and Ms
Soggee would be the two teachers to go.

The evidence on this particular issue is that the school needed
to reduce the teaching staff by two. I therefore find that there
was a valid reason, or that there were valid reasons, based on
the operational requirements of the school for the dismissals.

Were the dismissals harsh, oppressive or unfair?
The union claims that both dismissals were unfair. In my

view, the conclusion is inescapable. There are a number of
reasons why this is so. First, the decision to dismiss them was
made without a consideration of their permanency. It is at least
possible that both teachers were denied the possibility of con-
tinuing employment in 1997 because of this although it is not
clearly established on the evidence that a different decision
would have been made had their permanency been known and
taken into account. There is still the evidence that a restructur-
ing of the teaching groups needed to occur.

Secondly, both employees believed on good grounds that
they were permanent. They had a legitimate expectation of
continuing employment. As a consequence, both teachers had
changed their positions. By that I mean that Ms Reed had given
up a higher paying job to work at the school and Ms Soggee
had taken out a loan to purchase a motor vehicle. In both cases,
the teachers did so in reliance upon the school’s decision to
make them permanent.

Thirdly, both Ms Reed and Ms Soggee gave evidence
that they had been told by Mrs Gosling in December 1996
that they would be teaching the following year. Mrs Gos-
ling, in her evidence, stated that she did have such a
conversation and that it could have been in early Decem-
ber. After considering all of the evidence I believe Ms Reed
and Ms Soggee. The evidence of Ms Reed and Ms Soggee
is supported by Mr King’s evidence. Mr King was also
teaching at the time and participated in such a conversa-
tion. I accept his evidence. The evidence is supported by
Mr Hart who also taught at the school at that time. I also
accept his evidence. I therefore find that the Principal of
the school gave an assurance to Ms Reed and Ms Soggee
that they would be teaching the following year. I also ac-
cept in this context that Mrs Gosling also indicated to the
two teachers, in the presence of Mr Hart, that Ms
McPherson was going to make them redundant but that
Mrs Gosling was of the view that this could not be done
because they were permanent appointments. I have had
regard for Mrs McPherson’s evidence (transcript p.123)
that Mrs Gosling would not have known about the pend-
ing terminations at that time. However it is the fact that
both teachers had received an assurance from their Princi-
pal, the same Principal who had appointed them both, about
their employment the following year.

Fourthly, neither teacher was given the proper period of no-
tice of termination.

Fifthly neither teacher was given any opportunity to discuss
with the school the impact of the decisions to, effectively, make
them redundant or ways that the school might be able to mini-
mise the effects of the decision upon them. There is an issue
of fairness towards the teachers here as well as the fact that
the Minimum Conditions of Employment Act 1993 recognises,
and requires, that the opportunity be extended. I add that I do
not place undue emphasis on this point. The evidence reveals
meetings were scheduled between Mrs McPherson and each
of the two teachers but they did not take place. There is evi-
dence to support Mrs McPherson’s view that no-one person
out of herself, Ms Reed and Ms Soggee was to blame for this.
But I accept the evidence that is before me which is to the
effect that the teachers would not have had the impression that
the financial position of the school would require two teachers
to leave. The two teachers could therefore not be expected to
have had any forewarning of the need of the school to reduce
the number of teachers and of the possibility of this impacting
upon them both.
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For the above reasons, I find that the dismissals of Ms Reed
and Ms Soggee were unfair towards them.
Relief

I turn to the question of relief. Both the applicants and the
school are of the opinion that re-instatement is impracticable.
On the material before me, I also reach that conclusion. The
Commission will therefore award compensation. In reaching
a decision as to the amount of compensation to be awarded I
take into account that neither teacher was given the proper
period of notice of termination. They were given notice on the
10th December and their employment ended on the 31st De-
cember. That is a period of 3 weeks. Further, their termination
in December meant that it was difficult for Ms Reed and Ms
Soggee to find alternative employment in the education sys-
tem. The evidence before me is that schools advertise in
October for the next school year. Both Ms Reed and Ms Soggee
were too late at the time of their termination in December to
be considered by schools seeking to employ teachers for the
1997 school year. Both Ms Reed and Ms Soggee are currently
unemployed.

I also take into account their lengths of service. In Ms Reed’s
case her period of service was three months. In Ms Soggee’s
case her period of service was twelve months. Although Ms
Soggee’s length of service is greater than Ms Reed’s length of
service, in neither case is it a long period of time and this
argues against a substantial award of compensation.

The calculation of compensation is not an exact science. Each
case will need to turn upon its own facts. In assessing com-
pensation for each teacher I have had regard to the reasons I
have set out for concluding that their dismissals were unfair as
well as the issues I have set out in the previous two paragraphs.
In the circumstances I assess the appropriate compensation to
be seven weeks’ wages for Ms Reed and, given Ms Soggee’s
relatively longer period of service, eight weeks’ wages for Ms
Soggee. In each case the compensation includes the balance
of the notice period that each should have received.

I have reached the decision in this matter without needing to
consider all of the evidence that was put before me. Although
evidence was given of turmoil at the school prior to the ap-
pointment of Ms McPherson as Administrator there is no
suggestion that it has continued.  It had no bearing whatsoever
on the issues concerning the dismissals of Ms Reed and Ms
Soggee. I do not regard the evidence of Ms Soggee on this
issue as establishing the truth of her allegations. They are ef-
fectively countered by the evidence of Mrs Corunna. Further,
as evidence of the turmoil was not relevant to this case, both
Mr Gifford and Mr Diamond respectively, and very properly,
did not cross-examine that part of the evidence of both Ms
Soggee and Mrs Corunna.

The Minutes of a Proposed Order now issue.
Appearances:  Mr M. Diamond on behalf of the applicant.
Mr R.H. Gifford on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Independent Schools Salaried Officers’ Association of
Western Australia, Industrial Union of Workers

and

The Governing Committee, Culunga Aboriginal
Community School.

Nos. CR393 and CR394 of 1996.

3 June 1997.

Order.
HAVING heard Mr M. Diamond on behalf of the applicant
and Mr R.H. Gifford on behalf of the respondent, the Com-
mission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979 hereby—

A. DECLARES that Colleen Reed and Cheryl Soggee
were unfairly dismissed.

B. ORDERS that The Governing Committee, Culunga
Aboriginal Community School forthwith pay—

(i) seven weeks’ wages to Colleen Reed;
(ii) eight weeks’ wages to Cheryl Soggee

by way of compensation.
(Sgd.) A.R. BEECH,

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Australasian Meat Industry Employees’ Union, Industrial
Union of Workers, West Australian Branch

and

Charlie Carters Pty Ltd.

No. CR 39 of 1997.

19 May 1997.

Order.
HAVING heard Mr G.W. Ferguson on behalf of the Applicant
and Mr M.F. Connell as agent for the Respondent, and by con-
sent, the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act, 1979, hereby orders—

THAT the matter be and is hereby wholly discontin-
ued.

(Sgd.) G.L. FIELDING,
[L.S.] Senior Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australasian Meat Industry Employees’ Union,
Industrial Union of Workers, Perth

and

Metro Meat International (Linley Valley Division).

No. CR 151 of 1997.
5 June 1997.

Reasons for Decision.
SENIOR COMMISSIONER: Mr Eastwell is a member of the
Applicant Union. He has been employed by the Respondent
for varying periods over the last five years. He was last em-
ployed by the Respondent for a period of approximately 18
months, which ended on 7 May 1997. On that day, his em-
ployment was terminated by the Respondent in circumstances
which the Applicant contends were either harsh, oppressive or
unfair. Accordingly, it seeks an order from the Commission
directing that the Respondent reinstate Mr Eastwell in his
former employment.

The circumstances which gave rise to the termination of Mr
Eastwell’s employment are somewhat controversial but can
be stated shortly. On 7 May 1997 Mr Eastwell, with two other
employees, was sitting in the locker room when two of the
Respondent’s supervisors entered the room to investigate an
allegation that drugs where being consumed in the room. It is
common ground that when asked whether they were smoking
“the good stuff” they each denied doing so. Specifically, Mr
Eastwell and his fellow employees testified that Mr Eastwell
denied that he was guilty of smoking, but said words to the
effect that he was guilty of having the carton of choc-milk in
the locker room, which he then showed to the supervisors, but
which was at all material times sealed. He then said that he, in
company with one of the other employees, left the locker room
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and went outside where he opened the carton and drank some
of its contents before returning to work with his colleagues.
On the other hand, one of the Respondent’s supervisors, Mr
Dickenson, testified that when asked by his colleague who
was smoking, Mr Eastwell replied that all he was doing was
having a drink and a chat whereupon he produced a carton of
choc-milk, or similar substance, and proceeded to take a mouth-
ful. The others apparently produced cigarettes. Mr Dickenson
testified that he responded by telling them that whether they
were smoking or drinking, it was not allowed in the locker
room and asked the employees to leave. These events were
reported to the Respondent’s manager, Mr Griffiths, who in-
structed the supervisors to further investigate the allegation of
drug taking, leaving the other complaints against the employ-
ees to later.

It is common ground that later in the day Mr Eastwell and
the other employees were further interrogated about smoking
drugs. Mr Eastwell and his fellow employees testified that
they were then told that their employment had been termi-
nated, but were sent back to work. Mr Dickenson testified that
they were merely told that their employment would be termi-
nated if the Respondent’s informant was able to verify
satisfactorily the allegation of drug taking. Upon further con-
sideration, Mr Griffiths, the Respondent’s manager, concluded
that there was insufficient evidence to sustain an allegation of
drug taking against the employees, but that Mr Eastwell should
be given a warning in respect of a breach of the Respondent’s
Personal Hygiene Policy. It is common ground that this Policy
prohibits the taking of food, amongst other things, into the
locker room, although the Applicant contends that that does
not extend to food in sealed containers. When it came to giv-
ing Mr Eastwell the warning, the Respondent discovered that
he had already had what the Respondent then erroneously
thought were five previous warnings. In fact, Mr Eastwell had
only received three prior warnings, at least one of which had
been a final warning. In the circumstances, it was decided to
terminate Mr Eastwell’s employment.

It is common ground also that thereafter, later on 7 May
1997, each of the three employees were again interviewed. In
the case of Mr Eastwell, he was advised that his employment
was terminated on the grounds that he had consumed soft drink
in the locker room in contravention of the Respondent’s Per-
sonal Hygiene Policy and in so doing put the Respondent’s
export licence at risk. A further consideration was the fact that
he had had previous warnings, one of which was said to be a
“second chance” given after a previous final warning.

On being told that his employment was to be terminated on
those grounds, Mr Eastwell objected. As a consequence, in
company with a representative of the Applicant and in the com-
pany of Mr Dickenson, he met with Mr Griffiths. Mr Griffiths
testified that he there and then put to Mr Eastwell that it had
been reported to him that he had been drinking soft drink in
the locker room, to which he said Mr Eastwell replied to the
effect, “Yes, I have owned up to that”, and used the fact that
he had been so honest in this respect, amongst other factors, to
make a plea for mercy. As the events transpired, that plea went
unheeded.

The Applicant submits that the dismissal was unfair in that
Mr Eastwell was wrongly accused of consuming soft dink in
the Respondent’s locker room. The Applicant further contends
that, in any event, even if he consumed the drink in breach of
the Respondent’s Personal Hygiene Policy, the breach was not
sufficient to warrant dismissal, and certainly not summary dis-
missal. In short, the Applicant contends that the punishment
did not fit the crime.

To a large degree the answer to the Applicant’s claim de-
pends upon a resolution of the conflicting evidence. Although
I was not entirely unimpressed with the testimony of Mr
Eastwell and that of the employees who were with him on the
occasion in question, upon reflection I consider it to be the
least creditable. Mr Eastwell conceded, albeit somewhat re-
luctantly, that when he was, as he puts it, “dismissed for the
second time” he was told by Mr Dickenson that it was because
he had consumed soft drink in the locker room. To some ex-
tent that version was supported by the witnesses Bullock and
Bucowski. Having heard and observed Mr Dickenson, I doubt
that he would have concocted such an allegation. He was posi-
tive and unswerving in his testimony that Mr Eastwell had

told him that he had been drinking, and in fact drank in his
presence. That evidence is, to a significant degree, supported
by the testimony of Mr Griffiths, whose testimony I accept
unreservedly. Mr Griffiths testified that Mr Eastwell had indi-
cated to him that he had owned up to drinking in the locker
room. Further, I consider it improbable that the supervisors,
contrary to the evidence of Mr Dickenson, said nothing to Mr
Eastwell about his possession of the choc-milk in the locker
room, as Mr Eastwell and his colleagues claim. So far as the
Respondent was concerned, it was a serious breach of an im-
portant policy designed to protect the Respondent’s export
licence. Indeed, there had been numerous instances of persons
having been warned for breaches of the Policy and random
inspections to ensure that employees complied with the Policy.
In those circumstances, I think it more probable than not that
Mr Dickenson did say, as he testified was the case, that he
informed Mr Eastwell at the time he saw him in the locker
room that it was wrong to have the drink there whether or not
he was smoking. Also, I consider it improbable that Mr Eastwell
was, in effect, dismissed from his employment twice as he
claims. It would be odd in the extreme if, having been dis-
missed, he was then directed to return to the workplace, as Mr
Eastwell and his colleagues claim occurred. That is even more
so given the Respondent’s policy that upon termination em-
ployees are escorted from the premises. It is even more unlikely,
given the fact that the only person authorised to effect termi-
nation of employment is Mr Griffiths and that Mr Griffiths
did not authorise any termination on the basis of drug taking.
Indeed, the actions of Mr Dickenson and the other supervisors
appear consistent with what Mr Griffiths says he instructed
the supervisors to do, namely, in the first instance to carry out
an investigation into the alleged drug taking, leaving the other
matters in abeyance until that matter had been resolved one
way or another. In conclusion, I unreservedly accept the evi-
dence of Mr Griffiths and the evidence of Mr Dickenson
(except to the extent that it conflicts with Mr Griffiths) in pref-
erence to that of Mr Eastwell and his colleagues.

I am satisfied and find that Mr Eastwell did in fact consume
the choc-milk in the locker room, as alleged by the Respond-
ent. Furthermore, and perhaps more significantly, I am satisfied
and find that he admitted that fact to Mr Griffiths when the
matter was put to him. In the circumstances, I am satisfied and
find that the Respondent had good reason to conclude that Mr
Eastwell had consumed the choc-milk as alleged (see: Bi-Lo
Pty Ltd v. Hooper (1992) 53 IR 224 and see too: Sangwin v.
Imogen Pty Ltd (IR Ct A, unreported) 8/3/1996). Furthermore,
I am satisfied and find that it was in breach of the Respond-
ent’s Personal Hygiene Policy. Indeed, Mr Eastwell admitted
that consumption of liquids, other than water, was not allowed
in the locker room.

In the circumstances, I am satisfied that Mr Eastwell was
dismissed for a valid reason within the meaning of section
23AA of the Industrial Relations Act 1979; that reason being
related to his conduct in the workplace. It remains then to con-
sider whether in the circumstances the dismissal was unfair.
The Policy which, as I find, he breached is an important one.
It is designed to prevent contamination of slaughtered meat by
food or by vermin which is attracted to the food. Indeed, there
was little or no challenge to the proposition that the policy
was vital to the maintenance of the Respondent’s export li-
cence which, in turn, was vital for the Respondent’s continued
existence.

In this case, Mr Eastwell appears to have been dismissed
summarily without notice, or payment in lieu, as the Meat
Industry (State) Award envisages. Only where an employee is
guilty of misconduct is it lawful to terminate a contract sum-
marily in this fashion. Conduct in this context is, as Mr
Ferguson for the Applicant suggested, conduct which consti-
tutes a repudiation of the contract of employment or evidence
of an intention not to be bound by the contract in the future. In
this regard, the fact that an employee has a prior poor record
will not normally change the nature of the conduct, although,
of course, it may materially impact upon the fairness or other-
wise of the decision to terminate.

Ordinarily, as Mr Griffiths testified, a breach of the Respond-
ent’s Personal Hygiene Policy is not likely of itself to lead to
termination, let alone a summary dismissal, at least in the ab-
sence of a provision in the Policy or rules to that effect. Indeed,
in this case Mr Griffiths contemplated giving Mr Eastwell a
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written warning, until he discovered the extent of Mr Eastwell’s
previous record. However, Mr Eastwell’s misdeed was not a
mere breach of the Respondent’s Policy. As I find, he first
admitted to having drunk some of the choc-milk in the locker
room when first questioned about the drugs, and then, as if to
prove the point, proceeded to drink there again in the presence
of the supervisors. In those circumstances, it is highly argu-
able that such conduct amounted to a repudiation of his contract
of employment, if not an expression of intention not to be
bound by it in the future, at least to the extent that it incorpo-
rated a requirement to comply with the Respondent’s Personal
Hygiene Policy. This is perhaps all the more so because, as I
find, he had previously been warned verbally against breach-
ing the policy.

For these reasons, if for no other, the breach of the Policy
probably constituted misconduct for the purposes of the Award.
In any event, in cases such as this, the Commission is not so
much concerned with the lawfulness of the dismissal, but taken
overall, with its fairness or otherwise (see: Shire of Esperance
v. Mouritz (1991) 71 WAIG 891; Byrne v. Australian Airlines
Ltd (1995) 61 IR 32, 73). In this instance, Mr Eastwell not
only breached an important policy of the Respondent in the
way outlined, but did so in face of at least three prior written
warnings relating to his conduct in the workplace, the last of
which put him on notice that any further unsatisfactory per-
formance for whatever reason would result in his employment
being terminated. In addition, he had previously been warned
verbally for a breach of the Policy

In all the circumstances, I am far from convinced that Mr
Eastwell was dismissed, either harshly, oppressively or un-
fairly. The claim should therefore be dismissed.

Appearances:Mr G.W. Ferguson and with him Mr D.K.
Hopperton as agents for the Applicant.

Mr M.J. Darcy as agent for the Respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Australasian Meat Industry Employees’ Union, Industrial
Union of Workers, West Australian Branch

and

Metro Meat International (Linley Valley Division).

No. CR 151 of 1997.

5 June 1997.

Order.

HAVING heard Mr G.W. Ferguson and with him Mr D.K.
Hopperton as agents for the Applicant and Mr M.J. Darcy as
agent for the Respondent, the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act, 1979,
hereby orders—

THAT the application be and is hereby dismissed.

(Sgd.) G.L. FIELDING,
[L.S.] Senior Commissioner.

UNIONS—
Application for alteration of

rules—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

s62

In the matter of an application by the Australian Institute of
Marine and Power Engineers, Western Australian Union of

Workers for alteration of registered rules.

No. 810 of 1997.

ROBIN COLBERT LOVEGROVE
DEPUTY REGISTRAR.

9 May 1997.

Decision.
HAVING read the application, there being no person desiring
to be heard in opposition thereto, after consulting with the
President, and upon being satisfied that the requirements made
thereunder have been complied with, I have this day regis-
tered an alteration to rules 5, 7, 12, 14, 15, 22, 25, 26, 28 and
33 of the registered rules of the applicant union in the terms of
the application as filed on 29 April 1997.

(Sgd.) R.C. LOVEGROVE,
Deputy Registrar.

PROCEDURAL DIRECTIONS
AND ORDERS—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Ronald John Renton

and

Laverton Gold N.L.

No. 55 of 1997.

15 May 1997.

Order.
HAVING heard Ms S.E. O’Brien on behalf of the Applicant
and Mr S.M. Watson on behalf of the Respondent, the Com-
mission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—

(1) THAT the hearing and determination of this applica-
tion be stayed until further order of the Commission.

(2) THAT there be liberty for either part to apply to vary
this order on giving the other 48 hours’ notice of the
application.

(Sgd.) G.L. FIELDING,
[L.S.] Senior Commissioner.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Harrald Fidzewicz

and

West Australian Petroleum Pty Limited.

No. 324 of 1997.

22 May 1997.

Order.
HAVING heard Mr P.A. Sheiner, of counsel, on behalf of the
Applicant and Mr S.J. Kenner, of counsel, on behalf of the
Respondent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

THAT the application for production of documents be
and is hereby dismissed.

(Sgd.) G.L. FIELDING,
[L.S.] Senior Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Paul Chidlow

and

Pacesetter Homes Pty Ltd.

No. 430 of 1997.

8 May 1997.

Order.
WHEREAS an application was lodged in the Commission
pursuant to regulation 80(1) of the Industrial Relations Com-
mission Regulations 1985;

AND WHEREAS a conference between the parties was
convened;

AND WHEREAS the parties reached an agreement;
AND HAVING HEARD Mr A. Thompson on behalf of

the applicant and Mr D. Jones on behalf of the respond-
ent;

NOW THEREFORE, I the undersigned, pursuant to the
powers conferred on me under the Industrial Relations Act
1979, hereby order—

THAT the application be discontinued.
(Sgd.) A.R. BEECH,

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Maria Ximena Ramirez

and

Venez Beauty Salon.

No. 743 of 1997.

3 June 1997.

Direction.
WHEREAS an application was filed in the Registry of the
Commission on 18 April 1997, pursuant to s.32 of the Indus-
trial Relations Act, 1979 ; and

WHEREAS a conference was held for the purpose of con-
ciliation, and if that not be successful, to identify the issues,
and related matters to be dealt with by hearing; and

WHEREAS Michael Shane, purporting to act on behalf of
the applicant, informed the Commission, on 27 May 1997 that
Sami Anne Shane was indisposed and unable to attend the
conference listed for Friday 30 May 1997, and he declared
that the respondent is bankrupt; and

WHEREAS a facsimile letter from the firm of accountants,
A.I. Clynk & Associates, has been received, stating that the
respondent is bankrupt; and

WHEREAS there was no representation on behalf of the
respondent at the conference;

AND WHEREAS no Answer has been filed in relation to
the abovecited matter;

NOW THEREFORE the Commission, being satisfied that
the applicant is entitled to know whether the respondent ad-
mits or denies the claims made, and pursuant to the powers
conferred on it by the Industrial Relations Act, 1979, hereby
directs—

THAT the Sami Anne Shane file an answer in response
to application No. 743 of 1997, which answer shall specify
the facts upon which the respondent relies and shall ad-
mit or dispute each part of the claim made by the applicant;
and

THAT the said answer shall be filed no later than 12
June 1997; and

THAT upon the filing of the said answer Sami Anne
Shane shall forthwith serve a copy thereof upon the ap-
plicant.

(Sgd.) C.B. PARKS,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Nilsa Lee Puzio

and

Venez Beauty Salon.

No. 744 of 1997.

3 June 1997.

Direction.
WHEREAS an application was filed in the Registry of the
Commission on 18 April 1997, pursuant to s.32 of the Indus-
trial Relations Act, 1979 ; and

WHEREAS a conference was held for the purpose of con-
ciliation, and if that not be successful, to identify the issues,
and related matters to be dealt with by hearing; and

WHEREAS Michael Shane, purporting to act on behalf of
the applicant, informed the Commission, on 27 May 1997 that
Sami Anne Shane was indisposed and unable to attend the
conference listed for Friday 30 May 1997, and he declared
that the respondent is bankrupt; and

WHEREAS a facsimile letter from the firm of accountants,
A.I. Clynk & Associates, has been received, stating that the
respondent is bankrupt; and

WHEREAS there was no representation on behalf of the
respondent at the conference;

AND WHEREAS no Answer has been filed in relation to
the abovecited matter;

NOW THEREFORE the Commission, being satisfied that
the applicant is entitled to know whether the respondent ad-
mits or denies the claims made, and pursuant to the powers
conferred on it by the Industrial Relations Act, 1979, hereby
directs—

THAT the Sami Anne Shane file an answer in response
to application No. 744 of 1997, which answer shall specify
the facts upon which the respondent relies and shall
admit or dispute each part of the claim made by the appli-
cant; and

THAT the said answer shall be filed no later than
12 June 1997; and
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THAT upon the filing of the said answer Sami Anne
Shane shall forthwith serve a copy thereof upon the ap-
plicant.

(Sgd.) C.B. PARKS,
[L.S.] Commissioner.

JOINDER/CONCURRENCE OF
PARTIES—

Application for—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Communications, Electrical, Electronic, Energy,
Information, Postal, Plumbing and Allied Workers Union of
Australia, Engineering and Electrical Division, WA Branch

and Another

and

Newcrest Mining Ltd.

No. 835 of 1997.

19 May 1997.

Order.
UPON considering the grounds of the application, and by con-
sent, the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act, 1979, hereby orders—

THAT the Communications, Electrical, Electronic,
Energy, Information, Postal, Plumbing and Allied Work-
ers Union of Australia, Engineering and Electrical
Division, WA Branch and The Construction, Mining,
Energy, Timberyards, Sawmills and Woodworkers Un-
ion of Australia—Western Australian Branch be joined
as Respondents to the proceedings in Matter No. CR 372
of 1996.

(Sgd.) G.L. FIELDING,
[L.S.] Senior Commissioner.

NOTICES—
Appointments—

APPOINTMENT

RAILWAY CLASSIFICATION BOARD
I, the undersigned Chief Commissioner of the Western Aus-
tralian Industrial Relations Commission, acting pursuant to
the provisions of the Industrial Relations Act, 1979 and hav-
ing consulted with the Minister and the Union referred to in
Section 80 O(7) of the Industrial Relations Act, 1979, hereby
appoint Commissioner S.A. Cawley to be Deputy Chairper-
son for a period of one year with effect from the 29th day of
May, 1997.

Dated the 29th day of May, 1997.
(Sgd.) W.S. COLEMAN,

[L.S.] Chief Commissioner.

AWARDS/AGREEMENTS—
Consolidation by Registrar—

BUILDING TRADES (GOLDMINING INDUSTRY)
AWARD.

No. 29 & 32 of 1965 & 4 of 1966.

PURSUANT to section 93(6) of the Industrial Relations Act
1979 the following award has been consolidated and is
published hereunder for general information.

Dated at Perth this 28th day of May, 1997.
J. CARRIGG.

Registrar.

Building Trades (Goldmining Industry) Award

1.—TITLE
This award shall be known as the Building Trades

(Goldmining Industry) Award and shall replace the Carpenters’
Goldmining) Award No. 34 of 1947 as amended, the Painters’
(Goldmining) Award No. 28A of 1946 as amended and the
Plumbers’ (Goldmining) Award No. 78 of 1947 as amended.

1A.—STATEMENT OF PRINCIPLES—AUGUST 1996
It is a condition of this award/industrial agreement that any

variation to its terms on or from the 7th day of August, 1996
including the $8.00 per week Arbitrated Safety Net
Adjustments, shall not be made except in compliance with the
Statement of Principles set down by the Commission in the
Reasons for Decision in matters No. 1164 of 1995 and No.
915 of 1996.

2.—ARRANGEMENT
1. Title

1A Statement of Principles—August 1996
2. Arrangement

 2A. State Wage Case Principles—September 1989
 3. Scope
 4. Area
 5. Term
 6 Definitions
 7. Contract of Service
 8. Special Provisions for Cycle Working
 9. Wages

 9A. Minimum Wage—Adult Males and Females
10. Piecework
11. Casual Workers
12. Leading Hands
13. Special Rates and Provisions
14. District Allowance
15. Hours
16. Shift Work
17. Overtime
18. Annual Leave & Holidays
19. Long Service Leave
20. Payment for Sickness or Bereavement
21. Provision of Appliances.
22. Under-Rate Workers
23. University or School of Mines or Technical College

Students
24. Apprentices
25. Record Board
26. Representative Interviewing Workers
27. Posting Award and Union Notices
28. Board of Reference
29. Enterprise Flexibility
30. Consultation in the Workplace
31. Resolution of Disputes Procedure

Appendix—Resolution of Disputes Requirements
Schedule A.—Applicants
Schedule B.—Respondents
Schedule C.—Parties to the Award
Appendix—S.49B—Inspection Of Records Require-
ments
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2A.—STATE WAGE CASE PRINCIPLES—SEPTEMBER
1989

It is a term of this Award that the Union undertakes for the
duration of the Principles determined by the Commission in
Court Session in Application No. 1940 of 1989 not to pursue
any extra claims, award or over award, except when consistent
with the State Wage Principles.

3.—SCOPE
This award shall apply to employers in the goldmining

industry carried on by the respondents in respect of workers
employed in the classifications set out in subclause (3) of clause
9.—Wages, and apprentices in the trades for which
apprenticeship is provided.

4.—AREA
This award shall operate throughout the whole of the State

of Western Australia.

5.—TERM
The term of this award shall be for a period of three years

from the date hereof.

6.—DEFINITIONS.
(1) “Casual Worker” means any worker who is dismissed

through no fault of his own before the expiration of one week
of his employment.

(2) “Bricklayer” means a worker engaged in bricklaying,
brickcutting, firework (including kiln work), furnaces or
furnace work of any description, setting cement bricks, cement
blocks and cement pressed work, setting coke slabs or coke
bricks or plaster partition blocks, or any other work which
comes or which may be adjudged to come within the scope of
brick work generally.

(3) “Carpenter and Joiner” means a worker engaged upon
the erection, repair, ornamentation and demolition for re-
erection, of work in wood or any form of construction work in
wood including the preparation of all shaft timbers on the
surface and the fixing of all skids and square timber above the
collar of the shaft, the lagging of winder drums, the making of
skids, ladders (including underground ladders), steel ore pass
bases, grisslies, plat sets and all concrete form work including
that used underground and upon the making preparing and
fixing of any other materials usually used in joinery or
construction which necessitates the use of carpenters’ tools, or
machines used in lieu thereof, including the use of such
materials upon steel frame buildings and the fixing of steel
window frames or door frames and the fixing of corrugated
iron on walls and roofs (without prejudice however to any
right of plumbers also to do such work) and also including
(but also without prejudice to any right of plumbers to do any
such work) the fixing of the following asbestos products—
viz— plain and corrugated sheets, gutters, downpipes, ridgings,
rain heads, ventilators, skylights, fascias and barge boards.
Provided that nothing in this definition shall preclude members
of the Australian Workers’ Union employed under the
appropriate classification from being employed on work
heretofore carried out by members of that union of such
appropriate classification and provided further that the
preparing of round timber and minor concrete form work
underground may be carried out by members of either of the
two unions concerned, as required by the employer.

(4) “Painter” means—
(a) a worker who applies paint or any other preparation

used for preservative or decorative purposes—
(i) to any building or structure of any kind or to

any fabricated unit forming or intended to form
part of any building or structure, or

(ii) to any machinery or plant;
(b) and includes any worker engaged in the hanging of

wallpapers or substitutes therefor or in glazing, grain-
ing, gilding, decorating, applying plastic relief, putty
glazing or marbling;

(c) and also includes any worker who strips off old wall-
papers or who removes old paint or varnish or who
is engaged in the preparation of any work for paint-
ing or of any materials required for the trade;

(d) and also includes any worker engaged in signwriting;

(e) but does not include a worker doing rough painting
(or rough preparation therefor) of any building or
structure other than a cottage, office, changeroom,
workshop or storeroom, when it is intended that such
a building or structure shall be only roughly painted
with not more than one coat of paint; or doing rough
painting of any plant; or doing rough painting (with
not more than one coat) of any machinery or other
iron work.

(5) “Plumber” means a worker employed or usually
employed in executing any plumbing, gas fitting, pipe
fitting (in connection with plumbing), or domestic
engineering work, or who executes any work in or in
connection with—

(a) sheet lead, galvanised iron or other classes of sheet
metal generally used by plumbers;

(b) the fixing of lead, wrought, cast or sheet iron, cop-
per, brass or other classes of pipe work including
earthenware pipes (in connection with plumbing) and
the making up of ventilation and air-conditioning
appliances;

(c) water (hot or cold), steam (other than for power pur-
poses), gas, air, oil for heating or cooking purposes,
vacuum systems and sewerage installations;

(d) house, sanitary, chemical and/or general plumbing;
(e) fire service work;
(f) fitting and fixing asbestos corrugated sheets, gutter-

ing, downpipes, ridging, rainheads, ventilators,
skylights, fascia and barge boards; and

(g) irrigation installations.

7.—CONTRACT OF SERVICE
(1) Except in the case of casual workers, a week’s notice of

intention to terminate the employment shall be given on either
side.

(2) The employer shall be under no obligation to pay for any
day not worked upon which the worker is required to present
himself for duty, except such absence from work is due to
illness and comes within the provisions of clause 20.—Payment
for Sickness or Bereavement or such absence is on account of
holidays to which the worker is entitled under the provisions
of the award.

(3) This clause does not affect the right to dismiss for
misconduct, and in such case wages shall be paid up to the
time of dismissal only

(4) The employer shall be entitled to deduct payment for
any day or portion of a day upon which the worker cannot be
usefully employed because of any strike by the union or unions
affiliated with it, or by any other association or union, or
through the breakdown of the employer’s machinery, or any
stoppage of work by any cause which the employer cannot
reasonably prevent.

8.—SPECIAL PROVISIONS FOR CYCLE WORKING
Notwithstanding provisions contained elsewhere in this

Award—
(1) Work may be carried out over consecutively recur-

ring cycles, each consisting of a specified number of
consecutive working days followed by a specified
number of consecutive non-working days.

(2) (a) The total ordinary hours of work during a cy-
cle shall exceed 40 hours multiplied by the
number of working and non-working weeks
in the cycle.

(b) Overtime rates shall be paid for any time in
excess of eight hours per day or in excess of
the total ordinary hours prescribed in paragraph
(2)(a) of this clause.

(3) Wages may be paid according to a weekly average
of ordinary hours worked even though more or less
than 40 ordinary hours may be worked in any par-
ticular week of the work cycle.

(4) (a) Prior to the implementation of a cycle, in ac-
cordance with this clause, the employer shall
notify the Union of the nature of the cycle to
apply.
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(b) In the case where an even time two week cy-
cle or a cycle incorporating more than six
consecutive working weeks is intended to be
applied, approval to the working of such cy-
cle shall first be obtained from the Union.

(5) Where cycle hours are not averaged over the period
of the work cycle in accordance with paragraphs (a)
and (b) of subclause (2) of this clause, an employee
shall have no entitlement to payment for the con-
secutive non-working days prescribed in subclause
(1) of this clause. Except that an employee whose
hours of duty are worked in accordance with the pro-
visions of this subclause shall accrue leisure days
where this practice is observed at a mine.

9.—WAGES
(1) Rate per week $

(a) Bricklayer 344.70
(b) Carpenter and Joiner 344.70
(c) Painter 344.70
(d) Plumber 344.70

(2) Tool Allowance (per week)
(a) Carpenter 1.85
(b) Painter 0.50

The tool allowance for carpenter and joiner includes an
amount of five cents for the purpose of enabling the employees
to insure their tools against loss or damage by theft or fire.

(3) Structural Efficiency—
(a) An employer may direct an employee to carry out

such duties as are within the limits of the employ-
ee’s skill, competence and training consistent with
the classification structure of this award provided that
such duties are not designed to promote de-skilling.

(b) Arising out of the decision on 8 September 1989 in
the State Wage Case the parties to this Award are
committed to implementing a new wage and classi-
fication structure. In making this commitment, the
parties—

(i) Accept in principle that the descriptions of job
functions within a new structure will be more
broadly based and generic in nature.

(ii) Undertake that upon variation of the Award to
implement a new wage and classification struc-
ture, employees may undertake training for a
wider range of duties and/or access to higher
levels in accordance with the definitions and
training standards laid down in the Award vari-
ation relating to a new classification structure.

(iii) Will co-operate in the transition from the ex-
isting classification structure to the proposed
new structure to ensure that the transition takes
place in an orderly manner without creating
false expectations or disputation.

(iv) Are committed to modernising the terms of the
Award and addressing issues associated with
training in an endeavour to finalise matters.

(c) In the event that there is a claim for reclassification
by an employee to higher level under any new struc-
ture on the ground that the employee possesses
equivalent skill and knowledge gained through on-
the-job experience or on any other ground, the
following principles apply—

(i) Agreed competency standards shall be estab-
lished by the parties in conjunction with
T.A.F.E. and S.E.S.D.A. (when operative) for
all levels in any new classification structure
before any claims for reclassification are proc-
essed;

(ii) An agreed authority such as T.A.F.E. or
S.E.S.D.A. or agreed accreditation authority
(when operative) shall test the validity of an
employee’s claim for classification.

(d) The parties are committed to modernising the terms of
the Award and to addressing the issues associated with
training in an endeavour to finalise these matters.

(4) Award Modernisation—
(a) In accordance with sub-paragraph (iv) in paragraph

(b) of subclause (5) hereof, the parties are commit-
ted to modernising terms of the award.

(b) The parties will discuss all matters raised which may
lead to increased flexibility and the removal of the
obsolete conditions to better reflect the realities of
modern industry practices and assist the restructur-
ing process. Any such discussion with the Unions
shall be on the premise that—

(i) The majority of employees at the enterprise
must genuinely agree;

(ii) No employee will lost income as a result of
the change;

(iii) The Union must be party to the agreement,
particularly where enterprise level discussions
are considering matters requiring variations to
the Award;

(iv) Agreements will be ratified by the Commis-
sion.

(c) Should an agreement be reached pursuant to
subclause (b) hereof and that agreement requires an
award variation, the parties will not oppose that award
variation for that particular provision for that par-
ticular enterprise.

(d) There shall not be limitations on any award matter
being raised for discussion.

(e) The parties agree that working parties will con-
tinue to meet with the aim of modernising the
Award.

9A.—MINIMUM WAGE—ADULT MALES AND
FEMALES

Notwithstanding the provisions of this award, no employee
(including an apprentice), twenty-one years of age or over,
shall be paid less than $275.50 per week as his ordinary rate of
pay in respect of the ordinary hours of work prescribed by this
award, but that minimum rate of pay does not apply where the
ordinary rate of pay (including any part thereof payable in
addition to the award rate) is not less than $275.50.

Where the said minimum rate of pay is applicable the same
rate shall be payable on holidays, during annual leave, sick
leave, long service leave and any other leave prescribed by
this award.

Notwithstanding the foregoing, where in this award an
additional rate is prescribed for any work as a percentage,
fraction or multiple of the ordinary rate of pay, it shall be
calculated upon the rate prescribed in this award for the
classification in which the worker is employed.

10.—PIECEWORK
(1) Subject to the minimum wage rates and other conditions

herein prescribed, an employer may remunerate any of his
workers under any system of payment by results.

(2) Any union party to this award, may during its currency,
apply to the Commission for the correction or regulation of
any piecework rate, time bonus rate, task rate or any other
system of payment by results.

11.—CASUAL WORKERS.
A casual worker shall be paid fifteen per cent in addition to

the ordinary rate prescribed in clause 9.—Wages hereof.

12.—LEADING HANDS
Leading Hands in charge of not less
than three and not more than ten
employees shall be paid at the rate of $13.60
More than ten and not more than 20
other employees at the rate of $20.50
More than 20 employees at the rate of $26.60

13.—SPECIAL RATES AND PROVISIONS
(1) Disabilities Allowance: An employee employed outside

of his/her shop on construction work shall for the time so
employed be paid a disabilities allowance at the rate of $1.65
per week in addition to the prescribed rate.
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(2) Wet and Dusty Places—
An employee employed in places where the atmos-
phere is excessively dust laden or where water is
continuously dripping so that the clothing or feet
become wet shall be paid seven cents per hour in
addition to the prescribed rate.

(3) Excessively dirty work—
An employee employed on excessively dirty work
which is likely to render the employee or his/her
clothes dirtier than on the normal run of work shall
be paid seven cents per hour in addition to the pre-
scribed rate, but with a minimum payment as for four
hours in any one day.

(4) Winder Rums and Head Frame Wheels—
An employee engaged in work on winder drums or
head frame wheels shall be paid seven cents per hour
in addition to the prescribed rate, but with a mini-
mum payment as for four hours in any one day.

(5) Sulphur Dioxide Towers—
An employee engaged on repair work to Sulphur
Dioxide Towers shall be paid seven cents per hour in
addition to the prescribed rate, but with a minimum
payment as for four hours in any one day.

(6) Boat Type and Swinging Scaffold—
An employee employed on a boat type or swinging
scaffold shall be paid seven cents per hour in addi-
tion to the prescribed rate. “Swinging Scaffold”
means any scaffold suspended from overhead gear
and not supported from the ground and which by rea-
son of the operations carried out on it or by reason of
wind force or vibration is likely to swing or sway.
No employer shall permit an apprentice who has
served less than two years of his/her apprenticeship
to work on a boat type or swinging scaffold and no
such apprentice shall work on such a scaffold.

(7) Heat Money—
(a) An employee required to work for more than one

hour continuously in the shade in places where the
temperature is raised by artificial means to between
115o and 130o F. shall be paid four cents per hour in
addition to the prescribed rate.

(b) (i) An employee required to work for more than
one hour continuously in the shade in places
where the temperature is raised by artificial
means to exceed 130oF. shall be paid seven
cents per hour in addition to the prescribed rate.

(ii) Where work continues for more than two hours
in that temperature employees shall be enti-
tled to twenty minutes’ rest every two hours
without deduction of pay.

(8) Boiler Flue or Roaster Work—
Where bricklayers are employed for more than one
hour inside the gas or water spaces of any boiler,
flue or roaster, when the atmosphere is completely
dust laden, then six hours shall constitute a shift’s
work, provided that this subclause shall not apply in
addition to the provisions of subclause (7) of this
clause.

(9) Grinding Time—
The employer shal l  provide sandstone
grindstones. Employees shall be allowed to main-
tain their tools in proper working condition in
working hours.
When an employee who has been employed for five
consecutive working days is discharged, he/she shall
be allowed two hours for grinding tools or be paid
two hours’ pay in lieu thereof.

(10) (a) Lead Paint Surfaces—
No surface painted with Lead Paint shall be
rubbed down or scraped by a dry process.

(b) Width of Brushes—
All paint brushes shall not exceed five inches
in width and no kalsomine brush shall be more
than seven inches in width.

(c) Meals not to be taken in Paint Shop—
No employee shall be permitted to have a meal
in any paint shop or place where paint is stored
or used.

(11) Spray Painting (Painters)—
(a) Lead paint shall not be applied by a spray to the inte-

rior of any building.
(b) All employees (including apprentices) applying paint

by spraying shall be provided with full overalls and
head covering and respirators by the employer.

(c) Where from the nature of the paint or substance used
in spraying, a respirator would be of little or no prac-
tical use in preventing the absorption of fumes or
materials from substances used by an employee in
spray painting, the employee shall be paid a special
allowance of eighteen cents per day.

(12) Water and Soap—
Water and soap shall be provided in each shop or on
each job by the employer for the use of painters.

(13) Electrical Sanding Machines—
The use of electrical sanding machines for sanding
down paint work shall be governed by the following
provisions—

(a) The weight of each such machine shall not
exceed thirteen lbs.

(b) Every employer operating any such machine
shall ensure that each such machine, together
with all electrical leads and associated equip-
ment is kept in a safe condition and shall, if
requested so to do by any employee, but not
more often than once in any four weeks, cause
the same to be inspected by a licensed electri-
cal employee under the Electricity Act and the
Regulations made thereunder.

(c) Employers shall provide and supply respira-
tors of a suitable type to each employee and
shall maintain same in an effective and cleanly
state at all times.
Where respirators are used by more than one
employee, each such respirator shall be steri-
lised and a new pad inserted after use by each
such employee.

(d) Employers shall also provide and supply gog-
gles of a suitable type: Provided that goggles
with celluloid lenses shall not be regarded as
suitable.

(e) All employees shall use such protective equip-
ment when using electrical sanding machines
of any type.

(14) (a) Carpenters and Joiners—
A secure and weatherproof place shall be pro-
vided by the employer where carpenters’ and
joiners’ tools may be locked up apart from the
employer’s plant and material.

(b) Other Employees—
The employer shall, where practicable, pro-
vide a place on each job for the safe-keeping
of the employee’s tools when not in use.

(15) Attendants on ladders—
No employee shall work on a ladder at a height of
over twenty-five feet from the ground when such
ladder is standing in any street, way or lane, where
traffic is passing to and fro without any assistant on
the ground.

(16) Plumbers on Sewerage Work: Plumbers employed on
work involving the opening up of house drains or waste pipes
for the purpose of clearing blockages or for any other purpose,
or on work involving the cleaning of septic tanks or dry wells,
shall be paid 35 cents per day in addition to the prescribed
rate.

(17) All work made up by plumbers shall be welded by those
employees.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 77 W.A.I.G.1560

(18) Change Room—
The employer shall provide on each job a proper
change room where the employee may change his/
her clothes, and such place shall not be used for any
other purpose.

(19) Boiling Water—
The employer shall provide boiling water, on each
job for the use of his/her employees.

(20) Any dispute which may arise between the parties in
relation to the application of any of the foregoing special rates
and provisions may be determined by the Board of Reference.

14.—DISTRICT ALLOWANCE
(1) In addition to the wages prescribed in clause 9.—Wages

hereof the following allowances shall be paid for five days per
week to workers employed in the districts which are hereinafter
respectively described, but with the exception of districts
contained therein which are situated within a radius of ten miles
of Kalgoorlie, Coolgardie and Southern Cross viz.—

(a) First District—
Lying south of Kalgoorlie and comprised
within lines starting from Kalgoorlie, thence
west-south-west to Woolgangie, thence south-
east to Dundas, thence north-east to a point
ten miles east of Karonie on the Trans-Austrlia
line, and thence back to Kalgoorlie—at the rate
of fifty-two cents per week extra for those
mines within ten miles of the railway and
eighty cents per week for those outside.

(b) Second District—
Starting from Kalgoorlie west-south-west to
Woolgangie, thence north-north-west to the
intersection of the 120o E. meridian with the
30o S. parallel of latitude, thence north-east
by east to Kookynie, thence back to the point
ten miles east of Karonie on the Trans-Aus-
tralia line, and thence back to Kalgoorlie—at
the rate of seventy cents per week extra for
those mines within ten miles of the railway
and ninety cents per week for those outside.

(c) Third District—
Starting from and including Kookynie, then
north by west to Kurrajong, thence north-east
to Stone’s Soak, thence south-east to and in-
cluding Burtville, thence south-west through
Pindinnie to Kookynie—at the rate of seventy
cents per week extra for those mines within
ten miles of the railway and ninety cents per
week for those outside.

(d) Fourth District—
Surrounding Southern Cross within a radius
of thirty miles—for those mines outside a ra-
dius of ten miles from Southern Cross,
including Westonia and Bullfinch, at the rate
of twenty-five cents per week.

(e) Fifth District—
Comprising all mines not specifically defined
in the foregoing boundaries, but within the area
comprised within the 24th and 26th parallels
of latitude at the rate of one dollar twenty cents
per week.

 (2) Notwithstanding anything herein contained, the
following allowances shall be paid in the districts or mines
mentioned hereunder—

Per Week
$

Ora Banda and Waverley Districts 0.70
Yalgoo District 0.70
Meekatharra, Mt. Magnet and

Cue Districts 0.85
Wiluna District 1.00
Youanmi District 1.00
Cox’s Find Gold Mine 0.90
Corduroy Gold Mine and Mines within

ten miles radius therefrom 1.20

Per Week
Lallah Rooke Gold Mine, Halley’s $

Comet Gold Mine, Prophecy Gold
Mine, and mines within ten miles
radius therefrom 1.50

Mayfield District 0.70
Evanston District 1.00
With regard to the Meekatharaa, Mt. Magnet, Cue and Yalgoo

and Wiluna Districts, an additional allowances at the rate of
fifteen cents per week shall be paid to workers employed at
mines situated five miles from a Government railway.

With regard to the Big Bell Gold Mine, the Triton Gold Mine,
and Cox’s Find Gold Mine, the sum of fifteen cents per week
may be deducted from the district allowance which would
otherwise be paid.

 (3) In the case of any mine or district within the area to
which the award applies and which is not dealt with under the
provisions of subclauses (1) and (2) of this clause, any union
party to this award, may apply to the Commission at any time
for the purpose of having an allowance prescribed.

15.—HOURS
(1) Subject to the provisions of Clause 8.—Special Provisions

for Cycle Working of this award, the ordinary working hours
of day workers shall be 40 per week to be worked eight hours
per day between 0600 hours and 1800 hours, Monday to Friday,
and shall be determined in accordance with Clause 30.—
Consultation in the Workplace of this award.

(2) Lunch interval shall not exceed one hour.
(3) Workers working underground shall work the hours

provided for underground workers in the Goldmining Award
No. 11 of 1946 as amended or replaced from time to time.

16.—SHIFT WORK
Men working shifts, not subject to weekly rotation, shall be

paid for each shift other than day shift at the rate of time and a
half.

17.—OVERTIME
(1) For all work done beyond the hours of duty on any

ordinary day, payment shall be at the rate of time and a half for
the first two hours and double time thereafter.

(2) All work done on Saturdays shall be paid for at the rate
of time and a half for the first two hours and double time
thereafter.

(3) Repairs to the machinery of the employer which is broken
down and has caused a stoppage of operations shall be paid
for at time and a half for Saturdays, Sundays and holidays.

(4) Work done on Sundays shall be paid for at double time.
Work done on holidays shall be paid for at double time and a half.

(5) When a worker is recalled to work after leaving the premises
he shall be paid for at least two hours at overtime rates.

(6) When a employee, without being notified on the previous
day, is required to continue working after the usual knock-off
time for more than one hour or (in the case of a day-worker)
after 5.30pm whichever is the later, he shall be provided with
any meal required or shall be paid 77 cents in lieu thereof.

(7) When a worker is required to hold himself in readiness
for a call after ordinary hours, he shall be paid at ordinary
rates for the time that he holds himself in readiness.

(8) When a worker is required for duty during any meal time
whereby his meal time is postponed for more than one hour,
he shall be paid at overtime rates until he gets his meal.

(9) When computing overtime, any district allowance shall
not be computed as an addition to the day’s pay.

(10) (a) When overtime work is necessary, it shall, whenever
reasonably practicable, be so arranged that workers have at
last eight consecutive hours off duty between the work of
successive days.

(b) Where a worker (other than a casual worker) has not had
at least eight consecutive hours off duty between his usual
finishing time on one day and his usual starting time on the
next day, the following provisions shall apply—

(i) He shall if he so desires, be entitled to have eight
consecutive hours off duty from the completion of
his overtime work until he next commences work,
but shall not be paid for such time off duty.
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(ii) If on the instruction of the employer he continues or
resumes work at his ordinary starting time without
having such eight hours break, he shall be paid at
overtime rates for the balance of the hours less than
eight which he has not had off duty. Hours of over-
time actually worked since his last usual finishing
time, shall be counted in computing the actual rate
of overtime under this paragraph.

(iii) If a worker of his own volition, continues or resumes
work at his ordinary starting time without such break,
he shall be paid at ordinary rates.

(11) (a) An employer may require any worker to work
reasonable overtime at overtime rates and such worker shall
work overtime in accordance with such requirement.

(b) No organisation, party to this award, or worker or workers
covered by this award, shall in any way, whether directly or
indirectly, be a party to or concerned in any ban, limitation, or
restriction upon the working of overtime in accordance with
the requirements of this subclause.

18.—ANNUAL LEAVE AND HOLIDAYS
(1) Annual leave shall be taken at the convenience of the

management of the mine; workers to receive one month’s notice
of the date on which the leave is to commence; a committee of
three to be appointed to each mine to assist the management in
the arrangement of a suitable roster.

(2) (a) Except as hereinafter provided, a period of four
consecutive weeks’ leave with payment as prescribed in
paragraph (b) hereof shall be allowed annually to a worker by
his employer after a period of twelve months’ continuous
service with that employer.
(b) (i) A worker before going on leave shall be paid the

wages he would have received in respect of the ordi-
nary time he would have worked had he not been on
leave during the relevant period.

(ii) Subject to paragraph (c) hereof a worker shall, where
applicable, have the amount of wages to be received
for annual leave calculated by including the follow-
ing where applicable.
(aa) The rate applicable to him as prescribed by

clause 9.—Wages, clause 12.—Leading Hands
and clause 14.—District Allowance, of the
award and;

(bb) Subject to paragraph (c)(ii) hereof the rate pre-
scribed for work in ordinary time by clause
16.—Shift Work, of the award according to
the worker’s roster or projected roster includ-
ing Saturday shifts;

(cc) Any other rate to which the worker is entitled
in accordance with his contract of employment
for ordinary hours of work; provided that this
provision shall not operate so as to include any
payment which is of a similar nature to or is
paid for the same reasons as or is paid in lieu
of those payments prescribed by clause 13.—
Special Rates & Provisions, and clause
17.—Overtime, of this award, nor any pay-
ment which might have become payable to the
worker as reimbursement for expenses in-
curred.

(c) During a period of annual leave a worker shall receive
a loading calculated on the rate of wage prescribed by
paragraph (b)(ii)(aa) hereof. The loading shall be as
follows—

(i) Day Workers—A worker who would have worked
on day work had he not been on leave—a loading of
17-1/2 per cent.

(ii) Shift Workers—A worker who would have worked
on shift work had he not been on leave—a loading
of 17-1/2 per cent.

Provided that where the worker would have received shift
loadings prescribed by clause 16.—Shift Work, had he not
been on leave during the relevant period and such loadings
would have entitled him to a greater amount than the loading
of 17-1/2 per cent, then the shift loadings shall be added to the
rate of wage prescribed by paragraph (b)(ii)(aa) hereof in lieu
of the 17-1/2 per cent loading.

Provided further, that if the shift loadings would have entitled
him to a lesser amount than the loading of 17-1/2 per cent then
such loading of 17-1/2 per cent shall be added to the rate of
wage prescribed by paragraph (b)(ii)(aa) hereof in lieu of the
shift loadings.

The loading prescribed by this subclause shall not apply to
proportionate leave on termination.

(d) The provisions of this subclause shall not operate in
respect of leave fully due prior to 1st August, 1973 irrespective
of the date at which such leave is taken.

(3) If after one month’s continuous service in any qualifying
twelve monthly period a worker whose employment terminates
and who has worked less than 236 shifts at ordinary rates of
pay, shall be paid in the proportion that the number of shifts
worked by him at ordinary rates in that qualifying period bears
to 235 shifts at ordinary rates of pay in that qualifying twelve
monthly period.

(4) Any worker who has taken part in a strike (including a
slow strike) or a general or sectional stoppage of work
unauthorised by the employer during the period of service in
respect of which the abovementioned annual holidays are
granted, shall forfeit one day of such annual holidays for every
day or part of a day during which he takes part in a strike, or in
such unauthorised stoppage of work, including a stoppage
because of a fatal accident in the mine except in the case of
those workers working in the same shift and the same level as
the deceased who desire to attend the funeral and so notify the
employer.

(5) Where a worker is justifiably dismissed for misconduct
he will not be entitled to the benefits of this clause.

(6) The amounts to be paid hereunder shall be calculated at
the rate prevailing at the time the payment is made.

(7) The provisions as to annual leave shall not apply to casual
workers.

(8) The following days or the days observed in lieu shall be
allowed as holidays without deduction of pay namely, New
Year’s Day, Australia Day, Good Friday, Easter Monday, Anzac
Day, Labour Day, Foundation Day, Sovereign’s Birthday,
Christmas Day and Boxing Day. When any of the days
mentioned in this subclause falls on a Saturday or a Sunday
the holiday shall be observed on the next succeeding Monday
and when Boxing Day falls on a Sunday or on a Monday the
holiday shall be observed on the next succeeding Tuesday. In
each case the substituted day shall be a holiday without
deduction of pay and the day for which it is substituted shall
not be a holiday. Provided that any employee who does not
present himself for work (if required) on the working day
following any of the abovementioned holidays shall not be
entitled to be paid for such holidays unless he produces proof
satsifactory to the employer that he was prevented by sickness
from presenting himself for work on any such day and that
such sickness was not due to intemperance or misconduct.

(9) If any of the holidays prescribed in subclause (8) hereof
falls during a worker’s period of annual leave and is observed
on a day which in the case of that worker would have been an
ordinary working day, the worker shall be paid one extra day
at ordinary rates for that day or at his option, have one day on
full pay added to that period for each such holiday.

(10) By mutual agreement between the employer and the
employee, annual leave may be taken in not more than two
periods per annum, but neither of such period shall be less
than one week.

Notwithstanding the above, and in special circumstances,
provided the employee so requests and the employer so agrees,
annual leave may be taken in periods of less than one week
with a maximum of five single day absences, or combination
of such five single day absences, in any one year of service.

(11) An employer may close down his operation or a section
or sections thereof for the purposes of allowing annual leave to
all or the majority of his workers employed generally or in any
such section or sections and in the event of a worker being
employed for a portion only of a year he shall, subject to subclause
(3) hereof, only be entitled to such leave on full pay as is
proportionate to his length of service during that period with
such employer and if such leave is not equal to the leave given to
the other workers he shall not be entitled to work or pay whilst
the other workers of such employer are on leave on full pay.
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19.—LONG SERVICE LEAVE
The long service leave provisions set out in Volume 59 of

the “Western Australian Industrial Gazette” at pages 1 to 6
inclusive are hereby incorporated in and shall be deemed to be
part of this award.

20.—PAYMENT FOR SICKNESS AND BEREAVEMENT
(1) (a) A worker shall be entitled to payment for non-

attendance on the ground of personal ill-health for one-tenth
of a week’s pay at the award rate for each 23.1 shifts actually
worked at ordinary rates of pay: Provided that, subject to
subclause (4) hereof, payment for absence through such ill-
health shall be limited to one week’s pay in each calendar year.
Payment hereunder may be adjusted at the end of each calendar
year, or at the time the worker leaves the service of the employer
in the event of the worker being entitled by service subsequent
to the sickness to a greater allowance than that made at the
time the sickness occurred. This clause shall not apply where
the worker is entitled to compensation under the Workers’
Compensation Act.

(b) A worker shall, on the death within Australia of a wife,
husband, father, mother, brother, sister, child or stepchild, be
entitled on notice, to leave up to and including the day of the
funeral of such relation and such leave shall be without
deduction of pay for a period not exceeding the number of
hours worked by the employee in two ordinary days of work.
Proof of such death shall be furnished by the worker to the
satisfaction of his employer.

Provided that this clause shall have no operation while the
period of entitlement to leave under it coincides with any other
period of entitlement leave.

For the purposes of this clause, the words “wife” and
“husband” shall include a person who lives with the worker as
a de facto wife or husband.

(2) A worker shall not be entitled to receive any wages from
his employer for any time lost through the result of an accident
not arising out of or in the course of his employment or for
any accident wherever sustained arising out of his own wilful
default, or for sickness arising out of his own wilful default.

(3) No worker shall be entitled to the benefits of this clause
unless he produces proof satisfactory to his employer of
sickness, but the employer shall not be entitled to a medical
certiciate unless the absence is for three days or more.

(4) Sick leave shall accumulate from year to year so that any
balance of the period specified in subclause (1) of this clause
which has in any year not been allowed to a worker by his
employer as paid sick leave may be claimed by the worker
and subject to the conditions hereinbefore prescribed, shall be
allowed by his employer in any subsequent year without
diminution of the sick leave prescribed in respect of that year.
Provided that sick leave which accumulates pursuant to this
subclause shall be available to the worker for a period of two
years but no longer from the end of the year in which it accrues.

(5) Any time in respect of which a worker is absent from
work, except time for which he is entitled to claim sick pay
under the preceding provision, shall not count for the purpose
of determining his right to holidays.

21.—PROVISION OF APPLIANCES
(1) Carpenters—

The employer shall provide the following tools when they
are required on the job—dogs and cramps of all descrip-
tions, bars of all descriptions, augers of all sizes, bits not
ordinarily used in a brace, hack saws, all hammers, ex-
cept claw hammers, glue pots and brushes, dowel plates,
trammels, hand and thumb screws, soldering irons and
spanners from three-quarters of an inch upwards.

(2) Painters—
The employer shall provide all tools in connection with
the painting trade, excepting putty knife, stripper scis-
sors, duster, paperhanging brush, roller, two lining fitches,
a two foot rule, hammer and hacking knife.

22.—UNDER-RATE WORKERS
(1) Any worker who by reason of old age or infirmity is

unable to earn the minimum wage may be paid such lesser
wage as may from time to time be agreed upon in writing
between the union and the employer.

(2) In the event of no agreement being arrived at, the matter
may be referred to the Board of Reference for determination.

(3) After application has been made to the Board, and pending
the Board’s decision, the worker shall be entitled to work for
an be employed at the proposed lesser rate.

23.—UNIVERSITY OR SCHOOL OF MINES OR
 TECHNICAL COLLEGE STUDENTS

Provision may be made by agreement between an employer
and University or School of Mines or Technical College
students as to terms and conditions of employment. Any such
agreement shall be submitted to the Commission for approval
within one month after the making thereof. Provided always
that this clause shall only apply in the case of a day time student
who has not completed his course at the University or School
of Mines or Technical College and where such employment is
for the purpose of giving him practical experience and/or
assisting the student to complete his course of study.

24.—APPRENTICES
(1) Subject to the provisions of this clause, the Apprenticeship

Regulations, 1964, are incorporated in, and form part, of this
award.

(2) The employment of apprentices in the bricklaying trade
shall be governed by the provisions of the Building Trades
Apprenticeship Regulations.

(3) Except as hereinafter provided every agreement of
apprenticeship shall be for a period of five years unless, with
the approval of the Commission, that period is reduced or
deemed to have been commenced prior to the date of the
agreement, provided that—

(a) Where the apprentice has completed the tenth year
of schooling and has obtained the High School cer-
tificate or Junior Certificate of the Public
Examinations Board in such subjects as the appro-
priate Apprenticeship Advisory Board or, as the case
may be, the Building Trades Aplprenticeship Board
determines and has the vocational aptitude for the
trade concerned, the period of apprenticeship shall
be four years; and

(b) Where the apprentice has completed the eleventh year
of schooling and has obtained the High School Cer-
tificate or Junior Certificate of the Public
Examinations Board in such subjects as the appro-
priate Apprenticeship Advisory Board or, as the case
may be, the Building Trades Apprenticeship Board
determines and has the vocational aptitude for the
trade concerned, he may be allowed a credit to re-
duce the period to three and a half years; and

(c) Where the apprentice has completed the twelfth year
of schooling and has obtained the High School Cer-
tificate or Leaving Certificate of the Public
Examinations Board in such subjects as the appro-
priate Apprenticeship Advisory Board or, as the case
may be, the Building Trades Apprenticeship Board
determines and has the vocational aptitude for the
trade concerned, he may be allowed a credit to re-
duce the period to three years.

(4) The maximum number of apprentices allowed to any
employer shall be in the proportion of one apprentice to every
two or fraction of two journeymen employed by him in the
trades of Carpentry and Joinery, Painting and Plumbing
provided that the fraction of two shall not be less than one and
in Bricklaying it shall be as allowed under the Building Trades
Apprenticeship Regulations.

(5) (a) Wages per week (Percentage of tradesmen’s rate)—

(i) Five year term %
First year 40
Second year 48
Third year 55
Fourth year 75
Fifth year 88

(ii) Four year term
First year 42
Second year 55
Third year 75
Fourth year 88
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(iii) Three and a half year term %
First six months 42
Next year 55
Next following year 75
Final year 88

(iv) Three year term
First year 55
Second year 75
Third year 88

(v) The tradesman’s rate shall be the sum of the basic
wage and margin contained in clause 11.—Casual
Workers of this award, as varied from time to time.

(b) Allowances (per week)—
Apprentices shall receive the following per centum of the
industry allowance and district allowance and where an
apprentice works in circumstances which would entitle a
tradesman to the disabilities allowance prescribed in
subclause (1) of clause 13—Special Rates and Provisions,
the following per centum of such allowance —
(i) Five year term %

First year 37
Second year 53
Third year 72
Fourth year 95
Fifth year 100

(ii) Four year term
First year 40
Second year 72
Third year 95
Fourth year 100

(iii) Three and a half year term
First six months 40
Next year 72
Next following year 95
Final year 100

(iv) Three year term
First year 58
Second year 95
Third year 100

(6) If the apprentice be employed on a mine and the mine
ceases any operations in which the apprentice is engaged, the
apprenticeship may be terminated in which case the apprentice
shall be given a certificate to show the time he has served, and
the employer shall endeavour to find him another employer
willing to complete the term. Should the apprentice desire to
complete his apprenticeship with another employer, the
certificate he has received from the former employer shall be
prima facie evidence of the wages he is entitled to receive and
the period necessary to complete his apprenticeship.

(7) The hours of attendance in appropriate trade classes
shall be eight hours per week for the first school year of
his apprenticeship—February to November—in his
appropriate technical course and eight hours per fortnight
for the three subsequent school years; Provided that time
lost during such training shall be made up during the fifth
year of apprenticeship.

(8) Subject to Regulation No. 27 of the Apprenticeship
Regulations, 1964, apprentices from any district in country
areas where an appropriate technical class is not established,
shall attend an approved technical centre for two week’s
training each year without loss of pay.

(9) A tool allowance of one-third of the amount payable to
tradesmen shall be paid to apprentices in their first year and of
two-thirds of the amount payable to tradesmen, in such
apprentices’ second year, and of the same amount as is payable
to tradesmen in their third, fourth and fifth years of
apprenticeship.

(10) No apprentice to the painting trade shall be registered
in accordance with the provisions of this award until such time
as he has lodged with the Registrar, a certificate to the effect
that he does not suffer any disability by reason of colour
blindness.

(11) The training of plumbiing apprentices shall include
instruction in electric welding and oxy acetylene welding as
far as practicable with the facilities available in the shop in
which they are being trained.

25.—RECORD BOOK
(1) The employer shall keep a record (or records) in which

shall be shown —
(a) the name and classification of each worker;
(b) the hours worked each day;
(c) the wage (including any special rate) and overtime

(if any) paid; and
(d) the taxation and other deductions therefrom.

(2) The employer shall be responsible for the proper posting
of the record which shall be open to the authorised
representative of the union at any time during working hours
and he shall be allowed to take necessary extracts therefrom.

(3) Any system of automatic recording by means of machines,
shall be deemed to be in compliance with the provisions of
this clause, to the extent of the information recorded.

26.—REPRESENTATIVE INTERVIEWING WORKERS
In the case of a disagreement existing or anticipated

concerning any of the provisions of this award, an accredited
representative of any union party to this award shall be
permitted to interview the workers during the recognised meal
hour, or at some other period convenient to the employer, on
the business premises of the employer, but this permission shall
not be exercised without the consent of the employer more
than once in any one week.

27.—POSTING AWARD AND UNION NOTICES
No employer shall prevent an official of any of the unions

party to this award from posting a copy of this award or any
union notice, not exceeding fourteen inches by nine inches, in
a suitable place on any job.

28.—BOARD OF REFERENCE
(1) The Commission hereby appooints, for the purposes of

this award, a Board of Reference consisting of a Chairman
and two other members who shall be appointed pursuant to
section 48 of the Industrial Arbitration Act, 1979.

(2) The Board of Reference is hereby assigned the function
of allowing, approving, fixing determining or dealing with any
matter which, under this award, may be allowed approved,
fixed, determined or dealt with by a Board of Reference.

29.—ENTERPRISE FLEXIBILITY
(1) Employers and employees at an enterprise, work site or

section thereof may raise for discussion any award matter
concerning increasing flexibility or efficiency.

(2) Where employers and employees at an enterprise work
site or section reach agreement to provide for more flexible
working arrangements and efficiencies at the enterprise and it
is necessary to amend the terms of the award to give effect to
the agreement reached, the parties shall establish an enterprise
agreement in consultation with the Union.

(3) Where an enterprise agreement is agreed or proposed it
shall be submitted to the Western Australian Industrial
Relations Commission for ratification.

(4) An enterprise agreement shall not reduce the minimum
wages payable as prescribed in Clause 9.—Wages of this award.

(5) An enterprise agreement shall only be made where an
employer and the majority of employees at the individual
enterprise, work site or section thereof genuinely consent to
the agreement. The terms of the agreement shall be made in
writing.

(6) An application shall be made to the Western Australian
Industrial Relations Commission to implement the terms of
the enterprise agreement, provided that an employer’s right to
make an application without such agreement is not prejudiced,
nor shall the unions’ rights to object to ratification be
prejudiced.

30.—CONSULTATION IN THE WORKPLACE
(1) The development of an effective consultative practice is

important in the process of award restructuring and developing
training programmes, and can lead to advantages for both
employers and employees. It is appropriate that consultative
mechanisms at the enterprise level be implemented.

(2) Consultative practices shall be implemented within each
enterprise where agreement exists between employers and
employees.
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(3) The form, structure and method of implementing
consultative practices shall be determined at the enterprise level
by agreement between the employer and the employees and
where appropriate, the union. Consultative processes shall be
appropriate to the size, structure and needs for consultation of
the enterprise.

(4) The process of consultative practices is a mechanism
through which employees can be involved in and positively
contribute towards management’s decision making process.

(5) The objective of the parties involved in workplace
consultation is to achieve consensus agreement on items
discussed at that forum.

31.—RESOLUTION OF DISPUTES PROCEDURE
(1) It is the intention of the parties to this award that individual

establishments should develop their own internal procedures
for the avoidance of and resolution of industrial disputes.

The objectives of the procedure shall be to promote the resolution
of disputes by measures based on consultation, co-operation and
discussion; and to avoid interruption to the performance of work and
the consequential loss of production and wages.

(2) In developing such procedures, regard shall be paid to
the following principles—

(a) At all stages in the dispute resolution procedure, and
to allow for the peaceful resolution of issues, the
parties shall commit to the avoidance of industrial
action in any form, and for work to continue uninter-
rupted whilst the process of dispute resolution occurs.

(b) Depending on the issues involved, the size and func-
tion of the enterprise, and the union membership of
the employees concerned, a procedure involving up
to four stages of discussion shall apply. These are—

(i) Discussion between the employee/s concerned,
the immediate supervisor.

(ii) Discussion involving the employee/s con-
cerned, the shop steward and the employer
representative.

(iii) Discussions involving representatives of the
State Branch of the union and employer rep-
resentatives.

(iv) Discussions involving senior union officials
and senior management representatives.

(c) There shall be a commitment by the parties to achieve
adherence to this procedure. This should be facili-
tated by the earliest possible advice by one party to
the other of any issue or problem which may give
rise to a grievance or dispute.

(d) The procedure shall incorporate a requirement to
document all relevant facts where requested by ei-
ther of the parties.

(e) Sensible time limits shall be allowed for the com-
pletion of the various stages of the procedure.

(f) Where the process of discussion does not resolve the
matter, the parties shall refer the matter to the West-
ern Australian Industrial Relations Commission for
resolution in accordance with the Industrial Relations
Act, 1979.

APPENDIX—RESOLUTION OF DISPUTES
REQUIREMENTS

(1) This Appendix is inserted into the award/industrial
agreement as a result of legislation which came into effect on
16 January 1996.

(2) Any dispute or grievance procedure in this award/
industrial agreement shall also apply to any questions, disputes
or difficulties which may arise under it.

(3) This Appendix shall come into effect on and from 16
August 1996.

SCHEDULE A.—APPLICANTS
The Operative Painters and Decorators’ Union of Australia,

West Australian Branch, Union of Workers
The Western Australian Amalgamated Society of Carpenters

and Joiners’ Industrial Union of Workers
The Operative Bricklayers and Stoneworkers Industrial

Union of Workers, Perth WA.

The West Australian Plumbers and Sheet Metal Workers’
Industrial Union of Workers

SCHEDULE B—RESPONDENTS
Lake View and Star Limited
Great Boulder Gold Mines Ltd
Gold Mines of Kalgoorlie (Aust) Ltd
North Kalgurlie (1912) Ltd
Moonlight Wiluna Gold Mines Limited
Western Mining Corporation Limited
Central Norseman Gold Corporation No Liability

SCHEDULE C.—PARTIES TO THE AWARD
Union Parties to the Award

The Construction, Mining, Energy, Timberyards, Saw-
mills and Woodworkers Union of Australia—Western
Australian Branch
The Operative Painters’ and Decorators’ Union of Aus-
tralia, West Australian Branch, Union of Workers

Employer Parties to the Award
Western Mining Corporation Limited;
Central Norseman Gold Corporation N/L
Hill 50 Gold Mine N/L
Kalgoorlie Consolidated Gold Mines Pty Ltd

DATED at Perth this 2nd day of December, 1966.

APPENDIX—S.49B—INSPECTION OF RECORDS
REQUIREMENTS

(1) This appendix is inserted into this award/industrial
agreement/order as a result of legislation which came into effect
on 16 January 1996.

(2) Each employer bound by this award/industrial agreement/
order shall maintain a time and wages record for each
employee.

(3) The entries in the time and wages records for each
employee shall include the employee’s name and details
of the employee’s job classification or description, and any
other detail required by this award/ industrial agreement /
order.

(4) The employer must ensure that each entry in the time
and wages record is retained for not less than seven (7) years
after it is made.

(5) A representative of an organisation of employees shall
have the power to inspect the time and wages records of an
employee or former employee.

(6) The power of inspection may not be exercised for the
purpose of inspecting the time and wages records of an
employee or former employee who—

(a) is not a member of the organisation; and
(b) has notified the employer in writing that the employee

or former employee does not consent to a representa-
tive of an organisation of employees having access
to those records.

(7) The power of inspection may only be exercised by a
representative of an organisation of employees authorised in
accordance with the rules of the organisation to exercise the
power.

(8) The representative is empowered to inspect any
notification that an employee or former employee does not
consent to a representative having access to time and wages
records.

(9) A person who has given a notification referred to in
paragraph (b) of subclause (6) hereof may, by notice in writing
to the employer, withdraw the notification and, upon that
withdrawal, the notification ceases to be of effect.

(10) Before exercising a power of inspection the
representative shall give reasonable notice of not less than 24
hours to an employer.

 (11) An employer shall endeavour to—
(a) maintain the time and wages records of employees

in such a manner that access by a representative of
an organisation to the records of employees does not
give access to records of employees who are not
members of the organisation and have notified the
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employer that they do not consent to a representa-
tive of an organisation of employees having access
to the records;

(b) ensure that a representative of an organisation does
not obtain access to the records of employees who
are not members of the organisation and have noti-
fied the employer that they do not consent to a
representative of an organisation of employees hav-
ing access to the records; and

(c) ascertain whether an employee or prospective em-
ployee does not consent to a representative of an
organisation of employees having access to the time
and wages records of the employee or prospective
employee.

(12) A person shall not by threats or intimidation persuade
or attempt to persuade an employee or prospective employee
to give, or refuse to give, written notification that the employee
or prospective employee does not consent to a representative
of an organisation of employees having access to the time and
wages records of that employee or prospective employee.

(13) An employer must ensure that any notification from an
employee or former employee in accordance with this appendix
shall be retained for not less than seven (7) years.

(14) There shall be a liberty to apply to amend this appendix
at any time.

(15) This appendix shall come into effect on and from 16
July 1996.

(16) Any employer or organisation bound by or party to this
award/order/industrial agreement may apply to the Western
Australian Industrial Relations Commission at any time in
relation to this clause.

BURSWOOD ISLAND RESORT (MAINTENANCE
EMPLOYEES’) AWARD

No. A 22 of 1986.
PURSUANT to section 93(6) of the Industrial Relations Act
1979 the following award has been consolidated and is pub-
lished hereunder for general information.

Dated at Perth this 30th day of May, 1997
J. CARRIGG,

Registrar.

Burswood Island Resort (Maintenance Employees’) Award

1.—TITLE
This Award shall be known as the Burswood Island Resort

(Maintenance Employees’) Award No. A 22 of 1986.

1A.—STATEMENT OF PRINCIPLES—AUGUST 1996
It is a condition of this award/industrial agreement that any

variation to its terms on or from the 7th day of August, 1996
including the $8.00 per week Arbitrated Safety Net Adjust-
ments, shall not be made except in compliance with the
Statement of Principles set down by the Commission in the
Reasons for Decision in matters No. 1164 of 1995 and No.
915 of 1996.

2.—ARRANGEMENT
1. Title

1A. Statement of Principles—August 1996
2. Arrangement
3. Area and Scope
4. Term
5. Definitions
6. Contract of Service
7. Introduction of Change
8. Redundancy
9. Higher Duties

10. Hours
11. Overtime
12. Shift Work
13. Wage Rates

14. Special Provisions
15. Holidays and Annual Leave
16. Absence Through Sickness
17. Long Service Leave
18. Bereavement Leave
19. Maternity Leave
20. Time and Wages Record
21. Payment of Wages
22. Resolution of Disputes
23. Provisions Relating to Unions
24. Board of Reference
25. Reserved Matters
26. Superannuation
27. Training
28. Enterprise Flexibility Provisions

Appendix—Resolution of Disputes Requirements
First Schedule—Named Parties to the Award
Appendix—S.49B—Inspection Of Records Re-
quirements

3.—AREA AND SCOPE
This Award shall operate over the area of land occupied by

the Burswood Island Resort, and it shall apply to all employ-
ees of Burswood Resort (Management) Ltd (the Company)
employed in the callings mentioned in Clause 13.—Wage Rates
herein and to the Union parties.

4.—TERM
This Award shall operate from the beginning of the first pay

period to commence on or after 1st March, 1987 and shall
remain in force for a period of two years thereafter.

5.—DEFINITIONS
(1) “Casual Worker” means a worker engaged and paid as such.
(2) “Electrical Fitter” shall mean a Tradesperson engaged in

making, repairing, altering, assembling, testing, winding or
wiring electrical machines, instruments, meters, or other ap-
paratus, other than wires leading thereto.

(3) “Electrical Installer” shall mean a Tradesperson engaged
in the installation of electric lighting, electric meters, bells,
telephones or motors and apparatus used in connection there-
with and includes an employee engaged in running, repairing
or testing of conductors used for lighting, heating or power
purposes.

(4) “Electronic Serviceperson Level I”
Means an employee who upon commencement of employ-

ment does not hold appropriate trade/technology qualifications
and is required to carry out electronics work.

(5) “Electronic Serviceperson Level II”
Means an employee who—

(a) Upon commencement of employment holds an ap-
propriate trade/technology qualification; or

(b) Has completed 12 months’ service as an Electronic
Serviceperson Level I.

(6) “Electronic Serviceperson Level III”
Electronic Serviceperson Level III shall mean an employee

appointed as such who has the electronic experience neces-
sary to service electronic equipment and can demonstrate and
exhibit the following attributes—

(a) Has sound technical and practical abilities, has at-
tended Technical College courses or through the
employee’s own initiative has kept pace with tech-
nological changes and can demonstrate these skills
as required.

(b) Is able to work with minimal supervision.

6.—CONTRACT OF SERVICE
(1) (a) A contract of service to which this Award applies

may be terminated in accordance with the provisions of this
clause and not otherwise but this subclause does not operate
so as to prevent any party to a contract from giving a greater
period of notice than is hereinafter prescribed, nor to affect
the Company’s right to dismiss an employee without notice
for conduct that justifies instant dismissal, including malin-
gering, inefficiency or neglect of duty, and an employee so
dismissed shall be paid for the time worked up to the time of
dismissal only.
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(b) Subject to the provisions of this clause, a party to a con-
tract of service may, on any day give to the other party the
appropriate period of notice of termination of the contract pre-
scribed in subclause (2) of this clause and the contract
terminates when that period expires.

(2) Notice of Termination by Company
(a) In order to terminate the employment of an employee

(other than a casual employee) the company shall give the
employee the following notice—

Period of Continuous Service Period of Notice
During the first month 1 day
More than one month but
less than 1 year 1 week

1 year but less than 3 years 2 weeks
3 years but less than 5 years 3 weeks
5 years and over 4 weeks

(b) An employee who at the time of being given notice is
over 45 years of age and who at the date of termination has
completed two years’ continuous service with the company,
shall be entitled to one week’s notice in addition to the notice
prescribed in paragraph (a) of this subclause.

(c) Payment in lieu of the notice prescribed in paragraphs
(a) and (b) of this subclause shall be made if the appropriate
notice period is not given. Provided that employment may be
terminated by part of the period of notice specified and part
payment in lieu thereof.

(d) In calculating any payment in lieu of notice the company
shall pay the employee the ordinary wages for the period of
notice had the employment not been terminated.

(e) The period of notice in this subclause shall not apply in
the case of casual employees, apprentices or employees en-
gaged for a specific period of time or for a specific task or
tasks.

(f) For the purpose of this clause continuity of service shall
not be broken on account of—

 (i) any interruption or termination of the employment
by the company if such interruption or termination
has been made merely with the intention of avoiding
obligations hereunder in respect of leave of absence;

 (ii) any absence from work on account of personal sick-
ness or accident for which an employee is entitled to
claim sick pay as prescribed by this award or on ac-
count of leave lawfully granted by the company; or

(iii) any absence with reasonable cause, proof whereof
shall be upon the employee;

Provided that in the calculation of continuous service under
this subclause any time in respect of which an employee is
absent from work except time for which an employee is enti-
tled to claim annual leave, sick pay, long service leave and
public holidays as prescribed by this award shall not count as
time worked.

(3) Notice of Termination by Employee

(a) The notice of termination required to be given by an
employee shall be the same as that required of the company,
save and except that there shall be no additional notice based
on the age of the employee concerned.

(b) If an employee fails to give the required notice or having
given, or been given, such notice leaves before the notice ex-
pires, the employee forfeits the entitlement to any moneys
owing to the employee under this award except to the extent
that those moneys exceed the ordinary wages for the required
period of notice.

(4) Time Off During Notice Period

Where the company has given notice of termination to an
employee who has completed one month’s continuous serv-
ice, that employee shall for the purpose of seeking other
employment be entitled to be absent from work up to a maxi-
mum of eight ordinary hours without deduction of pay. The
time off shall be taken at times that are convenient to the em-
ployee after consultation with the company.

Provided that this subclause shall not apply to a casual employee.

(5) Statement of Employment
The company shall, upon receipt of a request from an em-

ployee whose employment has been terminated, provide to
the employee a written statement specifying the period of
employment and the classification or the type of work per-
formed by the employee.

(6) Notification on Engagement
On the first day of engagement an employee shall be noti-

fied by the company or by the Company’s representative,
whether the duration of the employee’s employment is expected
to exceed one month and, if they are hired as a casual em-
ployee they shall be advised accordingly.

(7) Casual Employees
(a) (i) The period of notice of termination in the case of a

casual employee shall be one hour.
(ii) If the required notice of termination is not given one

hour’s wages shall be paid by the company or for-
feited by the employee.

(b) An employee shall for the purpose of this award be
deemed to be a casual employee—

 (i) if the expected duration of the employment is less
than one month, or

(ii) if the notification referred to in subclause (6) of this
clause is not given and the employee is dismissed
through no fault of their own within one month of
commencing employment.

(8) Absence from Duty
The company shall be under no obligation to pay for any

day not worked upon which the employee is required to present
themselves for duty, except where such absence is due to ill-
ness and comes within the provisions of Clause 16.—Absence
Through Sickness of this award or such absence is on account
of holidays to which the employee is entitled under the provi-
sions of this award.

(9) Standing Down of Employees
(a) The company shall be entitled to deduct payment for any

day, upon which an employee cannot be usefully employed
because of a strike, ban or work limitation, by any of the un-
ion’s parties to this award or by any other association or union.

(b) The provisions of paragraph (a) also apply when an em-
ployee cannot be usefully employed due to the breakdown of
the company’s machinery or any other cause which the com-
pany could not reasonably prevent.

(c) Any disagreement as to whether the employee could be
usefully employed or whether the company could have rea-
sonably prevented a breakdown shall be referred to the
Industrial Relations Commission.

(10) It shall be a term of employment that the Company may
direct an employee to carry out such duties as are within the
limits of the employee’s skill, competence and training.

7.—INTRODUCTION OF CHANGE
(1) Company’s Duty to Notify
(a) Where the company has made a definite decision to introduce

major changes in production, programme, organisation, structure or
technology that are likely to have “significant effects” on employ-
ees, the company shall notify the employees who may be affected by
the proposed changes and their union or unions.

(b) “Significant effects” include termination of employment,
major changes in the composition, operation or size of the Com-
pany’s workforce or in the skills required; the elimination or
dimunition of job opportunities, promotion opportunities or job
tenure; the alteration of hours of work; the need for retraining or
transfer of employees to other work or locations and the restruc-
turing of jobs. Provided that where the award makes provision
for alteration of any of the matters referred to herein an altera-
tion shall be deemed not to have “significant effects”.

(2) Company’s Duty to Discuss Change
The company shall discuss with the employees affected and

their union or unions, the introduction of the changes referred
to in subclause (1) of this clause, among other things, the ef-
fects the changes are likely to have on employees, measures to
avoid or minimise the adverse effects of such changes on em-
ployees and shall give prompt consideration to matters raised
by the employees and/or their unions in relation to the changes.
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8.—REDUNDANCY
(1) Discussions Before Terminations
(a) Where the company has made a definite decision that

they no longer wish the job the employee has been doing done
by anyone and this is not due to the ordinary and customary
turnover of labour and that decision may lead to termination
of employment, the company shall hold discussions with the
employees directly affected and with their union or unions.

(b) The discussion shall take place as soon as is practicable
after the company has made a definite decision which will
invoke the provisions of paragraph (a) of this subclause and
shall cover among other things, any reasons for the proposed
terminations, measures to avoid or minimise the terminations
and measures to minimise any adverse effect of any termina-
tions on the employees concerned.

(c) The purpose of such discussion the company shall pro-
vide in writing to the employees concerned and their union or
unions, all relevant information about the proposed termina-
tions including the reasons for the proposed terminations, the
number and categories of employees likely to be affected and
the number of employees normally employed and the period
over which the terminations are likely to be carried out. Pro-
vided that the company shall no be required to disclose
confidential information the disclosure of which would be in-
imical to the Company’s interests.

9.—HIGHER DUTIES
An employee engaged on duties or utilising skills carrying a

higher rate than their ordinary classification shall be paid the
higher rate for the time they are so engaged, but if they are so
engaged for more than two hours of the one day or shift they
shall be paid the higher rate for the whole day or shift.

10.—HOURS
(1) (a) The provisions of this subclause apply to all employ-

ees other than those engaged on continuous shift work.
(b) Subject to the provisions of this subclause, the ordinary

hours of work shall be an average of 38 per week to be worked
on the basis of 152 hours within a work cycle not exceeding
28 consecutive days.

 (i) Employees shall be rostered off duty on various days
of the week during a particular work cycle so that
each employee has one day of ordinary working hours
off duty during that cycle.

(ii) Except in the case of continuous shift employees
where the ordinary hours of work worked within an
arrangement as provided in this subclause, any day
off duty shall be arranged so that it does not coincide
with a holiday prescribed in subclause (1) of Clause
15.—Holidays and Annual Leave of this Award.

(c) The ordinary hours of work may be worked on any or all
days of the week, Monday to Friday, inclusive, and except in
the case of shift employees, shall be worked between the hours
of 7.00 a.m. and 6.00 p.m. Provided that the spread of hours
may be altered by agreement between the company and the
unions concerned.

(d) Where the first night shift in any week commences on
Monday night, the night shift commencing on Friday and fin-
ishing not later than 8.00 a.m. on Saturday of that week, shall
be deemed to have been worked in ordinary working hours.

(e) The ordinary hours of work shall not exceed 10 hours
on any day.

Provided that in any arrangement of ordinary working hours,
where such ordinary hours are to exceed 8 hours on any day,
the arrangement of hours shall be subject to the agreement
between the company and the unions concerned.

(f) The ordinary hours of work shall be consecutive except
for a meal interval which shall not exceed one hour, and

 (i) an employee shall not be compelled to work for more
than five hours without a meal interval.

 (ii) when an employee is required for duty during their
usual meal interval and their meal interval is thereby
postponed by more than half an hour, they shall be
paid at overtime rates until they get their meal.

(g) (i) Subject to the provisions of this paragraph, a rest period of
seven minutes from the time of ceasing to the time of
resumption of work shall be allowed each morning.

 (ii) The rest period shall be counted as time off duty
without deduction of pay and shall be arranged at a
time and in a manner to suit the convenience of the
company.

(iii) Refreshments may be taken by employees during the
rest period, but the period of seven minutes shall not
be exceeded under any circumstances.

 (iv) The company if the Commission be satisfied that any
employee has breached any condition expressed or
implied in this paragraph, may be exempted from
liability to allow the rest period.

(h) Notice of Days Off Duty—

Except as provided in subclause (i) hereof, an employee shall
be advised by the company at least four weeks in advance of
the day they are to take off duty.

(i) (i) The company, with the agreement of the unions con-
cerned, may substitute the day an employee is to take
off in accordance with point (1) of paragraph (1) of
subclause (2) and of subclause (1) hereof, for an-
other day in the case of a breakdown in machinery
or a failure or shortage of electric power or to meet
the requirements of the business in the event of rush
orders or some other emergency situation.

 (ii) The company and an employee may by agreement
substitute the day the employee is to take off for an-
other day.

(2) (a) The provisions of this subclause apply only to em-
ployees engaged on continuous shift work.

(b) The ordinary hours of continuous shift workers shall
average 38 per week (inclusive of crib time) and shall not ex-
ceed 152 hours in twenty-eight consecutive days.

Provided that, where the company and unions concerned
agree, a roster system may operate on the basis that the weekly
average of 38 ordinary hours is achieved over a period which
exceeds 28 consecutive days.

(c) The ordinary hours of work prescribed herein shall not
exceed 8 hours on any day (including crib time).

11.—OVERTIME
(1) (a) The provisions of this subclause apply to all employ-

ees other than those engaged on continuous shift work.

(b) Subject to the provisions of this subclause, all work done
beyond the ordinary working hours on any day, Monday to
Friday inclusive, shall be paid for at the rate of time and one
half for the first two hours and double time thereafter.

(c) (i) Work done on Saturdays after 12.00 noon or on Sun-
days shall be paid for at the rate of double time.

(ii) Work done on any day prescribed as a holiday under
this award shall be paid for at the rate of double time
and a half.

(d) Work done on Saturdays prior to 12.00 noon shall be
paid for at the rate of time and one half for the first two hours
and double time thereafter, but this paragraph does not apply
in a case to which paragraph (d) of subclause (1) of Clause
10.—Hours applies.

(e) In computing overtime, each day shall stand alone, but
when an employee works overtime which continues beyond
midnight on any day, the time worked after midnight shall be
deemed to be paid of the previous day’s work for the purpose
of this subclause.

(2) (a) The provisions of this subclause apply only to em-
ployees engaged on continuous shift work.

(b) Subject to the provisions of this subclause, time worked in
excess of ordinary hours shall be paid at the rate of double time.

(c) Time worked in excess of the ordinary working hours
shall be paid for at ordinary rates—

 (i) if it is due to private arrangements between the em-
ployees themselves; or

 (ii) if it does not exceed two hours and is due to a reliev-
ing person not coming on duty at the proper time,
without good reason; or
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(iii) if it is for the purpose of effecting the customary
rotation of shifts.

(3) (a) The provisions of this subclause apply to all employees.
(b) Overtime on shift work shall be based on the rate pay-

able for shift work.
(c)  (i) When overtime work is necessary it shall, wherever

reasonably practicable, be so arranged that an em-
ployee has at least ten consecutive hours off duty
between the work of successive days.

 (ii) An employee (other than a casual employee) who
works so much overtime between the termination of
their ordinary work on one day and the commence-
ment of their ordinary work on the next day that they
have not had at least ten consecutive hours off duty
between those times shall, subject to this paragraph,
be released after completion of such overtime until
they have had ten consecutive hours off duty with-
out loss of pay for ordinary working time occurring
during such absence.

(iii) If, on the instructions of the company, such an em-
ployee resumes or continues work without having
had such ten consecutive hours off duty, they shall
be paid at double rates until they are released from
duty for such period and they shall then be entitled
to be absent until they have had ten consecutive hours
off duty without loss of pay for ordinary working
time occurring during such absence.

 (iv) Where an employee (other than a casual employee
or an employee engaged on continuous shift work)
is called into work on a Sunday or holiday prescribed
under this award preceding an ordinary working day,
they shall, wherever reasonably practicable, be given
ten consecutive hours off duty before their usual start-
ing time on the next day. If this is not practicable,
then the provisions of subparagraphs (ii) and (iii) of
this paragraph shall apply mutatis mutandis.

 (v) The provisions of this paragraph shall apply in the
case of shift employees who rotate from one shift to
another, as if eight hours were substituted for ten
hours when overtime is worked—
(aa) for the purpose of changing shift rosters; or
(bb) where a shift employee does not report for

duty; or
(cc) where a shift is worked by arrangement be-

tween the employees themselves.
 (vi) Overtime worked as a result of a recall shall not be

regarded as overtime for the purpose of this para-
graph when the actual time worked is less than three
hours on such recall or on each of such recalls.

(d) When an employee is recalled to work after leaving the
job to perform specified work—

 (i) he shall be paid for at least three hours at overtime
rates;

 (ii) time reasonably spent in getting to and from work
shall be counted as time worked.

(e) When an employee is required to hold themselves in readi-
ness for a call to work after ordinary hours, they shall be paid
at ordinary rates for the time they so hold themselves in readi-
ness.

(f) An employee required to work overtime for more than
two hours shall be supplied with a meal by the Company or if
no meal is supplied be paid $6.46 for a meal and, if owing to
the amount of overtime worked, a second or subsequent meal
is required they shall be supplied with each such meal by the
Company or be paid $4.38 for each meal so required.
(g) (i) The company may require any employee to work

reasonable overtime at overtime rates and such em-
ployee shall work overtime in accordance with such
requirement.

 (ii) No union or association party to this award, or em-
ployee or employees covered by this award, shall in
any way, whether directly or indirectly, be a party to
or concerned in any ban, limitation, or restriction
upon the working of overtime in accordance with
the requirements of this subclause.

(4) The provisions of this clause do not operate so as to re-
quire payment of more than double time rates, or double time
and a half on a holiday prescribed under this award, or triple
time on Christmas Day or Good Friday, for any work.

12.—SHIFT WORK
(1) The provisions of this clause apply to shift work whether

continuous or otherwise.
(2) The company may work any employee or employees on

shifts but before doing so shall give one week’s notice of their
intention to the union or unions concerned and of the intended
starting and finishing times of ordinary working hours of the
respective shifts.

(3) (a) Where any particular process is carried out on shifts
other than day shift, and less than five consecutive afternoon
or five consecutive night shifts are worked on that process,
then employees employed on such afternoon or night shifts
shall be paid at overtime rates.

(b) The sequence of work shall not be deemed to be broken
under the preceding paragraph by reason of the fact that work
on the process is not carried out on a Saturday or Sunday or
any other day that the company observes a shutdown for the
purpose of allowing a 38 hour week or on any holiday.

(4) Where a shift commences at or after 11.00 p.m. on any
day, the whole of that shift shall be deemed, for the purposes
of this award, to have been worked on the following day.

(5) In addition to the ordinary rate prescribed by this
award, an employee who works on afternoon shift shall be
paid a loading of fifteen per cent, and an employee who
works a night shift shall be paid a loading of seventeen
and a half per cent.

(6) (a) All work performed on a rostered shift, when the
major portion of such shift fall on a Saturday, Sunday or a
holiday, shall be paid for as follows—

 (i) Saturday—at the rate of time and one half;
 (ii) Sunday—at the rate of double time;
(iii) Holidays—at the rate of double time and a half, ex-

cept on Christmas Day and Good Friday when the
work shall be paid at the rate of triple time.

(b) These rates shall be paid in lieu of the shift allowances
prescribed in subclause (5) of this clause.

(c) As an alternative to paying the penalty rates for holidays,
prescribed by paragraph (a)(iii) of this subclause, the employee
shall have the option of being paid at the rate of time and one
half (except Christmas Day and Good Friday where such rate
shall increase to double time) and receive a mutually agree-
able day off in lieu.

(7) A continuous shift employee who is not required to work
on a holiday which falls on his rostered day off shall receive
an additional 8 hours pay at ordinary rates.

13.—WAGE RATES
(1) (a) The adult weekly wage rates payable to employees

covered by this award shall be as follows—
Classification Rate 1st & 2nd Arbitrated Total Rate

Per Week Safety Net Per Week
Adjustments

$ $ $
Video Department—
Electronic Serviceperson (Grade I) 485.30 16.00 501.30

Electronic Serviceperson (Grade II)513.40 16.00 529.40

Electronic Serviceperson (Grade III)541.90 16.00 557.90
Engineering Department—
Tradesperson 485.30 16.00 501.30

Plant Attendant 485.30 16.00 501.30

General Trades Assistant 420.70 16.00 436.70

(b) The rates of pay in this Award include the first and sec-
ond $8.00 per week arbitrated safety net adjustment payable
under the December, 1994 State Wage Decision. The first and
second $8.00 per week arbitrated safety net adjustment may
be offset to the extent of any wage increase as a result of agree-
ments reached at enterprise level since 1 November, 1991.
Increases made under previous State Wage Case Principles or
under the current Statement of Principles, excepting those re-
sulting from enterprise agreements, are not to be used to offset
arbitrated safety net adjustments.
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(2) In addition to the weekly wage rate provided by subclause
(1) hereof an adult employee shall be paid—

Per Week
$

(a) After the completion of one
year’s continuous service 11.80

(b) After the completion of two
years’ continuous service 23.90

Such payments shall be deemed part of the weekly wage
rate for all purposes of the award.

(3) Leading Hand: In addition to the appropriate total wage
prescribed in this clause a Leading Hand shall be paid—

$
(a) If placed in charge of not

less than three and not more
than ten other employees 16.60

(b) If placed in charge of more
than ten and not more than
twenty other employees 25.40

(c) If placed in charge of more
than twenty other employees 32.70

(4) A casual employee shall be paid 20 per cent of the ordi-
nary rate in addition to the ordinary rate for the calling in which
they are employed.

(5) Nominee
A licensed electrical mechanic or fitter who acts as nominee

for the Company shall be paid an allowance of $39.80 per
week.

(6) An employee holding either a Third Year First Aid Me-
dallion of the St. John Ambulance Association or a “C”
Standard Senior First Aid Certificate of the Australian Red
Cross Society, appointed by the Company to perform first aid
duties, shall be paid $6.20 per week in addition to their ordi-
nary rate.

(7) An employee who holds, and in the course of their em-
ployment is required to use, a current “A” Grade or “B” Grade
licence issued pursuant to the relevant regulation in force on
the 28th day of February, 1978 under the Electricity Act 1945
shall be paid an allowance of $13.20 per week.

(8) An employee who is in possession of, and is requested
by the Company to use, a plumber’s licence issued by the
Metropolitan Water Supply, Sewerage and Drainage Board,
shall, in each week so requested, be paid an allowance of $22.90
per week.

(9) A plumber holding registration in accordance with the
Metropolitan Water Supply, Sewerage and Drainage Act shall
be paid $9.50 per week in addition to their ordinary rate.

(10) Structural Efficiency—
(a) Arising out of the decision of 8 September 1989 in

the State Wage Case and in consideration of the wage
increases resulting from the first structural efficiency
adjustment in Application No. 1730 of 1989, em-
ployees are to perform a wider range of duties
including work which is incidental or peripheral to
their main tasks or functions and not designed to pro-
mote deskilling within the employee’s classification
structure.

(b) The parties to the Award are committed to imple-
menting a new wage and classification structure. In
making this commitment the parties—

(i) Shall determine the appropriate range of
skills applicable to each classification con-
tained in Clause 13.—Wage Rates, of this
Award;

(ii) Accept in principle that the descriptions of job
functions within a new structure will be more
broadly based and generic in nature;

(iii) Intend to substitute the existing provisions of
Clause 13.—Wage Rates, of this award, with
a new wage and classification structure and to
make any consequential amendments not later
than 21 May 1991, or earlier if agreed between
the parties and approved by the Western Aus-
tralian Industrial Relations Commission;

(iv) Undertake that upon variation of the Award to
implement a new wage and classification struc-
ture, employees may undertake training for a
wider range of duties and/or access to higher
levels in accordance with the definitions and
training standards laid down in the award vari-
ation relating to a new classification structure;

(v) Will co-operate in the transition from the ex-
isting classification structure to the proposed
new structure to ensure that the transition takes
place in an orderly manner without creating
false expectations or disputation.

(vi) Will create a genuine career path for employ-
ees which allows advancement based on
industry accreditation and access to training.

(vii) Will take into account in the development of
the new classification structure national
relativities and established skill levels relevant
to the existing classifications in the Award.

(c) In the event that there is a claim for reclassification
by an existing employee to a higher level under any
new structure on the ground that the employee pos-
sesses the agreed equivalent skill and knowledge
gained through on-the-job experience or on any other
ground the following principles apply—

(i) The parties agree that the existing award dis-
putes avoidance procedure shall be followed;

(ii) Agreed competency standards shall be estab-
lished by the parties in conjunction with TAFE
and the SESDA (when operative) or any other
agreed authority for all levels in any new clas-
sification structure before any claims for
reclassification are processed.

(iii) An agreed authority (such as TAFE or SESDA)
or agreed accreditation authority (when opera-
tive) shall test the validity of an employee’s
claim for reclassification.

(iv) Reclassification to any higher level shall be
contingent upon such additional work being
available and required to be performed by the
Company.

(d) The parties are committed to modernising the terms
of the Award with an endeavour to finalise this mat-
ter by 21 May 1991.

(11) Award Modernisation—
(a) In accordance with paragraph (d) of subclause (10)

hereof, the parties are committed to modernising the
terms of the Award.

(b) The parties will discuss all matters raised which may
lead to increased flexibility and the removal of ob-
solete conditions to better reflect the realities of
modern industry practices and assist the restructur-
ing process. Any such discussion with the Unions
shall be on the premise that—

(i) The majority of employees affected by the
change at the enterprise must genuinely agree;

(ii) No employee shall lose income as a result of
the change;

(iii) The Unions must be party to the agreement,
particularly where enterprise level discussions
are considering matters requiring variation to
the Award;

(iv) Agreements will be ratified by the Western
Australian Industrial Relations Commission;

(v) The disputes procedure prescribed in Clause
22.—Resolution of Disputes, of this award,
shall apply if agreement cannot be reached in
the implementation process of a particular is-
sue.

(c) Should an agreement be reached pursuant to para-
graph (b) hereof and that agreement requires variation
to the Award, the parties shall support such award
variation.

(d) There shall not be limitations on any Award matter
being raised for discussion.
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(e) The parties agree that working parties will continue
to meet with the aim of modernising the Award.

14.—SPECIAL PROVISIONS
(1) Protective Equipment—

(a) The company shall have available a sufficient sup-
ply of protective equipment (as, for example,
goggles (including anti-flash goggles), glasses,
gloves, mitts, aprons, sleeves, leggings, gum-
boots, ear protectors, helmets, or other efficient
substitutes thereof) for use by their employees
when engaged on work for which some protec-
tive equipment is reasonably necessary.

(b) An employee shall sign an acknowledgement
when they receive any article of protective equip-
ment and shall return that article to the company
when they are finished using it or on leaving their
employment.

(c) An employee to whom an article of protective equip-
ment has been issued shall not lend that article to
another employee and if they do both they and that
other worker shall be deemed guilty of wilful mis-
conduct.

(d) An article of protective equipment which has been
used by an employee shall not be issued by the com-
pany to another employee until it has been effectively
sterilised but this paragraph only applies where steri-
lisation of the article is practicable and is reasonably
necessary.

(e) Adequate safety gear (including insulating gloves,
mats and/or shields where necessary) shall be pro-
vided by the company for workers required to work
on live electrical equipment.

(f) The company shall supply safety shoes and they shall
be replaced on a fair wear and tear basis.

(2) The company shall supply all tools and equipment.
(3) The company shall provide one free meal per rostered

shift (including dayworkers) to all employees.
(4) The company shall ensure that all employees receive

adequate safety training.
(5) The company shall provide free, secure and convenient

parking facilities for use by employees.

15.—HOLIDAYS AND ANNUAL LEAVE
(1) (a) The following days or the days observed in lieu shall,

subject to this subject and to paragraph (c) of subclause (1) of
Clause 11.—Overtime of this award, be allowed as holidays
without deduction of pay, namely—

New Year’s Day, Australia Day, Good Friday, Easter Mon-
day, Anzac Day, Labour Day, Foundation Day, Sovereign’s
Birthday, Christmas Day and Boxing Day.

Provided that another day may be taken as a holiday by ar-
rangement between the parties in lieu of any of the days named
in this subclause.

(b) When any of the days mentioned in paragraph (a)
hereof falls on a Saturday or a Sunday the holiday shall be
observed on the next succeeding Monday and when Box-
ing Day falls on a Sunday or on a Monday the holiday
shall be observed on the next succeeding Tuesday. In each
case the substituted day shall be a holiday without deduc-
tion of pay and the day for which it is substituted shall not
be a holiday.

(2) On any public holiday not prescribed as a holiday under
this award, the company’s establishment or place of business
may be closed, in which case an employee need not present
themselves for duty and payment may be deducted, but if work
be done, ordinary rates of pay shall apply.

(3) (a) Except as hereinafter provided a period of four con-
secutive weeks’ leave with payment as prescribed in paragraph
(b) hereof shall be allowed annually to an employee by the
company after a period of twelve months’ continuous service
with the company.

(b)  (i) An employee before going on leave shall be paid the
wages they would have received in respect of the ordinary
time they would have worked had they not been on leave dur-
ing the relevant period.

(ii) Subject to paragraph (c) hereof an employee shall, where
applicable, have the amount of wages to be received for an-
nual leave calculated by including the following—

(aa) The rate applicable to them as prescribed in Clause
13.—Wage Rates of this award and;

(bb) Subject to paragraph (c)(ii) hereof the rate prescribed
for work in ordinary time by Clause 12.—Shift Work
of the award according to the worker’s roster or pro-
jected roster including Saturday and Sunday shifts;

(cc) The rate payable pursuant to Clause 9.—Higher
Duties calculated on a daily basis, which the worker
would have received for ordinary time during the
relevant period whether on a shift roster or other-
wise;

(dd) Any other rate to which the employee is entitled
in accordance with their contract of employment
for ordinary hours of work; provided that this pro-
vision shall not operate so as to include any
payment which is of a similar nature to or is paid
for the same reasons as or is paid in lieu of those
payments prescribed by Clause 11.—Overtime,
Clause 14.—Special Rates and Provision of
Equipment of this award, nor any payment which
might have become payable to the worker as re-
imbursement for expenses incurred.

(c) In addition to the payment prescribed in paragraph (b)
hereof, an employee shall receive a loading calculated on the
rate of wage prescribed by that paragraph. This loading shall
be as follows—

 (i) Day Workers—An employee who would have
worked on day work had he not been on leave—a
loading of 17 1/2 per cent.

 (ii) Shift Workers—An employee who would have
worked on shift work had they not been on leave—a
loading of 17 1/2 per cent. Provided that where the
employee would have received shift loadings pre-
scribed by Clause 12.—Shift Work and, if applicable,
payment for work on a regularly rostered sixth shift
in not more than one week in any four weeks had
they not been on leave during the relevant period
and such loadings and payment would have entitled
them to a greater amount than the loading of 17 1/2
per cent, then the shift loadings shall be added to the
rate of wage prescribed by paragraph (b)(ii)(aa)
hereof in lieu of the 17 1/2 per cent loading. Pro-
vided further, that if the shift loadings would have
entitled them to a lesser amount than the loading of
17 1/2 per cent then such loading of 17 1/2 per cent
shall be added to the rate of wage prescribed by para-
graph (b) but not including paragraph (b)(ii)(bb)
hereof in lieu of the shift loadings and the said pay-
ment.

Except as provided in subclause (6) of this clause, the load-
ing prescribed by this paragraph shall not apply to proportionate
leave on termination.

(4) (a) A seven day shift worker, i.e. a shift worker who is
rostered to work regularly on Sundays and holidays shall be
allowed one week’s leave in addition to the leave to which
they are otherwise entitled under this clause.

(b) Where an employee with 12 months’ continuous serv-
ice is engaged for part of a qualifying twelve-monthly
period as a seven day shift worker, they shall be entitled
to have the period of annual leave to which they are other-
wise entitled under this clause increased by one twelfth of
a week for each completed month they are continuously
so engaged.

(5) If any award holiday falls within an employee’s pe-
riod of annual leave and is observed on a day which in the
case of that employee would have been an ordinary work-
ing day there shall be added to that period one day being
an ordinary working day for each such holiday observed
as aforesaid.

(6) (a) An employee whose employment terminates after they
have completed a twelve monthly qualifying period and who
has not been allowed the leave prescribed under this clause in
respect of that qualifying period shall be given payment as
prescribed in paragraphs (b) and (c) of subclause (3) of this
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clause in lieu of that leave or, in a case to which subclauses
(9), (10) or (11) of this clause applies, in lieu of so much of
that leave as has not been allowed unless—

 (i) the employee has been justifiably dismissed for mis-
conduct; and

(ii) the misconduct for which the employee has been dis-
missed occurred prior to the completion of that
qualifying period.

(b) If, after one month’s continuous service in any qualify-
ing twelve monthly period an employee lawfully leaves their
employment or their employment is terminated by the com-
pany through no fault of the employee, the employee shall—

 (i) be paid 2.923 hours pay at the rate of wage prescribed
by paragraph (b) of subclause (3) of this clause, di-
vided by thirty-eight in respect of each completed
week of continuous service.

(7) Any time in respect of which an employee is absent from
work except time for which they is entitled to claim sick pay
or time spent on holidays or annual leave as prescribed by this
award shall not count for the purpose of determining their right
to annual leave.

(8) In the event of an employee being employed by the com-
pany for portion only of a year, they shall only be entitled,
subject to subclause (6) of this clause, to such leave on full
pay as is proportionate to the employee’s length of service
during that period with the company, and if such leave is not
equal to the leave given to the other employees the employee
shall not be entitled to work or pay whilst the other employees
of the company are on leave on full pay.

(9) Annual leave shall be given and taken in one or two con-
tinuous periods. If the annual leave is given in two continuous
periods then one of those two periods must be at least three
consecutive weeks. Provided that if the company and an em-
ployee so agree then the employee’s annual leave entitlement
may be given and taken in two separate periods, neither of
which is of at least three consecutive weeks, or in three sepa-
rate periods.

(10) The provisions of this clause shall not apply to casual
workers.

16.—ABSENCE THROUGH SICKNESS
(1) (a) An employee who is unable to attend or remain at

their place of employment during the ordinary hours of work
by reason of personal ill health or injury shall be entitled to
payment during such absence in accordance with the provi-
sions of this clause.

 (i) Employee who actually works 38 ordinary hours each
week
An employee whose ordinary hours of work are ar-
ranged in accordance with paragraph (c) or (d) of
subclause (1) of Clause 10.—Hours so that they work
an average of 38 ordinary hours each week during a
particular work cycle shall be entitled to pay during
such absence calculated as follows—
 duration of absence appropriate weekly rate
—————————   X ——————————
ordinary hours normally 5
  worked that day

An employee shall not be entitled to claim payment
for personal ill health or injury nor will their sick
leave entitlement be reduced if such ill health or in-
jury occurs on the week day they are to take off duty
in accordance with paragraph (c) or (d) of subclause
(1) of Clause 10.—Hours.

(b) Notwithstanding the provisions of paragraph (a) of this
subclause the company may adopt an alternative method of
payment of sick leave entitlements where the company and
the unions so agree.

(c) Entitlement to payment shall accrue at the rate of one-
sixth of a week for each completed month of service with the
company.

(d) If in the first or successive years of service with the com-
pany an employee is absent on the ground of personal ill health
or injury for a period longer than their entitlement to paid sick
leave, payment may be adjusted at the end of that year of serv-
ice, or at the time the employee’s services terminate, if before
the end of that year of service, to the extent that the employee

has become entitled to further paid sick leave during that year
of service.

(2) The unused portions of the entitlement to paid sick leave
in any one year shall accumulate from year to year and subject
to this clause may be claimed by the employee if the absence
by reason of personal ill health or injury exceeds the period
for which entitlement has accrued during the year at the time
of the absence.

(3) To be entitled to payment in accordance with this clause
the employee shall as soon as reasonably practicable advise
the company of their inability to attend for work, the nature of
their illness or injury and the estimated duration of the ab-
sence. Provided that such advice, other than in extraordinary
circumstances shall be given to the company within 24 hours
of the commencement of the absence.

(4) The provisions of this clause do not apply to an em-
ployee who fails to produce a certificate from a medical
practitioner dated at the time of the absence or who fails to
supply such other proof of the illness or injury as the company
may reasonably require, provided that the employee shall not
be required to produce a certificate from a medical practitioner
with respect to absences of two days or less unless, in any year
of service, the employee has previously been absent for an
aggregated period not exceeding four days without a medical
certificate.

(5) (a) Subject to the provisions of this subclause, the provi-
sions of this clause apply to an employee who suffers personal
ill health or injury during the time when they are absent on
annual leave and an employee may apply for and the company
shall grant paid sick leave in place of paid annual leave.

(b) Application for replacement shall be made within seven
days of resuming work and then only if the employee was
confined to their place of residence or a hospital as a result of
their personal ill health or injury for a period of seven con-
secutive days or more and they produce a certificate from a
registered medical practitioner that they were so confined.
Provided that the provisions of this paragraph do not relieve
the employee of the obligation to advise the company in ac-
cordance with subclause (3) of this clause if they is unable to
attend for work on the working day next following their an-
nual leave.

(c) Replacement of paid annual leave by paid sick leave shall
not exceed the period of paid sick leave to which the worker
was entitled at the time they proceeded on annual leave and
shall not be made with respect to fractions of a day.

(d) Where paid sick leave has been granted by the company
in accordance with paragraphs (a), (b) and (c) of this subclause,
that portion of the annual leave equivalent to the paid sick
leave is hereby replaced by the paid sick leave and the re-
placed annual leave may be taken at another time mutually
agreed to by the company and the employee or, failing agree-
ment, shall be added to the employee’s next period of annual
leave or, if termination occurs before then, be paid for in ac-
cordance with the provisions of Clause 15.— Holidays and
Annual Leave.

(e) Payment for replaced annual leave shall be at the rate of
wage applicable at the time the leave is subsequently taken
provided that the annual leave loading prescribed in Clause
15.—Holidays and Annual Leave shall be deemed to have been
paid with respect to the replaced annual leave.

(6) The provisions of this clause with respect to payment do
not apply to employees who are entitled to payment under the
Workers’ Compensation Act nor to employees whose injury
or health is the result of the employee’s own misconduct.

(7) The provisions of this clause do not apply to casual em-
ployees.

17.—LONG SERVICE LEAVE
The Long Service Leave Provisions set out in Volume 66 of

the Western Australian Industrial Gazette at pages 1 to 4 both
inclusive, are hereby incorporated in and form part of this
award.

18.—BEREAVEMENT LEAVE
(1) An employee, other than a casual employee, shall on the

death of a wife, husband, defacto wife, defacto husband,
mother, mother-in-law, father, father-in-law, brother, sister,
child or stepchild, be entitled, after giving notice, to leave
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without deduction of pay for a period not exceeding the number
of hours worked by the employee in two ordinary working
days. Proof of such death shall be furnished by the employee
to the satisfaction of the company.

(2) Payment in respect of bereavement leave is to be made
only where the employee otherwise would have been on duty
and shall not be granted in any case where the employee con-
cerned would have been off duty in accordance with any shift
roster or on long service leave, annual leave, sick leave, work-
ers’ compensation, leave without pay or on a public holiday.

(3) For the purposes of this clause the pay of an employee
employed on shift work shall be deemed to include any usual
shift allowance.

19.—MATERNITY LEAVE
(1) Eligibility for Maternity Leave
An employee who becomes pregnant shall, upon production

to her employer of a certificate from a duly qualified medical
practitioner stating the presumed date of her confinement, be
entitled to maternity leave provided that she has had not less
than 12 months’ continuous service with that company imme-
diately preceding the date upon which she proceeds upon such
leave.

For the purpose of this clause—
(a) An employee shall include a part-time employee but

shall not include an employee engaged upon casual
or seasonal work.

(b) Maternity leave shall mean unpaid maternity leave.
(2) Period of Leave and Commencement of Leave

(a) Subject to subclauses (3) and (6) hereof, the period
of maternity leave shall be for an unbroken period of
from twelve to 52 weeks and shall include a period
of six weeks’ compulsory leave to be taken immedi-
ately before the presumed date of confinement and a
period of six weeks’ compulsory leave to be taken
immediately following confinement.

(b) An employee shall, not less than 10 weeks prior to
the presumed date of confinement, give notice in writ-
ing to the Company stating the presumed date of
confinement.

(c) An employee shall give not less than four weeks’
notice in writing to the company of the date upon
which she proposes to commence maternity leave,
stating the period of leave to be taken.

(d) An employee shall not be in breach of this or-
der as a consequence of failure to give the
stipulated period of notice in accordance with
paragraph (c) hereof if such failure is occa-
sioned by the confinement occurring earlier
than the presumed date.

(3) Transfer to a Safe Job
Where in the opinion of a duly qualified medical practi-

tioner, illness or risks arising out of the pregnancy or
hazards connected with the work assigned to the employee
make it inadvisable for the employee to continue at her
present work, the employee shall, if the company deems it
practicable, be transferred to a safe job at the rate and on
the conditions attaching to that job until the commence-
ment of maternity leave.

If the transfer to a safe job is not practicable, the em-
ployee may, or the company may require the employee to,
take leave for such period as is certified necessary by a
duly qualified medical practitioner. Such leave shall be
treated as maternity leave for the purposes of subclauses
(7), (8), (9) and (10) hereof.

(4) Variation of Period of Maternity Leave
(a) Provided the addition does not extend the maternity

leave beyond 52 weeks, the period may be length-
ened once only, save with the agreement of the
company, by the employee giving not less than 14
days’ notice in writing stating the period by which
the leave is to be lengthened.

(b) The period of leave may, with the consent of the com-
pany, be shortened by the employee giving not less
than 14 days’ notice in writing stating the period by
which the leave is to be shortened.

(5) Cancellation of Maternity Leave
(a) Maternity leave, applied for but not commenced, shall

be cancelled when the pregnancy of an employee
terminates other than by the birth of a living child.

(b) Where the pregnancy of an employee then on mater-
nity leave terminates other than by the birth of a living
child, it shall be the right of the employee to resume
work at a time nominated by the company which
shall not exceed four weeks from the date of notice
in writing by the employee to the company that she
desires to resume work.

(6) Special Maternity Leave and Sick Leave
(a) Where the pregnancy of an employee not then on

maternity leave terminates after 28 weeks other than
by the birth of a living child then—

(i) she shall be entitled to such period of unpaid
leave (to be known as special maternity leave)
as a duly qualified medical practitioner certi-
fies as necessary before her return to work, or

(ii) for illness other than the normal consequences
of confinement she shall be entitled, either in
lieu of or in addition to special maternity leave,
to such paid sick leave as to which she is then
entitled and which a duly qualified medical
practitioner certifies as necessary before her
return to work.

(b) Where an employee not then on maternity leave suf-
fers illness related to her pregnancy, she may take
such paid sick leave as to which she is then entitled
and such further unpaid leave (to be known as spe-
cial maternity leave) as a duly qualified medical
practitioner certifies as necessary before her return
to work, provided that the aggregate of paid sick
leave, special maternity leave and maternity leave
shall not exceed 52 weeks.

(c) For the purposes of subclauses (7), (8) and (9) hereof,
maternity leave shall include special maternity leave.

(d) An employee returning to work after the completion
of a period of leave taken pursuant to this subclause
shall be entitled to the position which she held im-
mediately before proceeding on such leave or, in the
case of an employee who was transferred to a safe
job pursuant to subclause (3), to the position she held
immediately before such transfer.
Where such position no longer exists but there are
other positions available, for which the employee is
qualified and the duties of which she is capable of
performing, she shall be entitled to a position as
nearly comparable in status and salary or wage to
that of her former position.

(7) Maternity Leave and Other Leave Entitlements
Provided the aggregate of leave including leave taken pur-

suant to subclauses (3) and (6) hereof does not exceed 52 weeks.
(a) An employee may, in lieu of or in conjunction with

maternity leave, take any annual leave or long serv-
ice leave or any part thereof to which she is then
entitled.

(b) Paid sick leave or other paid authorised award ab-
sences (excluding annual leave or long service leave),
shall not be available to an employee during her ab-
sence on maternity leave.

(8) Effect of Maternity Leave on Employment
Notwithstanding any award or other provision to the con-

trary, absence on maternity leave shall not break the continuity
of service of an employee but shall not be taken into account
in calculating the period of service for any purpose of the award.

(9) Termination of Employment
(a) An employee on maternity leave may terminate her

employment at any time during the period of leave
by notice given in accordance with this award.

(b) The company shall not terminate the employment of
an employee on the ground of her pregnancy or of
her absence on maternity leave, but otherwise the
rights of the company in relation to termination of
employment are not hereby affected.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 157377 W.A.I.G.

(10) Return to Work After Maternity Leave
(a) An employee shall confirm her intention of return-

ing to her work by notice in writing to the company
given not less than four weeks prior to the expiration
of her period of maternity leave.

(b) An employee, upon the expiration of the notice
required by paragraph (a) hereof, shall be enti-
tled to the position which she held immediately
before proceeding on maternity leave or, in the
case of an employee who was transferred to a safe
job pursuant to subclause (3), to the position she
held immediately before such transfer. Where
such position no longer exists but there are other
positions available for which the employee is
qualified and the duties of which she is capable
of performing, she shall be entitled to a position
as nearly comparable in status and salary or wage
to that of her former position.

(11) Replacement Employees
(a) A replacement employee is an employee specifically

engaged as a result of an employee proceeding on
maternity leave.

(b) Before the company engages a replacement employee
under this subclause, the company shall inform that
person of the temporary nature of the employment
and of the rights of the employee who is being re-
placed.

(c) Before the company engages a person to replace an
employee temporarily promoted or transferred in or-
der to replace an employee exercising her rights under
this clause, the company shall inform that person of
the temporary nature of the promotion or transfer
and of the rights of the employee who is being re-
placed.

(d) Provided that nothing in this subclause shall be con-
strued as requiring the company to engage a
replacement employee.

(e) A replacement employee shall not be entitled to any
of the rights conferred by this clause except where
her employment continues beyond the 12 months
qualifying period.

20.—TIME AND WAGES RECORD
(1) The company shall keep a time and wages record system

showing the name of each employee, the nature of their work,
the hours worked each day, and the wages and allowances paid
each week. Any system of automatic recording by means of
machines shall be deemed to comply with this provision to the
extent of the information recorded.

(2) The time and wages record system shall be open for in-
spection by a duly accredited official of the union during the
usual office hours, at the company’s office or other conven-
ient place, and the duly accredited official shall be allowed to
take extracts therefrom. If the record system be not available
when the official calls to inspect it, it shall be made available
for inspection within twenty-four hours at the company’s of-
fice.

21.—PAYMENT OF WAGES
(1) Each employee shall be paid the appropriate rate shown

in Clause 13.—Wage Rates of this award. Subject to subclause
(2) of this clause payment shall be pro rata where less than the
full week is worked.

(2) Wages shall be paid as follows—
(a) Average of 38 ordinary hours

Subject to subclauses (3) and (4) hereof, wages shall
be paid weekly according to a weekly average of or-
dinary hours worked even though more or less than
38 ordinary hours may be worked in any particular
week of the work cycle.

SPECIAL NOTE—Explanation of Averaging System
As provided in paragraph (a) of this subclause an em-
ployee whose ordinary hours may be more or less than 38
in any particular week of a work cycle, is to be paid his
wages on the basis of an average of 38 ordinary hours so
as to avoid fluctuating wage payments each week. An

explanation of the averaging system of paying wages is
set out below—
 (i) The 38 hour week is implemented so as to give an

employee a day off in each work cycle. During a
work cycle of 28 consecutive days (that is, over four
consecutive weeks) the employee’s ordinary hours
are arranged on the basis that for three of the four
weeks they worked 40 ordinary hours each week and
in the fourth week they worked 32 ordinary hours.
That is, they would work for 8 ordinary hours each
day, Monday to Friday inclusive for three weeks and
8 ordinary hours on four days only in the fourth
week—a total of 19 days during the work cycle.

 (ii) The weekly wage rates for ordinary hours of work
applicable to the employee shall be the average
weekly wage rates set out for the employee’s classi-
fication in Clause 13.- Wage Rates of this award,
and shall be paid each week even though more or
less than 38 ordinary hours are worked that week.
In effect, under the averaging system, the employee
accrues a “credit” each day they work actual ordi-
nary hours in excess of the daily average which would
otherwise be 7 hours 36 minutes. This “credit” is
carried forward so that in the week of the cycle that
they work on only four days, their actual pay would
be for an average of 38 ordinary hours even though,
that week, they work a total of 32 ordinary hours.
Consequently, for each day an employee works 8
ordinary hours he accrues a “credit” of 24 minutes
(0.4 hours). The maximum “credit” the employee
may accrue under this system is 0.4 hours on 19 days;
that is, a total of 7 hours and 36 minutes.

(iii) As provided in subclause (2) of this clause, an em-
ployee will not accrue a “credit” for each day they
are absent from duty other than on annual leave, long
service leave, holidays prescribed under this award,
paid sick leave, workers’ compensation or bereave-
ment leave.

(3) Absences from Duty
(a) An employee who is absent from duty (other than

on annual leave, long service leave, holidays pre-
scribed under this award, paid sick leave, workers’
compensation or bereavement leave) shall, for
each day they are so absent, lose average pay for
that day calculated by dividing his average weekly
wage rate by 5.
An employee who is so absent from duty for part
of a day shall lose average pay for each hour they
are absent by dividing their average daily pay rate
by 8.

(b) Provided when such an employee is absent from duty
for a whole day they will not accrue a “credit” be-
cause they would not have worked ordinary hours
that day in excess of 7 hours 36 minutes for which
they would otherwise have been paid. Consequently,
during the week of the work cycle they are to work
less than 38 ordinary hours they will not be entitled
to average pay for that week. In that week, the aver-
age pay will be reduced by the amount of the “credit”
they do not accrue for each whole day during the
work cycle they are absent.
The amount by which an employee’s average weekly
pay will be reduced when they are absent from duty
(other than on annual leave, long service leave, holi-
days prescribed under this award, paid sick leave,
workers’ compensation or bereavement leave) is to
be calculated as follows—

Total of “credits” not
accrued during cycle x average weekly pay

————————
38

Examples—
(An employee’s ordinary hours are arranged so that
he works 8 ordinary hours on five days of each week
for 3 weeks and 8 ordinary hours on four days of the
fourth week).
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1. Employee takes one day off without authorisation in
first week of cycle.

Week of Cycle Payment
1st week = average weekly pay

less one day’s pay
(ie. 1/5th)

2nd and 3rd
weeks = average weekly pay

each week
4th week = average pay less

credit not accrued
on day of absence

= average pay
less     average
0.4 hours x weekly pay

—————
38

2. Employee takes each of the 4 days off without au-
thorisation in the 4th week.

Week of Cycle Payment
1st, 2nd and
3rd weeks = average pay each week
4th week = average pay

less 4/5ths of
average pay for the
four days absent
less total of
credits not accrued
that week

= 1/5th average pay
less     average
0.4 hours x weekly pay

—————
38

(4) Alternative Method of Payment
An alternative method of paying wages to that prescribed

by subclauses (2) and (3) of this clause may be agreed be-
tween the company and the unions concerned.

(5) Direct Transfer into an Account
The employee may be paid his wages direct transfer into an

account nominated by the employee.
(6) Termination of Employment
An employee who lawfully leaves their employment or is

dismissed for reasons other than misconduct shall be paid all
moneys due to them at the termination of their service with
the company.

Provided that in the case of an employee who has not taken
the day off due to them during the work cycle in which their
employment is terminated, the wages due to that employee
shall include a total of credits accrued during the work cycle
as detailed in the Special Note following paragraph (b) of
subclause (2) of this clause.

Provided further, where the employee has taken a day off
during the work cycle in which their employment is termi-
nated, the wages due to that employee shall be reduced by the
total of credits which have not accrued during the work cycle.

(7) Details of Payments to be Given
The company shall provide the employee with a statement

in writing with respect to each week’s wages the amount of
wages to which they is entitled, the amount of deductions made
therefrom, the net amount being paid to them, and the number
of hours worked.

(8) Calculation of Hourly Rate
Except as provided in subclause (3) of this clause the ordi-

nary rate per hour shall be calculated by dividing the
appropriate weekly rate by 38.

22.—RESOLUTION OF DISPUTES
Any dispute arising during the currency of the award shall

be dealt with as follows—
(1) The matter should first be discussed between the

employee and their immediate supervisor. At the
employee’s option their delegate may also be
present.

(2) If not settled the matter shall be submitted by the
employee and/or union representative to the Em-
ployee Relations Counsellor or other appropriate
officer of the company.

(3) If not settled the matter shall be formally submitted
by the State Secretary or other appropriate official
of the union concerned to the company.

(4) Until the matter is determined in accordance to the
above procedures, work shall continue normally. All
parties to the award, the company, its officials, the
Unions and their members will take all possible ac-
tion to settle any dispute within 7 days of notification
of the dispute to the Industrial and Labour Relations
Manager.

(5) No party shall be prejudiced as to the final settle-
ment by continuance of work in accordance with this
subclause.

23.—PROVISIONS RELATION TO UNIONS
(1) The company shall recognise Shop Stewards who have

been accredited by the union and such Shop Stewards will be
given such time as is necessary to interview company repre-
sentatives in order to resolve any disagreements or disputes.
Provided, however, that such Shop Stewards shall not leave
their place of work without the company’s prior consent, which
shall not be unreasonably withheld.

(2) The company will provide each accredited delegate with
a copy of this award.

(3) The company shall provide a lockable notice board in a
reasonably convenient place for the posting of notices signed
by the Secretary or other accredited official of the union.

(4) Provided prior notification is given to the company, the
Secretary or other accredited official of the union shall be given
access to company representatives and, where necessary, to
interview employees.

24.—BOARD OF REFERENCE
There shall be a Board of Reference consisting of a chair-

man and an equal number of company’s and employees’
members who shall be appointed pursuant to section 48 of the
Industrial Relations Act 1979 and regulation 16 of the Indus-
trial Commission Regulations 1980.

25.—RESERVED MATTERS
(1) Leave is reserved to the parties in respect of the follow-

ing matters—
(a) New classifications

 (i) Electronic Tradesperson, Electrician Special
Class

(b) Apprentice and/or Junior Workers
(c) Disability Allowances

(2) Reserved matters may be raised by either party during
the life of this award.

26.—SUPERANNUATION
(1) The employer shall, on behalf of each employee, pay a

contribution at the rate of three per cent of ordinary time earn-
ings into an approved occupational superannuation fund.

(2) For the purposes of this clause—
(a) “Ordinary time earnings” shall mean the classifica-

tion wage rate including, where appropriate, service
payments and shift penalties, the electrical licence
allowance prescribed by Clause 14(4) of the award
for employees entitled to it but excluding any over
award payments.

(b) “Approved occupational superannuation fund” shall
mean Westscheme.

(3) Where the employee elects to make additional voluntary
contributions to the superannuation fund by way of wage de-
ductions, the employer shall facilitate such deductions in
accordance with the employee’s directions and the rules of the
fund.

27.—TRAINING
(1) The parties to this Award recognise that in order to in-

crease the efficiency, productivity and competitiveness of
industry, a greater commitment to training and skill



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 157577 W.A.I.G.

development is required. Accordingly, the parties commit them-
selves to—

(a) developing a more highly skilled and flexible
workforce;

(b) providing employees with career opportunities through
appropriate training to acquire additional skills.

(2) Following proper consultation in accordance with
subclause (10) in Clause 13.—Wage Rates, of this award,
or through the establishment of a training committee, the
Company shall develop a training programme consistent
with—

(a) the current and future skill needs of the enterprise;
(b) the size, structure and nature of the operations of the

enterprise;
(c) the need to develop vocational skills relevant to the

enterprise and the metal and engineering industry
through courses conducted by accredited educational
institutions and providers.

(3) In the development of a training programme, considera-
tion will be given, but not be limited to the following—

(a) the standards and competencies of skills requires for
each classification;

(b) curricula development;
(c) training courses;
(d) articulation and accreditation requirements for both

on and off the job training; and
(e) on-the-job training guidelines.

(4) It is agreed that a training committee will be established.
Such training committee shall be constituted by equal num-
bers of employer and employee representatives and have a
charter which clearly states its role and responsibilities, for
example—

(a) formulation of a training programme and availabil-
ity of training courses and career opportunities to
employees;

(b) dissemination of information on the training pro-
gramme and availability of training courses and
career opportunities to employees;

(c) the recommending of individual employees for train-
ing and reclassification;

(d) monitoring and advising management and employ-
ees regarding the ongoing effectiveness of the
training.

(5) (a) Where, as a result of consultation in accordance with
subclause (10) of Clause 13.—Wage Rates, of this award, or
through a training committee and with the employee concerned,
it is agreed that additional training in accordance with the pro-
gramme developed pursuant to subclause (2) hereof should be
undertaken by an employee, that training may be undertaken
either on or off the job and if the training is undertaken during
ordinary working hours, the employee concerned shall not
suffer any loss of pay. The Company shall not unreasonably
withhold such paid training leave.

(b) Any costs associated with standard fares for prescribed
courses and prescribed textbooks (including those textbooks
which are available in the Company’s technical library) in-
curred with the undertaking of training shall be reimbursed by
the Company upon production of evidence of such expendi-
ture.

(c) Travel costs incurred by an employee undertaking train-
ing in accordance with this clause, which exceed those normally
incurred in travelling to and from work, shall be reimbursed
by the Company.

(6) Subclauses (2), (3), (4) and (5) hereof shall oper-
ate as interim provisions and shall be reviewed after
nine months’ operation. In the meantime, the parties
shall monitor the effectiveness of those interim provi-
sions in encouraging the attainment of the objectives
detailed in subclause (1) hereof. In this connection, the
Unions reserve the right to press for the mandatory pre-
scription of a minimum number of training hours per
annum, without loss of pay, for an employee undertak-
ing training to meet the needs of the enterprise and the
industry.

28.—ENTERPRISE FLEXIBILITY PROVISIONS
This clause establishes a process to enable subsequent agree-

ments to be negotiated at the enterprise level about how the
award, as it relates to the enterprise or workplace concerned,
could be varied to enable the enterprise or workplace to oper-
ate more efficiently, according to its particular needs. The
process will be as follows—

(1) At each enterprise or workplace, consultative mecha-
nisms and procedures may be established comprising
representatives of the Company, employees and the
relevant Union.

(2) In this clause a “relevant Union” means an organisa-
tion of employees that—

(a) Is party to this Award.
(b) Has one or more members employed by the

Company to perform work in the relevant en-
terprise or workplace.

(Note: The failure by a Company to give each relevant
Union an opportunity to be involved in the consultative
process leading to the making of an agreement may result
in the Commission adjourning or refusing the application
to vary the Award).
(3) The particular mechanism and procedures established

shall be appropriate to the size, structure and needs
of the enterprise or workplace.

(4) Before the agreement is finalised the parties must
take reasonable steps to—

(a) Explain the likely effect of the proposed agree-
ment to the employees affected.

(b) Explain its likely consequences if approved
by the Western Australian Industrial Relations
Commission.

(5) When agreement is reached at an enterprise or
workplace through such consultative mechanism and
procedures, and where giving effect to such agree-
ment requires this award, as it applies at the enterprise
or workplace, to be varied, an application to vary
shall be made to the Commission. The agreement
shall be made available in writing to all employees
at the enterprise or workplace and to the relevant
Union, prior to the application being made to the
Commission.

(6) The application to vary the award or register the
agreement shall be filed with the Western Australian
Industrial Relations Commission by the Company
or union at which time a copy shall be served on the
relevant parties. A relevant union may not unreason-
ably object to the application if the majority of
employees affected have agreed to the changes.

(7) Where this award is varied to give effect to an agree-
ment made pursuant to this clause, the variation shall
become a schedule to the award and the variation
shall take precedence over any provisions of this
award to the extent of any expressly identified in-
consistency.

(8) The agreement must meet the following requirements
to enable the Commission to vary this award to give
effect—

(a) That the purpose of the agreement is to make
the enterprise or workplace operate more effi-
ciently according to its particular needs.

(b) That the majority of employees covered by the
agreement genuinely agree to it.

DATED at Perth this 29th day of May, 1987

APPENDIX—RESOLUTION OF DISPUTES
REQUIREMENTS

(1) This Appendix is inserted into the award/industrial agree-
ment as a result of legislation which came into effect on 16
January 1996.

(2) Any dispute or grievance procedure in this award/indus-
trial agreement shall also apply to any questions, disputes or
difficulties which may arise under it.

(3) This Appendix shall come into effect on and from 16
August 1996.
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FIRST SCHEDULE—NAMED PARTIES TO THE
AWARD

Unions Party to the Award
Communications, Electrical, Electronic, Energy, Informa-

tion, Postal, Plumbing and Allied Workers’ Union of Australia,
Engineering and Electrical Division, Western Australian
Branch.

Construction, Mining, Energy, Timberyards, Sawmills and
Woodworkers Union of Australia, Western Australian Branch.

The Plumbers and Gasfitters Employees’ Union of Australia,
West Australian Branch, Industrial Union of Workers.

The Western Australian Builders’ Labourers’, Painters and
Plasterers Union of Workers.

Employer Party to the Award
Burswood Resort (Management) Ltd.

APPENDIX—S.49B—INSPECTION OF RECORDS
REQUIREMENTS

(1) This appendix is inserted into this award / industrial agree-
ment / order as a result of legislation which came into effect
on 16 January 1996.

(2) Each employer bound by this award / industrial agree-
ment / order shall maintain a time and wages record for each
employee.

(3) The entries in the time and wages records for each em-
ployee shall include the employee’s name and details of the
employee’s job classification or description, and any other
detail required by this award/ industrial agreement / order.

(4) The employer must ensure that each entry in the time
and wages record is retained for not less than seven (7) years
after it is made.

(5) A representative of an organisation of employees shall
have the power to inspect the time and wages records of an
employee or former employee.

(6) The power of inspection may not be exercised for the
purpose of inspecting the time and wages records of an em-
ployee or former employee who—

(a) is not a member of the organisation; and
(b) has notified the employer in writing that the employee

or former employee does not consent to a representa-
tive of an organisation of employees having access
to those records.

(7) The power of inspection may only be exercised by a
representative of an organisation of employees authorised in
accordance with the rules of the organisation to exercise the
power.

(8) The representative is empowered to inspect any notifica-
tion that an employee or former employee does not consent to
a representative having access to time and wages records.

(9) A person who has given a notification referred to in para-
graph (b) of subclause (6) hereof may, by notice in writing to
the employer, withdraw the notification and, upon that with-
drawal, the notification ceases to be of effect.

(10) Before exercising a power of inspection the representa-
tive shall give reasonable notice of not less than 24 hours to an
employer.

 (11) An employer shall endeavour to—
(a) maintain the time and wages records of employees

in such a manner that access by a representative of
an organisation to the records of employees does not
give access to records of employees who are not
members of the organisation and have notified the
employer that they do not consent to a representa-
tive of an organisation of employees having access
to the records;

(b) ensure that a representative of an organisation does
not obtain access to the records of employees who
are not members of the organisation and have noti-
fied the employer that they do not consent to a
representative of an organisation of employees hav-
ing access to the records; and

(c) ascertain whether an employee or prospective em-
ployee does not consent to a representative of an
organisation of employees having access to the time

and wages records of the employee or prospective
employee.

(12) A person shall not by threats or intimidation persuade
or attempt to persuade an employee or prospective employee
to give, or refuse to give, written notification that the employee
or prospective employee does not consent to a representative
of an organisation of employees having access to the time and
wages records of that employee or prospective employee.

(13) An employer must ensure that any notification from an
employee or former employee in accordance with this appen-
dix shall be retained for not less than seven (7) years.

(14) There shall be a liberty to apply to amend this appendix
at any time.

(15) This appendix shall come into effect on and from 16
July 1996.

(16) Any employer or organisation bound by or party to this
award/order/industrial agreement may apply to the Western
Australian Industrial Relations Commission at any time in re-
lation to this clause.

RANGERS (NATIONAL PARKS) CONSOLIDATED
AWARD, 1987.

No. A 17 of 1981.
PURSUANT to section 93(6) of the Industrial Relations Act
1979 the following award has been consolidated and is pub-
lished hereunder for general information.

Dated at Perth this 4th day of June, 1997
J. CARRIGG,

Registrar.

“ Rangers (National Parks) Consolidated Award, 1987”

1.—TITLE
This Award shall be known as the Rangers (National Parks)

Consolidated Award, 1987.

1A.—STATEMENT OF PRINCIPLES—AUGUST 1996
It is a condition of this award/industrial agreement that any

variation to its terms on or from the 7th day of August, 1996
including the $8.00 per week Arbitrated Safety Net Adjustments,
shall not be made except in compliance with the Statement of
Principles set down by the Commission in the Reasons for De-
cision in matters No. 1164 of 1995 and No. 915 of 1996.

2.—ARRANGEMENT
1. Title

1A Statement of Principles—August 1996
2. Arrangement
3. Area and Scope
4. Term
5. Definitions
6. Contract of Service
7. Hours
8. Roster
9. Overtime

10. Saturday and Sunday Work
11. Annual Leave
12. Public Holidays

12A. Public Holiday Leave
13. Sick Leave
14. Conditions and Allowances
15. Long Service Leave
16. No Reduction
17. Wages
18. Part-Time Employees
19. Higher Duties
20. Special Rates and Conditions
21. Dispute Settlement Procedure
22. Change Rooms and Mess Facilities
23. Protective Clothing and Equipment
24. Transfers and Termination

Appendix—Resolution of Disputes Requirements
Schedule A—Parties to the Award
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3.—AREA AND SCOPE
This Award shall apply to employees employed in National

Parks under and by virtue of the Conservation and Land Man-
agement Act, 1984, classified in Clause 17.—Wages of this
Award.

4.—TERM
This Award shall operate from the first pay period on or

after March 6, 1987.

5.—DEFINITIONS
(1) “Casual employee” means an employee who is employed

by the hour.
(2) “Employer” shall mean the Department of Conservation

and Land Management.
(3) “Trainee Ranger” shall mean an employee appointed as

such under the Conservation and Land Management Act, who
is required within a continuous two year period to undertake
study and obtain a Certificate of National Park Management,
whilst gaining practical work experience in National Parks,
under the direct supervision and control of an experienced
Ranger or other experienced CALM officer.

(4) “Ranger Grade 1” shall mean a Ranger, appointed as
such under the Conservation and Land Management Act, and
who, by June 30, 1992 shall possess either a Certificate of
National Park Management, or a Conservation and Land Man-
agement Certificate or equivalent qualification and who under
limited direction assists in the management of a major Na-
tional Park or manages and controls a less complex National
Park.

(5) “Ranger Grade 2” shall mean a Ranger, appointed as
such under the Conservation and Land Management Act, who
provides significant assistance in the management of a major
National Park, who has experience in two or more National
Parks or equivalent experience and who has been at the top of
the Ranger Grade 1 salary scale for at least 12 months.

(6) “Ranger-in-Charge” shall mean a Ranger appointed as
such under the Conservation and Land Management Act, who
manages a National Park.

(7) “Senior Ranger” shall mean a Ranger, appointed as such
under the Conservation and Land Management Act, who co-
ordinates the management of a major National Park or group
of National Parks and supervises 3 or more other Rangers on a
full time basis.

(8) “Mobile Ranger” shall mean a Grade 1 or Grade 2 Ranger,
appointed as such under the Conservation and Land Management
Act, who is regularly required to move from park to park, and for
that purpose is required to maintain mobile accommodation.

(9) “Rostered Employee” shall mean an employee who is
rostered to work any five of the seven days of the week.

(10) “Rostered Days Off” shall mean the two days rostered
off that an employee has as a result of being a rostered worker
or as a result of working a 5 day week Monday to Friday or in
the case of a Ranger with no fixed hours of work and in re-
ceipt of the loading prescribed in clause 17(1).—Wages
rostered days off shall mean the average over a year of 2 full
days off duty per week.

 (11) “Accrued Day Off” shall mean the paid day(s) off ac-
cruing to an employee resulting from an entitlement to the 38
hour week as prescribed in Clause 7.—Hours.

(12) “Union” shall mean The Federated Miscellaneous Work-
ers’ Union of Australia, Hospital, Service & Miscellaneous,
W.A. Branch.

6.—CONTRACT OF SERVICE
(1) (a) Except in the case of a casual employee the contract

of service for all Ranger classifications shall be a fortnightly
one terminable by two weeks’ notice on either side, given on
any working day, or, in the event of such notice not being
given by the payment of two weeks’ wages by the employer or
the forfeiture of two weeks’ wages by the employee.

(b) All park maintenance worker classifications contracts of
service shall be by the week, terminable by one week’s notice
on either side given on any working day, or, in the event of
such notice not being given, by the payment of one week’s
wages by the employer or the forfeiture of one week’s wages
by the employee.

(2) The engagement of a casual employee may be termi-
nated at any time without notice. Provided that all wages due
to him shall be paid immediately upon the termination of his
engagement.

(3) Notwithstanding the provision of subclause (1)(a) of this
clause a period of notice of less or more than two weeks for all
Ranger classifications may be given if mutually agreed to be-
tween employer and employee.

(4) The employer shall be under no obligation to pay for any
day not worked upon which the employee is required to present
himself for duty, except when such absence from work is due
to illness and comes within the provisions of clause 13.—Sick
Leave, or such absence is on account of holidays to which the
employee is entitled under the provisions of this award.

(5) This clause does not affect the employer’s right to dis-
miss an employee for misconduct and an employee so
dismissed shall be paid wages up to the time of dismissal only.

(6) An employer may direct an employee to carry out such
duties as are within the limits of the employees skill, compe-
tence and training, including work which is incidental or
peripheral to the employee’s main tasks or functions.

7.—HOURS
(1) Except as hereinafter provided the ordinary hours work

shall be 38 in any week and shall be worked between the hours
of 7.00a.m. and 6.00p.m.

(2) Rangers who have no fixed hours of work and are in
receipt of the loading as prescribed in Clause 17(1).—Wages
of this Award shall be entitled to an average over a year of two
full days off duty per week to be fixed by arrangement be-
tween the employer and the employee concerned.

(3) Ordinary hours shall be worked within a 20 day cycle of
eight hours on the first 19 days in each cycle with 0.4 of one
hour of each such day worked accruing as an entitlement to
take the 20th day on each cycle as a paid day off as though
worked.

 (4) The ordinary hours of work for rostered employees shall
not exceed an average of 38 per week over a roster cycle and
shall be worked between the hours of 8.00 a.m. and 5.00 p.m.
on any of the seven days of the week.

(5) (a) Where an employee is on workers’ compensation for
periods for less than one complete 20 day work cycle, such
employee will accrue towards and be paid for the succeeding
rostered day off following such leave.

(b) That an employee will not accrue rostered days off for
periods of workers’ compensation where such period of leave
exceed one or more complete 20 day work cycles.

(c) Where an employee is on workers’ compensation for less
than one complete 20 day work cycle and a rostered day falls
within that period, the employee will not be re-rostered for an
additional day off.

8.—ROSTER
(1) The employer shall cause to be prepared and exhibited a

roster or rosters showing—
(a) the name of each employee; and
(b) the days and hours over which an employee shall be

required to perform his ordinary hours of work.
(2) Separate rosters shall be prepared and exhibited for each

group of employees employed by the employer.
(3) A roster may be altered at any time by agreement be-

tween the employer and employee.
(4) The accrued day off will be observed to suit the circum-

stances of the Department of Conservation and Land
Management. Under normal circumstances the accrued day
off will be the first or last working day of the week.

9.—OVERTIME
(1) Except as otherwise provided in this clause, all time

worked in excess of or outside the usual hours of work or, in
the case of rostered employees, outside the rostered hours of
work shall be overtime and paid for at the rate of time and one
half for the first two hours and double time thereafter.

(2) (a) Where overtime is worked on Saturdays prior to twelve
noon the employee shall be paid at the rate of time and one
half for the first two hours and double time thereafter.
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(b) Overtime worked after twelve noon on Saturdays shall
be paid at the rate of double time.

(c) All overtime performed on Sundays shall be paid at the
rate of double time.

(3) The employer may require any employee to work rea-
sonable overtime at overtime rates and such employee shall
work overtime in accordance with such requirements.

(4) Rangers in receipt of the allowance for no fixed hours of
duty prescribed in subclause (1) of Clause 17.—Wages shall
be exempt from the provisions of subclauses (1) and (2) of
this clause. Provided that if an employee so specified is re-
quired to work on a rostered day off duty he shall be paid at
the rate of double time for any time so worked.

(5) In computing overtime each day shall stand alone but
when an employee works overtime which continues beyond
midnight on any day, the time worked after midnight shall be
deemed to be part of the previous day’s work for the purpose
of this subclause.

(6) (a) When overtime is necessary it shall, wherever rea-
sonably practicable be so arranged that employees have at least
ten consecutive hours off duty between the work on succes-
sive days.

(b) An employee who works so much overtime between the
termination of his ordinary work on one day and the com-
mencement of his ordinary work on the next day that he has
not had at least ten consecutive hours off duty between those
times shall, subject to this paragraph, be released after com-
pletion of such overtime until he has had ten consecutive hours
off duty without loss of pay for ordinary working time occur-
ring during such absence.

(c) If, on the instructions of his employer, such an employee
resumes or continues work without having had such ten con-
secutive hours off duty, he shall be paid at double time rates
until he is released from duty for such period and he shall then
be entitled to be absent until he has had ten consecutive hours
off duty without loss of pay for ordinary working time occur-
ring during such absence.

(d) Where an employee is called into work on a Sunday or
holiday preceding an ordinary working day, he shall, wher-
ever reasonably practicable, be given ten consecutive hours
off duty before his usual starting time on the next day. If this is
not practicable, then the provisions of subparagraphs (b) and
(c) of this paragraph shall apply mutatus mutandis. Provided
that overtime worked as a result of a recall, shall not be re-
garded as overtime for the purpose of this paragraph, when
the actual time worked is less than three hours on such recall
or on each such recalls.

(e) An employee called back to work after the normal work-
ing time without prior notice shall be paid a minimum of three
hours at the appropriate overtime rate.

(7) (a) An employee required to work continuous overtime
for more than one hour shall be supplied with a meal by the
employer or be paid $6.10 for a meal, and if owing to the
amount of overtime worked, a second or subsequent meal is
required he shall be supplied with each such meal by the em-
ployer or be paid $3.55 for each meal so required.

(b) The provisions of paragraph (a) of this subclause do not
apply—

(i) in respect of any period of overtime for which the
employee has been notified on the previous day or
earlier that he will be required; or

 (ii) to any employee who lives in the locality in which
the place of work is situated who can reasonably re-
turn home for meals; or

(iii) where the overtime worked is outside the customary
meal time.

(c) If an employee provides himself with a meal or meals
and is not required to work overtime or is required to work
less overtime than the period notified, he shall be paid for
each meal provided and not required, the appropriate amount
prescribed in paragraph (a) of this subclause.

(d) An employee required to work continuously from mid-
night to 6.30 a.m. and ordered back to work at 8.00 a.m. the
same day shall be paid $3.15 for breakfast.

(e) The provisions of this subclause do not operate so as to
require payment of more than double time rates, or double

time and one half on a holiday prescribed under this Award for
any work.

(8) If when the meal time customary in the industry arrives,
an employee is required to continue working and his meal in-
terval is thereby deferred, he shall be paid at overtime rates
until he gets a meal interval of the customary duration.

(9) Provided that if the continuance of work is reasonably
necessary and could not have been avoided by any reasonable
action of the employer, the employer shall be allowed time
not exceeding twenty minutes before such penalty rate begins
to accrue.

(10) Where, to meet the needs of the employer, the employee
is required to work on his/her accrued day off no overtime
shall be paid and that employee shall be re-rostered for an-
other day off duty within 10 working days.

(11) Overtime provisions for Rangers with fixed hours of
work or for Park Maintenance Workers will not apply until
after 8 hours have been worked on each day.

10.—SATURDAY AND SUNDAY WORK
(1) All ordinary time worked between midnight on Friday

and midnight on Saturday shall be paid at the rate of time and
one half. Sunday at the rate of double time.

(2) The provisions of this clause shall not apply to Rangers
who have no fixed hours of work and are in receipt of the 25%
loading as prescribed in Clause 17(1).—Wages of this Award.

11.—ANNUAL LEAVE
(1) (a) Except as hereinafter provided a period of four con-

secutive weeks’ leave with payment of ordinary wages as
prescribed shall be allowed annually to an employee by his
employer after a period of 12 months’ continuous service with
such employer.

(b) If after one month’s continuous service in any qualifying
12 monthly period an employee lawfully leaves his employ-
ment or his employment is terminated by the employer through
no fault of the employee the employee shall be paid 2.92 hours’
pay at his ordinary rate of wage in respect of each completed
week of continuous service in that qualifying period.

(2) In addition to any payment to which he may be entitled
under subclause (1) of this clause, an employee whose em-
ployment terminates after he has completed a 12 monthly
qualifying period and who has not been allowed the leave pre-
scribed under this Award in respect of that qualifying period,
shall be given payment in lieu of that leave and the loading
prescribed in subclause (7) hereof unless—

(a) he has been justifiably dismissed for misconduct; and
(b) the misconduct for which he has been dismissed oc-

curred prior to the completion of that qualifying
period.

 (3) An employee may be granted annual leave with pay-
ment of ordinary wages as prescribed prior to his having
completed a period of 12 months’ continuous service, in which
case should the services of such employee terminate or be ter-
minated prior to the completion of 12 months’ continuous
service, the said employee shall refund to the employer the
difference between the amount received by him for wages in
respect of the period of his annual leave and the amount which
would have accrued to him by reason of the length of his serv-
ice up to the date of the termination of his services.

(4) Ordinary wages for an employee shall mean the rate of
wage (including 25% loading for those Rangers with no fixed
hours of work and are in receipt of an allowance as prescribed
in Clause 17(1).—Wages) the employee has received for the
greatest proportion of the calendar month prior to taking his
leave.

(5) (a) When computing the annual leave due under this
clause, no deduction shall be made from such leave in respect
of the period that an employee is on annual leave, long service
leave and/or holidays. Provided that no deduction shall be made
for any approved period an employee is absent from duty
through sickness, with or without pay, unless the absence ex-
ceeds three calendar months, in which case deduction may be
made for such excess only.

(b) Approved periods of absence from work caused through
accident sustained in the course of employment shall not be
considered breaks in continuity of service, but the first six
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months only of any such period shall count as service for the
purpose of computing annual leave.

(6) Employees regularly working north of South Latitude
26 shall be allowed to accumulate annual leave for two years,
subject to the convenience of the employer. Such employees
who proceed to Perth and Geraldton during the period of such
leave shall be allowed once in each two years reasonable trav-
elling time on the forward and return journeys between the
place of their employment and either of the said cities.

(7) In addition to the payment prescribed for annual leave
an employee shall receive a loading calculated on the rate of
wage prescribed by subclause (4) hereof. The loading shall be
as follows—

(a) An employee proceeding on annual leave shall be
paid, in addition to the ordinary payment for such
leave, a loading of 17.5 percent calculated on the
rate of wage prescribed by subclause (4) of this
clause.

(b) Provided that the maximum loading payable shall
not exceed the amount set out in the Commonwealth
Bureau of Census and Statistics Publication for “av-
erage weekly earnings per male employed unit” in
Western Australia for the September quarter imme-
diately preceding the date of accrual of such leave.

(c) The loading prescribed by this subclause shall not
apply to proportionate leave on termination.

(8) The provisions of this clause shall not apply to casual
employees.

(9) The total annual leave entitlement may, by agreement
between the employee and the employer, be taken in more
than one portion. Provided that no portion is less than one
week.

12.—PUBLIC HOLIDAYS
(1) (a) The following days, or the days observed in lieu shall,

subject as hereinafter provided, be allowed as holidays, with-
out deduction of pay, namely—

New Year’s Day, Australia Day, Good Friday, Easter
Monday, Anzac Day, Labour Day, Foundation Day, Sov-
ereign’s Birthday, Christmas Day and Boxing Day.

Provided that another day may be taken as a holiday by ar-
rangement between the parties, in lieu of any of the days named
in the subclause.

(b) When any of the days mentioned in paragraph (a) hereof
falls on a Saturday or a Sunday the holiday shall be observed
on the next succeeding Monday, and when Boxing Day falls
on a Sunday or a Monday the holiday shall be observed on the
next succeeding Tuesday. In each case the substituted day shall
be a holiday without deduction of pay and the day for which it
is substituted shall not be a holiday.

(2) Where—
(a) a day is proclaimed as a public holiday or as a public

half-holiday under Section 7 of the Public and Bank
Holidays Act, 1972; and

(b) that proclamation does not apply throughout the State
or to the metropolitan area of the State, that day shall
be a public holiday or, as the case may be a public
half-holiday for the purposes of this Award within
the district or locality specified in the proclamation.

(3) (a) Whenever any of the days referred to in paragraph (a)
of subclause (1) of this clause falls on an employee’s ordinary
working day and the employee is not required to work on such
day he shall be paid for the ordinary hours he would have
worked on such day had it not been a holiday.

(b) If any employee other than a Ranger with no fixed
hours of work who is in receipt of the loading referred to
in Clause 17.—Wages or a rostered employee required to
work on a Public Holiday he shall be paid the time worked
at the rate of double time and one-half. Provided that in
lieu of the foregoing provisions of this paragraph and sub-
ject to an agreement between the employer and the
employee, work done on any day prescribed as a Public
Holiday under this Award shall be paid for at the rate of
time and one-half and the employee shall, in addition, be
allowed a day’s leave with pay to be taken at some subse-
quent date if the employee so agrees.

(4) When the employee is absent on leave without pay, sick
leave without pay or workers’ compensation any day falling
during such absence shall not be treated as a paid holiday.
Where the employee is on duty or available for duty on the
working day immediately preceding a holiday, or resumes duty
or is available on the working day immediately following a
day observed as a holiday as prescribed in this clause, the
employee shall be entitled to be paid for such holiday.

(5) The provisions of subclauses (1)—(4) shall not apply to
Rangers with no fixed hours of work and who are in receipt of
the loading referred to in subclause (1) of Clause 17.—Wages
of this Award, or to casual employees or to rostered employ-
ees.

(6) Rangers with no fixed hours of work who are in receipt
of the loading referred to in Clause 17(1).—Wages and rostered
employees who are required to work on a Public Holiday shall
be paid at the rate of time and one half time for time worked.

12A.—PUBLIC HOLIDAY LEAVE
(1) The following provisions shall apply to Rangers who

have no fixed hours of work and who are in receipt of a load-
ing as prescribed in Clause 17(1).—Wages and to rostered
employees who are excluded from the provisions of Clause
12.—Public Holidays of this Award.

(a) Subject to the provisions of this subclause a period
of two consecutive weeks’ leave with payment of
ordinary wages as prescribed shall be allowed annu-
ally to an employee by his employer after a period of
12 months’ continuous service with that employer.

(b) An employee subject to this subclause if after com-
pleting one month’s continuous service in any
qualifying 12 monthly period lawfully leaves his
employment or his employment is terminated by the
employer through no fault of the employee, shall be
paid 1.46 hours’ pay at his ordinary rate of wage in
respect of each completed week of continuous serv-
ice in that qualifying period.

(2) Ordinary wages for an employee shall mean the rate of
wage (including 25% loading for those Rangers with no fixed
hours of work and are in receipt of an allowance as prescribed
in Clause 17(1).—Wages) the employee has received for the
greatest proportion of the calendar month prior to taking his
leave.

13.—SICK LEAVE
(1) (a) An employee shall be entitled to payment for non-

attendance on the ground of personal ill health or injury for
one-sixth of a week’s pay for each completed month of serv-
ice.

(b) Payment hereunder may be adjusted at the end of each
accruing year, or at the time the employee leaves the service
of the employer in the event of the employee being entitled by
service subsequent to the sickness in that year to a greater
allowance than that made at the time the sickness occurred.

(2) The unused portions of the entitlement prescribed in
subclause (1) hereof in any accruing year shall be allowed to
accumulate and may be availed of in the next or any succeed-
ing year.

(3) In order to acquire entitlement to payment in accordance
with this clause the employee shall as soon as reasonably prac-
ticable advise the employer of his inability to attend for work,
the nature of his illness or injury and the estimated duration of
the absence. Provided that such advice other than in extraordi-
nary circumstances shall be given to the employer within 24
hours of the commencement of the absence.

(4) No employee shall be entitled to the benefit of this clause
unless he produces proof to the satisfaction of the employer or
his representative of such sickness provided that the employer
shall accept as satisfactory proof a statutory declaration or like
proof where by reason of remoteness from medical facilities it
is impractical to procure a medical certificate for absences of
less than three consecutive working days unless the total of
such absences exceeds five days in any one accruing year.

(5) (a) Subject to the provisions of this subclause, the provi-
sions of this clause apply to an employee who suffers personal
ill health or injury during the time when he is absent on annual
leave and an employee may apply for an the employer shall
grant paid sick leave in place of paid annual leave.
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(b) Application for replacement shall be made within seven
days of resuming work and then only if the employee was
confined to his place of residence or a hospital as a result of
his personal ill health or injury for a period of seven consecu-
tive days or more and he produces a certificate from a registered
medical practitioner that he was so confined. Provided that
the provisions of this paragraph do not relieve the employee
of the obligation to advise the employer in accordance with
subclause (3) of this clause if he is unable to attend for work
on the working day next following his annual leave.

(c) Replacement of paid annual leave by paid sick leave shall
not exceed the period of paid sick leave to which the employee
was entitled at the time he proceeded on annual leave and shall
not be made with respect to fractions of a day.

(d) Where paid sick leave has been granted by the employer
in accordance with paragraphs (a) and (b) of this subclause,
that portion of the annual leave equivalent to the paid sick
leave is hereby replaced by the paid sick leave and the re-
placed annual leave may be taken at another time mutually
agreed to by the employer and the employee or, failing agree-
ment, shall be added to the employee’s next period of annual
leave or, if termination occurs before the, be paid for in ac-
cordance with the provisions of clause 11.—Annual Leave.

(e) Payment for replaced annual leave shall be at the rate of
wage applicable at the time the leave is subsequently taken
provided that the annual leave loading prescribed in clause
11.—Annual Leave shall be deemed to have been paid with
respect to the replaced annual leave.

(6) The provisions of this clause with respect to payment do
not apply to employees who are entitled to payment under the
Workers’ Compensation and Assistance Act 1981 nor to em-
ployees whose injury or illness is the result of the employee’s
own misconduct.

(7) The provisions of this clause do not apply to casual em-
ployees.

(8) An employee shall continue to accrue an entitlement to
an accrued day off whilst on paid sick leave. The employee’s
sick leave entitlement will be debited by 8 hours.

(9) Where an employee is on an accrued day(s) off he shall
not be entitled to claim for sick leave in substitution for the
accrued day(s) off.

14.—CONDITIONS AND ALLOWANCES
The provisions of the Miscellaneous Government Condi-

tions and Allowances Award No. A 4 of 1992 shall apply mutatis
mutandis to all employees covered by this award.

15.—LONG SERVICE LEAVE
(1) The conditions governing the granting of long service

leave to Government wages employees generally shall apply
to employees covered by this Award.

(2) When an employee proceeds on long service leave, there
shall be no accrual towards an accrued day off in accordance
with the provisions of subclause (3) of Clause 7.—Hours of
this Award.

16.—NO REDUCTION
Nothing contained herein shall in itself operate so as to re-

duce the wages of any employee who at the date of this award
is being paid above the minimum rate prescribed for his/her
class of work.

17.—WAGES
(1) The minimum weekly rate of wage payable to employ-

ees covered by this award shall be as follows—

Arbitrated
Safety Net Total

$ Per Week $ Per Week $ Per Week

(a) Ranger Classifications

Trainee Ranger
1st year of training 414.70 16.00 430.70
2nd year of training 427.10 16.00 443.10
Ranger Grade 1
Year 1 439.60 16.00 455.60
Year 2 452.00 16.00 468.00
Year 3 466.40 16.00 482.40

Arbitrated
Safety Net Total

$ Per Week $ Per Week $ Per Week

Year 4 476.30 16.00 492.30
Year 5 491.00 16.00 507.00

Ranger Grade 2
Year 1 508.60 16.00 524.60
Year 2 522.10 16.00 538.10
Year 3 536.40 16.00 552.40
Year 4 551.20 16.00 567.20
Year 5 567.00 16.00 583.00

Senior Ranger
Year 1 588.50 16.00 604.50
Year 2 605.20 16.00 621.20
Year 3 623.10 16.00 639.10
Year 4 640.30 16.00 656.30
(b) Provided that the rate of pay referred to in this clause

shall increase by 25% for any Ranger whose ordi-
nary rostered hours of work are worked over five
days of the week subject to subclause (2) of Clause
7.—Hours of this award.

(c) Maintenance Classifications Levels
Each employee shall be entitled to receive the ap-
propriate weekly rate of pay as set out hereunder in
accordance with the employee’s classification—

Arbitrated
Safety Net Total

$ Per Week $ Per Week $ Per Week

Park Maintenance Employee
Grade 1
1st year of employment 357.90 16.00 373.90
2nd year of employment 361.50 16.00 377.50
3rd year of employment

and thereafter 365.30 16.00 381.30
Park Maintenance Employee
Grade 2
1st year of employment 360.30 16.00 376.30
2nd year of employment 363.80 16.00 379.80
3rd year of employment

and thereafter 367.40 16.00 383.40
Park Maintenance Employee
Grade 3
1st year of employment 379.40 16.00 395.40
2nd year of employment 382.80 16.00 398.80
3rd year of employment

and thereafter 386.60 16.00 402.60
Power driven portable

Saw Operator and Vermin,
Plant or Noxious Weed
Employee

1st year of employment 380.90 16.00 396.90
2nd year of employment 384.60 16.00 400.60
3rd year of employment

and thereafter 388.20 16.00 404.20
Drivers of Motor Vehicles

not exceeding 1.2 tonne
capacity

1st year of employment 398.70 16.00 414.70
2nd year of employment 401.80 16.00 417.80
3rd year of employment

and thereafter 405.50 16.00 421.50
Exceeding 1.2 tonne capacity

but not exceeding 3 tonne
capacity

1st year of employment 402.00 16.00 418.00
2nd year of employment 405.70 16.00 421.70
3rd year of employment

and thereafter 411.80 16.00 427.80
Exceeding 3 tonne capacity

but under 6 tonne
capacity

1st year of employment 411.80 16.00 427.80
2nd year of employment 415.50 16.00 431.50
3rd year of employment

and thereafter 419.10 16.00 435.10
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(d) The rates of pay in this award include the first $8.00
per week arbitrated safety net adjustment payable
under the December, 1994 State Wage Decision. This
first $8.00 per week arbitrated safety net adjustment
may be offset to the extent of any wage increase as a
result of agreements reached at enterprise level since
1 November, 1991. Increases made under previous
State Wage Case Principles or under the current State-
ment of Principles, excepting those resulting from
enterprise agreements, are not to be used to offset
arbitrated safety net adjustments.

(e) The rates of pay in this award include the second
$8.00 per week arbitrated safety net adjustment pay-
able under the December, 1994 State Wage Decision.
This second $8.00 per week arbitrated safety net
adjustment may be offset to the extent of any wage
increase payable since 1 November, 1991, pursuant
to enterprise agreements, consent awards or award
variations to give effect to enterprise agreements, in-
sofar as that wage increase has not previously been
used to offset an arbitrated safety net adjustment.
Increases made under previous State Wage Case Prin-
ciples or under the current Statement of Principles,
excepting those resulting from enterprise agreements,
are not to be used to offset arbitrated safety net ad-
justments.

(2) A Park Maintenance Employee placed in charge of oth-
ers shall, in addition to his/her ordinary rate, be paid the
following weekly allowance—

In charge of —  $
less than three other employees 11.90
three to six other employees 20.90
more than six other employees 25.70

Casual employees shall be paid 20% in addition to the
rates otherwise payable under this award.

(3) (a) Provided that a Ranger-in-Charge who does not su-
pervise but has responsibility for a park shall receive a rate of
wage one increment higher than the rate of wage he/she ordi-
narily would receive to a maximum wage equivalent to a Senior
Ranger Year One.

(b) Provided further that a Ranger-in-Charge who has re-
sponsibility for a park in addition to supervising the equivalent
of one full-time person shall receive a rate of wage two incre-
ments higher than the rate he/she ordinarily would receive to a
maximum wage equivalent to a Senior Ranger, Year Two.

(c) To be eligible for payment in accordance with subclause
(3)(b) of this clause where a Ranger-in-Charge supervises the
equivalent of one full-time person over a 12 month period,
rather than one full-time person on a regular and continuing
basis, the following formula will be applied—

(i) Payment at the rate of two increments higher than
the Ranger’s own substantive wage as prescribed in
subclause (3)(b) of this clause will be calculated on
an annual basis commencing from the first pay pe-
riod on or after 20 September 1990 or commencing
from the date of appointment as Ranger-in-Charge,
where the appointment is subsequent to the date pre-
scribed in this paragraph.

(ii) Notwithstanding some short-term supervisory re-
sponsibilities, payment at the higher level will not
commence until the supervisory responsibilities of
the Ranger-in-Charge are in accordance with the
definition of “the equivalent of one full-time person
over a 12 month period” and, accordingly the rate of
wage will be increased from one increment above
the Ranger-in-Charge’s substantive rate of wage to
two increments above that rate of wage and will be
paid from the dates as prescribed in subclause
(3)(b)(i) of this clause.

(4) Casual employees shall be paid 20% in addition to the
rates otherwise payable under this Award.

(5) (a) Provided that a Ranger-in-Charge who does not su-
pervise but has responsibility for a park shall receive a rate of
wage one increment higher than the rate of wage he/she ordi-
narily would receive to a maximum wage equivalent to a Senior
Ranger Year One.

(b) Provided further that a Ranger-in-Charge who has re-
sponsibility for a park in addition to supervising the equivalent
of one full-time person shall receive a rate of wage two incre-
ments higher than the rate he/she ordinarily would receive to a
maximum wage equivalent to a Senior Ranger, Year Two.

(c) To be eligible for payment in accordance with subclause
(3)(b) of this clause where a Ranger-in-Charge supervises the
equivalent of one full-time person over a 12 month period,
rather than one full-time person on a regular and continuing
basis, the following formula will be applied—

(i) Payment at the rate of two increments higher than
the Ranger’s own substantive wage as prescribed in
subclause (3)(b) of this clause will be calculated on
an annual basis commencing from the first pay pe-
riod on or after 20 September 1990 or commencing
from the date of appointment as Ranger-in-Charge,
where the appointment is subsequent to the date pre-
scribed in this paragraph.

(ii) Notwithstanding some short-term supervisory re-
sponsibilities, payment at the higher level will not
commence until the supervisory responsibilities of
the Ranger-in-Charge are in accordance with the
definition of “the equivalent of one full-time person
over a 12 month period” and, accordingly the rate of
wage will be increased from one increment above
the Ranger-in-Charge’s substantive rate of wage to
two increments above that rate of wage and will be
paid from the dates as prescribed in subclause
(3)(b)(i) of this clause.

(6) Casual employees shall be paid 20% in addition to the
rates otherwise payable under this Award.

18.—PART-TIME EMPLOYEES
(1) Employees may be regularly employed to work less hours

per week than are prescribed in Clause 7.—Hours of this Award.
(2) Subject to subclause (3) of this clause payment shall be a

weekly rate calculated pro rata to the class of work on which
the employee is engaged in the proportion which the hours of
work bears to thirty eight.

 (3) A part-time employee employed under the provisions of
this clause shall receive payment for sick leave on a pro rata
basis in the proportion which their hours of work bear to the
hours fixed by Clause 7.—Hours of this Award.

19.—HIGHER DUTIES
(1) Where a Park Maintenance Worker is required to do, and does

on any one day for a time exceeding two hours in the aggregate,
work for which a higher rate is prescribed than for other work done
on that day, the Park Maintenance Worker shall be paid at not less
than such higher rate for all work done on that day.

(2) In all other cases where a Park Maintenance Worker does
more than one class of work the employee shall be paid for
each class proportionately to the time he works thereat.

(3) (a) Where a Ranger is required to take charge of a Na-
tional Park in the absence of the regular Ranger in Charge for
a minimum period of five days, the Ranger shall be referred to
as the Acting Ranger in Charge and be paid one increment
higher than he would otherwise receive in recognition of the
responsibility being accepted or in the case of a Ranger Grade
2 Year 5, an increment equal to the difference between the 4th
and 5th year increment level.

(b) Where a Ranger is required to act in the position of Sen-
ior Ranger for a minimum period of five days, the Ranger
shall be paid at the Senior Ranger rate.

(4) (a) Where a Ranger who is in receipt of an allowance
granted under this clause and has been so for a continuous
period of twelve months or more proceeds on—

(i) a period of normal annual leave;
(ii) a period of any other approved leave of absence of

not more than one calendar month;
the Ranger shall continue to receive the allowance for the pe-
riod of leave; provided that this subclause shall also apply to a
Ranger who has been in receipt of an allowance for less than
twelve months if during the Ranger’s absence no other Ranger
acts in the office in which the Ranger was acting immediately
prior to proceeding on leave and the Ranger resumes in the
office immediately after the Ranger’s leave.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 77 W.A.I.G.1582

(b) Where a Ranger who is in receipt of an allowance granted
under this clause proceeds on—

(i) a period of annual leave in excess of the normal;
(ii) a period of any other approved leave of absence of

more than one calendar month;
the Ranger shall not be entitled to receive payment of such
allowance for the whole or any part of the period of such leave.

The effect of the amendment allows periods of one month’s
long service leave to form part of any other approved leave of
absence as set out in subclauses (4)(a)(ii) and (4)(b)(ii).

(5) No Higher Duties Allowances will be payable to employ-
ees covered by this Award when required to act in another position
whilst the permanent occupant is on a rostered day off duty.

20.—SPECIAL RATES AND CONDITIONS
(1) All Park Maintenance Workers called upon to clean toi-

let closets shall receive an allowance of 43 cents per closet per
week and for these purposes one metre of urinal shall count as
one closet and three urinal stalls shall count as one closet.

(2) Subject to the provisions of this Award the Public Serv-
ice Camping Allowance Agreement 1985, PSA No. 2 of 1985
as amended shall apply mutatis mutandis to employees cov-
ered by this Award.

(3) A Park Maintenance Worker who is the holder of an ap-
proved First Aid Certificate shall, in addition to his/her normal
rate of pay, be paid an additional allowance of $1.31 per week.
This allowance shall be paid to Park Maintenance Workers on
their accrued days off.

(4) Mobile Rangers shall, in addition to their normal rate of
pay, be paid an allowance of $72.30 per week to offset the costs
associated with living in and maintaining a caravan in accord-
ance with an annual review operative from 1st January, 1990.

(5) All employees, excluding Ranger classifications whose
rates of pay are specified in subclause (1) of Clause 17.—
Wages of this award, shall be paid an allowance of $15.60 per
week to compensate for the disabilities associated with the
construction and maintenance industry.

(6) The following conditions shall apply to Park Mainte-
nance Workers on vermin, plant or noxious weed control who
are required to use a toxic substance.

(a) Be informed by the employer of the health hazards
involved and instructed in the correct and necessary
safeguards which must be observed in the use of such
materials.

(b) The employee using such materials shall be provided
with and shall use, all safeguards as are required by
the appropriate government authority or, in the ab-
sence of such requirement, such safeguards as are
defined by a competent authority or person chosen
by the Union and the employer.

(c) The employee using toxic substances or materials of
a like nature shall be paid 42 cents per hour extra.
Employees working in close proximity to employ-
ees so engaged shall be paid 34 cents per hour extra.

(d) For the purposes of this subclause toxic substances
shall include epoxy based materials and all materials
which include or require the addition of a catalyst hard-
ener and reactive additives or two pack catalyst system
shall be deemed to be materials of a like nature.

(7) (a) An employer who requires a Park Maintenance Worker
to use a pesticide shall—

(i) Inform the employee of any known health hazards
involved; and

 (ii) Ascertain from the Department of Health and Medi-
cal Services whether and, if so, what protective
clothing or equipment should be worn during its use.

(b) Pending advice from that department the employer may
require the pesticide to be used if he/she informs the employee
of any safety precautions specified by the manufacturer of the
pesticide and instructs the employee to follow those precau-
tions.

(c) The employer shall supply the employee with any pro-
tective clothing or equipment required pursuant to paragraphs
(a) and (b) of this clause and, where necessary, instruct him/
her in its use.

(d) An employee required to wear protective clothing or
equipment for the purpose of this subclause shall be paid 42
cents per hour or part thereof while doing so unless the Union
and the employer agree that by reason of the nature of the
protective clothing or equipment the employee does not suffer
discomfort or inconvenience while wearing it, or, in the event
of disagreement, the Western Australian Industrial Relations
Commission so determines.

(e) An allowance is not payable under this clause if the De-
partment of Health and Medical Services advise the employer
in writing that protective clothing or equipment is not neces-
sary.

(8) The provisions of the Public Service Diving and Flying
Allowance No. 8 of 1981, as amended from time to time, shall
apply mutatis mutandis to employees covered by this award.

(9) Where agreement is reached between the employer and the
employee, payment of wages may be made in cash and a signature
of the employee shall be obtained for such cash payment.

21.—DISPUTE SETTLEMENT PROCEDURE
(1) In the event of any proposed change in employment con-

ditions or terms of the Award, or in the event of any dispute
arising, the parties will consult together to reach a settlement.

(2) The principle of conciliation and direct negotiation shall
be adopted for the purpose of prevention and settlement of
any industrial dispute that may arise.

(3) The parties shall take an early and active part in discus-
sion and negotiations aimed at preventing or settling disputes
in accordance with the agreed procedure set out hereunder.

(4) Procedure of Settlement of Disputes
(a) The employee and the employee’s supervisor should

confer, clearly identify the facts and where possible,
resolve the issue.

(b) If not resolved, the employee, the Union representa-
tive, the supervisor and the Department Manager shall
confer and, where possible, resolve the issue.

(c) If not resolved the Union shall confer with the Per-
sonnel and Industrial Relations Manager on the
matter, and where possible, resolve the issue.

(d) If the matter is still not settled, either party may sub-
mit the matter for conciliation/arbitration by the
Western Australian Industrial Relations Commission.

(5) Until the matter is resolved in accordance with the above
procedure, the status quo shall remain. While the above pro-
cedure is being followed, no party shall be prejudiced as to the
final settlement by the continuation of work in accordance with
this procedure.

22.—CHANGE ROOMS AND MESS FACILITIES
(1) Suitable dressing accommodation shall be provided by

the employer where employees may change their clothes. Tools
and appliances shall not be kept in the dressing room.

(2) All employees shall be provided with facilities for boil-
ing water.

(3) Employees shall be permitted to eat their meals in a con-
venient and clean place, protected from the weather, and each
such employee shall remove all litter and foodstuff after use.

(4) Where practicable the employer shall provide suitably
equipped messing and toilet facilities.

23.—PROTECTIVE CLOTHING AND EQUIPMENT
(1) Goggles, safety helmets, climbing boots, respirators, oil-

skins, gumboots, sou’westers, wet weather clothing, suitable
gloves and any other such clothing and equipment deemed
necessary by the employer shall be supplied to employees cov-
ered by this award where the nature of the employment is such
as to warrant their respective use.

(2) The clothing and equipment issued pursuant to this clause
shall remain the property of the employer and shall be replaced
on a fair wear and tear basis.

(3) Safety boots and safety helmets issued pursuant to this
clause shall be worn at all times deemed necessary by the
employer. Any employee not wearing safety boots or safety
helmets at times deemed necessary by the employer will not
be allowed to commence work and will not be paid for any
time lost as a result.
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(4) All employees called upon to clean toilets shall on re-
quest be supplied with rubber gloves.

(5) All materials, applicances and tools required in connec-
tion with the performance of the employee’s duties shall be
supplied to such employee by the employer without charge.

(6) In every case where the employer requires an employee
to wear a uniform for his work the same shall be supplied by
the employer.

24.—TRANSFERS AND TERMINATION
(1) An employee, promoted or transferred by the employer

in the normal course of his employment shall be reimbursed
for all reasonable expenses actually incurred in connection with
such transfer or promotion.

(2) An employee transferred at his own request, or for disci-
plinary reasons, will be responsible for his own removal
expenses.

(3) An employee, whose services are terminated by the em-
ployer through no fault of the employee shall be reimbursed
for reasonable removal expenses incurred in returning from
the place of employment to his original place of engagement.

 (4) All travelling time in connection with promotion, trans-
fer or termination pursuant to subclauses (1) and (3) of this
clause shall be paid for at a maximum travelling time per day
of eight hours at the rate applicable to the time of day and the
day of the week.

APPENDIX—RESOLUTION OF DISPUTES
REQUIREMENTS

(1) This Appendix is inserted into the award/industrial agree-
ment as a result of legislation which came into effect on 16
January 1996.

(2) Any dispute or grievance procedure in this award/indus-
trial agreement shall also apply to any questions, disputes or
difficulties which may arise under it.

(3) This Appendix shall come into effect on and from 16
August 1996.

SCHEDULE A—PARTIES TO THE AWARD
The following organisation is a party to this award—

The Federated Miscellaneous Workers’ Union of Aus-
tralia, W.A. Branch.

COAL INDUSTRY TRIBUNAL—
Awards/Agreements—

Application for—
WESTERN COLLIERIES ENTERPRISE

AGREEMENT
No. 12 of 1996.

BEFORE THE COAL INDUSTRY TRIBUNAL OF
WESTERN AUSTRALIA.

Held at Collie on the 16th day of December 1996.

BETWEEN

Application 12 of 1996.

WESTERN COLLIERIES LTD
Applicant

and

THE AUTOMOTIVE, FOOD, METALS, ENGINEERING,
PRINTING AND KINDRED INDUSTRIES UNION OF

WORKERS—WESTERN AUSTRALIAN BRANCH
(otherwise known as Australian Manufacturing Workers

Union)
Respondent.

IN THE MATTER OF—
An application to register an enterprise agreement cover-
ing the maintenance employees employed by the Western
Collieries Ltd

Decision of the Tribunal.
THE CHAIRMAN: On this occasion the Tribunal has before
it an application to register an enterprise bargaining agree-
ment known as Western Collieries Ltd Enterprise
Agreement—Maintenance 1996. The Agreement, as its title
suggests, is to apply to employees of the company currently
covered by the Coal Mining Industry (Engineers) Award of
1990, although the Award was substantially amended in 1992.

This Agreement, as Mr Murray for the Union has rightly
said, was arrived at after a considerable amount of industrial
turmoil but to the parties’ credit they have come up with an
agreement which will provide for substantial efficiencies for
the ensuing years.

The Agreement, amongst other things, will enable the com-
pany to operate its enterprise continuously for 52 weeks, 24
hours a day. As with the miners, the average working week
will be in the order of 42 hours for each of the employees
affected by the Agreement, although again, as with the min-
ers, the standard 35 hours of ordinary hours remains.

The Agreement also provides for considerable flexibility in
the shift rostering system. Amongst other things, it provides
for shifts of both 12 and 10 hours. It provides for smoko to be
taken in the field, rather than by a complete cessation of work.
As with the miners, annual leave is to be rationalised so as to
ensure that there is an adequate supply of the necessary skills
throughout the year.

To its credit, this Union and the Miners Union have come to
an arrangement which should avoid some of the trivial demar-
cation disputes which have beset this industry in years gone
past. As I understand it, plant operators are to be trained to
deal with minor matters of maintenance as they arise.

The Agreement, as with the operations agreement, provides
for redundancies in the foreseeable future. It makes provision
for travel insurance which is currently not provided by the Work-
ers Compensation Act. As with the miners, the Agreement quite
sensibly provides for a limited mode of salary sacrifice.

Not surprisingly, all of these changes have come at a price.
As is the case for the miners, there are to be substantial pay
increases, although as with the miners it should be said that
there has not been a pay claim before the Tribunal since in or
about 1992.

There are in effect to be three wage increases brought about
by the Agreement. The first is an increase of $6 per week to be
paid in lieu of the sick leave loading which was prescribed
under the Award. Effective from the same date—28 April there
has been a 15 per cent increase in the rate of pay, so that the
weekly rate of pay for the base tradesperson is now in the
order of $644. That will increase by a further 2.5 per cent, as it
will for the other classifications, commencing with the first
pay period on 27 April next. The base rate of pay or the rate of
pay for the base tradesperson will then increase to slightly
more than $660 a week.

We are unanimously of the view that the Agreement should
be registered, particularly as it has been in operation for some
time, and all the indications are that it has worked well. That
is to the parties’ credit. The Agreement by its terms is to oper-
ate and have effect from the first pay period commencing on
28 April 1996. The Agreement provides that it is not to re-
place the Western Collieries Enterprise Agreement 1992 or
the 1994 tradespersons career path document. Any inconsist-
ency, however, is to be read and interpreted in favour of this
Agreement.

Appearances: Mr G E Bull appeared on behalf of the Applicant.
Mr M Murray appeared on behalf of the Respondent.

Order.
HAVING heard Mr G E Bull on behalf of the Applicant and
Mr M Murray on behalf of the Respondent, the Tribunal, by
consent, doth hereby award and order—

THAT the Western Collieries Ltd Enterprise Agree-
ment—Maintenance (made on or about 16 December
1996) be and is hereby ratified.

(Sgd.) G.L. FIELDING,
[L.S.] Chairman,

Coal Industry Tribunal of Western Australia.
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WESTERN COLLIERIES LTD

ENTERPRISE AGREEMENT—MAINTENANCE

24 APRIL 1996.
This agreement now includes the following attachments—

i. Shift Rosters—Seven Day, Six Day and Day shift.
ii. Principles entitled Trades Package—18 April 1996.

iii. List of shared work with other unions—18 April 1996.
This Agreement shall be known as the Western Collieries

Enterprise Agreement and shall operate from the pay period
commencing on 28 April 1996. This Agreement between West-
ern Collieries Ltd and the Metals and Engineering Unions shall
be registered in the Coal Industry Tribunal of Western Aus-
tralia.

The parties to this Agreement accept the terms of this Agree-
ment for a period of two years. The Agreement shall apply to
employees of Western Collieries who are covered by the Coal
Mining Industry (Engineers) Award 1990.

This Agreement does not replace the existing award or the
1992 Enterprise Agreement, or the Trades persons Career Path
document 1994, any inconsistency shall be read and interpreted
in conjunction with the three documents mentioned above pro-
vided that where necessary this Agreement shall take
precedence.

The intention of this Agreement is to further the implemen-
tation of more effective coal production measures by enabling
maintenance services to cover 362 days of continuous opera-
tion in each year through changed work arrangements and
rosters and reduction of the overall cost per tonne, thereby
strengthening the security of employees and Western Collier-
ies future.

It is recongnised that there are other documents in existence
which both parties have previously agreed.

Both parties have the right to review any of these previous
agreements.

1.—START AND FINISH ON THE JOB
Start is interpreted as—

Personnel to be physically at their normal work station
on the job at the start of the shift.

Finish is interpreted as—
Not to leave normal work station until completion of

the shift.
The normal work station is defined as the place of storing

tools or the place at which daily instructions are received. These
could be at different sites where advised previously or at train-
ing sessions.

2.—CRIB BREAK
One crib break will be taken at the appropriate time given

due consideration to the work continuity and will be taken
within an hour either side of the crib time.

Informal smoko’s or breaks can be taken on the job as needed,
to suit the continuity of work, ie a cup of coffee/tea occasion-
ally rather than a one off formal type of break.

Informal breaks may be taken before and/or after the crib
break. The closest most convenient facility (coffee machine)
at hand or thermos where more convenient for example in the
field.

Tradesmen working in the field will have smoko in the field
and WCL will provide a thermos. Coffee machines will be
installed in the workshop.

3.—TERM OF AGREEMENT IS TO BE TWO YEARS

4.—SHIFT ROSTERS
Implementation date is to be Sunday 28 April 1996 for 7

Day/6 Day rosters.
Payment for agreed changes are not applicable until rosters

are implemented.
Proposed shift arrangements that are to be implemented will

be: (see Attachments “B1 & B2”).
7 day roster x 12 hour shifts, 4 panel.
6 day roster x 10 hour shifts as per roster with 8 hour make

up shift every 4 weeks. The make up shift on that weekend
may vary by mutual agreement.

Shift rosters average is 42 hours per week as shown on the
attached Non Continuous 6 day and 7 day continuous shift
rosters, Attachments B1 and B2.

The rostered hours will be adhered to and overtime will only
be worked in exceptional circumstances.

Initial labour requirements on 7 day roster per panel will
be—

3 x fitters
1 x electrician
1 x welder

These personnel will be drawn from teams A, B, C, D each
team will attempt to organise that the 7 day roster is manned.

For temporary cover of 7 day roster personnel will be drawn
from the team (by rotation) and 48 hours notice is to be given.
Where an employee is required for the rostered shifts without
being given 48 hours notice they will be paid overtime rates
during the 48 hour period.

It is planned that a minimum of two tradesmen per shift will
start at Premier to maintain the equipment in operation in that
area and will work the trades roster. (These are not permanent
positions.)

Where there is a need to re-balance the skills between crews
it will be by agreement between the employees concerned and
the Manager or in the absence of agreement by the most junior
in classification. Transfer will be on 48 hours notice.

• Start times for these rostered shifts will be as fol-
lows—
Day shift hours

0700 = 7.00am for 10 and 12 hour shifts.
Afternoon shift hours

1700 = 5.00pm—10 hour shift.
Night shift hours

1900 =  7.00pm 12 hour shift.
• Finish times—

Day shift hours
1700 = 5.00pm 10 hour shift
1900 = 7.00pm 12 hour shift.

Afternoon shift hours
0300 = 3.00am 10 hour shift.

Night shift hours
0700 = 7.00am 12 hour shifts.

Saturday make up shift start time
0700 = 7.00am to 3.00pm = 1500 hours.

• Showers in own time after the shift is finished.
• Buses will depart from designated departure point

10 minutes after the shift has finished.
• Proposed rosters (Attachment “B1” and “B2”) should

be continued for at least one full rotation. Such that
employees experience the full roster.

• A review of the roster system will be conducted af-
ter six months operation or one complete rotation.

• During the two years of this agreement any alterna-
tive to the base roster system may only occur by
agreement of both parties.

5. LEAVE
In order to maintain the continuous operation throughout

the whole year annual leave will be approved subject to a rea-
sonable balance of skills being retained in each team.
Department Annual Leave will be approved to be taken in a
period commencing the Monday two weeks before Christmas.

Up to the following percentages each week:

Week 1 2 3* 4 5 6 7 8 9 10 11
% leave

20 20 40 30 20 20 20 20 20 20 20
* Christmas
Leave will be approved up to 30% the first week commenc-

ing Monday of the September-October school holidays and
20% week commencing Easter Monday.

During the remainder of the year up to 15% of employees’
leave may be approved each week.
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The amount of annual, sick, long service or any other leave
remains the same as is currently agreed to in the award. Pay-
ment for this leave remains unchanged and is based on 35
ordinary hours per week.

For the purposes of annual leave accumulation when on the
7 day roster it will be accumulated on a proportioned basis, ie
per week.

When taking leave accumulated entitlements will be reduced
by the quantum payable under the award based on 35 ordinary
hours, ie—

A leave day for the purposes of calculating each shift
entitlement and payments is as follows. For each shift
taken as leave the equivalent leave hours per day are then
calculated on the basis of 35/42 multiplied by the rostered
shift length.

eg 35 x 12 hours equivalent leave = 10 hours
42

Example—
An employee taking four weeks annual leave and work-

ing a seven day continuous twelve (12) hour shift roster
would take 4 weeks = 14 shifts each of 12 hours taken off
the roster.

14 x 12 x 35 = 140 hours (paid at 140 hours + 35% loading +
Bonus)  42

or four weeks at 35 hours per week = 140 hours. Paid at 140
hours + 35% loading and production bonus.

for each rostered shift of 12 hours x 35/42—10 hours leave
for each rostered shift of 10 hours x 35/42—8.33 hours leave
for each rostered shift of 8 hours x 35/42—6.7 hours leave

6.—LSL
Long service leave remains unchanged. Employees will re-

ceive the equivalent payment under the award and 13 weeks
each 8 years of service. A week is defined as seven calendar
days.

7.—PAYMENT
The payment for rostered weeks averaging approximately

42 hours per week are as follows.
Payment based on 35 ordinary hours. There will be no al-

lowances paid on penalty rates.
For rostered eight hour shifts Monday to Friday payment is

based on seven hour ordinary time plus overtime.
Ten hour shift rosters are paid at seven hours ordinary plus

overtime.
Twelve hour shift rosters are paid at the basis of thirty five

ordinary hours per week and then penalty rates shall apply.
Calculations for each roster have been agreed in discussions

between Western Collieries Ltd and the union.
Afternoon shift allowance is 15% of ordinary time.
Night shift allowance is 25% of ordinary time.

8.—REDUCTION OF EMPLOYEES
During the two years of this agreement the closure of mines

and a major reduction of equipment will take place and asso-
ciated reduction of personnel will also be required.

Maintenance personnel who are interested in volunteering
for redundancy at anytime should contact the Human Rela-
tions Department for details.

A voluntary only redundancy package as shown in Attach-
ment “A” will be in place up until June 1997 at which time the
voluntary package (Attachment “A”) offered in this Agree-
ment will cease to exist.  Employees who have been accepted
for Voluntary Redundancy before June 1997 may take the re-
dundancy on an agreed date up to the expiry of this Agreement.

Personnel volunteering for the redundancy package will be
accepted subject to a balance of skills being retained in the
maintenance department work force.

9.—OVERTIME
The intention of the agreement is to conduct the business on

the basis of rostered time only.
Overtime will only be required to be worked when the in-

tegrity of operations is threatened or exceptional circumstances
apply and payment will accrue the normal award penalty rates.

10.—TRAVEL INSURANCE
 Paid annually for each person to the equivalent standard of

existing policy.
 (The policy now contains up to $1000/wk for a maximum

of 2 years payment of lost  wages, plus $100,000 death and
disability).

11.—SPECIFIC COMMITMENTS TO EFFICIENCY
During the life of this agreement the trades will commit to

developing an agreed procedure for maximising in pit mainte-
nance, including training operators for minor maintenance
work.

Any decommissioned plant/equipment or infrastructure leav-
ing site will not require union coverage other than shop steward
role.

Shared work—Implementation of the work changes listed
as Attachment C must commence within three months of the
acceptance of the agreement. There is a commitment by the
trades to agree sharing of this work.

12.—SALARY SACRIFICE
12.1 An employee may elect to take a mixture of cash and

non-cash benefits where the value of benefits will equate to
the total gross earnings (including overtime, any applicable
allowances) for the position occupied (“salary sacrifice”).

12.2 Where an employee elects to salary sacrifice, the em-
ployee must sacrifice gross earnings to cover the value of the
non-cash benefit, any applicable fringe benefits tax and any
applicable superannuation contribution tax or levy and/or any
other tax imposed by the Australian Taxation Office from time
to time.

12.3 The period of salary sacrifice must be for a minimum
of 12 months and the nominated amount of non-cash benefits
must be nominated by the employee at a specified time once
per year.

12.4 An employee who elects to salary sacrifice may choose
to take up to 40% of their ordinary time earnings for their
classification as—

(a) superannuation contributions, and/or

(b) additional death and disability insurance cover con-
tributions

The maximum allowable salary sacrifice is subject to the
Income Tax Assessment Act 1936 (C’th).

12.5 The salary sacrifice will continue to operate during pe-
riods of paid leave.

12.6 This clause prevails over all other clauses of this Agree-
ment and any other relevant Agreement or Award which
governs terms and conditions of employment of the employee.

13.—WAGES SCHEDULE
On implementation of the Agreement a 15% increase will

be applied to the Base Rate and at the completion of 12 months
after roster implementation a further increase of 2.5% will be
applied. An amount of $6 has been included in lieu of Sick
Leave Loading.

Calculation of increase: Award +$6 +15% +2.5%

100% Base Trades person rate $554.60 $6.00 $84.09 $16.12

$560.60 $644.70 $660.80

Description Percentage 15% 2.50%
of Base Weekly Rate Weekly Rate
Trades 28 April 1996 27 April 1997

%
Maint Emp Level 1 95.00 612.50 627.80
Maint Emp Level 2 97.50 628.60 644.30
Base Trades person 100.00 644.70 660.80
Trades person L1 107.50 693.10 710.40
Trades person L2 110.00 709.20 726.90
Trades person L3 115.00 741.40 759.90
Trades person L4 120.00 773.60 793.00

Western Collieries agree to review further increases during
the life of the agreement given that there are agreed efficiency
improvements for the second year.
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ATTACHMENT “A”
THE REDUNDANCY PACKAGE
To replace the package in July 1992 Enterprise Agreement

up until 1 June 1997.
a. Actual notice to be not less than Award entitlement.
b. A maximum 65 weeks pay (excluding accrual an-

nual leave termination award entitlements).
c. Four weeks pay in lieu of notice.
d. One weeks pay per year of service.
e. One weeks pay gratuity per year of service (includ-

ing loading, no bonus).
f. One weeks pay per year above 20 years of service.
g. Three weeks pay per year above 50 years of age.
h. Long Service Leave—accrued entitlement (ie after

6 years pro rata and loading).
i. Sick Leave—accrued entitlement (no loading).
j. Annual Leave—accrued entitlement (including load-

ing).
k. Superannuation—per Award plus seminars.
l. Coal Industry Super Fund—per fund regulations.

m. Job Search—paid time up to 16 hours during notice
period to attend confirmed job interviews.

n. Classification rate including Leading Hand experi-
ence allowance and production bonus.

o. Redundancy pay (excluding accrued leave entitle-
ments) not to exceed the total pay the employee
would have received if he had worked to normal re-
tirement age.

p. All accepted volunteers will receive an additional
$500.

q. Up to $1,000 retraining on presentation of receipts
within 6 months of the termination date.

r. $15,000 ex gratia payment.
ATTACHMENT B1

INITIAL COMBINATION OF 12 & 10 HOUR
ROSTERS

TYPICAL 8 WEEK ROTATION
CONTINUOUS 12 HOUR SHIFTS X 7 DAYS

WEEK M T W T F S S
1 N N — — D D D
2 — — N N — — —
3 D D — — N N N
4 — — D D — — —
5 N N — — D D D
6 — — N N — — —
7 D D — — N N N
8 — — D D — — —

NON CONTINUOUS 10 HOUR SHIFTS X 6 DAYS
WEEK M T W T F S S
1 A A A A — — —
2 — D D D D D8 —
3 — A A A A — —
4 D D D D — — —
5 A A A A — — —
6 — D D D D D8 —
7 — A A A A — —
8 D D D D — — —

• PROPOSED ROSTERS 12 HOUR X 7 DAYS ROSTER
• COMBINED WITH 10 HOUR X 6 DAYS ROSTER

ATTACHMENT B2
INITIAL PROPOSED SHIFTS—MILLWRIGHTS

NON CONTINUOUS—10 HOUR SHIFTS 8
WEEK ROTATION TYPICAL

CREW M T W T F S S

WEEK 1 A D10 D10 D10 D10 — — —

B — D10 D10 D10 D10 D8 Half crew —

WEEK 2 B D10 D10 D10 D10 — — —

A — D10 D10 D10 D10 D8 Half crew —

WEEK 3 A D10 D10 D10 D10 — — —

B — D10 D10 D10 D10 D8 Half crew —

WEEK 4 B D10 D10 D10 D10 — — —

A — D10 D10 D10 D10 D8 Half crew —

ATTACHMENT ‘C’
LIST OF SHARED WORK—

Forklifts
Trucks
All lifting devices
Spare wheels
Batteries
Lubrication/services
Filters
Minor maintenance.

Examples of shared work but not limited to—
Forklifts—

1. Positioning of components.
2. Pick up and carry of parts.
3. Removing waste/rubbish from around jobs ie bro-

ken/worn parts to rubbish bins.
Trucks

1. Pick up of parts.
2. Delivery of tooling/parts to jobs.
3. Set up of service requirements on shutdown/major

jobs.
4. General testing of machinery.

Lifting devices
1. Operation of cherry picker—man box.
2. Operation of HIAB truck mounted cranes.

Tyre Handler
1. Miners/tyre fitters to operate to complete whole of

job.
Changing light vehicles wheels

1. All trades/miners/staff to change own wheels on light
vehicles.

Batteries/air starts
1. Ability for both trades/miners to jump start or refill

air receivers for starting machines.
Lubrication

1. Ability for both trades/miners to refill/top up lubri-
cants.

Filters
1. Ability for both trades/miners to change/replace fil-

ters.
Minor maintenance

1. Pipe couplings (dewatering).
2. Changing light globes.
3. Changing out worn ground engaging tools, ie ripper

boots, pin on teeth.
4. Changing mirrors.
5. Miners to complete full services.

Signed on behalf of—
AUSTRALIAN MANUFACTURING WESTERN
WORKERS’UNION COLLIERIES LTD
(registered as AFMEPKIU)

JOHN SHARP-COLLETT T. KUZMAN,
State Secretary Managing Director.

Date: 11/12/96 Date: 16/12/96
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WESTERN COLLIERIES LTD ENTERPRISE
AGREEMENT—OPERATIONS.

No. 11 of 1997.

BEFORE THE COAL INDUSTRY TRIBUNAL OF
WESTERN AUSTRALIA

Held at Collie on the 16th day of December 1996

BETWEEN

Application 11 of 1996.

WESTERN COLLIERIES LTD

Applicant

and

COAL MINERS INDUSTRIAL UNION OF WORKERS
OF WESTERN AUSTRALIA

Respondent

IN THE MATTER OF—
An application to register an enterprise agreement cover-
ing the operations employees employed by the Western
Collieries Ltd.

Decision of the Tribunal.
THE CHAIRMAN: The Tribunal has before it an application
to register an enterprise bargaining agreement. The agreement
by its full title will be known as the Western Collieries Ltd
Enterprise Agreement—Operations.

As Mr Wood, for the Miners Union has said, the Agreement
has taken some time to negotiate but fortunately, and to their
credit, the parties have reached agreement embodied in the
new document. That new document contains a number of sub-
stantial changes. Amongst other things, as Mr Bull, for the
company has said, it provides for an average 42-hour week
whilst retaining the 35-hour week as the ordinary hours. In
general, it eliminates crib breaks. It provides for annual leave
to be taken on a basis which retains a proper balance of skills
on the various mine sites, rather than having an annual shut-
down. It also provides for redundancies which are contemplated
in the not too distant future. In addition, it provides for travel
insurance to overcome what some see as an unfortunate gap in
the workers compensation legislation. As a recognition of the
modern forms of remuneration it provides for a limited form
of salary sacrifice.

The company says that the Agreement will provide it with
the necessary efficiencies to enable it to operate efficiently on
a continuous basis for the next few years. In return for the
changes, there are to be wage increases which by any means
can be said to be reasonably substantial. Most notably, effec-
tive from May last there is to be a 15 per cent increase in the
existing rate of pay and commencing with the middle of May
next year, there is to be a further 2½ per cent increase, so that
the base rate for a level 3 mine operator under this Agreement
immediately becomes $631.10. It was previously in the order
of $548. From 11 May next year it will become $646.90.

I do not think anything further need be said of the applica-
tion. The Tribunal is unanimously of the view that the
Agreement ought to be registered. The Agreement by its terms
provides that it should have effect on and from the first pay
period commencing on 6 May 1996. It also provides that it is
not to replace the existing award, that is, the Coal Mining In-
dustry (Miners) Award 1990 which was substantially amended
in 1992, nor is it to replace the Western Collieries Enterprise
Agreement 1992 and nor the open-cut career path document
of 1994. They are all to be read in conjunction with each other,
save that this Agreement is to take precedence where there is a
conflict. The Agreement also provides, and it is important to
note, that it is recognised by the parties that there are other
written agreements governing such matters as the use of con-
tractors on the company’s operations and the operation of the
coal loading plant. Those agreements are to continue to be
honoured by the parties, although they are not to be altered
apparently, during the life of this Agreement.

Appearances:Mr G E Bull appeared on behalf of the Appli-
cant.

Mr G N Wood appeared on behalf of the Respondent.

Order.
HAVING  heard Mr G E Bull on behalf of the Applicant and
Mr G N Wood on behalf of the Respondent, the Tribunal, by
consent, doth hereby award and order—

THAT the Western Collieries Ltd Enterprise Agree-
ment—Operations (made on or about 12 December 1996)
be and is hereby ratified.

(Sgd.) G.L. FIELDING,
[L.S.] Chairman,

Coal Industry Tribunal
of Western Australia.

WESTERN COLLIERIES LTD

ENTERPRISE AGREEMENT—OPERATIONS

May 1996

1.—COMMENCEMENT DATE AND PERIOD OF
OPERATION

This Agreement shall be known as the Western Collieries
Enterprise Agreement—Operations and shall have effect from
the pay period commencing on 6 May 1996. The parties to
this Agreement are Western Collieries Ltd and the Coal Min-
ers’ Industrial Union of Workers of Western Australia. This
Agreement shall be registered in the Coal Industry Tribunal of
Western Australia.

The parties to this Agreement accept the terms of this Agree-
ment for a period of two years. The Agreement shall apply to
employees of Western Collieries who are covered by the Coal
Mining Industry (Miners) Award 1990.

The parties shall apply to the Western Australian Coal In-
dustry Tribunal to cancel the Agreement in May 1998, unless
it is agreed to extend or replace the Agreement.

2.—RELATIONSHIPS TO OTHER AWARDS/
AGREEMENTS

This Agreement does not replace the existing award or the
1992 Enterprise Agreement or the Open Cut Career Path docu-
ment 1994 and shall be read and interpreted in conjunction
with the three documents mentioned above provided that where
necessary this Agreement shall take precedence.

It is recognised that there are other written agreements on
other matters, eg. contractors and operation of coal loading
which exist and will continue to be honoured in intent by the
parties to this agreement although they may be altered during
the life of this Agreement.

3.—COMMITMENTS BY PARTIES TO AGREEMENT
At the expiration of eighteen months, all parties shall reas-

sess the content and effectiveness of the Agreement with a
view to continuing the Agreement with any appropriate ad-
justments, or replacing the Agreement. The intent of the
reassessment is to reach agreement prior to the termination of
this Agreement.

The intention of this Agreement is to further the implemen-
tation of more effective coal production measures by enabling
operations and maintenance services to cover three hundred
and sixty two (362) days of continuous operation in each year
through changed work arrangements and rosters and reduc-
tion of the overall cost per tonne, thereby strengthening the
security of employees and Western Collieries future.

The list of shared work in attachment E will be implemented
within the first three months where there is agreement by
Western Collieries and the Union.

Prior to the first anniversary of this agreement, negotiations
on efficiency improvements which have been achieved will
be undertaken and these may potentially add to the 2.5% pay
increase in May 1997. Other agreed efficiency improvements
to be implemented in the second year may be included in this
pay negotiation.

4.—HOURS
4.1 General
This clause wholly replaces Clause 7—Hours of the Coal

Mining Industry (Miners) Award 1990.
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4.1.1 The ordinary hours of work for employees will be
an average of thirty five (35) per week.

4.1.2 All hours worked in excess of thirty five (35) hours
per week Monday to Friday will be paid at overtime
rates.

4.1.3 All employees may be required to work shiftwork of
forty two (42) rostered hours per week.

4.1.4 Crib breaks shall form part of the ordinary rostered
hours and will be staggered so as to allow for the
most efficient work arrangements including continu-
ous operation and will not exceed thirty (30) minutes
taken within one and a half (1.5) hours either side of
the mid point of the shift. Informal breaks or cups of
coffee can be taken in the field by the operator (rather
than a one off formal break) considering the needs
of the operation and the employee.

4.1.5 The recognised start/finish of shifts is at the normal
work place or as previously advised by the supervi-
sor.

i.e. Shifts start at the Field vehicle, or control
room, or muster area, or training room.
(Changeover on the machines will be the sub-
ject of future negotiations.)

4.2 Day Work—Monday to Friday
The ordinary hours of work for employees engaged on a day

work roster will be thirty five (35) hours per week to be per-
formed Monday to Friday and the spread of hours will be
between 6.00am and 6.00pm but may be varied by agreement
between the employee and the employer.

4.3 Shift Work
There shall be no spread of hours for employees engaged on

shift work. Employees shall be rostered to work an average of
forty two (42) hours per week on any day of the week.

4.3.1 Day Shift
The hours of work for employees engaged on a day
shift roster shall be performed on any seven days of
the week.

4.3.2 Continuous Shift
(a) The hours of work for employees engaged on

continuous shift rosters shall be performed on
any day of the week.

(b) The nominal roster for continuous shift em-
ployees will be either twenty one (21) shifts
of eight (8) hours or fourteen (14) shifts of
twelve (12) hours worked in each twenty eight
day period.

4.3.3 Six Day Shift
(a) The hours of work for employees engaged on

a six day continuous shift shall be performed
Monday to Saturday to cover one hundred and
twenty eight (128) hours continuous operation.

(b) The nominal roster for six day shift workers
will be either twenty one (21) shifts of eight
(8) hours or fourteen (14) shifts of twelve (12)
hours worked in each twenty eight day period.

4.3.4 Non Continuous Shift
(a) The hours of work for employees engaged on

a non continuous shift shall be performed on
any day of the week. Monday to Saturday to
cover eighty eight (88) hours operation and
by agreement rostered Sunday shifts as an al-
ternative.

(b) The nominal roster for non continuous shift
employees will be twenty one (21) days of
eight (8) hours in each twenty eight (28) day
period.

5.—SHIFT WORK
This clause wholly replaces clause 9—Shiftwork, of the Coal

Mining Industry (Miners) Award 1990.

5.1 Shift work may be required on every day of the year
except Christmas Day, Anzac Day and Good Friday which
may only be worked by mutual agreement by the respondents
to this Agreement.

Shift work will be arranged such that shifts are generally
eight (8) hours per shift but employees may be required to
work up to twelve (12) hours per shift. Shift lengths may be
varied by agreement between the employee and employer. The
employee may request the delegate to be involved as his rep-
resentative.

5.2 Shifts which commence on one day but the majority of
hours are worked on the following day will be deemed to have
been worked on the following day and payment made accord-
ingly.

5.3 Western Collieries Ltd may alter any employees shift
roster to suit its operational requirements, provided no less
than forty eight (48) hours notice of a change of shift roster is
given to the employees concerned. Any change to the base
operational rosters will be by negotiation between the parties
to this Agreement.

5.4 An employee may be required to change shifts or trans-
fer from day work to shift work or vice versa provided no less
than forty eight (48) hours notice of the change is given.

5.5 When roster change is required by giving 48 hours no-
tice a maximum of one month will be provided on shift unless
agreed otherwise by the individuals concerned.

5.6 Where an employee who is usually a day worker is re-
quired to work afternoon or night shift for three (3) consecutive
shifts or less, the employee will be paid an additional 25% of
ordinary time above the normal payment for the shifts so
worked.

5.7 Where an employee commences a new roster he shall be
allowed at least one shift break before he is required to start
the new roster.

5.8 Employees engaged on shift work shall be paid at the
rate of time and one half for the first three hours and double
time thereafter for rostered hours worked on a Saturday and
double time for rostered hours worked on a Sunday.

5.9 An employee not notified at least twenty four (24) hours
prior to being required to work in excess of ten (10) continu-
ous hours (inclusive of crib) shall be allowed a paid meal break
of twenty (20) minutes.

5.10 When a roster change is required the employee and
supervisor will agree on the rostered shifts which average one
hundred and sixty eight (168) hours in four weeks at the time
of the change.

5.11 Employees will be paid an allowance of 15% for rostered
ordinary hours (Monday to Friday) for working afternoon shift
and 25% for rostered ordinary hours (Monday to Friday) for
working night shift. Where twelve (12) hour continuous ros-
ters are worked one shift each day will attract the 25% night
shift allowance.

5.11.1 Day shift means a shift commencing between 0500
hours and 1300 hours.

5.11.2 Afternoon shift means a shift commencing between
1300 hours 1859 hours on any day of the week.

5.11.3 Night shift means any shift commencing between
1900 hours and 0500 hours.

5.12 The base operations rosters are as shown in Attachments
A, B, C and D. A review of the operations rosters will be con-
ducted after six months duration to access the effectiveness of
the rosters and negotiate any alternative base operation roster.

5.13 Process for selection of roster crews
The four shift crews that will be commencing the seven day

roster have been advised.
Any miner not wishing to pursue the agreed seven day twelve

(12) hour shift roster will advise the Production Manager, Pre-
mier, within a week.

The vacancies will be advertised and volunteers sought.
Volunteers will be interviewed and placed to best balance the
crews at all mine sites.

The two coal crews working a non continuous six day eight
(8) hour roster will be filled from the existing employees work-
ing in coal handling and mining coal in the pit. Any employee
currently working in coal who wishes to work six or seven
day continuous rosters must advise the Production Manager,
Coal Processes, within a week. Any other worker who wishes
to go on the coal crew can advise the Production Manager,
Coal Processes, within one week.
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The Production Manager will select the crew members. Any
miner who feels unfairly treated with regard to crew place-
ment should apply to the Roster grievance committee
comprising of two WCL management and two Union repre-
sentatives. In future a similar process will be maintained for
employees wishing to change rosters. Employees should first
discuss the matter with their Supervisor and then request the
change through the Production Manager.

6.—LEAVE
6.1  Annual Leave
This sub clause wholly replaces Clause 11—Annual Leave,

of the Coal Mining Industry (Miners) Award 1990.
6.1.1 Employees shall be entitled to one hundred and sev-

enty five (175) ordinary hours leave at the ordinary
rate of pay in respect of each completed period of
twelve (12) months continuous employment.

6.1.2 Seven day shift employees rostered to work on a ro-
tational basis for continuous shifts on seven days of
the week for fifty two (52) weeks of the year shall be
entitled to an additional thirty five (35) ordinary hours
leave. Employees working a seven day continuous
shift for part of the year shall be entitled to pro-rata
of the thirty five (35) hours leave calculated on the
basis of completed weeks as a proportion of fifty
two (52).

6.1.3 (a) Subject to 3(b) leave shall be taken following
application of the employee, subject to the
convenience of the employer and unless by
approval of the employer no later than in the
twelve (12) months following the date the
leave accrues. Leave may be taken by agree-
ment between the employee and the employer
in periods other than one hundred and seventy
five (175) or two hundred and ten (210) con-
tinuous ordinary hours.

(b) Subject to a reasonable balance of skills being
retained leave will be spread evenly over the
year to recognise employees’ preference for
leave, approximately 15% at any one time. Up
to twenty (20%) percent of employees in each
department will be approved to take leave
within the periods of state school holidays.

6.1.4 The rate of pay payable during a period of annual
leave shall be at the ordinary rate applicable in the
week before the leave commences.

6.1.5 In addition to the ordinary rate payable during a pe-
riod of annual leave, the employee shall receive a
loading of 35% calculated on the employee’s ordi-
nary rate of pay.

6.1.6 On resignation or termination the employee shall be
entitled to any untaken accrued annual leave and ex-
cept where the termination is for misconduct or
unauthorised absence, pro-rata leave calculated on
the basis of completed weeks of employment as a
proportion of 52.

6.1.7 It is recognised that employees may have urgent
business on any particular day. The supervisor
will assist arranging the time off by swaps, change
of roster, or approved Annual leave up to three
single days per year. These arrangements will be
planned in advance.

6.2 Sick Leave
This subclause wholly replaced clause 12—Sick Leave

subclause 2 a) and 2 b). An employee will accrue paid sick
leave of one hundred and twenty (120) hours on 1 July. Leave
will accrue on a pro rata basis in respect of any employee who
commences employment after 1 July.

6.3 Long Service Leave
Long Service leave entitlements remain unchanged. Long

Service leave entitlements will be accrued and paid as per the
Award. Long Service Leave will be taken as numbers of weeks
of leave the minimum period of leave being of two weeks
duration. For each week of long service leave a full calendar
week seven days will be taken and paid at the employees ordi-
nary weekly rate plus loading of 17.5%.

6.4 Holidays
This sub clause wholly replaces Clause 10—Holidays, of

the Coal Mining Industry (Miners) Award 1990.
6.4.1 The following days or the days observed in lieu shall

be observed as paid holidays namely New Year’s Day,
Australia Day (February), Labour Day, Good Fri-
day, Easter Monday, Anzac Day, Sovereign’s
Birthday, Christmas Day and Boxing Day, gazetted
from time to time as public holidays which are ob-
served generally by the public in Western Australia.
In addition, a day to be known as Picnic Day shall be
observed on Foundation Day unless the parties agree
to some alternative date.

6.4.2 At Western Collieries Ltd the operations will not be
manned on Christmas day, Good Friday and Anzac
day and these days will be observed as paid holi-
days. Where a Seven (7) Day or Six (6) Day shift
worker is not rostered to work on any other holiday
prescribed by this clause the employee will have a
days leave added to his annual leave entitlement.

6.4.3 Employees engaged in continuous shift work shall
work on any of the days set out as required by the
roster except as provided by sub clause 6.4.2.

6.4.4 Any employee required for work which cannot rea-
sonably be postponed, on Christmas day, Good
Friday, or Anzac day, may only work by agreement
between the parties to this Agreement.

6.4.5 Payment for a holiday prescribed by this clause shall
be as per the leave entitlement, plus an additional
amount equal to 35% of the ordinary rate of pay.

6.4.6 If a recognised holiday falls within an employee’s
period of annual leave and is observed on a day which
ordinarily would have been a working day, there shall
be one day, being an ordinary leave day, added to the
employee’s annual leave entitlement for each such
recognised holiday.

6.4.7 Where an employee is required to work on a holiday
prescribed by this clause, the hours so worked shall
be paid at the rate of treble time, or by application
from the employee paid at double time plus a leave
day added to the employee’s annual leave entitle-
ment.

An employee shall be paid for a minimum of four (4) hours
work on a holiday so worked.

6.5 Calculation of Leave Accrual and Payments
All leave entitlements including but not limited to annual

leave, long service leave, sick leave and public holidays re-
main unchanged and are based on thirty five (35) ordinary
hours per week. Shift work is based on a rostered forty two
(42) hours per week.

The ordinary rate of pay for leave purposes is deemed to be
the employee’s ordinary weekly rate. Payment for leave is made
on the basis of the ordinary rate plus the appropriate loading
plus the production bonus.

A leave day for the purposes of calculating each shift enti-
tlement and payments is as follows. For each shift taken as
leave the equivalent leave hours per day are then calculated on
the basis of 35/42 multiplied by the rostered shift length.

eg 35 x 12 hours equivalent leave = 10 hours
42

Example—
An employee taking four weeks annual leave and work-

ing a seven day continuous twelve (12) hour shift roster
would take 4 weeks = 14 shifts each of 12 hours taken off
the roster

∴ 14 x 12 x 35 = 140 hours
42

or 4 weeks at 35 hours per week = 140 hours. Paid at 140
hours + 35% loading and production bonus. In any pay period
an employee should be paid a minimum of 70 ordinary hours
pay excluding any shifts of leave without pay.

 7.—SPECIAL PROVISIONS
This clause wholly replaces Clause 23—Special Rates and

Provisions, of the Coal Mining Industry (Miners) Award 1990.
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7.1 Industrial Clothing
Each employee under this award will be entitled to receive

two sets of industrial outer clothing per year and two pairs of
safety boots each year.

7.2 Buses
A bus service will be provided by the Company on a regular

route for transport of employees between the town of Collie
and the mine site at the beginning and end of each shift on the
same basis as the award.

7.3 Travel
Where an employee is required to work outside of the usual

hours of duty and has to provide the employees own convey-
ance the company shall pay the employee an allowance of
(fifty five) 55 cents per kilometre for all kilometres from the
local post office to the place of work and return provided that
where several employees travel in the same conveyance only
one allowance will be paid.

An employee living in the South East of the town of Collie
being off the established bus route and using the employees
own conveyance to travel from place of residence to the mine
site shall be entitled to payment of two full travelling allow-
ances per week.

7.4 Travel Insurance
Travel insurance will be paid annually for each employee under

this agreement to the extent of cover in the current policy of 1996.

8.—REDUCTION OF EMPLOYEES
The parties in negotiations have agreed to make significant

changes to the work place and continuing improvement to the
efficiency of the overall operation.

Due to the focus of operations moving to the Premier mine
and the impending closure of the WO5H and WO5 open cut
mines there will be a major reduction of equipment and oper-
ating sites along with a reduction of employees, which may be
by about one third. Voluntary redundancies will take place over
the two years of this Enterprise Agreement.

A Voluntary Redundancy package will be available after the
6 May 1996. Up to 30 miners may be selected for voluntary
redundancy by April 1996 when WO5H pit closes. As WO5
closes in June 1997 additional voluntary redundancies may be
selected. Acceptance of the offer will be at the sole discretion
of the Company.

The Company will endeavour to let employees go at their
preferred timing, consistent with planning the reductions, given
sensible notice. Should the coal mining operation at WO5 need
to continue past June 1997 management will consult with the
Union regarding the changed timing.

8.1 The Redundancy Process
Any employee interested in voluntary redundancy in the

future should contact the Personnel Officer for information or
to lodge an Application for Redundancy. The Company will
publish the reductions that are required at the time.

After assessment of the numbers, classifications and com-
petency of volunteers the Company reserves the right to select
and determine the timing of redundancy to suit the needs of
the business.

While the voluntary redundancy package is in place, the
unions agree to waive the Seniority and Reduction of Hands
provisions of the Coal Mining Industry (Miners) Award 1990.
As a consequence people taking up redundancy would have
no reemployment rights. When the company is in a position to
commence recruitment, preference will be given to previous
experience in the coal industry, all other things being equal.

Should there be a further need to reduce the workforce in
the future, Western Collieries will consult with the Union re-
garding the voluntary redundancy program.

8.2 The Redundancy Package
Up until June 1997 this voluntary redundancy package will

replace the package in the 1992 Enterprise Agreement. This
package will cease to exist in June 1997.

If an offer to take Voluntary Redundancy is agreed by the
Company the following benefits will be paid—

(a) Actual notice to be not less than Award entitlement.
(b) A maximum sixty five (65) weeks pay (excluding

accrual annual leave termination award entitlements)

(c) Four week’s pay in lieu of notice.
(d) One week’s pay per year of service.
(e) One week’s gratuity per year of service (plus 17.5%

loading, no bonus).
(f) One week’s pay per year above twenty (20) years

service.
(g) Three week’s pay per year above fifty (50) years of

age.
(h) Long Service Leave—accrued entitlement (ie after

six years pro rata and loading).
(i) Sick Leave—accrued entitlement (no loading).
(j) Annual Leave accrued entitlement (including load-

ing).
(k) Superannuation—per Award.
(l) Coal Industry Super Fund—per fund regulations.

(m) Job Search—paid time up to sixteen (16) hours dur-
ing notice period to attend confirmed job interviews.

(n) Career Path rate including L/H experience allowance
and Production Bonus.

(o) Redundancy pay (excluding accrued leave entitle-
ments) not to exceed the total pay the employee
would have received if he had worked to normal re-
tirement age.

(p) All accepted volunteers will received an additional
$500.

(q) Up to $1,000 retraining on presentation of receipts
within six months of termination.

(r) $15,000 ex gratia payment.

9.—SALARY SACRIFICE
9.1 An employee may elect to take a mixture of cash and

non-cash benefits where the value of benefits will equate to
the total gross earnings (including overtime, any applicable
allowances) for the position occupied (“salary sacrifice”).

9.2 Where an employee elects to salary sacrifice, the em-
ployee must sacrifice gross earnings to cover the value of the
non-cash benefit, any applicable fringe benefits tax and any
applicable superannuation contribution tax or levy and/or any
other tax imposed by the Australian Taxation Office from time
to time.

9.3 The period of salary sacrifice must be for a minimum of
12 months and the nominated amount of non-cash benefits
must be nominated by the employee at a specified time once
per year.

9.4 An employee who elects to salary sacrifice may choose
to take up to 40% of their ordinary time earnings for their
classification as—

(a) superannuation contributions, and/or
(b) additional death and disability insurance cover con-

tributions
The maximum allowable salary sacrifice is subject to the

Income Tax Assessment Act 1936 (C’th).

9.5 The salary sacrifice will continue to operate during peri-
ods of paid leave.

9.6 This clause prevails over all other clauses of this Agree-
ment and any other relevant Agreement or Award which
governs terms and conditions of employment of the employee.

10.—WAGES SCHEDULE.
10.1  Classifications
This clause wholly replaces Schedule 1—Western Collier-

ies Ltd, Clause 28—Wage Schedules, of the Coal Mining
Industry (Miners) Award 1990.

Classification Rate per Column Column Column
Level Week A B C

4.5% 15.0%   2.5%
L1 Mine Operator (91%) 499.30 574.30 588.70
L2 Mine Operator (95%) 521.40 599.50 614.60
L3 Mine Operator (100%) 525.20 548.80 631.10 646.90
L4 Mine Operator (105%) 576.20 662.70 679.20
L5 Mine Operator (110%) 603.70 694.20 711.60
L6 Mine Operator (115%) 631.10 725.80 743.90
L7 Mine Operator (120%) 658.60 757.30 776.30
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10.2 Operative Date
Column A is to be paid the first pay period on or after 4

November 1992.
Column B is to be paid on or after 6 May 1996.
Column C is to be paid the first pay period on or after 11

May 1997.

10.3 Production Bonus A
In addition to the rates of pay prescribed in this clause shall

be entitled to a flat amount of $48.00 per week.

10.4 Western Collieries Allowance
An allowance of $18.00 per week shall be paid for all pur-

poses.

ATTACHMENT ‘A’

WESTERN COLLIERIES LTD

OPERATIONS

7 DAY CONTINUOUS—4 CREWS—12 HOUR SHIFTS
WEEK M T W T F S S
1 N N — — D D D
2 — — N N — — —
3 D D — — N N N
4 — — D D — — —
5 N N — — D D D
6 — — N N — — —
7 D D — — N N N
8 — — D D — — —

The normal start and finish times are—
Day shift start 0700 hours
finish 1900 hours.
Night shift start 1900 hours the previous day
finish 0700 hours.

ATTACHMENT ‘A1’
FINAL AGREED ROSTER OF 1 MAY 1996

WESTERN COLLIERIES LTD
OPERATIONS

7 DAY CONTINUOUS—4 CREWS—12 HOUR
SHIFTS

WEEK M T W T F S S
1 — D D — N N —
2 — — D D — N N
3 — — — D D — N
4 N — — — D D —
5 N N — — — D D
6 — N N — — — D
7 D — N N — — —
8 D D — N N — —

The normal start and finish times are—
Day shift start 0700 hours
finish 1900 hours.
Night shift start 1900 hours the previous day
finish 0700 hours.

ATTACHMENT ‘B’
WESTERN COLLIERIES LTD

OPERATIONS
6 DAY CONTINUOUS—3 CREWS—12 HOUR SHIFTS

WEEK M T W T F S S
1 D D — — N N —
2 — — D D D D8 —
3 — N N N — — —

The normal start and finish times are—
Day shift start 0700 hours
finish 1900 hours.
Night shift start 1900 hours previous day
finish 0700 hours.

ATTACHMENT ‘C’
WESTERN COLLIERIES LTD

OPERATIONS
NON CONTINUOUS—COAL CREWS 8 HOUR

SHIFTS
WEEK M T W T F S S
1 D D D D D — —
2 A A A A A D —
3 D D D D D — —
4 A A A A A D —

Each operator will be rostered off one shift in the four week
cycle.

The normal times for these 8 hour shifts are—
Day shift 0700 to 1500 hours
Afternoon shift 1500 to 2300 hours.

ATTACHMENT ‘D’
WESTERN COLLIERIES LTD

OPERATIONS
DAY SHIFT—BLAST CREWS—8 HOUR SHIFTS
2 CREWS OF 3 EACH ‘A’ CREW AND ‘B’ CREW

WEEK M T W T F S S
1 A+B A+B A+B A+B A+B A —
2 A+B A+B A+B A+B A+B — —
3 A+B A+B A+B A+B A+B B —
4 A+B A+B A+B A+B A+B — —

The normal start and finish times for 8 hour shifts are—
Day shift start 0700 hours
finish 1500 hours.
Afternoon shift start 1500 hours
finish 2300 hours.

ATTACHMENT “E”
LIST OF SHARED WORK—

Forklifts
Trucks
All lifting devices
Spare wheels
Batteries
Lubrication/services
Filters

Minor maintenance.
Examples of shared work but not limited to—
Forklifts—

9. Positioning of components.
10. Pick up and carry of parts.
11. Removing waste/rubbish from around jobs ie bro-

ken/worn parts to rubbish bins.
Trucks

1. Pick up of parts.
2. Delivery of tooling/parts to jobs.
3. Set up of service requirements on shutdown/major

jobs.
4. General testing of machinery.

Lifting devices
1. Operation of cherry picker—man box.
2. Operation of HIAB truck mounted cranes.

Tyre Handler
1. Miners/tyre fitters to operate to complete whole of

job.
Changing light vehicles wheels

1. All trades/miners/staff to change own wheels on light
vehicles.

Batteries/air starts
1. Ability for both trades/miners to jump start or refill

air receivers for starting machines.
Lubrication

1. Ability for both trades/miners to refill/top up lubri-
cants.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 77 W.A.I.G.1592

Filters
1. Ability for both trades/miners to change/replace fil-

ters.
Minor maintenance

1. Pipe couplings (dewatering).
2. Changing light globes.
3. Changing out worn ground engaging tools, ie ripper

boots, pin on teeth.
4. Changing mirrors.
5. Miners to complete full services.

Signed on behalf of—
COAL MINERS INDUSTRIAL WESTERN COLLIERIES LTD

UNION OF WORKERS OF WA

G. N. WOOD Date: 12/12/96      T. KUZMAN Date: 11/12/96
General Secretary     Managing Director

WESTERN COLLIERIES LTD (STAFF)
AGREEMENT 1997

No. 10 of 1996.

BEFORE THE COAL INDUSTRY TRIBUNAL OF
WESTERN AUSTRALIA

Held at Collie on the 6th day of May, 1997

Application 10 of 1996.

BETWEEN

WESTERN COLLIERIES LTD
Applicant

and

THE AUSTRALIAN COLLIERIES STAFF
ASSOCIATION

Respondent
IN THE MATTER OF—

An application to register an enterprise agreement cover-
ing the Staff Association employed by Western Collieries
Ltd

Decision of the Tribunal.
THE CHAIRMAN: On this occasion the Tribunal has before
it an application to register an enterprise bargaining agree-
ment known as Western Collieries Ltd (Staff) Agreement 1997.
The Agreement, as its title suggests, is to apply to employees
of the company currently covered by the Coal Mining Indus-
try (Staff) Award of 1990, although the Award was substantially
amended in 1992.

The application commenced in December of last year as
a request for a conference before the Chairman in an en-
deavour to resolve a dispute between the parties regarding
the terms and conditions of the then proposed agreement.
A number of conferences were held with a view to finalis-
ing the terms of an agreement and, although some progress
was made, in fact no agreement was reached. I am now
pleased to say that the parties have subsequently reached
agreement, which is reflected in the document now before the
Tribunal.

There is nothing controversial in the Agreement and noth-
ing which really warrants comment from me on behalf of the
Tribunal, other than to say that the Agreement is designed to
replace the 1995 Agreement, which expired earlier this year,
and that the Agreement provides for salary increases in the
order of 8 per cent over a period of two years. It is perhaps
worth noting that under the Agreement salary adjustments will
no longer be based on the Hay System for the period of the
Agreement.

Appearances: Mr G.E. Bull appeared on behalf of the Ap-
plicant

Mr C.F. Pullan appeared on behalf of the Respondent.

Order.
HAVING heard Mr G.E. Bull on behalf of the Applicant and
Mr C.F. Pullan on behalf of the Respondent, the Tribunal, by
consent, doth hereby order—

THAT the Western Collieries Ltd (Staff) Agreement
1997 be and is hereby ratified by the Tribunal with effect
on and from the 1st day of March, 1997.

(Sgd.) G.L. FIELDING,
[L.S.] Chairman,

Coal Industry Tribunal of Western Australia.

WESTERN COLLIERIES LTD

(STAFF) AGREEMENT 1997.

21 February 1997
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3.0—DEFINITIONS
(1) Day Worker
Means any employee who works the majority of their hours

between 0600 and 1800 on any day of the week.
(2) Day
Means the day of the week on which the majority of the

hours of the rostered day or shift is worked.
(3) Week
Means any period of seven consecutive days.
(4) Afternoon Shift
Means any shift where the majority of the hours is worked

between 1500 hours and 2400 hours on any day of the week.
(5) Night Shift
Means any shift where the majority of the hours is worked

between 2100 and 0700 on any day of the week.
(6) Non-Continuous Shift Worker
Means any employee who is regularly rostered to work as

part of a rotating roster covering at least sixteen (16) but less
than twenty four (24) hours per day on any of at least five (5)
days of the week.

(7) Seven Day Continuous Shift Worker
Means any employee who is regularly rostered to work as

part of a rotating roster covering twenty four (24) hours per
day on seven (7) days of the week.

(8) Six Day Shift Worker
Means any employee who is regularly rostered to work as

part of a rotating roster covering twenty four (24) hours per
day on any five (5) days of the week generally Monday to
Friday with the provision to work additional rostered shifts on
Saturday and/or Sunday as required.

(9) Fixed Term Employee
Means any employee who is engaged for a specific period

of time or for the duration of a specific job.
(10) Casual Employee
Means any employee who is engaged on an hourly basis.
(11) Union
Means the Australian Collieries Staff Association. Western

Australian Branch, Industrial Union of Workers.
(12) Employer
Means Western Collieries Ltd.

4.0—SCOPE
This Agreement is binding on the Employer, employees of

the Employer who are members or eligible to be members of
the Union and the Union and its officers. The terms and condi-
tions and remuneration payable under this Agreement supersede
and are in lieu of those applicable under the Coal Mining In-
dustry (Staff) Award 1990 and/or any other agreement,
registered/certified or otherwise, between the Employer and
the Union.

Employees covered by this Agreement will work as part of
flexible multi-functional work teams based on multi skilling
principles. There will be no demarcation of tasks or jobs based
on classification, organisation structure or union membership.

Employees will carry out any task which they are compe-
tent to perform, subject to safety and legislative requirements,
and are required to accept accountability for the outcome of
their work performance.

5.0—DURATION
(1) Subject to annual review of salaries this Agreement will

operate until 1 March 1999 or until such later time as the par-
ties agree.

(2) The parties agree that no later than three (3) months prior
to the agreed expiration date negotiations will commence for
a new agreement.

6.0—CONTRACT OF EMPLOYMENT
(1) Employment will be on a monthly basis except for pro-

bationary and casual employees. Employment may be
terminated by either party on the basis of one (1) month’s no-
tice for permanent employees, except for those employees
serving a probationary period, and four (4) hour’s notice for
casual employees. The payment or the forfeiture of payment
of entitlements for the agreed notice period may be made in
lieu of working the agreed notice period.

(2) An employee with more than two (2) years service and
aged over forty five (45) years is entitled to an additional one
(1) week of notice.

(3) Permanent and Fixed Term employees will serve a three
(3) month probationary period of employment from the date
of the employee’s commencement. At the conclusion of this
period the employee’s contract of employment may be termi-
nated.

(4) The provisions of this clause do not affect the right of
the Employer to terminate the contract of employment with-
out notice for misconduct, including but not limited to, where
an employee—

(i) Commits a serious criminal offence,
(ii) Commits an act of serious misconduct,

(iii) Is guilty of wilful neglect in the discharge of their
duties,

(iv) Steals from the Employer,
(v) Acts in such a manner so as to endanger the safety of

other employees and/or property of the Employer.
(5) Upon termination of employment the Employer will pay

to the employee all existing entitlements based on current sal-
ary up until the date of termination.

(6) Employees will perform any work or task which the
Employer may reasonably require, including all work which
they are competent to perform and work which they are re-
quired to perform for the purposes of training, subject to safety
and legislative requirements. Employees not attending for work
or refusing to work as directed will not be paid except as is
provided for in Clause 10.0.

(7) Employees who are unable to carry out the duties of their
position will be reassigned to a more appropriate position and
an adjustment made to their salary. If an employee is dissatis-
fied with the outcome then they should follow the grievance
resolution procedure in the performance enhancement guide-
lines.

(8) Employees are required to wear any protective cloth-
ing or equipment deemed necessary to undertake any task
in a safe manner. All such clothing or equipment will be
provided by the Employer. Employees on engagement will
be provided with two sets of work clothes or uniforms as
appropriate which will be replaced annually or on an as
needs basis.

(9) Employees recognise the importance of the guarantee of
the supply of their labour and undertake not to engage in any
unauthorised industrial action. Industrial action includes, but
is not limited to, any strike, ban, refusal to work as directed,
picket, boycott or other act or omission by the employee done
with the intention of, causing the work of the employee or
other employees of the Employer to cease, or interfering with
or interrupting the continuous supply and flow of labour, prod-
uct or services, except in those circumstances provided for by
the laws of the State of Western Australia and/or the Com-
monwealth of Australia. Any such breach will constitute serious
misconduct.

(10) Any grievance which arises between an employee and
the Employer will be resolved in accordance with the Em-
ployee Performance Enhancement Policy. If resolution is not
able to be achieved internally, then the grievance will be re-
ferred to the CIT of WA or an external arbitrator.
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7.0—HOURS OF WORK
Subject to the definitions in Clause 3.0 commencing and

finishing times for rostered days and shifts will be agreed by
the Employer and the employees directly involved.

(1) Shift Work
The Employer is in business to supply customers whose

operations generally cover twenty four (24) hours per day for
three hundred and sixty five (365) days per year. Consequently
any employee may be required to work shiftwork. Individual,
or groups of, employees may be rostered to cover work twenty-
four (24) hours per day for three hundred and sixty five (365)
days per year.

(2) Day Workers
The nominal hours of work for day workers are forty two

(42) per week on any day of the week but generally Monday
to Friday, with the provision of a paid meal break of reason-
able duration which will be taken by individual employees at
a time convenient to work requirements.

(3) Shift Workers
The nominal hours of work for shift workers (six day, seven

day continuous and non-continuous) are forty five (45) per
week and can be worked over any of the seven (7) days.  The
nominal hours include the provision of a paid meal break of
reasonable duration which will be taken by individual employ-
ees at a time convenient to work arrangements.

(4) Spread of Hours
Hours of work for all employees will be averaged over a

twelve (12) month period. Rostered shifts for all six day and
seven day continuous shift workers will be up to twelve (12)
hours.

(5) Ten Hour Break
No employee may be required to work more than sixteen

(16) hours in any twenty four (24) hour period. All employees
will have a ten (10) hour break between the finish of any
rostered day or shift and the commencement of the next rostered
day or shift except for approved mutually agreed shift swaps.

(6) Additional Hours
Employees are required to attend to planned and unplanned

work demands which may occur outside of normal rosters or
the nominal working hours. The Employer undertakes to pro-
vide sufficient resources to ensure that employees are not
regularly required to work hours which are significantly in
excess of the nominal annual hours. No additional salary is
payable by the Employer as the annual salary paid to the em-
ployee includes compensation for reasonable additional hours.
The salary is inclusive of travelling time associated with get-
ting to and from work at all times. Employees are responsible
for ensuring their own transport to and from work.

Notwithstanding the 12 month averaging of hours employ-
ees may, if they feel disadvantaged at any time, raise the issue
with their manager and arrange a mutually acceptable solu-
tion.

If employees believe that they are being unfairly treated with
respect to the number of hours they are required to work, com-
pared with the standard for the position they occupy, and having
regard to their overall package of salary and other employ-
ment related benefits, they should raise the issue through the
Grievance Resolution Procedure outlined in the Employee
Performance Enhancement Policy.

(7) Change of Rosters
The Employer may vary shift rosters after account is taken

of operational requirements. In every instance an endeavour
will be made to give at least forty eight (48) hours notice of a
roster change.

(8) Shift Change
Shift workers undertake to provide their labour and services

if operational requirements dictate additional resources are
required. Shift workers will change over on the job at the lo-
cation where they are working at the end of the shift and may
not cease work until relieved by the next shift.

8.0—ANNUAL SALARIES
Each year employees will receive a written statement of their

salary. Employees will be paid the amount determined by the
processes described in sub-clauses (2) and (3). The amount is

payable monthly, generally on the 15th day of each month, in
equal instalments and is payment of all monies (including sal-
ary, wages, allowances, annual leave loading, overtime and
penalty payments) due to the employee under this Agreement
or any other award, agreement or lawful contractual arrange-
ment between the Employer and the employee.

(1) Salary Policy
The Employer maintains a systematic approach to salary

administration.

(2) Salary Administration
(a) All positions within the organisation are evaluated

using the Hay Method of Job Evaluation. The job
evaluation determines the relative worth of a posi-
tion. This process measures the work content and
value of a position by analysing the knowledge and
skills, problem solving and accountability associated
with the position.

(b) All positions except those occupied by new or
inexperienced graduates (who are covered by an
incremental scale) are evaluated on a regular ba-
sis to take account of changes in job content and
responsibility. The review is carried out using
detailed information about the job contained in
the job description. To obtain a re-evaluation for
an existing position, or an evaluation of a newly
created position, a revised or new job descrip-
tion must be prepared by the responsible manager.
Every employee’s job description will be re-
viewed for currency prior to the annual salary
review.

(c) Salary ranges are determined by multiplying the Hay
Points for the position by a formula which is pro-
vided by Hay based on salaries paid for comparable
jobs in other organisations in similar industries. For
example, if a position is evaluated at 400 Hay points
and the formula is $100 per point plus $15,000, the
mid-point (100%) of the salary range for that posi-
tion would be —

(400 x $100) + $15,000 = $55,000.
The minimum (85%) of the range would be $46,750
and the maximum (120%) of the range would be
$66,000.

(d) Upon commencement an employee will generally re-
ceive a salary set at the minimum (85%) level and
will receive a 5% increase at the completion of suc-
cessful job induction and the probationary
employment period. Where the commencing salary
is set above 85% the 5% increase will be discounted
accordingly.

(e) When promoted to a higher level position an em-
ployee will receive a salary increase calculated by
taking 50% of the difference between the minimum
salaries of the employee’s existing position and the
new position and adding that figure to the employ-
ee’s existing salary or the minimum salary for the
new position whichever is the higher.

(f) Casual employees will be paid 20% above the
minimum salary for the position for which they
are employed to compensate for the fact that
Clause 10.0 does not apply to their contract of
employment.

(3) Salary Review
Once this Agreement is registered in the CIT of WA, the

salary for each employee will be adjusted as follows—
2% applicable from the date of the Agreement
3%—1 October 1997
3%—1 October 1998

9.0—ALLOWANCES
(1) Seven Day Continuous Shift
Employees who are rostered to work seven day continuous

shift work will be paid an allowance of 28% of the mid-point
salary of a position evaluated at 342 Hay Points. The amount
will be paid in equal monthly instalments for the period of
time spent working the roster.
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(2) Six Day Shift
Employees who are rostered to work six day shift work will

be paid an allowance of 19% of the mid-point salary of a posi-
tion evaluated at 342 Hay Points. The amount will be paid in
equal monthly instalments for the period of time spent work-
ing the roster.

(3) Non-Continuous Shift
Employees who are rostered to work non-continuous shift

work will be paid an allowance of 9% of the mid-point salary
of a position evaluated at 342 Hay Points. The amount will be
paid in equal monthly instalments for the period of time spent
working the roster.

(4) Afternoon/Night Shif
Employees who are rostered to work afternoon or night shift

for periods of one week or more which is not part of their
usual roster will be paid an allowance of 9% of the mid point
salary of a position evaluated at 342 Hay Points. The amount
will be paid in addition to salary only for the time actually
spent working afternoon or night shift.

Where a rostered day or shift satisfies more than one of the
definitions in Clause 3.0 (1), (4) (5) then it will be considered
to be afternoon or night shift.

(5) Meal
Employees who are required to work more than two (2) hours

beyond the scheduled finishing time of their rostered day or
shift, will be provided with a meal by the Employer.

(6) Payment of Shift Allowance
Employees who are usually shift workers (seven day con-

tinuous, six day and non continuous) will be paid shift
allowance whilst on approved leave, workers compensation
(subject to participation in a rehabilitation programme) and
approved training programmes. Employees who do not work
shift work for periods of two weeks or more for other than the
above reasons will not be paid shift allowance.

10.0—LEAVE OF ABSENCE
(1) Annual Leave

(a) Day Workers and Non-Continuous Shift Workers
Employees will be allowed two hundred (200) hours
annual leave (exclusive of public holidays) for each
completed twelve (12) months of service.

(b) Seven Day Continuous Shift Workers
Employees will be allowed two hundred and eighty
four (284) hours annual leave (inclusive of public
holidays) for each completed twelve (12) months on
a shift roster.

(c) Six Day Shift Workers
Employees will be allowed two hundred and sixty
eight (268) hours annual leave (inclusive of public
holidays) for each completed twelve (12) months on
a shift roster.

(d) Pro-Rata
Leave will accrue on the basis of completed months
of service and employees will be paid for any untaken
annual leave on termination.

(e) Taking of Leave
Leave may be taken at any time by mutual agree-
ment between the Employer and the employee. Leave
may be taken in more than one (1) period subject to
work requirements but all must be taken within six
(6) months of falling due.

(2) Public Holidays
(a) Day Workers and Non-Continuous Shift Workers

The following days—New Years Day, Australia Day,
Labour Day, Good Friday, Easter Monday, Anzac Day,
Foundation Day, Sovereign’s Birthday, Christmas Day
and Boxing Day will be observed as public holidays.
Day workers and non-continuous shift workers will
be allowed time off without loss of salary, provided
they are not absent without authority on the day prior
and/or the day following the public holiday. Day work-
ers and non-continuous shift workers who are required
to work on a public holiday will have an additional
day added to their annual leave.

(b) Six Day and Seven Day Continuous Shift Workers
Six day and seven day continuous shift workers will not
receive any additional consideration for public holidays
whether worked or not as this is compensated for in the
respective shift allowances. Six day shift workers may
nominate two public holidays in any twelve (12) month
period which will be taken as paid time off.

(c) Attendance on Public Holidays
All employees are required to attend for work on
public holidays on which they are rostered or forfeit
salary payment for the day.

(3) Sick Leave
Employees may access unlimited sick leave without loss of

salary provided that —
• Employees notify the Employer of their intended ab-

sence and the expected duration of the absence prior
to the commencement of the absence.

• Employees may be required to provide proof of ill-
ness or incapacity.

• Any period of absence which extends beyond three
months will be subject to review.

• Employees who are unable to perform their normal work
for an extended period due to illness or injury must make
themselves available for an Employer sponsored rehabili-
tation programme at the earliest opportunity.

• If employees are incapacitated for a period greater
than one (1) week whilst on annual leave, they may
have the annual leave re-credited, provided that the
Employer is informed of the incapacity at the time
that it occurs and proof is provided if requested.

• For employees engaged at the commencement of this
Agreement the dollar value of unused sick leave en-
titlements on the day prior to the commencement of
this Agreement will be calculated. This amount may
be accessed by —

. maximum pay out of $6,000 per annum to be
made with December salary commencing De-
cember 1995 or;

. salary sacrifice to the Western Collieries Em-
ployees Superannuation Fund (WCESF) in
four equal instalments commencing Decem-
ber 1995 or;

. as an annual cash payment in four equal in-
stalments commencing December 1995;

. any balance to be paid out on termination of
employment.

(4) Long Service Leave
Employees are entitled to thirteen (13) weeks long service

leave for each eight (8) years service. Leave may be taken in
periods of two (2) weeks or more at a time which is agreed
between the Employer and employee. Employees who are for-
cibly retrenched will be allowed pro-rata long service leave
after six (6) completed years of service.

(5) Parental Leave
Employees are entitled to parental leave as prescribed in Divi-

sion 6 of the Minimum Conditions of Employment Act 1993.
(6) Bereavement Leave
Employees are entitled upon the death of a spouse, child,

step-child, parent, parent-in-law, sibling, brother-in-law, sis-
ter-in-law, grandparent or grandchild to two (2) days paid leave.
If travel to attend the funeral is required the employee is enti-
tled to one (1) additional day of paid leave.

(7) Jury Service
An employee required to attend for jury service may do so

without loss of salary provided that any fees received are re-
mitted to the Employer.

(8) Payment on Approved Leave
Employees will not suffer any loss of income whilst on ap-

proved leave subject to those shift work employees on extended
sick leave making themselves available for a rehabilitation
programme at the earliest possible occasion.

(9) For the purposes of taking approved leave a day will be
defined as eight (8) hours Monday to Friday for day workers
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or the number of rostered hours on any day for shift workers.
For the purposes of accruing leave entitlements a month will
be a calendar month.

(10) The application of this clause is subject to the provi-
sions of the Minimum Conditions of Employment Act (1993).

11.0—WORKERS COMPENSATION
(1) Subject to the prescribed limits under the Western Aus-

tralian Workers’ Compensation and Rehabilitation Act 1981,
an employee, who is temporarily incapacitated from employ-
ment under this Agreement and who is entitled to a workers’
compensation benefit for that incapacity, will be paid at the
rate prescribed by Clause 8.0, not including any applicable
shift allowance.

(2) Where an employee is undertaking an agreed rehabilita-
tion programme they will not suffer any loss of salary providing
monthly reviews of progress are satisfactory.

12.0—SUPERANNUATION
The Employer will contribute 10% of annual salary (not in-

cluding any applicable shift allowance) per employee to the
WCESF which will be in lieu of any current obligations to the
Western Collieries Ltd Retirement and Assurance Plan for Staff
Members (RAP Fund).

Employees are required under the Coal Industry Superan-
nuation Act (CISA) to join the Coal Industry Superannuation
Fund (CISF). In the event of the repeal of and/or amendment
to the CISA, to permit exemptions from the CISF, employees
engaged at the commencement of this Agreement will have
the current Employer contribution to the CISF added to their
salary. This amount may be taken as additional cash salary or
be contributed to WCESF at the employee’s option.

13.0—TIME AND WAGES RECORDS
Time and wages records will be maintained in accordance

with the requirements of the Inspection of Record 49B of the
Western Australian Industrial Relations Act 1979.

14.0—PART-TIME EMPLOYEES
(1) Notwithstanding anything contained elsewhere in this

Agreement an employee may be employed to work ordinary
hours each week which are less than those prescribed in Clause
7.0.

(2) When an employee is employed under the provisions of
this Clause the employee will be paid a salary and will be
entitled to all other benefits and conditions prescribed else-
where in this Agreement in the same proportion as the
employee’s working hours bear to one hundred and sixty eight
(168) hours per four (4) week cycle.

15.0—UTILISATION OF CONTRACTORS
(1) (a) In some situations including increased work demands

and/or the need for different skills or equipment, the use of
contractors is the best means of achieving the essential effi-
ciency and productivity in the performance of work.

(b) No employee of the Employer will suffer any detrimen-
tal effect in respect of earnings due to the use of contractors.
In the event of a process being contracted, the company will
make every endeavour to provide alternative work for em-
ployees within Western Collieries Ltd.

(2) The circumstances in which the Employer may need to have
contractors perform work will include but not be limited to—

(I) Peak work demands which are beyond the capacity
of the Employer’s permanent employees;

(ii) Project, expansion or capital works which are be-
yond the normal labour resources for which the
Employer has geared its operations; or

(iii) Major campaign maintenance or shutdown work or
work related to substantial failure of plant, equip-
ment or process, or machinery or equipment warranty
work which is beyond the normal labour resources
of the Employer and which requires additional la-
bour resources for a temporary period.

(3) (a) Employees of contractors, who are utilised within
the Employer’s operations, will be required to undertake a
safety induction programme to a standard relevant to the par-
ticular work and the circumstances in which the work is to be
performed.

(b) The Employer will require and contractors will ensure,
as a condition of the contract, that the terms and conditions of
employment of employees of contractors utilised within the
Employer’s operations, comply with any awards, agreements
and/or any other lawful arrangements, according to any law of
the State of Western Australia or the Commonwealth of Aus-
tralia binding the contractors and their employees, and comply
with the Employer’s safety regulations, and with all reason-
able directions of the Employer.

16.0—GRIEVANCE RESOLUTION
(1) The parties to this Agreement are committed to promoting

harmonious workplace relationships based on goodwill, team-
work and honest communication. All personnel involved will
use their best endeavours to resolve issues promptly in accord-
ance with the Employee Performance Enhancement Policy.

(2) Issues will be raised initially with the employee’s super-
visor. If the matter cannot be resolved then the employee may
request further discussion with the supervisor and more senior
management and, if the employee requests, a Union repre-
sentative. If the matter still remains unresolved then it will be
referred to a Union official and a senior Employer representa-
tive. If the matter can not be resolved internally it will be
referred to the CIT of WA or an external arbitrator.

17.0—REDUNDANCY
In the event that market and/or economic factors force the

Employer to reduce employee numbers, the preferred method
of achieving the reduction will be by natural attrition and/or
voluntary redundancy. If a satisfactory outcome is not achieved
within a prudent time frame then a retrenchment programme
may be implemented. From time to time the Employer may
institute a voluntary redundancy program. Employees may
apply in writing to offer to take up a voluntary redundancy
package. Acceptance of the offer will be at the sole discretion
of the Managing Director.

If an offer to take voluntary redundancy package is agreed by
the Managing Director the following benefits will be provided—

. 3 months salary in lieu of notice

. additional 1 month if aged 45 years or older

. minimum payment of 1.5 months severance (in ad-
dition to above)

. additional 0.5 month for each completed year of serv-
ice up to a maximum of twelve (12) months salary

. additional 0.25 months for each year above 45 years
of age

. additional 0.25 months for each year of service
greater than 25 years

. total benefit not to exceed fifteen (15) months salary
or more than the employee would have received if
employed to age sixty five years

. payment of all accrued benefits as per this Agreement

. relocation assistance to anywhere in Australia to a
maximum of $5,000 upon production of receipts
within six (6) months of termination

. retraining assistance of $1,000 upon production of
receipts within six (6) months of termination

. assistance with preparation of applications for alter-
native jobs

If a retrenchment program is necessary then employees who
are retrenched will receive those benefits listed above plus an
additional lump sum of three (3) months salary.

SIGNED FOR AND ON BEHALF OF—
WESTERN COLLIERIES LTD
T. KUZMAN

AUSTRALIAN COLLIERIES STAFF ASSOCIATION
C.F. PULLAN

DATE: 21/3/97


