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KENNEDY J: I have had the benefit of reading in draft the
reasons about to be published by Anderson J, with which I am
in agreement.

The remuneration to which the respondent was entitled was
properly described in the agreement of 12 June 1970 as being
“a commission”. That commission had three components: (i)
an opening fee at an hourly rate, according to the hours that
the agency was open to the public as authorised by the Board;
(ii) one cent per bet on the net investments; and (iii) commis-
sion of specified percentages based on weekly turnover.

It is, in my view, unnecessary to go beyond the primary defi-
nition of “salary” in A New Oxford English Dictionary, which
is as follows: “Fixed payment made periodically to a person
as compensation for regular work; now usually restricted to
payments made for non-manual or non-mechanical work (as
opposed to wages)”. The concept of a fixed payment is central
to the definition; but it is impossible to identify any fixed pay-
ment in the respondent’s entitlement to remuneration under
her contract.

It may be observed in passing that the various levels of re-
muneration in the Government Officers’ Salaries and
Conditions Award are clearly salaries within the foregoing
definition, being specified “salaries per annum”, although pay-
able proportionately at regular intervals.

I would allow this appeal, set aside the decision of the Full
Bench and in lieu thereof order that the appeal from the Indus-
trial Magistrate be dismissed.

ANDERSON J: This case has taken a lengthy and rather
tortuous path to this Court. However, what is now at issue is a
short point: whether the respondent was employed “on the
salaried staff of” the Totalisator Agency Board. If she was,
she was entitled to the benefits of the Government Officers’
Salaries and Conditions Award. Otherwise she was not cov-
ered by that Award.

The relationship between the respondent and the appellant
Board was reduced to writing in the form of an agreement
dated 12 June 1970 and styled “Agreement—Authorised
Agent” whereby the respondent by cl 1, “... hereby authorises
the Authorised Agent to conduct the said Agency ...” at premises
in Vincent Street, Beverley. The agency was a Totalisator
Agency established by the appellant pursuant to its powers
under the Totalisator Agency Board Betting Act 1960.

By cl 2 of the agreement the respondent bound herself to use
her best endeavours to carry on the agency and conduct it in
an proper, orderly and efficient manner and to “employ such
number of persons as shall be necessary for the proper and
efficient conduct” of the agency and to effect certain insurances
including public risk, cash in transit, burglary and theft
insurances. By cl 2(h) the respondent agreed to “Keep the said
premises open for business on such days and during such hours
as are from time to time required or approved by the Board”
and, by cl 2(p) to “... continuously provide adequate working
capital for the proper operation of the said Agency and for
carrying on the same and furnish to the Board when so re-
quired proof that [she] has adequate funds available for the
purpose aforesaid.”

There were other obligations placed upon the respondent by
the agreement including the obligation to “bear and pay all
costs and expenses in connection with the operation of the
said Agency ...”.

By cl 5 it was specifically provided that the respondent “shall
not be required and need not be in personal attendance at the
said premises during the times the same shall be open for busi-
ness”. By cl 7 the Board agreed to “... pay to the Authorised
Agent during the term hereof a commission set forth in the
second Schedule hereto”.

The Second Schedule is in the following terms—
“THE SECOND SCHEDULE HEREINBEFORE RE-
FERRED TO—

Commission: (a) Opening fee of $2.25 per hour to be
paid on a weekly basis according to the

hours that the agency is open to the
public as authorised by the Board; plus

(b) An amount of one cent (1c) per bet on
the net investments; plus

(c) Commission on weekly turnover—
Up to $6000 : 2.1/2%
From $6,001 to $10,000 : 1.1/2%
Over $10,000 : 1%  ”

In light of an earlier decision of a Commissioner that the
respondent’s status under the Agency Agreement was that of
an employee for the purposes of the Industrial Relations Act
the appellant did not seek to argue that the respondent was not
an employee. Therefore, notwithstanding what I would regard
as definite contra-indications, we must take it that the rela-
tionship between the parties was that of employer and
employee. The only question we are to decide is, as I have
said, whether the payments provided for in the agreement were
“salary”: the respondent will not be a “government officer”
entitled to the benefits of the award unless she falls within the
definition of “government officer” in s80C(1) of the Indus-
trial Relations Act 1979, that is a, “... person employed on the
salaried staff of a public authority”.

The present proceedings were commenced by complaints of
breaches of the Award heard by Mr D J Reynolds SM, sitting
as an Industrial Magistrate. His Worship decided that the re-
spondent’s entitlements under the agreement were not “salary”.
She was not therefore covered by the Award. His decision was
in the form of a determination upholding the appellant’s sub-
mission at the conclusion of the respondent’s case that the
appellant had no case to answer on the complaints. That deci-
sion was taken on appeal to the Full Bench of the Industrial
Relations Commission and the Full Bench unanimously de-
cided that (in the words of the President)—

“The learned industrial Magistrate should ... have found that
the appellant was, at all material times, on the ‘salaried staff
of a public authority’ and that she was paid a salary.”

In my opinion the payments provided for in the Agency
Agreement were not salary.

It is trite that words in legislation, including subordinate leg-
islation such as an award, should be given their ordinary
meaning (ie, read in their natural sense) unless it appears from
the whole of the legislative instrument that they are to have
some qualified or extended meaning or some meaning differ-
ent from their ordinary meaning: Broken Hill South Ltd v
Commissioner of Taxation (1936-1937) 56 CLR 337 per Dixon
J at 371; Amalgamated Society of Engineers v Adelaide
Steamship Co Ltd (1920) 28 CLR 129 at 148-149.

There are many cases in which the meaning of “salary”,
“wage” and “income” are discussed. Invariably the discussion
has taken place in the context of particular legislation. Thus,
for example, in Federal Commissioner of Taxation v J Walter
Thompson (Australia) Pty Ltd (1944) 69 CLR 227 and Mu-
tual Acceptance Co Ltd v The Federal Commissioner of
Taxation (1944) 69 CLR 389, the question was as to the mean-
ing of the word “wages” in the Pay-Roll Tax Assessment Act
(No 2) 1941 (Cth). In In Re Shine; Ex parte Shine [1892] 1
QB 522 the question was as to the meaning of the word “sal-
ary” in the phrase “salary or income” in the Bankruptcy Act
1883 (Imp). In Commissioner for Government Transport v
Kesby (1972) 127 CLR 375 the question was as to the mean-
ing of the word “salary” in s124(1) of the Transport Act 1930
(NSW). In Commissioner of Superannuation v Carpenter
(1983) 77 FLR 224 the question was as to the meaning of the
word “salary” in the phrase “salary or wages” in s67 of the
Superannuation Act 1976 (Cth).

In my opinion although it can be helpful to see how words
have been defined in other cases, the starting point is the ordi-
nary meaning of the words. As Lord Haldane LC said in Vacher
& Sons Ltd v London Society of Compositors [1913] AC 107
at 113, “... I think that the only safe course is to read the lan-
guage of the statute in what seems to be its natural sense”. We
were referred to several dictionaries. There is not much differ-
ence between them as to what salary in its ordinary sense means.
In the Macquarie Dictionary the following meaning is given—

“A fixed periodical payment, usually monthly, paid to a
person for regular work or services, especially work other
than that of a manual, mechanical or menial kind.”
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In the New Shorter Oxford English Dictionary the follow-
ing meaning is given—

“Fixed regular payments made by an employer to an em-
ployee in return for work.”

In my opinion the financial returns to which the respondent
was entitled under the Agency Agreement were not of that
character. The money to be received by the respondent was
not a “fixed periodical payment” or a “fixed regular payment”.
It was a commission on the turnover achieved in the betting
shop. The amount of money the respondent would receive did
not depend on any fixed hourly, daily or weekly rate of remu-
neration, but on how much betting took place at the premises.
It might be a lot one week and little the next. Neither was the
money paid for “regular work or services” or “in return for
work”. The respondent was not required to be in personal at-
tendance at the premises. The amount of commissions yielded
under the agency agreement was, in terms of that agreement,
unrelated to how much work the respondent herself actually
did. Furthermore, the turnover percentages and other entitle-
ments provided for in the agreement were plainly intended to
cover costs associated with the operation of the agency in-
cluding wages for staff which she employed, insurances and
repairs and maintenance not to mention rental of equipment.
Returns of that kind do not come within the notion of “sal-
ary”.

If resort is had to case law to ascertain the ordinary meaning
of the word salary, I can find nothing in the cases to which we
have been referred including the cases mentioned above, which
would support the conclusion that the commission and other
entitlements provided for in this Agency Agreement are sal-
ary. Both parties relied on the case of In Re Shire, Ex parte
Shine (supra) in support of their opposite contentions. In my
opinion the judgments provide no support for the respond-
ent’s case. At 529 Bowen LJ said—

“Salary, I think, must mean a definite payment for per-
sonal services arising under some contract, and (to borrow
an expression of my brother Fry) computed by time.”

As I have tried to point out the agency commission is any-
thing but a “definite payment for personal services ... computed
by time”. In that same case Fry LJ said at 531—

“Whenever a sum of money has these four characteris-
tics—first, that it is paid for services rendered; secondly,
that it is paid under some contract or appointment; thirdly,
that it is computed by time; and fourthly, that it is payable
at a fixed time—I am inclined to think that it is a salary,
and not the less so because it is liable to determination at
the will of the payer, or that it is liable to deductions.”

Once again, as I have tried to explain, the agency commis-
sion in this case is not an amount paid for services rendered
computed by time.

I do not leave out of account the fact that under the earnings
formula part of the agent’s entitlement was to be in the form
of a fixed “opening fee” of $2.25 per hour. That is plainly a
nominal sum forming a relatively insignificant part of the en-
tire financial return provided for in the agreement.

In my opinion the industrial Magistrate was correct to de-
cide that there was no case for the appellant to answer on the
question whether the respondent was a salaried officer within
the meaning of the Industrial Relations Act.

SCOTT J: I have had the advantage of reading in draft the
reasons to be published by Anderson J. I agree with those rea-
sons and the conclusion that his Honour reached. In my opinion,
the learned Magistrate was correct in upholding the submis-
sion of no case to answer.

As the reasons of Anderson J reveal, the word “salary” is
used in many different statutes and in different contexts. It is
not possible to discern a singular meaning of the word which
would apply to all of the statutory contexts in which the word
appears. The judgment of Fry LJ in In Re Shine; Ex parte
Shine [1892] 1 QB 522 gives an indication of the criteria that
may be looked at in determining whether or not a particular
payment is a “salary”. The four characteristics to which Fry
LJ refers at 531 are a valuable guide in determining whether
or not any payment is a “salary” for the purpose of a particular
statute.

In this case, an examination of the contractual relationship
between the appellant and the respondent in my opinion clearly

indicates that the appellant was not on the salaried staff of the
respondent. The relevant clauses in the contract have been re-
ferred to by Anderson J and need not be repeated but it is
sufficient to say that in my opinion, the appellant was not be-
ing paid for her services in a manner computed by time and
that is sufficient to dispose of the matter.

I would also allow this appeal so that the decision of the
Magistrate in upholding the no case to answer submission
should be restored.

WESTERN AUSTRALIAN INDUSTRIAL APPEAL
COURT

Industrial Relations Act 1979.
Appeal No. IAC 2 of 1997

IN THE MATTER OF an appeal against the decision of the
Full Bench of the Western Australian Industrial Relations
Commission in Matter Numbered 1297 of 1996 dated the 30th
day of January 1997.

B E T W E E N

The Totalisator Agency Board
Appellant

and

Edith Fisher
Respondent

BEFORE—

JUSTICE KENNEDY (PRESIDING JUDGE)
JUSTICE ANDERSON

JUSTICE SCOTT.
18 June 1997.

Order.
HAVING heard Mr R L LeMiere QC (of Counsel) for the
Appellant, and Mr B DiGirolami (of Counsel) for the Respond-
ent, THE COURT HEREBY ORDERS that—

1. The appeal be upheld;
2. The decision of the Full Bench be set aside; and
3. The appeal from the Industrial Magistrate to the Full

Bench be dismissed.
R. C. LOVEGROVE,

[L.S.] Clerk of the Court.

FULL BENCH—
Appeals against decision of

Industrial Magistrate—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Australian Liquor, Hospitality and Miscellaneous Workers’
Union, Miscellaneous Workers’ Division, Western

Australian Branch
(Appellant)

and

Australian Federation of Totally and Permanently
Incapacitated Ex-Service Men and Women Limited, Western

Australian Branch Incorporated
(Respondent).

No. 338 of 1997.

BEFORE THE FULL BENCH

HIS HONOUR THE PRESIDENT P J SHARKEY.
SENIOR COMMISSIONER G L FIELDING.

COMMISSIONER P E SCOTT.

9 July 1997.

Reasons for Decision.
THE PRESIDENT: This is an appeal brought under s.49 of
the Industrial Relations Act 1979 (as amended) against the
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decision of an Industrial Magistrate in the Industrial Magis-
trate’s Court at Perth.

The decision was made upon a complaint, complaint No 122
of 1996, by the appellant organisation of employees. By the
complaint made on 29 July 1996, the appellant (then the com-
plainant) alleged that on 13 January 1996 at Como the
respondent organisation, being a party bound by the Aged and
Disabled Persons Hostel Award 1987, Award No A 6 of 1987
(hereinafter referred to as “the award”), and I paraphrase, at
the time of Mr McCutcheon’s resignation ((ie) the termina-
tion of his employment) did not pay him $2834.975 for work
performed between 12 February 1994 and 13 January 1996,
being 357.5 hours at $7.93 per hour (10.214286 weeks of an-
nual leave). The complaint was that Mr McCutcheon had been
underpaid by an amount of $2536.60, he having been paid
only $298.3677 for “accrued annual leave”.

The complaint was defended at first instance.
His Worship, having heard evidence and submissions in the

matter, decided that the defendant did not breach clause 15(3)(a)
of the award, and dismissed the complaint.

GROUNDS OF APPEAL
It is against that decision to dismiss the complaint that the

appellant now appeals on the following grounds—
“1 (a) The learned Magistrate erred in law and fact

in finding that the employee, Mr McCutcheon
was paid an allowance, and not a wage, when
he was “on call”.

(b) The term “on call”, was accepted by the par-
ties as describing the time when the employee
was required to be at the place of business of
the employer, and was required to be able to
respond immediately to calls for assistance
from residents, but was otherwise free to spend
his time as he pleased, which meant for exam-
ple that he was allowed to sleep or read.

(c) The agreed position between the parties was
that the employee was paid $7.93 an hour for
“on call” time. This figure did not correlate
with any allowance prescribed by the award.
Accordingly he was not paid an allowance.

(d) As a matter of law, the act of staying at the
place of business of the employer and being
available to respond instantly to calls for as-
sistance, was work performed which therefore
justified payment of a wage, pursuant to the
award, rather than an allowance. “He also
serves who only stands and waits.”, per Burt
CJ, Hospital Employees Industrial Union v Lee
Downs Nursing Home 1977 WAIG 455, at
455. Accordingly the $7.93 per hour paid was
a wage.

(e) The Magistrate failed to take account of evi-
dence that for at least part of the time that the
employee was paid at the on call rate of $7.93
per hour, the employee was directed to per-
form active duties in carrying out a security
round of the premises, for 30 minutes each
shift.

 2. The learned Magistrate erred in finding that the times
spent by Mr McCutcheon “on call” was not “con-
tinuous service” for the purposes of Clause 15(3)(a)
of The Aged and Disabled Hostels Award No. 6 of
1987. The Appellant relies on and repeats the par-
ticulars stated in point 1 above for this purpose also.

 3. The learned Magistrate erred in fact and in law in
finding that the employee Mr McCutcheon was paid
“the normal rate of pay” when he was called out to
perform work while he was rostered to be “on call”
(see page 4 of decision). This was an error as there
was no evidence that the employee was paid normal
rates of pay for such work performed, and in fact the
employee was paid overtime rates pursuant to the
Award for all such work performed when “called
out”.

 4. (a) The learned Magistrate erred in law in failing
or refusing to find that Clause 15(2) of The

Aged and Disabled Hostels Award, (which
relevantly provides that prior to commencing
Annual Leave, an employee must be paid “at
the wage the employee would have received
had he/she not proceeded on leave”), required
payment at the rate received by the employee
when working, regardless of whether such
payment was described as a wage or an allow-
ance, or correlated exactly to the minimum
award rates or not.

(b) In particular the evidence showed that the
employee was paid of a matter of fact, a wage
of a minimum of $7.93 per hour for all hours
of work, and accordingly would have received
such a wage on any occasion had he/she not
proceeded on leave.

 5. The Appellant seeks orders of the Full Bench as fol-
lows—

(i) That the finding of the learned Magistrate is
overturned;

(ii) The complaint is upheld;
(iii) The matter is remitted to the Magistrates Court

for final determination and orders as to costs
and penalties.”

BACKGROUND
There was evidence from the employee, Mr McCutcheon,

that he was employed by the respondent from 9 December
1993 to the date of his resignation from employment on 13
January 1996, the respondent being, at all relevant times, a
duly incorporated association.

Mr McCutcheon was employed as an Assistant Supervisor
pursuant to the terms of the award, and was entitled to be paid
the minimum wage prescribed for that position under clause
18. On termination of his employment, he was paid $298.3677,
being 22.98 hours of annual leave, for all accrued leave.

During the period of his employment he had taken only a
total of 10 hours of annual leave, and this was taken during the
pay period ending 11 October 1995. That annual leave was
paid at the rate of $12.736 per hour, totalling $127.36. He was
therefore during his total employment paid the sum of
$425.3677.

He regularly worked what was commonly described as “on
call shift” for 70 hours a fortnight. During those 70 hours he
was required to be at the workplace and to be immediately
available to attend to any work duties that were required, such
as attending to a resident’s personal needs. When no duties
arose during those hours, he was permitted to sleep or other-
wise occupy his time whilst remaining on the premises, that
is, at his place of work.

In short, his job, on the evidence, was to be there for 10
hours each evening (see page 16 of the appeal book (hereinaf-
ter referred to as “AB”)). He was required to answer the call
buzzers in each resident’s room and around the hostel, and
attend to the matter immediately. He was then required to do
what was necessary in a situation involving any first aid to a
resident and any necessary calling of ambulances or notifica-
tion of doctors. He was also responsible for allowing visitors
in and out of the premises after hours, and this included doc-
tors and ambulances.

It later (as and from 1 August 1995) became and remained
his duty also to do a security round during the first half hour of
each day’s duties, checking doors and windows and making
sure that the alarm systems were operating.

He received a duty statement from the respondent employer
(exhibit B, page 63 (AB)) which confirms that his duties were
as he outlined in evidence.

That was later amended because an alarm system had been
installed and it was then necessary for the night staff to go
around and double check that the day staff had locked all doors
and windows, etc. Exhibit C is the amended duty statement
(page 64 (AB)).

Employees were paid at the higher rate until there was a
notification by way of memorandum (exhibit D, page 65 (AB))
that they would be paid at a lower rate because what they were
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doing was part of their duties. Indeed, exhibit D is dated 1
August 1995 and reads as follows—

“It has been noted that on some occasions a claim for
“call-out” has been made for “security rounds”—
(9.00pm—9.30pm).
This duty appears on your Duty Statement, as an integral
part of the 9pm-7am standard shift (see attached) and as
such, cannot be paid at the “emergency buzzer call-out
rate”.
Should you have any queries regarding this matter, please
do not hesitate to speak to me during business hours.”

The document purports to be signed by Mr Ralph Lunay,
the Hostel Supervisor.

The evidence established that the amounts claimed to be paid
were paid and the amounts claimed not to be paid were not
paid.

The facilities provided at the workplace for Mr McCutcheon
to perform his work and the equipment to do so were these—

(1) a pager on which they could be called;
(2) a room with a bed provided in it;
(3) a computer;
(4) a small refrigerator, later removed to the office and

used for medicines; and
(5) a bathroom attached to the room with a shower and

toilet, but no television or video.
Mr McCutcheon was permitted to walk around the respond-

ent’s premises, but was required to stay in the premises. He
was required to be at the workplace for 70 hours in a fortnight,
35 hours per week, and was required to attend to calls for
either six out of the 70 hours or about three out of the 35 hours,
plus half an hour security round each night, according to the
evidence.

The vast majority of the time Mr McCutcheon was employed
by the respondent was, however, spent in sleeping or reading,
apart from the first half hour when he did his security check.

Mr McCutcheon was paid different rates for time actually
spent responding to calls and doing a security check from that
spent on the premises during his hours of work merely wait-
ing. During this time he was said to be “on call” when he was
paid at the rate of $1.45 per hour.

REASONS FOR DECISION OF HIS WORSHIP
His Worship made findings of fact based on the statement of

agreed facts appearing at page 62 (AB) and observed as fol-
lows—

(1) That the word “reside” used in clause 27 of the award,
when read in isolation, meant “to live at a place for
the discharge of official duties or to be in residence”,
inter alia.
However, His Worship read the clause together with
clause 21 which he said identified that the parties
contemplated that residence within the meaning of
the award did not only mean permanent residence
for the purposes of applying the conditions prescribed
under the award.
His Worship also referred to clause 22(3) of the award
which prescribed that an employee in receipt of the
call allowance prescribed that an employee should
not be charged for lodging, except where the hostel
was the principal place of residence of the employee.
Thus, by using the words “principal place of resi-
dence”, His Worship found that the parties
contemplated that there could be temporary and/or
permanent residence pursuant to the application of
the award, bearing in mind the nature of the industry
concerned.

(2) His Worship found therefore that even if a person
temporarily resided at a hostel for the duration of a
shift then the call allowance clause applied.

(3) His Worship found that if Mr McCutcheon had been
employed on the basis submitted by the complainant
and his wage, rather than allowance, was $7.93 per
hour, his weekly wage package would not have com-
plied with the minimum wage requirements of the
award.

(4) His Worship was satisfied that Mr McCutcheon was
employed on an “on call” basis for which he received
the appropriate allowance.

(5) Thus, His Worship found that although Mr
McCutcheon was not paid the minimum rate pursu-
ant to the award, the payment by the employer of an
above the award allowance did not preclude the ap-
plication of that award. Thus, if Mr McCutcheon
responded to calls he was paid the award wage rate
for duties he performed as an Assistant Supervisor.

(6) His Worship therefore found that, on that basis, the
defendant had, for the purposes of calculating the
annual leave entitlement, determined that Mr
McCutcheon was on duty for the period of 22.98
hours and therefore entitled to annual leave for that
period and not entitled to pro rata annual leave for
the period that he was on call “of duty”.

(7) It was submitted that since Mr McCutcheon was re-
quired to be present for the entire duration of his
shift, and because he was paid a wage of $7.93 per
hour, he was therefore entitled to be paid that amount
pro rata for the annual leave entitlement following
his termination, as that was the normal wage he would
have received had he not gone on leave. That argu-
ment was rejected by His Worship on the basis that
Mr McCutcheon whilst off duty was paid an allow-
ance not a wage.

(8) His Worship found that although Mr McCutcheon
was present in the employer’s premises during the
70 hours per fortnight, he was not on duty within the
meaning of the award. He was “off duty” and paid
the appropriate allowance pursuant to clause 27 of
the award, even though that allowance may have been
above the minimum rate.
Thus, His Worship found that when on duty Mr
McCutcheon was paid the award rate in accordance
with the provisions of that award. Whilst off duty he
was compensated for being “on call” by payment of
the allowance nominated in clause 27 of the award.

(9) Although the concept of an “on call” allowance
within the terminology of the award is different to
those provisions which normally apply in such cir-
cumstances for the payment of such allowance, His
Worship held, the very nature of the industry in ques-
tion contemplated an understanding by the parties to
the award as to when, where, why and to whom the
allowance was to be paid.

(10) Thus, His Worship held that since it was an allow-
ance for the disadvantage of having to be subject to
be “on call” pursuant to prescribed circumstances
under required conditions of temporary residence,
the allowance was only payable under those circum-
stances and did not form part of the annual leave
calculations following termination.
His Worship held that that conclusion was supported
by the words used in clause 15(2)(a) of the award.

(11) His Worship then held that the parties to the award
obviously contemplated what allowances were to be
utilised for the purpose of calculating pro rata an-
nual leave upon termination; and the call allowance
was not nominated as one of those allowances.

(12) His Worship finally held that Mr McCutcheon was
not paid a weekly wage of $7.93 per hour, but an
allowance for being on call, and found that the re-
spondent had not breached the award and dismissed
the complaint.

SUBMISSIONS, ISSUES AND CONCLUSIONS
The complainant alleged that Mr McCutcheon was continu-

ously employed by the defendant throughout the period in
question. During that period he was paid the minimum amount
of $7.93 per hour and was required to be present at the defend-
ant’s premises for specific hours and available to be called out
at any time for which he was paid the award wage rate. Whilst
he was on call “off duty” it was agreed that he occupied a
majority of his time sleeping and reading. It was common
ground that he was paid in accordance with clause 27 of the
award.
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Pursuant to clause 15(2)(a) of the award, the complainant
argued that Mr McCutcheon, being an employee of the de-
fendant, should have received the wages that he would
otherwise have received had he not proceeded on leave, the
amount being $7.93 per hour and totalling $2536.60, calcu-
lated as evidenced in exhibit H (see page 10 (AB)).

The defendant’s case was that, if Mr McCutcheon were en-
titled to the additional payment for pro rata annual leave, which
was denied, the rate to be utilised for the purpose of that exer-
cise was $1.45 per hour, being the calculated rate in accordance
with clause 27 of the award, representing 12.5 percent of the
hourly wage rate for the Supervisor classification.

The complainant argued that Mr McCutcheon was continu-
ously employed for the periods in question. Thus, in accordance
with clause 15(2)(a) and clause 15(3)(a) of the award, he was
entitled to be paid the amount claimed.

In other words, Mr McCutcheon, according to the complain-
ant, was continuously employed for the period in question and
paid the amount of $7.93 per hour for the period for which he
was required to be at the premises and therefore employed. In
accordance with the provisions of the award, the calculations
should be made on the basis of $7.93 per hour and were pay-
able to Mr McCutcheon as the “wage” which he would have
received had he not proceeded on leave under clause 15(2)(a)
or (b) of the award.

The defendant’s case, too, was that, although Mr
McCutcheon was continuously employed for the period in
question, the majority of his time was spent “off duty”, “on
call” as prescribed pursuant in clause 27 of the award. For the
period that he was “off duty” he was paid an allowance in
accordance with that clause, and even though the amount paid
to him was above the award rate that did not preclude him
from the application of that provision. In other words, Mr
McCutcheon was paid an allowance and not a wage, so the
submission went. He was therefore, it was submitted, not en-
titled to be paid that allowance when he went on leave because
it was not part of “the wage he would have received had he not
proceeded on leave”.

The term “off duty” was significant because of the nature of
the industry, employees in some circumstances being required
to sleep and be on call at the premises. In cases of emergency,
that employee would be “called out” and he/she would be paid
the normal rate of pay in accordance with the provisions of the
award ((ie) after being “called out”). By “called out” I under-
stand the respondent to mean the period of 30 minutes involved
in doing a security check and the time when the employee was
actually engaged in attending to a resident, a doctor or the
ambulance. In effect, it was submitted that the allowance com-
pensated the employee for the disadvantage of having to be
present at the defendant’s premises for the period of the shift.

For the defendant, it was submitted that, by virtue of the
provisions of clause 15(3) of the award, the employee was
entitled to the wage prescribed in clause 15(2) of the award,
that wage being the amount to which the employee would be
entitled following a call to duty.

The contract of service for Mr McCutcheon was obviously
two weeks, it not being suggested that he was a casual em-
ployee (see clause 7(1) of the award).

AWARD PROVISIONS
I now refer to a number of relevant provisions of the award.
Clause 15(1) of the award reads as follows—

“(1) (a) Except as hereinafter provided, a period of six
consecutive weeks’ leave shall be allowed to
an employee by his/her employer after each
period of 12 months’ continuous employment
with such employer.

(b) Notwithstanding the provisions of paragraph
(a) of this subclause an employee employed
regularly in a non-client related position in-
cluding gardener, machinist, maintenance
employee and storesperson who is not required
to be available to work on any public holiday
named in Clause 9.—Weekend and Public
Holiday Rates of this award, shall be provided
a period of four consecutive weeks’ leave af-
ter each period of 12 months continuous
employment with such employer.

Provided that such an employee shall be paid
in accordance with subclause (4) of Clause
9.—Weekend and Public Holiday Rates of this
award for all public holidays.

(c) Where pursuant to paragraph (3) of subclause
2 Long Service of the Long Service Leave
Provisions published in Volume 66 of the
Western Australian Industrial Gazette at pages
1 to 4, the period of continuous service which
an employee has had with the transmittor (in-
cluding any such service with any prior
transmittor) is deemed to be service of the
employee with the transmittee, then that pe-
riod of continuous service shall be deemed to
be service with the transmittee for the purposes
of this subclause.”

Clause 15(2)(a) and (b) of the award read as follows—
“(2) Prior to commencing leave, each employee shall be

paid for that period of leave as follows—
(a) At the wage the employee would have received

had he/she not proceeded on leave. In the case
of rostered employees that wage shall include
the shift work and weekend penalties that
employee would have received had he/she not
proceeded on leave.
Where it is not possible to calculate the shift
and weekend penalties the employee would
have received, the employee shall be paid the
average of such payments made each week
over the four weeks prior to taking the leave;
or

(b) At the rate of wage shown in Clause 18.—
Wages of this award for his/her class of work
and in addition be paid a loading of 17.5 per-
cent of that wage for two-thirds of any leave
due in each year and for the remaining one-
third of the leave due in each year, be paid
according to paragraph (a) of this subclause
whichever is greater.”

Clause 15(3)(a) of the award reads as follows—
“(3) (a) Except as provided in paragraph (b) of this

subclause if after one month’s continuous em-
ployment, an employee lawfully terminates
his/her employment or his/her employment is
terminated by the employer through no fault
of the employee, the employee shall be paid
one half of a week’s pay at the rate prescribed
by subclause (2) of this clause in respect of
each completed month of continuous service
for which annual leave has not already been
taken.
Provided that employees to whom subclause
(5) of this clause applies, shall be paid for such
additional days’ leave as have accrued due
under that subclause at the date of such termi-
nation.”

There is a reference to “wage” or “wages” in other clauses
of the award. Mr Kelly took us to a number of those clauses.

Clause 8.—Hours of the award reads as follows—
“(1) The ordinary hours of work shall be 38 per week,

not exceeding 10 per day, to be worked over not more
than five days of the week.

 (2) Each employee shall be entitled to two clear days
off duty per week or four clear days off duty per
fortnight.”

That clause is significant because it prescribes the “ordinary
hours of work” required to be worked each week, which is
what the employee worked.

Clause 9(1) and (2) of the award read as follows—
“(1) An employee shall be paid for ordinary hours worked

between midnight on Friday and midnight on Sun-
day at the rate of time and one-half.

 (2) An employee who works on any public holiday
named herein shall be paid a loading of 50 percent
of the ordinary wage for the time worked in ordinary
hours on that day.”
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Clause 10 of the award prescribes payments for overtime
outside the ordinary rostered hours prescribed in clause 8.
Clause 10(1) reads as follows—

“(1) Overtime shall mean all time worked beyond or in
excess of the ordinary rostered hours of duty pre-
scribed in Clause 8.—Hours of this award or Clause
12.—Part-Time Employees of this award on any day
the employee is rostered on duty and, except as here-
inafter provided, shall be paid for at the rate of time
and one half for the first two hours and double time
thereafter.”

Clause 18 of the award reads as follows—
“(1) (a) The minimum weekly rate of wage payable to

employees covered by this award shall be the
Base Rate plus the Arbitrated Safety Net Ad-
justment (ASNA) Payment expressed
hereunder—
...

(v) Assistant Supervisor 403.60 8.00
411.60

...”
Clause 21 of the award, inter alia, provides for the ability to

make deductions where lodging is provided by an employer to
an employee, with lodging defined. Clause 21(1) reads as fol-
lows—

“(1) Where employees are provided with Lodging by the
employer, the following charges, or deductions as
the case may be, may be made by the employer—
...”

(The clause goes on to list the charges or deductions).
Clause 22 of the award refers to rostering of employees.
Clause 27 of the award is a significant clause. Clause 27.—

Call Allowance reads as follows—
“An employee who resides at the hostel and who is re-
quired to remain available for call during her off-duty
period, shall be paid for each hour of such call at the rate
of 12.5% of the hourly wage rate, from time to time for
the Supervisor classification. Such payment shall not be
made for any period during which the employee is re-
quired to work as a result of a response to a call.”

INTERPRETATION OF THE AWARD
An award is to be interpreted like any other legal document

(see Norwest Beef Industries Ltd and Derby Meat Processing
Co Ltd v AMIEU 64 WAIG 2124 (IAC)).

In the interpretation of any award, care must be taken not to
create an ambiguity by bringing into consideration external
factors which may be used legitimately to resolve an ambigu-
ity if one exists but not otherwise (see PKIU and Another v
Davies Bros Ltd (1986) 18 IR 444 at 449; R v Metal Trades
Employers’ Association and Others; ex parte Amalgamated
Engineering Union, Australian Section [1950-1951] 82 CLR
208 at 263 (HC) applying Aristide Ouellette v Canadian Pa-
cific Railway Co (1925) AC 569 at 575-576, In Re Crown
Employees (Toll Collectors and Commissioner of Main Roads)
Award (1969) AR 619 and see AEEFEU v Minister for Health
71 WAIG 2253 at 2257 (IAC) per Nicholson J). Accordingly,
I do not propose to resort to external “factors” if there is no
ambiguity existing.

It is necessary to read the relevant provisions in the context
of the whole of the award. I propose to give the words of the
award their ordinary natural meaning unless to do so gives
rise to ambiguity or absurdity or to do so would cause the
particular provisions with which I am concerned to be seri-
ously at odds with the evident purpose of the instrument (see
AEEFEU v Minister for Health (op cit) (IAC)).

Just as with the interpretation of statutes, the responsibility
rests with the court (in this case the Commission) for the in-
terpretation to be placed on an award.

“Judges are more than mere selectors between rival views—
they are entitled to and do think for themselves” (see per Lord
Wilberforce in Saif Ali v Sydney Mitchell and Co (A Firm)
[1980] AC 198 at 212, cited by McGarvie J in Accident Tow-
ing and Advisory Committee and Another v Combined Motor
Industries Pty Ltd and Another [1987] VR 529 at 547, and
Pearce and Geddes “Statutory Interpretation in Australia” (4th
Edition)).

“WAGES”
As I have said, Mr Kelly took us to the meaning of the word

“wages” in the award. There are a number of places in the
award where the word “wage” or “wages” are used.

There is reference to the word “wages” in clause 7(4) of the
award. By clause 7(4), where an employee does not give the
required notice of termination of services, then the wages pay-
able for the contract of service period may be forfeited. I think
that the meaning of “wages” there is clear. It means the actual
amount of monies due to be paid under the award for the work
done in the two week period.

In clause 7(5), the employer has an option to pay “the wages
payable for the contract of service” period in lieu of notice of
termination being given by either party. I think that “wages”
in that clause has the same meaning as I have just attributed to
it.

I am fortified in that view by clause 7(6) which requires an
employer who summarily dismisses an employee to pay “all
moneys owing up to the date of dismissal”. Thus, the amount
to be paid under that clause includes more than just “wages”
but all monies owing, whether wages or not. Of course, Mr
McCutcheon was not dismissed, but resigned.

Clause 8 of the award prescribes that the ordinary hours of
work shall be 38 per week, etc.

In clause 9(2) of the award, which prescribes weekend and
public holiday rates, there is prescribed a loading of 50 per-
cent of the ordinary wage, which I think, in the context of the
clause (see, too, clause 9(6)(d)) means the ordinary rate of
wage for the hours usually worked. That is what clause 8 seems
to me to prescribe.

Under clause 10 of the award, too, Mr McCutcheon worked
his ordinary rostered hours, it would seem. All work performed
beyond the ordinary rostered hours (see clause 22) attracts
overtime or time off in lieu.

Clause 17.—Payment of Wages requires wages to be paid
by cheque, direct transfer or in cash. The clause refers, too, to
deduction of wages.

By clause 17(6), there is a requirement that each employee
be provided with a pay advice slip. The pay advice slip is re-
quired to “detail”—

(a) the rate of wage;
(b) the hours worked, including overtime;
(c) the gross wage;
(d) the net wage;
(e) any allowances paid (also separately and signifi-

cantly);
as well as any deductions made and the composition of any
annual leave payment and the composition of any termination
payment.

Clause 17(2) prescribes that “wages” be paid fortnightly.
However, in clause 17(8) and (9) of the award the monies to

be paid upon two modes of termination of employment are
described not as “wages” but as “all moneys earned by or pay-
able to such employee”.

Clause 18 of the award would corroborate the view that,
generally, wages are given a narrow meaning in the award, a
meaning which would not take cognisance of “allowances”.

Interestingly, under clause 23 of the award, the wages record
to be maintained is required to contain, inter alia, the follow-
ing information—

“(g) The wages and any allowances paid to each employee
each pay period and any deductions made therefrom.”

In that subclause, the words “wages and “allowances” are
used separately, and required to be recorded separately, as they
are in clause 17(6) of the award.

Also under clause 23(5)(d), a record is to be maintained for
the duration of the employee’s employment requiring the re-
cording of, inter alia, the total “wages” paid each pay period.

Clause 27 of the award prescribes for what is called “Call
Allowance”.

CLAUSE 15
Clause 15 of the award is, of course, the clause alleged to

have been breached. Under the clause, subject to certain ex-
ceptions, a period of six weeks’ leave is required to be allowed
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by an employer to an employee after each period of 12 months’
continuous employment with that employer. None of the ex-
ceptions was said to apply to Mr McCutcheon.

Clause 15(2) is a most significant subclause. Under that
subclause, prior to commencing leave, the employee must be
paid for that period of leave. He/she must be paid at the wage
which the employee would have received had he/she not pro-
ceeded on leave (my underlining). In the case of rostered
employees, which Mr McCutcheon was, that wage must in-
clude the shift work and weekend penalties that employee
would have received had he/she not proceeded on leave (see
clause 15(2)(a)).

Alternatively (and clause 15(2)(b) is quite clearly an alter-
native, being preceded by the word “or” used obviously
disjunctively), the wage to be paid for, or at, the period of
leave, at the minimum weekly rate of wage, prescribed under
clause 18 to be paid for that employee’s class of work. Fur-
ther, the employee is also to be paid a loading of 17.5 percent
of the wage prescribed by clause 18 for two thirds of any leave
due in each year. However, for the remaining one third of the
leave due in each year, that employee must be paid according
to clause 15(2)(a), whichever is the greater. There are other
provisions relating to the loading (see clauses 15(2)(c) and
(d)).

Clause 15(3)(a) provides for the employee (where his/her
employment terminates, but not for misconduct) to be paid
one half of a week’s pay at the rate prescribed under clause
15(2) in respect of each month of “continuous service” for
which annual leave has not already been taken. A question
arose as to whether what Mr McCutcheon did represented “con-
tinuous service”, the respondent’s case being that it did not.

ALLOWANCE OR WAGE
The question is whether the amounts to be paid under clause

15 of the award were allowances or a wage. In my opinion,
the use of the word “wage” in clause 15 of the award, having
regard to the clauses which I have just mentioned where the
words “wages”, “allowances” and “moneys” are used, and
having regard to the meaning of the word as it is used in clause
15, the word “wages” in clause 15 means “wages” in the nar-
row and best known sense of that word. I am not persuaded
that the word “wages”, as it appears in clause 15, on the argu-
ments put to me, includes an “allowance”.

First, however, I will consider the meaning of “allowance”.
An “allowance” is defined in the “CCH Research Manual of
Industrial Law” to mean (see pages 4,003-4,004)—

“Payment to an employee in addition to ordinary wage
rate, usually as compensation for some particular disabil-
ity or aspect of work (eg heat, cold, isolation)—usually
expressed as monetary sum to be paid on hourly, daily or
weekly rate—introduced in 1983 as national wage fixing
principle and retained virtually unchanged in subsequent
systems.”

An allowance may form part of a salary (or wage) (see Met-
ropolitan Water Sewerage and Drainage Board v Histon and
Others [1982] 2 NSWLR 720 (CA)). That case referred to an
“allowance” for skill which might properly be said to be part
of a salary or wage in some circumstances. The word “allow-
ance” by definition is, in my opinion, not normally a wage or
part of the wage prescribed to be paid under an award or under
the subject award (see also the discussion in Terry Shields Pty
Ltd v Chief Commissioner of Payroll Tax (1989) 17 NSWLR
493 at 501 (SC of NSW) per Lee CJ at CL).

“Wages” means an agreement between an employer and
employee that an agreed amount of money shall be paid as
wages (see Terry Shields Pty Ltd v Chief Commissioner of
Payroll Tax (op cit) (SC of NSW)). “Wages” have been held
not to include payments which were not for labour (see Fisher
v TAB 77 WAIG 619 (FB)).

“Whenever a sum of money has these four characteris-
tics—first, that it is paid for services rendered; secondly,
that it is paid under some contract or appointment; thirdly,
that it is computed by time; and fourthly, that it is payable
at a fixed time—I am inclined to think that it is a salary,
and not the less so because it is liable to determination of
the will of the payer, or that it is liable to deductions. I do
not mean to say that it is a complete definition of a “sal-
ary”, or that it includes every kind of salary; but I think

that, whenever these four circumstances concur, the pay-
ment is a salary.”

(See In re Shine; ex parte Shine (1892) 1 QB 522 at 529 and
Nett v Howarth [1935] 53 CLR 55 (HC) per Rich J at page
60).

Therefore, giving “wages” its ordinary and natural mean-
ing, the amounts paid to Mr McCutcheon were clearly for
services rendered payable at a fixed time payable under an
award which applied by virtue of his contract of service, com-
puted by time, namely the number of hours worked and payable
at a fixed time (see TAB v Fisher (Appeal IAC 2 of 1997)
delivered 18 June 1997 (unreported) (IAC)). That is because
Mr McCutcheon worked 70 hours per fortnight. Mr
McCutcheon was to be paid fortnightly (see clause 17(7) of
the award). His ordinary hours of work, at least as prescribed,
were 38 hours per week not exceeding 10 per day (see clause
8 of the award). He was required to be paid a minimum rate
(see clause 18). After he had worked his ordinary hours, he
was required to be paid overtime (see clauses 8 and 10).

The ordinary hours of work are those set out in clause 8 of
the award, namely 38 per week, not exceeding 10 per day, to
be worked over not more than five days of the week.

Clearly, if what Mr McCutcheon was paid fulfilled those
criteria, and it did, then what was paid was a “wage” and not
an allowance.

It matters not that one amount was paid for 30 minutes of
activity and the rest, with the exception of attendance to actual
calls, was for inactivity.

I say that because the duties performed by Mr McCutcheon
were those which Burt CJ held to be time worked in Hospital
Employees’ Industrial Union of Workers, WA v The Proprie-
tor, Lee-Downs Nursing Home 57 WAIG 455 at 456 (IAC).
The whole of the time during which Mr McCutcheon was on
the premises fell within “his ordinary hours of work” within
the meaning of the award. What Mr McCutcheon did was what
the employee did in Hospital Employees’ Industrial Union of
Workers, WA v The Proprietor, Lee-Downs Nursing Home
(op cit) (IAC) with some insignificant difference. What Burt
CJ said at page 456 applied to Mr McCutcheon—

“In substance I understand him to be saying that only the
time spent during the night in attending patients was “time
worked” within the meaning of the award and as he was
unable to make a finding as to what that time was he dis-
missed the complaint. I am unable to agree with this. In
my opinion, once he held that the worker was on the
premises pursuant to instructions received from the em-
ployer “to report any emergencies which arose relative to
the inmates of the home” it follows that the whole of the
time during which she was on the premises pursuant to
those instructions was “time worked” within the mean-
ing of the award. It may be that an emergency seldom
arose and it may be that an emergency never arose but
that, I think, would make no difference. The worker was
not on call in the sense that she could be called upon by
the employer to work. She was, I think, under a continual
duty to act if called by a patient and she falls into the
category of persons who serve while waiting.”

What Wickham J said in dissent, in that case, does not as-
sist.

What Mr McCutcheon performed was “continual service”
within the meaning of clause 15(3)(a) of the award, on that
authority.

Applying those words to the award, one refers to the ordi-
nary hours which Mr McCutcheon worked under the award
and to clause 18 which prescribes the minimum wage provi-
sions. He could not be paid an amount less than clause 18
prescribed together with any necessary loading under clause
15(2)(b).

For the purposes of clause 15(3)(a) of the award, Mr
McCutcheon was paid a wage and that is what he would have
received had he not proceeded on leave. What he should have
been paid as a minimum wage was not what he was paid but
what clause 18 of the award required. However, quite clearly
under clause 15(2)(a) and (b), Mr McCutcheon was required
to be paid the rate of wage prescribed by clause 18 of the
award with the loadings prescribed in clause 15(2)(b), because
that would be greater than the actual wage which he was paid.
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Put another way, the amount required to be paid under clause
15(2)(b) was the wage prescribed by clause 18, plus a loading,
since it was greater than the amount prescribed to be paid un-
der clause 15(2)(a). That was required to be paid
notwithstanding whether the amounts actually paid were paid
as “allowances” or a “wage”. He was not and there was a clear
breach of clause 15(2), which is what the learned Industrial
Magistrate should have found.

I will turn later to the operation of clause 15(3)(a) of the
award.

CLAUSE 27
I now turn to clause 27 of the award. I drew the attention of

both advocates to difficulties which might arise with this provi-
sion on the hearing of this appeal. I should say that,
notwithstanding Mr Kelly’s submissions to the contrary, that it
is necessary to construe clause 27, and, indeed, a particular con-
struction of the meaning of clause 27 was central to both parties’
submissions on this appeal. On a fair reading, that clause does
not support the construction that what was paid to Mr
McCutcheon was an “on call allowance” either. Mr McCutcheon
worked at the hostel. It was, on the evidence, his place of work.
This meant being on the premises during his required working
period or “ordinary hours”. The hostel was not his residence. He
did not reside there. He resided somewhere else. (To reside means
to dwell permanently or for a considerable time; to have one’s
abode (see “The Macquarie Dictionary”, 2nd Edition). He worked
at the hostel and whilst there he was on duty. He had duties pre-
scribed for him during that time. It was, on the evidence, his
place of work ((ie) ordinary hours of work which it was not in
issue that he worked). He was not, within the plain meaning of
the words of clause 27, “an employee who resides at the hostel”.
Mr McCutcheon was not required to remain available for call
during any off duty period either, because his duty consisted of
being on the premises to answer calls, to check security and let
people onto and off the premises. Indeed, his duty statement (page
64 (AB)) describes the shift as “a sleep shift”, the only duties
being responding to emergency call buzzers and a security check.
Mr McCutcheon was not allowed to leave the premises. In other
words, the employee was on the premises to see to the needs of
the residents and to allow doctors and other persons on business
to come and go. The duties which he performed were those iden-
tified as work in Hospital Employees’ Industrial Union of
Workers, WA v The Proprietor, Lee-Downs Nursing Home (op
cit) (IAC). He was not “on call” at any time because he was not
“off duty”. He was “on duty”.

Mr McCutcheon, the employee, was performing work on
the authority of Hospital Employees’ Industrial Union of Work-
ers, WA v The Proprietor, Lee-Downs Nursing Home (op cit)
(IAC) which required under the award the payment of a wage
under clause 18 pursuant to the award.

An “on call” allowance, under clause 27 of the award, clearly
applies to a person who is not on duty and is absent from or
resides at his/her place of employment and who may be on
call ((ie) liable to be called back on to duty at specific times).

Further, the authorities which apply to “on call” allowances
reflect what I say this clause says (see Re Nursing Staff (Gov-
ernment General Hospitals) Award 1978 AILR 254, and
Municipal Officers’ Association of Australia v Melbourne and
Metropolitan Board of Works (1975) 165 CAR 478 and ETU
v Electricity Trust of SA (1961) 98 CAR 344, too).

What clause 27 prescribes is this.
Firstly, it applies to an employee who resides at a hostel. An

employee resides at a hostel if he/she dwells permanently or
for a considerable time or has his/her abode there (see “The
Macquarie Dictionary”, 2nd Edition)). Mr McCutcheon who
went there to work did not reside there.

Next, to be entitled to be paid under clause 27, an employee
must be residing at the hostel and be required to remain avail-
able for call during his/her off duty period. The clause applies
when an employee comes off duty at a hostel but is required to
remain on call ((ie) to answer calls even when off duty). Then
that person is entitled to an allowance to be paid for each hour
of call. (However, he/she would not seem to be liable to be
paid overtime, which was the point in cases such as HSOA v
Royal Perth Hospital and Others 62 WAIG 1679 and FLAIEU
v Anglican Homes for the Aged (Inc) and Others 63 WAIG
1462 (to which Mr Robertson referred us)).

Quite clearly, too, clause 27 means that a clause 27 “call
allowance” so called shall not be made for any period during
which the employee is required to work as the result of a re-
sponse to a call.

To construe clause 27 as I have done gives rise to no ambi-
guity or absurdity and gives no valid reason for me to resort to
extrinsic evidence.

CONCLUSIONS
The ordinary meaning of clause 27 of the award, construed

in the context of the whole of the award, cannot in any way
enable it to be applied to Mr McCutcheon’s employment in
this case. His duty statement confirms this. He was on duty
and not on call. All of that which he was paid was paid for
“wages” and not as an “on call” allowance. What Mr
McCutcheon was to be paid is regulated by other provisions of
the award. There could not therefore be a differentiation be-
tween the amount payable whilst Mr McCutcheon was merely
at the premises, and when he actually answered a call and at-
tended to it. Further, when it came to calculating the wage to
which he was entitled to be paid under clause 15(3) of the award,
it could not be anything other than that prescribed under clause
15(2)(a) or (b), and having regard to clause 18 of the award
and any other wage prescribing provisions. What Mr
McCutcheon was therefore entitled to was the greater amount
payable under clause 15(2)(a) or (b), namely the minimum wage
payable under clause 18 with a loading, the amount actually
paid to him under clause 15(2)(a) being less than that prescribed
to be paid under clause 15(2)(b). Clause 27 did not prescribe
what he was to be paid in the circumstances of this case.

The learned Industrial Magistrate erred in finding that the
time spent “on call” was not “continuous employment” within
the meaning of that phrase in clause 15(3)(a) of the award, for
those reasons. It is the law that clause 15(2) required Mr
McCutcheon to be paid at the rate prescribed in clause 15(2)(a)
or (b), whichever is the greater, he having resigned and thereby
terminated his employment under clause 15(3)(a). He was paid
a minimum of $7.93 per hour for all hours which he worked
and would have received such a wage had he not resigned.
The amount therefore paid was $555.10 per fortnight or
$277.55 per week. The minimum weekly rate, however, pay-
able under clause 18 of the award is $411.60 and that should
have been paid, together with the appropriate loading under
clause 15(2)(b).

There is no ambiguity, absurdity or inconsistency which
emerges when one gives the words of clause 27 of the award
their ordinary natural meaning, and to do so renders its mean-
ing consonant with that of the remainder of the award.

Clause 27 simply does not apply to Mr McCutcheon’s situ-
ation. He was required to be paid a wage under clause 18 of
the award and that amount formed the basis of what he was to
be paid under clause 15(2)(a) or (b) of the award. The pay-
ment of an “allowance” or a “wage” so called under clause 27
could not satisfy that requirement.

Insofar as it might be said to have been conceded that Mr
McCutcheon was entitled to be paid an allowance only, and
that clause 27 of the award gave rise to that entitlement, I
would not regard the Full Bench as bound by such a conces-
sion, since it would be contrary to law (see CEEEIPP&AWU
v Greenco Pty Ltd 77 WAIG 1104 (FB) and also Thomson
Australian Holdings Pty Ltd v Trade Practices Commission
and Others [1980-1981] 148 CLR 150 (HC)).

In relation to clause 15(3)(a) of the award, it is necessary to
say that Mr McCutcheon worked more than one month’s con-
tinuous service, that he lawfully terminated his employment,
and that he was entitled to be paid one half of a week’s pay as
prescribed in clause 15(2)(b) of the award in respect of each
completed month of continuous service for annual leave which
he had not taken.

Whether there was a breach of clause 18 of the award, in
that Mr McCutcheon was not paid the prescribed minimum
wage, is not a matter for the Full Bench to decide in this case.

I have considered all of the evidence, all of the submissions
and grounds of appeal and all relevant material. The Industrial
Magistrate erred in not finding that that requirement, the re-
quirement of clause 15(3)(a) of the award, had not been
complied with and that there was therefore a breach of the
award.
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I would uphold the appeal. I would set aside the decision of
the Industrial Magistrate and remit the complaint to the Indus-
trial Magistrate to hear and determine the same in accordance
with the reasons of the Full Bench and according to law.

THE SENIOR COMMISSIONER: This is an appeal from a
decision of the Industrial Magistrate’s Court to dismiss a com-
plaint made to it that the Respondent was in breach of the
Aged and Disabled Persons Hostels Award, 1987. The circum-
stances giving rise to that complaint can be stated shortly.

The Respondent provides hostel accommodation for returned
service personnel. Mr McCutcheon, a member of the Appel-
lant Union, was employed by the Respondent from 12 February
1994 to 13 January 1996. It is common ground that his em-
ployment was governed by the Aged and Disabled Persons
Hostels Award, 1987. At all material times he was employed
at the Respondent’s hostel as an Assistant Supervisor within
the meaning of the Award. He regularly worked a permanent
shift from 9.00 p.m. to 7.00 a.m. seven days a fortnight. Dur-
ing those hours he was required to be on the Respondent’s
premises and be in a position to respond immediately to calls
for assistance from residents of the hostel. In essence, apart
from ensuring soon after the shift commenced that the hostel
premises were properly secured, he was free to do what he
liked, so long as he was ready and able to respond to calls for
assistance from residents in the hostel. Indeed, the relevant
duty statement stipulated that as it was a sleep shift “there are
no duties apart from responding to emergency call buzzers”.

The parties appear to have approached the matter on the basis
that during the shift in question Mr McCutcheon was employed
primarily “on call” for which the Award, by Clause 27.—Call
Allowance, makes special provision. At the relevant time, that
clause provided as follows—

27.—CALL ALLOWANCE
An employee who resides at the hostel and who is re-
quired to remain available for call during her off-duty
period, shall be paid for each hour of such call at the rate
of 12.5% of the hourly wage rate, from time to time for
the Supervisor classification. Such payment shall not be
made for any period during which the employee is re-
quired to work as a result of a response to a call.

At all material times, whilst on call and not attending to a
call from a resident of the hostel, Mr McCutcheon was paid at
the rate of $7.93 per hour, which at the time equated with the
minimum hourly rate of pay prescribed under the Minimum
Conditions of Employment Act 1993 for adult employees. The
allowance provided by the Award was in the order of $1.40
per hour. When he attended a call out, Mr McCutcheon was
paid at the rate prescribed by the Award for an Assistant Su-
pervisor which, at the time of his dismissal, was $419.90 or
approximately $11.05 per hour. Where appropriate, he was, in
addition, paid penalty rates for attending to a call.

It is common ground that Mr McCutcheon resigned from his
employment with effect from 13 January 1996. The Award, by
subclause 15(3), makes provision for payment of untaken an-
nual leave upon resignation. Upon termination, Mr McCutcheon
was paid for untaken annual leave based on the period of the
time he spent attending to calls from residents in the hostel, and
his earnings during that time. No account was taken of remu-
neration he earned during the period he was “on call”.

The Appellant asserts, relying on the decision in The Hospi-
tal Employees’ Industrial Union of Workers, W.A. v. The
Proprietors, Lee-Downs Nursing Home (1997) 57 WAIG 455,
that the Respondent ought to have taken into account the time
he was “on call” and remuneration received during that pe-
riod. The Respondent, on the other hand, says that when Mr
McCutcheon was “on call” and not attending to a call, he was,
as Clause 27 of the Award suggests, off duty. Therefore that
period is not to be taken into account in assessing any annual
leave entitlement. The Respondent asserts that this is consist-
ent with the Award, which provides for the payment of an
allowance rather than a wage during the period of on call. If
contrary to its submission the period of on call is to be taken
into consideration, the Respondent further submits that in as-
sessing the annual leave liability the rate of remuneration
provided by Clause 27 should be used, rather than what the
Respondent suggests was the overaward payment paid by it to
Mr McCutcheon.

The entitlement to annual leave and payment therefor is gov-
erned by Clause 15.—Annual Leave of the Award. So far as is
material, that clause provides—

15.—ANNUAL LEAVE
(1) (a) Except as hereinafter provided, a period of six

consecutive weeks’ leave shall be allowed to
an employee by his/her employer after each
period of 12 months’ continuous employment
with such employer.

(b) Notwithstanding the provisions of paragraph
(a) of this subclause an employee employed
regularly in a non-client related position in-
cluding gardener, machinist, maintenance
employee and storesperson who is not required
to be available to work on any public holiday
named in Clause 9.—Weekend and Public
Holiday Rates of this award, shall be provided
a period of four consecutive weeks’ leave af-
ter each period of 12 months continuous
employment with such employer.
Provided that such an employee shall be paid
in accordance with subclause (4) of Clause
9.—Weekend and Public Holiday Rates of this
award for all public holidays.

(c) Where pursuant to paragraph (3) of subclause
2 Long Service of the Long Service Leave
Provisions published in Volume 66 of the
Western Australian Industrial Gazette at pages
1 to 4, the period of continuous service which
an employee has had with the transmittor (in-
cluding any such service with any prior
transmittor) is deemed to be service of the
employee with the transmittee, then that pe-
riod of continuous service shall be deemed to
be service with the transmittee for the purposes
of this subclause.

(2) Prior to commencing leave, each employee shall be
paid for that period of leave as follows—

(a) At the wage the employee would have received
had he/she not proceeded on leave. In the case
of rostered employees that wage shall include
the shift work and weekend penalties that
employee would have received had he/she not
proceeded on leave.
Where it is not possible to calculate the shift
and weekend penalties the employee would
have received, the employee shall be paid the
average of such payments made each week
over the four weeks prior to taking the leave;
or

(b) At the rate of wage shown in Clause 18.—
Wages of this award for his/her class of work
and in addition be paid a loading of 17.5 per-
cent of that wage for two-thirds of any leave
due in each year and for the remaining one-
third of the leave due in each year, be paid
according to paragraph (a) of this subclause
whichever is greater.

(c) Provided that employees to whom subclause
(5) of this clause applies may be paid a load-
ing of 17.5 percent for five-sevenths of any
leave due in each year in lieu of the two-thirds
of any leave due in each year.

(d) Provided further that the 17.5% loading pre-
scribed by this subclause shall not apply to
proportionate annual leave on termination.

(3) (a) Except as provided in paragraph (b) of this
subclause if after one month’s continuous
employment, an employee lawfully terminates
his/her employment or his/her employment is
terminated by the employer through no fault
of the employee, the employee shall be paid
one half of a week’s pay at the rate prescribed
by subclause (2) of this clause in respect of
each completed month of continuous service
for which annual leave has not already been
taken.
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Provided that employees to whom subclause
(5) of this clause applies, shall be paid for such
additional days’ leave as have accrued due
under that subclause at the date of such termi-
nation.

(b) An employee who is dismissed for miscon-
duct which occurred after the completion of a
12 month qualifying period, but before he/she
has taken leave in respect of that qualifying
period shall be given payment in lieu of that
leave.

(4) .......
(5) .......
(6) .......
(7) .......
(8) .......
(9) .......

The entitlement upon resignation to payment for accrued
pro rata annual leave is, as with the entitlement to paid leave
in circumstances where the employment continues, based upon
the employee being in “continuous employment” for more than
a month and on the employee lawfully terminating his em-
ployment. It appears to have been accepted that Mr
McCutcheon lawfully terminated his employment. Likewise,
it also appears to have been accepted that Mr McCutcheon
was continuously employed by the Respondent for the required
period. Certainly that was what the learned Industrial Magis-
trate indicated was his understanding and that fact was not
challenged before the Full Bench on appeal.

Although there was argument between the parties as to
whether, when Mr McCutcheon was on the Respondent’s
premises but not attending to a call, he was “off duty” or not,
that was raised in the context of the quantum of his entitle-
ment, not in a context of him having no entitlement at all.
Indeed, the agent for the Respondent acknowledged before
the learned Industrial Magistrate that Mr McCutcheon was in
continuous employment, even though much of it was spent
“off duty” (see: page 25 of the transcript). In any event, it is
trite to say that an employee who is off duty or otherwise not
performing work may nonetheless still be in continuous em-
ployment. Indeed, that is a common occurrence. Thus, for
example, the employee who was required to work only two
days in each week throughout the period of his employment
was held nonetheless to be continuously employed (see: F.C.
Bermingham v. C.J. Fancis [1975] AILR 796; and see too: Re
The Waterside Workers Award, 1960 (1961) 98 CAR 639).

That being the case, Mr McCutcheon, by virtue of subclause
15(3) of the Award, was entitled to be paid “one half of a week’s
pay at the rate prescribed” by subclause 15(2) of the Award
“for each completed month of continuous service for which
annual leave has not already been taken”. Although the ex-
pressions “continuous employment” and “continuous service”
are each used in subclause 15(3), in my opinion the latter ex-
pression should be read as being synonymous with “continuous
employment”. The rate specified in subclause 15(2) of the
Award is the higher of the rate specified in paragraph 15(2)(a)
or that in paragraph 15(2)(b). The rate specified in paragraph
15(2)(a) is “the wage the employee would have received had
he/she not proceeded on leave”. The rate specified in para-
graph 15(2)(b) is “the rate of wage shown in Clause
18.—Wages of this Award for his/her class of work”, together
with a loading of 17½ per cent of that wage for two-thirds of
the leave, although as is clear from paragraph 15(2)(d) that the
loading is not to be added in the case of proportionate annual
leave on termination. Thus, as I read the Award, for each month
of continuous service, Mr McCutcheon is entitled to be paid
one half of a week’s pay at the rate of wage he would have
received had he not resigned or one half of a week’s pay “at
the rate” of wage specified in Clause 18 of the Award, which-
ever is higher.

Much of the argument in this case centred upon the question
as to whether or not the payment made to Mr McCutcheon
whilst “on call” should be regarded as part of his wage for the
purposes of the formula contained in paragraph 15(2)(a) of
the Award. That formula is designed to ensure that when an
employee goes on annual leave he does not receive a lower
level of remuneration than when at work. The emphasis is on

the actual wage paid to the individual, rather than on the mini-
mum wage which the Award requires to be paid. The import
of such a provision was described by Keely J in Re The Vehi-
cle Industry—Repair, Services and Retail—Award 1976 (1979)
38 FLR 267 at 271 as follows—

“However, in my view, in using the words “the wages he
would have received”—instead of inserting words of limi-
tation qualifying the word “wages”—the draftsman
showed a clear intention to move from the concept of a
wage which the employer was obliged to pay as a matter
of law by reason of the award to a different concept of the
wages which the employee would have received as a
matter of fact had he not been on leave.”

I do not regard the on call allowance prescribed by Clause
27 of the Award as falling within the concept of “the wage”
for the purposes of that paragraph. Provision for the allow-
ance is not contained in the wages clause of the Award, as
frequently happens in other awards. Rather, the Award, by
making special and separate provision for the allowance, ap-
pears to treat it as being something separate and distinct from
the wage. There are numerous authorities to suggest that the
allowance separately established ought not be treated as part
of the wage (see for example: Kucks v. CSR Limited (1996) 66
IR 182; and see too: Terry Shields Pty Ltd v. Chief Commis-
sioner of Payroll Tax (1989) 96 FLR 134; Mutual Acceptance
Company Limited v. The Federal Commissioner of Taxation
(1944) 69 CLR 389). Furthermore, the express inclusion of
shift work and weekend penalty in paragraph 15(2)(a) sug-
gests that “the wage” for the purposes of that paragraph should
be confined to ordinary time earnings. Were it otherwise, those
additional inclusive provisions would largely be surplusage.
The Award expressly provides that the allowance is a special
payment to be made when an employee is “off duty” rather
than on duty as one might expect of a wage. Although each
award must be considered in light of its own terms, as a gen-
eral proposition payment for the leave is normally based on
the ordinary time earnings, excluding any special payments
which might accrue during that time (see: Annual Leave Cases
1971 (1972) 144 CAR 530, 544). Moreover, the history of the
allowance is such as to suggest to me that it ought not be con-
sidered to be part of the wage for these purposes. The allowance
was based on a similar allowance included in the awards gov-
erning nurses and nursing aides (see: Anglican Homes for the
Aged and Others v. Federated Liquor and Allied Industries
Employees’ Union of Australia, Western Australian Branch,
Union of Workers (1978) 58 WAIG 513). Those provisions, in
turn, were designed to ameliorate the impost of payments for
overtime following the decision of the Industrial Appeal Court
in Hospital Employees Industrial Union of Workers, W.A. v.
Oats Street Hospital (1976) 56 WAIG 1649 to which the Ap-
pellant referred (see: Minister for Health and Others v. Hospital
Employees’ Industrial Union of Workers, W.A. (1978) 58 WAIG
374). Indeed, when first inserted into the nursing awards, the
allowance was included in the overtime provisions of the rel-
evant awards. In essence, the allowance was designed to be a
substitute for the normal overtime provisions (see: Minister
for Health and Others v. Hospital Employees’ Industrial Un-
ion of Workers, W.A. (1978) 58 WAIG 1345; see too: Federated
Liquor and Allied Industries Employees’ Union of Australia,
Western Australian Branch, Union of Workers v. Anglican
Homes for the Aged (Inc.) Sundowner Centre and Others (1983)
63 WAIG 1462). In that event the allowance ought not be seen
as an ordinary time earning and thus, in the absence of some
express inclusion, ought not be considered to be part of the
wage for these purposes.

It might be suggested that what was paid to Mr McCutcheon
in the name of the allowance was not in fact an allowance, but
a remuneration in the nature of a wage because it was consid-
erably more than the prescribed allowance. Indeed, it might
not be without significance that what was paid to him as an
allowance equated with the minimum wage prescribed by the
Minimum Conditions of Employment Act 1993. Nonetheless,
these were not, for the reasons mentioned, ordinary time earn-
ings and therefore should not be taken into account for the
purposes of determining annual leave entitlements.

Thus, in my view, in computing “the wage”, for the pur-
poses of paragraph 15(2)(a) of the Award, no regard should be
had to the on call allowance payable under Clause 27 of the
Award.
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In my opinion, the matter does not end there. The Appellant,
although apparently conceding that Mr McCutcheon was on
call for much of the time, argued that, at least for the purposes
of annual leave, he was working during that time.

There can be little argument but that a person who is on call
can also be regarded as working in the ordinarily accepted
sense of the term (see: Minister for Health and Others v. Hos-
pital Employees’ Industrial Union of Workers, W.A. (supra);
and see too: Western Australian Police Union of Workers v.
The Honourable Minister for Police (1981) 61 WAIG 1906).
Nonetheless, the provisions of Clause 27 of the Award seem
to imply that an employee is only entitled to the on call allow-
ance when they are “off duty”. Furthermore, the clause, by its
reference to an employee being “required to work” in response
to a call, infers that he is not working unless and until re-
sponding to a call. Consistent with this the clause also appears
to indicate that when answering a call, an employee is no longer
to be paid the allowance, but instead presumably the normal
rate of pay under the Award. In all those circumstances, and
having regard to the general rule that a leave entitlement is
based on the ordinary hours of work, it may well be correct to
say that a person entitled to the allowance is not entitled to
have the period of on call included in the calculation for pay-
ment of annual leave.

However, in my view, although Clause 27 stipulates that to
be eligible to receive the on call allowance, an employee must
be “off duty”, it does not follow that everyone who is paid the
allowance is in fact off duty. In this case, having regard to the
obligations imposed on Mr McCutcheon by his roster, it is
questionable whether he was in fact “off duty” in the sense
that he was not working. The Award, unlike the Minimum
Conditions of Employment Act 1993, does not say that an
employee who resides at the workplace and remains on call is
not working. Rather, it simply specifies what a person who
fits that category is to be paid. All the indications are, having
regard to the decided authorities, that although described as
“off duty”, the entire shift nonetheless constituted the week’s
work for Mr McCutcheon. Indeed, in this respect it might not
be insignificant that the allowance paid to him during that time
when he was said to be off duty was equivalent to the mini-
mum rate of pay fixed by the Minimum Conditions of
Employment Act 1993.

If, as the Appellant contends, Mr McCutcheon’s working
week for the purposes of annual leave includes the entire pe-
riod of his on call shift, whether or not he was responding to a
call, the provisions of paragraph 15(2)(b) would seem to be
more relevant than the provisions of paragraph 15(2)(a). It is
common ground that the rate of pay paid to Mr McCutcheon
during that period was less than that prescribed by Clause 18
of the Award. Even if Mr McCutcheon is to be regarded as not
having been working whilst purely on call, it is arguable that
he still was entitled to be paid half of the full weekly wage
prescribed by that clause. Although it appears to have been
accepted by the parties that where a person works less than 38
hours per week, a week’s pay, for these purposes, should be
proportionately less than that for a 38 hour working week, the
basis for that is at best questionable. The Award only allows
for a proportionate payment of that kind in the case of part-
time employees. The arrangements under which Mr
McCutcheon was employed were not such as to bring him
within either of the two definitions of a part-time employee
contained in the Award (cf: subclauses 6(8) and 12(1)).

For the foregoing reasons, I would uphold the appeal and
remit the matter to the Industrial Magistrate’s Court to deter-
mine whether, having regard to his duties and responsibilities,
Mr McCutcheon was in fact off duty when simply “on call”
and not in fact on duty and thus working for the entire period
he was said to be rostered “on call”. The fact that Mr
McCutcheon may have been “on call” begs the question as to
whether or not he was working whilst on call.

I agree with the order proposed by His Honour the Presi-
dent.

COMMISSIONER SCOTT: I have read in draft form the
Reasons for Decision of the learned Senior Commissioner and
I agree with those Reasons and the solution suggested how-
ever, I wish to make an additional comment.

The parties have put to the learned Industrial Magistrate and
to the Full Bench a question relating to the calculation of

annual leave entitlement which arises from the set of circum-
stances and assumptions mutually agreed between them. The
vehicle for the question to be dealt with was the circumstances
of the employment of Mr McCutcheon. In some important
aspects those circumstances appear to ignore or to be in con-
flict with the assumptions put to the Magistrate and to the Full
Bench, such as the issue of whether Mr McCutcheon was in
fact residing at the hostel, was on call and off duty, and whether
the security round undertaken by him constituted ordinary
hours.

It is not possible to answer the question posed by the parties
using both the circumstances of Mr McCutcheon’s employ-
ment and the assumptions agreed between the parties.

The appeal ought to be upheld and the matter remitted to the
Industrial Magistrate.

THE PRESIDENT: For those reasons, the appeal is upheld,
the decision of the Industrial Magistrate set aside, and the com-
plaint remitted to the Industrial Magistrate to hear and
determine the same in accordance with the reasons of the Full
Bench and according to law.

Order accordingly
Appearances: Mr D J Kelly on behalf of the appellant.
Mr P G Robinson, as agent, on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Australian Liquor, Hospitality and Miscellaneous Workers’
Union, Miscellaneous Workers’ Division, Western

Australian Branch
(Appellant)

and

Australian Federation of Totally and Permanently
Incapacitated Ex-Service Men and Women Limited, Western

Australian Branch Incorporated
(Respondent).

No. 338 of 1997.

BEFORE THE FULL BENCH

HIS HONOUR THE PRESIDENT P J SHARKEY.
SENIOR COMMISSIONER G L FIELDING.

COMMISSIONER P E SCOTT.

9 July 1997.

Order.
THIS matter having come on for hearing before the Full Bench
on the 6th day of June 1997, and having heard Mr D J Kelly
on behalf of the appellant and Mr P G Robinson, as agent, on
behalf of the respondent, and the Full Bench having reserved
its decision on the matter, and reasons for decision being de-
livered on the 9th day of July 1997 wherein it was found that
the appeal should be upheld, it is this day, the 9th day of July
1997, ordered and directed as follows—

(1) THAT time be and is hereby extended to and includ-
ing the 17th day of March 1997 for the appellant
herein to file and serve appeal books.

(2) THAT appeal No 338 of 1997 be and is hereby up-
held and the decision of the Industrial Magistrate in
complaint No CP 122 of 1996 made on the 4th day
of February 1997 be and is hereby set aside and the
complaint be and is hereby remitted to the Industrial
Magistrate to hear and determine the same in accord-
ance with the reasons for decision of the Full Bench
and according to law.

By the Full Bench
(Sgd.) P.J. SHARKEY,

[L.S.] President.
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PRESIDENT—
Unions—Matters dealt with

under Section 66—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Peter Wallis Veenstra
(Applicant)

and

The West Australian Locomotive Engine Drivers’,
Firemen’s and Cleaners’ Union of Workers

(Respondent).

No. 1185 of 1997.

BEFORE HIS HONOUR THE PRESIDENT
P J SHARKEY.

9 July 1997.

Order.
THIS matter having come on for hearing before me on the 9th
day of July 1997, and having heard Mr P W Veenstra on his
own behalf as applicant and Mr D K Hathaway on behalf of
the respondent organisation, and the parties herein having con-
sented to waive the requirements of s.35 of the Industrial
Relations Act 1979 (as amended) (“the Act”), and the appli-
cant having sought leave to withdraw the application, and I
having determined therefor, pursuant to s.27(1)(a)(ii) and (iv)
of the Act, that I refrain from further hearing and determining
the matter, it is this day, the 9th day of July 1997, ordered and
declared that I refrain from further hearing and determining
application No 1185 of 1997 having given leave to the appli-
cant herein to withdraw the said application.

(Sgd.) P.J. SHARKEY,
[L.S.] President.

AWARDS/AGREEMENTS—
Application for—

BRADY’S BUILDING PRODUCTS
INDUSTRIAL AGREEMENT

No. AG 94 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters and
Plasterers Union of Workers

and

H B Brady Co Pty Ltd.

No. AG 94 of 1997.

Brady’s Building Products Industrial Agreement.

COMMISSIONER P E SCOTT.

8 July 1997.

Order.
HAVING heard Ms J Harrison on behalf of the Applicant and
Ms J L Dowling on behalf of the Respondent, and by consent,
the Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—

THAT the Brady’s Building Products Industrial Agree-
ment in the terms of the following schedule be registered
on the 19th day of June 1997.

(Sgd.) P.E. SCOTT,
[L.S.] Commissioner.

Schedule.

1.—TITLE
This Agreement will be known as the Brady’s Building Prod-

ucts Industrial Agreement.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Area and Parties Bound
4. Application
5. Duration
6. Dispute Settlement Procedure
7. Single Enterprise
8. Relationship With Awards
9. Productivity Initiatives

10. Wage Increase
11. Clothing and Footwear
12. Training Leave, Recognition Of Prior Learning
13. Seniority
14. Accumulated Sick Leave
15. Drug and Alcohol, Safety and Rehabilitation

Program
3.—AREA AND PARTIES BOUND

This is an agreement between The Western Australian Build-
ers’ Labourers, Painters & Plasterers Union of Workers (herein
after referred to as the “Union”) and H.B. Brady Co Pty Ltd
(herein after referred to as the “Company”) in the State of
Western Australia.

4.—APPLICATION
This Agreement shall be binding upon the Company, the

Union, its officers and members, and any person eligible to be
a member of the Union employed by the Company on work
covered by the terms of the Plaster, Plasterglass & Cement
Workers Award No. A29 of 1989 (the “Award”). There are
approximately 30 employees covered by this agreement.

5.—DURATION
This agreement shall commence from the first pay period

on or after the date of signing and shall continue in effect until
31 December 1997.

The parties agree to commence discussion on the terms and
conditions of any future agreement three calendar months prior
to the expiration of this agreement.

6.—DISPUTE RESOLUTION
In relation to any questions, disputes or difficulties arising

out of the operation of this Agreement the dispute settlement
procedure that shall apply shall be in the same terms as out-
lined in Clause 26.—Grievance and Disputes Procedure of the
Award. In addition to this dispute procedure, the consultative
committee may be included in the initial stage of the dispute,
where agreed to by the parties concerned.

7.—SINGLE ENTERPRISE
It is agreed that this Agreement applies in respect of a single

enterprise as defined in Clause 41A(2) of the WA Industrial
Relations Act 1979, as amended (the “Act”).

8.—RELATIONSHIP WITH AWARDS
This Agreement shall be read wholly in conjunction with

the Award. Where this Agreement is silent on rates of pay and
other matters pertaining to the employment relationship, the
Award shall apply. Where there is conflict between the rates
of pay, conditions, allowances and other matters in this Agree-
ment and the Award the Agreement shall apply.

9.—PRODUCTIVITY INITIATIVES
1. Quality Management and Continuous Improvement
The Company’s employees must be committed to substantial
and demonstrative gains relating to quality management and
continuous improvement.

2. Consultative Processes
Consultative committee processes will be put in place. The
consultative committee will consist of employee and manage-
ment representatives. Its function shall be to address a broad
range of issues aimed at improving safety, productivity, waste
and reject reduction, cost reduction, training, quality of prod-
ucts, quality of service, quality of management systems and
continuous improvement.
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3. Training Committee
A training committee will be established with the following
roles—

a) To assist in developing a Training Programme to meet
the skills needs of the Company, promote multi
skilling and provide opportunities for employees to
develop new skills and upgrade existing skills as re-
quired.

b) To recommend individual employees for training and
to monitor the ongoing effectiveness of training.

This training committee may be the consultative committee or
a sub committee determined by the consultative committee.

4. Punctuality.
Start and finish times will be adhered to.

5. Administrative instructions.
Administrative instructions will be adhered to.

6. Reduction of waste.
Waste, reject levels and production of poor quality materials
will be kept to a minimum.

7. Damage to Equipment and Products.
A substantial and demonstrative commitment to minimising
damage to equipment, tools, plant and products will be dis-
played.

8. Internal Communication.
A substantial and demonstrative commitment to improving
communication with internal customers and developing effec-
tive communication networks will be displayed.

9. Overtime.
All things being equal overtime shall be distributed equitably
and fairly, and in line with an employees skill and proficiency
level.

10. Leading Hand.
The appointment and role of Leading Hands shall be confirmed
by management, after consultation with the consultative com-
mittee.

11. Occupational Health and Safety.
OH&S Committee structure and dispute resolution procedures
shall be agreed by the Consultative committee within 8 weeks
of the registration of this agreement.

12. Tally System.
Changes to the tally system will be made through the con-
sultative committee process and the Union will be informed
of any such changes prior to their implementation.

13. Classification Structure.
Within the life of this agreement, an integrated classification
structure shall be developed through consultation with the
Consultative Committee. Employees will then be placed on
the classification structure, and will progress up the structure,
according to vacancies, skills and training undertaken.

10.—WAGE INCREASE
This Agreement provides for the increases in the hourly rate

resulting in the wage rates in the Appendix A—Wage Rates.

11.—CLOTHING AND FOOTWEAR
1. The following items will be supplied to each employee by
the Company and will be replaced on a fair wear and tear ba-
sis.

a) One pair of safety boots as soon as reasonably prac-
ticable. All efforts will be made by the Company to
provide the safety boots within five working days.

b) Two shirts and two pairs of trousers or shorts, or
overalls, as soon as reasonably practicable (normally
2 weeks).

2. The company will also make available to each employee,
when appropriate and requested by them, sun screen lotion
and sun brims to fit over safety helmets. Safety equipment
and wet weather clothing will also be provided as necessary.
3. If an employee resigns or leaves without notice within four
weeks of commencing employment 80% of the cost of the

clothing and footwear may be deducted from the employees
final payment.

12.—TRAINING LEAVE, RECOGNITION OF PRIOR
LEARNING

1. Training requirements and the involvement of individuals
in that training will be determined and prioritised in consulta-
tion with the Training Committee. Training courses shall be
recognised or accredited courses. This shall also include rec-
ognition of prior learning.
2. The Company shall be liable for any course costs and addi-
tional expenses associated with an employee’s attendance at a
course including—

course fees
course books and material
payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall be
defined as the agreement classification rate. Subject to the pro-
visions of the Award regarding sick leave and bereavement
leave payment shall be contingent on attendance.

It is agreed employees selected for training will participate
in the training.
3. Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.

13.—SENIORITY
1. The parties agree the continuity of employment is desirable
wherever possible, and that where it is not possible, employ-
ees will be retrenched in order of seniority.
2. When applying the “first on last off” principle it is agreed
that it is subject to the caveat of “all things being equal”.
3. It is recognised that from time to time instances may arise
where the employee’s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with
Clause 6—Dispute Settling Procedure.
4. An employee who has been retrenched by the Company
shall generally have preference and priority for re-employ-
ment by the Company. Where an employee is re-employed
within a period of six months the employee shall maintain all
entitlements that had accrued prior to their retrenchment other
than those paid out at the time of their retrenchment.

14.—ACCUMULATED SICK LEAVE
At the anniversary of an employees commencement date with

the Company, the employee can request that unused sick leave
from the year just ended, to a maximum of five days, be paid
out providing that a minimum of ten sick days are held in
reserve.

In the event the employee makes such a request, the em-
ployee’s accumulated sick leave credits will be debited by the
amount of sick leave days paid out.

This option may only be exercised at the anniversary of an
employees commencement date. If the employee does not wish
to avail himself/herself of this payout at that time their unused
sick leave will carry over into the next year. Payouts of un-
used sick leave can not be requested at a later date throughout
the year, the option will apply again at the employee’s next
anniversary of employment.

Unused sick leave can be paid out only and time off in lieu
is not an option.

The Company adopts this procedure as an incentive for em-
ployees to take genuine sick days only thus reducing
unnecessary down time.

15.—DRUG AND ALCOHOL PROGRAM
The parties are committed to developing a Drug and

Alcohol program. The program will be determined by the
OH&S Committee.
Signed for and on behalf of—
The Union: ........(signed)..................................

Common Seal
Date: 3/4/97

.....KIM YOUNG...........................
(Print name)
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The Company: ........(signed)..................................
Date: 25/3/97

....GREGORY JOHN O’NEIL.......
(Print name)

APPENDIX A—WAGE INCREASE

BASE WAGE PER WEEK (38 Hrs)
1996 1/02/97 1/06/97 1/10/1997

Casters $414.21 $430.30 $446.38 $462.47
Labourers $414.21 $430.30 $446.38 $462.47
Employee A $426.24 $480.19 $498.14 $516.09
Employee B $465.24 $481.75 $498.27 $514.78
Employee C $499.32 $517.27 $535.22 $553.17
Employee D $660.06 $673.52 $686.99 $695.96
Employee E $656.83 $673.87 $688.78 $701.56
Employee F $614.03 $630.12 $646.20 $658.27
Employee G $696.16 $709.62 $723.09 $732.06
Employee H $689.33 $705.84 $718.23 $730.62
Employee I $795.75 $812.79 $825.57 $834.09
Employee J $437.65 $444.81 $451.96 $459.12

Employees are identified by reference to correspondence
between the Union and the Company. The intention is to keep
confidential any information pertaining to this schedule and
individuals wages.

BROWNBUILT METALUX INDUSTRIES
ENTERPRISE BARGAINING AGREEMENT

1997/1999.
No. AG 133 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers—Western Australian

Branch

and

Brownbuilt Metalux Industries and Others.

No. AG 133 of 1997.

Brownbuilt Metalux Industries Enterprise Bargaining
Agreement 1997/1999.

10 July 1997.

Order.
HAVING heard Mr G.C. Sturman as agent for the Applicant
and Mr N.E. Savage as agent for the Respondent, and by con-
sent, the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act, 1979, hereby orders—

THAT the agreement made between the parties in the
terms of the following schedule and lodged in the Com-
mission on the 1st day of July, 1997 and subsequently
amended, entitled Brownbuilt Metalux Industries Enter-
prise Bargaining Agreement 1997/1999 be registered as
an industrial agreement and replaces the Brownbuilt
Metalux Industries Enterprise Bargaining Agreement
1995/1997, No. AG 122 of 1995.

(Sgd.) G.L. FIELDING,
[L.S.] Senior Commissioner.

Schedule.

1.—TITLE
This agreement shall be known as the Brownbuilt Metalux

Industries Enterprise Bargaining Agreement 1997/1999.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Area and Scope
4. Relationship to Other Awards
5. Term
6. Single Bargaining Unit
7. Objectives
8. Continuous Improvements
9. Hours

10. Flexibility
11. Absence Through Illness
12. Smoking Policy
13. Occupational Health and Safety
14. Training
15. Wages
16. Grievance Procedure
17. No extra claims
18. Journey Cover
19. Bereavement Leave
20. Long Service Leave
21. Superannuation
22. Signatories to this Agreement

Schedule A.—Wage Schedule

3.—AREA AND SCOPE AND PARTIES BOUND
1) This agreement shall apply to employees of Brownbuilt

Metalux Industries (the company) who are, or who are eligi-
ble to be, members of the Automotive, Food, Metal,
Engineering, Printing and Kindred Industries Union of Work-
ers Western Australian Branch; Transport Workers’ Union of
Australia, Industrial Union of Workers’, Western Australian
Branch; and The Shop Distributive and Allied Employees’
Association of Western Australia.

2) This agreement applies to approximately 47 employees.
3) The parties to this agreement shall be—

Brownbuilt Metalux Industries
25 Guthrie Street
OSBORNE PARK WA 6017
Automotive, Food, Metal, Engineering, Printing
and Kindred Industries Union of Workers Western
Australian Branch
111 Hay Street
WEST PERTH WA 6005
Transport Workers Union of Australia
Industrial Union of Workers WA Branch (TWU)
3rd Floor, Labour Centre
82 Beaufort Street
PERTH WA 6000
The Shop, Distributive & Allied Employees
Association of WA (SDA)
2nd Floor, 256 Adelaide Terrace
PERTH WA 6000

4.—RELATIONSHIP TO OTHER AWARDS
1) This agreement shall be read wholly in conjunction with

the Metal Trades (General) Award 1996 No.13 of 1965, The
Shop and Warehouse (Wholesale and Retail Establishments)
State Award 1977 No.R32 of 1976 and the Transport Workers’
(General) Award No.10 of 1961 with respect to those employ-
ees bound by those awards.

2) Where there is any inconsistency between this agreement
and the aforementioned awards this agreement shall prevail to
the extent of such inconsistency.

5.—TERM
1) This agreement shall operate from the date 30th June 1997

until 30 June 1999 and shall remain in force after 30 June
1999 until replaced or either party gives two months notice of
intention to withdraw from the agreement. The agreement will
be ratified in the WA Industrial Commission.

2) Not later than one month prior to the expiration of this
agreement, the parties will confer to assess progress made and
the renewal or otherwise of the document.

6.—SINGLE BARGAINING UNIT
1) a) The employers and employees are committed to the

process of enterprise bargaining and to continue with this
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process the Joint Consultative Committee (JCC) shall con-
tinue to meet on a regular basis during the life of this agreement.

b) The JCC shall comprise the Departmental Head of Proc-
ess, Departmental Head of Despatch and the representative of
each of the teams identified in subclause (4) hereof.

2) Specific matters for the JCC shall be to—
a) Discuss the performance of the business which will

include assessment of the business in financial, man-
ning and equipment performance terms.

b) To review productivity methods and make adjust-
ments by using time and motion studies in all areas.

c) Consider issues relating to the morale of employees,
including their expectations and needs.

d) Aim to implement a further Enterprise Bargaining
Agreement at the expiration of this agreement.

3) Issues of discussion by the JCC shall include—
a) Performance in regard to employees.
b) Organisational structure

4) a) The workforce is comprised of four sections—
i) Paint area

ii) Process area
iii) Assembly
iv) Stores and Despatch

b) These teams shall meet with their departmental manager/
supervisor to—

i) Review performance of the team
ii) Consider ways of improving team performance

iii) Define meeting procedures
iv) Multi-skill the workforce
v) Monitor systems expenditure/performance

vi) Review rosters and absenteeism
vii) Review operating procedures and monitor compli-

ance with same
viii) Review training needs and certification

7.—OBJECTIVES
1) The employers and employees agree that by consultation,

mutual trust and improved quality of employment, productiv-
ity, competitive position and long term growth will be gained.

2) Short Term Objectives—
a) To increase productivity and efficiency to enable the

company to achieve a reduction in manufacturing
times.

b) Gain a commitment to continuous improvement
c) Increase individual awareness and responsibility to

quality
d) Maximise flexibility
e) Be more responsive to the needs of employees

3) Long Term Objectives—
a) To enhance the culture and attitudes of all employ-

ees and create a sense of pride and belonging to the
company

b) Increase the skill levels of all employees so they may
be utilised thus increasing opportunities for new ca-
reer paths as well as adding internal mobility

c) Increase competitiveness
d) Improve job satisfaction

8.—CONTINUOUS IMPROVEMENTS
All employers and employees covered by this agreement are

committed to becoming actively involved in the Enterprise
Bargaining Agreement.

9.—HOURS
The employers and employees agree that flexibility in start-

ing and finishing times and the taking of meal breaks is
necessary for effective implementation of productivity and
efficiency, provided that any arrangements shall not conflict
with the spread of hours as defined in existing relevant awards.
Provided that flexibility provisions to spread the hours which
exist in parent awards shall not be limited.

10.—FLEXIBILITY
The parties and employees agree that there will not be any

lines of demarcation between classifications covered by this
agreement, subject to skills competency, safety and legislative
requirements.

11.—ABSENCE THROUGH ILLNESS
1) The employers and employees recognise that less absence

through illness will contribute to the productivity of the enter-
prise and will therefore work towards a reduction in sick leave.

2) It is agreed that any extended periods of sick leave with a
doctors certificate shall not affect this agreement towards re-
ducing absenteeism (3 days or more).

12.—SMOKING POLICY
The company and all its employees are committed to ensur-

ing that the workplaces are a safe smoke free area.

13.—OCCUPATIONAL HEALTH AND SAFETY
The employers and employees recognise the need to improve

occupational health and safety in the workplace by minimis-
ing lost time through injuries to 25 days or less per year by the
introduction of suitable programmes.

14.—TRAINING
1) The employers and employees to this agreement accept

that in order to meet changes in technology, equipment and
work patterns, training procedures must be adopted.

2) Such a policy would comprise but not be restricted to,
courses conducted, wherever possible, during normal work-
ing hours.

15.—WAGES
Employees will receive a 9% wage increase as set in Sched-

ule A hereof, payable in three instalments, as follows—
1) 3% from the first pay period as from 1 July 1997.
2) 3% payable not earlier than 1 March 1998 subject to

comparable improvements in all product times and
costs for the wage instalments to be achieved.

3) 3% payable not earlier than 1 November 1998.

16.—GRIEVANCE PROCEDURE
1) a) Should any matter arise which gives cause for concern

to an employee, or group of employees, the matter shall be
raised with the immediate supervisor who will investigate the
problem and take all reasonable steps to reply to employees as
soon as possible.

b) If a reply cannot be given by the end of the employee’s
next ordinary working shift, a progress report will be given by
the supervisor.

2) a) Failing agreement being reached when the employee
has been given a reply, the matter may then be raised with the
Manufacturing Manager, or his/her equivalent, who will en-
deavour to reply as soon as possible.

b) If a reply has not been forthcoming by the end of the next
ordinary working day, a progress report will be made avail-
able to the employee who raised the complaint.

3) a) Should agreement not be reached between the employ-
ees and the Manufacturing Manager, the union concerned will
be contacted with a view to discussions being held between
the parties.

b) The matter and all relevant circumstances relating to it
shall then be fully reviewed by management of the company
and the union concerned an all steps taken in an endeavour to
resolve the matter.

c) Depending on the prevailing circumstances, there may or
may not be need for the company’s Industrial Relations De-
partment to become involved.

4) a) Failing agreement being reached between the company
and the union concerned, the matter shall be referred to the
Western Australian Industrial Relations Commission for reso-
lution.

b) Until the matter has between satisfactorily resolved by
the procedures outlines, normal work will continue with no
restrictions (e.g. go slow)

c) A union representative may be in attendance at any stage
of these procedures, if specifically so requested by the em-
ployee concerned.
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17.—NO EXTRA CLAIMS
During the term of this agreement no extra wage increase

will be sought or granted except for those provided under the
terms of this Agreement, National Wage Case excluded.

It is a term of the agreement that the Unions will not pursue
extra claims either award or over award, for the life of this
Agreement.

18.—JOURNEY COVER
The company will cover employees for journey cover for

their most direct route to and from work for the duration of
this agreement. The company shall provide an insurance policy
with MMI for journey cover on option ‘A’.

19.—BEREAVEMENT LEAVE
1) An employee, other than a casual employee, shall, on the

death within Australia of a wife, husband, father, mother,
brother, sister, child or step-child, grandparents and grandpar-
ents in-law be entitled, on notice, to leave up to and including
the day of the funeral of such relation and such leave shall be
without deduction of pay for a period not exceeding the number
of hours worked by the employee in two ordinary working
days. Proof of such death shall be furnished by the employee
to the satisfaction of the employer.

2) Payment in respect of compassionate leave is to be made
only where the employee otherwise would have been on duty
and shall not be granted in any case where the employee con-
cerned would have been off duty in accordance with any shift
roster or on long service leave, annual leave, sick leave, work-
ers’ compensation, leave without pay or a public holiday.

3) For the purposes of this clause, the pay of an employee
employed on shift work shall be deemed to include any usual
shift allowance.

20.—LONG SERVICE LEAVE
i) Long service will accrue at 1.3 weeks per year of service
ii) Long service 13 weeks—10 years
iii) Pro-rata after 8 years
iv) Introduction of long service leave, specified in paragraph

(ii) and (iii) will commence at 1 April 1998.
v) The remaining conditions of the long service leave provi-

sions set out in volume 66 of the WA Industrial Gazette pays a
1 to 4 will continue to apply.

21.—SUPERANNUATION
In the event that legislation comes into force which has the

affect of overriding, changing or suppressing the relevant su-
perannuation award (in this case the Email Limited
(Superannuation) Award 1987 [Federal] as at 1st June 1997),
then the terms of the relevant superannuation award prior to
this event shall continue to apply as terms of this agreement.

22.—SIGNATORIES TO THIS AGREEMENT
For and on behalf of Brownbuilt Metalux Industries

(indecipherable)
 State Manager

For and on behalf of the Automotive, Food, Metal,
Engineering, Printingand Kindred Industries
Union Western Australia Western Australian Branch

J. Sharp-Collett 19/6/97

For and on behalf of The Shop, Distributive
and Allied Employees’ Association of Western Australia

Joseph Bullock

For and on behalf of the Transport Workers’ Union of
Australia, Industrial Union of Workers,
Western Australian Branch

(indecipherable)
Common Seal

Dated this _____________ day of ______________ 1997

SCHEDULE A—WAGE SCHEDULE.
Wage Group Current 3% 3% 3%

C13 $418.50 $431.05 $443.98 $457.29
C12 $446.00 $459.38 $473.16 $487.35
C11 $471.60 $485.74 $500.31 $515.31
C10 $510.20 $525.50 $541.26 $557.49
C9 $536.10 $552.18 $568.74 $585.80
C8 $561.60 $578.44 $595.79 $613.66

Warehouse $447.40 $460.82 $474.64 $488.87
Trans Drivers $457.00 $470.71 $484.83 $499.37

CLEANAWAY TECHNICAL SERVICES
FORRESTDALE ENTERPRISE BARGAINING

AGREEMENT 1997.
No. AG 134 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers—Western Australian

Branch

and

Cleanaway Technical Services.

No. AG 134 of 1997.

Cleanaway Technical Services Forrestdale Enterprise
Bargaining Agreement 1997.

10 July 1997.

Order.
HAVING heard Mr G.C. Sturman as agent for the Applicant
and Mr A.J. Hendry as agent for Respondent, and by consent,
the Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—

THAT the agreement made between the parties in the
terms of the following schedule and lodged in the Com-
mission on the 1st day of July, 1997 entitled Cleanaway
Technical Services Forrestdale Enterprise Bargaining
Agreement 1997 be registered as an industrial agreement
and replaces the Cleanaway Technical Services
Forrestdale Enterprise Bargaining Agreement 1995, No.
AG 85 of 1995.

(Sgd.) G.L. FIELDING,
[L.S.] Senior Commissioner.

Schedule.

1. — TITLE
This Agreement shall be referred to as the Cleanaway Tech-

nical Services Forrestdale Enterprise Bargaining Agreement
1997.

2. — ARRANGEMENT
1. Title
2. Arrangement
3. Area and Scope
4. Relationship to Parent Award
5. Parties Bound
6. Term of Agreement
7. Application
8. Commitment to Change
9. Workplace Monitoring Committee

10. Training
11. Manning
12. Hours of Work
13. Annual Leave
14. Sick Leave
15. Performance Indicators
16. Wage Implementation
17. Payment of Wages
18. Settlement of Disputes
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19. Employee Counselling Procedure
20. Redundancy
21. No Further Claims
22. Non Precedent
23. Signatures to Agreement

Appendix A : Classification Definitions
Appendix B : Average Productivity Worksheet

3. — AREA AND SCOPE
(1) This agreement shall apply to employees of Cleanaway

Technical Services Waste Treatment Plant in Waterworks Road,
Forrestdale, as defined in Appendix A hereto.

(2) The agreement shall apply to an estimated 15 people.

4. — RELATIONSHIP TO PARENT AWARD
This agreement shall be read wholly in conjunction with the

Metal Trades (General) Award No.13 of 1965; provided that
where there is any inconsistency, this agreement shall prevail
to the extent of such inconsistency.

5. — PARTIES BOUND
This agreement shall be binding upon —

(1) The Automotive, Food, Metals, Engineering, Print-
ing and Kindred Industries Union of
Workers—Western Australian Branch (the union).

(2) Brambles Australia Limited for the operations of its
Cleanaway Division, Cleanaway Technical Services
(CTS), Forrestdale, Western Australia.

(3) All employees of CTS engaged in classifications
specified by this agreement in Appendix A.

6. — TERM OF AGREEMENT
This agreement shall come into operation on the first pay

period commencing on or after the date of ratification by the
Western Australian Industrial Relations Commission and shall
operate for a period of thirty six months. At the expiration,
this agreement shall lapse.

7. — APPLICATION
(1) The industry and callings covered by this Agreement is

in or in connection with the collection, transportation and/or
treatment, disposal or recycling of solid or fluid industrial,
commercial or domestic waste, refuse, garbage, sullage, sew-
age and any other like material whether in its raw state or
natural state, wholly or partly manufactured state or decom-
posed or partly decomposed state.

(2) The general terms and conditions of employment of per-
sons covered by this Agreement shall be those prescribed by
the Metal Trades (General) Award No.13 of 1965.

8. — COMMITMENT TO CHANGE
(1) The parties agree to a commitment to change by estab-

lishing work practices aimed at increasing productivity and
efficiency in the work place.

(2) The commitment incorporates but is not limited to :
(a) The introduction of new equipment to improve the

efficiency of waste collection ,treatment and disposal
operations and to aid and assist in the maintenance
of existing equipment.

(b) Joint examination of equipment and operational
methods and procedures in place at the time of any
re-tender or new tender to maximise opportunities
for success and business growth.

(c) Joint examination of equipment utilisation, opera-
tional methods and procedures and operational
structure, including classification definitions (Appen-
dix A), for existing operations to increase service
quality, efficiency, productivity and competitiveness
to promote business expansion.

(d) The training of employees in operational methods
and procedures, including team performance, to en-
able them to identify and advise on potential for
improvement in productivity and efficiency in the
work place.

(e) Flexibility in working hours. This includes agree-
ment that an employee recalled to work overtime as
a “call-out” will perform all tasks which reasonably
arise during the period of the “call-out”.

9. — WORKPLACE MONITORING COMMITTEE
(1) The parties have agreed that the local committee consist-

ing of management and supervisory representatives and
employees will be continued and meet regularly to review sta-
tistics provided to measure performance. The committee will
report its findings to the company and employees.

(2) This committee will have the responsibility of ensuring
that all components of this agreement are achieved.

(3) The committee will also have the responsibility of en-
suring that further levels of quality, productivity and efficiency
are achieved to establish a further Agreement subsequent to
this Agreement.

(4) The committee will have the further responsibility of
ensuring that cost savings, once established and achieved, are
maintained.

(5) A working party to include employees and supervisory
representatives will be formed and will report to the monitor-
ing committee.

(6) It is the responsibility of the working party to :
(a) Assist the committee in establishing areas of poten-

tial cost saving and monitoring these.
(b) Assist the committee in monitoring levels of quality,

productivity and other areas of operations as the com-
mittee sees fit to delegate.

(7) In establishing areas of potential cost saving the com-
mittee shall have regard to the “commitment to change”
subclause 8(2) of the Agreement.

10. — TRAINING
(1) The Company is committed to training its employees

and will therefore support appropriately approved training,
including relevant Union-provided training in accordance with
the Company goals and objectives. Company training, is de-
signed to enhance the current employment and career
development of each individual to an acceptable industry stand-
ard.

(2) Wherever possible courses will be conducted during
normal working hours, without loss of normal rostered hours
for participating employees.

(3) Any facilitated job specific training course undertaken
that results in hours worked being in excess of normal rostered
hours shall be paid at normal time.

11. — MANNING
(1) Manning shall at all times be set in regard to —

(a) Occupational Health and Safety requirements;
(b) requirements of clients;
(c) viability of the business and at the discretion of man-

agement.
(2) (a) Nothing in this agreement shall be designed to delib-

erately reduce permanent employment at the Forrestdale
facility.

(b) Should circumstances arise where the number of perma-
nent positions is in excess of the needs of the business CTS
shall :

(i) Notify the monitoring committee and the union of
this fact

(ii) As far as practicable seek, through consultation, to
deal with the matter by —
(A) Natural attrition.
(B) Where available and commercially sound,

transfer to alternative meaningful work that
the employee is both capable of performing
and is qualified to perform.

(C) Early retirement.
(D) Redundancy.

(iii) The above undertakings are on the understanding that
all parties recognise their security to the financial
viability of the business and the issue of such under-
takings is dependent upon —
(A) Proper consultation and cooperation in meas-

ures designed to improve the viability of the
business.
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(B) Employees shall be encouraged to undertake
suitable training to enable flexibility between
systems.

(C) Recognition that maximum use must be made
of the 38 ordinary hours of permanent employ-
ees.

12. — HOURS OF WORK
(1) The parties agree that flexibility in starting and finishing

times of normal working hours is necessary for the effective
implementation of increased productivity and efficiency, pro-
vided that such starting and finishing times do not conflict
with the provisions of the award.

(2) Starting times for the next day will be allocated prior to
signing off at the end of each day by agreement.

13. — ANNUAL LEAVE
(1) Annual leave will be allocated in pre-planned blocks

e.g.
(a) one block of four weeks;
(b) two separate blocks of two weeks;
(c) one block of three weeks and one week by itself;

which when decided must add up to 4 weeks’ per annum or up
to their entitlement.

(2) The department manager will review the applications
and establish the roster keeping in mind the minimum man-
ning requirements should be maintained. Applications should
be submitted one month prior to taking leave.

(3) (a) Provided that should special circumstances arise an
employee may seek to change the timing and the length of
leave subject to approval by the department manager.

(b) Provided further that should business requirements ne-
cessitate the change of this practice, the matter will be discussed
between the parties prior to the implementation of any change.
Any disagreements on proposed changes shall be processed
through the Disputes Settlements Procedure.

14. — SICK LEAVE
(1) That parties to this agreement recognise that a reduction

in time lost through sick leave will benefit productivity of the
organisation.

(2) A target of single sick leave days has been agreed upon
by the Committee and employees are committed to achieving
this target (see Clause 16). Genuine sickness leading to an
extended period of leave would not be included in this annual
target.

(3) In circumstances where any employee is unable to
attend for duty at the designated start time, for any reason,
such employee will notify a company representative prior
to the next shift commencement, or within the first hour of
operations, unless circumstances prevent such communi-
cation.

15. — KEY PERFORMANCE INDICATORS (KPIS)
There is commitment to existing KPIs and the development

and implementation of new KPIs designed to improved the
productive performance of the enterprise. The KPIs will be
monitored on a regular basis and urgent action taken to correct
any deviation from targets.

16. — WAGE IMPLEMENTATION
(1) Wage rates determined in accordance with this agree-

ment flow on from the 1995 agreement, and sets the basis of
the 1997 EBA, as tabulated below:

Grade Base Supple- Special 1, 2 & 3 Previous Current
Award mentary Rates & Safety Net EBA Gains Total Rate

Pay Provisions Adjust- per Week
ments

1 (C12) $319.20 $45.40 $23.24 $24.00 $59.20 $471.04
2 (EBA) $329.30 $46.80 $23.24 $24.00 $65.60 $488.94
3 (C11) $337.40 $48.10 $23.24 $24.00 $72.00 $504.74
4 (EBA) $349.70 $50.10 $23.24 $24.00 $73.26 $520.30
5 (C10) $365.20 $52.00 $23.24 $24.00 $74.46 $538.90
6 (C9) $383.50 $54.60 $23.24 $24.00 $78.02 $563.36
7 (C8) $401.70 $57.20 $23.24 $24.00 $81.55 $587.69

(2) Increases in the ordinary rates of pay of 3% will be paid
upon ratification of the agreement by the Western Australian

Industrial Relations Commission. A further five increases will
flow on at 6 monthly intervals as tabulated below:

RATES OF PAY (WEEKLY)
Grade Current Jun-97 Dec-97 Jun-98 Dec-98 Jun-99 Dec-99

Total Rate 3% 2% 3% 2% 3% 2%
Increase Increase Increase Increase Increase Increase

1 $471.04 $485.17 $494.87 $509.72 $519.91 $535.51 $546.22
2 $488.94 $503.61 $513.68 $529.09 $539.67 $555.86 $566.98
3 $504.74 $519.88 $530.28 $546.19 $557.11 $573.82 $585.30
4 $520.30 $535.91 $546.63 $563.03 $574.29 $591.52 $603.35
5 $538.90 $555.07 $566.17 $583.16 $594.82 $612.66 $624.91
6 $563.36 $580.26 $591.87 $609.63 $621.82 $640.47 $653.28
7 $587.69 $605.32 $617.43 $635.95 $648.67 $668.13 $681.49

(3) The above increases are based on the following out-
comes :

(a) the percentage increases paid as wages each period
is sustained by productivity increases (minimum of
5% per annum, on average over three years);

(b) where the productivity increases fall short of the
minimum 5%, management will explore initiatives
that will provide the required productivity improve-
ments in consultation and with the support of all
employees;

(c) productivity shortfalls must be addressed and recti-
fied within two months.

(4) The basis for Average Productivity calculations are shown
in Appendix B.

(5) A flat weekly presentation allowance of $20 shall be paid
to employees who

(a) attend work for the complete weekly pay period
which includes RDOs;

(b) present for work daily on time in a neat clean change
of clothes;

(c) this allowance will not apply to any weekly pay pe-
riod which includes any form of leave; and

(d) in extenuating circumstances the relevant System or
Branch Manager can grant the presentation allowance.

17. — PAYMENT OF WAGES
(1) CTS utilises a system of electronic funds transfer (EFT)

or direct deposit for the payment of wages to all employees.
(2) Wages shall be available in the employee’s nominated

bank account by 12:00 noon on Thursday of each week. Should,
for any reason, the pay not be in an employee’s bank account
by that time the Company shall undertake to immediately rem-
edy the situation and where necessary advance cash to the
employee(s) concerned.

(3) CTS shall assist in the cost of Government charges (be
that Commonwealth FID or State BAD) or financial institu-
tion and/or bank account service fees that may be charged
against the employee’s current financial institution and/or bank
account by means of a payment of a single lump sum annually
of an amount of $20.00. This amount shall be reviewed annu-
ally by the workplace committee.

18. — SETTLEMENT OF DISPUTES
The following procedure shall apply in the event of an in-

dustrial issue arising—
(1) The matter first be discussed between the employee

and his/her immediate supervisor. At the employee’s
option his/her delegate may also be present. This will
be followed by a 24 hour cooling off period.

(2) If not settled, the matter shall be submitted by the
duly elected delegate to the manager. This will be
followed by a 24 hour cooling off period.

(3) If not settled the delegate shall seek the assistance of
the state secretary of the union and the manager may
seek to involve the state manager in this matter. This
will be followed by a 24 hour cooling off period.

(4) If still not resolved the secretary of the union may
seek discussion with the CTS representatives and the
Brambles Australia Ltd Industrial Relations Depart-
ment.

(5) Any matter which cannot be resolved shall be re-
ferred by either party to the Western Australian
Industrial Relations Commission. A decision of the
Western Australian Industrial Relations Commission
shall be accepted by the parties as final, subject to
any legal appeal procedures.
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(6) Pending the resolution of any matter in accordance
with the above procedure work shall continue with-
out disruption. The circumstances which applied
immediately prior to the dispute arising shall apply
until final resolution of this matter.

(7) No party shall be prejudiced as to final settlement by
the continuance of work in accordance with this
clause.

19. — EMPLOYEE COUNSELLING PROCEDURE
Apart from offences or misconduct warranting summary

dismissal (see sub clause (5) hereof) unsatisfactory work per-
formance shall be dealt within accordance with the following
procedure—

(1) Step 1—Counselling
The immediate supervisor concerned should—

(a) Discuss the problem with the employee in an
environment which will allow the employee
and/or their representative every opportunity
to raise any matters pertinent to the case.

(b) Ensure the employee understands the stand-
ards of performance, attendance or conduct etc
expected.

(c) Agree on specific action to be taken or assist-
ance to be given and set a date for review
within an appropriate time frame but usually
not beyond three months.

(d) Afford the employee the option of requesting
the presence of their Union delegate at any time
in this step.

(e) Progress to paragraph (2)(c) hereof immedi-
ately if the same problem recurs within the
review period.

(2) Step 2—Follow Up Counselling/Reprimand
(a) Review previous situation.
(b) Confirm that satisfactory performance is now

being exhibited based on initial counselling at
which time the matter will be considered to be
closed. However, the employee must under-
stand that for the matter to remain closed, the
unsatisfactory performance cannot be exhib-
ited again. In the event the same situation arises
again within one year then paragraph (2)(c)
hereof will be implemented.

(c) (i) The employee has the option to request
a union delegate to be present at this step.

(ii) Indicate insufficient response to previ-
ous counselling and discuss reasons
why, in an environment which will al-
low the employee and/or his/her
representative to explore all reasons for
the continuation of the problem.

(iii) Indicate to the employee the conse-
quences of continued lack of
improvement and that he/she should
consider this discussion as a formal
reprimand.

(iv) Whenever possible, agree on solutions
and actions to be taken and set a further
date for review within an appropriate
time frame but usually not beyond a two
month period. Should the same situation
again recur within the period set for this
review the procedure in sub clause (3)
hereof should be followed.

(d) A record of all details regarding counselling
should be made and signed by the supervisor
present, employee and union delegate (if
present), with copies to the employee and
employee’s personnel file.
A refusal to sign shall be noted on the record.

(3) Step 3—Severe Reprimand and Final Warning
If the problem or conduct is repeated or continues, a
severe reprimand and final warning will be neces-
sary. The appropriate union delegate must be present.

Once again the problem should be restated and the
employee warned that failure to improve within an
appropriate time frame but usually not beyond a two
month period will result in dismissal. Final warning
must be recorded as in sub clause (2) hereof.

(4) Step 4—Dismissal
If subclauses (1) and (3) have failed to improve the
problem as required the employee may be subject to
dismissal.

(a) Prior to dismissal the employee should imme-
diately be suspended from the performance of
his/her duties and will be required to leave his/
her work station/area without loss of pay,
whilst the circumstances are fully investigated
and review by the employee’s immediate su-
pervisor and his/her department manager
where practicable. The purpose of the review
is to ensure that all steps in this procedure have
been correctly followed and that dismissal is
warranted.

(b) Having completed the investigation in para-
graph (4)(a) hereof the employee and/or his/
her representative shall be afforded the oppor-
tunity to raise any matters pertinent to the case,
in the presence of this union delegate/official,
if desired.

(c) If, after consideration of the matters raised by
the employee or his/her representative, the su-
pervisor/manager decides to proceed with
dismissal, the following steps must be followed:

(i) The employee, in the presence of their
union delegate, is informed by the su-
pervisor of the problem or conduct
given rise to dismissal and corrective
action, to which the employee previ-
ously agreed, is restated.

(ii) The supervisor, in the presence of the
union delegate/ official, advises the
employee that the failure to comply
with corrective action has resulted in
termination of employment.

(iii) A record of details regarding the inter-
view, those in attendance and date of
dismissal should be filed in employee’s
personnel record.

(5) Summary Dismissal
(a) In the first instance the employee should im-

mediately be suspended without loss of pay
and will be required to leave his/her work sta-
tions/areas whilst the circumstances are fully
investigated and reviewed.

(b) In cases where more than one employee may
be summarily dismissed (e.g., as the result of
theft, assault, harassment or failure to follow
OH & S directives) all employees concerned
will be suspended without loss of pay and will
be required to leave his/her work station/area
until a full investigation is carried out by the
immediate supervisor(s) and department
manager(s) where practicable to determine the
exact circumstances surrounding the incident.

20. — REDUNDANCY PACKAGE
(1) All permanent employees being made redundant, irre-

spective of the length of service will receive a minimum of
two weeks’ wage as redundancy payment.

(2) Employees with one year or more service will receive
redundancy payments in lieu of provisions of the Metal Trades
(General) Award No.13 of 1965 as follows :

1 year up to completion of 2 years 4 weeks’ pay
2 years up to completion of 3 years 6 weeks’ pay
3 years up to completion of 4 years 7 weeks’ pay
4 years up to completion of 5 years 8 weeks’ pay
5 years up to completion of 6 years 10 weeks’ pay
6 years and over 12 weeks’ pay

and payment shall be at the base ordinary rate of pay.
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(3) In addition to these provisions we have agreed to pay
out—

(a) non-utilised and accrued sick leave
(b) accrued long service leave benefits to employees with

more than five years service
(c) leave loading to be paid on accrued annual leave

entitlements.
(4) Provided that the package shall be subject to a maximum

payment of 52 weeks.

21. — NO FURTHER CLAIMS
The parties agree there will be no further claims except where

consistent with Federal Wage Case decisions.

22. — NON PRECEDENT
This agreement shall not be used in any manner whatsoever

to obtain similar arrangements or benefits in any other opera-
tion of Brambles Australia Limited.

23. — SIGNATURES TO AGREEMENT
SIGNED   A. Hendry (signed)

For Brambles Australia Limited
DATE      10/6/97
SIGNED     J. Sharp-Collett (signed)

for The Automotive, Food, Metals, Engineer-
ing, Printing and Kindred Industries Union of
Workers—Western Australian Branch

DATE       10/6/97                                 Common Seal

APPENDIX A. — CLASSIFICATION DEFINITIONS
(1) Waste Treatment
Shall include the duties involved in the collection transpor-

tation, storage, treatment, disposal and recycling of waste.
Duties will include the fabrication, erection, improvements,
repairs and maintenance of equipment and plant pertinent to
the treatment facility operations.

(2) Progression
Whilst the progression through the grades is skills based it

is accepted that work experience is required to fully under-
stand the skills acquired, in particular, progression above grade
4 will be based on the individual merits of the employee and
also on the available number of these positions.

(3) Induction Program
All new employees undertake an Induction Program

which may include information on the enterprise, com-
pany objectives, products and services, introduction to
supervisors and fellow workers, development and train-
ing, equal employment opportunity including sexual
harassment, employee responsibilities, occupational health
and safety, conditions of service, quality control and as-
surance, industrial relations and employee relations,
counselling and discipline, employment records, workplace
layout, fire safety and general information in addition to
acknowledging receipt of an employee handbook.

(4) Grades
(a) Grade 1: General Attendant

An employee at this level performs routine duties in
accordance with the level of their training and—

(i) exercise minimal judgement
(ii) process basic numeracy and literacy skills

(iii) works under direct supervision in the follow-
ing functions with the ability to interchange
as required—

(aa) housekeeping duties including occupa-
tional health and safety

(bb) assessment by sorting of the product
and the repair type required

(cc) washing
(dd) cleaning
(ee) assembling
(ff) disassembling

(gg) repairing
(hh) painting.

(iv) the operation and use of plant equipment un-
der close supervision

(v) maintains simple records of work performed
(vi) is undertaking structured training so as to en-

able him/her to work at the waste treatment
facility Grade 2 level—

(aa) completion of all Grade 1 requirements
for his/her individual workplace

(bb) completion of requirements for a per-
manent forklift, bobcat and driver’s
licence in accordance with individual
state legislation

(cc) completion of 20 hours minimum on-
the-job training with CTS in the duties
of a bobcat driver

(dd) forklift and bobcat operating proce-
dures

(ee) forklift and bobcat maintenance and
safety procedures

(ff) basic clerical skills.
(vii) Promotional Criteria

An employee remains at this level until they
are capable of effectively performing through
assessment or certification the tasks required
of this function so as to enable him/her to
progress to the next grade.

(b) Grade 2 : Trainee Treatment Facility Attendant
(i) An employee who has completed the struc-

tured training program to enable him/her to
perform work within the scope of this level,
as defined in subparagraph (4)(a)(vi) hereof.

(ii) An employee at this level performs work be-
yond the skills of an employee at Grade 1 and

(aa) works under direct supervision; and
(bb) understands and undertakes basic qual-

ity control/assurance procedures
including the ability to recognise basic
quality faults.

(iii) Indicative of the tasks performed at this level
are—

(aa) vehicle driving within the scope of the
depot

(bb) basic plant operating under close su-
pervision

(cc) quality control surveys and measure-
ments against evolving company
standards

(dd) keeping clerical records of individual
work performed

(ee) perform daily preventive maintenance
on equipment used

(ff) perform the duties of a Grade 1 em-
ployee when required

(gg) undertakes structured training so as to
enable them to work at the treatment
facility operator Grade 3 level which
may include—

(1a) a minimum of three months’ on-
the-job training in respect to
depot receipt and issue proce-
dures

(1b) more detailed clerical and EDP
functions than performed at
Grade 1 and 2

(1c) more detailed assessment of
treatment procedures and their
process requirement

(1d) more detailed duties of equip-
ment maintenance than required
at Grades 1 and 2

(1e) completion of a basic customer
service course; and
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(1f) a minimum of twelve months’
on-the-job training as super-
vised operator of one of the
treatment facility, leading to
proficiency in the operation of
the plants, as well as industrial
services projects, under limited
supervision.

(c) Grade 3 — Treatment Facility Operator
(i) An employee at this level performs work above

the skills of an employee at Grade 2 and to the
level of his/her training for this level includ-
ing appropriate certification and—

(aa) is responsible for the quality of their
own work and is subject to routine su-
pervision

(bb) works under routine supervision; and
(cc) exercises limited discretion within his/

her level of skills and training within
established guidelines.

(ii) Indicative of the tasks which an employee at
this level may perform are the following—

(aa) operates with flexibility between all
functions at this Grade and also those
of Grades 1 and 2

(bb) the receipt and recording of waste and
materials, particular to the individual
workplace

(cc) performance of the necessary clerical
and EDP duties associated with the is-
sue and receipt of product under
supervision and control procedures set
by CTS.

(dd) perform the role of a senior operator
involved with mechanical treatment
equipment

(ee) perform to a non-trade standard more
complex maintenance duties on equip-
ment particular to the facility

(ff) direct forklifts in the loading and un-
loading of products

(gg) the identification of potentially con-
taminated products prior to unloading
and under supplied directions for their
safe treatment and handling. These
functions will be performed to set Com-
pany standards.

(hh) undertakes structured training so as to
enable employees to work at the Grade
4 level. This training will be restricted
according to the number of Grade 4 po-
sitions available at each depot and may
include—

(1a) quality control survey and
measurement

(1b) basic supervisory skills
(1c) basic industrial relations course/

supervision
(1d) on-the-job training skills
(1e) more complex EDP skills
(1f) Occupational Health and Safety

course
(1g) dangerous goods driver’s li-

cence
(1h) fire fighting course
(1i) first aid course
(1j) work flow procedures and stock

control
(1k) communication and reporting

skills
(1l) a minimum of twelve months’

operation under limited super-
vision, leading to proficiency in

the operation of the second plant
as well as industrial services
projects under limited supervi-
sion.

(iii) Promotional Criteria
(aa) An employee remains at this level un-

til he/she is capable of effectively
performing through the tasks required
of this function so as to enable him/her
to progress to the next level as a posi-
tion becomes available.

(bb) Selection to the next grade from this
level will be determined by individual
merit and the availability of positions
at the next level, within the facility.

(d) Grade 4 — Treatment Facility Senior Operator
(i) As in paragraph (4)(c) hereof leading to inti-

mate knowledge of all aspects of plant and
gatehouse operation.

(ii) A senior operator can undertake independent
training to qualify as a fitter in order to progress
to Grade 5.

(iii) Promotional Criteria
(aa) An employee remains at this level un-

til he/she is capable of effectively
performing through the tasks required
of this function so as to enable him/her
to progress to the next level as a posi-
tion becomes available.

(bb) Selection to the next grade from this
level will be determined by individual
merit and the availability of positions
at the next level, within the facility.

(e) Grade 5 : Operations Fitter
(i) The skills required for this position are the C10

level as defined in the award.
(ii) Undertakes structured training so as to enable

the employee to work at the Grade 6 level.
This training will include the operation of
plants as in paragraph (4)(c) hereof and op-
eration of dedicated processes in industrial
services.

(iii) Promotional Criteria
An employee will remain at this level until
proficient in maintenance, site orientation and
operating duties.

(f) Grade 6 : Senior Operations Fitter
(i) The skills required for this position are the C9

level as defined in the award.
(ii) Indicative of the tasks which an employee at

this level may perform are the following—
(aa) operation of dedicated industrial serv-

ices projects;
(bb) operate with flexibility between all

functions at this grade and also those
grades 1 to 5 when required;

(cc) undertakes structured training so as to
enable him/her to work at the grade 7
level. This training will be restricted
according to the number of positions
available at that level and may in-
clude—

(1a) production control skills;
(1b) company policies and award

related matters;
(1c) perform more complex than

Grades 5 and 6 duties concerned
with machine maintenance pro-
vided by outside suppliers of the
equipment or by non-trade cer-
tification courses;

(1d) advanced supervision course;
and

(1e) industrial relations course.
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(iii) Promotional Criteria
(aa) an employee remains at this level until

he/she is capable of effectively per-
forming through assessment or
certification the tasks required of this
function so as enable him/her to
progress to the next level as a position
becomes available;

(bb) progression to Grade 7 will be based
on the individual merit of the employee
and the availability of positions at this
level within the facility;

(g) Grade 7: Plant Foreman
(i) An employee at this level performs work above

and beyond the skills of other operators and
appropriate to his/her training for this level
including appropriate certification.

(ii) The skills required for a fitter in this position
is the C8 level as defined in the award, includ-
ing—

(aa) is able to work from complex instruc-
tions and procedures;

(bb) is able to coordinate work in a team
environment under general supervision;

(cc) assists in the provision of on-the-job
training;

(dd) is responsible for checking the quality
of his/her own work and all other
grades;

(ee) exercise discretion within the scope of
this grade;

(ff) exercise EDP and clerical skills related
to treatment and control activities;

(gg) perform work under general supervi-
sion either individually or in a team
environment.

(iii) Indicative tasks performed at this level may
include

(aa) operate with flexibility between all
functions and all grades when required;

(bb) coordinate and direct the work of all
other grades under general supervi-
sion;

(cc) perform more complex than duties in
the areas of—

(1a) employee relations;
(1b) quality control;
(1c) training;
(1d) product/material receipt and is-

sue;
(1e) customer relations;
(1f) EDP and clerical duties as re-

quired; and
(1g) machinery/hand tools/equip-

ment maintenance.

APPENDIX B — AVERAGE PRODUCTIVITY
CALCULATIONS

The productivity parameters given below will be calculated
on a monthly basis and discussed at workplace meetings. These
calculations form the justification for pay rises.

Plant Productivity is based on volume/paid hours over the
past 12 months

i.e. using a rolling 12 month average.
Using the past 12 months as a baseline productivity

i.e. Plant Productivity = 94,180 kL/23,350 hour
= 4.03 kL/paid hour

The difference in productivity on a percentage basis will
give the change in productivity over a six month period.

For example, an average 2.5% increase over the initial six
month period requires productivity of growth from 4.03 kL/hr
to 4.13 kL/hr. In the past 12 months the monthly productivi-
ty’s have ranged from 3.60 to 4.52 kL/paid hour. During the

3 year term of this enterprise agreement Plant productivity is
required to increase from 4.03 kL/paid hour to 4.67 kL/paid
hour.

Industrial Services Productivity is based on charged-out
hours/paid hours over the past 12 months,

i.e. using a rolling 12 month average.
Using the past 12 months as baseline productivity

i.e. Industrial Services Productivity
= 8,056 hr/11,258 hr X 100%
= 71.6%

The difference in productivity on a percentage basis will
give the change in productivity over a six month period.

For example, as average 2.5% increase over the initial six
months requires a productivity growth from 71.6% to 73.4%.
Over the past 12 months, the monthly productivity’s have
ranged from 66.5% to 80.5%. During the 3 year term of this
enterprise agreement, Industrial Services productivity is re-
quired to increase from 71.6% to 83.0%

The weighted average productivity increase
= (No. of Plant Operators X Plant Productivity Increase + No. of IS

  Operators X IS Productivity Increase) ¸ Total No. of Operators

will be the measure of Average Productivity.

CONSTRUCTION WORKER LEVEL 1 (CIVIL
OPERATIONS) ABORIGINAL & TORRES STRAIT

ISLANDER GROUP TRAINING ASSOCIATION
TRAINEESHIP AGREEMENT 1997.

No. AG 128 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters and
Plasterers Union of Workers

and

Aboriginal & Torres Strait Islander Group Training
Company Inc.

No. AG 128 of 1997.

Construction Worker Level 1 (Civil Operations) Aboriginal
& Torres Strait Islander Group Training Association

Traineeship Agreement 1997.

COMMISSIONER P. E. SCOTT.
31 July 1997.

Order.
HAVING heard Mr G Giffard on behalf of the Applicant and
Mr G Lee on behalf of the Respondent, and by consent, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—

THAT the Construction Worker Level 1 (Civil Opera-
tions) Aboriginal & Torres Strait Islander Group Training
Association Traineeship Agreement 1997 in the terms of
the following schedule be registered on the 8th day of
July, 1997.

(Sgd.) P. E. SCOTT,
[L.S.] Commissioner.

Schedule.

1.—TITLE
This Agreement shall be known as the Construction Worker

Level 1 (Civil Operations) Aboriginal & Torres Strait Islander
Group Training Association Traineeship Agreement 1997.
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2.—ARRANGEMENT
This Agreement shall be arranged as follows—

1. Title
2. Arrangement
3. Parties Bound
4. Application
5. Objectives
6. Definitions
7. Duration
8. Single Enterprise
9. Relationship with Awards

10. Dispute Settlement Procedure
11. Training Conditions
12. Employment Conditions
13. Wages and Allowances
14. Clothing and Footwear
15. Special Arrangements

APPENDIX A—Signatories
APPENDIX B—Training Framework

3.—PARTIES BOUND
This Agreement shall be binding on—

(a) The Western Australian Builders’ Labourers, Paint-
ers and Plasterers Union of Workers (the Union).

(b) The Aboriginal & Torres Strait Islander Group Train-
ing Association Inc. (the Company) who is the
signatory to this Agreement.

(c) All employees who are members or eligible to be
members of the Union.

4.—APPLICATION
(a) Subject to subclause (b) this Agreement shall apply to

persons—
(i) who are undertaking a Construction Worker Level 1

(Civil Operations) Traineeship (as defined); and
(ii) who are employed by the Company.

(b) There will be approximately 40 employees covered by
this Agreement.

(c) Notwithstanding the foregoing, this Agreement shall not
apply to employees who were employed by the Company prior
to the date of approval of a Traineeship scheme relevant to the
Company, except where agreed between the Company and the
Union.

(d) This Agreement does not apply to the Apprenticeship
system.

(e) Trainees under this Agreement will not undertake duties
that have application to work ordinarily defined as work of a
tradesperson or accredited apprentice.

(f) At the conclusion of the Traineeship, this Agreement
ceases to apply to the employment of the Trainee and the Award
shall thereafter apply to the former trainee.

(g) The sole provider of accredited training will be Skilled
Directions.

5.—OBJECTIVES
This Agreement is to assist in the establishment of a system

of Traineeships which provides approved training in conjunc-
tion with employment in order to enhance the skill levels and
future employment prospects of the Trainees. The Traineeship
is neither designed nor intended for those who are already
trained and job ready. Existing employees shall not be dis-
placed from employment by Trainees.

The parties to the Agreement are committed to the creation
of a healthy and safe working environment, to maximise effi-
ciency and productivity, to work together in a spirit of
co-operation and to reward employees fairly for their achieve-
ments.

6.—DEFINITIONS
“approved training”  means training undertaken (both on

and off the job) in a Traineeship and shall involve formal in-
struction, both theoretical and practical, and supervised practice
in accordance with a Traineeship scheme approved by the State
Training Authority or NETTFORCE. The training will be ac-
credited and lead to qualifications as set out in clause 11.-
Training Conditions (at (f)).

“the Award”  means the Building Trades (Construction)
Award 1987, No. 14 of 1978.

“Trainee” means an employee who is bound by the
Traineeship Agreement made in accordance with this Agree-
ment.

“Traineeship”  means the Civil Operations Traineeship
which has been approved by the State Training Authority,
or which has been approved on an interim basis by
NETTFORCE, until final approval is granted by the State
Training Authority. The core competencies to be attained
by the Trainee are detailed in the attached Appendix B to
this Agreement.

“Traineeship Agreement” means an agreement made sub-
ject to the terms of this Agreement between the Company and
the Trainee for a Traineeship and which is registered with the
State Training Authority, NETTFORCE, or under the provi-
sions of the appropriate State legislation. A Traineeship
Agreement shall be made in accordance with the relevant ap-
proved Traineeship Scheme and shall not operate unless this
condition is met.

“Traineeship Scheme” means an approved Traineeship
applicable to a group or class of employees identified in
Clause 5.—Objectives or to the building construction in-
dustry or a sector of the industry or an enterprise. A
Traineeship Scheme shall not be given approval unless
consultation and negotiation with the Union upon the terms
of the proposed Traineeship Scheme and Traineeship have
occurred. An application for approval of a Traineeship
Scheme shall identify the Union and demonstrate to the
satisfaction of the approving authority that the above-men-
tioned consultation and negotiation have occurred. A
Traineeship Scheme shall include a standard format which
may be used for a Traineeship Agreement.

“Parties to the Traineeship Scheme” means the Union and
the Company who have been involved in the consultation and
negotiation required for the approval of the Traineeship
Scheme.

“NETTFORCE”  means the National Employment and
Training Task Force.

“State Training Authority”  means the Western Australian
State Training Board.

Reference in this Agreement to “the State Training Au-
thority or NETTFORCE”  shall be taken to be a reference to
NETTFORCE in respect of a Traineeship that is the subject of
an interim approval but not a final approval by the State Train-
ing Authority.

“National Training Wage Interim Award”  means the
Award made in the Australian Industrial Relations Commis-
sion [Print No. L5189 of 1994].

“appropriate State legislation” means the State Employ-
ment and Skills Development Authority Act 1990 or any
successor legislation.

7.—DURATION
This Agreement will operate from the 26th day of May 1997

and will expire after 12 months from the date of registration
unless otherwise agreed in writing between the parties prior to
the expiration of the Agreement.

8.—SINGLE ENTERPRISE
It is agreed that this Agreement applies in respect of a

single enterprise as defined in Clause 41A(2) of the West-
ern Australian Industrial Relations Act 1979, as amended
(the “Act”).

9.—RELATIONSHIP WITH AWARDS
This Agreement shall be read wholly in conjunction with

the Award. Where this Agreement is silent on rates of pay and
other matters pertaining to the employment relationship, the
Award shall apply. Where there is conflict between the rates
of pay, conditions, allowances and other matters in the Agree-
ment and the Award the Agreement shall apply.

10.—DISPUTE SETTLEMENT PROCEDURE
The settlement of questions, disputes or difficulties arising

out of the operation of this Agreement shall be the procedure
outlined in the same terms of Clause 46—Settlement of Dis-
putes of the Award.
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11.—TRAINING CONDITIONS
(a) The Trainee shall attend an approved Training course or

training program prescribed in the Traineeship Agreement or
as notified to the Trainee by the State Training Authority in
accredited and relevant Traineeship Schemes; or
NETTFORCE, if the Traineeship Scheme remains subject to
interim approval.

(b) Each Trainee will spend 240 hours (nominal) engaged in
approved training. This will include the appropriate combina-
tion of on-the-job and off-the-job training.

(c) A Traineeship shall not commence until the relevant
Traineeship Agreement, made in accordance with a Traineeship
Scheme, has been signed by the Company and the Trainee and
lodged for registration with the State Training Authority or
NETTFORCE, provided that if the Traineeship Agreement is
not in a standard format a Traineeship shall not commence
until the Traineeship Agreement has been registered with the
State Training Authority or NETTFORCE. The Company shall
ensure that the Trainee is permitted to attend the training course
or program provided for in the Traineeship Agreement and
shall ensure that the Trainee receives the appropriate on-the-
job training.

(d) The Company shall provide a level of supervision in ac-
cordance with the Traineeship Agreement during the
Traineeship period.

(e) The Company agrees that the overall training program
will be monitored by officers of the State Training Authority
or NETTFORCE and the Union and training records or work
books may be utilised as part of this monitoring process.

(f) Training shall be directed at the achievement of key com-
petencies required for successful participation in the workplace
(where these have not been achieved) (eg. literacy, numeracy,
problem solving, team work, using technology), and as are
proposed to be included in the Australian Vocational Certifi-
cate Level 1 qualification. In addition, successful Trainees will
be issued with certificates of attainment in the modules of the
Civil Operations Traineeship upon the Trainees reaching that
level of competency.

(g) The Union shall be afforded reasonable access to Train-
ees during normal work hours for the purpose of explaining
the role and functions of the Union and enrolment of Trainees
as members.

12.—EMPLOYMENT CONDITIONS
(a) A Trainee shall be engaged as a full-time employee for a

maximum of one year’s duration provided that a Trainee shall
be subject to a satisfactory probation period of up to one month
which may be reduced at the discretion of the Company. By
agreement in writing, and with the consent of the State Train-
ing Authority or NETTFORCE and the Union, the Company
and the Trainee may vary the duration of the Traineeship and
the extent of approved training provided that any agreement
to vary is in accordance with the relevant Traineeship Scheme.

(b) The Company shall not terminate the employment of a
Trainee, except in cases of wilful misconduct, without firstly
having provided proper written notice of termination to the
Trainee concerned in accordance with the Traineeship Agree-
ment and subsequently to the State Training Authority or
NETTFORCE and the Union. The written notice to be pro-
vided to the State Training Authority or NETTFORCE and
the Union shall be provided at least 5 working days prior to
the termination.

(c) If the Company chooses not to continue the employment
of a Trainee upon the completion of the Traineeship they shall
notify, in writing, the State Training Authority or NETTFORCE
and the Union of their decision and their reasons for decision.
Nothing shall prevent the Trainee or their Union from disput-
ing this decision in a Court or tribunal.

(d) The Trainee shall be permitted to be absent from work
without loss of continuity of employment and/or wages to at-
tend the training in accordance with the Traineeship Agreement.

(e) Where the employment of a Trainee by the Company is
continued after the completion of the Traineeship period, such
Traineeship period shall be counted as service for the purposes
of the Award or any other legislative entitlements.

(f) (i) The Traineeship Agreement may restrict the circum-
stances under which the Trainee may work overtime

and shift work in order to ensure the training pro-
gram is successfully completed.

(ii) No Trainee shall work overtime or shiftwork on their own.
(iii) No Trainee shall work shiftwork unless the parties

to a Traineeship Scheme agree that such shift work
makes satisfactory provision for approved training.
Such training may be applied over a cycle in excess
of a week, but must average over the relevant period
no less than the amount of training required for
nonshift work Trainees.

(g) All other terms and conditions of the Award that are ap-
plicable to the Trainee or would be applicable to the Trainee
but for this Agreement shall apply unless specifically varied
by this Agreement.

(h) The right of entry provision contained in the Award shall
apply to the parties bound by this Agreement.

(i) The parties agree that Trainees are “workers” for the pur-
poses of the Workers’ Compensation and Rehabilitation Act 1981.

13.—WAGES AND ALLOWANCES
(a) Rates of pay for Trainees shall be as follows.

$
Weekly Rate 410.60
(Comprising Base Rate,
Industry Allowance,
Special Allowance and
Fares Allowance)
Redundancy Nil
Follow the job loading Nil
Superannuation As per Award
Annual Leave As per Award
Site/Other Allowances As per relevant Site Agreement

(i) Site/Other Allowances will be payable whilst Train-
ees are engaged in on-site work including on-the-job
training.

(ii) These wage rates will only apply to Trainees while they
are undertaking an approved Traineeship which includes
approved training as defined in this Agreement.

(iii) The wage rates prescribed by this clause do not ap-
ply to complete trade level training which is covered
by the Apprenticeship system.

14.—CLOTHING AND FOOTWEAR
1. The following items will be supplied to each Trainee by

the Company within 5 days of commencement.
(a) 1 pair safety boots, and will be replaced on a fair

wear and tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each Trainee (to be issued on or

before 1 April).
2. The Company will also make available to each Trainee,

when requested by them, sun screen lotion and sun brims to fit
over safety helmets.

15.—SPECIAL ARRANGEMENTS
(a) The wage rates contained in this Agreement are mini-

mum rates and shall apply in accordance with the application
of the National Training Wage Interim Award, where the ac-
credited training and worked performed are for the purpose of
generating skills which have been defined for work at skill
level B of the National Training Wage Interim Award.

(b) The provisions of this Agreement shall not be reduced.
(c) The provisions of this Agreement shall not cause a re-

duction of entitlements to any employee.

APPENDIX A—SIGNATORIES
SIGNATORIES
For and on behalf of the Company
......(signed)........ 26/5/1997 COMMON SEAL
GRAHAM LEE
For and on behalf of the Western Australian Builders’ La-

bourers, Painters and Plasterers Union of Workers
SECRETARY (signed) 26/5/1997
COMMON SEAL
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APPENDIX B—TRAINING FRAMEWORK
Course Outcomes
The course aims to provide—

* an accredited entry level training program for peo-
ple wishing to pursue a career in the Building and
Construction industry.

* an accredited training program that incorporates the
following Key Competencies at Performance Level
1—collecting, analysing and organising information;
communicating ideas and information, planning and
organising, working with others; using mathemati-
cal ideas and techniques; solving problems; and using
technology.

* training and skill development in areas such as: com-
munications, occupational health and safety, work
organisation, plan reading and interpretation, the use
of hand tools, plant and other equipment.

Outline of Course
The Traineeship program contains 6 compulsory modules

and is designed to provide Trainees with basic industry knowl-
edge and skills applicable to all four skill streams within the
Building and Construction industry. The traineeship is com-
pleted through a combination of off the job training and on the
job training.

Module Code Module Title
NBC1001 Workplace Communication
NBC1002 Workplace Structure, Organisation & Ba-

sic Quality Concepts
NBC1003 Occupational Health and Safety
NBC1004 Basic Plan Reading, Measuring, Calcula-

tion & Quantities
NBC1005 Basic Plant, Equipment & Tools
NBC1006 Basic Construction
Duration: 240 Hours [nominal]

On the Job training
The Traineeship incorporates on and off the job delivery. It

is envisaged that the off the job component will comprise the
equivalent of one day per week of instruction over a twelve
month period. During the remaining three and three quarter
days of the week the Trainee is expected to be engaged in
productive work with his/her employer. Whilst at work, the
Trainee should be provided with opportunities to reinforce the
skills and knowledge obtained in the off the job training pe-
riod.

It is expected that during the period at work the Trainee will
complete an approved skills assessment undertaken by a reg-
istered CTA Skills Assessor in each of the units of competency
incorporated in the program. The records of these skills as-
sessments will be forwarded to the Trainee, the training
provider and the BCITC.

Entry Requirements
Trainees need to be able to read, comprehend and dis-

cuss printed information in English, write simple
statements, recognise numbers and perform basic numeric
calculations.

Recognition of Prior Learning
Trainees are entitled to have their prior learning recognised.

The program incorporates a recognition of prior learning pro-
cedure that acknowledges the skills and knowledge that
Trainees have obtained through-.

* formal training;
* work experience; and
* life experience.

Delivery Modes
The Traineeship is designed to be delivered to persons

seeking employment in the building and construction in-
dustry.

CONSTRUCTION WORKER LEVEL 1
(STRUCTURES/FIT OUT AND FINISH) WESTERN

AUSTRALIA ABORIGINAL TORRES STRAIT
ISLANDER GROUP TRAINING COMPANY INC.

TRAINEESHIP AGREEMENT 1997
No. AG 117 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The Western Australian Builders’ Labourers, Painters and

Plasterers Union of Workers
and

Western Australia Aboriginal Torres Strait Islander Group
Training Company Inc.
No. AG 117 of 1997.

Construction Worker Level 1 (Structures/Fit Out and Finish)
Western Australia Aboriginal Torres Strait Islander Group

Training Company Inc. Traineeship Agreement 1997

COMMISSIONER P E SCOTT.

8 July 1997.
Order.

HAVING heard Ms J Harrison on behalf of the Applicant and
Mr G Lee on behalf of the Respondent, and by consent, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—

THAT the Construction Worker Level 1 (Structures/Fit
Out and Finish) Western Australia Aboriginal Torres Strait
Islander Group Training Company Inc. Traineeship Agree-
ment 1997 in the terms of the following schedule be
registered on the 19th day of June 1997.

(Sgd.) P. E. SCOTT,
[L.S.] Commissioner.

Schedule.

1.—TITLE
This Agreement shall be known as the Construction Worker

Level 1 (Structures/Fit Out and Finish) Western Australia
Aboriginal Torres Strait Islander Group Training Company
Inc. Traineeship Agreement 1997.

2.—ARRANGEMENT
This Agreement shall be arranged as follows—

1. Title
2. Arrangement
3. Parties Bound
4. Application
5. Objectives
6. Definitions
7. Duration
8. Single Enterprise
9. Relationship with Awards

10. Dispute Settlement Procedure
11. Training Conditions
12. Employment Conditions
13. Wages and Allowances
14. Clothing and Footwear
15. Special Arrangements

APPENDIX A—Signatories
APPENDIX B—Training Framework

3.—PARTIES BOUND
This Agreement shall be binding on—

(a) The Western Australian Builders’ Labourers,
Painters and Plasterers Union of Workers (the
Union).

(b) The Western Australia Aboriginal Torres Strait Is-
lander Group Training Company Inc. (the Company)
who is the signatory to this Agreement.

(c) All employees who are members or eligible to be
members of the Union.
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4.—APPLICATION
(a) Subject to subclause (b) this Agreement shall apply to

persons—
(i) who are undertaking a Traineeship (as defined); and

(ii) who are employed by the Company; and
(iii) whose employment is, or otherwise would be, cov-

ered by the Award.
(b) There will be approximately 100 employees covered by

this Agreement.
(c) Notwithstanding the foregoing, this Agreement shall not

apply to employees who were employed by the Company prior
to the date of approval of a Traineeship scheme relevant to the
Company, except where agreed between the Company and the
Union.

(d) This Agreement does not apply to the Apprenticeship
system.

(e) Trainees under this Agreement will not undertake duties
that have application to work ordinarily defined as work of a
tradesperson or accredited apprentice.

(f) At the conclusion of the Traineeship, this Agreement
ceases to apply to the employment of the Trainee and the Award
shall thereafter apply to the former trainee.

(g) The sole provider of accredited training will be Skilled
Directions.

5.—OBJECTIVES
This Agreement is to assist in the establishment of a system

of Traineeships which provides approved training in
conjunction with employment in order to enhance the skill
levels and future employment prospects of the Trainees. The
Traineeship is neither designed nor intended for those who are
already trained and job ready. Existing employees shall not be
displaced from employment by Trainees.

The parties to the Agreement are committed to the creation
of a healthy and safe working environment, to maximise
efficiency and productivity, to work together in a spirit of co-
operation and to reward employees fairly for their
achievements.

6.—DEFINITIONS
“approved training”  means training undertaken (both on

and off the job) in a Traineeship and shall involve formal
instruction, both theoretical and practical, and supervised
practice in accordance with a Traineeship scheme approved
by the State Training Authority or NETTFORCE. The training
will be accredited and lead to qualifications as set out in
subclause 8.- Training Conditions (at (f)).

“the Award”  means the Building Trades (Construction)
Award 1987, No. 14 of 1978.

“Trainee” means an employee who is bound by the
Traineeship Agreement made in accordance with this
Agreement.

“Traineeship”  means the Structures/Fit Out and Finish
Traineeship which has been approved by the State Training
Authority, or which has been approved on an interim basis by
NETTFORCE, until final approval is granted by the State
Training Authority. The core competencies to be attained by
the Trainee are detailed in the attached Appendix B to this
Agreement.

“Traineeship Agreement” means an agreement made
subject to the terms of this Agreement between the Company
and the Trainee for a Traineeship and which is registered with
the State Training Authority, NETTFORCE, or under the
provisions of the appropriate State legislation. A Traineeship
Agreement shall be made in accordance with the relevant
approved Traineeship Scheme and shall not operate unless this
condition is met.

“Traineeship Scheme” means an approved Traineeship
applicable to a group or class of employees identified in Clause
5.—Objectives or to the building construction industry or a
sector of the industry or an enterprise. A Traineeship Scheme
shall not be given approval unless consultation and negotiation
with the Union upon the terms of the proposed Traineeship
Scheme and Traineeship have occurred. An application for
approval of a Traineeship Scheme shall identify the Union and
demonstrate to the satisfaction of the approving authority that
the above-mentioned consultation and negotiation have

occurred. A Traineeship Scheme shall include a standard format
which may be used for a Traineeship Agreement.

“Parties to the Traineeship Scheme” means the Union and
the Company who have been involved in the consultation and
negotiation required for the approval of the Traineeship
Scheme.

“NETTFORCE”  means the National Employment and
Training Task Force.

“State Training Authority”  means the Western Australian
State Training Board.

Reference in this Agreement to “the State Training
Authority or NETTFORCE”  shall be taken to be a reference
to NETTFORCE in respect of a Traineeship that is the subject
of an interim approval but not a final approval by the State
Training Authority.

“National Training Wage Interim Award”  means the
Award made in the Australian Industrial Relations Commission
[Print No. L5189 of 1994].

“appropriate State legislation”  means the State
Employment and Skills Development Authority Act 1990 or
any successor legislation.

7.—DURATION
This Agreement will expire after 12 months from the date of

registration unless otherwise agreed in writing between the
parties prior to the expiration of the Agreement.

8.—SINGLE ENTERPRISE
It is agreed that this Agreement applies in respect of a single

enterprise as defined in Clause 41A(2) of the Western Australian
Industrial Relations Act 1979, as amended (the “Act”).

9.—RELATIONSHIP WITH AWARDS
This Agreement shall be read wholly in conjunction with

the Award. Where this Agreement is silent on rates of pay and
other matters pertaining to the employment relationship, the
Award shall apply. Where there is conflict between the rates
of pay, conditions, allowances and other matters in the
Agreement and the Award the Agreement shall apply.

10.—DISPUTE SETTLEMENT PROCEDURE
The settlement of questions, disputes or difficulties arising

out of the operation of this Agreement shall be the procedure
outlined in the same terms of Clause 46—Settlement of
Disputes of the Award.

11.—TRAINING CONDITIONS
(a) The Trainee shall attend an approved Training course or

training program prescribed in the Traineeship Agreement or
as notified to the Trainee by the State Training Authority in
accredited and relevant Traineeship Schemes; or
NETTFORCE, if the Traineeship Scheme remains subject to
interim approval.

(b) Each Trainee will spend 400 hours (nominal) engaged in
approved training. This will include the appropriate
combination of on-the-job and off-the-job training.

(c) A Traineeship shall not commence until the relevant
Traineeship Agreement, made in accordance with a Traineeship
Scheme, has been signed by the Company and the Trainee and
lodged for registration with the State Training Authority or
NETTFORCE, provided that if the Traineeship Agreement is
not in a standard format a Traineeship shall not commence
until the Traineeship Agreement has been registered with the
State Training Authority or NETTFORCE. The Company shall
ensure that the Trainee is permitted to attend the training course
or program provided for in the Traineeship Agreement and
shall ensure that the Trainee receives the appropriate on-the-
job training.

(d) The Company shall provide a level of supervision in
accordance with the Traineeship Agreement during the
Traineeship period.

(e) The Company agrees that the overall training program
will be monitored by officers of the State Training Authority
or NETTFORCE and the Union and training records or work
books may be utilised as part of this monitoring process.

(f) Training shall be directed at the achievement of key
competencies required for successful participation in the
workplace (where these have not been achieved) (eg. literacy,
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numeracy, problem solving, team work, using technology), and
as are proposed to be included in the Australian Vocational
Certificate Level 1 qualification. In addition, successful
Trainees will be issued with certificates of attainment in the
modules of the Structures/Fit Out and Finish Traineeship upon
the Trainees reaching that level of competency.

(g) The Union shall be afforded reasonable access to Trainees
during normal work hours for the purpose of explaining the
role and functions of the Union and enrolment of Trainees as
members.

12.—EMPLOYMENT CONDITIONS
(a) A Trainee shall be engaged as a full-time employee for a

maximum of one year’s duration provided that a Trainee shall
be subject to a satisfactory probation period of up to one month
which may be reduced at the discretion of the Company. By
agreement in writing, and with the consent of the State Training
Authority or NETTFORCE and the Union, the Company and
the Trainee may vary the duration of the Traineeship and the
extent of approved training provided that any agreement to
vary is in accordance with the relevant Traineeship Scheme.

(b) The Company shall not terminate the employment of a
Trainee, except in cases of wilful misconduct, without firstly
having provided proper written notice of termination to the
Trainee concerned in accordance with the Traineeship
Agreement and subsequently to the State Training Authority
or NETTFORCE and the Union. The written notice to be
provided to the State Training Authority or NETTFORCE and
the Union shall be provided at least 5 working days prior to
the termination.

(c) If the Company chooses not to continue the employment
of a Trainee upon the completion of the Traineeship they shall
notify, in writing, the State Training Authority or NETTFORCE
and the Union of their decision and their reasons for decision.
Nothing shall prevent the Trainee or their Union from disputing
this decision in a Court or tribunal.

(d) The Trainee shall be permitted to be absent from work
without loss of continuity of employment and/or wages to
attend the training in accordance with the Traineeship
Agreement.

(e) Where the employment of a Trainee by the Company is
continued after the completion of the Traineeship period, such
Traineeship period shall be counted as service for the purposes
of the Award or any other legislative entitlements.

(f) (i) The Traineeship Agreement may restrict the circum-
stances under which the Trainee may work overtime
and shift work in order to ensure the training pro-
gram is successfully completed.

(ii) No Trainee shall work overtime or shiftwork on their
own.

(iii) No Trainee shall work shiftwork unless the parties
to a Traineeship Scheme agree that such shift work
makes satisfactory provision for approved training.
Such training may be applied over a cycle in excess
of a week, but must average over the relevant period
no less than the amount of training required for
nonshift work Trainees.

(g) All other terms and conditions of the Award that are
applicable to the Trainee or would be applicable to the Trainee
but for this Agreement shall apply unless specifically varied
by this Agreement.

(h) The right of entry provision contained in the Award shall
apply to the parties bound by this Agreement.

(i) The parties agree that Trainees are “workers” for the
purposes of the Workers’ Compensation and Rehabilitation
Act 1981.

13.—WAGES AND ALLOWANCES
(a) Rates of pay for Trainees shall be as follows.

$
Weekly Rate 410.60
(Comprising Base Rate,
Industry Allowance,
Special Allowance and
Fares Allowance)
Redundancy Nil
Follow the job loading Nil

$
Superannuation As per Award
Annual Leave As per Award
Site/Other Allowances As per relevant Site Agreement

(i) Site/Other Allowances will be payable whilst Train-
ees are engaged in on-site work including on-the-job
training.

(ii) These wage rates will only apply to Trainees while
they are undertaking an approved Traineeship which
includes approved training as defined in this Agree-
ment.

(iii) The wage rates prescribed by this clause do not ap-
ply to complete trade level training which is covered
by the Apprenticeship system.

14.—CLOTHING AND FOOTWEAR
1. The following items will be supplied to each Trainee by

the Company within 5 days of commencement.
(a) 1 pair safety boots, and will be replaced on a fair

wear and tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each Trainee (to be issued on or

before 1 April).
2. The Company will also make available to each Trainee,

when requested by them, sun screen lotion and sun brims to fit
over safety helmets.

15.—SPECIAL ARRANGEMENTS
(a) The wage rates contained in this Agreement are minimum

rates and shall apply in accordance with the application of the
National Training Wage Interim Award.

(b) The provisions of this Agreement shall not be reduced.
(c) The provisions of this Agreement shall not cause a

reduction of entitlements to any employee.

APPENDIX A—Signatories
SIGNATORIES
For and on behalf of the Company

.............(signed)............. 16/5/1997   COMMON SEAL
GRAHAM JOHN LEE

For and on behalf of the Western Australian Builders’
Labourers, Painters and Plasterers Union of Workers

SECRETARY (signed) 16/5/1997
COMMON SEAL

APPENDIX B—Training Framework
Course Outcomes
The course aims to provide—

* an accredited entry level training program for peo-
ple wishing to pursue a career in the Building and
Construction industry.

* an accredited training program that incorporates the
following Key Competencies at Performance Level
1—collecting, analysing and organising information;
communicating ideas and information, planning and
organising, working with others; using mathemati-
cal ideas and techniques; solving problems; and using
technology.

* training and skill development in areas such as: com-
munications, occupational health and safety, work
organisation, plan reading and interpretation, the use
of hand tools, plant and other equipment.

Outline of Course
The Traineeship program contains 16 compulsory modules.

The module titled, Trainee Induction STR/FOF001, is a
prerequisite for all other modules in the program. There are no
other prerequisites and therefore there is no prescribed sequence
for the delivery of the modules in the program.

Module Code Module Title
STR/FOF001 Trainee Induction
STR/FOF002 Occupational Health and Safety
STR/FOF003 Industry Calculations
STR/FOF004 Plan Reading and Interpretation
STR/FOF005 Workplace Communication
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Module Code Module Title
STR/FOF006 Quality Concepts
STR/FOF007 Work Organisation
STR/FOF008 Construction Process
STR/FOF009 Materials Handling and Storage
STR/FOF010 Basic Concrete
STR/FOF011 Plant and Equipment
STR/FOF012 Hand Tools, Power Tools and Accessories
STR/FOF013 Manual and Mechanical Excavation
STR/FOF014 Demolition
STR/FOF015 Scaffolding
STR/FOF016 Oxy Acetylene Cutting/Basic Fit Out and

Finish Skills
Duration: 400 Hours [nominal]

On the Job training
The Traineeship incorporates on and off the job delivery. It

is envisaged that the off the job component will comprise the
equivalent of one day per week of instruction over a twelve
month period. During the remaining four days of the week the
Trainee is expected to be engaged in productive work with
his/her employer. Whilst at work, the Trainee should be
provided with opportunities to reinforce the skills and
knowledge obtained in the off the job training period.

It is expected that during the period at work the Trainee will
complete an approved skills assessment undertaken by a
registered CTA Skills Assessor in each of the units of
competency incorporated in the program. The records of these
skills assessments will be forwarded to the Trainee, the training
provider and the BCITC.

Entry Requirements
Trainees need to be able to read, comprehend and discuss

printed information in English, write simple statements,
recognise numbers and perform basic numeric calculations.

Recognition of Prior Learning
Trainees are entitled to have their prior learning recognised.

The program incorporates a recognition of prior learning
procedure that acknowledges the skills and knowledge that
Trainees have obtained through—

* formal training;
* work experience; and
* life experience.

Delivery Modes
The Traineeship is designed to be delivered to persons

seeking employment in the building and construction industry.

G & P TAGNI CONCRETE PUMPING
INDUSTRIAL AGREEMENT.

No. AG 114 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters and
Plasterers Union of Workers

and

Phillipa and Graziano Tagni Trading as G & P Tagni
Concrete Pumping.

No. AG 114 of 1997.

G & P Tagni Concrete Pumping Industrial Agreement.

COMMISSIONER P.E. SCOTT.

8 July 1997.

Order.
HAVING heard Ms J Harrison on behalf of the Applicant and
there being no appearance on behalf of the Respondent, and

by consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

THAT the G & P Tagni Concrete Pumping Industrial
Agreement in the terms of the following schedule be reg-
istered on the 19th day of June 1997.

(Sgd.) P.E. SCOTT,
[L.S.] Commissioner.

Schedule.

CONCRETE PUMPING AGREEMENT

Schedule.

1.—TITLE
This Agreement will be known as the G & P Tagni Concrete

Pumping Industrial Agreement.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Area and Parties Bound
4. Application
5. Aims and Objectives of this Agreement
6. Term and Renewal of Agreement
7. Allowances
8. Dispute Settlement Procedure
9. Safety Dispute Resolution

10. First on Last Off
11. Overtime
12. Company Based Incentive Scheme
13. Industry Standards
14. Clothing and Footwear
15. Training
16. Pyramid Sub-contracting
17. All-in Payments
18. Sick Leave
19. Fares and Travelling
20. Flexibility of Rostered Days Off
21. Workforce Levels
22. Flexibility of Meal Breaks/Hours
23. Signatories to the Agreement

3.—AREA AND PARTIES BOUND
This is an Agreement between The Western Australian Build-

ers’ Labourers, Painters & Plasterers Union of Workers
(hereinafter referred to as the “Union”) and Phillipa & Graziano
Tagni trading as G & P Tagni Concrete Pumping (hereinafter
referred to as the “Company”) in the State of Western Aus-
tralia.

4.—APPLICATION
1. This Agreement shall be binding on the Company, the

Union and its’ officers and employees eligible to be members
of the Union employed by the Company, on concrete pumping
work covered by the terms of the Building Trades (Construc-
tion) Award 1987, No. 14 of 1978 (the Award). There are
approximately 2 employees covered by this Agreement.

2. The provisions of this Agreement are in addition to enti-
tlements specified in the Award and where there is an
inconsistency the Agreement shall prevail.

5.—AIMS AND OBJECTIVES OF THE AGREEMENT
The Objectives of this Agreement are to—

1. Increase the efficiency of the Company by the effec-
tive use of the skills and commitment of the
employees of the Company.

2. Improve the living standards, job satisfaction and
continuity of employment of the Company’s employ-
ees.

3. Develop best practice standards that are based upon
a culture of opportunity, continuous learning and im-
provement through training.

4. Ensure that increases in efficiency on the job are
implemented in such a way as to ensure that health
and safety standards in the industry are main-
tained.
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5. Provide a mechanism by which disputes can be re-
solved quickly and in a manner which shall avoid
lost time.

6.—TERM AND RENEWAL OF AGREEMENT
1. This Agreement shall come into operation from the date

of signing and shall remain in force until 31 July 1999.
2. Any party may terminate the Agreement provided three

months’ notice has first been given in writing.
3. The parties agree to commence discussions on the terms

and conditions of any future Agreement three calendar months
prior to the expiration of this Agreement.

7.—ALLOWANCES
1 The following rate shall apply to all employees covered

by this Agreement.
From Date of Signing, hourly rate of $14.59.
From 1 August 1997, hourly rate of $15.05
From 1 February 1998, hourly rate $15.52
From 1 August 1998, hourly rate $15.99
From 1 February 1999, hourly rate $16.45

2. In addition, the following allowance will be paid for work
carried out—

a) A rate of $5.25 per hour will be paid to all employ-
ees engaged on commercial and industrial work. This
allowance is “all purpose” and shall be included as
part of the ordinary rate.

8.—DISPUTE SETTLEMENT PROCEDURE
In relation to any questions, disputes or difficulties arising

out of the operation of this Agreement the dispute settlement
procedure that shall apply shall be in the same terms as that
outlined in Clause 46 Settlement of Disputes of the Award.

9.—SAFETY DISPUTE RESOLUTION
1. It is agreed the Company and their employees have a re-

sponsibility to ensure that workplaces are safe and that
employees are not exposed to hazards.

2. In the event of any disagreements on the necessity to carry
out any safety measure or modify, reinforce or reinstate any
safety device whatsoever, the procedures set out in this clause
will be adopted.

3. No person shall dismiss a safety complaint. Any com-
plaint should be referred to the Company’s safety officer or
worker’s safety representative to be dealt with in accordance
with the following procedures—

a) Where any employee becomes aware of an unsafe
situation, that employee will immediately notify the
Company’s safety officer or the worker’s safety rep-
resentative.

b) The Company’s safety officer and the worker’s safety
representative will take immediate action to have the
unsafe situation rectified.

c) Should the Company’s safety officer consider that
no safety precautions are necessary, he/she will no-
tify the worker’s safety representative accordingly
as soon as possible.

d) While there is disagreement on the ruling of the Com-
pany’s safety officer, the Company’s safety officer
will arrange for the immediate transfer of all em-
ployees from the disputed area.

e) Should the Company’s safety officer be of the opin-
ion that no action is necessary and the employees’
safety representative disagrees, an appropriate inspec-
tor from Worksafe will be requested to undertake an
inspection of the disputed area for the purpose of
resolving any such matter.

f) If disagreement still exists the chief inspector, con-
struction branch of Worksafe or his/her nominee will
be called in to assist in the resolution of the dispute.

4. Whilst the above procedure is being followed there will
be no stoppage of work in respect of the matter being consid-
ered, except in the area alleged to be unsafe.

5. It is accepted that safety considerations override normal
work practices and depending on the degree of potential risk
to persons on the job, or the general public, can override nor-
mal demarcation practices.

10.—FIRST ON LAST OFF
1. The parties agree the continuity of employment is desir-

able wherever possible, and that where it is not possible,
employees will be retrenched in order of seniority.

2. When applying the “first on last off” principle it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a state basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where the employee’s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
8.—Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements with
the Company.

11.—OVERTIME
1. The allocation of overtime will be at the employer’s pre-

rogative provided that the employer will not discriminate
against any employee.

2. The practice of “one in all in” will not occur.
3. An overtime roster may be introduced after agreement

is reached between the employees, the Company and the
Union.

12.—COMPANY BASED INCENTIVE SCHEME
1. The Company may negotiate incentive schemes which

will not affect the terms of this Agreement. These schemes
must ensure that the Award provides the base safety net and
that all workers on-site have the opportunity to share in the
proposed scheme.

2. Once negotiated incentive schemes will be submitted to
the Union prior to its implementation for confirmation that
the relevant Award requirements have been satisfied.

13.—INDUSTRY STANDARDS
It is a term of this Agreement that the Company will con-

tinue to meet its current level of payment of $40 per week per
employee into the Western Australian Construction Industry
Redundancy Fund and will immediately increase its level of
payment into the Construction + Building Union Superannua-
tion Scheme to $50 per week per employee, which will increase
to $60 per week per employee from 1 February 1999.

14.—CLOTHING AND FOOTWEAR
1. The following items or other suitable clothing as agreed

between the company and the Union will be supplied to each
employee by the Company, upon the completion of five work-
ing days.

(a) 1 pair safety boots, and will be replaced on a fair
wear and tear basis.

(b) 2 T-shirts with collars, and will be replaced on a fair
wear and tear basis.

(c) 1 bluey jacket for each employee employed during
the period 1 April to 31 October. (One issued per
year)

2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to fit
over safety helmets.

15.—TRAINING
A formal training programme specific to the Concrete Pump-

ing Industry in WA will be prepared covering the following
activities—

• Pump Operation
• Truck Driving
• Truck Servicing
• Welding
• Auto Electrics
• Hydraulic Machinery
• Concrete Technology

Employees will be entitled to 50 hours paid time per year at
the appropriate rate for training pursuant to this clause.
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16.—PYRAMID SUB-CONTRACTING
1. “Pyramid Sub-Contracting” is defined as the practice of a

sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-con-
tractor.

2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the contract
and intends to engage a specialist sub-contractor to perform
that work, that section may be re-let to a specialist sub-con-
tractor.

3. Further provided that when a sub-contract is let for labour
and material, a labour only sub-contract may be let by the sub-
contractor, but it is unacceptable as a principle for further
labour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.

5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the par-
ties shall discuss and determine the issue in accordance with
the agreement dispute resolution procedure. In any event of a
disagreement, the matter shall be negotiated further between
the parties or referred to the Western Australian Industrial
Relations Commission. Whilst these procedures are undertaken
no industrial action shall occur.

17.—ALL-IN PAYMENTS
1. All-In methods of payments shall be prohibited.
2. “All-in Payments” means any system of payment that is

hourly, weekly, or daily which is either in lieu of payment for
overtime, or in lieu of one or more of the various award condi-
tions such as annual leave, public holiday payments, inclement
weather, etc.

Provided that All-In payments do not include casual engage-
ment on terms prescribed by the appropriate Award or
Agreement.

3. If an employer has been paying an employee an all in-rate
he/she shall be required to pay to the employee the difference
(if any) between the employee’s actual earnings and what the
employee would have earned had he/she been paid award rates
and conditions during his period of employment.

In addition to making the appropriate taxation deductions
from the employee’s wages, the employer shall also be re-
quired to make the appropriate contributions to the C+BUSS
and Portable Long Service Leave Schemes.

4. If any party is of the view that this principle has been
breached or is aware of a contracting arrangement on a
site that is let to circumvent the payments prescribed un-
der the award or this clause, the matter may, if not resolved
by the head contractor, be negotiated between the parties
or referred to the Western Australian Industrial Relations
Commission.

5. Any industrial action that may arise, shall be confined to
the employer in breach of this clause.

18.—SICK LEAVE
For sick leave accrued after the date of signing of this agree-

ment the following will apply—
(a) The Company’s employees shall be paid outstand-

ing sick leave annually in excess of 5 days and shall
be paid accrued sick leave entitlement to a cash pay-
ment on termination.

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is
re-engaged within a period of six months, the un-
paid balance of sick leave shall continue from the
date of re-engagement.

19.—FARES AND TRAVELLING
In addition to Clause 12A of the Award the following

travel payments shall be made in the form of a daily pay-
ment (on days worked) of $6.15 per day to be paid from 1
January 1997. This payment will not be payable on any
day which the employer provides transport free of charge
from the employee’s home to their place of work and re-
turn; provided that any transport supplied is equipped with
suitable seating accommodation and is covered when nec-
essary so as to be weatherproof.

20.—FLEXIBILITY OF ROSTERED DAYS OFF
1. The parties agree to adopt flexible arrangement for the

taking of RDO’s over the duration of this project as a means to
improve productivity. Where an alternate day is substituted
for the scheduled RDO, the scheduled RDO will be regarded
as a normal working day.

2. Any alternative arrangement for the taking of RDO’s for
this project will comply with the relevant provisions in the
Award.

21.—WORKFORCE LEVELS
It is agreed that in addition to the pump operator, at least

two employees will be utilised when a 4 inch hose is in opera-
tion. Further, in addition to the pump operator, at least three
employees will be utilised when a 5 inch hose is in operation.

22.—FLEXIBILITY OF MEAL BREAKS/HOURS
Normal hours of work under this Agreement are within

6.00am and 4.00pm, although start time is not to commence
after 7.30am. A half hour lunch break will be taken and no
penalty rates are payable if the lunch break is taken between
11.00am and 2.00pm.

23.—SIGNATORIES
.....(signed)................................ Kevin Reynolds
On behalf of the BLPPU

COMMON SEAL

.....(signed)................................ .................................
On behalf of the Company (Print name)

Dated this 7 day of 5, 1997.

GLOBE MEATS BELLEVUE ENTERPRISE
AGREEMENT 1997.
No. AG 129 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Derby Industries Pty Ltd trading as Globe Meats
and

Australasian Meat Industry Employees’ Union, Industrial
Union of Workers, Perth, West Australian Branch.

No. AG 129 of 1997.

Globe Meats Bellevue Enterprise Agreement 1997.
14 July 1997.

Order.
HAVING heard Mr M.J. Darcy as agent for the Applicant and
Mr G.J. Haynes as agent for the Respondent, and by consent,
the Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—

THAT the agreement made between the parties in the
terms of the following schedule and lodged in the Com-
mission on the 20th day of June, 1997 entitled Globe Meats
Bellevue Enterprise Agreement 1997 be registered as an
industrial agreement.

(Sgd.) G. L. FIELDING,
[L.S.] Senior Commissioner.

Schedule.
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ENTERPRISE AGREEMENT

SECTION I: AGREEMENT FRAMEWORK
1. Title
This Agreement shall be referred to as the ‘Globe Meats

Bellevue Enterprise Agreement 1997.’
2. Parties Bound
This is an agreement between Derby Industries Pty Ltd (ACN

009 033 612) trading as Globe Meats Bellevue (‘the Employer’)
and the Western Australian Branch of the Australasian Meat
Industry Employees Union, Industrial Union of Workers Perth
(‘the Union’) (together referred to as ‘the parties’) in the State
of Western Australia. It is estimated that 75 employees will be
bound by this Agreement.

3. Application
This Agreement shall be binding upon the Employer, the

Union, its officers and members, and any person eligible to be
a member of the Union employed by the Employer in the En-
terprise pursuant to a contract for services in a classification
covered under this Agreement.

4. Relationship with Award
This Agreement will entirely replace the Meat Industry (State

Award R9 of 1979) and any previous agreement in respect of
that award between the parties.

5. Duration and Renewal
(a) This Agreement shall come into operation from the pay

period commencing immediately following the registration of
the Agreement under section 41 of the Industrial Relations
(Western Australia) 1979 and shall continue in force until the
pay period terminating.

(b) The parties to this Agreement agree that negotiations to
enter into a new agreement to replace this agreement will com-
mence three months prior to its expiration.

(c) Should negotiations not achieve a replacement agree-
ment, the wages and conditions of employment herein shall
continue as at the date of expiration for a period of three months.
If agreement has not been reached by the end of three months,
the Agreement shall remain in force until such time as a new
agreement is negotiated or it is cancelled by the Commission.

6. Definitions
‘Agreement’ means this Enterprise Agreement.
‘Commission’ means the Western Australian Industrial Re-

lations Commission.
‘Employee’ means an employee of Derby Industries Pty Ltd

trading as Globe Meats engaged in the Enterprise.
‘Employer’  means Derby Industries Pty Ltd trading as Globe

Meats (ACN 009 033 612).
‘Enterprise’  means the meat processing and smallgoods op-

eration of the Employer located at Bellevue, Western Australia.
‘Ordinary Time Earnings’  means the base classification

rate as prescribed in clause 19 of this Agreement.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 192177 W.A.I.G.

‘Union’  means the Western Australian Branch of the Aus-
tralasian Meat Industry Employees Union Industrial Union of
Workers Perth.

‘Union Delegate’ means the Union representative for a de-
partment or section of the Enterprise.

7. Aims and Objectives of Agreement
(a) The parties recognise that this is an initial Enterprise

Agreement. During the period of operation of this Agreement
the Employer, Employees and the Union have as an aim the
joint development and implementation of key performance
indicators and to establish the best standards of practice in all
areas. The parties to this Agreement are committed to—

(i) continuing a harmonious industrial relations envi-
ronment through a commitment to consultation and
recognition of the role of the union and the consulta-
tive processes in all aspects of this Agreement;

(ii) increasing the efficiency and productivity of the
Employer to assist its international and domestic
competitiveness;

(iii) working together to increase the job security, job
satisfaction, training opportunities and career paths
for Employees, and

(iv) co-operating positively to implement work practices
that are flexible and meet both the requirements of
the Employees and the Employer.

(b) In meeting these objectives the parties have agreed to
consider a broad agenda through the established processes of
consultation. Such an agenda will include—

(i) continuous review of work practices affecting effi-
ciency and job satisfaction at all levels and in all
areas covered by the Agreement;

(ii) measures designed to improve plant utilisation and
the long term profitability of the Enterprise;

(iii) training issues including review of skill requirements,
implementation of training programmes and multi-
skilling;

(iv) occupational health and safety issues with a view to
reducing the number of work related injuries and ill-
nesses suffered by Employees including the provision
of appropriate safety equipment and apparel and the
development of rehabilitation programmes;

(v) measures designed to improve plant utilisation and
ensure security of employment.

(c) Matters relating to significant changes in technology in-
cluding structure of operations, or other exceptional
circumstances shall be considered by the parties by way of
consultation. If, as a result of this consultation, a change of
this Agreement is necessary the parties will co-operate to im-
plement those changes.

8. Commitment
During the period of operation of this Agreement, the par-

ties agree—
(a) that there will be no extra claims in relation to wages

and conditions except when consistent with the terms
of this Agreement; and

(b) to oppose any subsequent application of any other
body or organisation to be joined to this Agreement.

9. Contract of Employment
9.1 Advice of Engagement
An Employee shall be informed in writing at the time of

engagement of the nature of his or her employment.
9.2 Classification of Employees
Employees shall be classified according to—

(a) hours of work and tenure of employment; and
(b) specification of work to be undertaken.

10. Hours of Engagement
There shall be three classes of Employee for the purposes of

hours of engagement, being—
(a) permanent including full time and part time;
(b) casual; and
(c) shift.

10.1 Permanent Full Time

10.1.1 A permanent full time Employee shall be an Employee
engaged on an ongoing and regular basis for 38 hours per week,
and these hours shall be known as the ‘ordinary working hours’.

10.1.2 A permanent full time Employee will work three days
of 10 hours and one day of 8 hours in any week.

10.1.3 A permanent full time Employee will work the hours
referred to in clause 10.1.2 above on either Monday to Thursday
or Tuesday to Friday or Wednesday to Saturday of any week.

10.1.4 The hours of work in clause 10.1.2 above are to be
6.00am to 4.30pm in respect of 10 hour days, and 6.00am to
2.30pm for 8 hour days.

10.1.5 All ordinary hours worked prior to 1.00 pm on a Sat-
urday, shall be paid at the rate of time and a quarter.

10.1.6 All ordinary hours worked after 1.00 pm on a Satur-
day shall be paid at the rate of time and a half.

10.1.7 Notwithstanding clauses 10.1.1-10.1.4 above, des-
patch Employees shall be engaged between the hours of 4.00am
and 3.30pm on any given day.

10.1.8 Notwithstanding clauses 10.1.1-10.1.4 above, pre-
pack Employees shall work ordinary hours between 5.00am
and 3.30pm.

10.2 Permanent Part Time
10.2.1 A permanent part time Employee shall be engaged on

an ongoing and regular basis for less than 38 hours per week
and more than 9 hours per week;

10.2.2 A minimum engagement on any day for a part time
Employee shall be not less than 3 hours;

10.2.3 A part time Employee shall receive payment of wages,
annual leave, public holidays, sick leave, long service leave,
bereavement leave and all other benefits prescribed by this
Agreement on a pro rata basis in the same proportion as the
average number of hours actually worked each week bears to
38 hours per week.

10.3 Casual
10.3.1 A casual Employee is a non permanent Employee

engaged by the hour and paid per hour on the basis of one
thirty eighth of the weekly rate for the appropriate classifica-
tion, plus a 25% loading.

10.3.2 The 25% loading referred to in clause 10.3.1 above is
paid in full compensation for and in recognition of the nature
of casual employment, and a casual Employee will not gain
entitlement to annual leave, sick leave, bereavement leave,
public holidays, parental leave, long service leave or redun-
dancy provisions set out in this Agreement.

10.3.3 The minimum period of engagement for a casual
Employee will be not less than 3 hours.

10.3.4 (a) On the first day of engagement an employee shall
be notified in writing by his employer or by the employer rep-
resentative whether the duration of his or her employment is
expected to exceed one month and if he or she is hired as a
casual employee he or she shall be advised accordingly;

(b) An employee shall for the purpose of this agreement be
deemed to be a casual employee;

(i) if the expected duration of the employment is less
than four weeks;

(ii) if the notification referred to in paragraph (a) of this
subclause is not given and the employee is dismissed
through no fault of his or her own within one month
of commencing employment;

(c) A casual employee shall, for the purposes of this Agree-
ment, become a permanent employee when that employee has
worked for a period exceeding four weeks having worked a
minimum of 38 hours in each of the preceding four weeks.

10.4 Shift
10.4.1 A shift Employee is an Employee engaged to work

38 hours per week in 3 shifts of 10 hours and 1 shift of 8 hours
on Monday to Saturday inclusive in any week PROVIDED
THAT when a system of three consecutive shifts is being
worked the ordinary hours of the last shift for the week may
finish no later than 8.00 am on a Saturday.

10.4.2 In addition to ordinary working hours, there are 2
shifts, being—

(i) afternoon shift, which finishes after 8.00pm and at
or before midnight; and
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(ii) night shift, which finishes after midnight at or be-
fore 12 o’clock midday.

10.4.3 (1) The Employer may engage Employees on shifts,
but before doing so shall give notice of his intentions to the
Union and of the starting times and finishing times of the shift
or shifts.

(2) The Employer shall not require an existing Employee to
work on shifts if such Employee has a justifiable reason for
not so working.

(3) (a) If—
(A) a particular process of the Enterprise is carried out

on shifts, and
(B) an Employee works less than 4 consecutive after-

noon shifts or 4 consecutive night shifts on that
particular process,

then the Employee shall be paid at overtime rates for the work
on that particular process.

(b) The sequence of work on the particular process shall not
be deemed to be broken under the preceding paragraph by rea-
son of the fact that work on the process is not carried out on a
Saturday or Sunday or any holiday.

(4) An Employee, when on an afternoon or night shift shall
be paid for each such shift fifteen per centum more than his or
her ordinary rate of wage as prescribed in this Agreement.

(5) An Employee who is required to work on night shift,
without being allowed to rotate shift weekly so that at least
one week in every three consecutive weeks is worked on af-
ternoon shift shall be paid twenty-five per centum more than
his or her ordinary rate of wage as prescribed by this agree-
ment.

10.5 Meal Times and Rest Breaks
(a) An Employee shall not work for more than five (5) hours,

or six (6) hours by mutual agreement, without a break for a
meal. Such meal break shall not be less than thirty minutes,
nor more than one hour, to be mutually agreed between the
Employer and the Employee.

(b) When an Employee is required to work during his or her
normal meal break or any portion thereof, he or she shall be
paid at overtime rates until a break is taken.

(c) A shift employee shall be allowed half an hour for a meal
break which shall be allowed as time worked.

(d) Each employee shall be allowed a break of fifteen min-
utes in the forenoon and a break of fifteen minutes in the
afternoon to be taken at such times as are mutually agreed
between the employer and the employee.

(e) Shift employees shall be allowed a break of fifteen min-
utes during the first three hours of their work period and a
break of fifteen minutes during the last three of their work
period.

11. Tenure of Employment
11.1 Probation
11.1.1 A permanent Employee may be placed on an initial

probationary period of one month to assess suitability, pro-
vided that the Employee is notified in writing of this period.
The probationary period will count as time worked for the
purposes of accruing entitlements under this Agreement.

11.1.2 The employment of a probationary Employee may be
terminated by either party on giving one weeks notice, or by
the Employer giving one weeks pay in lieu of notice.

11.1.3 Where an Employee leaves his or her employment
during the notice period referred to in subclause 11.1.2 above,
entitlement to payment of any entitlement aside from wages
for hours worked will be forfeited.

11.1.4 At the conclusion of the probationary period and
wherever necessary prior to that time, the performance of the
Employee shall be assessed by the Employer. If the Employee
chooses, he or she may be accompanied at the time of assess-
ment by a Union delegate.

11.1.5 Following this assessment, the Employer may extend
the probationary period by a further term of 12 weeks, pro-
vided that notice of this is given to the Employee in writing.

11.1.6 After a successful completion of the probationary
period, the Employee shall be notified in writing that his or
her engagement is permanent.

12. Stand Down
The Employer may deduct payment for any day or part of a

day on which the Employee can not usefully be employed be-
cause of—

(a) industrial action by the Union or by any other asso-
ciation or union;

(b) breakdown of the Employer’s machinery; or
(c) any other stoppage of work by any cause which the

Employer could not reasonably prevent,
provided that where an Employee is required to stay at his or
her place of work notwithstanding the inability to carry out
duties, the Employee shall be paid accordingly.

13. Conduct of Work and Deductions
13.1 The Employer may direct an Employee to carry out

such duties to the satisfaction of the Employer as are within
the Employee’s skills, competence and training, and the Em-
ployee shall comply with any direction issued by the Employer
consistent with the Employer’s responsibility to provide a safe
and healthy work environment.

13.2 An Employee not attending to or performing his or her
duties shall, except where otherwise expressly provided for in
this agreement, lose his or her pay for the actual time of such
non attendance or non performance.

14. Continuous Service
For the purposes of determining continuous service in re-

spect of calculating an Employee’s entitlements under this
Agreement, continuity of service shall be deemed to exist—

(a) where an Employee is made redundant and re-em-
ployed by the Employer within 6 months.

(b) where an Employee is terminated solely for the pur-
pose of avoiding the Employer’s obligations under
this Agreement.

(c) in the case of unpaid absences (including absences
for the purpose of receiving workers’ compensation
benefits) continuity of service shall not be broken
unless and until the service of the Employee are for-
merly terminated during the absence. However, such
period of unpaid absence shall not be taken into ac-
count when calculating such entitlements.

15. Dismissal
15.1 The Employer shall not unfairly, harshly or unreason-

ably dismiss an Employee and any dispute relating to this clause
shall be determined in accordance with the dispute resolution
procedure set out in this Agreement, subject to the Employ-
er’s right to summarily dismiss an Employee set out in clause
15.5 below.

15.2 Should an Employee be accused of faulty or ineffi-
cient work or unwarranted absenteeism, the Employer shall
serve a written warning on that Employee of the substance
of that allegation in the presence of a Union Delegate if
requested.

15.3 If the circumstances referred to in clause 15.2 above
occur on a second occasion, a further written notice will be
issued;

15.4 Following a second notice, if the circumstances referred
to in clause 15.2 occur on a third occasion, a notice of termi-
nation may be issued to that Employee.

15.5 Nothing in this Agreement shall affect the right of
the Employer to summarily dismiss an Employee without
notice for malingering, gross inefficiency, neglected duty
or misconduct. In such cases, wages and accrued annual
leave entitlements shall be paid up to the time of dismissal
only and no other accrued entitlements will be paid to the
Employee.

15.6 By agreement with the Union, the Employer shall
have the right to suspend the Employee for up to 2 weeks
without pay where the Employee may otherwise be dis-
missed.

15.7 Except in cases justifying summary dismissal or where
the Employer cannot be reasonably expected to do so, the
Employer must not terminate an Employee’s employment for
reasons related to the Employee’s conduct or performance
unless the Employee has been given the opportunity to defend
himself or herself against the allegations.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 192377 W.A.I.G.

16. Notice
16.1 Notice of Termination by Employer
(a) In order to terminate the employment of a permanent

Employee (other than an Employee who has been summarily
dismissed) the Employer shall give to the Employee the fol-
lowing notice—

Period of Continuous Service Period of Notice
not more than a year 1 week
1 year but less than 3 years 2 weeks
3 years but less than 5 years 3 weeks
5 years and over 4 weeks

(b) An employee who, at the time notice was given, is over
45 years of age and has completed two years continuous serv-
ice with the Employer shall be entitled to one week’s notice in
addition to the notice prescribed above.

(c) Payment in lieu of the notice period prescribed above
may be paid by the Employer at the time of notice being given
or at any time during the notice period.

(d) In calculating any payment in lieu of notice, the Em-
ployer shall pay the Employee the ordinary time earnings for
the period of notice had the employment not been terminated.

16.2 Notice of Termination by Employee
(a) The notice of termination required to be given by an

Employee shall be the same as that required by the Employer,
save and except that there shall be no additional notice based
on age of the Employee concerned.

(b) If an Employee fails to give the required notice or hav-
ing given such notice leaves before the notice expires, the
Employee forfeits the entitlement to any moneys owing under
this Agreement aside from payment for time worked until de-
parture.

16.3 Time off During Notice period
Where the Employer has given notice of termination to an

Employee who has completed one year of continuous service,
the Employee, shall, be entitled to up to a maximum of 8 ordi-
nary hours absence from work for the purposes of seeking
other employment without deduction of pay. The time off shall
be taken at times that are convenient to the Employee after
consultation with the Employer. This subclause shall not ap-
ply to an Employee that is not permanent.

16.4 Statement of Employment
The Employer shall, upon receipt of request from an Em-

ployee whose employment has been terminated, provide to
the Employee a written statement specifying the period of
employment and the classification or type of work performed
by the Employee.

16.5 Casual Employees
The period of notice of termination on a casual Employee

should be one hour, provided that this period may be foregone
by the Employer paying one hours wages. The Employee may
forego entitlement to payment for the notice period if he or
she elects to leave the Employer’s service before the period
expires.

17. Redundancy and Change
17.1 Discussions Before Termination
(a) Where the Employer has made a definite decision that it

wishes to implement changes to the method of carrying out
work and/or it no longer wishes a job being performed by an
Employee to be done by anyone and that decision may lead to
termination of employment, the Employer shall hold discus-
sions with the Employees directly effected and the Union as
soon as practicable.

(b) These discussions shall cover the reasons for the pro-
posed termination or terminations, measures to avoid or
minimise any adverse impact upon the Employees concerned,
and the outcome of those discussions shall be reduced to writ-
ing and provided to the Employees concerned and the Union.

(c) The Employer shall not, however, be required to dis-
close confidential information where it would be detrimental
to its interest.

17.2 Transfer to Lower Paid Duties
Where an Employee is transferred to lower paid duties as an

alternative to termination for the reasons set out in clause
17.1(a) above, the Employee is entitled to a period of notice of

transfer equivalent to the sum of the notice to which the Em-
ployee would have been entitled under clause 16.1 and a period
of notice equivalent to the severance period to which the Em-
ployee would have been entitled had his or her employment
been terminated.  During the notice of transfer period, the
Employee will continue to receive payment of his or her former
classification rates.

17.3 Severance Pay
(a) In addition to the period of notice prescribed for ordi-

nary termination in clause 16.1(a) of this Agreement, a
permanent Employee whose employment is terminated for
reasons set out in clause 17.1(a) above shall be entitled to the
following minimum amount of severance pay—

Period of Continuous Service Severance Pay
1 year or less Nil
1 year and up to the completion 2 years 4 weeks pay
2 years and up to the completion 3 years 6 weeks pay
3 years and up to the completion 4 years 7 weeks pay
4 years and over 8 weeks pay
(b) For the purposes of this clause the term, ‘weeks pay’

means the ordinary weekly wage for the Employee concerned.
(c) The payments required to be made in this clause 17.3 are

not required to be made to Employees with less than one years
continuous service.

17.4 Employee Leaving During Notice Period
An Employee who has been given notice that his or her

employment will be terminated by reason of redundancy, may
elect not to work during the notice period specified in clause
16.1. If an employee makes such an election, on termination
he or she shall continue to be entitled to all accrued benefits
set out in this Agreement including the severance payment
provided for which the Employee has not worked.

17.5 Variation of Redundancy Payment
The Employer may make application to the Commission to

have the severance pay prescribed herein varied if the Em-
ployer obtains acceptable alternative employment for the
Employee or if the Employer is unable to pay the prescribed
amount.

17.6 Notice to Commonwealth Employment Service
Where 15 or more Employees are to be made redundant, the

Commonwealth Employment Service shall be notified as soon
as practicable, specifying the reasons for the redundancies,
the number and categories of Employees likely to be affected,
and the time when or the period over which the Employer
intends to carry out the terminations.

17.7 Long Term Stand Down
Where a boning room and/or pre-packing area, room or fac-

tory is closed and not reopened within a period of 8 consecutive
calender months from the date of closure, the Employer shall
at the end of the 8 month period, advise the Union in writing
of its permanent closure or if appropriate, the anticipated date
of its reopening.

For the purpose of this sub clause, a boning room and/or
pre-packing area, room or factory shall include parts thereof
including but not limited to a chain, rail, section, department,
room or sub room of such, boning room, pre-packing area or
factory.

17.8 Dispute Settling Procedures
Any dispute arising under this clause 17, may be referred

directly to the Commission, and need not comply with the
dispute resolution clause in this Agreement.

18. Employee Facilities
The Employer shall provide for Employees—

(a) boiling water in sufficient quantities to make an ad-
equate supply of hot drinks for each Employee
immediately each meal or rest break commences;

(b) adequate supplies of cool drinking water at conven-
ient locations;

(c) appropriate heating facilities for Employees’ meals
and a refrigerator in each lunch room; and

(d) changing rooms, dining rooms, toilets, wash basins,
showers, and so on in accordance with the provision
of the Code of Practice for Workplaces made pursuant
to the Occupational Safety and Health Act 1984 (WA).
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19. Pay rates and Classification Structure
19.1 Wages
(a) The weekly rate of pay for ordinary hours worked shall,

in accordance with the wage schedule in this Agreement, be
the following—

Grade—Level Rate % Relativity
$ to Trades

Person
Food Preparation Operator 463.26 105
GRADE 6
Food Preparation Operator 441.20 100
GRADE 5
Food Preparation Operator 419.14 95
GRADE 4
Food Preparation Operator 397.08 90
GRADE 3
Food Preparation Operator 388.26 88
GRADE 2
Food Preparation Operator 359.40 Not applicable
GRADE 1
(b) In addition to the rate of pay set down in clause 19.1(a)

above, the Employer will increase the rate of pay following
increases, if any, in the Metal Industries Award 1994 Part 1
Print 4869 (MOO39) Federal during the life of this Agree-
ment in the same relativities as set out in that sub-clause and
will be paid as soon as practical after notification of the in-
crease but in any case, the effective date of the increase shall
be the same as that awarded to the relevant Metal Trades Em-
ployees.

(c) The payments made in subclauses 19.1(a) and (b) shall
be in lieu of any State Award increase awarded by the Com-
mission.

(d) Where the $8.00 Safety Net Adjustment has been
paid, it shall be absorbed by the adjustment in sub clauses
19.1(a) and (b) above, and all other existing over award
payments are absorbable into any increases payable under
this Agreement.

19.2 Junior Employees
A junior Employee shall be paid the following percentage

of a Food Preparation Operator Grade 1—
Employees less than 17 years of age 50%
17 to 18 years of age 60%

At 18 years of age the Employee shall be paid the adult rate
for the classification in which he or she is employed.

19.3 Apprentices
(a) Subject to the provisions contained in this Agreement,

the employment of apprentice butchers shall be as determined
by the Industrial Training Act 1975.

(b) The minimum weekly wage rate of apprentices shall be
based on the percentage of the total wage applicable to Food
Preparation Operator Grade 5 as follows—

Year %
First Year 50
Second Year 65
Third Year 85
Fourth Year 95

19.4 Under Rate Employees
Employees unable to earn the minimum rate by reason of

age, infirmity or disability may be paid a lesser rate in accord-
ance with the Minimum Conditions of Employment Act 1993
as agreed with the Employee or where applicable the Employee
and the placement agency.

19.5 Traineeships
The parties agree that Traineeships may be introduced dur-

ing the currency of this Agreement. Conditions and rates of
pay for trainees are to be agreed by the parties prior to imple-
mentation and subject to any relevant legislation.

20. Classification Structure and Career Progression
The classification structure and career progression is set out

in schedule 1 to this Agreement.

21. Overtime
21.1 Payment
Subject to the provisions of this clause, all time worked out-

side of the ordinary working hours specified in clause 10 shall
be paid as follows—

(a) time and a half for the first two hours and double
time thereafter;

(b) additional hours worked on a Sunday shall be paid
for at the rate of double time; and

(c) all time worked on a Public Holiday as prescribed in
this Agreement shall be paid for at the rate of double
time and a half;

(d) casual worker on shift to be paid at the appropriate
shift rate applicable to that shift in addition to his or
her casual loading.

21.2 Each Day to Stand Alone
Except as provided in clause 21.2(c), in calculating over-

time, each day shall stand alone, and the maximum rate payable
for that work shall be double the ordinary rate.

21.3 Ten Hours Break
(a) When additional hours are necessary it shall, wherever

reasonably practicable, be so arranged that the Employees have
at least 10 consecutive hours off duty between the work on
successive days.

(b) An Employee, (other than a casual Employee) who be-
tween the termination of their ordinary work on any one day
and the commencement of their ordinary work on the next day
has not had at least ten consecutive hours off duty between
those times, shall, subject to this subclause, be released after
completion of such overtime until they have had ten consecu-
tive hours off duty without loss of pay for ordinary working
time occurring during such absence.

(c) If, on the instructions of his Employer, such an Employee
resumes or continues work without having had such ten con-
secutive hours off duty, they shall be paid at double rates until
they are released from duty for such period and they shall then
be entitled to be absent until they have had ten consecutive
hours off duty without loss of pay for ordinary working time
occurring during such absence.

21.4 Recall to Work
An Employee who has left the place of work after complet-

ing the ordinary hours of work shall if recalled to work
additional hours, be paid for a minimum of two hours at the
appropriate overtime rate.

21.5 Working of Reasonable Overtime
The Employer may require an Employee to work reason-

able overtime and in such instances an Employee shall not
refuse to work reasonable overtime to meet the needs of the
Enterprise in accordance with such requirement.

21.6 Disputes
Any dispute or grievance in relation to the working of over-

time shall be handled in accordance with the Disputes
Settlement procedures of this Agreement.

21.7 Payment in Lieu
(a) Notwithstanding the provisions contained elsewhere in

this clause, where an Employee has become entitled to an over-
time payment pursuant to this clause, he or she may request
that the overtime be converted to time off in lieu at the appli-
cable overtime rate. The request must be in writing.

(b) The Employer is under no obligation to agree.
(c) The time off in lieu, if granted, must be taken at a mutu-

ally agreeable time.
21.8 Termination
Any accrued time off in lieu not taken at the time of termi-

nation will be paid out at the applicable overtime rate.
22. Meal Money
22.1 First Meal
An Employee required to work overtime for more than two

hours prior to normal starting time or 2 hours after normal
finishing time on any day shall be supplied with a meal by the
Employer or be paid $6.50 by the Employer for a meal pro-
vided that the meal allowance shall only be paid if there has
been an elapse of 5 hours or more since the commencement of
the Employee’s last meal break.
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22.2 Further Meals
If the amount of overtime required to be worked necessi-

tates a second or subsequent meal, the Employer shall supply
such meal or pay to the Employee the sum of $3.50.

23. Employees in Freezer Section
(a) Employees who are required to work in a temperature

minus 15 degrees Celsius shall be paid an extra $1.45 per day.
(b) Employees who are required to work in a temperature

below minus 18 degrees celsius shall be paid an extra $2.80
per day; and

(c) Employees who are required to work in a temperature
below minus 23 degrees celsius shall be paid an extra $5.60
per day.

24. Superannuation
24.1 Definitions
‘Fund’  shall mean the Meat Industry Employees’ Superan-

nuation Fund Pty Ltd.
‘Complying Fund’  means a complying superannuation fund

as defined in section 267 of the Income Tax Assessment Act
1936 (C’th).

‘Ordinary Time Earnings’  shall for the purpose of this
clause include allowances paid in accordance with clauses
10.1.5 and 10.1.6 of this agreement.

‘Trustee’  shall mean the trustee of the relevant fund.
‘Approved Superannuation Fund’ shall mean a superan-

nuation fund which complies with the Occupational
Superannuation Standards Act 1987.

24.2 Contributions
The Employer shall contribute to the Fund in respect of all

eligible Employees the amount set down in the Superannua-
tion Guarantee Charge Act 1992 based on the Employee’s
ordinary time earnings upon completion of the qualifying pe-
riod specified in this clause.

24.3 Employer Contributions
The obligation of the Employer to contribute to the Fund in

respect of an Employee shall cease on the last day of such
Employee’s employment with the Employer.

24.4 Eligibility
24.4.1 The Employer shall be required to make contribu-

tions in accordance with this subclause in respect of all full-time
and part-time Employees who have been employed by the
Employer continuously for a period of one month. Once Em-
ployees have completed the one month qualifying period they
shall be eligible to have contributions to the Fund paid on their
behalf from the date of their engagement with the Employer.

24.4.2 No contributions shall be made for—
(a) periods of unpaid leave;
(b) unauthorised absences;
(c) periods during which the Employee is in receipt of

workers’ compensation in excess of 52 weeks;
(d) annual leave or any other payments paid out on ter-

mination.
24.4.3 Notwithstanding the provisions of subclause 24.4.1

and 24.4.2 of this clause, contributions shall be made in ac-
cordance with the trust deed and rules of the Fund.

24.5 Employee Contribution
Employees who may wish to make additional contributions to

the Fund shall authorise the Employer to pay into the Fund from
the Employee’s wages an amount specified by the Employee.

Employee contributions to the Fund requested under this
subclause shall be made in accordance with the rules of the Fund.

24.6 Frequency of Payment
Each Employee shall pay such contributions together with any

Employee’s deductions to the Fund in the following manner—
(a) in respect of full-time Employees, payments shall

be made monthly for pay periods completed in the
month.

(b) in respect to casual Employees, payments will be
calculated on a daily basis. Payments will be calcu-
lated only for Employees who have earned more than
$450.00 on their basic rate for pay periods completed
in the month.

25. Leave Provisions
25.1 Annual Leave
(a) Except as hereinafter provided, a period of four con-

secutive weeks leave with payment of ordinary time
earnings as prescribed shall be allowed to an Employee
by the Employer, after a period of twelve months continu-
ous service. The Employer shall give at least four weeks
notice to an Employee of the date the Employee is required
to commence annual leave.

(b) If a public holiday occurs within an Employee’s annual
leave, it will not be counted as a day of annual leave.

(c) Where the Employee and the Employer agree (the Em-
ployee being under no obligation to agree), then
notwithstanding any other provision in this clause, annual leave
may be taken in periods of less than 4 consecutive weeks,
provided that—

(i) one period is of at least 2 weeks’ duration; and
(ii) a further period is of at least 1 week’s duration.

(d) If, after one month’s continuous service in any qualify-
ing period, an Employee lawfully leaves his or her employment
or his or her employment is terminated by the Employer through
no fault of the Employee, the Employee shall be paid 2.923
hours pay at his or her ordinary rate of wages prescribed by
clause 19 of this Agreement (excluding shift work allowances
and the 17½% loading referred to in clause 25.1(f)) in respect
of each completed week of continuous service.

(e) In addition to any payments to which he or she may
be entitled under subclause (d) of this clause, an Employee
whose employment terminates after he or she has com-
pleted a twelve month qualifying period and who has not
been allowed the leave prescribed under this Agreement
in respect of that qualifying period shall be given pay-
ment in lieu of that leave, unless—

(i) the Employee has been justifiably dismissed for mis-
conduct; and

(ii) the misconduct for which he or she has been dis-
missed occurred prior to the completion of that
qualifying period.

(f) For the purposes of this clause except as provided in
subclause (d) thereof the ordinary rate of wage for an Em-
ployee on time work shall be his or her ordinary rate, as
prescribed by clause 19 of this Agreement, and any allowance
(including any leading hand allowance) to which the Employee
is entitled for shift work as prescribed by this Agreement, at
the time of taking annual leave, or a loading of 17½% per
centum, whichever is the greater.

(g) Where the Employer closes down the Enterprise, or a
section or sections thereof, for the purposes of allowing an-
nual leave to all or the bulk of the Employees in the Enterprise,
or section or sections concerned, the following provisions shall
apply—

(i) the Employee may be given less than four weeks’
notice of the Employer’s intention so to do, stand off
for the duration of the close-down all Employees in
the Enterprise or section or sections concerned;

(ii) the Employer may close down the Enterprise or a
section or sections thereof for one or two separate
periods for the purpose of granting annual leave in
accordance with this subclause. If the Employer
closes down the Enterprise or a section or sections
thereof in two separate periods, one of those periods
shall be for a period of at least three consecutive
weeks.

Provided that where the majority of the Employees in the
Enterprise or section or sections thereof concerned agree, the
Employer may close down the Enterprise or section or sec-
tions thereof in accordance with this subclause in two
consecutive weeks, or in three separate periods. In such cases
the Employer shall advise the Employees concerned of the
proposed date of each close down before asking them for their
agreement.

(h) (i) The Employer may close down the Enterprise, or a
section or sections thereof for a period of at least
three consecutive weeks and grant the balance of the
annual leave due to an Employee in one continuous
period in accordance with a roster;
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(ii) The Employer may close down the Enterprise, or a
section or sections thereof for a period of less than
three consecutive weeks and allow the balance of
the annual leave due to a worker in one or two con-
tinuous periods, either of which may be in accordance
with a roster. In such a case the granting and taking
of annual leave shall be subject to the agreement of
the Employer and the majority of the Employees in
the business, or a section or sections thereof respec-
tively and before asking the Employees concerned
for their agreement, the Employer shall advise them
of the proposed date of the close down or close downs
and the details of the annual leave roster.

(i) In the event of an Employee being employed by the Em-
ployer for a portion only of a year, he shall only be entitled,
subject to subclause (a) of this clause to such leave on full pay
as is proportioned to his length of service during that period
with the Employer , and if such leave is not equal to the leave
given to the other Employees he shall not be entitled to work
or pay whilst the other Employees of the Employer are on
leave on full pay.

(j) The provisions of this clause shall not apply to casual
Employees.

25.2 Sick Leave
(a) An Employee who is unable to attend or remain at his or

her place of employment during the ordinary hours of work
by reason of personal ill health or injury shall be entitled to
payment during such absence in accordance with the follow-
ing provisions—

(i) entitlement to payment shall accrue at the rate of one
sixth of a week for each completed month of service
with the Employer;

(ii) if in the first of successive years of service with the
Employer an Employee is absent on the ground of
personal ill health or injury for a period longer than
his or her entitlement to paid sick leave, payment
may be adjusted at the end of that year of service, or
at the time the Employee’s services terminates within
that year.

(b) The unused portions of the entitlement to paid sick leave
in any one year shall accumulate from year to year, and sub-
ject to this clause may be claimed by the Employee if the
absence by reason of personal ill health or injury exceeds the
period for which entitlement has accrued during the year at
the time of the absence, provided that an Employee shall not
be entitled to claim payment for any period exceeding ten weeks
in any one year of service.

(c) When an Employee has accrued more than 10 days of paid
sick leave, after the commencement of this Agreement, he or
she may elect to be paid out in cash at any time his or her ordi-
nary rate of wage for any full day accrued in excess of 10 days.

(d) To be entitled to payment in accordance with clause
25.2(a) the Employee shall as soon as reasonably practicable
advise the Employer of the inability to attend for work, the
nature of the illness or injury and the estimated duration of the
absence provided that such advice, other than in extraordinary
circumstances, shall be given to the Employer within 24 hours
of the commencement of the absence.

(e) If an Employee is absent due to illness or injury for a
period of three days or more, there will be no entitlement to
sick leave unless the Employee provides the Employer a cer-
tificate from a registered medical practitioner, and the Employer
may also request such a certificate after one absence of two
days or less in any year.

(f) Where paid sick leave has been granted by the Employer
in accordance with clause 25.2(e), that proportion of the an-
nual leave equivalent to the paid sick leave is hereby replaced
by the paid sick leave and the replaced annual leave may be
taken at another time mutually agreed to by the Employer and
Employee, or failing agreement, shall be added to the Em-
ployee’s next period of annual leave, or if termination occurs
before then, be paid to the Employee in accordance with clause
25.1(e).

(g) (i) If an Employee suffers personal ill health or injury
during the time when absent on annual leave he or
she may apply for and the Employer shall grant paid
sick leave in place of paid annual leave.

(ii) Such an application for replacement leave shall be
made within seven days of resuming work and then
only if the Employee was confined to his place of
residence or a hospital as a result of his personal ill
health or injury for a period of seven consecutive
days or more and he produces a certificate from a
registered medical practitioner that he was so con-
fined.

(h) Replacement of paid annual leave by paid sick leave shall
not exceed the period of paid sick leave to which the Em-
ployee was entitled at the time he proceeded on annual leave
and shall not be made with respect to fractions of a day.

(i) Payment for replaced annual leave shall be at the rate of
wage applicable at the time the leave is subsequently taken
provided that the annual leave loading prescribed in clause
25.1 shall be deemed to have been paid with respect to the
replaced annual leave.

(j) The provisions of this clause with respect to payment do
not apply to Employees who are entitled to payment under the
Workers’ Compensation and Rehabilitation Act nor to Em-
ployees whose injury or illness is the result of their own
misconduct.

(k) The provisions of this clause do not apply to casual
Employees.

25.3 Trade Union Training Leave
Employees shall be entitled to paid trade union training leave

in accordance with the provisions of this clause.
(a) Leave is to be confined to work place Union del-

egates or persons who have been elected as work
place representatives and who have held such or simi-
lar positions for a period of not less than a total period
of 3 months, which might include broken periods of
employment.

(b) Leave is to be confined to 5 days per year for each
Employee and is not to be cumulative.

(c) The courses for which leave is granted are those
which are conducted by an accredited trainer pro-
vider. The Union is to provide to the Employer details
of the course, the provision and details of the method
of assessment.

(d) The leave shall be paid for at the base rate earnings
in accordance with Clause 19.

(e) Applications for leave must be made to the Employer
four weeks before the course commences.

(f) The granting of leave is subject to the Employer be-
ing able to make proper staffing arrangements for
the relevant period.

(g) Leave may only be granted where the Employee con-
cerned can be released for the period of the course
without unduly affecting in an adverse manner the
Employer’s operations.

(h) The Union shall be permitted to nominate two mem-
bers for each 75 Employees employed in the
Enterprise in any one year. Provided further that no
more than eight members, or half of the delegates or
representative whichever is the lesser number, shall
be entitled to leave at the same time.

(i) Leave may only be granted where the courses to
be attended are such as to improve the Employ-
ee’s knowledge of industrial relations or related
issues.

25.4 Long Service Leave
The long service leave provision contained in volume 60 of

the Western Australian Industrial Gazette at pages 1 to 6 both
inclusive are hereby incorporated in and shall be deemed to be
part of this Agreement.

25.5 Bereavement Leave
(a) An Employee shall on the death of a wife, husband,

mother, father, sister, brother, child or stepchild, mother-in-
law or father-in-law or any other person who immediately
before the person’s death, lived with the Employee as a mem-
ber of the Employee’s family shall be entitled to leave for a
period not exceeding the number of hours worked by the Em-
ployee in two ordinary working days and shall be without
deduction of pay.
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(b) The right to such leave shall be dependent on compli-
ance with the following conditions—

(i) the Employee shall give the Employer notice of his
intention to take such leave as soon as reasonably
practicable after the death of such person;

(ii) the Employee shall, if required, furnish proof of such
death to the satisfaction of the Employer;

(iii) the Employee shall not be entitled to leave under
this clause during any period in respect of which any
other leave has already been granted.

(c) For the purpose of this clause the words ‘wife’ and ‘hus-
band’ shall not include a wife or husband from whom the
Employee is separated but shall include a person who lives
with the Employee as a defacto wife or husband.

25.6 Public Holidays
(a) Subject to the provisions of this clause, the following

days or the days observed in lieu thereof shall be allowed as
holidays without deduction of pay namely New Year’s Day,
Anzac Day, Good Friday, Labour Day and Christmas Day.

(b) Subject to the provisions of this clause, the following
days or the days observed in lieu thereof shall be allowed as
holidays without deduction of pay, namely Boxing Day, Foun-
dation Day, Queens Birthday, Australia Day and Easter Monday
or any other public holiday set out in Schedule 1 to the Mini-
mum Conditions of Employment Act 1993, provided that the
Employee may be requested to work an extra day in the calender
week on which that public holiday falls at the ordinary rate of
pay without any penalty which might arise by reason of the
public holiday in which case the Employee shall be entitled to
an additional day of annual leave or a day of leave to be taken
when mutually agreed upon without loading.

(c) Where a Public Holiday falls on a day which would oth-
erwise be a day off under the Award and under the Agreement
this day falls on a normal day off, a day will be added to An-
nual Leave or taken at a mutually agreed time with no loading.

(d) Any Employee who is absent from work on the working
day before or on the working day after a holiday prescribed by
this clause, without reason satisfactory to the Employer or
without the consent of the Employer shall not be entitled to
payment for the holiday or the day of absence.

(e) The provisions of this clause shall not apply to casual
Employees.

(f) Where the Consultative Committee and the Employer
agrees, any of the days mentioned above may be substituted
for another day. Nothing in this clause shall prevent an Em-
ployee subject to agreement by the Employer substituting any
of the above mentioned holidays for the purpose of observing
days of cultural significance.

25.7 Parental Leave
Parental leave and maternity leave shall apply to all staff in

accordance with the provision as contained in the Minimum
Conditions of Employment Act 1993.

25.8 Entitlement to leave after 12 months
All leave of any kind provided for by this agreement shall

be taken within 12 months of being due failing which arrange-
ments must be agreed between the parties to take such leave at
a mutually agreed time. Any leave not taken within 12 months
of becoming due will not be subject to any further rate in-
creases under this agreement.

26. Right of Entry
26.1 Union Visits
On notifying the Employer the Union Secretary or any Of-

ficer duly authorised by the Union for the purpose of this
Agreement shall have the right to visit the business premises
of the Employer at any time when work is being carried out
and to interview Employees whose conditions of work are
subject to this Agreement without unduly interfering with work
in progress but, subject to subclause (2) hereof, this right shall
not be exercised without the consent of the Employer more
than once in any one week in any one establishment.

26.2 Disagreement
In the case of a disagreement existing or anticipated con-

cerning any of the provisions of this Agreement, the authorised
official of the Union, on notifying the Employer or a repre-
sentative hereof, shall have the right to enter the business

premises of the Employer to view the work the subject of any
such disagreement but shall not unduly interfere with the car-
rying out of such work.

27. Administration
27.1 Notice Board
The Employer shall erect a notice board in the works for the

purpose of posting Union notices and information to be circu-
lated by the Consultative Committee.

27.2 Payment of Wages
(a) The Employer may elect to pay Employees by means of

electronic credit transfer to a mutually agreed bank, building
society or credit union account in the name of the Employee.
The day that the credit transfer is credited to the Employee’s
account shall be deemed to be the date of payment.

(b) The Employer shall provide all Employees upon com-
mencement with the list of preferred institutions. Payment will
be made into the preferred institution nominated by the Em-
ployee.

(c) Wages will be calculated and paid weekly and paid into
the Employee’s account no later than the Friday midday of the
pay week.

(d) On each pay day each Employee shall receive a state-
ment on the pay advice slip showing the total amount of
ordinary time earnings, overtime and all deductions therefrom,
in respect of such moneys paid to him or her.

27.3 Time & Wages Records
(a) The Employer shall provide a time book or time sheet to

be kept where the Employees usually commence work, in
which each Employee shall enter his starting and finishing
time each day and such entries shall be signed by the Em-
ployee each day. Any system of automatic recording by means
of machine shall be deemed to comply with this provision to
the extent of the information recorded;

(b) The Employer shall keep records where the Employee
usually commences work showing—

(i) the name, address and age of each Employee;
(ii) the occupation of each Employee;

(iii) the time worked by each Employee; and
(iv) the wages and overtime paid therefore.

(c) The time and wages records shall be open for inspection
by an authorised official of the Union during the usual office
hours, and the official shall be allowed to take extracts
therefrom. If for any reason the record be not available at the
Enterprise when the official calls to inspect it, it shall be made
available for inspection within 24 hours or at a later time speci-
fied by the official, not exceeding 7 days.

(d) The power of inspection conferred upon an authorised
official of the Union in clause 27.3(c) above is subject to the
following limitations—

(i) the union will not have access to time and wages
records for an Employee or former Employee who
is not a member of the Union and who has notified
the Employer in writing that he or she does not con-
sent to the representative of the Union having access
to his or her records. An employee may withdraw
notification under this provision at any time;

(ii) the authorised Union representative may inspect any
notice from any Employee or former Employee stat-
ing that that Employee or former Employee does not
consent to the Union having access to his or her time
wages records;

(iii) the authorised union representative shall give at least
24 hours notice in writing to the Employer that it
seeks to inspect the time and wages records;

(iv) the Employer shall endeavour:
- to maintain its time and wages records in a

way which will enable it to comply with a re-
quest for inspection by the Union while at the
same time respecting the wishes of any em-
ployees who do not want their records
disclosed to the union;

- to ensure that the authorised representative of
the Union is not given access to records of an
employee or former employee who is not a
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member of the Union and who has notified
the employer that they do not consent to their
records being disclosed to the Union; and

- will ascertain whether any employee or pro-
spective employee does not consent to their
time and wages records being disclosed to the
Union in accordance with this clause.’

(e) Notwithstanding subclause (b) hereof, the Employer may
keep the time and wages record at the Employers head office
or other convenient place.

28. Confidentiality
Employees must keep confidential all commercially sensi-

tive information about the business of the Employer acquired
during and after their employment. Disclosure may only be
made with the express consent of the Employer. Unauthorised
disclosure by an Employee may result in dismissal during
employment and/or further action for damages in respect of
any loss caused by this disclosure.

SECTION II: EMPLOYEE RELATIONS
29. Negotiations of Agreement
(a) This Agreement has been developed between the parties

through a consultative process by the Employee/Management
Consultative Committee (‘the Committee’), being constituted
by the Union, its officers and the delegates, Employees and
the Employer through its senior management.

(b) The Committee has held negotiations and reached full
Agreement on the terms of this Agreement.

(c) This Agreement is a complete document representing the
conditions of employment for Employees of the Enterprise, and
there should be no reference to any other award or agreement.

30. Establishment of Consultative Committee
Employees and management are committed to effective con-

sultation in the workplace. Both parties agree that consultation
will provide Employees with an opportunity to participate in
decisions which impact on their working lives. Management
and Employees also agree that effective consultation is de-
pendant on—

* Information sharing; and
* facilities and training of committee members.

It is therefore agreed that the continuation of the Committee
is the most appropriate method whereby the above principles
can be practised.

The objectives of the Committee will be—
* to increase the quality of working life for all com-

pany Employees, particularly in the areas of job
design, skills information, training and the working
environment, both physical and mental.

* To improve job security, productivity and efficiency
of the Employer.

* To increase the competitiveness and profitability of
the Employer.

30.1 Terms of Reference
The following matters will be discussed by the Committee,

and where appropriate, decisions made and agreements reached
will be forwarded to the Employer in the form of recommen-
dations, to enable decisions made by the Employer to take
into account the views of its Employees—

(1) Future Plans.
(2) Current Market Conditions and general conditions

of the industry.
(3) The introduction of new technology/machines or new

or revised work methods and the associated plan-
ning of layout, training, job numbers, skill
requirements etc.

(4) Employer training plans developed in accordance
with the Agreement.

(5) The Employer’s affirmative action policy and pro-
grams and equality of opportunity within the
workplace.

(6) Management practices and organisational change.
(7) Any other matters raised by the Employees or man-

agement which impact on the Employees or the
efficiencies of the Employer.

30.2 Composition
(a) Management and Employees will jointly determine the

size of the Committee.
(b) The appointment of management representatives will be

determined by management and the appointment of Employee
representatives will be by normal election procedures.

(c) The Committee, once established, may invite other Em-
ployees to attend specific meetings.

(d) If a member appointed to the Committee ceases employ-
ment or resigns from the committee, a new appointment shall
be made in accordance with sub clause 30.2(b) above.

30.3 Facilitator
A facilitator shall be appointed by the Committee from

time to time for the purpose of preserving order and en-
suring that all members have a reasonable opportunity to
participate in proceedings and cause the recording the
minutes, the preparation and distribution of agendas and
other administrative duties.

30.4 Agenda
All members of the Committee may submit items to be

included in the agenda of the following meetings. An
Employee member, a management member and the
facilitator will meet at least one week prior to each meet-
ing to formulate the agenda.

30.5 Minutes
(a) The facilitator will cause the taking of minutes, type and

photocopy them. The Committee may informally agree that
the minutes are correct prior to formal acceptance at the next
meeting of the Committee.

(b) The minutes of each Committee meeting will be posted
on the notice board after ratification by the meeting and a copy
forwarded to the Union office, within two working days of the
meeting.

30.6 Responsibilities of Committee Members
Committee members will—

(a) attend all meetings and give serious consideration to
all matters raised; and

(b) represent the views of their respective constituents.
31. Dispute Settlement Procedure
The Employer commits itself to expeditiously deal with

any difference that may arise between itself and the Union
or its members or potential members employed at the En-
terprise.

The Union and its members commit themselves to seek to
resolve any difference with the Employer without resort to
industrial action.

If a dispute occurs and unless a safety issue is involved,
work will continue while these procedures are followed.

In the case of a dispute, the representative or the worker will
first approach the departmental supervisor and if a solution
cannot be found then the following steps apply—

Step 1
The worker or their representative will approach the shed

works delegate with the problem. If the works delegate and
the departmental supervisor cannot solve the problem then
proceed to Step 2.

Step 2
The works delegate approaches the Works Manager with

the problem. If no satisfactory solution is achieved then pro-
ceed to Step 3.

Step 3
The works delegate and the production manager will ap-

proach the General Manager with the problem. If no
satisfactory solution is achieved then proceed to Step 4.

Step 4
The problem is then referred to the Union Secretary or his

nominee and the Managing Director of the Employer or his
nominee. The Managing Director will reply to the dispute as
soon as practicable after receiving the complaint.

The Manager Director or his nominee, the Union Secretary
or his nominee will ascertain whether the dispute can be re-
solved or not. If not then proceed to Step 5.
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Step 5
If there is no resolution, or if the Employees or the Em-

ployer genuinely believe that the response of the other is
unacceptable then either party reserves the right to take indus-
trial action.

Notes
(1) Adequate notice to custom, practice or procedures will

be given to the other party.
(2) Where the Union proposes the change, such notice will

be directed to the Works Manager. When the Employer pro-
poses the change, such notice will be directed to the Union
Secretary and/or the works delegate. The notice period shall
allow sufficient time for either party to discuss the proposal
with his superiors or fellow Employees.

(3) In the event of a dispute arising over proposed changes,
no change shall occur until the matter has been resolved through
the observance of the Dispute Settlement Procedure.

(4) Where agreement has been reached to resolve a dispute,
the Employer and the Union will ensure that any undertakings
given are fulfilled.

(5) When safety or mechanical problems have been reported
to the supervisor, the Employer will ensure that urgent atten-
tion is given to such matters. The Employer will report back
to the delegate within 7 days of the action being taken.

None of the foregoing shall affect the operation of the Oc-
cupational Safety and Health Act 1984.

The parties indicate acceptance of this Agreement.
THE COMMON SEAL of the Employer is affixed in ac-

cordance with its articles of association in the presence of:
Common Seal
D. Marchant (signed) DEREK J. MARCHANT
Director Name of Director (Print)
W. Linden (signed) W.J. LINDEN
Secretary Name of Director/Secretary (Print)

THE COMMON SEAL of the Union is affixed in accord-
ance with its rules in the presence of:

Common Seal
G.W. Ferguson (signed)GLENN FERGUSON
Signatory Name of Signatory (Print)
_________________ ________________
Signatory Name of Signatory (Print)

WAGE SCHEDULE.
1. Introduction
(i) The skills required in the workplace are broadly grouped

in levels as detailed below. Employees working under these
classifications will work in any or all range of jobs within a
level to the extent of their training, skills and qualifications.
This may involve an employee working in a number of sec-
tions or departments depending upon work requirements
including to meet short term operational requirements. Any
disputes over the operation of this clause shall be dealt with in
accordance with clause 30 of this Agreement.

(ii) Employees shall be employed to carry out such duties as
may be directed by the employer from time to time subject to
the limits of their skills, competence and training.

(iii) Any direction given by the employer in accordance with
any of the above shall be consistent with the employers obli-
gations under the Occupational Safety and Health Act 1984
(WA).

2. Classification Structure
(a) Food Preparation Operator Grade 1
New Employees at this level will undertake on the job train-

ing during an initial period of employment of 3 months. Such
training may include information on the employment or En-
terprise, occupational health and safety requirements, plant
layout, quality control/assurance production techniques, work
and documentation procedures, training requirements and ca-
reer path opportunities, basic recipes etc. An Employee would
also be expected to demonstrate that he/she has the attitude
and ability to work in a team environment.

An Employee at this level performs routine labouring duties
essentially of a manual nature, works under direct supervi-
sion, exercises minimal judgment, works to defined procedures,
may perform general cleaning duties and is undertaking on
the job training to enable him or her progress to Grade 2.

Progression from Grade 1 to Grade 2 is via successful com-
pletion of an enterprise competency test to be developed via
the Consultative Committee.

Indicative tasks which an employee at this level may per-
form include—

Labourer—usually less than 3 months service

WAGE SCHEDULE—GRADE 1
Labourer Current MRA—6 mths MRA—next MRA—next MRA—final

after 6 mths 6 mths 6 mths
commencement

3 mths 323.00 359.40 359.40 359.40 359.40

(b) Food Preparation Operator Grade 2
An Employee at this level works above and beyond the skills

of an Employee at Grade 1 level and has received on the job
training or has prior experience to allow the performance of
work within the scope of this level.

An Employee at this level—
1. Works under direct supervision but with responsi-

bility for the quality of his or her work.
2. Operates basic machinery and equipment.
3. Exercises limited discretion.
4. Operates from a basic set of procedures or instruc-

tions.
5. Has an understanding of and undertakes basic qual-

ity control/assurance procedures.
6. Operates flexibly between packaging stations

(prepack only).
7. Must be able to measure accurately.

And may—
1. Have a basic understanding of quality control, meat

handling, recipes and health and hygiene processes
and techniques.

2. Have some (internal/external) customer service skills.
3. Use a range of basic hand tools.
4. Be responsible for quality of his or her work.
5. Operate hand trolleys, pallet trucks.
6. Work in a team environment.
7. Exercise basic keyboard skills.
8. Operates flexibly between packaging stations.

Indicative tasks which an employee at this level may per-
form include—

Stockperson Chiller Hand (undergoing
training)

Packer (undergoing training) Knife Hand
Table Hand Meat Loading/Lumping
Labourer more than 3 months Cook Assistant

experience Yard Person

WAGE SCHEDULE—GRADE 2
Grade 2 Current MRA—6 mths MRA—next MRA—next MRA—final

after 6 mths 6 mths 6 mths
commencement

342.00 359.40 365.12 376.68 388.26

GRADE 3
2.3 An Employee at this level works above and beyond the

skills of an Employee at Grade 2 level and has received on
and/or off the job training or has prior experience to allow the
performance of work within the scope of this level to the level
of such training.

An Employee at this level must—
1. Exercise discretion within the scope of this level.
2. Use all relevant tools and equipment
3. Possess and utilise numeracy and literary skills
4. Have responsibility for the quality and hygiene of

his/her own work subject to routine supervision.
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5. Be able to work in a team environment.
6. Operates flexibly between packaging stations (Linker

Operator only).
And May—

1. Assist in the provision of on the job training to a
limited degree.

2. Have a sound understanding of meat handling,
processing and quality assurance/hygiene require-
ments and procedures.

3. Have a knowledge of and perform to customer speci-
fication requirements.

4. Possess good knife skills and utilise them where ap-
plicable.

5. Perform routine maintenance upon equipment.
6. Co-ordinate work in a team environment.
7. Exercise intermediate keyboard skills.

Indicative tasks which an employee may perform at this level
include—
Packer (Vacuum) Cooker (undergoing training)
Mixing Machine/Blender Linker Operator
Stockperson/Receiver Leading Hand Levels up to 1-2
Meat Slicer Operator By-Products (1-2 Machines)
Store Duties Despatch Hand (undergoing training)
Driver of Vehicle—1.25-4.25 tonnes Forklift Driver
QA Monitoring (undergoing initial Bulk Packers

training) Tape/Strapping Machine
Operator (experienced) Cleaners

Blanching (Truck Operator)

WAGE SCHEDULE—GRADE 3
Labourer Current MRA—6 mths MRA—next MRA—next MRA—final

after 6 mths 6 mths 6 mths
commencement

361.42 370.33 379.24 388.15 397.08

2.4 Food Preparation Operator Grade 4
An Employee at this level works above and beyond the skills

of an Employee at Grade 3 level and has received on and off the
job training and has experience to allow the performance of work
within the scope of this level to the level of such training.

An employee at this level must—
1. Exercise discretion.
2. Have a sound working knowledge of quality assur-

ance, hygiene, customer specification and recipe
requirements.

3. Work under little or no supervision either individu-
ally or in a team environment.

4. Co-ordinate work in a team environment.
And may—

1. Provide on the job training.
2. Perform basic maintenance and operate all relevant

equipment.
3. Have and utilise numeracy and literacy skills.
4. Have first aid training.
5. Possess good knife skills and utilise them.
6. Provide on the job training.
7. Have basic food technology/hygiene training.

Indicative tasks which an employee may perform at this
level include—
Curer Dry/Smoking Hams
Quality Assurance Monitor Leading Hand of Level 2 & 3
Pickle Pumper positions
Computer Scale Operator Driver of Vehicle 4.5—13.9
Band Saw Operator tonnes
Trainer Slicer one species/all tasks Trainer Boner One Species/all
Despatch Hand (experienced) tasks

WAGE SCHEDULE—GRADE 4
Labourer Current MRA—6 mths MRA—next MRA—next MRA—final

after 6 mths 6 mths 6 mths
commencement

372.44 384.11 395.78 407.45 419.14

2.5 Food Preparation Operator Grade 5
An Employee at this level works above and beyond the skills

of an Employee at level 4 and has received on and/or off the
job training which may include the attainment of a relevant
trade qualification or has prior experience to allow the per-
formance of work within the scope of this level.

An Employee at this level must—
1. Be responsible for assessing the quality/hygiene of

their own and others work.
2. Work under little or no supervision.
3. Train other employees.
4. Have a detailed knowledge of quality assurance and

customer specifications.
5. Have and utilise numeracy and literacy skills.
6. Performs non trade tasks incidental to his/her own

work.
7. Completion of Apprenticeship or employer equiva-

lent.
8. Possess knife skills and utilise them (Tradesperson—

Butcher, Slicer (one species/all tasks), Boner (one
species/all tasks)).

9. Co-ordinate work in a team environment.
And may—

10. Be able to competently perform all tasks.
Indicative tasks which an employee at this level may per-

form include—
Tradesperson—Butcher Tradesperson—Smallgoods Maker
Smallgoods Maker Silent Cutter Operator
Slicer—(one species/all tasks) Boner—(one species/all tasks)
Quality Assurance (Aus-Meat Cooker/All Duties associated with

Accreditation One Section Cook/Cool
of the Plant) Leading Hand of positions

Multivac Line Operator - classified up to Level 4
Knowledge of Multivac and Slicer

WAGE SCHEDULE—GRADE 5
Labourer Current MRA—6 mths MRA—next MRA—next MRA—final

after 6 mths 6 mths 6 mths
commencement

414.79 421.39 427.99 434.59 441.20

2.6 Food Preparation Operator Grade 6
An Employee at this level has an appropriate trade qualifi-

cation or equivalent and has received on and off the job training
so that he or she possesses skills beyond that required for level
5.

An Employee at this level must—
1. Have had off the job training in terms of quality as-

surance, Occupational Health and Safety, client
specifications.

2. Be able to competently perform all jobs on the site.
3. Perform routine maintenance.
4. Be able to competently perform all tasks and train

other staff in those tasks.
5. Satisfactory completion of prescribed training if required.
6. Have and utilise numeracy and literacy skills.
7. Be able to undertake production scheduling, capac-

ity planning and costing exercises and interpret such
data to ensure the efficient operation of the depart-
ment or section.

Positions at this level to be allocated by management but
shall include Leading Hands up to Grade 5.

WAGE SCHEDULE—GRADE 6
Labourer Current MRA—6 mths MRA—next MRA—next MRA—final

after 6 mths 6 mths 6 mths
commencement

414.79 426.90 439.01 451.12 463.26

3. Progression/Career Development
All Employees will be encouraged and assisted to progress

to the highest level personally attainable consistent with the
needs of the workplace and upon the availability of positions.
When a new Employee enters at a high level due to particular
skills requirements he or she must familiarise himself or her-
self with the skills required at a lower level within 12 months
to ensure full flexibility.

4. Transition Arrangements
Where the adoption of this Agreement creates individual situ-

ations where an Employee’s rate of pay and skill level does
not fit the Agreement, the following principles will apply—

(i) No Employees will lose pay because of the transition.
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(ii) Some Employees will need to develop skills required
at a lower level and must do so within 12 months.

(iii) Wage increases arising from broad banding and ad-
justment of minimum rates are subject to absorption
into any existing over award payments.

5. Working in Higher Grades Positions
(i) Where an Employee is trained and is competent to work

in a higher graded position and does so for the majority of the
time, he or she shall be paid the base rate of the higher graded
position as his or her normal rate.

(ii) Where an Employee works in a higher graded position
occasionally, for example once or twice a month or less fre-
quently, he or she shall be paid at the higher rate as follows—

(A) where the work is performed for less than three and
one half hours in a day, the higher rate shall be paid
for the time worked.

(B) where the work is performed for more than three and
one half hours in a day, the higher rate shall be paid
for the day.

(iii) Employees who have been temporarily promoted to
perform the duties of another Employee who is on leave shall
be paid for the period they perform the higher duties.

6. Disputes
Any disputes in relation to classification or reclassification

shall be handled in accordance with the Dispute Settlement
procedures of this Agreement.

7. Personnel Selection and Career Path
The objective of the Employees’ Personnel Selection Policy

will be to choose the best person for the job.
Appointment shall be on merit. Criteria for selection will be

based upon job related competencies. In the event of a dispute
the matter shall be reviewed by a consultive committee.

HALE SCHOOL (ENTERPRISE BARGAINING)
AGREEMENT 1997.
No. AG 137 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Independent Schools Salaried Officers’ Association of
Western Australia, Industrial Union of Workers

and

Hale School.
No. AG 137 of 1997.

Hale School (Enterprise Bargaining) Agreement 1997.
4 August 1997.

Order.
HAVING heard Ms T. Howe on behalf of the Independent
School Teachers Salaried Officers Association, and by con-
sent, the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act, 1979, hereby orders—

THAT the Hale School (Enterprise Bargaining) Agree-
ment as filed by the parties on the 4th day of July, 1997
be registered on and from the 4th day of August, 1997.

(Sgd.) A. R. BEECH,
[L.S.] Commissioner.

Schedule.

1.—TITLE
This agreement shall be known as the Hale School (Enter-

prise Bargaining) Agreement 1997.

2.—ARRANGEMENT
1. Title
2. Arrangement

3. Parties to the Agreement
4. Scope of Agreement
5. Date and Duration of Agreement
6. Relationship to Parent Award
7. Single Bargaining Unit
8. Objectives
9. Professional Practices

10. Salary Rates
11. Conditions of Employment
12. Further Topics for Discussion
13. Dispute Resolution Procedure
14. No Further Claims
15. No Reduction
16. No Precedent
17. Signatories

3.—PARTIES TO THE AGREEMENT
This agreement is made between Hale School (The School)

and the Independent Schools Salaried Officers’ Association of
Western Australia, Industrial Union of Workers (the ISSOA)
a registered organisation of employees.

4.—SCOPE OF AGREEMENT
(1) This agreement shall apply to teachers who are employed

within the scope of the Independent Schools’ Teachers’ Award
1976.

(2) The number of employees covered by this agreement is 100.

5.—DATE AND DURATION OF AGREEMENT
(1) This agreement shall be registered on and from the 4th

day of August, 1997 and shall apply until the 31st day of De-
cember, 1999.

(2) The parties agree to meet no later than six months
prior to the expiration of this agreement, to review the
agreement.

6.—RELATIONSHIP TO PARENT AWARD
This agreement shall be read and interpreted in conjunction

with the Independent Schools’ Teachers’ Award 1976 (the
award).

Where there is any inconsistency between this agreement
and the award, this agreement will prevail to the extent of the
inconsistency.

7.—SINGLE BARGAINING UNIT
The parties to this agreement have formed a single bargain-

ing unit.
The single bargaining unit has conducted negotiations with

the School and reached full agreement.

8.—OBJECTIVES
The nature and purposes of this agreement are to—

(1) Consolidate and further develop initiatives arising
out of the award restructuring process.

(2) Accept a mutual responsibility to develop and main-
tain a working environment which will ensure that
the teachers become genuine participants and con-
tributors to the School’s aims, objectives and
philosophy.

(3) Enhance the quality of pastoral care for teachers.
(4) Emphasise the upgrading of professional skills and

knowledge in order to safeguard and improve the
quality of teaching, learning and pastoral care.

(5) Develop further a culture and working environment
which values teachers as professionals and is col-
laborative in nature while recognising the need for
people in positions of authority to be decisive.

(6) Ensure the School is well-positioned to attract and
maintain the highest quality teachers.

(7) Steadily improve the quality and delivery of the teach-
ing service at Hale School. The School and teaching
staff acknowledge that this improvement will be fos-
tered by the continuation of a relationship based on
trust, support, loyalty and open communication. The
parties agree that the willingness to accept change and
the desire for the pursuit of excellence are fundamen-
tal assumptions in the pursuit of this goal.
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9.—PROFESSIONAL PRACTICES
(1) Appraisal
The parties agree to establish a formal appraisal system for

all members for the teaching staff. This will be ready for im-
plementation no later than the beginning of the 1998 academic
year.

(2) Professional Development
The parties agree to encourage and increase the commit-

ment to professional development.
(3) Pastoral Care
The parties accept the significant role the School’s pastoral

care system plays in the development of students and hence
agree to further develop and enhance this aspect of school life.

(4) Professional Responsibilities
(a) The parties recognise that there is a wide range of

duties and responsibilities included in the profession
of teaching. These will be performed efficiently and
in a highly professional manner.

(b) The parties recognise that much of the life and cul-
ture of the School is derived from activities involving
teachers and students outside regular classroom hours
and boundaries. All members of the teaching staff
are expected to make a significant contribution to
the School’s co-curricular program. The staffing of
this program is to be covered by teachers.

(5) Probationary Period
Staff will be initially appointed as Probationary Teachers

for a period of one year. To be appointed to the permanent
staff teachers will be required to undergo a formal summative
appraisal procedure. The period of probation may be extended
for a second year. The probationary period will be recognised
as service when considering superannuation, long service leave,
and sick leave entitlements.

10.—SALARY RATES
(1) The rates of pay at Hale School will continue to be de-

rived from the combination of three components—
(a) Base Salary Scale.
(b) Responsibility Scale, as defined and determined by

the School.
(c) Up to 30 points of the Responsibility Scale for de-

serving staff who substantially meet all aspects of
the School’s expectations, as determined by the Head-
master.

(2) Contingent on Clause 8.—Objectives and Clause 9.—
Professional Practices being satisfied, the Salary and
Responsibility scales shall be increased in the manner out-
lined below and summarised in Table 1—Salary Rates and
Table 2—Responsibility Allowance.

(a) Hale School’s Base Salary Scale for teachers will
increase by—

(i) 6% effective from the 1st day of January, 1997
(benefits to be paid retrospectively where nec-
essary);

(ii) a further 3% effective from the 1st day of Janu-
ary, 1998;

(iii) a further 3% effective from the 1st day of July,
1998;

(iv) a further 2.5% effective from the 1st day of
January, 1999;

(v) a further 2.5% effective from the 1st day of
July, 1999.

(b) The salary rates prescribed in the award shall be re-
placed as per Table 1 below.

Table 1—Salary Rates
Step From From From From From From

31 Dec 96 1 Jan 97 1 Jan 98 1 July 98 1 Jan 99 1 July 99
1 $24,648 $26,127 $26,911 $27,718 $28,411 $29,121
2 $26,146 $27,715 $28,546 $29,403 $30,138 $30,891
3 $27,642 $29,301 $30,180 $31,085 $31,862 $32,659
4 $29,372 $31,134 $32,068 $33,030 $33,856 $34,703
5 $30,984 $32,843 $33,828 $34,843 $35,714 $36,607
6 $32,365 $34,307 $35,336 $36,396 $37,306 $38,239
7 $33,748 $35,773 $36,846 $37,951 $38,900 $39,873

Step From From From From From From
31 Dec 96 1 Jan 97 1 Jan 98 1 July 98 1 Jan 99 1 July 99

8 $35,475 $37,604 $38,732 $39,894 $40,891 $41,913
9 $37,376 $39,619 $40,807 $42,031 $43,082 $44,159

10 $38,930 $41,266 $42,504 $43,779 $44,873 $45,995
11 $40,312 $42,731 $44,013 $45,333 $46,466 $47,628
12 $42,040 $44,562 $45,899 $47,276 $48,458 $49,670
13 $43,768 $46,394 $47,786 $49,219 $50,450 $51,711

In the event of any safety net adjustment being ap-
plied to the award, such adjustment shall be absorbed
into the salary rates prescribed in this agreement.

(c) Hale School’s Responsibility Allowance for Teach-
ing staff will increase by—

(i) 10% effective from the 1st day of January,
1997 (benefits to be paid retrospectively where
necessary);

(ii) another 10% of the 1996 scale, effective from
the 1st day of July, 1997;

(iii) a further 13.9% effective from the 1st day of
January, 1998;

(iv) a further 14.6% effective from the 1st day of
January, 1999.

Table 2—Responsibility Allowance
Points From From From From From

31 Dec 96 1 Jan 97 1 July 97 1 Jan 98 1 Jan 99
10 $ 600 $ 660 $ 720 $ 820 $ 940
20 $1,200 $1,320 $1,440 $1,640 $1,880
30 $1,800 $1,980 $2,160 $2,460 $2,820
40 $2,400 $2,640 $2,880 $3,280 $3,760
50 $3,000 $3,300 $3,600 $4,100 $4,700
60 $3,600 $3,960 $4,320 $4,920 $5,640
70 $4,200 $4,620 $5,040 $5,740 $6,580
80 $4,800 $5,280 $5,760 $6,560 $7,520
90 $5,400 $5,940 $6,480 $7,380 $8,460
100 $6,000 $6,600 $7,200 $8,200 $9,400

11.—CONDITIONS OF EMPLOYMENT
(1) Long Service Leave

(a) Notwithstanding the provisions of subclause (1) of
Clause 10.—Long Service Leave of the award, from
1st January, 1997 a teacher who has completed eight
years’ continuous service with the School shall be
entitled to take a term’s long service leave on full
pay.

(b) Long Service Leave will accumulate at 1.3 weeks
per year of service.

(c) Long Service Leave will usually be taken as com-
plete terms.

(2) Senior Staff
For staff retiring from a position of responsibility the Head-

master may consider making available the following
allowances to deserving teachers—

Heads of Departments and Housemasters may receive
66.6% of their allowance in the first year after retiring,
and 33.3% of the allowance during the second year after
retiring from their position of responsibility.

12.—FURTHER TOPICS FOR DISCUSSION
The parties agree to continue discussion on—

(1) Deferred Salaries.
(2) Other topics agreed to by both parties.

13.—DISPUTE RESOLUTION PROCEDURE
A dispute is defined as any question, dispute or difficulty

arising out of this agreement.
The following procedure shall apply to the resolution of any

dispute—
(1) The parties to the dispute shall attempt to resolve the

matter by mutual discussion and determination.
(2) If the parties are unable to resolve the dispute, the

matter, at the request of either party, shall be referred
to a meeting between the parties to the agreement
together with any additional representative where
requested by either party.
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(3) If the matter is not then resolved it shall be referred
to the Western Australian Industrial Relations Com-
mission.

14.—NO FURTHER CLAIMS
It is a condition of this agreement that the parties will not seek

any further claims with respect to salaries or conditions unless
they are consistent with the State Wage Case Principles.

15.—NO REDUCTION
Nothing contained herein shall entitle the School to reduce

the salary or conditions of an employee which prevailed prior
to entering into this agreement, except where provided by this
agreement.

16.—NO PRECEDENT
It is a condition of this agreement that the parties will not

seek to use the terms contained herein as a precedent for other
enterprise agreements, whether they involve the School or not.

17.—SIGNATORIES
John F. Cruikshank
Hale School
T.J. Howe
The Independent Schools Salaried Officers’ Association of

Western Australia, Industrial Union of Workers

HOMES OF PEACE INC. (HSOA) ENTERPRISE
AGREEMENT 1997.
No. AG 130 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Homes of Peace (Inc)
and

Hospital Salaried Officers’ Association of Western Australia
(Union of Workers).
No. AG 130 of 1997.

25 July 1997.
Order.

REGISTRATION OF AN INDUSTRIAL AGREEMENT
No. AG 130 OF 1997.

HAVING heard Mr I. Oakley on behalf of the first named
party and Mr D. Hill on behalf of the second named party; and

WHEREAS an agreement has been presented to the Com-
mission for registration as an Industrial Agreement; and

WHEREAS the Commission is satisfied that the aforemen-
tioned agreement complies with s.41A, s.49A and s.49B of
the Industrial Relations Act, 1979;

NOW THEREFORE the Commission, pursuant to the pow-
ers conferred on it under the Industrial Relations Act, 1979,
hereby orders—

THAT the agreement titled the Homes of Peace Inc.,
(HSOA) Enterprise Agreement 1997, filed in the Com-
mission on 24 June 1997 and as subsequently amended
by the parties, signed by me for identification, be and is
hereby registered as an Industrial Agreement.

(Sgd.) C. B. PARKS,
[L.S.] Commissioner.

AGREEMENT

Homes of Peace Inc., (HSOA) Enterprise Agreement
of 1997

1.—TITLE
This Agreement shall be known as the Homes of Peace Inc.,

(HSOA) Enterprise Agreement 1997.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Parties to the Agreement
4. Date of Operation and Term
5. Definitions
6. Relationship to Other Awards
7. Overall Commitments
8. Measures to Effect Gains in Productivity
9. Flexibility Provisions

10. Redevelopment
11. Classification Review
12. Rewards
13. Productivity Measures
14. Introduction to Change
15. Dispute Settlement Procedures
16. Joint Consultative Committee
17. Number of Employees
18. Signatories

Appendix 1—Occupational Health and Safety
Appendix 2—Leave—Conference / Study
Appendix 3—Salary Packaging
Appendix 4—Classification Review

3.—PARTIES TO THE AGREEMENT
The parties to this Agreement are the Homes of Peace Inc.,

and the Hospital Salaried Officers Association.
The Agreement shall apply to all employees covered by the

Hospital Salaried Officers’ (Nursing Homes) 1976 Award and
the Homes of Peace (Salaried Officers) Agreement 1976.

4.—DATE OF OPERATION AND TERM
(1) The term of this Agreement shall be for a period of 15

months commencing on 1st July 1997, or the first pay period
on or after registration of this Agreement, or whichever one
comes first.

The parties are committed to commencing re-negotiations
for a further Enterprise Agreement three months prior to the
expiry of this Agreement. The parties’ intention is to finalise
those negotiations before this Agreement expires.

(2) The parties to this Agreement shall meet at least 3 months prior
to the expiration of this Agreement with the purpose of negotiating
the continuation of, or replacement of this Agreement.

At the expiration of the term of this Agreement either—
a) the Agreement will be replaced by a new Agreement;

or
b) with the express consent of all parties the Agreement

shall continue to operate for a further period as agreed
to allow negotiations on a replacement Agreement
to be finalised;

Provided that—
c) the parties may at any time agree to vary or cancel

the Agreement in accordance with the provisions of
the Industrial Relations Act 1979.

d) the parties shall review the Agreement should, as a
result of movements in award rates of pay, the total
wage prescribed by this Agreement for any classifi-
cation fall below the relevant award safety net. Any
such review shall be conducted in accordance with
the State Wage Fixing Principles in operation at that
time.

5.—DEFINITIONS
Where the terms “by agreement” or “mutual agreement” are

used in this Agreement, they shall mean that agreement has
only been reached if freely entered into by both parties. An
employee shall not be disadvantaged in any way by withhold-
ing agreement.

“Redundancy” means a situation where a job performed by an
employee ceases to exist or becomes surplus to requirements.

“Ordinary rate of pay” shall be defined, for the purpose of
redeployment, retraining and redundancy, (Clause 10), as the
rate of pay excluding allowances applicable to the employee’s
substantive classification but shall include allowances which
represent—

• a relieving allowance that has been paid continuously
for twelve (12) months;
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• a shift allowance which is paid on a regular basis
and would continue to be paid during periods of an-
nual leave

• any special personal allowance (eg previous income
maintenance which has been paid continuously).

6.—RELATIONSHIP TO OTHER AWARDS
(1) This Agreement shall be read in conjunction with the

Hospital Salaried Officers’ (Nursing Homes) 1976 Award and
the Homes of Peace (Salaried Officers) Agreement 1976.

(2) Where there is any inconsistency between the above
named Award and/or Agreement and this Agreement, the terms
of this Agreement shall apply to the extent of any inconsist-
ency.

7.—OVERALL COMMITMENTS
(1) The parties of this Agreement are committed to the Agree-

ment and will demonstrate their ongoing commitment by
continuing to develop a safe and healthy workplace (refer
Occupational Health and Safety policy, Appendix 1), support-
ing the organisation wide Continuous Quality Improvement
culture and being committed to improved wages and condi-
tions.

(2) The Homes of Peace Inc., agrees, for the term of this
Agreement, to be bound by the provisions of this Agreement
and as such commits not to enter into Workplace Agreements
under the Workplace Agreements Act 1993 with employees
who would otherwise fall within the scope of this Agreement.

8.—INITIATIVES TO EFFECT GAINS IN
PRODUCTIVITY

The following initiatives are designed to achieve gains in
the productivity and efficiency of the Homes of Peace. They
will build on the progress already made through the imple-
mentation of the best practice approach.

Their implementation will contribute to the attainment of
the kind of workplace we aspire to characterise by—

• improved job security and satisfaction (with a de-
creased use of agency staff)

• full and open communication between and across all
levels and groups.

• decision making procedures that empowers people
• a heightened awareness of aged care and the young

disabled within the community and Homes of Peace
seen as a top quality provider

• staff who feel able to promote Homes of Peace as a
best practice organisation

• a shared employee and organisational commitment to
training and ongoing education, (refer Leave—Con-
ference / Study policy, Appendix 2), a safe environment
and a balance between work and family

• increased flexibility within our awards and adequate
recompense.

• commitment to review the effects of multiskilling
The following productivity and efficiency initiatives have

been identified.
(1) a) Key supporting processes, including the supply of

laundry, food, maintenance, payroll and finance will be
redesigned so that quality services are provided. Without
limiting the outcomes of the redesign, the following will
be included—

i) Purchasing systems and practices will be reviewed
and where appropriate, joint purchasing and bulk
buying arrangements will be entered into.

ii) Specifications will be reviewed for food supply.
iii) The payroll system will be reviewed and redesigned

to ensure that clear, timely and accurate information
goes from site to the pay office.

(2) a) There will be an ongoing review of temporary con-
tracts and core permanent staffing requirements.

b) Where employees commence on temporary contracts,
subject to satisfactory review after a three month maximum
probationary period and a vacancy in the permanent staffing
requirements, temporary staff will be offered permanent con-
tracts.

(3) A unit based team approach to care will be developed
and implemented.

(4) To support the multi-disciplinary team based approach,
a number of related initiatives will be implemented. These
include—

a) Enabling nursing and therapy assistants to contrib-
ute to the account of the resident’s day through
supporting documentation as set up by professional
staff to ensure that relevant information is included
from all those who contribute to resident care. The
responsibility for recording in the integrated resident
notes remains with the professional staff in accord-
ance with legislation.

b) Providing designated staff with preceptorship train-
ing to enable them to assist with the coaching and
mentoring of non professional staff.

c) Developing an integrated competency based learn-
ing and development program which will ensure that
staff have the opportunity to develop a range of skills
appropriate to their work and the needs of the Homes
of Peace.

d) Enabling each team to develop together, its own ap-
proach to the organisation of daily work so that it is
more resident centred.

e) Unit based teams will establish goals and targets in
consultation with management and in line with cor-
porate goals.

(5) a) Existing communication and information sharing pro-
cedures will be reviewed and streamlined to ensure that intra
and inter-site communication is appropriate and timely across
all levels, disciplines and services.

b) A training plan will be prepared as part of the planning
for the purchase and introduction of new technology.

(6) An energy, water conservation and waste management
program will be developed and implemented.

(7) A study of staff turnover and absenteeism will be con-
ducted and the findings analysed to identify and implement
ways of reducing the attrition and absenteeism rates.

(8) A marketing plan will be developed to increase the Homes
of Peace’s commercial activities with regard to marketing its
expertise.

(9) The present performance management system will be
reviewed to enable it to be developed into an organisation wide
approach which will ensure that performance is linked to com-
petencies and quality outcomes.

9.—FLEXIBILITY PROVISIONS
The following clauses provide for flexibility in working ar-

rangements and are designed to accommodate both the needs
of the residents and the employees’ need for a balance be-
tween home and work commitments.

(1) Leave Provisions
With the focus on the continuity of 24 hour care for our

residents—
a) Annual Leave

Employees with an entitlement to only four weeks
annual leave may, by mutual agreement with the em-
ployer, take up to three additional weeks leave in
any one accrual year as leave without pay.
Provided that the leave without pay cannot be taken
in periods in excess of one week at a time.
The entitlement to leave without pay shall not be
cumulative from year to year.

b) Family, Bereavement and Special / Personal Leave.
i) Family Leave

a) In this sub-clause “family member”
means the employee’s spouse, defacto
spouse, child, step child, parent, step
parent. This entitlement will also ap-
ply to another person who lives with
the employee as a member of the em-
ployee’s family.

b) The employee is entitled to use up to 5
days of his/her personal accrued sick
leave to care for an ill family member
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each year, providing the employee must
maintain a minimum of 10 days of sick
leave available for personal use in each
year. Subject to sub-clause 1 b) (i) (e),
all family leave taken is deducted from
the employee’s sick leave entitlement.

c) Family leave is not cumulative from
year to year.

d) Medical certificate requirements are as
per those for Sick Leave under the
Award.

e) Where an employee has insufficient
accrued sick leave, by mutual agree-
ment, up to five days of annual leave
may be used for the purpose of family
leave.

ii) Bereavement Leave
a) An employee shall on the death of—

i) the spouse of the employee;
ii) the child or step-child of the

employee;
iii) the parent or step-parent of the

employee;
iv) the brother, sister, step brother

or step sister;
or

v) any other person, who immedi-
ately before that person’s death,
lived with the employee as a
member of the employee’s fam-
ily, be eligible for up to two (2)
days bereavement leave, pro-
vided that at the request of an
employee, the employer may
exercise a discretion to grant
bereavement leave to an em-
ployee in respect of some other
person with whom the em-
ployee has a special
relationship.

b) The 2 days need not be consecutive.
c) Bereavement leave is not to be taken

during any other period of leave.
d) An employee who claims to be enti-

tled to paid leave under sub-clause 1
b) (ii) (a) is to provide to the employer,
if so requested, evidence that would
satisfy a reasonable person as to—

i) the death that is the subject of
the leave sought; and

ii) the relationship of the employee
to the deceased person.

e) An employee’s remaining short leave
entitlement in any year, shall be re-
duced by the amount of bereavement
leave which is accessed by an em-
ployee; provided that an employee’s
entitlement to bereavement leave is not
limited by an employee exhausting his/
her annual short leave entitlements.

iii) Special / Personal Leave
The employer may upon the request of an
employee, grant that employee special leave
without pay for any special or personal rea-
son.
Up to ten days of annual leave may be taken
as special leave in periods of not less than one
day, provided that this is not intended to limit
an employee’s access to Short Leave.

c) Flexible Working Hours
i) Overtime may be banked and taken as time

off in lieu in accordance with award provisions,
at low activity or other mutually convenient
times.

ii) The ordinary hours of work shall be an aver-
age of thirty seven and one half (37.5) per week
and shall be worked by one of the following
arrangements—

a) Prescribed hours of work of thirty
seven and one half (37.5) per week;

b) Flexitime roster covering a settlement
period of four weeks;

c) Actual hours of seventy five over nine
days with the tenth day to be taken as a
paid rostered day off.

d) Such other arrangements as are agreed
between the employer and the employee;

e) Where the Union and the employer so
agree, shifts of more than 10 hours but
not more than 12 hours may be worked
for the purpose of trialling alternative
shift arrangements only.

iii) The operation of working arrangements pre-
scribed in sub-clause ii) above, shall be
consistent with those working arrangements
prescribed in Clause 13, Hours of the Hospi-
tal Salaried Officers Award No. 39 of 1968.

10.—REDEVELOPMENT
(1) Selection / Assessment Process
Where the redevelopment process results in the creation of

new positions which are like-with-like when compared to ex-
isting positions and which do not attract a higher salary rate or
better conditions than the existing positions, then employees
occupying the existing positions, (eligible employees), shall
be given the opportunity to transfer into the new positions
without a selection / assessment process.

Where there are more eligible employees than new posi-
tions, a selection / assessment process will be undertaken with
those employees.

In the first instance, where a selection / assessment process
is undertaken, only permanent employees at the Subiaco and
Inglewood sites will be eligible to apply for positions that be-
come available, as a direct result of the restructuring of the
Subiaco and Inglewood residential aged care beds and the
young disabled accommodation project.

If the positions are not filled by permanent Subiaco and
Inglewood employees, then the vacant positions will be of-
fered to permanent Homes of Peace employees from sites, other
than Subiaco and Inglewood.

If the positions are not filled by any Homes of Peace perma-
nent employee, then these will be offered to temporary Homes
of Peace employees and finally, if not filled, they will be ad-
vertised externally.

Homes of Peace is committed to providing ongoing staff
development and training opportunities in the redevelopment
period to enable all staff to best meet the changing needs of
the organisation. Homes of Peace will ensure that training
courses target the development of competencies relevant to
future needs and to enhance individual skills. This will in-
clude job support training to help staff with applying for the
new jobs. Job specific training will then be available for those
successful in obtaining these positions.

(2) Redeployment, Retraining and Redundancy

DEFINITION—Redundancy means a situation where a job
performed by an employee ceases to exist or becomes surplus
to requirements.

a) Suitable Alternative Employment
Subject to this clause, each employee whose position
is declared redundant shall be transferred to suitable
alternative employment either within his / her depart-
ment, site or an alternative Homes of Peace site.
Suitable alternative employment shall be defined as
that which provides the employee with a position
which—

i) is a permanent position
ii) has a ordinary wage or salary and conditions

as close as possible to that of the employee’s
existing position; and
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iii) does not require the employee to change his /
her place of residence in order to take up the
position and has regard to—

a) the relevance of the duties and respon-
sibilities, to the qualifications and
experience of the employee and the
competence of the employee; and

b) the ordinary hours of duty being in
general no less than those worked by
the employee in his / her original po-
sition.

Definition of ordinary rate of pay—ordinary rate of
pay shall be defined, for the purpose of redeploy-
ment, retraining and redundancy, (Clause 10), as the
rate of pay excluding allowances applicable to the
employee’s substantive classification but shall in-
clude allowances which represent—

a relieving allowance that has been paid con-
tinuously for twelve (12) months;

• a shift allowance which is paid on a
regular basis and would continue to be
paid during periods of annual leave

• any special personal allowance (eg pre-
vious income maintenance which has
been paid continuously).

b) Alternative Employment or Training
i) The suitability of alternative employment or

training shall be determined after consultation
with the Homes of Peace and the employee ,
having regard for the particular circumstances
of each employee.
If a dispute arises as to whether a position falls
within the definition of suitable alternative
employment as prescribed in sub-clause (2) a)
then the dispute settlement procedure of the
Agreement shall apply.

ii) Where suitable alternative employment is un-
able to be identified for an employee, the
employee can transfer to a position outside that
defined as suitable or leave the services of the
Homes of Peace.
An employee who elects—

a) to leave the service of the Homes of
Peace shall be paid the severance and
other payments prescribed in sub-
clause (4)

b) to transfer to a position outside that
defined as suitable under the terms of
this clause, shall be entitled to the pro-
visions of Income Maintenance (refer
sub-clause (3).

c) If, after a 3 month period, which may
be extended to 6 months by agreement,
the employee or the employer decides
that the position is unsuitable for the
employee, then the employee may elect
to consider further redeployment or re-
dundancy under sub-clauses (2) a), b
and (4).

iii) Where suitable alternative employment is able
to be identified and is accepted by the em-
ployee, the employee must be willing to
undergo identified training or retraining. Fail-
ure to act reasonably in this regard will be
treated as a performance management issue
and may result in disciplinary action.

iv) Where an employee is found suitable alterna-
tive employment with Homes of Peace, the
employee’s service shall be deemed continu-
ous and the employee shall retain all accrued
and accruing rights to leave entitlement.

c) Leave and Assistance to Seek Alternative Employ-
ment if the Employee is to be made Redundant
Employees who are to be made redundant will be
granted by Homes of Peace reasonable leave to

attend interviews and career counselling without loss
of pay. The provision of financial counselling will
also be made available.
By agreement between the employer and employee,
leave without pay may be approved where it is sought
by an employee who is about to become redundant,
a means of exploring career options.
This period of leave without pay will not count as
service for any reason. However, the employee’s serv-
ice shall be deemed continuous and the employee
retains the right to accept the offer of severance and
on return from the period of leave without pay, re-
tains the right to have the option of redeployment
pursued.

d) One-off payment for inconvenience
In recognition that as part of the redevelopment some
staff may be significantly inconvenienced in order
to maintain their employment at the Homes of Peace,
the Homes of Peace will on a case by case basis con-
sider a once only payment of $100.00 for staff who
can demonstrate that this is causing them financial
hardship.
In determining eligibility for this payment the indi-
vidual would need to demonstrate—

• that they now need to travel in excess of one
hour or more per day, and / or

• have changed their means of transport specifi-
cally to maintain their employment within
Homes of Peace and,

• their transport cost per year as a result of this
change in location of their employment has
increased by more than $90.00 per year.

This once only payment is not to be considered as reim-
bursement of the cost associated with the change in workplace,
but is a recognition of the employees willingness to continue
in the employment of the Homes of Peace despite the need to
relocate to another workplace.

Eligibility for this payment will be determined by the Direc-
tor of Finance in consultation with the relevant manager after
receiving a written submission from the employee. Should this
matter not be resolved satisfactorily, it will be addressed un-
der the Dispute Settlement Procedure (Clause 15).

(3) Income Maintenance
a) Wage and Salary Maintenance

An employee placed in a new classification which
carries a lower rate than the former classification,
shall be paid a rate equivalent to the former ordinary
rate of pay of the former classification for a total
period of twelve (12) months from the date of trans-
fer.
Any adjustments or increments which would have
occurred or are made to the former classification rate
within the twelve (12) month period shall be applied
and paid to the employee.
Progression though the increments will be subject to
the normal tests applied under the employee’s award
classification.
Where after a period of twelve (12) months an em-
ployee remains employed on a classification carrying
a lower rate than the rate of their former classifica-
tion, that employee shall continue to be paid the rate
applicable to the former classification at the twelve
(12) months’ anniversary date and such rate shall con-
tinue to be paid until the rate applicable to the
employee’s current classification exceeds that rate.

(4) Redundancy
When a definite decision has been made which will or may

result in an employee being made redundant, the employer
shall as soon as practical, notify the employees affected and
their representatives. Employees who are made redundant shall
be given at least one month’s formal notice of termination or
payment in lieu thereof.

Where, within 6 months of the employee’s position being
declared redundant an employee has not been found a perma-
nent position, the employee shall be given the option of
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redundancy. Provided that, by mutual agreement, an employee
may take redundancy before the expiry of 6 months.

a) Redundancy
Each employee identified as being redundant and who
cannot be found suitable alternative employment and
who elects to resign shall be entitled to the benefits
as outlined in this clause.

b) Severance Pay
In addition to the period of notice prescribed in the
award for ordinary termination, each employee re-
ferred to in sub-clause 4 a) above shall receive
severance payment from the Homes of Peace in ac-
cordance with the following formula—
Period of Continuous Service Severance Pay
Less than 1 year Nil
1 year but less than 2 years 1 week
2 years but less than 3 years 3 weeks
3 years but less than 4 years 5 weeks
4 years but less than 5 years 7 weeks
5 years but less than 6 years 9 weeks

Thereafter 1
week’s additional
pay for each
additional year of
service

Employees 45 years and over will be entitled to
1 (one) weeks pay in addition to the above entitle-
ments.

c) Payment for Leave Entitlements
In addition to the severance payments prescribed in
sub-clause (4) b) above, employees referred to in sub-
clause (4) a) above, shall also receive pro rata annual
and long service leave calculated in accordance with
the relevant award.

d) Employees Ineligible to be made Redundant
Employees who are receiving unpaid or prolonged
sick leave, (in excess of 3 months) or workers com-
pensation will not be able to be made redundant until
such time as they are medically assessed as being fit
to return to full duties.

e) Other
Nothing in this clause shall be construed as prevent-
ing the parties from agreeing to alternative
redundancy and / or redeployment arrangements
which are not less advantageous to an employee than
those provided for by this clause.
Where any dispute arises over the application of this
clause, such dispute shall be addressed in accord-
ance with the Dispute Settlement Procedure of this
Agreement.
Any arrangements made in accordance with this
clause and agreed between the parties shall be put in
writing, with a copy of such written arrangements
given to the employee.
The provisions of this clause shall not apply to casual
employees.

11.—CLASSIFICATION REVIEW
(1) The employer shall allocate a salary classification level

in accordance with (the salary schedule of this Agreement) to
each position by establishing the work value of the position
taking account of internal and external relativity’s relevant to
the position, and in accordance with the State Wage Principles
of the Western Australian Industrial Relations Commission.
In arriving at an appropriate salary level, the employer shall
also have due regard for any qualifications which may be a
prerequisite for carrying out the position.

(2) An employee may request a review of the classification
allocated in accordance with sub-clause (1) or, at any time,
where a change in duties and responsibilities has occurred,
such a request shall be made in accordance with Appendix 4
Classification Review.

Providing that not more than one request may be made by an
individual employee in any 12 month period. The employer shall
give the employee written advice of the result of the review.

(3) If the employee or Union disagrees with the result of
the review, the Union may enter into negotiations with the
employer with a view to settling the disagreement in ac-
cordance with the Dispute Settlement Clause of this
Agreement.

(4) If the parties cannot reach agreement as to the classifica-
tion level of any employee, the matter may be referred to the
Western Australian Industrial Relations Commission for de-
termination.

(5) The effective date for any change in classification level
shall be the date upon which the letter of request is served
upon the employer.

12.—REWARDS
(1) The following increases are payable in respect to em-

ployee rates of pay in addition to the third $8.00 “safety net”
adjustment (paid in December 1996), awarded by the Western
Australian Industrial Relations Commission.

(2) The increase will be $22 per fortnight, propor-
tional to the hours worked, on registration of this
Agreement.

(3) Notwithstanding the salaries prescribed below, em-
ployees may agree to have up to 30% of their salary
packaged in accordance with Appendix 3 which provides
a remuneration benefit in total no less beneficial than would
apply if the employee was paid in accordance with sub-
clause 4.

(4) Salaries

Level Award Rate Rate Per Annum Hourly Rate
Per Annum under Agreement Level

$ $ $

Level 1   1 20,484 21,058 10.7646
2 20,874 21,448 10.9640
3 21,273 21,847 11.1679

Level 2   1 21,595 22,169 11.3325
2 22,249 22,823 11.6669
3 22,899 23,473 11.9991
4 23,547 24,121 12.3304

Level 3   1 24,198 24,772 12.6632
2 24,849 25,423 12.9959
3 25,598 26,172 13.3788

Level 4   1 26,116 26,690 13.6436
2 26,881 27,455 14.0347

Level 5   1 27,785 28,359 14.4968
2 28,488 29,062 14.8562

Level 6   1 29,227 29,801 15.2339
2 30,406 30,980 15.8366

Level 7   1 31,023 31,597 16.1520
2 31,948 32,522 16.6249

Level 8 1 32,899 33,473 17.1110
2 34,250 34,824 17.8016

Level 9 1 34,954 35,528 18.1615
2 35,921 36,495 18.6558

Level 10 1 36,916 37,490 19.1645
2 37,940 38,514 19.6879

Level 11 1 39,912 40,486 20.6960
2 41,376 41,950 21.4444

Level 12 1 43,456 44,030 22.5076

Level 13 1 44,569 45,143 23.0766
2 45,979 46,553 23.7974

Level 14 1 47,440 48,014 24.5442
Level 15 1 49,575 50,149 25.6356

2 51,325 51,899 26.5302
Level 15 A 1 53,505 54,079 27.6446

2 55,680 56,254 28.7564
3 57,832 58,406 29.8565
4 60,008 60,582 30.9688
5 63,667 64,241 32.8393
6 66,317 66,891 34.1939
7 68,972 69,546 35.5511
8 71,971 72,545 37.0842
9 75,153 75,727 38.7108
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Level Award Rate Rate Per Annum Hourly Rate
Per Annum under Agreement Level

$ $ $
Level 5/10  1 27,785 28,359 14.4968

2 29,227 29,801 15.2339
3 31,023 33,473 16.1520
4 32,899 31,597 17.1110
5 35,921 36,495 18.6558
6 37,940 38,514 19.6879

Level 11/12  1 39,912 40,486 20.6960
2 41,376 41,950 21.4444
3 43,456 44,030 22.5076

Level 13/14  1 44,569 45,143 23.0766
2 45,979 46,553 23.7974
3 47,440 48,014 24.5442

Level 15 1 49,575 50,149 25.6356
2 51,325 51,899 26.5302

Level 15 A 1 53,505 54,079 27.6446
2 55,680 56,254 28.7564
3 57,832 58,406 29.8565
4 60,008 60,582 30.9688
5 63,667 64,241 32.8393
6 66,317 66,891 34.1939
7 68,972 69,546 35.5511
8 71,971 72,545 37.0842
9 75,153 75,727 38.7108

(5) Superannuation entitlements will be calculated on the
gross pay.

13.—PRODUCTIVITY MEASURES.
The Homes of Peace will implement during the term of the

agreement, productivity measures. This is dependent on the
installation of a Human Resource management information
system and an electronic time card system. The parties agree
during the life of this Agreement, to meet and develop Key
Performance Indicators.

14.—INTRODUCTION TO CHANGE
(1) Where the Homes of Peace has made a definite decision

to introduce major changes that are likely to have significant
effects on employees, they shall notify employees who may
be effected, and their Union.

(2) As soon as practicable the Homes of Peace shall enter
into discussions with employees on issues involved in the
change.

(3) The Homes of Peace shall discuss with the Union any
matters raised in relation to the changes.

15.—DISPUTE SETTLEMENT PROCEDURE
(1) The parties agree that no bans, stoppages or limitations

will be imposed prior to, or during the time this procedure is
being followed.

(2) Subject to the provisions of the Industrial Relations Act,
1979 (as amended) any question, dispute or difficulty, including
any matter arising under this Agreement, or any matter raised by
the Union, the employer or the employees covered by this Agree-
ment, shall be settled in accordance with the procedures
prescribed by Clause 27—Dispute Settlement Procedure of the
Hospital Salaried Officers’ Award No. 39 of 1968.

16.—JOINT CONSULTATIVE COMMITTEE
(1) The Joint Consultative Committee (JCC) which negoti-

ated this Agreement shall meet not less than once every 3
months during its term for the purpose of monitoring, and re-
solving problems arising from its application.

(2) Extraordinary meetings may be called by any party pro-
viding a minimum of 7 days notice is given. This notice may
be dispensed with by agreement.

(3) In resolving problems arising form the application or
interpretation of the Agreement the JCC shall endeavour to
reach a consensus.

(4) Where consensus is not able to be reached the parties
may jointly or individually refer the problem to the Western
Australian Industrial Relations Commission or to an agreed
third party for the purposes of conciliation and, if required,
arbitration.

(5) Provided that the Agreement may only be varied by arbi-
tration for the purpose of removing ambiguity or uncertainty.

17.—NUMBER OF EMPLOYEES
There are an estimated 134 employees covered by the provi-

sions of this Agreement as at the date of registration.

18.—SIGNATORIES
Signatories to the Agreement—
(common seal affixed)
The COMMON SEAL of THE HOMES OF PEACE (INC)

was hereunto affixed by authority of the resolution of the Board
in the presence of —

Signed (signed by DM Hutchinson)
Chairman
Donald Mervyn Hutchinson
Print full name of Chairman

Date 18 June 1997
Signed (signed by DR Stow)

Board Member
Dudley Randolph Stow
Print full name of Board Member

Date 18 June 1997
Signed (signed by DE Hyde)

Executive Director
David Edward Hyde
Print full name of Treasurer

Date 18 June 1997
Signed for and on behalf of—
HOSPITAL SALARIED OFFICERS’ ASSOCIATION OF

WESTERN AUSTRALIA (UNION OF WORKERS)
Signed: (signed by D Hill)

Dan Hill, Secretary
(common seal affixed)

Date 18th June, 1997
Signed: (signed M Hartland)

Mike Hartland, President
Date 18th June, 1997

APPENDIX 1
OCCUPATIONAL HEALTH AND SAFETY

• The Homes of Peace recognises that prevention of
occupational injury and illness through the provision
of a safe and healthy work environment is of utmost
importance.

• The prevention of occupational injury and illness in
the workplace is the responsibility of everyone, and
the participation and co-operation of all employees
in the workplace is vital.

• Managers and supervisory staff are responsible and
accountable for minimising the potential for occu-
pational injury and illness of employees within their
area of responsibility.

• All employees are required to work safely following
established safety procedures and to use equipment
provided in the proper manner at all times.

• Management will make every effort to ensure safe
placement of employees in their respective jobs, to
identify hazards in the workplace through workplace
surveys, accident reporting and investigation, and to
consider occupational health and safety factors in job
and workplace design.

• Employees and their representatives will be consulted
on occupational health and safety matters.

• Education and training will be provided to promote
awareness and understanding of occupational health
and safety matters and to enable the safe perform-
ance of duties.

• Ensuring adherence to this Policy will be the respon-
sibility of the Director of Residential and Community
Services.
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SIGNED (signed by Toni Aslett)
Toni Aslett, Director of Residential and
Community Services

SIGNED Occupational health and safety representative

APPENDIX 2
LEAVE—CONFERENCE / STUDY
The Homes of Peace recognises the value in providing the

opportunity to employees to attend approved conferences,
seminars, meetings or courses where the content is expected
to contribute significantly to their body of knowledge and there-
fore work performance.

Conference / study leave is available to any employee of Homes
of Peace providing that employee has the opportunity to con-
tribute to the body of knowledge or professional practice of his
or her profession and has the opportunity to gain knowledge /
skills which can be utilised within Homes of Peace.

Unless otherwise specified within Industrial Awards employ-
ees may be granted up to a maximum of 5 days conference /
study leave per year.

Applications for conference / study leave must contain de-
tails of the function to be attended and justification for the
employees attendance at that function.

Conference / study leave must be formally approved by the
employee’s manager.

The operational requirements of the Homes of Peace and
the relevance of the conference or course to the employees
work must be considered prior to the approval of any confer-
ence/study leave.

In the event an employee is seeking reimbursement for costs
incurred during conference / study leave, approving must take
into account those costs in relation to the potential value to
Homes of Peace. Costs will be reimbursed to a maximum of
the prevailing capital city cost or travel allowances as are pub-
lished from time to time by the Health Department of Western
Australia.

Employees shall receive ordinary pay during approved peri-
ods of conference / study leave.

Employees may be requested to present a paper on the con-
ference / study subject on return from their period of leave.

Presentation of Papers at Conferences / Seminars
Where a staff member is presenting a paper at a conference

/ seminar funded by Homes of Peace, they are required to pro-
vide a copy of this paper to their manager / director prior to
the presentation of the paper.

Where a staff member, in his or her own time, is presenting
a paper which relates to Homes of Peace, a copy of this paper
must be provided to their manager / director prior to the pres-
entation of the paper.

APPENDIX 3
SALARY PACKAGING

1. Salary packaging in accordance with the terms and
conditions of this Agreement shall be optional for
all employees covered by this Agreement.

2. Employees shall elect in writing whether or not they
wish to have their salary packaged in accordance with
this clause. Upon election, the level of salary pack-
aging and the menu items to be packaged shall be
committed in writing and shall form part of this
Agreement. This election shall be for the life of the
Agreement unless it is mutually agreed otherwise
between the employer and the employee.

3. Employees who elect not to have their salary pack-
aged shall be paid in accordance with the relevant
salary range as set out in this Agreement.

 4. (a) Employees who, initially, elect not to have
their salary packaged may, subsequently, seek
agreement with the employer, in writing, to
have their salary packaged subject to the fol-
lowing conditions—

(b) Once approved, such agreement shall be for
the life of this Agreement, unless agreed
otherwise between the employer and the em-
ployee.

(c) Once approved, employees may elect to with-
draw from salary packaging by giving written
notice to the employer of their intention to
withdraw from the salary packaging arrange-
ment.

5. All employees who participate in salary packaging
pursuant to this Agreement shall be subject to an ad-
ministration fee as follows—
Salary Level Fee
Up to $20,700 $208.00 per annum

($4 per week)
$20,701 to $38,000 $260.00 per annum

($5 per week)
$38,001 and above $312.00 per annum

($6 per week)
This fee shall be payable by the employee to the em-
ployer and shall be deducted from the salary package
component.

6. Employees who participate in salary packaging will
be required to seek independent financial advice prior
to their entering into salary packaging. Evidence of
this advice will need to be produced to enable the
salary packaging to commence.

7. Salary packaging shall not apply to casual employ-
ees who are covered by this Agreement.

8. In the event that changes in legislation, Income Tax
Assessment Act determinations or rulings, particu-
larly in respect of the Employer’s fringe benefit tax
exempt status, remove the employer’s capacity to
maintain the salary packaging arrangements offered
to employees under this Agreement, the employer
shall be entitled to withdraw from the salary pack-
aging arrangements by giving notice to each affected
employee with effect from the date the legislation
becomes operative.

9. The employer shall as soon as practicable after be-
ing advised of the legislative change advise the Union
and the employees and shall convene a meeting of
the parties with a view to reaching an alternative ar-
rangement on salaries and salary benefits.

10. In the event that consensus on the terms of a replace-
ment Agreement cannot be reached, it shall be open
to a party to seek cancellation of this Agreement and/
or refer the matter to the Western Australian Indus-
trial Relations Commission for conciliation or
arbitration.

APPENDIX 4
CLASSIFICATION REVIEW
The employee is required to work in accordance with his/

her job description (and or duty statement). Homes of Peace
may direct the employee to carry out such duties as are within
the limits of the employee’s skill, competence or training pro-
vided that such duties are not designed to promote de-skilling.

The salary classification of a particular position will be es-
tablished having regard to the work value of the position, award
classification provisions and appropriate relativities.

If a job description of a particular position varies then the
employer will consider whether the changes are of such a sub-
stantial nature that the classification of the position needs to
be reviewed. The employer will discuss the situation with the
employee.

In general, reclassification requests will only be considered
where a significant increase in work value is demonstrated.
Comparisons with other similar positions will be considered
in evaluating the request for reclassification. However, com-
parisons with other positions should not be relied on to justify
a reclassification.

Work Value Definition
Work Value for the purpose of reclassification of positions

is defined according to the Wage Principles of the Western
Australian Industrial Relations Commission as defined in the
following extract

Changes in work value may arise from changes in the nature
of the work, skill and responsibility required or the conditions
under which work is performed. Changes in work by
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hemselves may not lead to a change in wage rates. The strict
test for an alternation in wage rates is that the change in the
nature of the work should constitute such a significant net ad-
dition to the work requirements as to warrant the creation of a
new classification or upgrading to a higher classification.

In addition to meeting this test a party making a work value
application will need to justify any change to wage relativities
that might result not only within the relevant internal award
classifications structure but also against external classifica-
tions to which that structure is related. There must be no
likelihood of wage “leapfrogging” arising out of changes in
relative position.

These are the only circumstances in which rates may be al-
tered on the ground of work value and the altered rates may be
applied only to employees whose work has changed in ac-
cordance with this provision.

How to apply for Classification Review
If the employee considers that the classification of the posi-

tion needs to be reviewed then the employee shall apply in
writing

• requesting the re-appraisal in writing to the manager
• setting out the grounds upon which the request is

made
• detailing the classification level and / or title which

is being requested
• providing a current job description of the employees

position.
In completing the request for review the employee should

pay particular attention to ensuring that—
• any additional duties, responsibilities or skill require-

ments are clearly identified.
• any job descriptions used as a comparison should be

attached to the request to review.
• any similarities (or differences) with comparable po-

sitions are clearly highlighted.
• all information supporting the request is attached.

No more than one request may be made by an individual
employee in any 12 month period.

Time Frame
The Manager will review the request with the relevant Di-

rector. A written response will be forwarded to the employee
giving the decision and a summary of the reasons for the deci-
sion, following the review and within 6 weeks of the request
being received. Where the request cannot be responded to
within a 6 week time frame the applicant must be notified and
advised of the reason for the delay.

The date of registration of the request will be deemed the
date the written request was lodged with the manager or the
date that all the written information is supplied (if it was not
supplied initially), whatever is the latter.

The effective date for any change in classification level shall
be the date upon which the letter of request is served on the
manager.

Review Outcome
In cases where the reclassification affects the applicant only,

the decision of the Manager and Director will be final. In cases
where the reclassification affects a class of positions or where
there are potential flow on effects, the Director will make a
recommendation to the Executive Director who will make the
final decision.

If the employee disagrees with the result of the review , the
dispute settlement procedure of the relevant Agreement shall
apply.

HOSPITAL SALARIED OFFICERS
(PRIVATE DIAGNOSTIC PATHOLOGY

SERVICES) AWARD 1992
No. A 2 of 1993.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Hospital Salaried Officers Association of Western Australia
(Union of Workers)

and

Western Diagnostic Pathology & Others.

No. A 2 of 1993.

COMMISSIONER R.N. GEORGE.

9 July 1997.

Order.
WHEREAS the Applicant sought and was granted leave to
discontinue the Application the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act 1979,
hereby orders—

THAT the Application be and is hereby discontinued.
(Sgd.) R.N. GEORGE,

[L.S.] Commissioner.

KWINANA INDUSTRIES COUNCIL ENGINEERING
TRAINEESHIP AGREEMENT 1997.

No. AG 139 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Chamber of Commerce and Industry of Western Australia

and

The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers—Western Australian

Branch.

No. AG 139 of 1997.

Kwinana Industries Council Engineering Traineeship
Agreement 1997.

24 July 1997.

Order.
HAVING heard Ms C.D. Natta as agent for the Applicant and
Mr G.C. Sturman as agent for the Respondent, and by con-
sent, the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act, 1979, hereby orders—

THAT the agreement made between the parties in the
terms of the following schedule and lodged in the Com-
mission on the 9th day of July, 1997 and as amended on
the 24th day of July, 1997 entitled Kwinana Industries
Council Engineering Traineeship Agreement 1997 be reg-
istered as an industrial agreement.

(Sgd.) G.L. FIELDING,
[L.S.] Senior Commissioner.

Schedule.

1.—TITLE
This Agreement shall be known as the Kwinana Industries

Council Engineering Traineeship Agreement 1997.

2.—ARRANGEMENT
This Agreement shall be arranged as follows—

1. Title
2. Arrangement
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3. Parties Bound
4. Application
5. Objective
6. Resolution of Disputes
7. Definitions
8. Training Conditions
9. Employment Conditions

10. Wages
11. Special Arrangements
12. Duration

3.—PARTIES BOUND
This Agreement shall be binding on—

(a) Automotive Food Metals Engineering Printing and
Kindred Industries Union of Workers, Western Aus-
tralian Branch (AFMEPKIU).

(b) The Chamber of Commerce and Industry of West-
ern Australia (Inc) (CCI)

(c) All employees who are members or eligible to be
members of the AFMEPKIU and are employed by
CCI.

4.—APPLICATION
(a) Subject to subclause (b), this Agreement shall apply to

persons—
(i) who are undertaking a Traineeship (as defined); and

(ii) who are employed by CCI.
(b) This Agreement does not apply to the Apprenticeship

system.
(c) At the conclusion of the Traineeship, this Agreement

ceases to apply.
(d) This agreement shall be binding upon an estimated

number of 20 employees upon registration.

5.—OBJECTIVE
The objective of this Agreement is to assist in the establish-

ment of a part-time traineeship which provides approved
training to enhance the skill levels and future employment pros-
pects of School Based Trainees, particularly young people.

6.—RESOLUTION OF DISPUTES
6.1 Administration
6.1.1When formally reprimanding probationers and appren-

tices under the age of 18 years of age, the trainee’s, parent(s) /
guardian(s) shall be invited to attend.

6.1.2 If possible, two staff members should be in attend-
ance at counselling sessions and if the trainee is a member of
a trade union the individual has the right to have a representa-
tive in attendance.

6.1.3 An integral part of any discipline maintenance policy
is a warning procedure to ensure offending parties are aware a
problem exists, and have an opportunity to redress it. They
may also be informed of the requirements for satisfactory reso-
lution to the problem.

6.1.4 When notification of a problem is received, a field
officer will initiate an investigation to ascertain in an impar-
tial manner, if a problem exists in relation to the trainee.

6.1.5 If a problem is deemed to exist, the trainee will be
counselled on the job as to the nature of the perceived prob-
lem and suggestions regarding solution of the problem will be
made, with the aim of achieving a satisfactory resolution. This
is the “initial counselling process”.

6.1.6The Field Officer will complete an Enquiry form
(SF002) to be held in the trainee’s personal file and notify the
Manager as to the circumstances and action taken.

6.2 Verbal Writing
6.2.1 If a problem occurs the trainee is to be counselled by

the Manager or Field Officer, and notified that this is a “verbal
warning”.

6.2.2 Appropriate action may be taken at this stage to re-
dress the problem which may include suspension of the
traineeship for a given time.

6.2.3 The Western Australian Department of Training
(WADOT) shall be notified after this step has been taken
if necessary depending on the severity of the misdemean-
our.

6.2.4 A report is to be completed on a Corrective Action
Review Form (SF017) and placed on file.

6.3 First Written Warning
6.3.1 If there is continuance of a problem or concern the

trainee will be counselled and given a written warning, which
will include performance criteria to address the problems or
concerns.

6.3.2 Appropriate action maybe taken at this stage to re-
dress the problem which may include suspension of the
traineeship for a given time.

6.3.3 A report and Corrective Action Review Form (SF017)
shall be completed and kept in the trainee’s file. This details
the nature of the problem and timeframe for review of situa-
tion. A copy of this will be forwarded to the WADOT.

6.4 Second and Final Written Warning
6.4.1 The trainee shall be requested to attend a meeting with

WADOT present. When the trainee is under the age of 18 years
his/ her parent(s)/ guardian(s) may be requested to attend.

6.4.2 Appropriate action may be taken at this stage to re-
dress the problem which may include suspension of the
traineeship for a given time.

6.4.3 A report on Corrective Action Review (SF017).
6.4.4 The warning shall include a step-by-step account of

the history of the situation and shall be placed in the trainee’s
personal file.

6.5 Termination of Employment
6.5.1 Where there is either continuance or repetition of the

problem, despite the above mentioned process being carried
out with the approval of the WADOT, the trainee’s employ-
ment may be terminated in the following manner—

6.5.2 Where the trainee refuses to agree to mutually termi-
nate their traineeship agreement with CCI, WADOT will be
requested to make a determination.

Note: It must be stressed again that the cancellation of
traineeship agreements will not be pursued except as a last
resort, after careful investigation of all the facts and after all
the above steps have been concluded.

7.—DEFINITIONS
“Approved Training” means National Metals & Engineer-

ing Curriculum training undertaken (both on (workbased) and
off (TAFE based) the job) in a Traineeship or at the Trainee’s
High School and shall involve formal instruction, both theo-
retical and practical, and supervised practice in accordance
with a Traineeship Scheme approved by the relevant State or
Territory Training Authority. The training will be accredited
and lead to qualifications as set out in subclause 8.

“The Union” means the Automotive Food Metals Engineer-
ing Printing and Kindred Industries Union of Workers, Western
Australian Branch (AFMEPKIU).

“School Based Trainee” means an employee who is bound
by a Traineeship Agreement made in accordance with this
Agreement.

“Traineeship” means a system of training which has been
approved by the relevant State or Territory Training Author-
ity.

“Traineeship Agreement” means an agreement made sub-
ject to the terms of this Agreement between an Employer and
the School Based Trainee for a Traineeship and which is reg-
istered with the WA Department of Training, under the
appropriate State legislation. The Traineeship Agreement shall
be made in accordance with the relevant approved Traineeship
Scheme and shall not operate unless this condition is met.

“Traineeship Scheme” means an approved Traineeship ap-
plicable to a group or class of employees or to an industry or
sector of an industry or an enterprise. A Traineeship Scheme
shall not be given approval unless consultation and negotia-
tion with the AFMEPKIU upon the terms of the proposed
Traineeship Scheme and the Traineeship have occurred. An
application for approval of a Traineeship Scheme shall iden-
tify the union and demonstrate to the satisfaction of the
approving authority that the abovementioned consultation and
negotiation have occurred. A Traineeship Scheme shall include
a standard format which may be used for a Traineeship Agree-
ment.
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“Parties to a Traineeship Scheme” means the AFMEPKIU
and the Chamber of Commerce and Industry of Western Aus-
tralia who have been involved in the consultation and
negotiation required for the approval of a Traineeship Scheme.

“National Training Wage Award” means the award made in
Australian Industrial Relations Commission—National Train-
ing Wage Award 1994 (NO277).

Appropriate State or Territory Legislation” means the West-
ern Australia State Employment and Skills Development
Authority Act 1990 or any successor legislation.

8.—TRAINING CONDITIONS
(a) The School Based Trainee shall attend an approved train-

ing course or training program prescribed in the Traineeship
Agreement or as notified to the trainee by the State Training
Authority in accredited and relevant Traineeship Schemes.

(b) The Traineeship Agreement, made in accordance with a
Traineeship Scheme, shall be signed by the employer and the
trainee and lodged for registration with the State Training Au-
thority. CCI shall ensure that the School Based Trainee is
permitted to attend the training course or program provided for
in the Traineeship Agreement and shall ensure that the School
Based Trainee received the appropriate on-the-job training.

(c) CCI shall provide a level of supervision in accordance with
the Traineeship Agreement during the Traineeship period.

(d) CCI agrees that the overall training program will be
monitored by State recognised and accredited officers and train-
ing records or work books may be utilised as part of this
monitoring process.

(e) Training shall be directed at—
(i) the achievement of key competencies required for

successful participation in the workplace (where
these have not been achieved) (eg literacy, numeracy,
problem solving, team work, using technology). This
could be achieved through foundation competencies
which are part of endorsed competencies for an in-
dustry and/or

(ii) the achievement of competencies required for suc-
cessful participation in an industry or enterprise
(where there are endorsed national standards these
will define these competencies).

9.—EMPLOYMENT CONDITIONS
(a) A School Based Trainee shall be engaged as a part-time

employee for a maximum of two year’s duration provided that
a School Based Trainee shall be subject to a satisfactory pro-
bation period of up to two months which may be reduced at
the discretion of the employer. By agreement in writing, and
with consent of the State Training Authority the relevant em-
ployer and the School Based Trainee may vary the duration of
the Traineeship and the extent of approved training provided
that any agreement to vary is in accordance with the relevant
Traineeship Scheme.

(b) CCI shall not terminate the employment of a School
Based Trainee without firstly having provided written notice
of termination to the School Based Trainee concerned in ac-
cordance with the Traineeship Agreement and subsequently to
the State Training Authority. The written notice to be provided
to the State Training Authority shall be provided within five
working days of the termination.

(c) If CCI chooses not to continue the employment of a trainee
upon the completion of the Traineeship shall notify, in writ-
ing, the State Training Authority of their decision.

(d) The School Based Trainee shall be permitted to be ab-
sent from work without loss of continuity of employment and/
or wages to attend the training in accordance with the
Traineeship Agreement.

(e) A Trainee’s hourly on the job wage rate may be con-
structed to include all off the job wages.

(f) Where the employment of a School Based Trainee by an
employer is continued after the completion of the Traineeship
period, such Traineeship period shall be counted as service for
the purposes of any legislative entitlements.

(g)(i) The Traineeship Agreement may restrict the circum-
stances under which the Trainee may work overtime
and shift work in order to ensure the training pro-
gram is successfully completed.

(ii) No School Based Trainee shall work overtime or
shiftwork on their own.

(iii) No School Based Trainee shall work shiftwork un-
less the parties to a Traineeship Scheme agree that
such shift work makes satisfactory provision for ap-
proved training. Such training may be applied over a
cycle in excess of a week, but must average over the
relevant period no less than the amount of training
required for non-shift work Trainees.

(iv) The School Based Trainee wage shall be the basis
for the calculation of overtime and/or shift penalty
rates, unless otherwise agreed by the parties to a
Traineeship Scheme.

(h) All terms of the Minimum Conditions of Employment
Act shall apply to the Trainee.

(i) A School Based Trainee shall not be entitled to any termination,
change and redundancy payment or any such like payment.

10.—WAGES
(a)(i) The weekly wages payable to School Based Train-

ees are as provided in paragraph (iv) of this
sub-clause.

(ii) These wages rates will only apply to School Based
Trainees while they are undertaking an approved
Traineeship which includes approved Training as
defined in this Agreement.

(iii) The wages rates prescribed by this clause do not ap-
ply to complete trade level training which is covered
by the Apprenticeship system.

(iv) Skill Level B Where the accredited training
course and work performed are for
the purpose of generating skills
which have been defined for work
at Skill Level B.

School Based Attending Year 11 $4.94
Trainee for each hour worked on the job

Hourly On The Attending Year 12 $5.95
Job Rate for each hour worked on the job

(b) Pro-rata payments for leave and leave loading will be
made, as will provisions for sick leave and workers compen-
sation.

(c) The employer will ensure all School Based Trainees re-
ceive appropriate work clothes and safety equipment.

(d) At the conclusion of the Traineeship, this Agreement
ceases to apply to the employment of the Trainee.

11.—SPECIAL ARRANGEMENTS
(a) The wage rates contained in this Agreement are mini-

mum rates and shall apply in accordance with the application
of the National Training Wage Interim Award, where the ac-
credited training and worked performed are for the purpose of
generating skills which have been defined for work at skill
level B of the National Training Wage Interim Award.

12.—DURATION
This Agreement shall remain in force for the period of two

years operative from the 1st day of February, 1997.

SCHEDULE A
SIGNATORIES
For and on behalf of the Automotive Food Metals Engineer-
ing Printing and Kindred Industries Union of Workers, Western
Australian Branch

SECRETARY G.T. Bucknall (signed)
WITNESS (indecipherable)

Common Seal
......................
Union Seal

For and on behalf of the Chamber of Commerce and Industry
of Western Australia (Inc)

MANAGER (indecipherable) 22/7/97
WITNESS K. Rossiter
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MEADOW LEA FOODS LTD (PALMYRA AND
CANNINGVALE WESTERN AUSTRALIA)

ENTERPRISE AGREEMENT 1996.
No. AG 120 of 1997.

WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Food Preservers’ Union of Western Australia, Union Of
Workers

and

Meadow Lea Foods Ltd and Other.

No. AG 120 of 1997.

COMMISSIONER J. F. GREGOR.

4 July 1997.

Order.

REGISTRATION OF AN INDUSTRIAL AGREEMENT

No. AG 120 OF 1996

HAVING heard Mr W. Johnston on behalf of the first named
party and the Shop, Distributive and Allied Employees’ Asso-
ciation of Western Australia and Mr P. Thompson of on behalf
of the second named party, and by consent, the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act, 1979 hereby orders—

THAT the document titled the Meadow Lea Foods Ltd
(Palmyra and Canningvale Western Australia) Enterprise
Agreement 1996, filed in the Commission on 6 June 1997,
be and is hereby registered as an Industrial Agreement.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

1.—TITLE
This Agreement shall be referred to as the “MEADOW LEA

FOODS LTD (Palmyra and Canningvale Western Australia)
Enterprise Agreement 1996.”

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Scope
4. Parties
5. Objectives
6. Term and Operation of Agreement
7. Implementation
8. Consultation
9. Career Structure and Training

10. Hours of Work
11. Casuals
12. Sick Leave
13. Annual Leave
14. Long Service Leave
15. Special Leave
16. Disputes Settlement Procedure
17. Journey Cover Insurance
18. Signatories

APPENDIX A Pay Rates
APPENDIX B Skills Matrix
APPENDIX C Constitution of Consultative Com-
mittee

3.—SCOPE
(1) The area and scope of this Agreement shall be the same

as that prescribed in the—
(a) Food Industry (Food Manufacturing or Processing)

Award (No. A20 of 1990);

(b) The Shop and Warehouse (Wholesale & Retail Es-
tablishments) State Award 1977 (No R32 of 1976).

insofar as these Awards apply to the employees of Meadow
Lea Foods Ltd.

(2) This Agreement shall apply to the persons employed by
Meadow Lea Foods Ltd at the worksite located at 14-16
Absolon Street, Palmyra and at 20 Coulson Way, Canning Vale
in the State of Western Australia.

(3) Unless otherwise expressly provided for in this Agree-
ment, no employee shall be reduced in status or position or
have his/her rate of remuneration reduced or any of his/her
conditions of employment adversely affected merely as a con-
sequence of making of this Agreement.

(4) Where the terms of this Agreement are inconsistent with
the terms of the relevant award referred to in subclause (1) of
this clause, the terms of this Agreement will prevail.

(5) Where this agreement is silent the awards referred to in
sub-clause (1) shall apply.

(6) There are approximately 25 employees whose conditions
of employment shall be regulated by this Agreement.

4.—PARTIES
The parties to this Agreement are—

Meadow Lea Foods Ltd (hereinafter “the Company”);
The Food Preservers’ Union of Western Australia, Un-

ion of Workers (hereinafter the “FPU”);
The Shop Distributive and Allied Employees’ Associa-

tion of Western Australia (hereinafter the “SDA”);
provided that “Unions” shall mean the two unions jointly and
“Union” shall mean either of the two unions individually.

5.—OBJECTIVES
(1) The parties acknowledge that the objective of this Agree-

ment is to enhance job security and opportunity for employees
through a joint commitment by management and employees
to improved business competitiveness.

(2) All parties to this Agreement recognise the right of the
Company to plan, organise, manage and decide upon the op-
erations of the business (where operations of the business
include all labour employed by it).

(3) The parties agree that the provisions of this Agreement
are intended to support—

(a) the development of meaningful, challenging and re-
sponsible work roles which allow employees a degree
of autonomy and responsibility;

(b) the enhancement and utilisation of employee skills
and abilities;

(c) the maximisation of labour flexibility;
(d) the maintenance of productive and harmonious work-

ing relationships;
(e) the efficient operation of the plant including—

(i) changes to work practices to allow the effi-
cient use of new and existing technology;

(ii) a healthy and safe working environment for
all employees;

(iii) highest quality of products;
(iv) flexibility without demarcation or restrictions

if this flexibility is safe, efficient, legal and
logical.

(4) The Company, the Unions and all employees accept their
joint responsibility to ensure this Agreement is effective and
in the event of any ambiguity or dispute over interpretation of
this Agreement the spirit and intention of this clause will be
referred to.

(5) Workplace Flexibility
Employees understand that the plant needs to operate

continuously. As part of that understanding, employees ac-
knowledge that the Company may need to re-roster
employees or request overtime work by employees in the
event of—

- absenteeism
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- annual holidays
- monitoring, service and supply of plant, services and

other equipment as required
- minor maintenance and housekeeping
- training
- production requirements
- warehousing and tanker operations

(6) Any dispute arising from this clause shall be dealt with
in accordance with Clause 16.—Disputes Settlement Proce-
dure of this Agreement.

6.—TERM AND OPERATION OF AGREEMENT
(1) Term

(a) This Agreement shall come into operation on and
from 1st December 1996 and shall remain in force
until 30th November 1998, unless renewed by all
the parties in accordance with paragraph (b) of this
subclause.

(b) All parties to this Agreement make a commitment to
re-negotiate this Agreement and apply for its replace-
ment before 30th November 1998. Discussions shall
not commence prior to 1st September 1998.

(2) Operation
(a) It is the intention of the parties to maintain this Agree-

ment in its present form for its full term except when
changes become necessary so as to ensure the Agree-
ment’s effective and practical operation and such
changes are consistent with prevailing wage fixing
principles.

(b) Notwithstanding paragraph (a) above, during the
term of this Agreement, the parties will under-
take to develop productivity measures to be
incorporated within future Agreements. The im-
plementation phase for the introduction of these
measures will involve employees undertaking
training in their effective use.

7.—IMPLEMENTATION
(1) Arrangements
When this Agreement becomes operational, employees will

be paid according to Appendix A.

(2) Deemed Competency
Employees have been deemed competent based on ex-

isting skills. Employees who are currently being paid at a
level higher than their deemed competency will continue
to be paid at that level for a period of two years after com-
mencement of delivery of core training modules. If, after
these two years, employees have not acquired the skills in
line with their pay rate, their pay rate will be frozen until
increases in the level they are deemed competent at, passes
their saved rate.

(3) Productivity Payment
Productivity improvement payments, as per the following,

will be paid if the priciples of this document are being met,
(i.e. Training Program, teams development etc.). This will be
determined by the Consulatitive Committee.

1st December 1996 Increase 4%
1st December 1997 Increase 6%

(4) Implementation of Matrix
Whilst it is agreed that the intention is to allow progression

in the skills matrix from the bottom up, operational require-
ments may necessitate the fast tracking of certain employees
to meet the skill mix requirements and may be undertaken at
the Company’s discretion. New employees with appropriate
prior qualifications or experience may be deemed competent
to a skill level agreed by the Consultative Committee.

8.—CONSULTATION
(1) Consultation

(a) It is recognised by the parties that the key to produc-
tive and harmonious working relationships lies in

establishing effective consultative mechanisms at the
workplace. Effective consultation mechanisms will—

(i) ensure that the views of the employees are
known and taken into account by the Com-
pany;

(ii) provide management with an informed basis
upon which to make decisions.

(b) To this end, it is agreed that a Consultative Commit-
tee is established by charter as provided for in
Appendix C—Constitution of Consultative Commit-
tee.

(c) The Committee shall consist of a minimum of 6 and
a maximum of 12 committee members.

(d) The major objective of the Committee is to promote
a spirit of co-operation. Each party will give con-
structive and sympathetic consideration to all views
and representations submitted to the Committee with
a view to furthering the common well-being of the
establishment as a whole.

(e) Employee representatives on the Committee shall
be allowed reasonable time without loss of pay
to research or prepare for such committee meet-
ings with full access to all relevant information
as necessary.

(f) Employee representatives on the Committee are re-
quired to keep their constituents advised on matters
arising at the meeting.

9.—CAREER STRUCTURES AND TRAINING
(1) General Conditions

(a) The Company recognises and accepts its responsi-
bility in the area of training and development and is
committed to the design, provision and implementa-
tion of training programs to extend the knowledge
and skills of its employees. The overriding objective
is to enable each employee to gain the competence
to perform, consistent with operational needs, all of
the tasks and activities associated with a particular
job to an established performance criteria.

(b) Each employee is responsible for his/her own learn-
ing, and will be given the opportunity to acquire
knowledge and skills to advance through the levels
and gain additional remuneration, subject to demon-
strated competence in the application of the skills
acquired and in accordance with site requirements.

(2) Skills Matrix and Training
(a) The Skills Matrix (see Appendix B) sets out the vari-

ous skill levels in manufacturing, quality and
warehouse streams.

(b) Levels in each stream of the Skills Matrix are de-
fined in Appendix B. The definition of each level
will be supported by an exhaustive training program
detailing Competency Standards, Elements of Com-
petency, Performance Criteria and Competency
Assessment Criteria.

(c) To enable progression through the Skills Matrix, each
level will be further supported by Training Programs.

(3) Progression and Selection for Training
(a) Progression through the skills matrix will aim to give

employees the opportunity to advance to the limits
of their individual interests and capacities. It is rec-
ognised that progression may be constrained by
production requirements, training resources, the
availability of equipment and safety factors.

(b) Training programs will be designed and made avail-
able by the Company according to its current and
future operational needs. Places in these programs
will be made available having regard to the skills
profile of the workforce.

(c) Employees will be selected by the Company for a
training program according to the following guide-
line criteria—

× Employee’s stated preference;
× Employee’s work performance;
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× Experience of employees if operational needs
so dictate;

× Previous training undertaken;
× The achievement of an acceptable level of pro-

ficiency from previous training;
× Demonstrated aptitude for the skills which are

to be acquired
(4) Competency Assessment

(a) Specific and objective knowledge and skill assess-
ment will be carried out to assess levels of
competence. All skills acquired will be required to
be demonstrated. Specific Company Training Pro-
grams and Modules will not be regarded as complete
until competency testing requirements, including
both theoretical and practical tests, where appropri-
ate, have been satisfied.

(b) All competency assessment will be conducted by a
panel of not more than two assessors, made up of—

(i) the relevant supervisor; or
(ii) the trainer in the skills being assessed; or

(iii) a member of the consultative committee

In the event of a disagreement, the results will be reviewed
by the Production or Distribution Manager relevant to the per-
sonnel being assessed. If agreement is still not reached, the
matter will be referred to the Consultative Committee for rec-
ommendation.

(5) Record of Training and Experience
Employees will each be issued with an “Individual Training

Program” which will be the employee’s endorsed record of
skills attained, courses attended and other relevant work expe-
riences whilst employed by the Company. This statement will
be updated on the completion of further training.

(6) Utilisation and Upkeep of Skills
(a) All employees will be required to put acquired skills

into practice. This is necessary for the retention of
skill levels.

(b) The allocation of work to employees will be subject
to the operational needs of the business and will have
regard to the following criteria—

× The most effective utilisation of available
skilled resources;

× Effective utilisation of each employee on any
of the activities in which the employee is
competent;

× Equitable allocation of work between employ-
ees of similar skill attainment;

× Development of additional skills required by
on-the-job application under guidance;

× Planning to allow acquisition of additional
skills by training;

× The need to ensure exposure to work activity
related to all of the skills held by an e m -
ployee for the specific purpose of skill
retention.

(c) A program is to be developed to maintain skill levels
on an ongoing basis which employees will be re-
quired to embrace.

(7) Payment for Training
(a) (i) It is agreed that additional training in accordance

with this clause may be undertaken either on or
off the job.

(ii) Where training is undertaken during ordinary working
hours or when production overtime is occurring the em-
ployee concerned shall not suffer any loss of pay.

(iii) Any costs associated with standard fees for pre-
scribed courses or prescribed text books
(excluding those text books supplied by the Com-
pany) incurred in connection with the undertaking
of such training shall be reimbursed by the Com-
pany upon production of evidence of such
expenditure and report of satisfactory completion.
Text books paid for by the Company shall be re-
tained as Company property.

(b) (i) Employees undertaking formal training activities for the
purpose of progression through the skills matrix may be
required to undertake training outside of normal hours up
to a maximum of 60 hours in a 6 month period. This time
will be paid at the ordinary hourly rate as specified in
Appendix A. Any further requirement to train beyond 60
hours will be paid at overtime rates.

(ii) Where training is required on a day other than an on
an employee’s rostered day, 7 days notice shall be given
and a minimum of 2 hours training shall be provided.
If such training is cancelled during the notice period,
the 2 hour minimum engagement shall be paid.

(iii) Any training which occurs on a Sunday shall be paid
at the rate prescribed by placitum (ii) of paragraph
(c) of subclause (2) of Clause 10—Hours of Work.

10.—HOURS OF WORK
(1) Ordinary Hours

(a) The ordinary rostered hours of work shall be 38 per
week, or an average of 38 per week to be worked in
one of the following methods—

(i) 38 hours in one week;
(ii) 76 hours in two consecutive weeks;

(iii) 114 hours in three consecutive weeks;
(iv) 152 hours in four consecutive weeks.

(b)  (i) The ordinary rostered hours of work shall be
exclusive of meal breaks and shall be rostered
so that a worker shall not be required to com-
mence work on more than 5 days in each week
or 10 days in each fortnight of any work cy-
cle.

(ii) A full-time worker may be engaged for a maxi-
mum of 9.5 hours within ordinary hours.

(iii) For employees working a four day week,
the normal days of work will be Monday to
Thursday, except where mutually agreed to
change to other days between Monday and
Friday.

(iv) A part time worker shall be rostered to work a
maximum of 33 ordinary hours per week, with
a maximum of daily engagement of 8¼ ordi-
nary hours and a minimum daily engagement
of 4 ordinary hours. A part time worker shall
be rostered to work a minimum of 16 ordinary
hours per week.

(c) The ordinary hours of work shall be worked on Mon-
day to Friday inclusive between the hours of 5am
and 5pm.

(2) Overtime
(a) All time worked before the usual starting time or

after the usual finishing time, for an employee on a
given day, shall be deemed to be overtime, except as
provided in subclause 7, Payment for Training, of
Clause 9, Career Structures and Training, of this
Agreement.

(b) Where a worker is requested to work overtime on
any day on which he or she is not normally rostered
to work, the employee shall be paid for a minimum
of two hours.

(c) Except as otherwise provide by this subclause, all
overtime worked shall be paid at the rate of time and
a half for the first two hours and double time there-
after. Provided that—

(i) all overtime worked after 12.00 noon on Sat-
urday shall be double time;

(ii) work on a Sunday shall be double time.
(iii) work on a public holiday shall be double time

and a half.
(e) An employee can only be required to work a reason-

able amount of overtime.
(3) Shift Work Allowances
A shift allowance of 17% will be paid to permanent employ-

ees for shifts of work other than day shift.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 77 W.A.I.G.1946

(4) Public Holidays
(a) It is the Company’s intention to avoid operating on a

public holiday whenever possible.
(b) For employees working a 9½ hour four day/week

roster, the regular 38 hour week may be worked in a
week in which a public holiday occurs at normal rates
with an additional payment equal to a 9½ hours for
the public holiday.

(c) Work on a public holiday will incur normal penalty
rates as per the relevant award.

11.—CASUALS
(1) Casual employees shall be engaged for a minimum pe-

riod of 2 hours on each occasion required.
(2) A casual employee’s hours of duty shall be allocated on

the following basis—
(a) A maximum of 5 days in any week;
(b) An employee may be engaged to work up to a maxi-

mum of 9.5 hours on any day;
(c) A maximum of 38 hours in any week.

(3) A casual employee shall be entitled to overtime at the
applicable rates in accordance with the relevant award, (in
addition to the loading provided in paragraph (a) of subclause
4 of this clause) when they work—

(a) In excess of 9.5 hours on any day (exclusive of meal
breaks);

(b) In excess of 38 hours in any week;
(c) In excess of 5 days in any week.

(4) Additional Loadings for Casual Employees—
(a) In lieu of entitlements to sick leave, annual leave or

other forms of leave (excluding Long Service Leave)
a casual employee shall be paid a loading of 20% for
all hours worked.

(b) A call out allowance of one hour’s pay shall be paid
for any notice of work that is less than 8 hours be-
fore the required starting time.

12.—SICK LEAVE
(1) Subject to the other provisions of this clause, an em-

ployee other than a casual, unable to attend or remain at work
because of personal illness or injury is entitled to be absent
from work without loss of ordinary pay (“sick leave”).

(2) An employee is entitled to sick leave of up to 76
ordinary hours in each year of service. Sick leave will ac-
crue at the rate of 1.46 hours per week for full time
employees, and proportionately to the hours worked for
part time employees.

(3) Employees shall accrue any unused sick leave.
(4) The Company will endeavour to shut sections of the

plant down in order to limit the requirement for covering
absenteeism.

13.—ANNUAL LEAVE
(1) Entitlement/Period of Leave
At the end of each 12 months employment with the Com-

pany, all employees will be entitled to four (4) weeks annual
leave, exclusive of Public Holidays which may be taken in
any manner mutually agreed between the Company and the
employee.

(2) Payment
Payment for annual leave will be made immediately before

the employee proceeds on annual leave.
The pay rate for employees covered by Appendix A shall be

the ordinary pay rate for the employee taking leave, plus a
loading of 17.5%.

(3) Timing of Annual Leave
(a) Wherever possible, the 4 day operation will be

utilised to cover shutdowns. However, annual
leave may be required to coincide with mainte-

nance shutdowns. The Company agrees that no
greater than 2 weeks in any 12 month period can
be used for this purpose. The Company will en-
deavour to advise employees at least 2 months
prior to a maintenance shutdown.
However, if this is not possible, employees may
be requested to delay annual or long service leave
to ensure adequate coverage remains to operate.
It is agreed that adequate coverage in the ware-
house will be maintained at all times. Any dispute
will be referred to the Consultative Committee
for a decision.

(b) Except in exceptional circumstances, employees will
not be allowed to accrue annual leave in excess of 6
weeks. Accrued annual leave exceeding 6 weeks will
be reduced by the employee taking leave at a rate of
3 weeks each 6 month period until accrued annual
leave does not exceed 6 weeks.

14.—LONG SERVICE LEAVE
Any employee entitled to pro-rata Long Service Leave after

10 years service will be given access to that leave if their an-
nual leave entitlement is insufficient for a requested period of
absence.

15.—SPECIAL LEAVE
(1) Special leave does not apply to casuals.
(2) Special leave will be available where an employee

cannot organise to attend to unforeseen family and/or per-
sonal matters during periods of other authorised leave or
days off.

(3) A full time employee who is entitled to more than one
day’s sick leave may in each year of service use up to a maxi-
mum of 2 days of that sick leave as special leave, to enable the
employee to attend to unforeseen family or personal matters.
Part-time employees are entitled to use sick leave as special
leave on a pro rata basis.

(4) For events that can be planned ahead, employees shall
where possible, request roster changes or utilise available an-
nual leave.

(5) Apart from emergencies, special leave will only be avail-
able upon at least 24 hours notice being given by the employee
to their manager.

16.—DISPUTES SETTLEMENT PROCEDURE
(1) Any question, dispute or difficulty arising from this Agree-

ment shall be dealt with in accordance with the following
procedure—

(a) The matter shall first be discussed between the em-
ployee affected and the appropriate Team Leader/
Co-ordinator. The employee may choose to be rep-
resented by the union delegate.

(b) If not settled the matter shall be discussed be-
tween the employee, an accredited representative
of the union and the appropriate representative
of the Company.

(c) If not settled the matter shall be discussed between
an official of the union and an appropriate representa-
tive of the Company.

(2) While the matter in dispute is being discussed in ac-
cordance with the procedure, as prescribed in subclause (1)
of this clause, work shall continue and the status quo as ap-
plying before the dispute shall be maintained. No party shall
be prejudiced in relation to the final settlement by the con-
tinuance of work in accordance with this clause.

(3) It is open to either party at any time to seek the assist-
ance of the Western Australian Industrial Relations
Commission in resolving any dispute.

17. —JOURNEY COVER INSURANCE
Journey Cover Insurance shall be provided to employees by

the Company to an equivalent level as the TLC Joint Unions
Cover Insurance scheme as amended from time to time.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 194777 W.A.I.G.

18. —SIGNATORIES

For and on behalf of

MEADOW LEA FOODS LTD

...............Signed............... 27 May 1997

PAUL THOMPSON

Name of Signatory

MANUFACTURING MANAGER

Position of Signatory

For and on behalf of

THE FOOD PRESERVERS’ UNION OF WESTERN AUS-
TRALIA, UNION OF WORKERS (“FPU”)

26 May 1997 ...............Signed...............

JOSEPH BULLOCK

Name of Signatory

SECRETARY

Position of Signatory

For and on behalf of

THE SHOP DISTRIBUTIVE AND ALLIED EMPLOY-
EES’ ASSOCIATION OF WESTERN AUSTRALIA (“SDA”)

26 May 1997 ...............Signed...............

JOSEPH BULLOCK

Name of Signatory

GENERAL SECRETARY

Position of Signatory

APPENDIX A—PAY RATES
PERMANENT EMPLOYEES

+ 4% + 6%
All Streams——Hourly Rates

Current Rates1st Dec ‘96 1st Dec ‘97
Level 1 10.54 10.96 11.62
Level 1A 10.96 11.40 12.08
Level 2 12.25 12.74 13.50
Level 3 13.04 13.56 14.38
Level 4 14.49 15.07 15.97
Level 5 15.10 15.70 16.65

WEEKLY RATES—FULL TIME
Skill

Level 1st Dec ‘96 1st Dec ‘97
1 416.48 441.56
1A 433.20 459.04
2 484.12 513.00
3 515.28 546.44
4 572.66 606.86
5 596.60 632.70
Not inclusive of shift allowance.

CONSTITUTION
APPENDIX C

Version 2

MEADOW LEA FOODS
PALMYRA SITE

CONSULTATIVE COMMITTEE
PREAMBLE

The employees, management and the union of Meadow Lea
Foods Palmyra Site are committed to undertake improved and
effective consultation in the workplace.

The parties agree this consultation will provide employees
with an opportunity to participate fully in decisions which
impact on their working lives and support the principle of con-
tinuous improvement in the operation. Management, employees
and the union also agree that effective consultation is depend-
ent upon—

• Honesty

• Information sharing

• Facilities and training for employees

• Commitment for all parties

It is therefore agreed that the establishment of an Em-
ployee/Management Consultative Committee is the
method whereby the above principles can be practised
and upheld.

This Agreement involves the Food Preservers Union of WA
and the Shop, Distributive and Allied Employees’ Association
of WA who will be represented on the Committee when re-
quired.

VISION STATEMENT

The shared vision of the Consultative committee is to de-
velop an environment which encourages contribution towards
continual improvement in all aspects of our Organisation
through—

• Training

• Teamwork

• Efficiencies

• Communication

The result of this will be improved—

Quality Product

Lifestyle

Productivity Security: Jobs

Financial

Competitiveness

OBJECTIVES OF THE CONSULTATIVE COMMITTEE

Primary Objectives

The objectives of the Meadow Lea Palmyra Consulta-
t ive Committee are to improve productivi ty,
communication, skills of all employees, job security and
to make Palmyra a harmonious and safe workplace for the
benefit of all employees.

Specifically, the Consultative Committee aims to achieve
the following—

• The achievement of the highest possible effi-
ciency and quality of work and products as a
common goal for all.

• To increase the quality of working life for all com-
pany employees, particularly in the areas of job
design, skill formation, training and the working
environment both physical and mental.

• To improve job security, productivity and efficiency
of the company.

• Ensure that employees are able to work in a co-op-
erative atmosphere in which the worth, dignity and
skills of each individual within the company are re-
spected and appreciated.

• Provide each employee with career development
opportunities with access to more varied, fulfill-
ing jobs with the company and promotion on the
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basis of competence, assessed level of skill and
job performance.

• Enable all employees to benefit from a fair and equi-
table wage system through a skills based career
development program.

TERMS OF REFERENCE
The following matters will be discussed by the Committee

and where appropriate decisions made and agreements reached
to the extent that the matters raised impact on employees or
the efficiency of the company

1. Future site plans.

2. Current market conditions and general conditions of
the industry.

3. The introduction of new technology/machines or new
or revised work methods together with associated
planning of layout, training, job numbers, skill re-
quirements incorporating a skills audit etc.

4. Training plans: selection for: application of: type of:

5. Equal employment opportunities within the
workplace.

6. Any other matters raised by Employees or Management.

Matters which by definition are the responsibility of the
Occupational Health and Safety Committee may be referred
to that Committee.

Matters relating to the implementation of any enterprise
agreement, will require the endorsement of 75% of the
members of a particular section or sections concerned.
Where employees concerned request a secret ballot be car-
ried out, the procedure shall be agreed to by the parties
involved.

The Committee will have the right to liaise with education
and professional training bodies whether Government or oth-
erwise and to present information or seek advice from the union
or relevant bodies.

Matters requiring central union involvement. While the Con-
sultative Committee may discuss issues pertaining to the award
or an enterprise agreement, any agreements shall be a matter
for negotiation and resolution between the parties to this Agree-
ment. Matters which may be discussed in this context include
hours of work, leave loading, sick leave, holiday pay, penalty
rates.

STRUCTURE
The Consultative Committee will consist of employee rep-

resentatives to ensure that all employees are adequately
represented.

Any Committee member who is unable to attend meetings
may be represented by their nominated proxy. Any Commit-
tee member who ceases to be an employee of the company,
ceases to be on the Committee. In the event of this occurring,
employees will elect/appoint a replacement as appropriate.
Consultative committee members will be elected for a 12
month period and will be reviewed after this period via the
specified election process. In addition, union officials or
management designates may attend and have speaking rights
at meetings.

MEETINGS
The committee will meet every 2 weeks during paid time

in normal working hours for one hour, whenever possible.
Meetings are to be scheduled on Thursdays, unless other-
wise agreed. Additional meetings may be called by either
party at I week’s notice. All decisions will be arrived at by
consensus. Meetings occurring outside normal hours will be
restricted, however if required, will be paid at normal rates
unless Committee members are disadvantaged through po-
tential loss of earnings.

CHAIRPERSON
The chair and secretarial duties will alternate between all

parties on a regular basis and as agreed by Committee mem-
bers.

AGENDA
All members of the Committee can submit agenda items,

which should be representative of the issues raised within their
respective areas. An agenda is to be distributed by the chair-
person no later than the Tuesday preceding a meeting.

MINUTES
It will be the responsibility of the secretary to take and dis-

tribute minutes and management will provide facilities to type,
photocopy and distribute minutes. A draft copy of the minutes
will be made available to all parties within one week of the
meeting.

All parties will informally accept that the agreements re-
corded are correct and there being no problems, the draft
minutes will be posted and explained to all employees. Com-
mittee members should arrange to informally feedback issues
discussed to their respective areas after each meeting. A copy
of the draft minutes will be sent to the Union Branch Office.
The minutes will be formally accepted at the next meeting of
the Committee.

QUORUM
A quorum would consist of I management and 3 employee

representatives.

FACILITIES AND RIGHTS OF EMPLOYEE REPRE-
SENTATIVES

It is agreed that the employee representatives should have
the following facilities and rights—time off to canvass the
views of the membership and to prepare items for the agenda;
to prepare for the consultative meeting as a group and to re-
port back to members on the Committee meeting. It is agreed
that all time spent in meetings and reporting back to members
about the consultative Committee meeting shall be treated and
paid for as time worked.

Facilities such as meeting room, telephone, photocopier and
typing facilities should be made available as needed.

A Committee member will not be discriminated against or
treated unfairly because of decisions of the Consultative Com-
mittee or having an interest in the Consultative Committee.
Furthermore, the Committee has agreed to support its mem-
bers in the process of implementing decisions agreed by the
Consultative Committee.

RESPONSIBILITY OF COMMITTEE MEMBERS
All committee members have the following responsibilities—

1. To attend all meetings and give serious considera-
tion to all matters raised.

2. To represent the views of their constituents.

3. To communicate key issues to constituents as agreed
by the Consultative Committee.

CONFIDENTIALITY
It is agreed that there may be some information which is

regarded as confidential. However, management will make
every effort to make available as much information as possi-
ble for the effective resolution of problems. A confidentiality
agreement may be required for material presented to the Com-
mittee which may be deemed to be confidential.

TRAINING
All members of the Committee and their proxies shall be

entitled to extra training to ensure they are able to adequately
represent their constituents and fully participate in the Con-
sultative Committee.
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PETERS CREAMERIES (WA) PTY LTD
BRUNSWICK (ENTERPRISE BARGAINING)

AGREEMENT 1997.
No. AG 127 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Peters Creameries (WA) Pty Ltd

and

The Australian Liquor, Hospitality and Miscellaneous
Workers’ Union, Miscellaneous Workers’ Division,

Western Australian Branch and Others

No. AG 127 of 1997.

COMMISSIONER J. F. GREGOR.

18 July 1997.

Order.

REGISTRATION OF AN INDUSTRIAL AGREEMENT
No. AG 127 OF 1997.

HAVING heard Ms C. Gray on behalf of the first named party
and Ms J. Freeman on behalf of the Australian Liquor, Hospi-
tality and Miscellaneous Workers’ Union, Miscellaneous
Workers’ Division, Western Australian Branch; Mr G. Sturman
on behalf of the Automotive, Food, Metals, Engineering, Print-
ing and Kindred Industries Union of Workers—Western
Australian Branch and Mr R. Dhue on behalf of Australian
Municipal, Administrative, Clerical and Services Union of
Employees, WA Clerical and Administrative Branch, and by
consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979 hereby orders—

THAT the document titled the Peters Creameries (WA)
Pty Ltd Brunswick (Enterprise Bargaining) Agreement
1997, filed in the Commission on 19 June 1997, and as
subsequently amended by the parties, signed by me for
identification, be and is hereby registered as an Industrial
Agreement.

(Sgd.) J.F. GREGOR,
[L.S.] Commissioner.

1.—TITLE
This agreement shall be known as the “Peters Creameries

(WA) Pty Ltd Brunswick (Enterprise Bargaining) Agreement
1996”, No. AG127 of 1997

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Area and Scope
4. Incidence and Parties Bound
5. Operation of Agreement
6. Relationship to Parent Awards
7. Single Bargaining Unit
8. Commitments
9. Background

10. Flexibility Clause
11. Contract of Employment
12. Spread of Hours
13. Dispute Settlement Procedure
14. Movement in Wages
15. Meal Allowance on Overtime
16. SQP Programme
17. Parental Leave
18. Equal Employment Opportunity
19. Introduction of Change and Redundancy
20. Training
21. Union Deductions

APPENDICES
A Wages—Existing Classifications and Rates
B SQP Consultative Committee Constitution
C Continuous Improvement
D Equal Employment Opportunity and Affirmative Ac-

tion Programme
E Parental Leave

3.—AREA AND SCOPE
The area and scope of this agreement will be that prescribed

in the Clerks’ (Wholesale and Retail Establishments) Award
No. 38 of 1947, the Metal Trades (General) Award 1966 No.
13 of 1965, the Dairy Factory Workers’ Award 1982 No. A15
of 1982, and the Transport Workers’ (General) Award No. 10
of 1961.

4.—INCIDENCE AND PARTIES BOUND
(1) This agreement shall be binding on the parties to this

Agreement individually and collectively and shall apply to all
persons employed at Peters Creameries (WA) Pty Ltd, Bruns-
wick who are members, or eligible to be members of the
organisations of employees party to this agreement and who
are covered by any award detailed in subclause (3) of this
clause. It is estimated that this Agreement will apply to 50
employees.

(2) The parties to this Agreement are—
• Australian Liquor, Hospitality and Miscellaneous

Workers’ Union, Miscellaneous Workers’ Division,
Western Australian Branch.

• Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union, of Workers—Western
Australian Branch.

• Australian Municipal, Administrative, Clerical and
Services Union of Employees, WA Clerical and Ad-
ministrative Branch.

• Transport Workers’ Union of Australia, Industrial
Union of Workers, Western Australian Branch.

• Peters Creameries (WA) Pty Ltd (referred to in this
Agreement as “the Company”)

(3) The Awards which at 15/12/96 covered Peters Creamer-
ies (WA) Pty Ltd at its Brunswick operation are—

• Dairy Factory Workers’ Award 1982, No. A15 of 1982
• Metal Trades (General) Award 1966 (No. 13 of 1965).
• Clerks’ (Wholesale and Retail Establishments) Award

No. 38 of 1947
• Transport Workers’ (General) Award No. 10 of 1961.

5.—OPERATION OF AGREEMENT
This Agreement will operate from the commencement of

the first pay period on or after 15/12/96 and will remain in
operation until 15/12/98

6.—RELATIONSHIP TO PARENT AWARDS
(1) This Agreement shall be read and interpreted wholly in

conjunction with the relevant award/s as identified in
subclause (3) of Clause 4.—Incidence and Parties Bound, of
this Agreement.

(2) Where there is any inconsistency between this Agree-
ment and any relevant award, this Agreement shall prevail to
the extent of any inconsistency.

(3) This Agreement in addition to the Award/s as identified
in Clause 4.—Incidence and Parties Bound, subclause (3), will
replace any other agreement/s registered or unregistered.

7.—SINGLE BARGAINING UNIT
(1) The Unions party to this Agreement, with the employees

covered by the relevant awards, have formed a single bargain-
ing unit

(2) The single bargaining unit has endorsed the terms of this
Agreement

(3) The single bargaining unit shall be provided by Peters
Creameries (WA) Pty Ltd Brunswick with all relevant infor-
mation to enable effective monitoring of the implementation
of initiatives identified in this Agreement.

8.—COMMITMENTS
(1) The Company recognises the concerns of employees and

the Unions regarding job security. The Company believes that
true participation through the Safety, Quality and Productivity
Programme (“SQP”) is the way to ensure a future for the em-
ployees with the Company.

(2) The parties undertake that the terms of this Agreement
will not be used to progress or obtain similar arrangements or
benefits in any other enterprise.
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(3) This Agreement shall not operate to cause any employ-
ees to suffer a reduction in ordinary time earnings, or to depart
from the standards of the West Australian Industrial Relations
Commission in regard to hours of work, annual leave with
pay or long service leave with pay.

(4) The parties undertake that the increases referred to in
Clause 14.—Movement in Wages of this Agreement will be
the only increases to apply during the life of the Agreement.

(5) The employees will assess the achievement in produc-
tivity and efficiency during the terms of this Agreement.

(6) The parties agree that following the process of review-
ing this Agreement it will be renewed or replaced

(7) The parties commit to oppose any attempt by any other
person, employees or organisation to become a party to this
Agreement.

9.—BACKGROUND
In 1955, Peters Creameries began operations on the present

site manufacturing cheese and milk powder and packing liq-
uid products for the local market.

Many changes have taken place over the years, but in the
past 5 years there has been a major rationalisation of dairy
operation on the two sites, at North Perth and Brunswick, with
all liquid milk and juice processing being relocated to North
Perth, and Brunswick site taking responsibility for cultured
products.

The products produced at Brunswick include: yoghurts, des-
serts, dips, cottage cheese, cheddar, flavoured cheeses and
creams. These products are all processed and packaged at
Brunswick for the domestic market and international markets.

Products produced at Brunswick are now at the forefront of
dairy products produced and sold in WA.

Employees at the Brunswick operation take great pride in
work performed, and it is through their commitment to re-
sponding to change which has enabled the operation to
continually improve products and processes.

From the outset, the Company has recognised that if it is to
continue to succeed in local, national and international mar-
kets, it must produce world class products. Achieving “Best
International Practice” requires the methodical re-examination
of all aspects of the business by all employees and the con-
tinuous improvement in processes and productivity. The vehicle
designed to develop these improvements is SQP.

10.—FLEXIBILITY CLAUSE
(1) All parties to this Agreement commit themselves to a

process of developing a work place free from unnecessary
demarcation where employees can use their skills and compe-
tence to the fullest extent.

(2) It is recognised that trades personnel, unless otherwise
agreed, will enhance their skills in those recognised generic
trade categories utilised within the enterprise.

(3) It is also recognised the breaking down of demarcations
and increased flexibility of the workforce will be achieved
through consultations where the relevant issues will be exam-
ined.

(4) In this regard, employees agree to carry out a range of
duties which may or may not involve the use of selected tools,
plant and equipment as agreed to by the Consultative Com-
mittee, the Union and the Company and subject to employees
being fully trained and the duties safe, legal and within their
skill and competence and within their classification to per-
form. For example, discussions and consultations will occur
to examine which additional minor maintenance tasks on ma-
chines could be handled by Production Operators.

11.—CONTRACT OF EMPLOYMENT
(1) An employee may be engaged as—

(a) A full-time employee, engaged to work 38
hours per week (excluding overtime)

(b) A part-time employee, engaged to work regu-
lar weekly hours subject to—

• the maximum weekly ordinary hours
(ie: inclusive of overtime) to be 38.

(c) A temporary employee, engaged to work for a fixed
term determined in advance on a full time basis

A temporary employee will be used to replace
employees who are absent from work due to
Long Term Illness, Workers Compensation,
Long Service Leave, or otherwise as agreed
between the employer and the Union.

(d) A seasonal employee, engaged to work flex-
ible hours during the year to meet seasonal
requirements.
Seasonal employees will be paid in accord-
ance with provisions which apply to permanent
full time or part time employees.

(e) A casual employee, engaged by the hour sub-
ject to—

• the maximum weekly ordinary hours
(ie: exclusive of overtime) to be 38.

Such employment shall be for a period of up
to one month or for a period exceeding one
month in consultation with the Union.

(2) Where practicable, the Company will notify casual
employees and seasonal employees that they are not
required to work on the next working day. If a casual
or seasonal employee presents for work on a day on
which he or she might reasonably have expected to
be required for work without having been notified
by the Company in accordance with this subclause
that he or she is not so required, then such an em-
ployee will receive two hours pay at the appropriate
casual rate.

(3) Probationary Employees
(a) the Company will advise an employee on or

before commencement whether the employee
is engaged for an initial probationary period,
and if so, the length of the probationary pe-
riod;

(b) regular performance reviews will be conducted
during the probationary period;

(c) any performance deficits will be addressed and
the employee will be allowed an opportunity
to correct those deficits;

(d) the purpose of the probationary period is to
allow both the Company and the employee to
decide whether to continue the employment
beyond the probationary period, and therefore
the employee will be advised that employment
beyond the probationary period is not guaran-
teed.

(e) if, at any time during the probationary period,
either the employee or the Company give one
week’s notice of termination of the employ-
ment, the probationary employee’s
employment will end; and

(f) if, at the end of the probationary period, a decision
is made not to offer further employment, the pro-
bationary employee’s employment will end.

(4) It is a condition of employment that each employee
must—

(a) perform work as the Company, may, from time
to time, reasonably require having regard to
the limits of the employee’s skill, competence
and training within their classification;

(b) perform the full range of duties with the em-
ployee’s classification, including any duties as
may be directed by the Company having re-
gard to the limit of the employee’s skill,
competence and training within their classifi-
cation;

(c) perform work without regard to any demarca-
tions or limitations, providing the work to be
performed is within the employee’s skill, com-
petence and training within their classification;

(d) transfer between various departments without
restriction providing the duties are within the
employee’s skill, competence and training;

(e) work reasonable overtime as may be required
by the Company;
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(f) comply with all safety regulations, policies and
procedures determined by the Company or as
prescribed by Government Regulation;

(g) use as directed by the Company all protective
clothing and equipment provided by the Com-
pany; and

(h) observe all the Company regulations, policies
and procedures.

(5) Disciplinary Procedure
(a) Where an employee engages in unsatisfactory

conduct the Company may, as appropriate—
(i) informally counsel the employee;

(ii) verbally warn the employee;
(iii) warn the employee in writing;
(iv) suspend the employee without pay; or
(v) dismiss the employee with notice or

with pay in lieu of notice.
(b) Where a representative of the Company en-

gages in any discussions with an employee
concerning any conduct of an employee which
may lead to dismissal or other disciplinary or
counselling measures being taken by the Com-
pany, the employee is entitled to elect to have
either another employee or a Union representa-
tive present during the discussion. The
representative of the Company will remind the
employee of that entitlement at the beginning
of the discussion.

(c) When counselling or warning an employee
concerning unsatisfactory conduct engaged in
by that employee, the Company’s representa-
tives will—

(i) specifically identify the conduct com-
plained of;

(ii) explain why the conduct is unaccept-
able by the Company; and

(iii) explain the consequences if the em-
ployee again engages in that
unsatisfactory conduct.

(d) No record will be kept by the Company of in-
formal counselling of an employee. Where a
record is kept by the Company of a verbal
warning given to an employee the employee
and any other employee or Union representa-
tive present will be given the opportunity to
verify the accuracy of the record within a rea-
sonable time of the warning being given.

(e) Nothing in this clause affects the Company’s
right to dismiss an employee without notice
for misconduct which justifies summary dis-
missal.

(6) Performance Counselling
If the Company considers that the performance of
any employee is unsatisfactory, the Company’s rep-
resentative will—

(a) Discuss the matter informally with the em-
ployee with a view to identifying ways in
which the performance of the employee could
be improved. Specifically, the Company’s rep-
resentatives and the employee will discuss—

(i) the areas of the employee’s perform-
ance which are unsatisfactory;

(ii) the reasons for the employee’s unsatis-
factory performance;

(iii) the steps available to the Company
which would assist the employee to
perform satisfactorily, which may in-
clude arranging for the employee to
receive training or additional training
or altering the employee’s working con-
ditions; and

(iv) the steps available to the employee
to remedy the unsatisfactory per-
formance.

During any such informal discussions, the
employee is entitled to elect to have either
another employee or a Union representative
present during the discussion. The representa-
tive of the Company will remind the employee
of that entitlement at the beginning of the dis-
cussion.

(b) If, after informal discussions, the Company
still considers that the performance of the
employee is unsatisfactory, advise the em-
ployee in writing of—

(i) the areas of the employee’s perform-
ance which are unsatisfactory;

(ii) the Company’s response to any reasons
offered by the employee for his or her
unsatisfactory performance;

(iii) the steps taken or intended to be taken
by the Company which would assist the
employee to perform satisfactorily;

(iv) the steps required of the employee to
remedy the unsatisfactory performance;
and

(v) the time allowed for improvement be-
fore further assessment.

(c) Where the required improvement has not oc-
curred following the steps set out in paragraph
(a) of subclause (6) above, give the employee
a written warning that failure to improve per-
formance within a given time may lead to the
employee’s suspension or dismissal from em-
ployment and setting out the steps necessary
to be taken by the employee to improve their
performance to a satisfactory level.

(d) Where the performance of an employee then
continues to be unsatisfactory, suspend the
employee without pay for a time specified in
writing by the Company or dismiss the em-
ployee with notice.

(7) Stand Downs
The Company may deduct payments for any day or
part of a day on which an employee, other than an
apprentice, cannot be usefully employed arising out
of any cessation, either wholly or partially, due to
industrial disputes including any strikes, bans or limi-
tations or any cause for which the Company is not
reasonably responsible.

(8) Termination of Employment
(a) The notice required to be given by the Com-

pany or the employee to terminate employment
will be—

(i) for casual employees—one hour’s no-
tice;

(ii) for probationary employees—as pro-
vided in paragraph (e) of subclause (3)
hereof; and

(iii) for all other employees—in accordance
with the provisions below.

Period of Continuous
Service Period of Notice
Not more than 1 year 1 week
More than 1 year but not
more than 3 years 2 weeks

More than 3 years but not
more than 5 years 3 weeks

More than 5 years 4 weeks
Providing that employees with two or more
years of service who are 45 years of age or
older at the date of termination will be enti-
tled to one additional weeks notice.

(b) By arrangement between the employee and the
Company an employee will be entitled to up
to 8 hours time off per week during the notice
period for the purpose of seeking other em-
ployment.
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(c) Notice of termination of employment may also
be affected by the payment or forfeiture of
wages for the relevant notice period, provid-
ing that employment may be terminated by part
of the period of notice specified and part pay-
ment or forfeiture of wages in lieu of that
notice.

(d) Payment or forfeiture of wages in lieu of no-
tice will be calculated on the basis of the wages
the employee would have received for the or-
dinary time the employee would have worked
during the period of notice had the employ-
ee’s employment not been terminated.

(e) The Company may dismiss an employee
without notice for misconduct which justi-
fies summary dismissal and in such cases,
wages will be paid up to the time of dis-
missal only.

(f) Nothing in this clause prevents the Company
and the employee agreeing to a lesser period
of notice than that otherwise required by this
clause.

(9) Use of Contractors Clause
(a) As part of its commitment to job security and

to training for its employees, the Company will
offer work to employees wherever possible
before that work is contracted out.

(b) Issues the Company will consider before the
work is contracted out will include but not be
limited to employee availability, skill and com-
petence, and training.

12.—SPREAD OF HOURS
(1) Ordinary hours may be worked between 6 am and 6 pm

on any day of the week.
(2) This provision will apply to those employees engaged

from 15/12/94

13.—DISPUTE SETTLEMENT PROCEDURE
(1) The objective of the dispute settlement procedure is as

follows—
(a) to promote resolution of disputes by measures based

on consultation, co-operation and discussion;
(b) to reduce the level of industrial confrontation; and
(c) to avoid interruption to the performance of work and

the consequential loss of production and wages.
(2) Where a grievance, complaint, claim or any matter which

is likely to result in a dispute arises between the employer and
an employee or group of employees the following procedure
will apply—

(a) the employee or group of employees will discuss the
matter with their immediate supervisor/s;

(b) where the matter is not resolved within a reasonable
time, the matter will be referred to the Union repre-
sentative for discussion with the employer
representative;

(c) if the matter is still not resolved (within a reasonable
time) the matter will be referred to a Union official
and a senior employer representative;

(d) where a negotiated settlement cannot be reached af-
ter a reasonable time the parties may apply to the
Western Australian Industrial Relations Commission
for resolution.

(3) The parties are committed to avoiding stoppages of work
or the placing of bans, or other limitations on the performance
of work prior to the completion of the dispute settlement pro-
cedure.

14.—MOVEMENT IN WAGES
(1) In addition to the productivity based wage increases de-

tailed below, the following increases will apply to the
employees covered by this Agreement.

(a) 3% increase on entering into this Agreement pay-
able from the 1st pay period on or after 15/12/96.

(b) 3% increase payable from the 1st pay period on or
after 15/05/98.

(c) A productivity related payment will be at the end of
each year of this agreement. This payment will be a
minimum of 1% and to a maximum of 4% and will
be paid for the achievement of agreed continuous
improvement measures within the SQP program.

(e) The SQP Consultative Committee will oversee the
process for introducing continuous improvement
measures

(f) The training and resources required for the success-
ful introduction of continuous improvement will be
agreed to in consultation with the Union and man-
agement.

(g) Employees and the Union will be kept up to date as
to the progress of continuous improvement perform-
ance.

15.—MEAL ALLOWANCE ON OVERTIME
Where an employee is required to work overtime for more

than two hours, a $7.00 meal allowance will be paid. If the
overtime worked continues for more than four hours after the
last meal break and a second or subsequent meal is required
the employee will be paid a further $7.00 meal allowance for
each meal so required.

16.—SQP PROGRAMME
(1) It is recognised by the parties that the key to productive

and harmonious working relationships lies in establishing and
maintaining effective consultative mechanisms that will—

(a) ensure that the view of the employees are known
and taken into account by the Company; and

(b) provide Management with an informed basis upon
which to make decisions.

(2) To this end, it is agreed that the SQP Consultative Com-
mittee continue to operate by constitution as provided for in
Appendix B—SQP Consultative Committee Constitution to
this Agreement.

(3) The key purpose of the Committee is to promote a spirit
of co-operation. Each party will give constructive and sympa-
thetic consideration to all views and representations submitted
to the Committee with a view to furthering the common well
being of the establishment as a whole.

(4) Employee representatives on the Committee are required
to keep their constituents advised on matters arising at the
meeting.

(5) The Company will consult with employee representa-
tives on the Committee and give prompt consideration to
matters raised by employees—

(a) in order to encourage the improvement of all em-
ployees in the ongoing search for measures to
improve safety, quality and productivity; and

(b) to otherwise foster a fully committed and informed
workforce.

17.—PARENTAL LEAVE
Parental Leave will be in accordance with the provisions of

Appendix E—Parental Leave of this Agreement.

18.—EQUAL EMPLOYMENT OPPORTUNITY
The Company is an equal opportunity employer and is com-

mitted to an Affirmative Action Programme as detailed in
Appendix E—Equal Employment Opportunity and Affirma-
tive Action Programme hereof.

19.—INTRODUCTION OF CHANGE AND
REDUNDANCY

(1) Where the Company has made a definite decision to in-
troduce major changes in production, program, organisation,
structure or technology that are likely to have significant ef-
fects on employees, the Company will notify the employees
who may be affected by the proposed change and their Union
or Unions.

(2) The Company will discuss the employees affected
and their Union, the introduction of the changes, the ef-
fects the changes are likely to have on employees, measures
to avert or mitigate the adverse affects of those changes
on employees and will give prompt consideration to mat-
ters raised by the employees and their Union in relation to
changes.
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(3) For the purposes of this discussion, the Company will
provide in writing to the employees concerned and their Un-
ion, all relevant information about the changes including the
nature of the changes proposed, the expected effects of the
changes on employees and any other matters likely to affect
employees provided that the Company will not be required to
disclose confidential information the disclosure of which would
be contrary to the Company’s interests.

(4) Discussions Before Redundancies
Where an employer has made a definite decision that the

employer no longer wishes the work the employee has been
doing by anyone and this is not due to ordinary and customary
turnover of labour and that decision may lead to termination
of employment, the employer must hold discussions with the
employees directly affected and with their Union.

(5) Transfer to Lower Paid Duties
Where an employee is transferred to a lower paid classifica-

tion for reasons set out in subclause (1) above the employee
will be entitled to the same period of notice of transfer as he or
she would have been entitled to if his or her employment had
been terminated, and the Company may, at the Company’s
option, make payment in lieu thereof of an amount equal to
the difference between the former ordinary time rate of pay
and the new lower ordinary time rates for the number of weeks
of notice still owing. An employee will have the opportunity
to take redundancy in lieu of a transfer to a lower paid classi-
fication. The parties agree that redundancies should, wherever
practicable, be a last option.

(6) Severance Pay
(a) In lieu of the notice prescribed for ordinary termina-

tion in Clause 11.—Contract of Employment of this
Agreement, an employee whose employment is ter-
minated for reasons set out in subclause (1) above
will be entitled to—

(i) four week’s notice or payment in lieu of no-
tice; and

(ii) two week’s pay for each year of service, to 15
years to a maximum of 30 weeks;

(iii) one week’s pay for each year of service after
15 years to 25 years with a maximum of 10
weeks;

(iv) payment of $1,000.00 for each completed year
of service to a maximum of $10,000.00;

(v) severance will be paid on a pro rata formula
worked out in years and months.

(b) For the purposes of this clause, continuity of service
will not be broken on account of—

(i) any interruption or termination of the employ-
ment by the Company if that interruption or
termination has been made merely with the
intention of avoiding obligations under this
Agreement in respect of leave of absence;

(ii) any absence from work on account of personal
sickness or accident for which an employee is
entitled to claim sick pay as prescribed by this
Agreement or on account of leave lawfully
granted by the Company;

(iii) any absence with reasonable cause, the proof
of which will be upon the employee; or

(iv) provided that in the calculation of continuous
service under this subclause, any time in respect
of which an employee is absent from work ex-
cept time for which an employee is entitled to
claim annual leave, sick leave, long service leave
and public holidays as prescribed by this Agree-
ment will not count at time worked.

(c) Redeployment
In the case of an employee who is redeployed a relo-
cation allowance of up to $1,500.00 will be paid.

(d) Service by the employee in circumstances where the
Company is transmitted to another employer and the
employee’s service is deemed continuous in accord-
ance with the long service leave provisions published
in 66 WAIG pages 1 to 4 will also constitute service
for the purpose of this clause.

(7) Employees Leaving During Notice
An employee whose employment is terminated for reasons

set out in subclause (1) above may terminate his or her em-
ployment during the period of notice and, if so, will be entitled
to the same benefits and payments under this clause had he or
she remained with the employer until the expiry of that notice.
In such circumstances the employee will not be entitled to
payment in lieu of notice.

(8) Alternative Employment
The Company, in a particular redundancy case, may make

application to the Western Australian Industrial Relations Com-
mission to have the general severance pay prescription varied
if the Company obtains acceptable alternative employment for
an employee

(9) Time Off During Notice Period
(a) During the period of notice of termination given by

the Company an employee will be allowed up to eight
hours time off without loss of pay during each week
of notice for the purpose of seeking other employ-
ment.

(b) If the employee has been allowed paid leave for more
than one day during the notice period for the pur-
pose of seeking other employment, the employee will,
at the request of the employer, be required to pro-
duce proof of attendance at an interview or he or she
will not receive payment for the time absent. For
this purpose a statutory declaration will be sufficient.

(10) Employees With Less Than One Year’s Service
This clause does not apply to employees with less than one

year’s continuous service and the general obligation on the
Company should be no more than to give relevant employees
an indication of the impending redundancy at the first reason-
able opportunity, and to take such steps as may be reasonable
to facilitate the obtaining by the employees of suitable alter-
native employment.

(11) Employees Exempt
This clause does not apply where employment is terminated

as a consequence of conduct that justifies dismissal, including
malingering, inefficiency or neglect of duty. This clause also
does not apply in the case of casual employees, seasonal em-
ployees, temporary employees or apprentices.

20.—TRAINING
(1) The parties to this Agreement are committed to external,

industry and enterprise training of employees to achieve—
• higher skills relevant to the needs of Peters Cream-

eries
• multi-skilling of employees to the level required for

operational efficiency and flexibility
• a career path within Peters Creameries
• retraining to maintain pre-existing skills
• adjustment to technological change
• great efficiency and job satisfaction

(2) A training program will be developed consistent with—
(a) the current future skills needs of Peters Creameries;
(b) the size, structure and nature of the operations of Pe-

ters Creameries; and
(c) the need to develop vocational skills relevant to Pe-

ters Creameries through courses conducted by
accredited educational institutions and providers.

(3) All costs associated with standard fees, prescribed text books
and materials incurred by the employees in connection with train-
ing required by Peters Creameries shall be reimbursed upon
production of receipts. All items so purchased shall remain the
property of Peters Creameries and shall be made available at all
times to the employee during the period of training or where
relevant for on the job training with the employee being respon-
sible to maintain the items in good condition.

(4) Travel costs incurred by an employee undertaking train-
ing required by Peters Creameries which exceed those normally
incurred in travelling to and from work shall be reimbursed.

(5) Payment for training undertaken outside the ordinary hours
of work may be by mutual agreement between the employer and
employee/s concerned and be paid at the single rate.
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(6) Authorisation for expenditure in relation to the costs
mentioned in subclauses (3) and (4) of this clause shall be
obtained prior to such expenditure being incurred.

21.—UNION DEDUCTIONS
During the term of this Agreement, the Company undertakes

to provide and maintain the facility for Union subscriptions to
be deducted on behalf of employees by payroll deduction. The
Union will be provided with a list of employees for whom
fees have been deducted, the period for which fees were de-
ducted and the amount for each employee.

APPENDIX A

WAGES—EXISTING CLASSIFICATION AND RATES
Wages Classification and Rates of Pay

The following rates of pay will be paid under this Agree-
ment with effect from the first pay period on or after 15
December 1996. The classifications used are the classifica-
tions identified in the relevant awards.

(1) Dairy Factory Workers Award 1982, No. A15 of 1982
Dairy Production Worker Rate per Week

$
Grade (1) 404.90
Grade (2) 445.90
Grade (3) 454.80
Grade (4) 464.70
Grade (5) 484.80
Grade (6) 494.70
Grade (7) 514.80

(2) Metal Trades (General) Award 1966 No. 13 of 1965
Metal Trades
Level C10 512.00
Level C9 537.70
Level C8 563.85
Level C7 588.90

(3) Clerks’ (Wholesale and Retail Establishments) Award
No. 38 of 1947

Clerical Officers
Grade 1
1st year of service 440.30
2nd year of service 457.20
3rd year of service 471.50
Grade 2
1st year of service 484.30
2nd year of service 489.40
3rd year of service 496.60
Grade 3
1st year of service 505.70
2nd year of service 511.90

(4) Transport Workers’ General Award No. 10 of 1961
Transport Workers
Grade (1) 440.10
Grade (2) 460.20
Grade (3) 469.10
Grade (4) 483.30

APPENDIX B

SQP CONSULTATIVE COMMITTEE CONSTITUTION
(1) PREAMBLE
Unions and management are committed to improved and ef-

fective consultation in the workplace and to provide all employees
with an opportunity to participate fully. All representatives fully
support and endorse the SQP programme as a means of ensuring
the future viability of Peters Creameries (WA) Pty Ltd. This
commitment to SQP is outlined in the Peters Creameries (WA)
Pty Ltd Memorandum of Understanding.

Management and Unions also agree that effective consulta-
tion is dependent upon—

• information sharing;
• facilities and training for representatives;
• commitment from both sides.

It is therefore agreed that the establishment of a consultative
committee is the most appropriate method whereby the above
principles can be practised and upheld.

(2) OBJECTIVES OF THE COMMITTEE
The objectives of the Committee will be—

• to increase the quality of working life for all em-
ployees at the Brunswick site, particularly in the areas
of job design, skill formation, training and the work-
ing environment both physical and mental;

• to improve job safety, quality and productivity;
• to increase the competitiveness of the Company and

its products, by establishing world class manufac-
turing practices, hereby increasing job security
ensuring longevity of the Peters Creameries (WA)
Pty Ltd group;

• to establish a culture of continuous improvement at
the enterprise.

(3) TERMS OF REFERENCE
The following matters will be discussed at the committee,

and, where appropriate, decisions made and agreements
reached will go to Management and/or Steering Committee in
the form of recommendations, to enable decisions made by
the Company to take into account the views of the workforce.

The Committee will be responsible for the SQP Programme
at Brunswick specifically—

• the day to day activities of the SQP project;
• to establish the SQP teams;
• to identify the training needs for the SQP teams;
• to deal with recommendations coming from the SQP

teams and other sources;
• to ensure full communication of progress to all staff;
• current market conditions and general conditions of

the industry (including the impact of any national
industry development plan on the Company);

• the introduction of new products, technology/ma-
chines or new or revised work methods and the
associated planning of layout, training, job numbers,
skill requirements;

• company training plans developed in accordance with
future career paths;

• the Company’s affirmative action policy and pro-
grams and equality of opportunity within the
workplace;

• occupational health and safety matters will be re-
ferred to the Brunswick Safety SQP Team for their
consideration and recommendation;

• in the future at a time agreed by the Union, the Com-
mittee will discuss changes to do with the
implementation of the restructured awards in the
workplace or the establishment of an enterprise agree-
ment, and make recommendations to the Steering
Committee;

• any other matters raised by Unions, employees or
Management which impact on union members or the
efficiency of the Company other than those matters
raised in the following section, “Matters Requiring
Central Union Involvement”.

(4) MATTERS REQUIRING CENTRAL UNION IN-
VOLVEMENT

Most matters specific to work organisation in the (plant or
enterprise) can be discussed at the Consultative Committee.
The purpose of such discussion being the resolution of any
issues. However, some matters which may be raised go to award
areas. These matters include but are not limited to—

• hours of work (including shift changes);
• penalty rates;
• leave loading;
• sick leave;
• holidays.

Any item which is an award matter must be referred to the
Steering Committee.

(5) COMPOSITION
(a) The consultative committee will consist of a maxi-

mum of 8 representatives. Initially all members of
the committee are nominated for an initial period of
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twelve months from the date of this charter, after
this period an election shall be called for nomina-
tions for no less than 4 employee representatives. At
the completion of a committee members term, they
are eligible for re-election for an additional term.
Thereafter, a period of six months shall apply before
re-election. In accordance with the Memorandum of
Understanding, Clause 9, unions party to this agree-
ment will each nominate a representative to the
committee.

(b) Any committee member who ceases to be an em-
ployee of the Company ceases to be on the committee
and union/management will elect/appoint a replace-
ment as appropriate. Re-election of the union
representatives will be determined by the Union. In
addition, both union officials and appropriate man-
agement officers may be involved by their
representatives to attend meetings and address issues
as agreed by the Committee.

(c) The appointment of management representatives will
be determined by management and the appointment
of union representatives will be determined by the
union. All union representatives shall be employees
of the enterprise concerned.

(d) In the determination of union representatives on the
Committee, union(s) shall give consideration to—

• the make up of the workforce—in particular
the proportion of women, migrants and jun-
iors;

• the size of the workforce;
• the number of distinct operations at the

workplace;
• shift arrangements;
• the corporate structure;
• other existing consultative mechanisms.

(e) Considering the size and scope of the Brunswick op-
eration, it is recommended that the Steering
Committee encompasses both the Brunswick and the
Brownes North Perth sites.

(f) The Committee, once established, may invite per-
sons to attend specific meetings.

(6) TERMS OF OFFICE
All members appointed to the Committee shall hold office

for a period of twelve months subject to paragraph (a) of
subclause (5) Composition hereof and thereafter for a period
of six months.

(7) MEETINGS
The Committee will endeavour to meet as required during

paid time in normal working hours.
(8) QUORUM
Comprising of four representatives of which one is from

Management, one from the Australian Liquor, Hospitality and
Miscellaneous Workers’ Union and two others from the
workplace.

(9) CHAIRPERSON
The chair will be elected by the Consultative Committee for

an initial period of 3 months, then rotated amongst other mem-
bers of the Consultative Committee.

(10) SECRETARY
A secretary shall be appointed for the purpose of recording

minutes, preparation and distribution of agendas and other
administrative duties. The administrative requirements of this
position shall be provided by the employer.

(11) AGENDA
All members of the Committee may submit items. A union

representative, a management representative and the Secre-
tary shall meet at least one week prior to each meeting to
formulate the agenda and circulate it together with all relevant
written information and documents, where frequency of meet-
ing permits.

(12) MINUTES
The Secretary to take the minutes and type. The minutes

will be distributed as quickly as possible. A copy of the draft

minutes will be sent to the Steering Committee members. The
minutes will be formally accepted at the next meeting of the
committee.

(13) FACILITIES AND RIGHTS FOR REPRESENTA-
TIVES

It is agreed that representatives should have the following
facilities and rights—

• time off to canvas the views of the membership and
to prepare items for the agenda; to prepare for the
consultative meeting as representatives; and to re-
port back to members on the committee meeting;

• all time spent in meeting, preparing for meetings and
reporting back to members about the consultative
committee meeting shall be treated and paid for as
time worked;

• facilities such as a meeting room, telephone, photo-
copier and typing facilities should be made available
as needed;

• all representatives and potential representatives
should attend relevant training courses.

(14) RESPONSIBILITIES OF COMMITTEE MEMBERS
All committee members have the following responsibili-

ties—
• to attend all meetings to give serious consideration

to all matters raised;
• to represent the views of their constituents.

(15) CONFIDENTIALITY AND INFORMATION SHAR-
ING

It is recognised that management will be unable to provide
certain information, due to the fact that the information could
compromise the competitiveness of the Company.

Management and unions agree to make every effort to make
available as much information as possible for the effective
resolution of problems and for the genuine participation of
representatives in decisions. All committee members to sign a
confidentiality agreement.

(16) TRAINING
All members of the committee are entitled to extra training

to ensure they are able to represent their members and fully
participate in the consultative committee.

APPENDIX C

CONTINUOUS IMPROVEMENT
(1) The parties to this agreement are committed to the de-

velopment of Continuous Improvement measures, the purpose
of which, is to—

(a) Create an awareness of productivity within the or-
ganisation by providing a focus on existing activities.

(b) Establish a profile of existing performance from
which to plan for an improvement in performance.

(c) Provide a tool for the ongoing continuation of the
productivity improvement process as part of the SQP
programme.

(d) Provide an ongoing mechanism for the monitoring,
analysis and evaluation of changes introduced.

(e) Provide a fair and equitable way of measuring the
contribution of employees to productivity improve-
ment within Peters Creameries Pty Ltd.

(2) Development of Continuous Improvement Measures
Continuous Improvement measures will be developed as part

of the SQP programme. The SQP Consultative Committee or
a sub committee of the SQP Consultative Committee will be
responsible identifying continuous improvement measures
which will be used to fund annual productivity payments. This
committee/sub committee will have responsibility for the col-
lecting of data, the monitoring of measures and the ongoing
review of the effectiveness of the continuous improvement
measures.

The committee will consider a range of measures as part of
this program and they will include but not be limited to such
measures as a suggestion scheme, targets, reduction in wast-
age, reduction in lost time injuries, effective utilisation of
labour.
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APPENDIX D
EQUAL EMPLOYMENT OPPORTUNITY

AND
AFFIRMATIVE ACTION PROGRAMME

Peters Creameries (WA) Pty Ltd will operate an Equal Em-
ployment Opportunity and Affirmative Action Programme on
the principle of recruitment and promotion by merit. This will
involve giving people in the workplace the opportunity to com-
pete equally for jobs and to have equal access to training and
promotion at all levels, limited only by their skills, experience
and qualifications.

(1) The Company is committed to an objective of equal op-
portunity in employment and affirmative action is the way to
achieve it.

(2) The principles of Equal Employment Opportunity and
Affirmative Action (EEO) for Women will apply to all em-
ployment practices, including recruitment, promotion, acting,
appointments, transfers, training, staff development, conditions
of employment and termination of employment.

(3) The Company is opposed to all forms of discrimination
whether direct or indirect. Discrimination is taken by the Pe-
ters and Brownes Group to mean denying people equal
treatment in employment on grounds which are not based on
inherent job requirements.

(4) The Company believes that the requirements for any job must
be carefully defined so that people are not excluded from considera-
tion or disadvantaged by the application of irrelevant criteria.

(5) The Company is committed to taking positive steps by
means of an Equal Employment Opportunity/Affirmative Ac-
tion programme to relieve the effects of possible past
discrimination and to ensure that all current and future em-
ployees may have equal employment opportunities in keeping
with the principle of appointment and advancement by merit.

(6) The Company has appointed an Equal Employment Op-
portunity/Affirmative Action Officer to ensure the
implementation of this policy and to design and co-ordinate
an Equal Employment Opportunity/Affirmative Action pro-
gramme.

(7) The Company undertakes to inform all employees and in
particular supervisory staff, of the Equal Employment Oppor-
tunity/Affirmative Action policy and the resources available
to assist in its implementation.

(8) The Company will monitor and evaluate the success of
this programme on a regular basis and the programme will be
revised as and when necessary.

(9) The Company stresses that it regards the issue of Equal
Employment Opportunity/ Affirmative Action (EEO for
Women) as an important procedure and expects all manage-
ment and supervisory staff to be responsible for ensuring the
successful implementation of this policy and of the Equal
Employment Opportunity/Affirmative Action programme.

(10) The Company will make every effort to resolve dis-
putes and grievances related to Equal Employment
Opportunity/Affirmative Action.

(11) The Company believes that Equal Employment Oppor-
tunity/Affirmative Action (EEO for Women) can be achieved
with the support and co-operation of management, unions and
employees.

APPENDIX E—PARENTAL LEAVE
The following provisions shall apply to employees under

this Agreement.  References to award shall mean reference to
this Agreement.

Subject to the terms of this clause employees are entitled to
maternity, paternity and adoption leave and to work part-time
in connection with the birth or adoption of a child.

PART A
MATERNITY LEAVE

(1) Nature of Leave
Maternity leave is unpaid leave.
(2) Definitions
For the purpose of this subclause—

(a) “Employee” includes a part-time or seasonal em-
ployee but does not include an employee engaged
upon casual work.

(b) “Paternity leave” means leave of the type provided
for in Part B hereof whether prescribed in an award
or otherwise.

(c) “Child” means a child of the employee under the age
of one year.

(d) “Spouse” includes a de facto or a former spouse.
(e) “Continuous service” means service under an unbro-

ken contract of employment and includes—
(i) any period of leave taken in accordance with

this clause;
(ii) any period of part-time employment worked I

accordance with this clause; or
(iii) any period of leave or absence authorised by

the award.
(3) Eligibility for Maternity Leave
An employee who becomes pregnant, upon production to

her employer of a certificate required by clause (4) hereof,
shall be entitled to a period of up to 52 weeks maternity leave
provided that such leave shall not extend beyond the child’s
first birthday.  This entitlement shall be reduced by any period
of paternity leave taken by the employee’s spouse in relation
to the same child and, apart from paternity leave of up to one
week at the time of confinement, shall not be taken concur-
rently with paternity leave.

Subject to Clauses (6) and (9) hereof, the period of mater-
nity leave shall be unbroken and shall, immediately following
confinement, include a period of up to six weeks compulsory
leave.

The employee must have had at least 12 months continuous
service with that employer immediately preceding the date upon
which she proceeds on such leave.

(4) At the time specified in Clause (5) hereof the employee
must produce to her employer—

(a) a certificate from a registered medical practitioner
stating that she is pregnant and the expected date of
confinement;

(b) a statutory declaration stating particulars of any pe-
riod of paternity leave sought or taken by her spouse
and that for the period of maternity leave she will
not engage in any conduct inconsistent with her con-
tract of employment.

(5) Notice Requirements
(a) An employee shall, not less than 10 weeks prior to

the presumed date of confinement, produce to her
employer the certificate referred to in Clause (4) (a)
hereof.

(b) An employee shall give not less than four weeks no-
tice in writing to her employer of the date on which
she proposes to commence maternity leave, stating
the period of leave to be taken and shall, at the same
time, produce to her employer the statutory declara-
tion referred to in Clause (4) (b) above.

(c) An employer, by not less than 14 days notice in writ-
ing to the employee, may require her to commence
maternity leave at any time within the six weeks im-
mediately prior to her presumed date of confinement.

(d) An employee shall not be in breach of this clause as
a consequence of failure to give the stipulated pe-
riod of notice in accordance with paragraph (b) hereof
if such failure is occasioned by the confinement oc-
curring earlier than the presumed date.

(6) Transfer to a Safe Job
Where, in the opinion of a registered medical practitioner,

illness or risks arising out of the pregnancy or hazards con-
nected with the work assigned to the employee make it
inadvisable for the employee to continue at her present work,
the employee shall, if the employer deems it practicable, be
transferred to a safe job at the rate and on the conditions at-
taching to that job until the commencement of maternity leave.

If the transfer to a safe job is not practicable, the employee
may, or the employer may require the employee to take leave
for such period as is certified necessary by a registered medi-
cal practitioner.  Such leave shall be treated as maternity leave
for the purposes of Clause (1), (11), (12) and (13) hereof.
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(7) Variation of Period of maternity Leave
(a) Provided the maximum period of maternity leave

does not exceed the period to which the employee is
entitled under clause (3) hereof—

(i) the period of maternity leave may be length-
ened once only by the employee giving not
less than 14 days notice in writing stating the
period by which the leave is to be lengthened;

(ii) the period may be further lengthened by agree-
ment between the employer and the employee.

(b) The period of maternity leave may, with the consent
of the employer, be shortened by the employee giv-
ing not less than fourteen days notice in writing
stating the period by which the leave is to be short-
ened.

(8) Cancellation of Maternity Leave
(a) Maternity Leave, applied for but not commenced,

shall be cancelled when the pregnancy of an em-
ployee terminate other than by birth of a living child.

(b) Where the pregnancy of an employee then on mater-
nity leave terminates other than by the birth of a living
child, it shall be the right of the employee to resume
work at a time nominated by the employer, having
regard to any medical advice produced by the em-
ployee. not exceeding four weeks from the date of
notice in writing by the employee to the employer
that she desires to resume work.

(9) Special Maternity Leave and Sick Leave
(a) Where the pregnancy of an employee not then on

maternity leave terminates after 28 weeks other than
by the birth of a living child then—

(i) for illness other than the normal consequences
of confinement she shall be entitled, either in
lieu of or in addition to special maternity leave,
to such paid sick leave as to which she is then
entitled and which a registered medical prac-
titioner certifies as necessary before her return
to work.

(ii) she shall be entitled to such period of unpaid
leave (to be known as special maternity leave)
as a registered medical practitioner certifies
as necessary before her return to work; or

(b) Where an employee not then on maternity leave suf-
fers illness related to her pregnancy, she may take
such paid sick leave as to which she is then entitled
and such further unpaid leave (to be known as spe-
cial maternity leave) as a registered medical
practitioner certifies as necessary before her return
to work, provided that the aggregate to paid sick
leave, special maternity leave and maternity leave
shall not exceed the period to which the employee is
entitled under Clause (3) hereof.

(c) For the purposes of Clauses (10), (11) and (12)
hereof, maternity leave shall include special ma-
ternity leave.

(d) An employee returning to work after the completion
of a period of leave taken pursuant to this subclause
shall be entitled to the position which she held im-
mediately before proceeding on such leave, or in the
case of an employee who was transferred to \a safe
job pursuant to subclause (6) hereof, to the position
she held immediately before such transfer.
Where such position no longer exists but there are
other positions available which the employee is quali-
fied for and is capable of performing she shall be
entitled to a position as nearly comparable in status
and pay to that of her former position.

(10) Maternity Leave and Other Leave Entitlements
(a) Provided the aggregate of any leave, including leave

taken under this schedule does not exceed the period
to which the employee is entitled under subclause
(3) hereof, an employee may, in lieu of or in con-
junction with maternity leave, take any annual leave
or long service leave or any part thereof to which
she is then entitled.

(b) Paid sick leave or other paid authorised award ab-
sences (excluding annual leave or long service leave)
shall not be available to an employee during her ab-
sence on maternity leave.

(11) Effect of Maternity Leave on Employment
Subject to this subclause, notwithstanding any award or other

provision to the contrary, absence on maternity leave shall not
break the continuity of service of an employee but shall not be
taken into account in calculating the period of service for any
purpose of any relevant award or agreement.

(12) Termination of Employment
(a) An employee on maternity leave may terminate her

employment at any time during the period of leave
by notice given in accordance with this award.

(b) An employer shall not terminate the employment of
an employee on the ground of her pregnancy or of
her absence on maternity leave, but otherwise the
rights of the employer in relation to termination of
employment are not hereby affected.

(13) Return to Work After Maternity Leave
(a) An employee shall confirm her intention of return-

ing to work by notice in writing to the employer given
not less than four weeks prior to the expiration of
her period of maternity leave.

(b) An employee, upon returning to work after mater-
nity leave or the expiration of the notice required by
paragraph (a) above, shall be entitled to the position
which she held immediately before proceeding on
maternity leave or, in the case of an employee who
was transferred to a safe job pursuant to subclause
(6) hereof, to the position which she held immedi-
ately before such transfer or in relation to an
employee who has worked part-time during the preg-
nancy the position she held immediately before
commencing such part-time work.

(c) Where such position no longer exists but there are
other positions available which the employee is quali-
fied for and is capable of performing, she shall be
entitled to a position as nearly comparable in status
and pay to that of her former position.

(14) Replacement Employees
(a) A replacement employee is an employee specifically

engaged as a result of an employee proceeding on
maternity leave.

(b) Before an employer engages a replacement employee
the employer shall inform that person of the tempo-
rary nature of the employment and of the rights of
the employee who is being replaced.

(c) Before the employer engages a person to replace an
employee temporarily promoted or transferred in or-
der to replace an employee exercising her rights under
this subclause, the employer shall inform that per-
son of the temporary nature of the promotion or
transfer and of the rights of the employee who is
being replaced.

(d) Nothing in this subclause shall be construed as re-
quiring an employer to engage a replacement
employee.

PART B
PATERNITY LEAVE

(1) Nature of Leave
Paternity leave is unpaid leave.
(2) Definitions
For the purposes of this subclause—

(a) “Employee” includes a part-time or seasonal em-
ployee but does not include an employee engaged
upon casual work.

(b) “Maternity leave” means leave of the type provided
by in Part A hereof (and includes special maternity
leave) whether prescribed in an award or otherwise.

(c) “Child” means a child of the employee or the em-
ployee’s spouse under the age of one year.

(d) “Spouse” includes a de facto or a former spouse.
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(e) “Primary care-giver” means a person who assumes
the principal role of providing care and attention to a
child.

(f) “continuous service” means service under an unbro-
ken contract of employment and includes—

(i) any period of leave taken in accordance with
this clause;

(ii) any period of part-time employment worked
in accordance with this clause; or

(iii) any period of leave or absence authorised by
the award.

(3) Eligibility for Paternity leave
A male employee, upon production to the employer of a cer-

tificate required by subclause (5) hereof shall be entitled to
one or two periods of paternity leave, the total of which shall
not exceed 52 weeks, in the following circumstances—

(a) an unbroken period of up to one week at the time of
confinement of his spouse;

(b) a further unbroken period of up to 51 weeks in order
to be the primary care-giver of a child provided that
such leave shall not extend beyond the child’s first
birthday.  This entitlement shall be reduced by any
period of maternity leave taken by the employee’s
spouse and shall not be taken concurrently with that
maternity leave.

An employee must have had at least 12 months continuous
service with that employer immediately preceding the date upon
which he proceeds upon either period of leave.

(4) Certification
At the time specified in subclause (5) hereof the employee

must produce to the employer—
(a) a certificate from a registered medical practitioner

which names his spouse, states that she is pregnant
and the expected date of confinement or states the
date on which the birth took place;

(b) in relation to any period to be taken under subclause
(3)(b) above, a statutory declaration stating—

(i) he will take that period of paternity leave to
become the primary care-giver of a child;

(ii) particulars of any period of maternity leave
sought or taken by his spouse; and

(iii) for the period of paternity leave he will not
engage in any conduct inconsistent with his
contract of employment.

(5) Notice Requirements
(a) The employee shall, not less than 10 weeks prior to

each proposed period of leave, give to the employer
notice in writing stating the dates on which he pro-
poses to start and finish the period or periods of leave
and produce the certificate and statutory declaration
required in subclause (4) above.

(b) The employee shall not be in breach of this para-
graph as a consequence of failure to give the notice
required in paragraph (a) above if such failure is due
to—

(i) the birth occurring earlier than the expected
date; or

(ii) the death of the mother of the child; or
(iii) other compelling circumstances.

(c) The employee shall immediately notify the employer
of any change in the information provided pursuant
to subclause (4) above.

(6) Variation of Period of Paternity Lave
(a) Provided the maximum period of paternity leave does

not exceed the period to which the employee is enti-
tled under subclause (3)—

(i) the period of paternity leave provided by
subclause (3)(b) hereof be lengthened once
only by the employee giving not less than 14
days notice in writing stating the period by
which the leave is to be lengthened.

(ii) the period may be further lengthened by agree-
ment between the employer and the employee.

(b) The period of paternity leave taken under subclause
(3)(b) hereof may, with the consent of the employer,
be shortened by the employee giving not less than
14 days notice in writing stating the period by which
the leave is to be shortened.

(7) Cancellation of Paternity Leave
Paternity leave, applied for under subclause (3)(b) hereof

but not commenced, shall be cancelled when the pregnancy of
the employee’s spouse terminates other than by the birth of a
living child.

(8) Paternity Leave and Other Leave Entitlements
(a) Provided the aggregate of any leave, including leave

taken under this subclause, does not exceed the pe-
riod to which the employee is entitled under clause
(3) hereof, an employee may, in lieu of or in con-
junction with paternity leave, take any annual leave
or long service leave or any part thereof to which he
is entitled.

(b) Paid sick leave or other paid authorised award ab-
sence (excluding annual leave or long service leave)
shall not be available to an employee during his ab-
sence on paternity leave.

(9) Effect of Paternity Leave on Employment
Subject to this subclause, notwithstanding any award or other

provision to the contrary, absence on paternity leave shall not
break the continuity of service of any employee but shall not
be taken into account in calculating the period of service for
any purpose of any relevant award or agreement.

(10) Termination of Employment
(a) An employee on paternity leave may terminate

the employment at any time during the period of
leave by notice given in accordance with this
award.

(b) An employer shall not terminate the employment of
an employee on the grounds of his absence on pater-
nity leave, but otherwise the right of an employer in
relation to termination of employment are not hereby
affected.

(11) Return to Work After paternity Leave
(a) An employee shall confirm his intention of return-

ing to work by notice in writing to the employer given
not less than four weeks prior to the expiration of the
period of paternity leave provided by subclause (3)(b)
above.

(b) An employee, upon returning to work after paternity
leave or the expiration of the notice required by para-
graph (a) above, shall be entitled to the position which
he held immediately before proceeding on paternity
leave, or in relation to an employee who has worked
part-time under this clause to the position he held
immediately before commencing such part-time
work.

Where such position no longer exists but there are other
positions available which the employee is qualified for and is
capable of performing, he shall be entitled to a position as
nearly comparable in status and pay to that of his former posi-
tion.

(12) Replacement Employees
(a) A replacement employee is an employee specifically

engaged as a result of an employee proceeding on
paternity leave.

(b) Before an employer engages a replacement employee
the employer shall inform that person of the tempo-
rary nature of the employment and of the rights of
the employee who is being replaced.

(c) Before an employer engages a person to replace an
employer temporarily promoted or transferred in or-
der to replace an employee exercising his rights under
this subclause, the employer shall inform that per-
son of the temporary nature of the promotion or
transfer and of the rights of the employee who is
being replaced.

(d) Noting in this subclause shall be construed as re-
quiring the employer to engage a replacement
employee.
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PART C
ADOPTION LEAVE

(1) Nature of Leave
Adoption leave is unpaid leave
(2) Definitions
For the purposes of this subclause—

(a) “Employee” includes a part-time or seasonal em-
ployee but does not include an employee engaged
upon casual work.

(b) “Child” means a person under the age of five years
who is placed with the employee for the purposes of
adoption, other than a child or stepchild of the em-
ployee or of the spouse of the employee or a child
who has previously lived continuously with the em-
ployee for a period of six months or more.

(c) “Relative adoption” occurs where a child, as defined,
is adopted by a grandparent, brother, sister, aunt or
uncle (whether of the whole blood or half blood or
by marriage).

(d) “Primary care-giver” means a person who assumes
the principal role of providing care and attention to a
child.

(e) “Spouse” includes a de facto spouse.
(f) “Continuous service” means service under an unbro-

ken contract of employment and includes—
(i) any period of leave taken in accordance with

this clause;
(ii) any period of part-time employment worked

in accordance with this clause; or
(iii) any period of leave or absence authorised by

the award.
(3) Eligibility
An employee, upon production to the employer of a certifi-

cate required by subclause (4) hereof, shall be entitled to one
or two periods of adoption leave, the total of which shall not
exceed 52 weeks, in the following circumstances—

(a) an unbroken period of up to three weeks at the time
of the placement of the child;

(b) a further unbroken period of up to 52 weeks from
the time of its placement in order to be the primary
care giver of a child.  The leave shall not extend be-
yond one year after the placement of the child and
shall not be taken concurrently with adoption leave
taken by the employee’s spouse in relation to the same
child.

The employee must have had at least 12 months continuous
service with that employer immediately preceding the date upon
which he or she proceeds upon such leave in either case.

(4) Certification
Before taking adoption leave the employee must produce to

the employer—
(a) (i) a statement from an adoption agency or other

appropriate body of the presumed date of
placement of the child with the employee for
adoption purposes; or

(ii) a statement from the appropriate government
authority confirming that the employee is to
have custody of the child pending application
for an adoption order.

(b) In relation to any period to be taken under
subparagraphs hereof, a statutory declaration stating—

(i) the employee is seeking adoption leave to be-
come the primary care-giver of the child;

(ii) particulars of any period of adoption leave
sought or taken by the employee’s spouse; and

(iii) for the period of adoption leave the employee
will not engage in any conduct inconsistent
with his or her contract of employment.

(5) Notice Requirements
(a) Upon receiving notice of approval for adoption pur-

poses, an employee shall notify the employer of such
approval and within two months of such approval
shall further notify the employer of the period or

periods of adoption leave the employee proposes to
take.  In the case of a relative adoption the employee
shall notify as aforesaid upon deciding to take a child
into custody pending an application for an adoption
order.

(b) An employee who commences employment with the
employer after the date of approval for adoption pur-
poses shall notify the employer thereof upon
commencing employment and of the period or peri-
ods of adoption leave which the employee proposes
to take.  Provided that such employee shall not be
entitled to adoption leave unless the employee has
not less than 12 months continuous service with the
employer immediately preceding the date upon which
he or she proceeds upon such leave.

(c) An employee shall, as soon as the employee is aware
of the presumed date of placement of a child for adop-
tion purposes but not later than fourteen days before
such placement, give notice in writing to the em-
ployer of such date, and of the date of the
commencement of any period of leave to be taken
under subclause (3)(a) above.

(d) An employee shall, 10 weeks before the proposed
date of commencing any leave to be taken under
subclause (3)(b) above give notice in writing to the
employer of the date of commencing leave and the
period of leave to be taken.

(e) An employee shall not be in breach of this subclause,
as a consequence of failure to give the stipulated
period of notice in accordance with subclauses (c)
and (d) above if such failure is occasioned by the
requirement of an adoption agency to accept earlier
or later placement of a child, the death of the spouse
or other compelling circumstances.

(6) Variation of Person of Adoption Leave
(a) Provided the maximum period of adoption leave does

not exceed the period to which the employee is enti-
tled under subclause (3) hereof—

(i) the period of adoption leave taken under
subclause (3)(b) above may be lengthened once
only by the employee giving not less than 14
days notice in writing stating the period by
which the leave is to be lengthened;

(ii) the period may be further lengthened by agree-
ment between the employer and the employee.

(b) The period of adoption leave taken under subclause
(3)(b) above may with the consent of the employer,
be shortened by the employee giving not less than
14 days notice in writing stating the period by which
the leave is to be shortened.

(7) Cancellation of Adoption Leave
(a) Adoption leave, applied for but not commenced, shall

be cancelled should the placement of the child not
proceed.

(b) Where the placement of a child for adoption pur-
poses with an employee then on adoption leave does
not proceed or continue, the employee shall notify
the employer forthwith and the employer shall nomi-
nate a time not exceeding four weeks from receipt of
notification for the employee’s resumption of work.

 (8) Special Leave
The employer shall grant to any employee who is seeking to

adopt a child, such unpaid leave not exceeding two days, as is
required by the employee to attend any compulsory interviews
or examinations as are necessary as part of the adoption pro-
cedure.  Where paid leave is available to the employee the
employer may require the employee to take such leave in lieu
of special leave.

(9) Adoption leave and Other Entitlements
(a) Provided the aggregate of any leave, including leave

taken under this subclause, does not exceed the pe-
riod to which the employee is entitled under subclause
(3) above an employee may, in lieu of or in conjunc-
tion with adoption leave, take any annual leave or
long service leave or any part thereof to which he or
she is entitled.
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(b) Paid sick leave or other paid authorised award ab-
sences (excluding annual leave or long service leave),
shall not be available to an employee during the
employee’s absence on adoption leave.

(10) Effect of Adoption leave on Employment
Subject to this clause, notwithstanding any award or other

provision to the contrary, absence or adoption leave shall not
break the continuity of service of an employee but shall not be
taken into account in calculating the period of service for any
purpose of any relevant award or agreement.

(11) Termination of Employment
(a) An employee on adoption leave may terminate the

employment at any time during the period of leave
by notice given in accordance with this award.

(b) An employer shall not terminate the employment of
an employee on the ground of the employee’s appli-
cation to adopt a child or absence on adoption leave,
but otherwise the rights of an employer in relation to
termination of employment are not hereby affected.

(12) Return to Work after Adoption Leave
(a) An employee shall confirm the intention of return-

ing to work by notice in writing to the employer given
not less than four weeks prior to the expiration of the
period of adoption leave provided by subclause (3)(b)
above.

(b) An employee, upon returning to work after adoption
leave shall be entitled to the position held immedi-
ately before proceeding on such leave or, in relation
to an employee who has worked part-time under this
clause the position held immediately before com-
mencing such part-time work.

(c) Where such position no longer exists but there are
other positions available which the employee is quali-
fied for and is capable of performing, the employee
such be entitled to a position as nearly comparable
in status and pay to that of the employee’s former
position.

(13) Replacement Employees
(a) A replacement employee is an employee specifically

engaged as a result of an employee proceeding on
adoption leave.

(b) Before an employer engages a replacement employee
the employer shall inform that person of the tempo-
rary nature of the employment and the rights of the
employee who is being replaced.

(c) Before an employer engages a person to replace an
employee temporarily promoted or transferred in or-
der to replace an employee exercising rights under
this subclause, the employer shall inform that per-
son of the temporary nature of the promotion or
transfer and of the rights of the employee who is
being replaced.

(d) Nothing in this subclause shall be construed as re-
quiring the employer to engage a replacement
employee.

PART D
PART-TIME WORK

(1) Definitions
For the purposes of this subclause—

(a) “Male Employee” means an employed male who is
caring for a child born of his spouse or a child placed
with the employee for adoption purposes.

(b) “Female Employee” means an employed female who
is pregnant or is caring for a child she has borne or a
child who has been placed with her for adoption pur-
poses.

(c) “Spouse” includes a de facto spouse.
(d) “Former position” means the position held by a fe-

male or male employee immediately before
proceeding on leave or part-time employment under
this subclause whichever first occurs or, if such po-
sition no longer exists but there are other positions
available for which the employee is qualified and
the duties of which he or she is capable of

performing, a position as nearly comparable in sta-
tus and pay to that of the position first mentioned in
this definition.

(e) “Continuous Service” means service under an un-
broken contract of employment and includes—

(i) any period of leave taken in accordance with
this clause; or

(ii) any period of part-time employment worked
in accordance with this clause; or

(iii) any period of leave or absence authorised by
the employer or by the award.

(2) Entitlement
With the agreement of the employer—

(a) A male employee may work part-time in one or more
periods at any time from the date of birth of the child
until its second birthday or, in relation to adoption,
from the date of placement of the child until the sec-
ond anniversary of the placement.

(b) A female employee may work part-time in one or
more periods while she is pregnant where part-time
employment is, because of the pregnancy, necessary
or desirable.

(c) A female employee may work part-time in one or
more periods at any time from the seventh week af-
ter the date of birth of the child until its second
birthday.

(d) In relation to adoption a female employee may work
pat-time in one or more periods at any time from the
date of the placement of the child until the second
anniversary of that date.

(3) Return to Former Position
(a) An employee who has had at least 12 months con-

tinuous service with the employer immediately before
commencing part-time employment after the birth
or placement of a child has, at the expiration of the
period of such part-time employment or the first pe-
riod, if there is more than one, the right to return to
his or her former position.

(b) Nothing in paragraph (a) above shall prevent the em-
ployer from permitting the employee to return to his
or her former position after a second or subsequent
period of part-time employment.

 (4) Pro-Rata Entitlements
Subject to the provisions of this subclause and the matters

agreed to in accordance with subclause (8) hereof, part-time
employment shall be in accordance with the provisions of this
award which shall apply pro rata.

(5) Part-time Work Agreement
Before commencing a period of part-time employment un-

der this subclause the employee and the employer shall agree—
(a) that the employee may work part-time;
(b) upon the hours to be worked by the employee, the

days upon which they will be worked and commenc-
ing times for the work;

(c) upon the classification applying to the work to be
performed; and

(d) upon the period of part-time employment.
(e) The terms of this agreement may be varied by consent.
(f) The terms of this agreement or any variation to it

shall be reduced to writing and retained by the em-
ployer.  A copy of the agreement and any variation
to it shall be provided to the employee by the em-
ployer.

(g) The terms of this agreement shall apply to part-time
employment.

(6) Termination of Employment
(a) The employment of a part-time employee under this

clause may be terminated in accordance with the pro-
visions of this award but may not be terminated by
the employer because the employee has exercised or
proposes to exercise any right arising under this
clause or has enjoyed or proposes to enjoy any ben-
efits arising under this clause.
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(b) Any termination entitlements payable to an employee
whose employment is terminated while working part-
time under this clause, or while working full-time
after transferring from part-time under this clause,
shall be calculated by reference to the full-time rate
of pay at the time of termination and by regarding all
service as a full-time employee as qualifying for a
termination entitlement based on the period of full-
time employment and all service as a part-time
employee on a pro rata basis.

(7) Extension of Hours of Work
An employer may request, but not require, an employee

working part-time under this clause to work outside or in ex-
cess of the employee’s ordinary hours of duty provided for in
accordance with subclause (8) hereof.

(8) Nature of Part-Time Work,
The work to be performed part-time need not b the work

performed by the employee in his or her former position but
shall be work otherwise performed under this award.

(9) Inconsistent Award Provisions
An employee may work part-time under this clause notwith-

standing any other provisions of this award which limits or
restricts the circumstances in which part-time employment may
be worked or the terms upon which it may be worked includ-
ing provisions—

(a) limiting the number of employees who may work
part-time;

(b) establishing quotas as to the ratio of part-time to full-
time employees;

(c) prescribing a minimum or maximum number of hours
a part-time employee may work; or

(d) requiring consultation with, consent of or monitor-
ing by a union;

(e) and such provisions do not apply to part-time work
under this clause.

(10) Replacement Employees
(a) A replacement employee is an employee specifically

engaged as a result of an employee working part-
time under this subclause.

(b) A replacement employee may be employed part-time.
Subject to this clause, subclauses (5), (6), (7), (9)
and (12) hereof apply to the part-time employment
of replacement employees.

(c) Before an employer engages a replacement employee
under this paragraph, the employer shall inform that
person of the temporary nature of the employment
and of the rights of the employee who is being re-
placed.

(d) Unbroken service as a replacement employee shall
be treated as continuous service for the purposes of
clause (1)(e) hereof.

(e) Nothing in this clause shall be construed as requir-
ing the employer to engage a replacement employee.

(11) Effect of Part-Time Employment on continuous Serv-
ice

Commencement on part-time work under this clause, and
return from part-time work to full time work under this clause,
shall not break the continuity of service or employment.
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THE QUINTILIAN SCHOOL (ENTERPRISE
BARGAINING) AGREEMENT 1997.

No. AG 140 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Independent Schools Salaried Officers’ Association of
Western Australia, Industrial Union of Workers

 and

Australian Liquor, Hospitality and Miscellaneous Workers’
Union, Miscellaneous Workers Division, West Australian

Branch

and

Quintilian School Incorporated.

No. AG 140 of 1997.

The Quintilian School (Enterprise Bargaining)
Agreement 1997.

4 August 1997.
Order.

HAVING heard Mr I. Sands on behalf of the Independent
School Salaried Officers’ Association of Western Australia and
Mr D. McLean Hewitt on behalf of Quintilian School Incor-
porated, and by consent, the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act, 1979,
hereby orders—

THAT The Quintilian School (Enterprise Bargaining)
Agreement 1997, filed by the parties on the 10th day of
July, 1997 be registered on and from the 4th day of Au-
gust, 1997.

(Sgd.) A.R. BEECH,
[L.S.] Commissioner.

Schedule.

1.—TITLE
This agreement shall be known as The Quintilian School

(Enterprise Bargaining) Agreement 1997 and shall replace The
Quintilian School (Enterprise Bargaining) Agreement 1996.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Parties to the Agreement
4. Single Bargaining Unit
5. Scope of Agreement
6. Relationship to Parent Award
7. Date and Duration of Agreement
8. Expiration of Agreement
9. No Further Claims

10. Objectives
11. Salary Rates
12. Agreed Efficiency Improvements
13. Agreed Entitlements
14. Professional Responsibilities
15. Long Service Leave
16. Dispute Resolution Procedure
17. No Reduction
18. No Precedent
19. Signatories

Appendix I “Qualities of Quintilian Staff Members”
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3.—PARTIES TO THE AGREEMENT
This agreement is made between The Quintilian School In-

corporated (the School) and the Independent Schools Salaried
Officers’ Association of Western Australia, Industrial Union
of Workers (ISSOA), and the Australian Liquor, Hospitality
and Miscellaneous Workers’ Union, Miscellaneous Workers
Division, West Australian Branch (LHMUO), registered or-
ganisations of employees.

4.—SINGLE BARGAINING UNIT
The bodies to this agreement have formed a single bargain-

ing unit.
The single bargaining unit has conducted negotiations with

the School and reached full agreement.

5.—SCOPE OF AGREEMENT
(1) This agreement shall apply to all staff employed by the

School under the terms of relevant awards.
(2) The number of employees covered by this agreement is

20.

6.—RELATIONSHIP TO PARENT AWARD
This agreement shall be read and interpreted in conjunction

with: the Independent Schools’ Teachers’ Award 1976; Inde-
pendent Schools Administrative and Technical Officers Award
1993 and the Teachers’ Aides (Independent Schools) Award
1988, (the awards).

Where there is any inconsistency between the agreement and
the award this agreement will prevail to the extent of the in-
consistency.

7.—DATE AND DURATION OF AGREEMENT
This agreement shall come into effect on and from the 4th

day of August, 1997 and shall expire on the 31st day of Janu-
ary, 1999.

The parties agree to meet no later than three months prior to
the expiration of the agreement to review the agreement.

8.—EXPIRATION OF AGREEMENT
On expiration of this agreement, and in the absence of the

registration of a subsequent enterprise agreement, the provi-
sions of this agreement shall apply until such time as a new
agreement is registered and takes effect.

9.—NO FURTHER CLAIMS
It is a condition of the agreement that the parties will not

make any further claims with respect to salaries and condi-
tions during the period of the agreement unless they are
consistent with the State Wage Case Principles or within the
review period specified in Clause 7.—Date and Duration of
Agreement.

10.—OBJECTIVES
The nature and purposes of the agreement are to—

(1) Consolidate and develop further, initiatives arising
out of the award restructuring process.

(2) Accept a mutual responsibility to maintain a work-
ing environment which will ensure that the School
and its staff become genuine participants and con-
tributors to the aims, objectives and philosophy of
the School.

(3) Recognise the professional and personal qualities of
teachers which enable them to create conditions
which are conducive to learning and which foster
the development of the individual student.

(4) Safeguard and improve the quality of teaching and
learning by emphasising the upgrading of profes-
sional skills and knowledge. The School and its staff
acknowledge that this upgrading of skills and expe-
rience can best occur when both the School and staff
share responsibility for professional development by
undertaking both in-service and external courses and
training partly during school time and partly during
the teachers’ own time in approximately equal pro-
portion.

11.—SALARY RATES
(1) (a) The minimum annual rate of salary payable to

teachers prescribed in Clause 11.—Salaries of the

Independent Schools’ Teachers’ Award 1976 shall be in-
creased as follows—

Step 16 Oct 1996 1 Feb 1997 1 Aug 1997 1 Feb 1998 1 Aug 1998
Per Annum Per Annum Per Annum Per Annum Per Annum

$ $ $ $ $

1 23,470 24,174 24,899 25,646 26,416
2 24,870 25,616 26,385 27,176 27,991
3 26,268 27,056 27,868 28,704 29,565
4 27,883 28,719 29,581 30,469 31,383
5 29,390 30,272 31,180 32,115 33,079
6 30,681 31,601 32,549 33,526 34,532
7 31,973 32,932 33,920 34,938 35,986
8 33,587 34,595 35,632 36,701 37,802
9 35,362 36,423 37,516 38,641 39,800

10 36,816 37,920 39,058 40,230 41,437
11 38,107 39,250 40,428 41,641 42,890
12 39,722 40,914 42,141 43,405 44,707
13 41,336 42,576 43,853 45,169 46,524

(b) The minimum annual rate of salary payable to Adminis-
trative and Technical Officers as prescribed in Clause
14.—Salaries of the Independent Schools Administrative and
Technical Officers Award 1993 shall be increased as follows—

Step Pre Feb 1 Feb 1 Aug 1 Feb 1 Aug
1996 1997 1997 1998 1998
Per Per Per Per Per

Annum Annum Annum Annum Annum
$ $ $ $ $

Level 1 1 19,334 20,881 21,507 22,152 22,817
2 19,584 21,151 21,785 22,439 23,112
3 19,834 21,421 22,063 22,725 23,407
4 20,084 21,691 22,341 23,012 23,702
5 20,334 21,961 22,620 23,298 23,997
6 20,584 22,231 22,898 23,585 24,292

Level 2 1 21,334 23,041 23,732 24,444 25,177
2 21,834 23,581 24,288 25,017 25,767
3 22,334 24,121 24,844 25,590 26,357
4 22,834 24,661 25,401 26,163 26,947
5 23,334 25,201 25,957 26,735 27,537
6 23,834 25,741 26,513 27,308 28,128

Level 3 1 24,834 26,821 27,625 28,454 29,308
2 25,434 27,469 28,293 29,142 30,016
3 26,034 28,117 28,960 29,829 30,724
4 26,634 28,765 29,628 30,516 31,432
5 27,234 29,413 30,295 31,204 32,140
6 27,834 30,061 30,963 31,891 32,848

Level 4 1 26,334 28,441 29,294 30,173 31,078
2 27,334 29,521 30,406 31,319 32,258
3 28,334 30,601 31,519 32,464 33,438
4 29,334 31,681 32,631 33,610 34,618
5 30,334 32,761 33,744 34,756 35,799
6 31,334 33,841 34,856 35,902 36,979

(c) The minimum annual rate of salary payable to Teachers’
Aides shall as prescribed in Clause 14.—Wages of the Teach-
ers’ Aides (Independent Schools) Award 1988 shall be increased
as follows—

Step 16 Oct 1995 1 Feb 1997 1 Aug 1997 1 Feb 1998 1 Aug 1998
$ $ $ $ $

Per hour Per hour Per hour Per hour Per hour
1 10.04 10.84 11.17 11.50 11.85
2 10.23 11.05 11.38 11.72 12.07
3 10.43 11.26 11.60 11.95 12.31
4 10.67 11.52 11.87 12.23 12.59
5 10.96 11.84 12.19 12.56 12.93
6 11.33 12.24 12.60 12.98 13.37
7 11.40 12.31 12.68 13.06 13.45
8 11.64 12.57 12.95 13.34 13.74
9 11.71 12.65 13.03 13.42 13.82

10 12.02 12.98 13.37 13.77 14.19
11 12.32 13.31 13.70 14.12 14.54
12 12.51 13.51 13.92 14.33 14.76
13 12.61 13.62 14.03 14.45 14.88

(2) Any subsequent Safety Net Adjustments that apply after
the 1st day of February, 1997 will be absorbed into the above
increases.

(3) Increments from one step to another will be paid on com-
pletion of the equivalent of a full time year worked.
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12.—AGREED EFFICIENCY IMPROVEMENTS
(1) Payment for Relief Teachers
Notwithstanding the provisions of subclause (5) of Clause

11.—Salaries of the Independent Schools’ Teachers’ Award
1976, relief teachers employed for five days or less may be
engaged and paid by the day or half day. A half day is deter-
mined as the hours usually worked in the School prior to, or
immediately following, the lunch break.

(2) First Appointment
(a) A staff member appointed to his/her first position

shall be regarded as being temporary for 12 months.
If, at the end of the first 12 months, the staff member
is deemed by the School not to have developed ad-
equate skills, the staff member may have his/her
temporary appointment extended. This would be sub-
ject to subclause (2) of Clause 2.—Induction in
Appendix 1 of the Independent Schools’ Teachers’
Award 1976.

(b) Staff members appointed to the School are employed
under the conditions and statements as set out in the
School document “Qualities of Qunitilian Staff Mem-
bers”—(Appendix I).

(3) Part Time Work Contracts
The School may vary the hours of employment of part time

staff members on an annual basis, with notice of such varia-
tions to be given as per the awards.

(4) ‘B’ Class Bus Licence
Staff members at the School should possess or be prepared

to obtain a ‘B’ Class driver’s licence. The School is prepared
to make financial provisions for those staff members who are
employed by the School but do not possess their ‘B’ Class
driver’s licence.

(5) Appraisal Process
An Appraisal process has been derived and agreed to by staff

and is considered to support that outlined in the award.
(6) Class Size
In order to achieve the goals of the School, the School aims

to maintain a low pupil/teacher ratio of approximately 20:1.

13.—AGREED ENTITLEMENTS
(1) Family/Study Leave

(a) A staff member who is unable to attend or remain at
his/her place of employment during the normal hours
of duty due to a pressing reason relating to immedi-
ate family obligations or who wishes to take leave to
attend to study commitments, shall be entitled to take
paid leave of up to four days per year. A maximum
of two days per year may be taken as study leave.

(b) Part time staff member shall be entitled to Family/
Study Leave in proportion to their working load.

(c) Such leave shall not accrue from year to year.
(d) Such leave shall be debited to the staff member’s

accrued sick leave, provided that the staff member’s
minimum accrued sick leave is not less than ten days
in any year.

(e) Such leave shall not prejudice a staff member’s rights
to special leave in accordance with the provisions of
the award.

(2) Parental Leave
(a) Staff members shall be entitled to parental leave in

accordance with current minimum provisions as con-
tained in the Australian Industrial Relations Act 1993.

(b) The School may grant an extension of parental leave
of up to 12 months by agreement between the staff
member and the School.

(c) Staff members requesting an extension of parental leave
are required to give one term’s notice of such a request.

14.—PROFESSIONAL RESPONSIBILITIES
(1) The parties recognise that there is a wide range of duties

and responsibilities included in the education of children.
(2) The parties acknowledge that much of the ethos and cul-

ture of the School derives from activities involving staff and
students outside regular class-based instruction.

(3) Duty of care responsibilities must be considered in the
planning of activities conducted by the School.

(4) The School Council recognises the need for collabora-
tive planning with all staff members and the need to
acknowledge the efforts of those staff who contribute signifi-
cantly to the life and values of the School.

(5) The competence, skills and qualifications of staff mem-
bers will be considered in the planning and allocation of
activities conducted by the School, having regard for the staff
member’s professional development and personal responsi-
bilities.

15.—LONG SERVICE LEAVE
(1) Long Service Leave—Teachers

(a) Notwithstanding the provisions of subclause (1) of
Clause 10.—Long Service Leave of the Independ-
ent Schools’ Teachers’ Award 1976, a teacher who
has completed eight years’ continuous service with
the School shall be entitled to take ten weeks’ long
service leave on full pay, corresponding with a School
term.

(b) At least six months’ notice of intention, submitted in
writing to the Principal, is required.

(2) Long Service Leave-Non Teaching Staff
(a) From the 1st day of January, 1997 long service leave

entitlements will accrue at the rate of one week per
year of service.

(b) A staff member will be entitled to paid long service
leave on the accrual of ten weeks of such leave.

(c) Pro-rata long service leave will be paid after seven
years, on termination of contract.

(d) At least six months’ notice of intention to take long
service leave, submitted in writing to the Principal
is required.

16.—DISPUTE RESOLUTION PROCEDURE
A dispute is defined as any question, dispute or difficulty

arising out of this agreement.

The following procedure shall apply to the resolution of such
a dispute—

(1) The parties to the dispute shall attempt to resolve the
matter by mutual discussion and determination.

(2) If the parties are unable to resolve the dispute, the
matter, at the request of either party, shall be referred
to a meeting between the parties to the agreement
together with any additional representatives as may
be agreed by the parties.

(3) If the matter is not then resolved it shall be referred
to the Western Australian Industrial Relations Com-
mission.

17.—NO REDUCTION
Nothing contained herein shall entitle the School to reduce

the salary or conditions of an employee which prevailed prior
to entering into this agreement, except where provided by this
agreement.

18.—NO PRECEDENT
It is a condition of this agreement that the parties will

not seek to use the terms contained herein as a precedent
for other enterprise agreements, whether they involve the
School or not.

19.—SIGNATORIES
David McLean Hewitt
Quintilian School

Ivan J. Sands
Independent Schools Salaried Officers’ Association of
Western Australia, Industrial Union of Workers

Helen M. Creed
Australian Liquor, Hospitality and Miscellaneous Workers’

Union,
Miscellaneous Workers Division,
West Australian Branch



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 77 W.A.I.G.1966

APPENDIX I
QUALITIES OF QUINTILIAN STAFF MEMBERS

Staff of The Quintilian School are employed on the basis
that they do not view their role simply as a “job”. Rather, staff
see their role at our School as a commitment to the child, the
School, the parents of the School, their fellow staff members,
and their own professional duties and professional develop-
ment.

At all times members of the staff of The Quintilian School
are expected to exhibit the following qualities and responsi-
bilities—

1. Professional Responsibilities
• at all times staff approach their role in a professional

manner—it is never seen merely as a job to be done;
• autonomous—staff are trusted to take responsibility

for their own teaching/learning programme, whilst
being provided with whatever support is necessary
for them to undertake their role efficiently and ef-
fectively;

• a freedom exists for academic thought—whilst there
is an academic rigour in the School, through indi-
vidual will, encouragement and support, staff are able
to try new techniques, learning strategies, etc.

• commitment to the child and to the School;
• willingness to take on special responsibilities, across

the School;
• commitment to further, and reflective, learning,

through in-servicing and following areas of interest
and teaching strength;

• socially responsive to all situations involving the chil-
dren, their parents and other School staff and council
members;

• humour—there is a belief that once a child is “happy”
at School, and content that they are valued, then aca-
demic progress will ensue. Use of humour helps break
down any barriers;

• relaxed atmosphere—there is no undue pressure put
on children to achieve not behave in a particular
manner, other than that which is socially responsible
and socially acceptable;

• believe in children as independent learners—the un-
derpinning of our teaching philosophy;

• promotion of staff and student creativity and a rec-
ognition of the uniqueness of individual talents.

2. Classroom Responsibilities
• take initiative for “out of classroom” activities;
• cater for individual needs with respect to age and

ability;
• flexible to change as needs dictate;
• spontaneous—answering needs as they arise;
• warm approach throughout School between staff and

children, staff and staff, and staff and parents—a
warm, caring, friendly atmosphere actually exists in
the School; it is not a goal to be reached;

• augment existing curriculum as the needs of the child
or class or School desire;

• approachable—staff always avail themselves of this
opportunity. It is only by opening the lines of com-
munication in this way can a sound relationship
between students/parents and teacher be established
and maintained;

• children have rights, within certain defined bounda-
ries ie staff actively promote a respect for the
individual through modelling the behaviours required
and then maintaining this focus as the behaviour is
learnt;

• unique appreciation of each child’s comfort zones—
staff know each child “intimately” and thus know
the limit to which each child can be taken;

• diagnostic resources are constantly in use by all staff,
either informally or formally as the situation dictates;

• value highly the parent/teacher partnership—it is
through the establishment and maintenance of this

partnership, that children can learn to value educa-
tion;

• teachers provide a creative and stimulating pro-
gramme which is aligned to Education Department
syllabi and curricula.

3. General School Responsibilities
• hold a bus driver’s licence—to be able to deliver a

programme that is varied and interesting, this licence
enables teachers to take their teaching/learning pro-
gramme outside the bounds of the classroom and to
make the most of incidental learning opportunities;

• after hours expectation—this exists but is not quan-
tified. However, staff make a commitment to
out-of-hours activities—especially camps, meetings,
extra-curricular activities for the children, and pro-
fessional development.

• being accessible to parents at any time—this is vital
for accurate communication, and for the continual
promotion of acknowledging the needs of the indi-
vidual child. For example, teachers meet with parents
individually, early in first term. With regard to any
tandem partnerships, both partners attend;

• know all children’s names, all parent’s names and
how any social interactions may affect the child’s
performance, esteem;

• actively promote the School to the community and
particularly to prospective parents and students. This
is especially for Pre-primary teachers for children
moving into Year one.

The above identified qualities and responsibilities are in-
dicative of the expectations of staff, at our School, however,
there has been no attempt made to draw up an exclusive nor
exhaustive list. The aim is to provide a framework from within
which staff can work and develop.

TRANSFIELD MAINTENANCE HBI AGREEMENT.
No. AG 136 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Transfield Pty Ltd

and

Communications, Electrical, Electronic, Energy,
Information, Postal, Plumbing and Allied Workers Union of
Australia, Engineering and Electrical Division, WA Branch

and Another

Transfield Maintenance HBI Agreement.

No. AG 136 of 1997.

31 July 1997.
Order.

HAVING heard Mr D.R. Sproule as agent for the Applicant,
Mr J.D. Fiala as agent for the Communications, Electrical,
Electronic, Energy, Information, Postal, Plumbing and Allied
Workers Union of Australia, Engineering and Electrical
Division, WA Branch and Mr G.C. Sturman as agent for the
Automotive, Food, Metals, Engineering, Printing and Kindred
Industries Union of Workers—Western Australian Branch, and
by consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

THAT the agreement made between the parties in the
terms of the following schedule and lodged in the Com-
mission on 2 July 1997 and as subsequently amended on
31 July 1997 entitled Transfield Maintenance HBI Agree-
ment be registered as an industrial agreement.

(Sgd.) G. L. FIELDING,    
[L.S.] Senior Commissioner.

———
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Schedule.

1.—TITLE
1. This Agreement shall be known as the Transfield

Maintenance HBI Agreement.

2.—ARRANGEMENT
Clause

21. Annual Leave
2. Arrangement

12. Avoidance of Disputes—Grievance Procedure
23. Bereavement Leave
10. Consultative Committee
13. Contract of Employment
3. Coverage of Agreement
4. Date of Operation
9. Definitions

11. Enterprise Flexibility Provision
18. Hours of Work
14. Induction
6. Intent and Objectives of Agreement

24. Jury Service
25. Long Service Leave
19. Overtime
26. Parental Leave
8. Parties Bound

17. Payment of Earnings
29. Protective Equipment
27. Public Holidays
20. Redundancy
5. Relationship to Parent Award

22. Sick Leave
16. Superannuation
1. Title

28. Travelling and Accommodation
15. Wage Rates
7. World Best Practice

3.—COVERAGE OF AGREEMENT
This agreement shall apply to the employment of persons

employed by Transfield Pty Ltd, Transfield Maintenance in
the classifications referred to in clause 15 of this Agreement
and engaged in or in connection with the preparatory work,
alteration, repair, maintenance, servicing, rehabilitation,
refurbishment, modification, upgrades or commissioning of
BHP Direct Reduced Iron Pty Ltd Port Hedland assets and
facilities. This Agreement shall apply to approximately 30
persons and an additional 150 persons (during periods of
shutdowns) employed by Transfield Pty Ltd, Transfield
Maintenance.

4.—DATE OF OPERATION
This agreement shall operate from Date of Registration and

shall remain in force for a period of three years.

5.—RELATIONSHIP TO OTHER AWARDS
This Agreement shall be read and interpreted wholly in

conjunction with the Metal Trades (General) Award No 13 of
1965 and the Electrical Contracting Industry Award No. R22
of 1978 (as at the date of operation of this agreement.). Provided
that where there is any inconsistency between this Agreement
and the Award this Agreement shall prevail to the extent of
any such inconsistency.

6.—INTENT AND OBJECTIVES OF AGREEMENT
6.1 Objectives and Intent
6.1.1 Transfield Maintenance aims to be a competitive

contractor for plant and equipment maintenance, repair,
servicing, rehabilitation, refurbishment, modification, upgrades
and other associated works and at all times searching for and
achieving client satisfaction in all areas.

6.1.2 Transfield Maintenance is a leader in gaining
accreditation for its various activities and will continue to
provide excellence in services consistent with its
certification of Quality Assurance Systems including
ISO9002.

6.1.3 Through this Agreement and in line with the Transfield
Maintenance World Best Practice Program which is to provide
high quality services to the client and to maintain and enhance
its reputation for excellence in service to plant, maintenance,

repair, modification and upgrades industries, the parties are
committed to—

* establishing and maintaining effective consultative
processes by maintaining a high standard of employee
communication through which all areas of this Agree-
ment may be addressed;

* reviewing and adjusting as necessary, work organi-
sation and safety incorporating the areas of task
management, information flow, planning, stores and
equipment, quality and facility layout;

* the willingness of employees to accept total flexibil-
ity of jobs and duties, and acceptance of improved
work organisation which means unimpeded flexibil-
ity and interchangeability such that every individual
employee (consistent with the appropriate Skills
Matrix analysis) will perform any task that the em-
ployee is competent to perform, provided the
management is satisfied that such tasks are safe, le-
gal and logical and the employee is competent to carry
out the duties and tasks.

* the willingness of employees to avoid any action which
might disrupt the continuity of the work program or
reduce the effectiveness of Transfield Maintenance
business or call into question Transfield Maintenance
reliability in the performance of its business.

* reviewing and endorsing terms and conditions of
employment.

6.1.4 Summary Of Objectives
The parties to this Agreement agree that Transfield

Maintenance must continue to achieve real and sustained
performance improvement by embracing a philosophy of
Continuous Improvement (CI) and by continually improving
levels of client satisfaction, reliability, employee satisfaction,
product quality and productivity. The parties agree that the
introduction of Total Quality Management (TQM) principles,
through relevant processes will assist in achieving the
objectives of this Agreement.

It is agreed by all parties that all employees will become
familiar with the Intent, Objectives and Strategies of this
Agreement, particularly as they relate to the concept outlined.

6.2 Strategies To Achieve The Objectives
6.2.1 This Agreement and implementation of the Transfield

Maintenance “World Best Practice Program” is expected to
result in the following benefits—

* Transfield being internationally competitive;
* Reduction in time taken for a total procedure to be

completed through the elimination of non-produc-
tive time eg. peaks and troughs in workload,
excessive handling;

* Reduction in errors and defects through application
of quality systems and effective planning, schedul-
ing and information flow;

* Reduced cost inputs through more efficient use of
Transfield Maintenance personnel and equipment re-
sources.

6.2.2 To ensure the objectives of this Agreement are met the
parties agree that the following strategies form an integral part
of the operations—

* Ensuring that at all times, terms and conditions of
employment will be based upon specific needs of
Transfield Maintenance to meet the client’s needs.

* Transfield Maintenance and its employees will con-
stantly seek and be vigilant of improvements in safety,
methods of production, work organisation, quality
and in other areas which will enhance the effective-
ness of Transfield Maintenance operations.

* The avoidance of any action which disrupts or im-
pedes works, including maintenance, repairs or
capital works by the prompt resolution of employ-
ees’ concerns through effective communication of
relevant information and ideas.

* The parties are committed to the development and
implementation of agreed measures to improve the
general level of attendance and commitment to the
aims of Transfield Maintenance. Unauthorised ab-
senteeism is contrary to such intent.
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* A commitment by Transfield Maintenance to the pro-
vision of appropriate training and career opportunities
to secure performance to full capability.

* Maintenance of standards of conduct and attendance
necessary to ensure a safe and efficient operation.

* The establishment of integrated and multiskilled
Work Teams as the preferred and natural organisa-
tion of Work Groups.

6.2.3 The parties agree that during the life of this Agreement
Transfield Maintenance may trial new working arrangements
to facilitate and accommodate the achievement of the
Objectives and Intent of this Agreement. Such trials may be
carried out by a section or sections of the workforce where the
majority of the employees in that section or sections agree.

6.2.4 The parties commit themselves to honour the full
implementation of this Agreement and understand and accept
that it creates obligations on the parties. The employees will
be expected to cooperate willingly to achieve the objectives of
this Clause, work together, accept change amicably and without
restrictions so that everyone performs to their full capability
and potential—both as individuals and where applicable, as
teams.

6.2.5 The parties are committed to Total Quality Management
(TQM). This will be implemented through Transfield’s Quality
and Productivity Improvement Plan (QPIP), and implemented
through processes of Continuous Improvement (CI).

In particular, it is recognised that the achievement of ongoing
contracts is dependant on continually improving levels of
productivity. The parties to this Agreement realise that
improved levels of productivity during the term of the
Agreement is a prime objective.

7.—WORLD BEST PRACTICE
7.1 The parties agree that World Best Practice is simply the

best way of doing things—it is a process of constantly changing
and adapting to new pressures and work methods. World Best
Practices are not fixed. At any particular point in time, it is the
method of operation to achieve exemplary levels of
performance. World Best Practice is not restricted to an
examination of cost, but also includes quality and timely
completion of work in a safe and efficient manner.

7.2 Transfield Maintenance World Best Practice Programme
includes—

• Understanding and measuring client needs.
• Job redesign through Continuous Improvement Proc-

esses;
• Multiskilled work force;
• Flexible work force, committed to change (working

hours, elimination of demarcation, Process Improve-
ment, etc)

• Employee involvement and participation to achieve
best practice principles;

• Provision of healthy and safe working practices/en-
vironment;

• The achievement of excellence through continuous
improvement;

• Training and Education through the Skills Enhance-
ment Program;

• Employee commitment and satisfaction
7.3 All parties agree that international or other relevant Best

Practices should be identified and adopted in measuring and
improving the efficiency of all workplace functions.

8.—PARTIES BOUND
The Parties to this Agreement are—

Transfield Pty Ltd, Transfield Maintenance in respect to
its employees, whether members of the Union or not,
employed in the classifications referred to in Clause 16.
The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers, Western Austral-
ian Branch (AFMEPKIU), its officers and members.
The Communications, Electrical, Electronic, Energy, In-
formation, Postal, Plumbing and Allied Workers Union
of Australia, Engineering and Electrical Division, West-
ern Australian Branch (CEPU).

For the purposes of negotiating this Agreement a single
bargaining unit was established comprising representa-
tives of the unions listed above.

9.—DEFINITIONS
“Agreement” shall mean the Transfield Maintenance

HBI Agreement.
“Authorised Absence” shall mean any absence from

work, including leave entitlements accruing pursuant to
this agreement, approved by the Employer.

“Commission” shall mean the Western Australian In-
dustrial Relations Commission.

“Employee” shall mean unless otherwise stated, an
employee of Transfield Pty Ltd, Transfield Maintenance.

“Employer” shall mean Transfield Pty Ltd, Transfield
Maintenance.

“Transfield Maintenance” shall mean Transfield Pty Ltd,
Transfield Maintenance.

“Union(s)” shall mean—
• Those Union(s) named in Clause 8 Parties

Bound of this Agreement.

10.—CONSULTATIVE COMMITTEE
10.1 To assist in creating a stable and co-operative

environment for the project, a consultative committee shall be
established which shall operate in accordance with its charter.
It is not the objective of the parties to the agreement that the
committee would over-ride the function and responsibilities
of management.

10.2 Functions Of The Committee
• To increase understanding of the Company’s objec-

tives and plans and to promote a more co-operative
approach to resolving problems.

• To identify problems and work co-operatively to
develop solutions in all areas of work.

• To promote improved industrial relations through
consultation and discussion with a view to minimis-
ing unnecessary lost time through industrial
disputation.

• To consult and consider efficient means to improve
safety, quality assurance and the environmental ef-
fects of the work sites.

• To participate in implementing the Skills Enhance-
ment and Training Program and review of criteria
for the classification levels to suit the requirements
of Transfield Maintenance.

• To contribute to the development of Best Practice
initiatives.

• To ensure propagation of experience, knowledge and
skills at all levels.

10.3 The committee shall consist of equal representation of
employees (elected by the employees) and management.

11.—ENTERPRISE FLEXIBILITY PROVISION
11.1 In this Clause a “relevant union” means an organisation

that—
11.1.1 is party to this Agreement, and
11.1.2 has one or more members employed by the employer

to perform work in workplaces covered by this Agree-
ment.

11.2 At each enterprise or workplace, consultative
mechanisms and procedures shall be established comprising
representatives of the employer and employees. Each relevant
union shall be entitled to be represented.

11.3 The particular consultative mechanism and procedures
shall be appropriate to the size, structure and needs of the
enterprise or workplace.

11.4 The purpose of the consultative mechanisms and
procedures is to facilitate the efficient operation of the
enterprise or workplace according to its particular needs.

11.5 Where agreement is reached at an enterprise or
workplace or with the majority of employees in a section or
sections in the workplace through such consultative
mechanisms and procedures, and where giving effect to such
agreement requires this Agreement, as it applies to the
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enterprise or workplace, to be varied, an application to vary
shall be made to the Commission. The agreement shall be made
available in writing to all employees at the enterprise or
workplace and to the unions party to this Agreement.

11.6 When this Agreement is varied to give effect to an
agreement made pursuant to this Clause, the variation shall
become a schedule to this Agreement and the variation shall
take precedence over any provision of this Agreement to the
extent of any expressly identified inconsistency.

11.7 The agreement must meet the following requirements
to enable the Commission to vary this Agreement to give effect
to it—

11.7.1 that the purpose of the agreement is to make the en-
terprise or workplace operate more efficiently
according to its particular needs,

11.7.2 that the majority of employees covered by the agree-
ment genuinely agree to it, and

11.7.3 that the variation necessitated by the agreement meets
the requirements of a “no disadvantage” test.

12.—AVOIDANCE OF DISPUTES—GRIEVANCE
PROCEDURE

It is a condition of employment and a fundamental
requirement of this Agreement that this clause be observed in
its entirety by all parties to this Agreement.

On all occasions, any issue, grievance or dispute over
any matter between the parties to this Agreement shall be
settled in accordance with this procedure without resorting
to industrial action. This shall apply whether the matter in
dispute relates directly to employment on location or not,
or whether it relates to a matter dealt with by this
Agreement, or not.

The parties recognise the importance of eliminating
interruptions to work and resolving issues by direct
negotiation. Both Transfield Maintenance and employees
will give the earliest possible notice of any issue or problem
which has the potential to create disputation in the
workplace.

12.1 Where a grievance or a dispute arises, the matter will
be initially discussed and resolved between the employee and
the employees immediate supervisor.

12.2 If the issue remains unresolved after discussions outlined
above, the employee (and if the employee so desires, the
appropriate union delegate) and the site manager shall discuss
and resolve the problem.

12.3 If the matter is still unresolved, then it shall be referred
to a senior management representative and the appropriate full
time union official. These parties must initiate steps to resolve
the matter quickly and amicably.

12.4 If the dispute still remains unresolved, either party may
refer the dispute to the Western Australian Industrial Relations
Commission.

12.5 Unless the Parties agree otherwise each step in this
process should be completed within 48 hours and all parties
will make every endeavour to be available to resolve the
grievance or dispute.

12.6 While all the above steps are being undertaken, no
bans or limitations of any nature, either directly or
indirectly are to be placed on the performance of work
subject to this Agreement. In the case of a dispute over the
performance of work the status quo will continue to apply
on the basis of the work practices applying immediately
prior to the grievance or dispute arising. No party shall be
prejudiced simply by the fact that work continued while
the process is being followed.

12.7 Continuity of Operations
It is an express condition of this Agreement and each

employee’s contract of employment that continuity of
services will be provided by Transfield Maintenance to
ensure continuity of the client’s operations. In the event
of a stoppage, for any reason, employees will carry out
such duties as are necessary to provide such continuous
operations. The parties to this Agreement will not be
disadvantaged by continuity of operations; issues and
disputes will be processed through the avoidance of
disputes procedure.

13.—CONTRACT OF EMPLOYMENT
13.1 It is a term and condition of employment and of the

obligation and rights occurring under this Agreement that an
employee shall—

• Perform such work, (including shiftwork) and at any
location, as the employer shall, from time to time,
reasonably require, provided such employees have
been trained to the level of skill and competence re-
quired to perform such duties and have been evaluated
to have the appropriate skills and competence. Where
training is required to enable the employee to under-
take any varied duties, the employee shall undertake
such training within the classification structure of
this Agreement; and

• Recognise the requirement of the employer to have
an appropriate mix of classifications and skills dur-
ing any hours of work; and

• Properly use all appropriate protective clothing and
equipment provided for specified circumstances; and

• Use any technology and perform any duties which
are within the limits of the employee’s skill, compe-
tence and training, that can safely and legally be
performed; and

• Adhere to notified start and finish times for all work
periods; and

• Be required to commence and finish duties as di-
rected at any location; and

• Accept changed work practices and methods and
agreements on such matters that are designed to im-
prove performance, provided agreed consultative
processes are followed; and

• Comply with Client Occupational Health & Safety,
Environmental and Drug and Alcohol Policies in-
cluding testing programs; and

• Comply with the Avoidance of Disputes-Grievance
Procedure provided for in this Agreement.

13.2 Except as hereinafter provided, an employee shall be
deemed to be employed by the week, unless specifically
engaged as a casual employee.

13.3 Employment, for other than a casual employee, will be
on the basis of an initial one (1) month trial period during
which time either party may notify its intention to withdraw
from the contract of employment. A casual employee employed
continuously for a period of one month shall thereafter be
engaged on a weekly basis.

13.4 A contract of employment under this Agreement may
be terminated in accordance with this clause, but this shall not
affect the employer’s right to dismiss an employee without
notice for serious misconduct that justifies summary dismissal
and an employee so dismissed shall be paid wages for time
worked up to the time of dismissal only.

Subject to the provisions of this clause, a party to the contract
of employment may, on any day give to the other party the
appropriate period of notice of termination of the contract and
the contract shall terminate upon the expiry of the notice period.

13.5 Termination Of Employment By The Employer
13.5.1 In order to terminate the employment of an

employee (other than a casual employee or employees
engaged for a specific period of time or for a specific task
or tasks) the employer shall give the employee the
following notice—

Period of Continuous Service Period of Notice
Not more than 1 year 1 week
1 year but less than 3 years 2 weeks
3 years but less than 5 years 3 weeks
5 years and over 4 weeks

13.5.2 An employee who at the time of being given notice is
over 45 years of age and who at the date of termination has
completed two years continuous service with the employer,
shall be entitled to an additional weeks notice to the notice
prescribed above.

13.5.3 Payment in lieu of notice in sub clause 13.5.1 and
13.5.2 shall be made if the appropriate notice is not given.
Provided that employment may be terminated by part of the
period of notice and part payment in lieu thereof.
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13.5.4 In calculating the payment in lieu of notice the
employer shall pay the employee the ordinary wages for the
period of notice had the employment not been terminated.

13.5.5 The period of notice prescribed in this clause shall
not apply in the case of casual employees, or employees
engaged for a specific period of time or for a specific task or
tasks.

13.5.6 For the purpose of this Agreement continuity of service
shall not be broken on account of—

13.5.6.1 any absence from work on account of personal
sickness or accident for which an employee is
entitled to claim sick pay as prescribed by this
Agreement or on account of leave lawfully
granted by the employer or

13.5.6.2 any absence of reasonable cause, proof of
which shall be on the employee.

Provided that in the calculation of continuous service under
this Agreement, any time in respect of which an employee is
absent from work, (except for authorised absences from work
for which employee has an entitlement to be paid), shall not
count as time worked.

13.6 Termination Of Employment By The Employee
13.6.1 The notice of termination required to be given by an

employee (other than a casual employee) shall be one week
unless otherwise agreed between the parties.

13.6.2 If an employee fails to give the required notice or
having given such notice, leaves before the notice expires, the
employee forfeits the entitlement to any monies owing to the
employee under this Agreement except to the extent that those
monies exceed the ordinary wages for the prescribed period of
notice.

13.7 Statement Of Employment
The employer shall, upon receipt of a request from an

employee whose employment has been terminated, provide to
the employee a written statement specifying the period of
employment and the classification or the type of work
performed by the employee.

13.8 Casual Employees
13.8.1 A casual employee is one who is engaged and paid as

such and whose expected term of employment is expected to
be less than one month. A casual employee, for working
ordinary time shall be paid the hourly rate applicable to the
classification of the individual employee concerned, plus
twenty percent (20%).

13.8.2 Casual employees shall not be entitled to any leave
entitlements prescribed in this Agreement.

13.8.3 The period of notice of termination in the case of a
casual employee shall be one hour.

13.9 Absence From Duty
The employer shall be under no obligation to pay for any

day not worked upon which the employee is required to present
for duty, except for authorised absences from work for which
the employee has an entitlement to be paid.

13.10 Standing Down Of Employees
The employer is entitled to deduct payment for any day or

part of a day on which an employee cannot be usefully
employed because of any industrial action by any of the Unions
party to this Agreement, or by any other Association or Union,
or through any breakdown in machinery or any stoppage of
work by cause for which the employer cannot reasonably be
held responsible.

13.11 Abandonment of Employment
13.11.1 The absence of any employee from work for a

continuous period exceeding five (5) working days without
the consent of the employer and/or without notification to the
employer shall be prima facie evidence that the employee has
abandoned their employment.

13.11.2 An employee who is unable to notify the employer
of absence due to unforeseen hospitalisation or similar causes,
shall be given the opportunity to explain the reason for a
specified absence which may lead to reinstatement.

14.—INDUCTION

Prior to or at the commencement of employment, all
prospective employees shall be required to attend and undertake

an induction program given by the Project Manager’s
representative in order to ensure that all employees are familiar
with the operation.

Aspects to be outlined at the induction include but are not
limited to—

• Scope, purpose and work carried out under this
Agreement.

• Familiarisation with, and adherence to, the terms of
employment contained within this Agreement gov-
erning each employee’s contract of employment.

• Adherence to Legislative, Client and Employer safety
standards and requirements including an understand-
ing of Client Safety, Environmental and Drug and
Alcohol Policies.

• Co-operative objectives regarding goals that the
Project Management has for the Contract.

• Specific reference to the application of the Avoid-
ance of Disputes—Grievance Procedure.

• Outline of House Rules, including disciplinary pro-
cedures.

15.—WAGE RATES
The parties to this Agreement commit to the development

and introduction of a Skills Matrix and Skill Enhancement
Program during the first year of the operation of this
Agreement. The overriding intent of such a program is to enable
each employee to complete to the maximum practical extent,
whole jobs, i.e. all of the tasks associated with a particular
job, provided that it is safe, legal, sensible, productive, that
the individual is competent and that it fits the needs of the
employer. The development and introduction of the matrix will
be carried out in conjunction with the Consultative Committee.

In the interim period employees shall be classified in
accordance with the Classification Structure contained in the
Metal Trades (General) Award No 13 of 1965, clause 5 and
shall be paid the following hourly rate—

15.1 Wage Rates
Classification 1/12/97 1/6/98 1/12/98 1/6/99 1/12/99
C8 $17.22 $17.66 $18.15 $18.70 $19.25 $19.80
C9 $16.43 $16.85 $17.33 $17.85 $18.38 $18.90
C10 $15.65 $16.05 $16.50 $17.00 $17.50 $18.00
C11 $14.46 $14.83 $15.25 $15.71 $16.17 $16.63
C12 $13.68 $14.03 $14.42 $14.86 $15.30 $15.73
C13 $12.83 $13.16 $13.53 $13.94 $14.35 $14.76
C14 $12.21 $12.52 $12.87 $13.26 $13.65 $14.04

The rates in the first column apply from the com-
mencement of this Agreement. The rates in the other
columns apply from the beginning of the first pay
period commencing on or after the date shown.

15.2 Allowances
Tool, Location and Leading Hand Allowances (as
applicable) shall be applied and paid as per the ap-
propriate clause in the Metal Trades (General) Award
1966. The rates of pay and allowances provided for
in this Agreement shall be in lieu of all rates of pay
and allowances that would otherwise be applied as
per the awards listed in clause 5 of this Agreement.

15.3 Licence Allowance
A Tradesman who holds, and in the course of em-
ployment, may be required to use a current ‘A’ grade
or ‘B’ grade licence issued pursuant to the relevant
regulation in force at the date of this Agreement un-
der the Electricity Act 1945 shall be paid an allowance
of $14.00 per week.

15.4 Site Allowance
A site allowance of $2.50 per hour (flat) shall be
paid for each hour worked on the work site covered
by this Agreement. The allowance is paid in lieu of
any special rates and provisions and covers all fac-
tors associated with the site including but not limited
to environmental, dust, heat, confined space, height
etc.

15.5 Local Living Subsidy
A local living subsidy of $230.00 per week shall be
paid to employees resident in and maintaining a resi-
dence in the Port Hedland or adjacent area. The
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allowance is paid in lieu of any other payment made
in respect of living and accommodation related ex-
penses and is subject to—

• the employee applying for the allowance and
producing evidence of local residency; and

• advising of any changes that would affect the
eligibility of payment.

The allowance shall be paid on a pro-rata basis in
respect of any week where the employee works less
than a week, except where the period of absence is
paid authorised leave.

15.6 Skills Enhancement & Wage Rate Review
The parties to this Agreement are committed to the
development and introduction of a Skills Enhance-
ment Program so as to provide the opportunity for
employees to progress to a higher skill level and sub-
ject to operational requirements to a classification
level with a commensurate increase in the rate of
pay. This will be developed in conjunction with the
Consultative Committee and any resultant amend-
ments or variations to this Agreement will be
processed through the provisions of clause 11.
Commencing in February 1999 the parties to this Agree-
ment will review the wage rate escalation to consider
replacing or adjusting the 1 June 1999 and 1 December
1999 increases with other factors which may include
movements in CPI and AWE, productivity payments and/
or a combination of these factors. If there is no agreement
reached in relation to these adjustments, the increases set
out in this Agreement will apply.
During the term of this Agreement, the parties may
consider the introduction of an Income Protection
Insurance Scheme, in lieu of part or one of the wage
rate escalation increases set out in sub-clause 15.1
of this clause. The mechanism for giving effect to
agreement in respect to this will be as per clause 11—
Enterprise Flexibility Provision.

15.7 No Extra Claims
15.7.1 The Union party to this Agreement undertakes

that during the period of operation of this
Agreement there shall be no further wage in-
crease sought, or granted, except for those
provided under the terms of this Agreement.

15.7.2 All parties undertake that the terms of the
Agreement will not be used to progress or
obtain similar arrangements or benefits in any
other division or enterprise.

15.7.3 This Agreement shall not operate to cause an em-
ployee to suffer a reduction in ordinary time
earnings, or departures from the standards of the
Commission in regard to hours of work, annual
leave with pay or long service leave with pay.

16.—SUPERANNUATION
In accordance with the requirements of the Superannuation

Guarantee Act the employer shall make the required
contribution of ordinary time earnings for each employee to
the Transfield Retirement Fund or where the employee is a
member to a recognised industry fund.

17.—PAYMENT OF EARNINGS
All monies payable pursuant to this Agreement, shall be paid

fortnightly or other arrangement as agreed between the
employer and the employee by electronic transfer of funds
into an account nominated by the employee with a bank or
other financial institution recognised by the employer. In the
event that the employee refuses to nominate such an account
or closes such account, the employer may pay such monies to
an account, in the name of the employee, nominated by the
employer.

18.—HOURS OF WORK
18.1 Ordinary Hours
The ordinary hours of work shall be an average of 38 per

week, to be worked on one of the following bases—
18.1.1 38 hours within a work cycle not exceeding

seven consecutive days, or

18.1.2 76 hours within a work cycle not exceeding
fourteen consecutive days, or

18.1.3 114 hours within a work cycle not exceeding
twenty one consecutive days, or

18.1.4 152 hours within a work cycle not exceeding
twenty-eight consecutive days

18.2 The ordinary hours of work prescribed may be worked
on any days or all of the days of the week, Monday to Friday
inclusive and, except in the case of shift employees shall be
worked continuously, except for meal breaks, at the discretion
of Transfield Maintenance between 6.00am and 6.00pm provided
that the spread of hours may be altered by mutual agreement
between Transfield Maintenance and the majority of the
employees in the work section or sections concerned.

18.3 Flexible Hours Of Work
To give effect to Transfield’s World Best Practice and

Productivity Improvement Policy, Hours of Work in this
Agreement will be structured in a manner designed to
achieve maximum continuity of operations without
disruption to work flow. Provided always that the re-
adjustment of hours of work do not compromise the actual
lengths of time traditionally allowed for the main meal break.
The operational hours of work will be rostered over a period
of 90 hours per fortnight.

18.4 The ordinary hours of work prescribed herein shall not
exceed ten hours on any day provided that—

18.4.1 In any arrangement of ordinary hours where
the ordinary working hours exceed eight on
any day, the arrangement of hours shall be
subject to agreement between Transfield
Maintenance and the majority of employ-
ees in the work section or sections
concerned; and

18.4.2 By arrangement between Transfield Mainte-
nance, and the majority of employees in the
work section or sections concerned, ordinary
hours not exceeding twelve on any day may
be worked subject to—

a) the employer and the employees con-
cerned being guided by the
Occupational Health and Safety provi-
sions of the A.C.T.U. Code of Conduct
on 12-hour shifts;

b) proper health monitoring procedures
being introduced;

c) suitable roster arrangements being
made; and

d) proper supervision being provided.
18.5 Shift Work
18.5.1 The provisions of this clause apply to shift work.
18.5.2 Transfield Maintenance may roster employees to work

shift work and shall give such employees 24 hours notice of the
commencement of a shift or to change from one shift to another.
Where such notice is not given the appropriate overtime rate
will be paid for all time worked until the expiration of the notice
period

18.5.3 For the purposes of this clause;
— “Afternoon shift” means any shift finishing after 6pm

and at or before midnight.
— “Night shift” means any shift finishing subsequent

to midnight and at or before 8am.
18.5.4 Where a shift commences at or after 11pm on any day,

the whole of that shift shall be deemed, for the purposes of this
Agreement, to have been worked on the following day.

18.5.5 Except at regular change-over of shifts an employee
shall not be required to work more than one shift in each twenty
four hours.

18.5.6 Shift rosters shall specify the commencing and finishing
times of ordinary working hours of the respective shifts. The
method of working shifts and/or the time of commencing and
finishing shifts, once having been determined may be varied as
to all or a section of the employees by agreement between
Transfield Maintenance and the said employees or, in the absence
of agreement by twenty four hours notice by Transfield
Maintenance.
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18.5.7 Where any work is carried out on shifts, other than day
shift, and less than five consecutive afternoon or five consecutive
night shifts are worked then employees employed on such
afternoon or night shifts shall be paid at overtime rates.

Provided that where the ordinary hours of work normally
worked are worked on less than five days then the provisions
above shall be as if that number of consecutive shifts were
substituted for five consecutive shifts.

The sequence of work shall not be deemed to be broken under
the preceding paragraph by reason of the fact that work is not
carried out on a Saturday or Sunday or any other day that
Transfield Maintenance observes a shut down for the purposes
of allowing a 38 hour week, or on any holiday.

18.5.8 Employees working on afternoon or night shift shall
be paid, for such shift fifteen percent more than the employee’s
ordinary rate prescribed by this Agreement.

18.5.9 Employees working on the afternoon or night shift will
be entitled to a meal break of twenty minutes without loss of
pay.

19.—OVERTIME
19.1 Except as herewith provided, all time worked in excess

of or outside of the ordinary working hours on any day, shall
be paid for at the rate of time and a half for the first two hours
and double time thereafter.

19.2 Work on a Sunday or commencing after noon on a
Saturday shall be paid at double time.

19.3 Work on a public holiday shall be paid at the rate of
double time and a half.

19.4.1 When overtime work is necessary it shall, wherever
reasonably practicable be so arranged that employees have at
least ten consecutive hours off duty between the work on
successive days.

19.4.2 An employee who works so much overtime between
the termination of ordinary work on one day and the
commencement of ordinary work on the next day that the
employee has not had at least ten consecutive hours off duty
between those times shall, subject to this paragraph, be released
after completion of such overtime until the employee has had
ten consecutive hours off duty without loss of pay for ordinary
working time occurring during such absence.

19.4.3. If, on the instructions of the employer, such an
employee resumes or continues work without having had such
ten consecutive hours off duty, the employee shall be paid at
double time rates until the employee is released from duty for
such period and shall then be entitled to be absent until the
employee has had ten consecutive hours off duty without loss
of pay for ordinary working time occurring during such
absence.

19.4.4 The provisions of this subclause are equally applicable
to an employee called into work on a Sunday or holiday
immediately preceding an ordinary working day.

19.4.5 Overtime worked as a result of a recall shall not be
regarded as overtime for the purpose of this sub-clause, when
the actual time worked is less than the minimum paid hours.

19.5 When an employee is recalled to work after leaving the
job they shall be paid at least four hours at the applicable
overtime rate. Where an employee is recalled to work they
may be required to carry out any other work or tasks in addition
to those associated with the purpose of the recall.

19.6.1 Subject to the provisions of sub-clause 19.6.2 of this
subclause, an employee required to work overtime for more than
one and a half hours shall be supplied with a meal by the employer
or be paid the appropriate allowance as provided in Clause
14(3)(f) of the Metal Trades (General) Award No 13 of 1965.

19.6.2 The provisions of subclause 19.6.1 do not apply in
respect of any period of overtime for which the employee has
been notified on the previous day or earlier that they will be
required—

20.—REDUNDANCY
20.1 Discussions Before Termination
20.1.1 Where an employer has made a definite decision that

the employer no longer wishes the job the employee has been
doing done by anyone and that decision may lead to termination
of employment, the employer shall hold discussions with the
employees directly affected and with their union or unions.

20.1.2 The discussion shall take place as soon as is practicable
after the employer has made a definite decision which will
invoke the provisions of paragraph 21.1.1 of this subclause
and shall cover among other things, any reasons for the
proposed terminations, measures to avoid or minimise the
terminations and measures to minimise any adverse affect of
any terminations on the employees concerned.

20.1.3 For the purpose of such discussion the employer shall
provide in writing to the employees concerned and their union
or unions, all relevant information about the proposed
terminations including the reasons for the proposed
terminations, the number and categories of employees likely
to be affected and the number of employees normally employed
and the period over which the terminations are likely to be
carried out. Provided that the employer shall not be required
to disclose confidential information the disclosure of which
would be inimical to the employer’s interests.

20.2 Transfer To Lower Paid Duties
Where an employee is transferred to lower paid duties for

reasons set out in paragraph 20.1.1 of this clause the employee
shall be entitled to the same period of notice of transfer as the
employee would have been entitled to had the employment
been terminated, and the employer may at the employer’s
option, make payment in lieu thereof of an amount equal to
the difference between the former ordinary weekly rate of wage
and the new lower ordinary weekly rate of wage for the number
of weeks of notice still owing.

20.3 Severance Pay
In addition to the period of notice prescribed for ordinary

termination in subclause 13.5, an employee whose employment
is terminated for reasons set out in subclause 20.1 hereof shall
be entitled to the following amount of severance pay in respect
of a continuous period of service.

Period of Continuous Service Severance Pay
Up to one year Nil
1 year and up to completion of 2 years 4 weeks’ pay
2 years and up to completion of 3 years 6 weeks’ pay
3 years and up to completion of 4 years 7 weeks’ pay
4 years and over 8 weeks’ pay

(“Weeks’ pay” means the ordinary time rate of pay for the em-
ployee.)

20.4 Employee Leaving During Notice
An employee whose employment is to be terminated for

reasons set out in paragraph 20.1.1 of this clause may terminate
employment during the period of notice and, if so, shall be
entitled to the same benefits and payments under this clause
had the employee remained with the employer until the expiry
of such notice. Provided that in such circumstances the
employee shall not be entitled to payment in lieu of notice.

20.5 Alternative Employment
The employer, in a particular redundancy case, may make

application to the Commission to have the general severance
pay prescription varied if Transfield Maintenance obtains
acceptable alternative employment for an employee.

20.6 Time Off During Notice Period
During the period of notice of termination of employment

given by the employer, an employee whose employment is to
be terminated for reasons set out in paragraph 20.1.1 of this
clause shall for the purpose of seeking other employment shall
be entitled to be absent from work during each week of notice
up to a maximum of eight ordinary hours without deduction
of pay.

20.7 Employees With Less Than One Year’s Service
Except as provided for in this sub-clause this clause shall

not apply to employees with less than one year’s continuous
service and the general obligation on the employer should be
no more than to give relevant employees an indication of the
impending redundancy at the first reasonable opportunity and
to take such steps as may be reasonable to facilitate the
obtaining by the employees of suitable alternative employment.

Employees with less than one year’s continuous service shall,
where their employment is terminated for reasons other than
misconduct, be entitled to severance pay of $25.00 for each
completed week of service up to maximum of two weeks pay
(ordinary hours at the ordinary hourly rate, excluding
allowances.)
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20.8 Employees Exempted
This clause shall not apply where employment is terminated

as a consequence of serious misconduct that justifies summary
dismissal, or in the case of casual employees, apprentices or
employees engaged for a specific period of time or for a
specified task or tasks.

20.9 Leave Reserved
Leave is reserved to the parties to seek to vary this clause to

put into effect variations that arise as a consequence of general
standard decisions of the Western Australian Industrial
Relations Commission.

21.—ANNUAL LEAVE
21.1 Except as hereinafter provided a period of four

consecutive weeks leave with payment as prescribed in
subclause 21.2 hereof shall be allowed annually to an employee
by the employer after a period of twelve months continuous
service with that employer.

21.2 An employee before going on leave shall be paid the
wages the employee would have received in respect of the
ordinary time the employee would have worked had the
employee not been on leave during the relevant period plus a
loading of 17 1/2%.

21.3 If any public holiday falls within an employee’s period
of annual leave and is observed on a day which in the case of
that employee would have been an ordinary working day there
shall be added to that period one day being an ordinary working
day for each such holiday observed as aforesaid.

21.4 An employee whose employment terminates after the
employee has completed a twelve monthly qualifying period
and who has not been allowed the leave prescribed under this
clause in respect of that qualifying period shall be given
payment unless—

21.4.1 the employee has been justifiably dismissed for
misconduct; and

21.4.2 the misconduct for which the employee has been
dismissed occurred prior to the completion of that qualifying
period.

21.5 If, after one month’s continuous service in any qualifying
twelve monthly period an employee lawfully leaves the
employment or the employment is terminated by the employer
through no fault of the employee, the employee shall be paid
2.923 hours pay in respect of each completed week of
continuous service. The leave loading shall not apply to
proportional leave on termination; except in the case of an
employee whose employment is terminated by the employer
for any cause other than misconduct.

21.6 Any time in respect of which an employee is absent
from work except time for which the employee is entitled to
claim sick pay or time spent on holidays or annual leave as
prescribed by this award shall not count for the purpose of
determining the employee’s right to annual leave.

21.7 In the event of an employee being employed by an
employer for portion only of a year, the employee shall only
be entitled, to such leave on full pay as is proportionate to the
employee’s length of service during that period with such
employer, and if such leave is not equal to the leave given to
the other employees the employee shall not be entitled to work
or pay whilst the other employees of such employer are on
leave on full pay.

21.8 An employee, resident north of the 26th parallel of
south latitude, who proceeds on annual leave is entitled to
travel assistance in accordance with the following
provisions—

21.8.1 When an employee proceeds on annual leave
the employee shall be entitled to travel assist-
ance in the form of a return economy class air
ticket to Perth or reimbursement of actual
travel costs up to the value of a return economy
class airfare to Perth.

21.8.2 The entitlement to travel assistance shall ap-
ply after 12 months continuous service and
thereafter after each subsequent 12 months
continuous service and an eligible employee
shall be entitled to claim travel assistance in
respect to two trips per annum in relation to
annual leave.

21.8.3 An employee whose spouse and/or dependants
(under 18 years of age) reside with the em-
ployee shall be entitled to travel assistance in
accordance with the provision of sub clauses
21.8.1 and 21.8.2 provided that neither the
spouse or dependants are entitled to any other
form of travel assistance.

21.8.4 It is a condition of this clause that the benefits
apply only if the employees contract of em-
ployment continues after the leave is
completed. If an employee fails to resume
work on completion of the leave, Transfield
shall deduct the cost of such travel assistance
from any moneys due to the employee.

21.9 The provisions of this clause shall not apply to casual
employees.

22.—SICK LEAVE
22.1 An employee shall be entitled to payment for non-

attendance on the ground of personal ill health or injury for
one sixth of a week’s pay for each completed month of service.

22.2 Payment hereunder may be adjusted at the end of each
accruing year, or at the time the employee leaves the service
of the employer, in the event of the employee being entitled
by service subsequent to the sickness in that year to a greater
allowance than that made at the time the sickness occurred.

22.3 The unused portion of the entitlement prescribed in
22.1.1 in any accruing year shall be allowed to accumulate
and may be availed of in the next or any succeeding year.

22.4 In order to acquire entitlement to payment in accordance
with this clause the employee shall as soon as reasonably
practicable advise the employer of their inability to attend for
work, the nature of the illness or injury and the estimated
duration of the absence. Provided that such advise other than
in extraordinary circumstances shall be given to the employer
within 24 hours of the commencement of the absence.

22.5 No employee shall be entitled to the benefit of this clause
unless they produce proof to the satisfaction of the employer
of such sickness provided that the employer shall not be entitled
to a medical certificate for absences of less than three
consecutive working days unless the total of such absences
exceeds five days in any one accruing year.

22.5.1 Subject to the provisions of this subclause, provisions
of this clause apply to an employee who suffers personal ill
health or injury during the time when they are absent on annual
leave and an employee may apply for and the employer shall
grant paid sick leave in place of paid annual leave.

22.5.2 Application for replacement shall be made within
seven days of resuming work and then only if the employee
was confined to his place of residence or a hospital as a result
of personal ill health or injury for a period of seven consecutive
days or more and produces a certificate from a registered
medical practitioner that they were so confined. Provided that
the provisions of this paragraph do not relieve the employee
of the obligation to advise the employer in accordance with
22.3 of this clause if they are unable to attend for work on the
working day next following their annual leave.

22.5.3 Replacement of paid annual leave by paid sick leave
shall not exceed the period of paid sick leave to which the
employee was entitled at the time they proceeded on annual
leave and shall not be made with respect to fractions of a day.

22.5.4 The provisions of this clause with respect to payment
do not apply to employees who are entitled to payment under
the Workers’ Compensation Act.

22.4 The provisions of this clause do not apply to casual
employees.

23.—BEREAVEMENT LEAVE
23.1 An employee (other than a casual employee) shall, on

the death within Australia of a wife, husband, father, mother,
father-in-law, mother-in-law, brother, sister, child or step-child
be entitled, on notice, to leave up to and including the day of
the funeral of such relation and such leave shall be without
deduction of pay for a period of not exceeding the number of
hours worked by the worker in three ordinary working days.
Proof of such death shall be furnished by the employee to the
satisfaction of the employer.
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23.2 Payment in respect of compassionate leave is to be made
only where the employee otherwise would have been on duty
and shall not be granted in any case where the employee
concerned would have been off duty in accordance with his
roster, or on long service leave, annual leave, sick leave,
worker’s compensation, leave without pay, holiday, or a special
day off.

23.3 For the purposes of this clause, the words “wife” and
“husband” shall include a person who lives with the employee
as a de facto wife or husband.

24.—JURY SERVICE
24.1 An employee (other than a casual employee) required

to serve on a jury shall, as soon as possible after being
summonsed to serve, notify the employer and provide proof
of attendance.

24.2 An employee required to serve on a jury shall be granted
leave of absence by the employer, without loss of pay, but
only for the period required to enable the employee to carry
out their duties as a juror. Any fees paid to an employee for
jury service shall be refunded to the employer.

25.—LONG SERVICE LEAVE
The Long Service Leave provisions set out in Volume 77 of

the Western Australian Industrial Gazette at pages 1 to 4
inclusive shall apply to employees covered by this Agreement.
Except in the case where contributions are being made on behalf
of employees pursuant to the Construction Industry Portable
Long Service Leave Act 1985.

26.—PARENTAL LEAVE
26.1 The provisions of Schedule 14, Parental Leave of the

Industrial Relations Act (Commonwealth) 1988 (the Act) are
incorporated into the terms of this Agreement.

26.2 For the purposes of this clause, the term Parental Leave
shall include an entitlement to maternity leave, paternity leave
and adoption leave.

27.—PUBLIC HOLIDAYS
27.1 An employee is entitled to the following days which will

be observed as holidays without deduction of pay, namely—
New Years Day
Australia Day
Good Friday
Easter Monday
Anzac Day
Labour Day
Foundation Day
Sovereign’s Day
Christmas Day
Boxing Day

Provided further that for an employee (other than employed
offshore) employed north of the 26th parallel of south latitude,
Australia Day, Easter Monday, Foundation Day, Sovereign’s
Birthday and Boxing Day shall not be holidays, but in lieu thereof
there shall be added one week to the annual leave. Other public
holidays may be substituted for those listed herein in order to
comply with the Client site practices.

27.2 When any of the days mentioned above falls on a Saturday the
holiday shall be observed on the succeeding Monday and when Boxing
day falls on a Sunday or Monday the holiday shall be observed on the
respective succeeding day. In each case the substituted day shall be a
holiday without deduction of pay and the day for which it is substituted
shall be regarded as an ordinary day.

27.3 By arrangement, Transfield Maintenance and employees
may agree to substitute another day for any of the public holidays
nominated above. Provided that an employee who works on a
day which otherwise would have been a public holiday will be
paid the ordinary rates for that day. In this case, the substituted
day will be granted without deduction of pay. In all other cases
the day of observance for any holidays mentioned in sub clause
27.1 shall be the day gazetted in the Western Australian
Government Gazette.

27.4 The provisions of this clause shall not apply to casual
employees.

28.—TRAVELLING AND ACCOMMODATION
28.1 Where an employee is engaged by the employer other

than in the locality in which work is being carried out under this

agreement and the employee is directed to proceed to that locality
and following the completion of the work return to the place of
engagement or where an employee is advised to travel to the
locality on an offer that employment would be offered on arrival,
the employer shall provide transport or fares and reasonable
expenses, including where required transport of tools.

28.2 The employee shall be paid at the ordinary rate of payment
for the time up to a maximum of eight hours in any one day
incurred in travelling pursuant to the employer’s direction.

28.3 Where distant employees are engaged for shut downs
etc. suitable board and lodging will be supplied by the
employer.

29.—PROTECTIVE EQUIPMENT
29.1 Transfield Maintenance shall have available a sufficient

supply of protective equipment (eg. goggles, glasses, mitts,
aprons, leggings, sleeves, gumboots, ear protectors, helmets)
for use by employees, when engaged on work for which some
protective equipment is reasonably necessary.

29.2 Where protective equipment is provided it shall be used
in the appropriate way and the employee shall sign an
acknowledgment on receipt of the equipment and shall be
responsible to ensure it is returned to the employer when finished
using it or on leaving employment.

Transfield Pty Ltd—Transfield Maintenance (W.A.)
Signed:....Barry Sampson....(signed)
Date. 30/6/97
Name:.....BARRY SAMPSON......
Witness:....(indecipherable)....

The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers, Western
Australian Branch.
Signed:...J. Sharp-Collett....(signed)....
Date. 2/7/97
Name:.....J. SHARP-COLLETT.... Common Seal
Witness:......................................

The Communication, Electrical, Electronic, Energy,
Information, Postal, Plumbing and Allied Workers Union
of Australia, Engineering and Electrical Division,
Western Australian Branch.
Signed:.....W.E. Game.....(signed)....
Date.................
Name:....W.E. GAME...... Common Seal
Witness:.....David Sproule......(signed).....D. R. Sproule

TUBEMAKERS WATER, STEEL PIPELINE
SYSTEMS, KWINANA MANUFACTURING JOINT

ENTERPRISE DEVELOPMENT AGREEMENT.
No. AG 145 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Tubemakers of Australia Limited t/a Tubemakers Water,
Steel Pipeline Systems, Kwinana Manufacturing

and

Communications, Electrical, Electronic, Energy,
Information, Postal, Plumbing and Allied Workers Union of
Australia, Engineering and Electrical Division, WA Branch

Tubemakers Water, Steel Pipeline Systems, Kwinana
Manufacturing Joint Enterprise Development Agreement.

No. AG 145 of 1997.
31 July 1997.

Order.
HAVING heard Mr D. R. Sproule as agent for the Applicant
and Mr J. D. Fiala as agent for the Respondent, and by consent,
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the Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—

THAT the agreement made between the parties in the
terms of the following schedule and lodged in the Com-
mission on the 14 July 1997 entitled Tubemakers Water,
Steel Pipeline Systems, Kwinana Manufacturing Joint
Enterprise Development Agreement be registered as an
industrial agreement.

(Sgd.) G. L. FIELDING,    
[L.S.] Senior Commissioner.

———

Schedule.

TUBEMAKERS WATER
STEEL PIPELINE SYSTEMS

KWINANA MANUFACTURING

1.—TITLE
Tubemakers Water, Steel Pipeline Systems, Kwinana

Manufacturing Joint Enterprise Development Agreement

2.—ARRANGEMENT
This Agreement shall be arranged as follows—

 1. Title
 2. Arrangement
 3. Parties Bound
 4. Market Forces
 5. Joint Development Concept
 6. Mission
 7. Vision
 8. Function & Role of Teams
 9. Objectives
10. Key Performance Indicators
11. Commitment to Agreement
12. Award Re-classification
13. Long Service Leave
14. Learning Program
15. Duration of Agreement
16. Remuneration
17. Redundancy
18. Dispute Settlement Procedure
19. Fixed Term Contract
20. Relationship with Parent Award
21. Signatories

3.—PARTIES BOUND
3.1 The parties to this agreement shall be Tubemakers Water,

Steel Pipeline Systems, Kwinana Manufacturing (Tubemakers)
and Communications, Electrical, Electronic Energy,
Information, Postal, Plumbing and Allied Workers Union of
Australia, Engineering and Electrical Division, Western
Australian Branch.

3.2 This agreement applies to approximately forty five (45)
employees employed by Tubemakers.

4.—MARKET FORCES
4.1 Tubemakers Water, Kwinana, manufactures steel pipe-

lines for the Australian water and waste water market, and
API Line pipe for the oil and gas industry.

4.2 The business services major water authorities and water
and waste water projects.

4.3 The business competes directly with other pipeline ma-
terial suppliers, such as ductile iron, PVC and GRP and
overseas interests, especially New Zealand.

4.4 Competition is very aggressive and there is little oppor-
tunity to pass on price increases to the customer and so the
business must become more efficient.

5.—JOINT DEVELOPMENT CONCEPT
5.1 For the reasons expressed in clause four (4), and to ensure

the long term viability for Tubemakers, the parties and
employees agree that we must work together to continuously
improve Customer Satisfaction and World Class Operating
Performance, so that we might sustain our competitive edge.

5.2 The parties and employees agree to work to remove any
barriers which inhibit progress on these themes, thus giving
us the ability to respond faster than our competitors to the
customers valid requirements.

5.3 The parties and employees agree that by working together
to continually improve the business, joint benefits will result.

6.—MISSION
6.1 Tubemakers Water, Steel Pipeline Systems, (of which

Kwinana Manufacturing is an important part) aim is to be the
leading Australian supplier of water and waste water steel
pipelines systems to best international standards, satisfying
its customers needs, through the optimum use of its resources.

7.—VISION
7.1 The vision for Tubemakers is to be one business team,

comprising three work area teams and one support team which
dynamically interact. These teams made up of highly skilled
employees who continually interact with each other, assuming
the responsibility for and continual improvement of the
processes within their work areas, so as to achieve the business
mission.

7.2 When and where identified by the support team, Focus
groups shall be formed to concentrate on specific improvement
opportunities, to assess, measure and initiate improvements.

WORK AREA TEAMS

The concept of teamwork is paramount to the success of the
business.

8.—FUNCTION & ROLE OF TEAMS
WORK AREA TEAMS
8.1 Work Area Team (WAT) is comprised of those employees

that are typically associated with a natural work group together
with appointed members of the Support team. (Maintenance
tradespeople, and Co-Ordinators) i.e. Shell, Yard, Treatment.

8.2  These teams shall meet approximately once per month
to assess problems associated with their area and develop/re-
view action plans.

8.3 Members are to be actively involved in the development
and implementation of area improvements.

8.4 Support Team
The Support team is a ‘resource pool’ comprised of

maintenance personnel, Co-Ordinators, accounts and
management staff. Its main objective is to aid the WAT and
Focus groups to achieve team goals and work towards the
continuous improvement of production processes. Where
practical, the Support team shall ensure the implementation of
WAT and Focus group recommendations.

This team shall continue to identify and action improvements
as required.

The Consultative team shall form part of this ‘team’.
Typical services and resources that the Support Team can

provide are—
* business management expertise
* proper communication of external customers valid

requirements to work areas
* production planning expertise
* technical expertise
* human resources
* administration services
* process improvement analysis
* monitoring of WAT performance through the Con-

sultative Team
The flexibility of the Support Team between functional areas

is also paramount to the concept of a small highly skilled
leadership team.

8.5 Focus Group
When a specific area for improvement is identified by the

Support team or WAT, a Focus group shall be established. It
shall be comprised of individuals that are directly involved in,
or impacted by the given improvement area.
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These groups should include relevant maintenance/support
team members.

They will be supplied with a task guideline and deadline for
recommendations.

The recommendations shall be reviewed by the Consultative
team prior to disbandment of group.

9.—OBJECTIVES
9.1 The objectives of this agreement are to—

(a) maintain and improve, where possible, upon the
Enterprise Agreement of 26 July 1995 contained
in the Tubemakers Water, Kwinana Development
Plan.

(b) improve the current performance of Tubemakers.
(c) unite all Tubemakers, Kwinana employees in a com-

mon commitment to—
* achieve competitive advantage through con-

tinuously improving plant uptime, skill levels,
product quality and flexibility to meet cus-
tomer requirements.

* foster the building of team work and respon-
sibility for area processes.

* foster an obsession for elimination of waste
and error.

* develop pride in the workplace.
* foster a commitment to focus on and improve

plant KPI’s.

10.—KEY PERFORMANCE INDICATORS
10.1 The key performance indicators (KPI’s) are a measure

of the progress toward achieving the objectives set out in
Clause 9.

10.2 Key Performance Indicators were included in the
previous Enterprise Agreement. A formal review of this
Agreement and these indicators is included in the Tubemakers
Water, Kwinana Development Plan.

10.3 The Support team, through consultation with the
Consultative team, shall provide direction on the development
and monitoring of KPIs. These KPIs shall be regularly reviewed
to monitor site progress.

10.4 The aim being to continuously improve so as to bridge
the gap between current performance and that of Best Prac-
tice.

10.5 Best practice targets shall be listed along side site
targets.

10.6 Best practice is a concept adopted by Tubemakers and
other industries by which to measure and compare performance.
Best practice targets are set by comparing our operation to
that of comparable operations within Australia and overseas.

10.7 As a guide to the need for the development of relevant
key performance indicators the following comments are
provided—

In the business we sell production time. If we can pro-
duce more pipe in the available time then we have the
opportunity to gain more work. Obviously, quality and
safety cannot be compromised.
Each WAT therefore needs to focus on—

* improved safety performance
* improving production rates
* eliminating breakdowns
* reducing changeover time
* improving material yields

10.8 Improvements in these areas are directly reflected in
chosen KPIs.

10.9 Whatever is stopping the process should be investigated
and action taken to eliminate the root cause.

10.10 Factors which the Work Area’s can influence
are—

* Safety performance and housekeeping.
* The workforce flexibility.
* Flexibility associated with changeovers and minor

maintenance within the work area.
* Focus on downstream customer.

* Team working on breakdown causes, within their control,
competency and, skill and as long as is safe and legal.

* Changeover times.
* Product quality and rework.
* Continue to improve conditions in working environment.

10.11 The success of the Kwinana group will be directly
reflected in the site KPI’s.

10.12 These agreed KPI’s will be formally reviewed by the
Consultative Team on a monthly basis (or more often if
required) and necessary corrective actions implemented to
ensure continuous improvement. Communication of all KPI’s
will be to all employees on a monthly basis.

11.—COMMITMENT TO AGREEMENT
11.1 The parties and employees remain committed to the

previous Enterprise Agreement and have agreed a further list
of specific items aimed at improving productivity and flexibility
as part of this Agreement.

11.2 This list is an integral part of this Agreement and is
detailed in the Tubemakers Water, Development Plan.

11.3 The parties and employees also agree that they will do
all possible to ensure the people they represent are committed
to the spirit of this Agreement. To this end, it is intended that
all employees receive a copy of this agreement.

12.—AWARD CLASSIFICATION
The following classifications and rates of pay shall apply in

lieu of those specified in the Steel Fabrication Industry Order.
Wage Group—C8
Engineering Tradesperson Special Class Level 1
(Relativity to C10—110%)
Base Rate—$663.34

Wage Group—C9
Engineering Tradesperson Level 11 or equivalent
(Relativity to C10—105%)
Base Rate—$633.19

Wage Group—C10
Engineering Tradesperson Level 1 or equivalent
Base Rate—$603.04

Wage Group—C11
Production Employee Level IV
(Relativity to C10—92.4%)
Base Rate—$557.21

Wage Group—C12
Production Employee Level III
(Relativity to C10—87.4%)
Base Rate—$527.06

Wage Group—C13
Production Employee Level II
(Relativity to C10—82%)
Base Rate—$494.49

13.—LONG SERVICE LEAVE
13.1 It is agreed that long service leave entitlements shall

remain the same and in accordance with Clause (7) Period of
Leave in the Steel Fabrication Industry Order.

14.—LEARNING PROGRAM
14.1 It is recognised by all parties that, for Tubemakers to

function as outlined in the Vision, there must be a structured
in-house learning program.

14.2 It is further agreed that there will be a sharing of learned
skills among all individuals. This transfer of knowledge is seen
as a key activity in achieving the flexibility described in the
Objectives.

14.3 The Support team, through consultation with the
Consultative team shall identify the external training
requirements to ensure appropriate skills are met and
developed.

14.4 Modular training detailed in the Tubemakers Water,
Kwinana Development Plan is provided as a guide to those
individuals who wish to pursue a formal Engineering
Production Classification. These modules have been selected
as those which best compliment the Tubemakers production
and environment.
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14.5 Modular training recommended for tradespeople as per
the Metal Trades (General) Award, considered to be directly
relevant to the Tubemakers work environment and skills
development of qualified tradespeople.

14.6 In-house training shall be in accordance with, and to a
level of, that detailed in the Tubemakers Water, Kwinana
Development Plan to enable the Kwinana group to function as
outlined in the Vision.

14.7 Where necessary, competency based assessment
shall be developed through the Consultative Team and used
to reassess and re-classify individuals who are not covered,
or exceed, the categories ‘detailed’ in the classification
structure.

14.8 The skills identified have been linked to the career path
classification of the Metal Trades (General) Award.

15.—DURATION OF AGREEMENT
15.1 This Agreement shall apply until 30 June 1999.
15.2 Renegotiation of the following Agreement shall

commence 3 months prior to this date, with a genuine
commitment from both parties to work together in good faith
to have this Agreement in place by 1 July 1999.

16.—REMUNERATION
16.1 Remuneration increases are as follows—

DATE  AMOUNT OF INCREASE
1 July 1997  3%
1 January 1998  2%
1 July 1998  3%
1 January 1999  2%

Total  10%

16.2 The first increase is available in the first full pay period
after the 1 July 1997 on obtaining commitment, via the
signatures of the parties, further increases will be the first full
pay period after dates shown.

16.3 The increases in 16.1 from 1 January 1998 shall apply
to the rates expressed in Clause 12 Award Classification. The
rates expressed in Clause 12 are already inclusive of the 3%
for 1 July 1997.

16.4 There shall be no further increases over the 10% for the
life of this Agreement.

17.—REDUNDANCY
17.1 In the event of a down turn in business resulting in

employees being made redundant, the following package will
apply—

• An employee must have completed six (6) months
continuous service to qualify.

• Payment of ten (10) weeks plus four (4) weeks in
lieu of notice.

• Two and a half (2 ½) weeks payment for every com-
pleted years service.

• If any employee has not completed six (6) months
service, payment will be in accordance with the Metal
Trades (General) Award.

• The provisions of this Clause shall not only apply to
any employee engaged as a casual employee, appren-
tice or where engaged for a specific time or for a
specific task or tasks.

18.—DISPUTE SETTLEMENT PROCEDURE
18.1 The following procedure shall occur in the event of a

local dispute—
• Discussions to take place between the shop

steward Coordinator and the Manufacturing
Manager.

• All facts of the dispute to be documented and given
to Tubemakers.

• In order to allow for resolution of disputes there shall
be an avoidance of work stoppages whilst the dis-
pute is being resolved, and agreed procedures being
followed.

• If necessary the Consultative Team will meet as soon
as practicably possibly to resolve the dispute.

• The Union Organiser will be involved if re-
quired.

• If the matter cannot be resolved through the above
discussions, it shall be referred to the W.A.I.R.C. for
conciliation and if necessary arbitration.

19.—FIXED TERM CONTRACT
19.1 During this agreement, if additional labour is required

the term of service will be contract based. If this service exceeds
six (6) months, the consultative team will review the length of
contract, contract service not to exceed twelve (12) months.
Termination of anyone on a fixed term contract or employed
for a specified task or tasks will be in accordance with the
Metal Trades (General) Award.

20.—RELATIONSHIP WITH PARENT AWARD AND
ORDER

20.1 Consistent with the purpose of the Agreement and the
commitment of the parties and employees, it is not intended to
erode current conditions of employment as described in the
Metal Trades (General) Award and the Steel Fabrication
Industry Order or the previous Enterprise Agreement. However
where there is any inconsistency between the provisions of
this agreement and the provisions of the parent award or order,
the provisions of this agreement shall apply to the extent of
the inconsistency.

Any intended changes will be the subject of discussion and
agreement between the parties.

21.—SIGNATORIES
J.D. Fiala 9-7-97

Joe Fiala (Organiser) Date
 Communications,

 Electrical, Electronic
Energy, Information,

Postal, Plumbing & Allied
Workers Union of Australia,
Engineering & Electrical
Division, Western Australian

Branch.

David J. Clark 9-7-97
David J. Clark (Manager) Date
Tubemakers Water Steel

Pipeline Systems Kwinana
Manufacturing

G. Rea 9.7.97
Gary Rea (Consultative Date

Team Member)

Eric Joesbury 9-7-97
 Eric Joesbury (Shop Steward) Date
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PUBLIC SERVICE
ARBITRATOR—

Awards/Agreements—
Variation of—

GOVERNMENT OFFICERS SALARIES,
ALLOWANCES AND CONDITIONS AWARD 1989.

No. PSA A3 of 1989.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Civil Service Association of Western Australia
(Incorporated)

and

Albany Port Authority and Others.

No. P 11 of 1997.

Government Officers Salaries, Allowances and Conditions
Award 1989.

COMMISSIONER J.F. GREGOR.

2 July 1997.
Order.

HAVING heard Ms F. Bajrovic on behalf of the first named
party and Mr B. J. Kirwan on behalf of the second named
party, and by consent, the Commission, pursuant to the powers
conferred on it under the Industrial Relations Act, 1979, hereby
orders—

THAT the Government Officers Salaries, Allowances
and Conditions Award 1989, be varied in accordance with
the following Schedule and that such variation shall have
effect from the beginning of the first pay period com-
mencing on or after 1 July 1997.

(Sgd.) J. F. GREGOR,    
[L.S.] Commissioner.

———

Schedule.
Schedule O—Annual Interstate Allowance Rates. Delete

Schedule O of this clause and insert in lieu thereof the
following—

SCHEDULE O—ANNUAL INTERSTATE
ALLOWANCE RATES

Single With Dependents
$ $

Adelaide 1,912 2,605
Brisbane 2,069 2,760
Melbourne 2,160 3,195
Sydney 3,333 3,947

The allowance prescribed in this Schedule will operate on
and from the 1st day of July 1997.

GOVERNMENT OFFICERS SALARIES,
ALLOWANCES AND CONDITIONS AWARD 1989.

No. PSA A3 of 1989.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Civil Service Association of Western Australia
(Incorporated)

and

Albany Port Authority and Others.

No. P 18 of 1997.

Government Officers Salaries, Allowances and Conditions
Award 1989.

COMMISSIONER J.F. GREGOR.

2 July 1997.
Order.

HAVING heard Ms F. Bajrovic on behalf of the first named
party and Mr B. J. Kirwan on behalf of the second named
party, and by consent, the Commission, pursuant to the powers
conferred on it under the Industrial Relations Act, 1979, hereby
orders—

THAT the Government Officers Salaries, Allowances
and Conditions Award 1989, be varied in accordance with
the following Schedule and that such variation shall have
effect from the beginning of the first pay period com-
mencing on or after 1 July 1997.

(Sgd.) J. F. GREGOR,    
[L.S.] Commissioner.

———

Schedule.
Clause 38.—Relieving Allowance. Delete the amount of

$123.00 wherever it appears in paragraph (d) of subclause (1)
of this clause and insert in lieu thereof the following—

$124.00

GOVERNMENT OFFICERS SALARIES,
ALLOWANCES AND CONDITIONS AWARD 1989.

No. PSA A3 of 1989.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Civil Service Association of Western Australia
(Incorporated)

and

Albany Port Authority and Others.

No. P 19 of 1997.

Government Officers Salaries, Allowances and Conditions
Award 1989.

COMMISSIONER J.F. GREGOR.

2 July 1997.
Order.

HAVING heard Ms F. Bajrovic on behalf of the first named
party and Mr B. J. Kirwan on behalf of the second named
party, and by consent, the Commission, pursuant to the powers
conferred on it under the Industrial Relations Act, 1979, hereby
orders—

THAT the Government Officers Salaries, Allowances
and Conditions Award 1989, be varied in accordance with
the following Schedule and that such variation shall have
effect from the beginning of the first pay period com-
mencing on or after 1 July 1997.

(Sgd.) J. F. GREGOR,    
[L.S.] Commissioner.

———



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 197977 W.A.I.G.

Schedule.
Schedule I—Clause 18.—Overtime. Delete Part II—Meals,

of this schedule and insert in lieu thereof the following—
PART II—MEALS

(Operative from the first pay period commencing on or from
1st July 1997)

Breakfast $6.50 per meal
Lunch $8.00 per meal
Evening Meal $9.60 per meal

GOVERNMENT OFFICERS SALARIES,
ALLOWANCES AND CONDITIONS AWARD 1989.

No. PSA A3 of 1989.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Civil Service Association of Western Australia
(Incorporated)

and

Albany Port Authority and Others.

No. P 9 of 1997.

Government Officers Salaries, Allowances and Conditions
Award 1989.

COMMISSIONER J.F. GREGOR.

2 July 1997.
Order.

HAVING heard Ms F. Bajrovic on behalf of the first named
party and Mr B. J. Kirwan on behalf of the second named
party, and by consent, the Commission, pursuant to the powers
conferred on it under the Industrial Relations Act, 1979, hereby
orders—

THAT the Government Officers Salaries, Allowances
and Conditions Award 1989, be varied in accordance with
the following Schedule and that such variation shall have
effect from the beginning of the first pay period com-
mencing on or after 1 July 1997.

(Sgd.) J. F. GREGOR,    
[L.S.] Commissioner.

———

Schedule.
Clause 39.—Removal Allowance.
A. Delete the amounts of $493 and $2,946 in paragraph (c)

of subclause (1) and insert in lieu thereof the following—
$501 and $2,996

B. Delete the amount of $915 in subclause (6) and insert in
lieu thereof the following—

$931

GOVERNMENT OFFICERS (SOCIAL
TRAINERS) AWARD 1988.

No. PSA A 20 of 1985.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Civil Service Association of Western Australia
(Incorporated)

and

Disability Services Commission.

No. P 16 of 1997.

Government Officers (Social Trainers) Award 1988.

COMMISSIONER J.F. GREGOR.

2 July 1997.
Order.

HAVING heard Ms F. Bajrovic on behalf of the first named
party and Mr B. J. Kirwan on behalf of the second named
party, and by consent, the Commission, pursuant to the pow-
ers conferred on it under the Industrial Relations Act, 1979,
hereby orders—

THAT the Government Officers (Social Trainers) Award
1988, be varied in accordance with the following Sched-
ule and that such variation shall have effect from the
beginning of the first pay period commencing on or after
1 July 1997.

(Sgd.) J.F. GREGOR,
[L.S.] Commissioner.

Schedule.
Schedule B—Clause 22.—Overtime. Delete Part II—Meals,

of this schedule and insert in lieu thereof the following—
PART II—MEALS

(Operative from the first pay period commencing on or
from 1st July 1997)

Breakfast $6.50 per meal
Lunch $8.00 per meal
Evening Meal $9.60 per meal

GOVERNMENT OFFICERS (SOCIAL TRAINERS)
AWARD 1988.

No. PSA A20 of 1985.
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.

The Civil Service Association of Western Australia
(Incorporated)

and
Disability Services Commission.

No. P 10 of 1997.
Government Officers (Social Trainers) Award 1988.

COMMISSIONER J.F. GREGOR.
2 July 1997.

Order.
HAVING heard Ms F. Bajrovic on behalf of the first named
party and Mr B. J. Kirwan on behalf of the second named
party, and by consent, the Commission, pursuant to the powers
conferred on it under the Industrial Relations Act, 1979, hereby
orders—

THAT the Government Officers (Social Trainers) Award
1988, be varied in accordance with the following Schedule
and that such variation shall have effect from the beginning of
the first pay period commencing on or after 1 July 1997.

(Sgd.) J. F. GREGOR,    
[L.S.] Commissioner.

———
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Schedule.
Clause 25.—Miscellaneous Allowances.
A. Delete the amounts of $493 and $2,946 in placitum (iii)

of paragraph (a) of subclause (5) and insert in lieu thereof the
following—

$501 and $2,996
B. Delete the amount of $915 in paragraph (f) of subclause

(5) and insert in lieu thereof the following—
$931

GOVERNMENT OFFICERS (SOCIAL TRAINERS)
AWARD 1988.

No. PSA A20 of 1985.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Civil Service Association of Western Australia
(Incorporated)

and

Disability Services Commission.

No. P 13 of 1997.

Government Officers (Social Trainers) Award 1988.

COMMISSIONER J.F. GREGOR.

2 July 1997.
Order.

HAVING heard Ms F. Bajrovic on behalf of the first named
party and Mr B. J. Kirwan on behalf of the second named
party, and by consent, the Commission, pursuant to the powers
conferred on it under the Industrial Relations Act, 1979, hereby
orders—

THAT the Government Officers (Social Trainers) Award
1988, be varied in accordance with the following Sched-
ule and that such variation shall have effect from the
beginning of the first pay period commencing on or after
1 July 1997.

(Sgd.) J. F. GREGOR,    
[L.S.] Commissioner.

———

Schedule.
Clause 25.—Miscellaneous Allowance. Delete the amount

of $123.00 wherever it appears in paragraph (d) of subclause
(6) of this clause and insert in lieu thereof the following—

$124.00

 PARLIAMENTARY EMPLOYEES AWARD 1989.
No. A15 of 1987, A4 of 1988, A7 of 1988 & A7 of 1989.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Civil Service Association of Western Australia
(Incorporated)

and

The Speaker of the Legislative Assembly and Other.

No. P 15 of 1997.

Parliamentary Employees Award 1989.

COMMISSIONER J.F. GREGOR.

2 July 1997.
Order.

HAVING heard Ms F. Bajrovic on behalf of the first named
party and Mr B. J. Kirwan on behalf of the second named
party, and by consent, the Commission, pursuant to the powers
conferred on it under the Industrial Relations Act, 1979, hereby
orders—

THAT the Parliamentary Employees Award 1989, be
varied in accordance with the following Schedule and that
such variation shall have effect from the beginning of the
first pay period commencing on or after 1 July 1997.

(Sgd.) J. F. GREGOR,    
[L.S.] Commissioner.

———

Schedule.
Clause 9.—Meal Allowance. Delete the amount of $9.25

wherever it appears in subclause (1) of this clause and insert
in lieu thereof the following—

$9.60

PUBLIC SERVICE AWARD 1992.
No. PSA A4 of 1989.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Civil Service Association of Western Australia
(Incorporated)

and

Commissioner, Aboriginal Affairs & Others.

No. P 17 of 1997.

Public Service Award 1992.

COMMISSIONER J.F. GREGOR.

2 July 1997.
Order.

HAVING heard Ms F. Bajrovic on behalf of the first named
party and Mr B. J. Kirwan on behalf of the second named
party, and by consent, the Commission, pursuant to the powers
conferred on it under the Industrial Relations Act, 1979, hereby
orders—

THAT the Public Service Award 1992, be varied in ac-
cordance with the following Schedule and that such
variation shall have effect from the beginning of the first
pay period commencing on or after 1 July 1997.

(Sgd.) J. F. GREGOR,    
[L.S.] Commissioner.

———
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Schedule.
Schedule H—Overtime. Delete Part II—Meals, of this

schedule and insert in lieu thereof the following—
PART II—MEALS

(Operative from the first pay period commencing on or from
1st July 1997)

Breakfast $6.50 per meal
Lunch $8.00 per meal
Evening Meal $9.60 per meal
Supper $6.50 per meal

PUBLIC SERVICE AWARD 1992.
No. PSA A4 of 1989.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Civil Service Association of Western Australia
(Incorporated)

and

Commissioner, Aboriginal Affairs & Others.

No. P 14 of 1997.

Public Service Award 1992.

COMMISSIONER J.F. GREGOR.

2 July 1997.
Order.

HAVING heard Ms F. Bajrovic on behalf of the first named
party and Mr B. J. Kirwan on behalf of the second named
party, and by consent, the Commission, pursuant to the powers
conferred on it under the Industrial Relations Act, 1979, hereby
orders—

THAT the Public Service Award 1992, be varied in
accordance with the following Schedule and that such variation
shall have effect from the beginning of the first pay period
commencing on or after 1 July 1997.

(Sgd.) J. F. GREGOR,    
[L.S.] Commissioner.

———

Schedule.
Clause 38.—Relieving Allowance. Delete the amount of

$123.00 wherever it appears in subclause (4) of this clause
and insert in lieu thereof the following—

$124.00

PUBLIC SERVICE AWARD 1992.
No. PSA A4 of 1989.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Civil Service Association of Western Australia
(Incorporated)

and

Commissioner, Aboriginal Affairs and Others.

No. P 8 of 1997.

Public Service Award 1992.

COMMISSIONER J.F. GREGOR.

2 July 1997.
Order.

HAVING heard Ms F. Bajrovic on behalf of the first named
party and Mr B. J. Kirwan on behalf of the second named
party, and by consent, the Commission, pursuant to the powers
conferred on it under the Industrial Relations Act, 1979, hereby
orders—

THAT the Public Service Award 1992, be varied in ac-
cordance with the following Schedule and that such
variation shall have effect from the beginning of the first
pay period commencing on or after 1 July 1997.

(Sgd.) J. F. GREGOR,    
[L.S.] Commissioner.

———

Schedule.
Clause 39.—Removal Allowance.
A. Delete the amounts of $493 and $2,946 in paragraph (c)

of subclause (1) and insert in lieu thereof the following—
$501 and $2,996

B. Delete the amount of $915 in subclause (6) and insert in
lieu thereof the following—

$931

AWARDS/AGREEMENTS—
Variation of—

BUILDING TRADES (GOVERNMENT) AWARD 1968.
No. 31A of 1966.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters and
Plasterers Union of Workers and The Construction, Mining,
Energy, Timberyards, Sawmills and Woodworkers Union of

Australia—Western Australian Branch

and

Minister for Works and Others.

No. 984 of 1997.

Building Trades (Government) Award 1968
No. 31A of 1966.

COMMISSIONER P E SCOTT.

16 July 1997.

Order.
HAVING heard Ms J Harrison on behalf of the Applicant and
Ms L Houghton and with her Ms L Howe on behalf of the
Respondents and by consent, the Commission, pursuant to the
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powers conferred on it under the Industrial Relations Act, 1979,
hereby orders—

THAT the Building Trades (Government) Award 1968
(No. 31A of 1966) be varied in accordance with the fol-
lowing Schedule and that such variation shall have effect
from the beginning of the first pay period commencing
on or after the 26th day of May 1997.

(Sgd.) P.E. SCOTT,
[L.S.] Commissioner.

Schedule.
Clause 30.—Location Allowance:

A. Delete subclauses (3) and (4) of this clause and in-
sert in lieu thereof the following—

(3) The weekly rate of District Allowance pay-
able to employees, pursuant to subclause (2)
of this clause shall be as follows—

COLUMN I COLUMN II COLUMN III COLUMN IV
District Standard Exceptions to Rate

Rate Standard Rate
$ per week Town or Place $ per week

6. 56.15 Nil Nil
5. 45.90 Fitzroy Crossing )

Halls Creek ) 61.75
Nullagine )
Turner River Camp )
Liveringa (Camballin) )
Marble Bar ) 57.50
Wittenoom )
Karratha ) 54.15
Port Hedland ) 50.25

4. 4. 23.10 Warburton Mission ) 62.30
Carnarvon ) 21.75

3. 3. 14.60 Meekatharra )
Mount Magnet )
Wiluna ) 23.10
Laverton )
Leonora )
Cue )

2. 2. 10.35 Kalgoorlie ) 3.45
Boulder )

10.35 Ravensthorpe )
Norseman )
Salmon Gums ) 13.80
Marvel Loch )
Esperance )

1. 1. Nil Nil Nil

B. Renumber existing subclause (5) as subclause (4).
C. Insert the following as subclause (5)—

(5) (i) The rates shown in subclause (3) hereof
shall be adjusted administratively every
12 months, effective from the first pay
period commencing on or after the first
day of July each year, in accordance
with the official Consumer Price Index
for Perth, as published for the preced-
ing 12 months at the end of the March
quarter by the Australian Bureau of Sta-
tistics.

(ii) The rates so agreed by the parties, in
accordance with the foregoing formula,
shall then be lodged with the Western
Australian Industrial Relations Com-
mission for ratification and registration.

D. Delete subclause (6) and renumber existing
subclauses (7) to (11) as subclauses (6) to (10).

FURNITURE TRADES INDUSTRY AWARD.
No. A6 of 1984.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Forest Products, Furnishing and Allied Industries
Industrial Union of Workers, W.A.

and

Joyce Australia Ltd and Others.
No. 761 of 1997.

Furniture Trades Industry Award .
No. A6 of 1984.

COMMISSIONER P. E. SCOTT.
8 August 1997.

Order.
HAVING heard Mr T Daly on behalf of the Applicant and Mr
J Uphill on behalf of the Respondents and by consent, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—

THAT the Furniture Trades Industry Award (No. A6 of
1984) be varied in accordance with the following Sched-
ule and that such variation shall have effect from the
beginning of the first pay period commencing on or after
the 17th day of June 1997.

(Sgd.) P. E. SCOTT,
[L.S.] Commissioner.

Schedule.
1. Clause 2.—Arrangement: Delete this clause and insert in

lieu the following—

2.—ARRANGEMENT
1. Title

1A. Statement of Principles—August 1996
2. Arrangement
3. Area
4. Scope
5. Term
6. No Reduction
7. Mixed Functions
8. Wages
9. Payment of Wages

10. Leading Hands
11. Setter Out
12. Casual Employees
13. Hours
14. Overtime
15. Meal Money
16. Shifts
17. Holidays
18. Annual Leave
19. Away from Home and Travelling Time

19A. Car Allowance
20. Contract of Service

20A Redundancy
21. Grinding Time
22. Under-Rate Employees
23. Piecework
24. Interviewing Employees and Inspection of Premises
25. Posting of Union Notices
26. Junior Employees
27. Junior Employees Certificate
28. Cleaning of Hands
29. Record
30. Clock
31. Breakdown
32. Board of Reference
33. Definitions
34. Apprentices
35. Sick Leave
36. Rest Period and Meal Break
37. Long Service Leave



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 198377 W.A.I.G.

38. Part-Time Employees
39. Protective Clothing
40. Dirt or Dust Money
41. Compassionate Leave
42. Special Rates and Conditions
43. Provision of Appliances
44. Jury Service
45. First Aid Equipment
46. Location Allowances
47. Maternity Leave
48. Grievance/Dispute Settling Procedure
49. Superannuation
50. Notification of Change
51. Structural Efficiency
52. Training
53. AVTS Pilot—Floor Finishing and Covering
54. National Training Wage

Schedule “A”—Industries and List of Respondents.
Schedule “B”—Parties to the Award
Appendix I—Resolution of Disputes Requirements
Appendix II—S.49B—Inspection Of Records Re-
quirements
Appendix III—National Training Wage

2. Clause 53.—AVTS Pilot—Floor Finishing and Cover-
ing: After this clause insert new clause 54.—National Training
Wage as follows—

54.—NATIONAL TRAINING WAGE
The terms of Appendix III—National Training Wage

shall form part of this Award.

3. A. The Appendix titled “Appendix—Resolution of Dis-
putes Requirements” shall become “Appendix I—Resolution
of Disputes Requirements” and shall be moved so as to follow
“Schedule B—Parties to the Award”.

B. The Appendix titled “Appendix—S.49B—Inspection Of
Records Requirements” shall become “Appendix II—S.49B—
Inspection Of Records Requirements”.

4. After Appendix II—S.49B—Inspection of Records Re-
quirements”, insert the following—

APPENDIX III—NATIONAL TRAINING WAGE

1.—TITLE
This Appendix shall be know as the National Training Wage

Interim Award 1995.

2.—ARRANGEMENT
This Appendix shall be arranged as follows—

1. Title
2. Arrangement
3. Application
4. Objective
5. Supersession
6. Definitions
7. Training Conditions
8. Employment Conditions
9. Wages

10. Specialisation Arrangements
11. Part-Time Traineeships

3.—APPLICATION
(a) Subject to subclause (b) this Appendix shall apply to

persons—
(i) who are undertaking a Traineeship (as defined); and

(ii) who are employed by an employer bound by this
award or employed by a member of an employer or-
ganisation bound by this award; and

(iii) whose employment is, or otherwise would be, cov-
ered by an award which also—

(a) binds the employer or an organisation of which
the employer is a member; and

(b) binds a union which is a party to this award
and in respect of which the person is a mem-
ber or is eligible for membership.

(b) Notwithstanding the foregoing, this Appendix shall not
apply to employees who were employed by an employer bound
by this award prior to the date of approval of a Traineeship

scheme relevant to the employer, except where agreed between
the employer and the relevant union(s).

(c) This Appendix does not apply to the Apprenticeship sys-
tem.

4.—OBJECTIVE
The objective of this Appendix is to assist in the establish-

ment of a system of traineeships which provides approved
training in conjunction with employment in order to enhance
the skill levels and future employment prospects of Trainees,
particularly young people, and the long term unemployed. The
system is neither designed nor intended for those who are al-
ready trained and job ready. It is not intended that existing
employees shall be displaced from employment by Trainees.
Except as provided for in clause 5.—Supersession of this Ap-
pendix, nothing in this Appendix shall be taken to replace the
prescription of training requirements in the relevant award.

5.—SUPERSESSION
Any existing award provisions for the Australian Traineeship

System (ATS) or the Career Start Traineeship (CST) shall not
apply to any employer bound by this award except in relation
to ATS or CST trainees who commenced a Traineeship with
the employer before the employer was bound by this Appen-
dix.

6. —DEFINITIONS
“Approved Training”  means training undertaken (both on

and off the job) in a Traineeship and shall involve formal in-
struction, both theoretical and practical, and supervised practice
in accordance with a Traineeship Scheme approved by the rel-
evant State or Territory Training Authority or NETTFORCE.
The training will be accredited and lead to qualifications as
set out in subclause 7(e).

“Relevant award”  means an award that applies to a Trainee,
or that would have applied, but for the operation of this Ap-
pendix.

“Relevant Union”  means a union party to a relevant award
and which is entitled to enrol the Trainee as a member.

“Trainee”  means an employee who is bound by a Traineeship
Agreement made in accordance with this Appendix.

“Traineeship”  means a system of training which has been
approved by the relevant State or Territory Training Author-
ity, or which has been approved on an interim basis by the
National Employment and Training Task force
(NETTFORCE), until final approval is granted by the relevant
State or Territory Training Authority. Includes full-time
traineeship and part-time traineeships including school-based
traineeship.

“Traineeship Agreement” means an agreement made sub-
ject to the terms of this Appendix between the Employer and
the Trainee for a Traineeship and which is registered with the
relevant State or Territory Training Authority, NETTFORCE,
or under the provisions of the appropriate State or Territory
legislation. A Traineeship Agreement shall be made in accord-
ance with the relevant approved Traineeship Scheme and shall
not operate unless this condition is met.

“Traineeship Scheme” means an approved Traineeship
applicable to a group or class of employees or to an industry
or sector of an industry or an enterprise. A Traineeship Scheme
shall not be given approval unless consultation and negotia-
tion with the relevant union(s) upon the terms of the proposed
Traineeship Scheme and the Traineeship have occurred. An
application for approval of a Traineeship Scheme shall iden-
tify the relevant union(s) and demonstrate to the satisfaction
of the approving authority that the above mentioned consulta-
tion and negotiation have occurred. A Traineeship Scheme shall
include a standard format which may be used for a Traineeship
Agreement.

“Parties to a Traineeship Scheme” means that employer
organisation and/or the employer and the relevant union in-
volved in the consultation and negotiation required for the
approval of a Traineeship Scheme.

Reference in this Appendix to “the relevant State or Terri-
tory Training Authority or NETTFORCE”  shall be taken
to be a reference to NETTFORCE in respect of a Traineeship
that is the subject of an interim approval but not a final ap-
proval by the relevant State or Territory Training Authority.
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NETTFORCE powers and functions stipulated in this Appen-
dix may be circumscribed and/or delegated by the terms of an
agreement between NETTFORCE and a relevant State or Ter-
ritory Training Authority.

“Appropriate State legislation”  means the State Employ-
ment and Skills Development Authority Act 1990 or any
successor legislation.

7.—TRAINING CONDITIONS
(a) The Trainee shall attend an approved training course or

training program prescribed in the Traineeship Agreement or
as notified to the trainee by the relevant State or Territory Train-
ing Authority in accredited and relevant Traineeship Schemes;
or NETTFORCE, if the Traineeship Scheme remains subject
to interim approval.

(b) A Traineeship shall not commence until the relevant
Traineeship Agreement, made in accordance with a Traineeship
Scheme, has been signed by the employer and the trainee and
lodged for registration with the State Training Authority or
NETTFORCE, provided that if the Traineeship Agreement is
not in a standard format a Traineeship shall not commence
until the Traineeship Agreement has been registered with the
State Training Authority or NETTFORCE.  The employer shall
ensure that the Trainee is permitted to attend the training course
or program provided for in the Traineeship Agreement and
shall ensure that the Trainee receives the appropriate on-the-
job training.

(c) The employer shall provide a level of supervision in ac-
cordance with the Traineeship Agreement during the
Traineeship period.

(d) The employer agrees that the overall training program
will be monitored by officers of the State Training Authority
or NETTFORCE and training records or work books may be
utilised as part of this monitoring process.

(e) Training shall be directed at—
(i) the achievement of key competencies required for

successful participation in the workplace (where
these have not been achieved) (eg. literacy, numeracy,
problem solving, team work, using technology), and
as are proposed to be included in the Australian Vo-
cational Certificate Level 1 qualification. This could
be achieved through foundation competencies which
are part of endorsed competencies for an industry
and/or

(ii) the achievement of competencies required for suc-
cessful participation in an industry or enterprise
(where there are endorsed national standards these
will define these competencies), as are proposed to
be included in the Australian Vocational Training
System Level 2 qualification or above.

8.—EMPLOYMENT CONDITIONS
(a) A Trainee shall be engaged as a full-time employee for a

maximum of one year’s duration provided that a Trainee shall
be subject to a satisfactory probation period of up to one month
which may be reduced at the discretion of the employer. By
agreement in writing, and with the consent of the State Train-
ing Authority or NETTFORCE, the relevant employer and the
Trainee may vary the duration of the Traineeship and the ex-
tent of approved training provided that any agreement to vary
is in accordance with the relevant Traineeship scheme.

(b) An employer shall not terminate the employment of a
Trainee without firstly having provided written notice of ter-
mination to the Trainee concerned in accordance with the
Traineeship agreement and subsequently to the State Training
Authority or NETTFORCE. The written notice to be provided
to the State Training Authority or NETTFORCE shall be pro-
vided within 5 working days of the termination.

An employer who chooses not to continue the employment
of a Trainee upon the completion of the Traineeship shall no-
tify, in writing, the State Training Authority or NETTFORCE
of their decision.

(c) The Trainee shall be permitted to be absent from work
without loss of continuity of employment and/or wages to at-
tend the training in accordance with the Traineeship Agreement.

(d) Where the employment of a Trainee by an employer is
continued after the completion of the Traineeship period, such

Traineeship period shall be counted as service for the purposes
of the award or any other legislative entitlements.

(e) (i) The Traineeship Agreement may restrict the circum-
stances under which the Trainee may work overtime
and shift work in order to ensure the training pro-
gram is successfully completed.

(ii) No Trainee shall work overtime or shiftwork on their
own unless consistent with the provisions of the rel-
evant award.

(iii) No Trainee shall work shiftwork unless the parties
to the Traineeship Scheme agree that such shift work
makes satisfactory provision for approved training.
Such training may be applied over a cycle in excess
of a week, but must average over the relevant period
no less than the amount of training required for non-
shift work Trainees.

(iv) The Trainee wage shall be the basis for the calcula-
tion of overtime and/or shift penalty rates prescribed
by the relevant award, unless otherwise agreed by
the parties to a Traineeship Scheme, or unless the
relevant award makes specific provision for a Trainee
to be paid at a higher rate, in which case the higher
rate shall apply.

(f) All other terms and conditions of the relevant award(s)
that are applicable to the Trainee or would be applicable to the
Trainee but for this Appendix shall apply unless specifically
varied by this Appendix.

(g) A Trainee who fails to either complete the Traineeship or
who cannot for any reason be placed in full time employment
with the employer on successful completion of the Traineeship
shall not be entitled to any severance payments.

(h) The right of entry provision contained in the relevant
award shall apply to the parties bound by this Appendix.

9.—WAGES
(a) (i) The weekly wages payable to Trainees are as pro-

vided in paragraph (iv), (v), (vi) of this sub-clause.
(ii) These wage rates will only apply to Trainees while

they are undertaking an approved traineeship which
includes approved training as defined in this Appen-
dix.

(iii) The wage rates prescribed by this clause do not ap-
ply to complete trade level training which is covered
by the Apprenticeship system.

(iv) Skill Level A Where the accredited training course
and work performed are for the pur-
pose of generating skills which have
been defined for work at Skill Level A.

Highest Year of Schooling Completed
School Leaver Year 10 and Year 11 Year 12

below
$ $ $

134.00 (50%) 165.00(33%) 228.00
156.00 (33%) 187.00(25%)

plus 1 year out of school 187.00 228.00 266.00
plus 2 years 228.00 266.00 309.00
plus 3 years 266.00 309.00 353.00
plus 4 years 309.00 353.00
plus 5 years or more 353.00

(v) Skill Level B Where the accredited training course
and work performed are for the pur-
pose of generating skills which have
been defined for work at Skill Level B.

Highest Year of Schooling Completed
School Leaver Year 10 and Year 11 Year 12

below
$ $ $

134.00 (50%) 165.00(33%) 218.00
156.00 (33%) 187.00(25%)

plus 1 year out of school 187.00 218.00 251.00
plus 2 years 218.00 251.00 294.00
plus 3 years 251.00 294.00 335.00
plus 4 years 294.00 335.00
plus 5 years or more 335.00
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(vi) Skill Level C Where the accredited training course
and work performed are for the pur-
pose of generating skills which have
been defined for work at Skill Level C.
Highest Year of Schooling Completed

School Leaver Year 10 and Year 11 Year 12
below

$ $ $
134.00 (50%) 165.00(33%) 206.00
156.00 (33%) 187.00(25%)

plus 1 year out of school 187.00 206.00 231.00
plus 2 years 206.00 231.00 259.00
plus 3 years 231.00 259.00 290.00
plus 4 years 259.00 290.00
plus 5 years or more 290.00

(vii)
Year of Schooling
Year 11 Year 12

$ $
School Based
Traineeship Skill 170.00 187.00
Levels A, B and C

* Figures in brackets indicate the average proportion of time
spent in approved training to which the associated wage rate
is applicable. Where not specifically indicated the average
proportion of time spent in structured training which has been
taken into account in setting the rate is 20 percent.

(viii) The rates of pay in this Appendix have been adjusted
for the $10 per week arbitrated safety net adjustment
payable under the Safety Net Review—Wages April
1997 decision. This arbitrated safety net adjustment
may be offset against any equivalent amount in rates
of pay received by employees whose wages and con-
ditions of employment are regulated by this Appendix
which are above the wage rates prescribed in the
award. Such above award payments include wages
payable pursuant to certified agreements, currently
operating enterprise flexibility agreements, Austral-
ian workplace agreements, award variations to give
effect to enterprise agreements and over award agree-
ments. Absorption which is contrary to the terms of
an agreement is not required.
Increases made under previous National Wage Case
Principles or under the current Statement of Princi-
ples, excepting those resulting from enterprise
agreements, are not to be offset arbitrated safety net
adjustments.

(b) The determination of the appropriate skill level shall be
made by NETTFORCE based on the following criteria—

(i) Any agreement of the parties
(ii) The nature of the industry

(iii) The total training plan
(iv) Recognition that training can be undertaken in stages
(v) The exit skill level in the relevant award contem-

plated by the Traineeship.
In event that the parties disagree with such determination it

shall be open to any party to the award to seek to have the
matters in dispute determined by the Commission.

 (c) For the purposes of this provision “out of school” shall
refer only to periods out of school beyond Year 10 or below,
and shall be deemed to—

(i) include any period of schooling beyond Year 10 or
below which was not part of nor contributed to a
completed year of schooling.

(ii) include any period during which a Trainee repeats in
whole or part a year of schooling beyond Year 10 or
below; and

(iii) not include any period during a calendar year in which
a year of schooling is completed.

(iv) have effect on an anniversary date being January 1
in each year.

(d) At the conclusion of the Traineeship, this award ceases
to apply to the employment of the Trainee and the relevant
award shall apply to the former trainee.

10.—SPECIAL ARRANGEMENTS
Subject to the foregoing, the Western Australian Industrial

Relations Commission shall be requested to determine the
appropriate wage rates and/or conditions of employment for
any traineeship not regarded by the parties as appropriately
covered by this Appendix.

11.—PART-TIME TRAINEESHIPS
This clause shall apply to trainees who undertake a

traineeship on a part-time basis by working less than full-time
ordinary hours and by undertaking the approved training at
the same or lesser training time and a full-time trainee.

(a) The wage rate shall be pro-rata the full time rates
based on variation in the amount of training and/or
the amount of work over the period of the traineeship
which may also be varied on the basis of the follow-
ing formula.

Full-Time wage rate Xtrainees hours—average weekly training time

30.4*

* Note 30.4 in the above formula represents 38 ordi-
nary full time hour less average training time for
full-time trainees (ie 20%). A pro-rata adjustment will
need to be made in the case where the relevant award
specifies different ordinary full-time hours; for ex-
ample where the ordinary weekly hours are 40, 30.4
will be replaced by 32.

(b) Full-time wage rate means the appropriate rate as
set out in paragraphs 9(a)(iv), (v), (vi) and (vii).

(c) Trainees hours shall be the hours worked per week
including the time spent in approved training.

(d) Average weekly training time is based upon the length
of the traineeship specified in the traineeship agree-
ment or training agreement as follows—
                      7.6 x 12                     
length of the Traineeship in months
Note 1. 7.6 in the above formula represents the av-

erage weekly training time for a full-time
trainee whose ordinary hours are 38 per
week. A Pro-rata adjustment will need to be
made in the case where the relevant award
specifies different ordinary time hours. For
example, where the ordinary weekly hours
are 40, 7.6 will be replaced by 8.

Note 2. The parties note that the traineeship agree-
ment will require a trainee to be employed
for sufficient hours to complete all require-
ments of the traineeship, including the on
the job work experience and demonstration
of competencies. The parties also note that
this would normally result in the equivalent
of a full days on the job work per week.

(e) A part-time trainee shall receive, on a pro-rata basis,
all employment conditions applicable to a full-time
trainee. All the provisions of this award shall apply
to part-time trainees except as specified in this clause.

(f) A part-time trainee may, by agreement, transfer from
a part-time to full-time traineeship position should
one become available.

(g) The minimum engagement periods specified in the
relevant awards shall also be applicable to part-time
trainees.

Example of the Calculation for the Wage Rate for a Part-
Time Traineeship

A school student commences a traineeship in Year 11. The
ordinary hours of work in the relevant Award are 38. the train-
ing agreement specifies two years (24 months) as the length
of the traineeship.

Average weekly training time is therefore 7.6 x 12/24—3.8
hours.

Trainee Hours totals 15 hours; these are made up of 11 hours
work which is worked over two days of the week plus 1 1/2
hours on-the-job approved training plus 2 1/2 hours off-the-
job approved training at school and at TAFE.
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So the wage rate in Year 11 is—
$170 x 15—3.8 = $62.63 plus any applicable penalty rates

30.4 under the relevant Award.
The wage rate varies when the student completes Year 11

and begins Year 12 and/or if Trainee Hours changes.

HOSPITAL SALARIED OFFICERS (GOOD
SAMARITAN INDUSTRIES) AWARD 1990.

No. A8 of 1989.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Good Samaritan Industries

and

Hospital Salaried Officers Association of Western Australia
(Union of Workers).

No. 582 of 1997.

31 July 1997.
Order.

HAVING heard Mr M. O’Connor on behalf of the Applicant
and Ms C. Thomas on behalf of the Respondent and by consent,
the Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—

THAT the Hospital Salaried Officers (Good Samaritan
Industries) Award 1990 be varied in accordance with the
following Schedule and that such variation shall have ef-
fect from the beginning of the first pay period commencing
on or after 25 July 1997.

(Sgd.) C. B. PARKS,
[L.S.] Commissioner.

Schedule.
1. Clause 2.—Arrangement: Insert after “Schedule D—

Motor Vehicle Allowances” of this clause the new schedule
title as follows—

Schedule E—Salary Packaging
2. Insert after “Schedule D—Motor Vehicle Allowance” the

following new schedule—

SCHEDULE E— SALARY PACKAGING
1. Salary Packaging in accordance with the terms and

conditions offered by the employer shall be optional for all
employees covered by this Award.

2. (a) Employees may elect in writing whether or not they
wish to have their salary packaged in accordance with this
clause. This election shall apply for a period of 12 months
from the date of election, but may be revoked by mutual
agreement between the employer and the employee.

(b) After each 12 months period the employee and the
employer shall review the employee’s packaging arrangement
and the employee may elect to continue the same or a varied
packaging arrangement for a further period of 12 months in
accordance with this Schedule.

(c) A salary packaging arrangement made in accordance with
this schedule shall be comitted to writing and signed by the
employee, and on behalf of the employer.

3. Employees who elect not to have their salary, packaged
shall be paid in accordance with the relevant salary range set
out in Schedule C hereof

4. (a) Employees who, initially, elect not to have their salary
packaged may, subsequently, seek agreement with the
employer, in writing, to have their salary packaged subject to
the following conditions:

(b) Once approved such agreement shall apply under the
same conditions as set out in sub clause 2. of this Schedule.

5. All employees who participate in salary packaging pursuant
to this agreement shall be subject to an administration fee of

up to 5% of the amount packaged. This fee shall be payable by
the employee to the employer and shall be deducted from the
salary package component.

6. Salary packaging shall not apply to casual employees who
are covered by this award.

7. In the event that changes in legislation, Income Tax
Assessment Act determinations or Rulings, particularly in
respect of the Employer’s fiinge benefits tax exempt status,
remove the employer’s capacity to maintain the salary
packaging arrangements offered to employees under this award,
the employer shall be entitled to withdraw from the salary
packaging arrangements by giving notice to each affected
employee two pay periods prior to the withdrawal taking place.

8. The employer shall as soon as practicable after being
advised of the legislative change advise the Union and
employees and shall convene a meeting of the parties with a
view to reaching agreement on alternative arrangements with
regard to salaries and salary benefits.

9. In the event that consensus on the terms of alternative
arrangements cannot be reached, it shall be open to a party to
seek cancellation of this Schedule and/or refer the matter to
the Western Australian Industrial Relations Commission for
conciliation or arbitration.

LAUNDRY WORKERS’ AWARD 1981
No. A 29 of 1981.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western

Australian Branch

and

Alsco Linen Service Pty Ltd and Others.

No. 590 of 1997.

Laundry Workers’ Award, 1981.

No. A 29 of 1981.

COMMISSIONER S.A. CAWLEY.

15 May 1997.

Reasons for Decision.
THE COMMISSIONER: This application to vary the Laun-
dry Workers’ Award, 1981 was consented to by respondents
by the time this matter was listed for hearing and it proceeded
on that basis. However it was noted then that some of the re-
spondent parties to the award are not now accurately named.
It was foreshadowed that there would be application to rem-
edy this subject to proper approaches in relation to that course.
To facilitate this occurring expeditiously, the respondents con-
cerned were invited to put the respective changes sought in
writing to the Commission with copies to the applicant on the
basis of the Commission dividing off the question of named
parties from this application to enable that to happen. The par-
ties agreed to that course.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 198777 W.A.I.G.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western

Australian Branch

and

Alsco Linen Service Pty Ltd and Others.

No. 590 of 1997.

Laundry Workers’ Award, 1981.

No. A 29 of 1981.

28 May 1997.

Order.
HAVING heard Ms J Freeman on behalf of the applicant and
Ms C Natta on behalf of respondents for which warrants have
been filed, now therefore I the undersigned, pursuant to the
powers conferred under the Industrial Relations Act, 1979 and
by consent, do hereby order —

1. THAT the question of parties respondent to the Laun-
dry Workers’ Award, 1981 shall be divided from this
application and shall be identified as Matter No. 590A
of 1997.

2. THAT the Laundry Workers’ Award, 1981 as
amended be further varied in accordance with the
following schedule and such variations shall have
effect from the beginning of the first pay period on
and from the 8th day of May 1997.

(Sgd.) S.A. CAWLEY,
[L.S.] Commissioner.

Schedule.
1. Clause 2.—Arrangement: Immediately following

“33. Superannuation” in this clause insert the following—
34. Relationship to the National Training Wage Interim

Award 1994
2. Clause 33.—Superannuation: Immediately following this

clause insert a new clause as per the following—
34.—RELATIONSHIP TO THE NATIONAL TRAINING

WAGE INTERIM AWARD 1994
A party to this award shall comply with the terms of the

National Training Wage Interim Award 1994 [Print L5189 [No.
277]] and as varied from time to time as though it was a party
bound by Clause 3.—Parties Bound of that award.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western

Australian Branch

and

Alsco Linen Service Pty Ltd and Others.

No. 590A of 1997.

Laundry Workers’ Award, 1981.

No. A 29 of 1981.
23 June 1997.

Order.
WHEREAS in the case of a claim made in Application No.
590 of 1997 which was before the Commission by consent a
separate question of respondency to the Laundry Workers’
Award, 1981 arose; and

WHEREAS Ms J Freeman appearing on behalf of the appli-
cant union and Ms C Natta appearing on behalf of various
respondents agreed to divide the matter by order of the Com-
mission pending further enquiries; and

WHEREAS a consent order to that effect issued on 28 May
1997 establishing the question of respondency as one to be
dealt with under Matter No. 590A of 1997; and

WHEREAS the parties by invitation of the Commission
made written submissions for variations to the respondency
schedule to correctly cite employer entities; and

WHEREAS Ms C Natta on behalf of Ensign Services (Aust)
Pty Ltd and Fremantle Steam Laundry Pty Ltd has sought
amendments to the schedule of respondents; and

WHEREAS Ms J Freeman on behalf of the union has sought
to insert the name of the union as a respondent to the award;
and

WHEREAS these respective changes are before the Com-
mission by consent;

NOW THEREFORE I the undersigned, pursuant to the pow-
ers conferred under the Industrial Relations Act, 1979 and by
consent, do hereby order —

THAT the Laundry Workers’ Award, 1981 as amended
be further varied in accordance with the following sched-
ule.

(Sgd.) S.A. CAWLEY,
[L.S.] Commissioner.

Schedule.
Schedule B—Respondents: Delete this schedule and insert

the following in lieu thereof—
SCHEDULE B—RESPONDENTS

ALSCO Linen Service Pty Ltd,
228 Great Eastern Highway
RIVERVALE WA 6103
Fremantle Steam Laundry Pty Ltd,
Swan Street
NORTH FREMANTLE WA 6159
Ensign Services (Aust) Pty Ltd,
82 John Street
WELSHPOOL WA 6106

TRANSPORT WORKERS (GOVERNMENT) AWARD,
1952.

No. 2A of 1952.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Transport Workers’ Union of Australia, Industrial Union of
Workers, Western Australian Branch

and

Hon Premier of WA and Others.

No. 788 of 1997.

Transport Workers (Government) Award, 1952
(No. 2A of 1952).

COMMISSIONER P E SCOTT.

29 July 1997.
Order.

HAVING heard Ms R McGinty on behalf of the Applicant and
Ms L Houghton on behalf of the Respondents and by consent,
the Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—

THAT the Transport Workers (Government) Award,
1952 be varied in accordance with the following Sched-
ule and that such variation shall be effective on and from
the 7th day of July 1997.

(Sgd.) P. E. SCOTT,    
[L.S.] Commissioner.

———
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Schedule.
1. Clause 28.—Location Allowance: Delete subclause (6)

of this clause and insert in lieu thereof the following—
(6) The weekly rate of District Allowance payable to

employees pursuant to subclause (3) of this clause
shall be as follows—

COLUMN I  COLUMN II   COLUMN III COLUMN IV
DISTRICT STANDARD EXCEPTIONS TO RATE

RATE STANDARD RATE

$ per week Town or Place $ per week

6. 56.15 Nil Nil
5. 45.90 Fitzroy Crossing ) 61.75

Halls Creek )
Nullagine )
Turner River Camp )
Liveringa (Camballin)) 57.50
Marble Bar )
Wittenoom )
Karratha ) 54.15
Port Hedland ) 50.25

4. 23.10 Warburton Mission ) 62.30
Carnarvon ) 21.75

3. 14.60 Meekatharra )
Mount Magnet )
Wiluna ) 23.10
Laverton )
Leonora )
Cue )

2. 10.35 Kalgoorlie )  3.45
Boulder )

10.35 Ravensthorpe )
Norseman )
Salmon Gums ) 13.80
Marvel Loch )
Esperance )

1. Nil Nil Nil

2. Clause 28.—Location Allowance: Delete subclause (15)
of this clause and insert in lieu thereof the following—

(15) Adjustment of Rates—

(a) The rates shown in subclause (6) of this clause
shall be adjusted administratively every 12
months, effective from the first pay period
commencing on or after the first day of July
each year, in accordance with the official Con-
sumer Price Index (CPI) for Perth, as published
for the preceding 12 months at the end of the
March quarter by the Australian Bureau of
Statistics.

(b) The rates so agreed by the parties, in accord-
ance with the foregoing formula, shall then be
lodged with the Western Australian Industrial
Relations Commission for registration.

AWARDS/AGREEMENTS—
Interpretation of—

FRUIT AND PRODUCE MARKET EMPLOYEES
AWARD.

No. 50 of 1955.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Lantzke and Sons Pty Ltd

and

Berryman and Langley P/L and Others.

No. 708 of 1997.

Fruit and Produce Market Employees Award No. 50 of
1955.

18 July 1997.
Reasons for Decision.

By this application Lantzke and Sons Pty Ltd (“the applicant”)
seek an interpretation of the Fruit and Produce Market
Employees Award No. 50 of 1955 (“the Award”) pursuant to
section 46 of the Industrial Relations Act, 1979 as a result of a
dispute between it and an employee.

The facts giving rise to the question for interpretation are
identified as follows. An employee engaged by the applicant
was employed three nights per week on a casual basis. Two
hours was worked on each night starting at 6.00pm and ending
at 8.00pm. The days of the week on which these hours were
worked were Sundays, Tuesdays and Thursdays. The
classification rate applied to the employee was that of
Storeman. This classification appears in the Award. According
to the applicant the employee claims that she should have been
paid $13.90 per hour multiplied by three for the two hours
worked on Tuesdays and Thursdays and $18.52 per hour
multiplied by four for the two hours worked on Sundays. The
applicant disputes this.

The question for interpretation is what payment would be
due an employee engaged on a casual basis as a Storeman and
working the hours detailed (6.00pm—8.00pm) on the days
nominated (Tuesdays, Thursdays, Sundays).

Subclause (1) of Clause 11.—Wages of the Award prescribes
a minimum weekly wage for a Storeman of $308.90. Clause
7.—Hours prescribes 40 hours as constituting a week’s work.
It follows that the ordinary hourly rate for a Storeman would
be $7.7225. Subclause (2) of Clause 11.—Wages provides that
any casual worker “shall be paid the rate of 20% in addition to
the rates prescribed herein”. Applied to the ordinary rate for a
Storeman this 20% loading would result in an hourly rate to
apply to a person employed on a casual basis as a Storeman as
$9.2670. It is unambiguously the case under the Award then
that an employee engaged on a casual basis to work as a
Storeman during ordinary hours would be entitled to be paid
$9.2670 for each hour worked. In order to establish the Award
conditions applying in the case in question it is necessary also
to go to Clauses 5, 9 and 11 of the Award.

Clause 5.—Definitions includes a definition of “Casual
Worker” but then, somewhat oddly, goes on to prescribe re-
spective rights for terminating a casual engagement as well as
minimum terms of engagement and payments for casual work.
Given the appearance of these rights in a clause which on the
face of its heading is intended to be limited to the meanings of
words and phrases for the purposes of the Award, it is no won-
der that confusion arises. However the inclusion of these rights
does not mean the provision is ambiguous.

The “definition” is expressed as follows—
(3) (a) “Casual Worker” means a worker engaged by

the hour and who may be put off or leave the
employer’s service at any moment without
notice: Provided that, when engaged on Tues-
days, Thursdays, or Saturdays during ordinary
hours a casual worker shall receive not less
than two hours pay: Provided further, that
when engaged outside ordinary hours on these
days he shall receive not less than three hours
pay.
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(b) If engaged on Mondays, Wednesdays, Fridays
or Sundays a casual worker shall receive not
less than four hours pay.

On an ordinary reading of this provision then —
• A contract of casual employment may be terminated

by either the employer or the employee instantly
without any notice or payment in lieu of notice.

• Whatever the length of the casual engagement, if it
is for work during ordinary hours on Tuesdays, Thurs-
days and Saturdays, the employer is required to pay
the employee a minimum of two hours’ pay.

• Whatever the length of the casual engagement, if it
is for work outside ordinary hours on Tuesdays,
Thursdays and Saturdays, the employer shall pay the
employee a minimum of three hours’ pay.

• Whatever the length of the casual engagement, if it
is for work on Mondays, Wednesdays, Fridays or
Sundays, without differentiation as to whether dur-
ing ordinary hours or otherwise, the employer shall
pay the employee a minimum of four hours’ pay.

In effect the last three of these provide for a safety net mini-
mum payment. For instance, an employee casually engaged to
work for one hour during ordinary hours on a Tuesday would be
entitled to be paid for two hours at the ordinary rate whereas an
employee engaged to work three hours during ordinary hours on a
Tuesday would be entitled to be paid for each of those hours and,
because the engagement is greater than two hours would not at-
tract the penalty imposed under the minimum provision. To express
it another way: the payment prescribed in this clause is not a pre-
scription of an hourly rate of pay (of two hours pay for every hour
worked), it is a minimum payment which must be made regard-
less of whether the hours actually worked are less. As such it
amounts to a penalty for short term engagements of less than two
hours during ordinary hours on Tuesdays, Thursdays and Satur-
days and four hours worked on Sundays.

Two questions arise. What are “ordinary hours” for the pur-
poses of the Award? And what payment is to apply for casual
work outside ordinary hours?

These questions involve interpretations of Clause 7.—Hours
and Clause 8.—Overtime.

Clause 7.—Hours is an even more unusual provision than
Clause 5.—Definitions. Perhaps the minds of the draftspersons
responsible may have been in some disarray at the time. The
clause commences with a preamble which it appears is limited
to weekly workers and by extension, to the under subclauses
(1)-(5). However an express right for casual employees inex-
plicably appears in subclause (1)(a). It prescribes lunch and
breakfast breaks for casual workers but limited to certain week-
days and types of markets and locations. It is noted that there
is no express right but an implied restriction to a spread of
hours on these days of no more than 12 hours to apply to casual
workers in that the first part of subclause (1)(a) of this clause
includes the applicable phrase “in respect of any worker”.

Given these provisions, it is somewhat odd that there is no
express or implied right for casual employees to be found in
subclauses (2) or (3) of the clause; these subclauses also pre-
scribing spread of hours and meal breaks for work in other
markets and/or different days. Subclause (4) contains a spe-
cific exclusion of casual employees from its effect.
Notwithstanding the preamble then there are grounds for im-
plying that save for subclause (4) where the exclusion of casual
employees is express the provisions in subclauses (1)(3) of
Clause 7.—Hours applies to casual employees covered by the
Award as well as weekly employees.

Having regard for the whole clause in the context of the
Award it can be said that for weekly employees the expressed
spread of ordinary hours does not extend beyond 5.00pm on
week days and 12.00pm on Saturdays with starts varying be-
tween 4.00am and 8.00am on those days. There is no
prescription of ordinary hours for time worked on Sundays.

For conditions to apply for hours worked outside ordinary
hours one has to turn to Clause 8.—Overtime. The relevant
provisions in this clause for the questions to be answered are
subclauses (1) and (2). These are as follows—

For all time worked by weekly or casual workers—
(1) After 12 noon on Saturdays and on the holidays speci-

fied in clause 9(1)—Holidays hereof, and in respect

of casual workers on the holidays specified in clause
9(1)—Holidays hereof—double time shall be paid.

(2) For all time worked prior to the specified starting or
after the specified finishing times, or in excess of
the specified spread in any one day, or in excess of
forty hours in any one week shall be paid for at the
rate of time and a half for the first two hours and
double time thereafter.

It is noted that subclause (1) of Clause 9.—Holidays pre-
scribes ten days to be recognised as public holidays but
otherwise does not take the question for interpretation further.

Applying subclauses (1) and (2) of Clause 8.—Overtime in
the context of the whole Award to the facts of the particular
circumstances, the following conclusions can be made.

1. An employee engaged on a casual contract to work as a
Storeman during the prescribed ordinary hours under the Award
would be entitled to be paid the ordinary hourly rate for a
Storeman engaged on a weekly basis plus a penalty loading of
20%. The ordinary hourly rate for a Storeman plus 20% would
result in an hourly rate of $9.2670 to apply to a person em-
ployed on a casual basis as a Storeman.

2. The hours in question worked by the employee on a casual
basis on Tuesdays and Thursdays (6.00pm—8.00pm) fell out-
side the prescribed ordinary hours. Accordingly the penalty in
subclause (2) of Clause 8.—Overtime must be applied. This
means that the two hours worked on each Tuesday and Thurs-
day must be paid for at “time and a half”. That is, the time
worked of two hours on each of those days must be paid as if
three hours was worked. This would meet the minimum stand-
ard in that the employee is to be paid “not less than three hours
pay” on the basis of the time actually worked and applying the
penalty in Clause 8.—Overtime.

It is noted again that the penalty in Clause 5.—Definitions
is a “make up” penalty to establish an “at least” take home
payment level. It can not be construed as an hourly rate of pay
to be applied. The rate of pay to be applied to work by a casual
employee engaged as a Storeman between 6.00pm and 8.00pm
(two hours each day) on Tuesdays and Thursdays is the casual
hourly rate of $9.6270 for a total payment on each occasion as
if three hours was worked.

3. The hours worked on a Sunday (6.00pm and 8.00pm) do
not fall within the provisions of Clause 7.—Hours and there-
fore are not caught by Clause 8.—Overtime. Nonetheless these
hours attract a penalty by virtue of subclause (3)(b) of Clause
5.—Definitions which requires a minimum payment of not
less than four hours’ pay for a casual employee working on
Sundays. Thus, a casual employee working for two hours on
Sunday would be entitled to the hourly casual rate of $9.2670
for a total payment as if the employee worked for four hours
instead of two hours.

On a true interpretation of the Fruit and Produce Market
Employees Award No. 50 of 1955

- the total payment due for two hours worked between
6.00pm and 9.00pm on a Tuesday by a casual em-
ployee engaged as a Storeman is $27.80.

- the total payment due for two hours worked between
6.00pm and 8.00pm on a Thursday by a casual em-
ployee engaged as a Storeman is $27.80.

- the total payment due for two hours worked between
6.00pm and 8.00pm on a Sunday by a casual em-
ployee engaged as a Storeman is $37.06.

A declaration to these effects will now issue.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Lantzke and Sons Pty Ltd

and

Berryman and Langley P/L and Others

(No. 708 of 1997)

Fruit and Produce Market Employees Award No. 50 of 1955

18 July 1997.
Declaration.

HAVING heard Ms A Prendergast on behalf of Lantzke and
Sons Pty Ltd and there being no other appearances, now there-
fore, I the undersigned, pursuant to the powers conferred under
the Industrial Relations Act, 1979 do hereby declare —

1. THAT the payment due under the Fruit and Produce
Market Employees Award No. 50 of 1955 for two
hours worked between 6.00pm and 9.00pm on a Tues-
day by a casual employee engaged as a Storeman is
$27.80; and

2. THAT the total payment due under the Fruit and Pro-
duce Market Employees Award No. 50 of 1955 for
two hours worked between 6.00pm and 8.00pm on a
Thursday by a casual employee engaged as a
Storeman is $27.80; and

3. THAT the total payment due under the Fruit and Pro-
duce Market Employees Award No. 50 of 1955 for
two hours worked between 6.00pm and 8.00pm on a
Sunday by a casual employee engaged as a Storeman
is $37.06.

(Sgd.) S. A. CAWLEY,
[L.S.] Commissioner.

AGREEMENTS—
Industrial—Retirement from—

DEPARTMENT OF MINERALS AND ENERGY AND
CHEMISTRY CENTRE OF W.A. ENTERPRISE

AGREEMENT 1996.
No. PSG AG 11 of 1996.

IN THE WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

No. 1326 of 1997.

IN THE MATTER of the Industrial Relations Act 1979
and

IN THE MATTER of the filing in the office of the Registrar
of the Notice of Retirement from Industrial Agreement in

accordance with section 41(7) of the said Act
THE Department of Minerals and Energy will cease to be a
party to the Department of Minerals and Energy and Chemis-
try Centre of W.A. Enterprise Agreement 1996 No. PSGAG
11 of 1996 on and from the 21st day of August 1997.

DATED at Perth this 22nd day of July 1997.
J. SPURLING,

Registrar.

                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                

FACILITIES AGREEMENT 1992.
No. PSA AG2 of 1992.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Calvin Leslie Potter

and

Peter John Clark.

No. 1375 of 1996.

CHIEF COMMISSIONER W.S. COLEMAN.

14 February 1997.
Order.

THIS matter was called on the Commission’s Own Motion
for Mention on 14 February, 1997 pursuant to Regulation 76,
sub-regulation (3) of the Industrial Relations Act, 1979;

AND WHEREAS notification of these proceedings were sent
to the parties in accordance with the Regulations of the
Industrial Relations Act, 1979;

AND WHEREAS there was no appearance on behalf of
either party;

NOW THEREFORE, the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act, 1979,
hereby orders—

THAT this matter is dismissed pursuant to Section 27(1)(a)
of the Act for want of prosecution.

(Sgd.) J. A. SPURLING,    
[L.S.] Chief Commissioner.

WESTERN AUSTRALIAN PUBLIC SECTOR (CIVIL
SERVICE ASSOCIATION) ENTERPRISE

BARGAINING FRAMEWORK AGREEMENT 1995.
No. PSAAG 3 of 1995

IN THE WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION

No. 1374 of 1997

IN THE MATTER of the
Industrial Relations Act 1979

and

IN THE MATTER of the filing in the
office of the Registrar of the Notice

of Retirement from Industrial Agreement
in accordance with section 41(7)

of the said Act.
The Aboriginal Affairs Planning Authority and Others will
cease to be parties to the Western Australian Public Sector
(Civil Service Association) Enterprise Bargaining Framework
Agreement 1995 No. PSAAG 3 of 1995 on and from the 29th
day of August 1997.

Dated at Perth this 30th day of July 1997.
J. A. SPURLING,

Registrar.
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CANCELLATION OF AWARDS/
AGREEMENTS/

RESPONDENTS—
THEATRICAL EMPLOYEES (GENERAL

THEATRICAL)
AWARD No. 7 of 1984.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
West Australian Theatrical and Amusement Employees

Association (Union of Employees)
and

Ashton Stage Lighting and Others.
No. 110 of 1996.

Theatrical Employees (General Theatrical)
Award No. 7 of 1984.

17 July 1997.
Reasons for Decision.

By this application the West Australian Theatrical and
Amusement Employees Association (Union of Employees)
seeks the cancellation of an award known as the Theatrical
Employees (General Theatrical) Award No. 7 of 1984.

Ms J McCulloch for the applicant informed the Commission
that since the application was filed some 18 months ago fur-
ther checks had been made as to the existence of the named
respondents to the award and/or its actual application to any
respondents and was satisfied that where respondent entities
still existed they had been “roped in” to a federal award or
were otherwise covered by enterprise specific awards / indus-
trial agreements. She noted that the award was specific to named
respondents, and that its conditions were now well below com-
munity standards. Ms McCulloch also advised that the union
had raised the prospect of cancellation with the industry asso-
ciation of employers which had endorsed that course.

Mr Joyce, who appeared for Burswood International Resort Ca-
sino, confirmed that that employer was covered by other industrial
regulation and did not object to the cancellation of the award.

No other respondent sought to be heard and enquiries by the
Commission support Ms McCulloch’s submissions.

The application is made out. The award known as the Theat-
rical Employees (General Theatrical) Award No. 7 of 1984
will be cancelled by order.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

West Australian Theatrical and Amusement Employees
Association (Union of Employees)

and

Ashton Stage Lighting and Others.

No. 110 of 1996.

Theatrical Employees (General Theatrical)
Award No. 7 of 1984.

17 July 1997.
Order.

HAVING heard Ms J McCulloch and with her Ms J Testar on
behalf of the applicant and Mr L Joyce on behalf of Burswood
International Resort Casino, now therefore I the undersigned
pursuant to the powers conferred by the Industrial Relations
Act, 1979 do hereby order —

THAT the award known as the Theatrical Employees
(General Theatrical) Award No. 7 of 1984 shall be and is
hereby cancelled with effect on and from the 14th day of
July 1997.

(Sgd.) S.A. CAWLEY,
[L.S.] Commissioner.

NOTICES—
Award/Agreement matters—

Application No. 1376 of 1997

APPLICATION FOR VARIATION OF AWARD

TITLED “CLEANERS AND CARETAKERS
(CAR AND CARAVAN PARKS) AWARD 1975”

NOTICE is given that an application has been made to the
Commission by The Australian Liquor, Hospitality and Mis-
cellaneous Workers Union, Miscellaneous Workers Division,
Western Australian Branch under the Industrial Relations Act
1979 for a variation of the above Award.

As far as relevant, those parts of the proposed variation which
relate to area of operation or scope are published hereunder.

1. Clause 5.—Definitions
Change subclause (5) to subclause (6) and renumber subse-

quent subclauses.
Insert new subclause (5) as follows—

(5) “Traffic Officer” shall manage traffic flows and park-
ing and where necessary issue parking infringements
notices and/or warnings as per relevant by-laws and
instruction. Traffic officers may also conduct patrols.

2. Clause 24.—Wages: Add the following new classifica-
tions—

Traffic Officer (entry)
Traffic Officer (after 1 year)

3. Schedule B—Respondents: Add to this list—
Chubb Protective Services
297 Selby Street
Osborne Park WA 6017

A copy of the proposed variation may be inspected at my
office at National Mutual Centre, 111 St George’s Terrace,
Perth.

 J.A. SPURLING,
6 August 1997. Registrar.

Application No. P 36 of 1997

APPLICATION FOR VARIATION OF AWARD

TITLED “GOVERNMENT OFFICERS SALARIES,
ALLOWANCES AND CONDITIONS AWARD 1989”

NOTICE is given that an application has been made to the
Commission by The Civil Service Association of Western
Australia Incorporated under the Industrial Relations Act 1979
for a variation of the above Award.

As far as relevant, those parts of the proposed amendment
which relate to area of operation or scope are published
hereunder.

Amend Schedule A—List of Respondents of the award as
follows—

1. Insert the following—
1. Chief Executive Officer, Curriculum Council
2. Chief Executive, TAFE International WA
3. Western Australian Sport Centre Trust (Chal-

lenge Stadium)
2. Delete the following—

1. Kalgoorlie College
2. Western Australian Meat Commission
3. Library Information Service of WA
4. Perth Theatre Trust
5. Trustees of the Western Australian Museum
6. The Western Australian Film Council

(Screenwest)
7. Western Australian Art Gallery
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8. Western Australian Sport Centre Trust
(Superdrome)

A copy of the proposed amendment may be inspected at my
office at National Mutual Centre, 111 St George’s Terrace,
Perth.

J. A. SPURLING,
Registrar.

4 August 1997.

Application No. P 38 of 1997

APPLICATION FOR VARIATION OF AWARD

TITLED “HOSPITAL SALARIED OFFICERS AWARD
1968”

NOTICE is given that an application has been made to the
Commission by the Hospital Salaried Officers Association of
Western Australia (Union of Workers) under the Industrial
Relations Act 1979 for a variation of the above Award.

As far as relevant, those parts of the proposed amendment
which relate to area of operation or scope are published
hereunder.

Schedule G—List of Respondents—Party to the Award
Immediately following Yarloop District Hospital add the

following—
Graylands Selby—Lemnos & Special Care Hospital
Brockway Road
MT CLAREMONT WA 6010

A copy of the proposed amendment may be inspected at my
office at National Mutual Centre, 111 St George’s Terrace,
Perth.

J. A. SPURLING,
Registrar.

4 August 1997.

PUBLIC SERVICE
ARBITRATOR—

Matters Dealt With—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Civil Service Association of Western Australia Incorporated

and

Commissioner for Health.

No. PSAC 38 of 1997.

29 July 1997.

Order.
WHEREAS on 8 July 1997 the application cited herein was
filed in the Commission requesting that a conference be held
pursuant to section 44 of the Industrial Relations Act, 1979
(the Act) to address issues relating to alleged harassment of
Ms A. Rodriguez; and

WHEREAS on 10 July 1997 the parties were notified that a
conference was to be held on 22 July 1997 pursuant to section
44 of the Act; and

WHEREAS on 21 July 1997 the Public Service Arbitrator
received a facsimile letter from the applicant union informing
that the matter had been resolved and requesting that the ap-
plication be withdrawn;

AND WHEREAS the Public Service Arbitrator vacated the
conference listed for 21 July 1997;

NOW THEREFORE the Public Service Arbitrator, pursu-
ant to the power conferred on it under the Act, hereby orders—

THAT leave is hereby granted that application No.
PSAC 38 of 1997 be withdrawn.

(Sgd.) C.B. PARKS,
[L.S.] Public Service Arbitrator.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Civil Service Association of Western Australia Incorporated

and

Commissioner of Health, Health Department of Western
Australia.

No. PSAC 39 of 1997.

18 July 1997.

Order.
WHEREAS on 14 July 1997 the applicant filed this applica-
tion requesting a conference pursuant to section 44 of the
Industrial Relations Act, 1979 (the Act) to address issues re-
lating to the classification of Mr Snow; and

WHEREAS on 15 July 1997 the parties were advised that a
conference was to be held on 24 July 1997 pursuant to section
44 of the Act;

AND WHEREAS on 18 July 1997 the Public Service Arbi-
trator received a facsimile transmission from the applicant
informing that the matter had been resolved and requesting
the application be withdrawn;

NOW THEREFORE the Public Service Arbitrator, pursu-
ant to the power conferred on it under the Act, hereby orders—

THAT leave is hereby granted that application No PSAC
39 of 1997 be withdrawn.

(Sgd.) C.B. PARKS,
[L.S.] Public Service Arbitrator.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Civil Service Association of Western Australia Incorporated

and

Commissioner of Health.

No. PSAC 40 of 1997.
29 July 1997.

Order.
WHEREAS on 21 July 1997 the application cited herein was
filed in the Commission pursuant to section 44 of the Industrial
Relations Act, 1979 (the Act) wherein a conference was sought
to consider a proposed change to the personal classification of
Mr D. Snow; and

WHEREAS on 24 July 1997 a conference was held pursuant
to section 44 of the Act; and

WHEREAS in consequence of an arrangement made in 1986
Mr D. Snow has since that time enjoyed the benefit arising
from his being personally classified for the purposes of salary
entitlements; and

WHEREAS future changes are to be made in the operations
of the respondent and those changes will, in the ordinary course
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of events, result in Mr D. Snow losing his personal
classification;

AND WHEREAS the Public Service Arbitrator is satisfied
that neither party will suffer any prejudice if Mr D. Snow
retains his personal classification for a temporary, but specified,
period during which the parties are required to further conciliate
upon that matter or if that not be successful the matter be
thereafter dealt with by arbitration;

NOW THEREFORE the Public Service Arbitrator, pursuant
to the power conferred on it under the Act, hereby orders—

THAT the Commissioner of Health maintain the per-
sonal classification level of Mr D. Snow at level 6.1 up to
and including 31 August 1997.

(Sgd.) C. B. PARKS,
[L.S.] Public Service Arbitrator.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Civil Service Association of Western Australia
Incorporated

and

Disability Services Commission.

No. PSAC 36 of 1997.

25 July 1997.

Order.
WHEREAS on 3 July 1997 the application cited herein was
filed in the Commission pursuant to section 44 of the Indus-
trial Relations Act, 1979 (the Act) and requested a conference
with regard to the alleged misconduct of Mr P. Delves; and

WHEREAS on 9 July 1997 the Public Service Arbitrator
advised the parties that a conference was to be held on 21 July
1997 pursuant to section 44 of the Act; and

WHEREAS on 18 July 1997 the Public Service Arbitrator
was informed by telephone that the matter had been resolved
and that the applicant wished to withdraw the application and
that such would be confirmed in writing;

AND WHEREAS on 21 July 1997 the Public Service Arbi-
trator received a letter from the applicant requesting that the
application be withdrawn;

NOW THEREFORE the Public Service Arbitrator, pursu-
ant to the power conferred on him under the Act, hereby
orders—

THAT leave be and is hereby granted to withdraw ap-
plication PSAC 36 of 1997.

(Sgd.) C.B. PARKS,
[L.S.] Public Service Arbitrator.

INDUSTRIAL MAGISTRATE—
Complaints before—

IN THE INDUSTRIAL MAGISTRATES COURT
HELD AT PERTH WESTERN AUSTRALIA.

Complaint No. 190/1996.

Heard: 7 May 1997.

Delivered: 7 May 1997.

BEFORE: MR R B LAWRENCE S.M.

COMPLAINANT—THE AUTOMOTIVE, FOOD,
METALS, ENGINEERING, PRINTING AND KINDRED

INDUSTRIES UNION OF WORKERS WA BRANCH

and

DEFENDANT—NATIONWIDE NEWS PTY LTD T/A
THE SUNDAY TIMES

Reasons for Decision.
(as edited from the transcript)

APPEARANCES—
Mr M Keogh appeared for the Complainant
Mr P Momber appeared for the Defendant

The complaint reads that on the 15th of November 1996, at
Perth, the company, that being Nationwide News Pty Ltd trad-
ing as the Sunday Times, failed to allow an official of the
union, Mr Bucknall, to interview individual members during
working hours in accordance with the Printing (Newspaper)
Award 1979, and specifically clause 24 of that Award. Of
course, the onus is upon the complainant to satisfy me of each
element of that complaint.

It is common ground;
(a) that there was an Australia wide dispute concerning

Nationwide News Pty Ltd, and in this state trading
as Sunday Times.

(b) that Mr Bucknall had visited the premises at approxi-
mately 8.30 pm on the 15th of November.

(c) that there had been a meeting earlier in the evening
in relation to a dispute and an Australia-wide
resoloution concerning a stoppage of work over a
wages claim.

(d) the members had been addressed by the father of the
chapel at that meeting but the members, apart from
one, chose to continue working and the one who
chose not to work was the father of the chapel.

Mr Bucknall has given evidence that he arrived at the gate
and requested to see the employer. Mr Wignell has given evi-
dence that he attended at the gate and was spoken to by Mr
Bucknall. It is his evidence that Mr Bucknall stated that he
wished to visit the premises and speak to the members — or
“the boys”.

I found Mr Bucknall’s evidence to be somewhat unclear as
to the terminology that he used at that request and I am not
satisfied that he made any formal request or requirement to
speak to individual members of the union or that he made any
specific request to interview the father or clerk of the chapel
in accordance with that clause.

On all the evidence before me, I am satisfied that Mr
Bucknall’s clear intention was to attend the site and speak to
members regarding the disruption resolution, and that is clear
from the evidence in relation to what he has had to say, the
circumstances leading up to the night in question and what
arose in relation to those circumstances.

In my view, clause 24 is quite specific and states clearly
that—

“An employer shall permit two officials of the union to
interview the father or clerk of the chapel or individual
members, or to collect subscriptions during working hours
—” which is not relevant to these proceedings — “but
they shall not interview members in such a way as to
delay publication.”

There was no such requirement on the evidence of Mr
Bucknall. He only wished to speak to the members with re-
gard to the Australia wide resolution. In doing so, he would
have disrupted entry to the premises on the evening in
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question. On the evidence, I am not satisfied that Mr Wignell’s
refusal to allow entry on to the premises breached the provi-
sions of clause 24 of the Award. It is clear on the evidence, on
my findings, that the complainant made no specific request to
interview individual members in accordance with clause 24,
and it was only his intention to interview them in relation to
that resolution, which would clearly have delayed the publica-
tion in the process at that time.

Accordingly, the complaint will be dismissed.

IN THE INDUSTRIAL MAGISTRATES
COURT OF WESTERN AUSTRALIA

HELD AT PERTH.

Complaint No. 222 of 1995.

Before: Magistrate R.H. Bromfield.

Between—
Western Australian Builders Labourers
Painters & Plasterers Union of Workers

Complainant
and

Susan Donners & Werner Donners
t/as Statewide Doors

Defendants.

Mr G. Giffard appeared for the complainant.
Ms S. Lafferla appeared for the defendant.

Reasons for Decision.
By complaint 222 of 1995 the complainant alleges that the
defendants have breached the provisions of Award No. 14 of
1978 on 275 occasions between 24 July 1992 and 31 Decem-
ber 1993. Award No. 14 of 1978 is the Building Trades
(Construction) Award 1987 (“the Award”).

The alleged 275 breaches of award relate to the alleged fail-
ure to pay

(a) correct rates of pay (74 charges) Contrary to Clause
8 (1) of the Award.

(b) correct rates of pay for rostered day off (19 charges)
Contrary to Clause 8 (1) of the Award.

(c) Travel Allowance (73 charges) Contrary to Clause
12A (1).

(d) Crib Time (23 charges) Contrary to Clause 14 (3).
(e) Overtime (23 charges) Contrary to Clause 15 (1).
(f) Weekend Work including crib time (23 charges)

Contrary to Clause 16 (1) & (5).
(g) Correct rate of pay for working on a public holiday

(1 charge) Contrary to Clause 17 (1).
(h) Meal Allowance (35 charges) Contrary to Clause 20.
(i) Correct rate of annual leave (1 charge) Contrary to

Clause 22 (1) & (7).
(j) Correct rate of annual leave on termination (1 charge)

Contrary to Clause 22 (4) & (7).
(k) Waiting Time on termination (1 charge) Contrary to

Clause 34 (7).
It is also alleged that the defendants breached the award be-

tween the 24 July 1992 and 31 December 1993 by failing to
keep proper time records contrary to Clause 28 (1) of the Award.
It is during this period that the other breaches are said to have
occurred, the payments being allegedly due to the defendants
“employee” Dwayne Balestra (“Balestra”).

Balestra gave evidence that between July 1992 and January
1994 he worked for the defendants full time assisting the male
defendant Werner Donners installing Roller and Tilt-a-doors,
carrying out maintenance on existing doors, and fitting remote
controls to existing Roller and Tilt-a-doors. He described that
the doors were installed on new homes, some of which had
been finished others in the process of being completed.

Balestra, who is the nephew of the female defendant, was
dropped off at the defendants residence in the morning at 7.00
am by his father. He would then travel with the male defend-
ant to the premises of Modular Metals Australia Pty Ltd
(Modular Metals) where materials were collected. He stated
that he was informed that his start time was 8.00 am.

He would then accompany Werner Donners whilst they car-
ried out the various jobs allocated to him as a subcontractor
installer for Modular Metals (and for a short period a second
company). He described that each door installation would take
two to two and a half hours to complete, 4 to 5 jobs being done
each day. 90 percent of the work was done on houses, 70 per-
cent of which were new houses, the balance being occupied.

Balestra described that he averaged 10 to 12 hours work per
day, the hours being longer in 1992 when they were some-
times as long as 13 to 14 hours per day. These hours being
calculated on the basis that his work day started when he was
dropped off at the defendants premises in the morning at 7.00
am and ended when the male defendant dropped him home,
this usually being at 7.00 pm in the evenings.

He described that he was working for a while every week-
end on Saturdays being collected from his residence. This was
for at least 6 months. He stated that he was given the option of
starting work at the premises of Modular Metals, but if so,
then he was informed he would have to also arrange to be
collected from the last job site each day.

Balestra described the work he performed as being assistant
to Werner Donners, that they would rarely take a break during
the day, perhaps once per month. When they did stop it would
be for a short time at a fast food delicatessen. Werner Donners
would pick Balestra up from his home on days when he had
loaded his trailer the day before.

The claims officer for the complaint union described in his
evidence that the complaint is based upon the assertion that
the nature of the work performed by Balestra would bring him
within the scope of the award and that he should have been
paid under the award the rate of pay applicable to a “Steel
Erector Group 3 Labourer”.

The amount claimed $38,296.26. It is based upon a calcula-
tion of working 6 days per week and at least 10 hours per day.
The total claimed being made up in respect to Wages, Travel
allowance, Annual Leave, Waiting Time, Overtime and Week-
end work.

The total was arrived at by comparing what had been paid to
Balestra and what is alleged should have been paid on the
basis that he was covered by the award.

The defendants contend that the award has no application to
their employment of Balestra. Susan Donners described the
circumstances in which Balestra was employed, the defend-
ants partnership not being able to afford to employ a senior,
the partners being his aunt and wife offering him employment.

His services were not required until 9.00 am at Modular
Metals premises. She refused Balestra’s evidence that he
worked on Saturdays, stating that he only worked Monday to
Friday. She also described that Balestra had the choice of go-
ing with Werner Donners to Modular Metals or waiting until
he returned to collect his cut lunch after attending at Modular
Metals premises. This, she said, occurred on 75 per cent of the
days worked.

She described her husband as coming home usually at 5.00
pm to 5.30 pm. She also described the partnership other ac-
tivities which involved the fabrication of tilt-a-doors which
was carried out in the carport of their residence, a whole day
being required to produce two such doors.

Werner Donners in his evidence described his business ac-
tivities involving the installation of doors on behalf of Modular
Metals. He stated that the occasions where doors were installed
on unoccupied premises would occure “once in a blue moon”.
He then indicated that this would be once a week.

His evidence indicated that the installation time was much
less than as described by Balestra, the average being 40 min-
utes and could be as short as 20 minutes. He also indicated
that at least one service to a door would be carried out each
day that averaged 5 to 20 minutes to carry out.

He described that Balestra helped him most of the time in
the fabrication of doors which took 4 hours per door. He stated
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that 75 per cent of installations occurred on the premises of
older houses, that it was rare for him to deal through a builder
and that he had never installed industrial doors because he did
not have the required equipment.

The evidence of Werner Donners was corroborated by Grant
Lyall Walter in regard to Balestra’s frequency of going in com-
pany with Werner Donners to Modular Metals premises in the
mornings, his starting time at 9.00 am; the time that Werner
Donners would return home and the fact that for the majority
of 1992 and early 1993 that Balestra did not work on Satur-
days. He described Balestra as “waiting in the ute” on the
occasions that he was present at Modular Metals and Balestra
was also present.

Another casual assistant gave evidence describing the work
that he performed with Werner Donners during 1993 and 1994
and the hours that he worked.

The issue to be decided in this matter is as to whether the
award has applications to the employment of Balestra by the
defendants.

The burden of proof falls upon the complaint; the standard
of proof being upon the balance of probabilities.

There can be no doubt from the evidence presented either
from the complainant and the defendants that Balestra was an
employee.

Clause 3 of the Award so far as it is relevant provides as
follows—

“This award shall apply
(1) to all employees usually employed on or em-

ployed as casual employees on construction
work as defined in Clause 7—Definitions of
this award in any of the callings set out in
Clause 8—Rates of Pay of this award and who
are employed in the building construction in-
dustry; and

(2) .......
(3) .......
(4) to all employers employing those employees

and/or apprentices.”
On behalf of the defendants it was submitted that none of

the three elements which need to be established for the award
to apply to Balestra’s employment by the defendants had been
proven. The three elements being that the employee is engaged,

(i) on construction work;
(ii) in a calling set out in the award; and

(iii) in the building construction industry.
Taking each of these elements in turn one needs to refer to

Clause 7 for the definition of Construction Work which is set
out at clause 7 (3) as follows—

“(3) “Construction Work” means—
(a) all work “on site” in connection with the erec-

tion, repair, renovation; maintenance,
ornamentation or demolition of buildings or
other structures of any kind whatsoever.

(b) all work which the union and the employer
concerned agree is construction work but only
if the agreement is approved by the board of
reference; or

(c) all work which is default of an agreement as
aforesaid is declared by the Board of refer-
ence to be construction work.”

The subclauses (b) and (c) are not relevant to the facts under
consideration.

The meaning of the term “on site” in clause 7 (3) (a) of the
award was considered by the full bench of the Western Aus-
tralian Industrial Relations Commission in the matter Western
Australian Builders Labourers Painters and Plasterers Union
of Workers v. Anglican Homes Inc on 12 September 1996. The
decision of His Honour the President P.S. Sharkey at page 7
decided—

“The whole contexts of the award, including the occupa-
tions referred to and defined, the safety procedures .....
make it certain that the award relates to building con-
struction on building construction sites, not to the
proprietor of a business or institution or a home owner

having his/her/its employees maintain buildings which
the fomer own and use.”

Commissioner A.R. Beech in his decision in that matter ex-
pressed his view on the words in the award “on site” in these
terms,

“The Union agreed the words “on site” are to be read “on
a site” meaning any location where work is performed.
The difficulty which I have with that interpretation is that
it embraces anywhere work is performed without restric-
tion. If that was indeed the case then there would be little
point in referring to “work on site”. The award would
need only to refer to “work”. The preferable interpreta-
tion in my view is that construction work is work that is
performed “on site” rather than work that is performed
“on a site” and in the context of the award it is work per-
formed on a building construction site.”

It was further submitted on behalf of the defendants that in
any event putting aside the “on site” issue, the remainder of
the definition clause contained in Clause 7 (3) (a) does not
cover the type of work performed by Balestra.

The phrase “in connection with” is very wide indeed. The
Full Bench of the Industrial Relations Commission held so in
the decision of Western Australian Builders Labourers, Paint-
ers & Plasters Union of Workers v. M.M. Clark and A.J. Clark
Trading as Mike Clark Contracting 75 WAIG 1820 @ 1821.
The submission made invited me to give a very restrictive in-
terpretation to the balance of the definition “Construction
Work”.

To accept those submissions would not only ignore the words
“in connection with” but also ignore the further broad expan-
sion of the words “buildings or structures” by the additional
words, “of any kind whatsoever”. I reject the submission that
the installation of a roller door, provided it was done “on site”
(ie. on a building site) would not fall within the definition of
“construction work” contained in Clause 7 (3) (a) of the award.

The second element to be established if the complaint is to
be proven is whether the nature of the work performed by
Balestra in his employment falls within a calling set out in the
award. The complainant asserts that Balestra performed work
as a building labourer. The complaint’s advocate expressed a
preference for the calling of “steel fixer” set out in Clause 8
(2) (b) (ii) but conceded that the most appropriate description
of his calling was “steel erector”. That rate of pay is set out at
clause 8 (2) (b) (iii) of the award.

In looking for assistance as to what work must be performed
by a Builders Labourer to fall into the category of steel fixer,
steel erector or the fall back position adopted by the complain-
ant (if Balestra is found not to fall within either of the first two
categories) of a builders labourer employed on work other than
specified in classifications (i) to (iii) (See Clause 8 (2) (b) (ii)
of the award) reference needs to be made to parts of the defi-
nition of “builders labourer”.

That is located in Clause 7 (1) of the award. So far as it is
relevant it provides as follows—

(a) Builders Labourer means an employee engaged—
(i) ........

(ii) ........
(iii) in ......., in the erection of steel stanchions, gird-

ers, and principals, in the erection of steel
structural work when such work is part of the
building contractors contract and under his di-
rect control,......

(iv) in general labouring not provided for herein
when such work is part of the building con-
tractors contract and under his/her direct
control.

In view of the nature of work performed by Balestra the
concession made on behalf of the complainant was that the
most appropriate description of Balestra’s calling was steel
erector. There was no evidence to support a finding that he
was involved in the erection of steel stanchions, girders and
principals, and therefore in the calling of a steel fixer.

As I understand the definition of Builders Labourer, to fall
within the calling (Clause 8 (2) (b) (ii) group 3) of Steel Erec-
tor Balestra would have had to have been engaged—

(a) in the erection of steel structural work; and
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(b) such work would have had to have been part of the
building contractors contract and

(c) under his/her direct control. See Clause 7 (1) (a) (iii)
of the award.

To fall within the calling of Clause 8 (2) (b) (iv) Group 4
Builders Labourers employed on work other than specified in
classification (i) to (iii), Balestra would have had to have been
engaged

(a) in general work not provided for in the definition
Clause 7 (1) (a) (i), (ii) or (iii); and

(b) such work would have had to have been part of the
building contractors contract; and

(c) under his/her direct control.
There was no evidence in respect to either the calling of

“Steel erector” or “Builders Labourers” employed on work
other than specified in classifications (i) to (iii)” to establish
on the balance of probabilities that the work, or, for that mat-
ter, any of the work, performed by the defendant was part of a
building contractors contract and under his/her direct control.

All that the evidence does establish is that the defendants—
(a) performed some (but not all) of the work which

Balestra was involved in as a subcontractor for Modu-
lar Metals.

(b) some, (depending upon whose version is preferred,
varying from 25 to 70 percent) was in respect to new
houses.

I find that the defendants were not Building Contractors. It
appears to me given the history of the award and its contents
that that term (undefined) is intended to refer to a contractor
responsible for the overall control and supervision of construc-
tion work on a (building construction) site. Merely being an
employer does not automatically make an entity or person a
building contractor.

Modular Metals may well be a building contractor. Whether
any of the work performed by the defendants as subcontractor
to that company was part of a building contractors contract
has, in the absence of any direct evidence, been left to specu-
lation. It certainly has not been established on the balance of
probabilities to have been so.

What has been shown by the evidence is that even if Modu-
lar Metals was a building contractor, and, if the work was part
of a building contractors contract, Balestra was not under its
direct control.

The third element that the complainant needs to establish is
that Balestra was at the material time employed in the build-
ing construction industry. The defendants advocate submitted
on their behalf that the Building construction industry should
be interpreted as meaning “the construction of building and
other structures”.

With respect this appears to be too narrow an interpretation.
It excludes many of the other activities set out in the scope
clause. A more appropriate meaning might include the other
activities referred to in the definition of “Construction Work”
set out in clause 7 (3) of the award, namely, erection, repair,
renovation, maintenance, ornamentation or demolition.

The industry would have to be orientated towards buildings
or other structures and their construction, and site preparation,
rather than working in a factory. The installation of a roller
door, tilt-a-door, automatic opening device or the servicing of
same is capable of falling into the category of building con-
struction industry when it takes place at the same time as other
aspects of the construction phase of buildings or their repair,
renovations and maintenance.

But when looking at the facts of this case I find it more
productive to determine that Balestra has been shown to have
in the installation and servicing of domestic roller doors. In
the main, this occurred in domestic dwellings, the majority of
which were not, at the time, under construction. The precise
circumstances relating to the control of the various sites is
impossible to determine from the evidence produced.

If the sites were the subject of control by a building contrac-
tor and the work was the subject of a building contract then it
could be said that he was employed in the building construc-
tion industry.

The evidence presented by both parties had its unsatisfac-
tory aspects. However I was unable to make any distinction

between the evidence of Balestra and that of the defendant
and their witnesses where the evidence conflicted. The evi-
dence by the witness Balestra was vague and non specific. I
detected that he was a poor historian and on a number of is-
sues he varied his evidence under the pressure of
cross-examination.

The same impression was given by the two defendants whilst
giving their evidence. However, to a degree, their evidence
was corroborated by their other witnesses who gave evidence
to suggest that Balestra’s evidence was either untrue or he was
mistaken.

I find that the complaint has not established on the balance
of probabilities that Balestra was employed;

(a) “on construction work” on the basis that as the evi-
dence did not show to the required standard that the
work was performed “on site” ie. on a building con-
struction site.

(b) “in a calling set out in the award” on the basis that
the evidence shows that none of the calling set out in
Clause 8—Rates of Pay applied to the type of work
he was employed in at the material time; and

(c) “in the building construction industry” on the basis
that the evidence presented on behalf of the com-
plaint was too vague to enable any satisfactory
assessment to be made regarding the control of the
various sites, the terms of entry upon the sites and
the conflicting evidence presented by the defendants
and their witnesses being equally plausible suggest-
ing that the activities were largely involved in the
installation and servicing of domestic premises not
under construction at the material time.

In view of my findings I do not consider it necessary to
consider the disputed arithmetic basis upon which the various
sums have been calculated as claimed. All 275 charges con-
tained in the one complaint will be dismissed.

UNFAIR DISMISSAL/
CONTRACTUAL

ENTITLEMENTS—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Leanne Bramwell

and

Swan Yacht Club (Inc).

No. 1554 of 1996.

COMMISSIONER J.F.GREGOR.

28 July 1997.
Supplementary Reasons for Decision.

THE COMMISSIONER: On 26 June 1997, the Commission
issued its decision in this matter together with minutes of the
proposed order to give effect to the decision.

At the request of the respondent a Speaking to the Minutes
was held on 1 July 1997. The advocate for the respondent failed
to appear at that proceeding but leave was given for him to
provide written submissions, which he did on 28 May 1997.
In those submissions, he urged that the applicant be required
to provide in writing evidence concerning the details of her
income from the Department of Social Security (DSS) relating
to ‘Supporting Mothers Benefit’ (sic) she had received from
the date of termination to 26 June 1997.

Mr Crossley who made the submission, said that the
principles to be applied are those set out in John Joseph Moreno
v. Serco Australia Pty Ltd (1996) 76 WAIG 2855, 2856, 2858,
and Shan Maree Walker v. Melville Motors Pty Ltd (1997)
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Decision dated 7 July 1997 (unreported). It seems that Mr
Crossley is suggesting that as a matter of course the
Commission’s practise has been to take into account the full
amount of social security payments when assessing the
quantum of compensation. He observed that the case law in
the area is governed by precedent except for a statutory limit
of six months compensation.

On behalf of the applicant, Mr Ward, of counsel, submitted
that the Commission’s order when referring to income did not
include reference to monies gained by way of social security
payments. However, upon request, he advised the Commission
on 10 July 1997 that his client received an allowance from the
DSS in the sum of $351.00 per fortnight being the Sole Parent
Benefit.

The Commission had cause for enquiries to be made with
the DSS concerning the affect upon the entitlements of a
recipient of a Sole Parent Benefit of an award of compensation
made under the Industrial Relations Act 1979. Four questions
were proposed to the department. They are as follows—

1) On what basis is the Sole Parent Benefit made up?
2) What is the fortnightly amount?
3) Does the benefit given relate to the children as well

as the sole parent?
4) If a pensioner were in receipt of a benefit as described

above and an order of the Commission were made in
the pensioner’s favour, would the Department recover
the amount from the pensioner by way of deduction
from the allowance?

The DSS provided answers to the questions concerning the
first three relating to the structure of the payments and how
the benefit is reduced by earnings. The DSS advised that the
right to Sole Parent Benefit is unaffected by the application of
any income test or assets. It is currently in the sum of $351.00
per fortnight. To receive the maximum rate, a pensioner with
one child must have an income of less than $124.00 per
fortnight. This amount is increased by an extra $24.00 for each
additional child. When there is income in excess of $124.00,
there is a reduction to the maximum rate of pension by 50
cents for each dollar in excess of that amount. That means that
a reduced pension may be received until the fortnightly total
income is greater than $830.40 for a person and one child,
when the pension rate will be nil.

As to the answer to question (4) the department advised that
there is no mechanism in the Social Security Act to allow for
recovery in those circumstances. What the department does is
deem the recipient to receive the total amount of any lump
sum entitlement on the day the employment is terminated. This
applies whether the payment is made in a lump sum or by
instalments.

It seems to me that there is no fixed rule of law that would
compel the Commission to take into account the payments
made to a person who is to be awarded compensation under
the Act, merely because that person is in receipt of social
security benefits. However the practice clearly is, and rightly
so in my opinion, that such payments ought to be taken into
account where it is appropriate. In the circumstances where
the DSS has no ability to reverse a payment that has previously
been made, for this Commission not to take into account at
least part of the payment, would result in a windfall to recipients
of social security benefits.

I have applied the formula that has been set out in the
department’s reply to the Commission’s request for information
on this matter and have calculated that the applicant in this
case would have been entitled to continue to earn $222.00 per
fortnight in addition to her Sole Parent Benefit. The amount
for compensation therefore should be the amount she received
per fortnight which is $420.00 less $129.00, so that the
compensation for three months would be $291.00 per fortnight
which is a total of $1,746.00. This amount recognises the
special nature of a Sole Parent Benefit and is calculated in
exactly the same way that the total pension would be reduced
by the DSS if it had the power to do so.

Final orders now issue, which will provide a new order
number 3 in the following terms—

THAT the respondent pay to Leanne Bramwell com-
pensation in the amount of $1,746.00.

Appearances:Mr P. Ward, of counsel, appeared on behalf of
the applicant.

Mr T. Crossley, appeared on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Leanne Bramwell

and

Swan Yacht Club (Inc).

No. 1554 of 1996.

COMMISSIONER J.F.GREGOR.

1 July 1997.
Reasons for Decision.

THE COMMISSIONER: On 29 October 1996, Leanne
Bramwell (the applicant) applied to the Commission for orders
pursuant to Section 29 of the Industrial Relations Act, 1979
(the Act) on the grounds that the termination of her employment
by the Swan Yacht Club (Inc) (the respondent) was harsh,
oppressive and unfair and at the completion of the contract of
employment she was entitled to benefits under the contract
which had not been paid.

At hearing, the claim for contractual benefits was abandoned
on the basis that it was likely that the contract of employment
was a subject of the Club Workers’ Award, 1976, but the
applicant continued with the application under Section 29 (1)
(b) (i) for unfair dismissal.

The applicant commenced employment with the the
respondent, on 25 May 1996. The contract continued until 27
October 1996, when the relationship was bought to a conclusion
in controversial circumstances. In a nutshell, the applicant
claims on that day she presented for work, as she entered the
premises she said hello to Ms Shepney who was the
administrator or accountant of the club. The Secretary Manager
of the club Mr Geoff Reynolds was sitting with another
employee in the room. The applicant proceeded up the stairs
to her workplace, Mr Reynolds followed her, was abusive and
pointed a finger at her. The applicant claims there was an
argument between them, which led her to conclude her services
were no longer required. She left the premises. Having
considered the events, she rang the office hoping to have a
discussion with Mr Reynolds. A few days later she received a
letter which purported to confirm that she had resigned. This
she disputed, then and now.

The Commission heard evidence from the applicant who is
a parent with 2 young children and the breadwinner for her
family. Over the past 10 years, she has worked in clubs and
bars. On the suggestion from her uncle, who is a committee
member, she approached the respondent seeking work. During
an interview with the Bar Manager, Ms Jenny Glossop there
was a discussion about how the employment would be
organised. Even though the applicant was flexible, she made
it clear that she needed regular shifts because she had to
organise the care of her children. During the interview, Mr
Reynolds came into the office, looked at her and pronounced
that she could have a job. As the engagement became
established the applicant was given a fortnightly roster in
advance (Exhibit W1).

By reference to Exhibit W1, the applicant described her shift
arrangements identifying the hours she started and finished
work. She described a typical day’s work, explaining that she
had a set of keys for the doors to the club, the screens to the
bar and the safe. The keys were continually in her possession
and were so within two weeks after she started the engagement.
The applicant gave detailed evidence about the number of hours
she worked each week, she said they were regular and dictated
by her personal circumstances. For instance, she could not work
on every night during the week because of high fees for baby
sitting, she needed a mixture of nights and some days and the
respondent co-operated with that need. In short she had regular
hours and set shifts every week. The job suited her very well
because she had specific hours and was not finishing late. She
was comfortable in the job and was hopeful that it would be
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an indefinite arrangement, although she indicated in her
evidence that no one made promises to her about the length of
the employment.

During her evidence the Commission saw through Exhibits
W2 and W3, evidence of the pay received. The applicant told
of an incident that occurred on 25 October 1996. She said that
she reported for work at 11.30 am. She entered the office of
the respondent, she said hello and waved to Mr Reynolds and
he had responded. Jenny Shepney was at the front desk. Mr
Reynolds was sitting at his desk with his head down talking to
Jenny Glossop. He did not lift his head but the applicant thought
he responded to her greeting. In her evidence in-chief the
applicant said that she greeted Mr Reynolds and said hello to
him but he never made eye contract with her . Her path through
the office took her past Mr Reynolds’ desk. On her way to the
top bar, she walked up the stairs. As she reached the top Mr
Reynolds stormed up behind her yelling and pointing his finger
at her. Using robust language he said that if she was going to
ignore him she could “get the hell out of the club.” He told her
never come past his desk without greeting him. The applicant
admitted there was a heated exchange and her memory was
that Mr Reynolds told her she could go. She was frightened
because of the way she was spoken to and admitted that her
memory of what was said might not have been as clear as it
could have been because she was frightened, but she may have
said words to the effect of ‘If you want me to go I will’. The
response from Mr Reynolds had been ‘Yes just go just go’. He
then went down the stairs.

The applicant left through the office, Mr Reynolds stood
there with his hand out and asked her for the keys, which she
gave him. She went straight home. Later she rang the yacht
club to speak to Mr Reynolds to clarify the situation. On the
following Monday, she received a letter (Exhibit W4), in the
following terms. The letter is incorporated in full hereunder—

“28th October 1996
Dear Leanne
I have accepted your resignation of Friday 25th October
1996.
Please find enclosed your pay for work completed plus 2
hours for Friday.
Yours faithfully
Geoff Reynolds
Managing/Secretary”

Because she disputed the allegation contained in the letter,
the applicant immediately sent a letter in reply. Her reply is
incorporated hereunder—

“28-10-96
Geoff Reynolds &
Management Committee Swan Yacht Club
Dear Geoff
Upon receipt of your letter today, I would like to make
one thing clear. Under no circumstances did I resign on
Friday 25th October or at any time.
Thanking you
L M Bramwell”

Evidence was given by the applicant about post termination
events. She claimed she was contacted by the East Fremantle
Yacht Club and was invited to consider work at the club. As
she had an unlisted telephone number, she assumed that her
name had been given by the respondent. This was confirmed
by the caller, who told her that Mr Reynolds had highly
recommended her for work. As it transpired, the East Fremantle
Yacht Club was unable to offer her work which fitted into her
family obligations. These matters were the subject of
correspondence between the applicant and the East Fremantle
Yacht Club (Exhibit W6).

That is a sufficient summary of the evidence for the purposes
of these Reasons. There was other evidence in-chief led from
the applicant by her counsel Mr Ward, concerning the
relationship between her and Mr Reynolds and a discussion
with him concerning future promotion, if one can describe it
that way, in the club. Evidence was led also about other
employees of the club such as Mr Robert Sutcliffe and the
applicant’s opinion about his role as a witness to the
conversation with Mr Reynolds and whether he was hard of
hearing or not. There was also evidence concerning the
applicant’s relationship with the manager Ms Jenny Glossop.

On behalf of the respondent, evidence was heard from Mr
Geoff Reynolds. He described the way the staff were engaged.
He opined that all but two of them were permanent. The others
the employer regarded as casual and employed them as such.
He agreed that he had given approval for the engagement of
the applicant. Mr Reynolds told the Commission about
meetings he had arranged between the applicant and Bar
Manager in an effort to resolve relationship difficulties. These
had not been successful. A meeting took place some three or
four weeks into the employment contract in an effort to resolve
the problems the two women had. The applicant had been given
work outside the bar as maitre d’ in order to avoid her reporting
directly to the bar manager. Even though he had the applicant
in mind to co-ordinate functions in the club and to organise
the Thursday night activities he had never offered her a position
as bar supervisor or bar manager. Mr Reynolds said that he
had never received any complaint from the applicant about
him harassing her. Nor had he received complaints from her
or any other female staff. He refuted allegations concerning
the standard of his conduct with female staff, saying that there
have been no complaints to the committee nor had the
committee raised an allegation with him. There was an incident
in the bar when the applicant had said that she had enough of
bitchiness and backstabbing and she was going to leave. In
reply he said to her ‘If you want to, that is ok’. These comments
had remained in his mind and influenced his reaction to what
he regarded as rude behaviour on 25 October 1997, which was
just two weeks after this incident in the bar.

Relating the events on 25 October 1997, Mr Reynolds said
that he was having a meeting with Jenny Glossop at his desk.
The applicant entered the room. He thought she was startled
to see Jenny Glossop in the room and she headed straight for
the back door, which was past his desk. He tried to make eye
contact with her and said ‘Hi’, but she did not acknowledge
him nor did she stop. As the applicant passed through the room,
he asked both Jenny Glossop and Jenny Shepney whether they
heard the applicant respond to his greeting. They replied in
the negative. He then decided because of the event on Tuesday
night when the applicant made comments in the bar about not
being happy and her disrespect for him, evidenced in his mind
by a failure to respond to his greeting, that he would take her
to task over her attitude. He admitted striding up the stairs two
at a time but said that was not unusual for him. In evidence in-
chief, he denied that he used any bad language. He admitted
he raised his voice, pointed his finger and said words to the
effect, ‘I am the manager I demand you give me respect’. The
applicant had said, ‘I did say hello to you’. He disputed that
and told her there were two other people in the office who did
not hear her say anything. He accused her of lying, which she
denied, insisting that she had greeted him. He was satisfied
that he got his message across to her that he was not going to
stand for that type of behaviour. He turned around and walked
back to the top of the stairs, he changed tone of his voice and
said, ‘If you do not like it here you do not have to stay you can
leave’. The applicant had said that she would and he said ‘You
can leave now if you like’ and asked for her keys. He then
went down stairs and the applicant followed shortly afterwards
and gave him the keys.

Mr Reynolds admitted that he yelled at the applicant because
he was concerned about her apparent lack of respect. He
remembered that the applicant’s facial expressions were normal
and her voice was calm. She said that, ‘If you want me to
leave I will’. He reiterated that he said that ‘If you do not like
it here you can leave’ and she said ‘I will leave’. Mr Reynolds
also gave evidence that Mr Robert Sutcliffe was a witness to
the conversation. The Commission also heard evidence from
Mr Errol Francis Mallane who is a committee member of the
respondent and uncle to the applicant. His evidence was led
on behalf of the respondent. I have no need to summarise it in
detail as the information, other than that which related to the
relationship between the applicant and the bar manager, does
not assist in the determination of the case.

Evidence was also received from Mr Barry Robert Rae, who
is the food and beverage manager of the East Fremantle Yacht
Club. He had made an offer of employment to the applicant
after he had been advised of her availability by Mr Reynolds.
He did this after he had rung Mr Reynolds to ask him if he had
anyone on his books who may be available for work. His other
evidence related to the need of the applicant to have specifically
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fixed shifts that would enable her to look after her children.
Mr Rae gave evidence that he had received a letter (Exhibit
W6) from the applicant and had provided a copy to Mr
Reynolds. During discussions with Mr Reynolds there was no
indication that there was any difficulty between the applicant
and Mr Reynolds.

Robert Winston Sutcliffe who is employed as the boatswain
by the applicant who is a witness to the discussion between
Mr Reynolds and the applicant, gave evidence. He recalled
Mr Reynolds running up the stairs and calling out to the
applicant in a loud voice. He remembered Mr Reynolds shaking
his finger and saying ‘Do not ignore me like that again, I am
the manager and I expect to be treated with respect’. Mr
Sutcliffe also said that he heard Mr Reynolds say there were
two other people in the office, who would witness that the
applicant ignored him and did not return his greeting. Mr
Sutcliffe said that he did not in terms hear Mr Reynolds dismiss
the applicant. But he heard him say words to the effect that, ‘If
you do not like it here you can leave if you want to’, and that
she had said ‘I will leave’ and Mr Reynolds had said, ‘All
right you can go now’. Mr Sutcliffe said that at no time did he
hear any form of bad language from Mr Reynolds.

Before I make findings concerning the witness credibility, I
need to deal with the law to be applied. I do not intend to
discuss in detail the law concerning Section 23AA of the Act,
suffice to say that the tests that are set out by Senior
Commissioner Fielding in his reasons in Melissa Jaggard v.
Tranby (1996) 76 WAIG 4720. I observe that on the evidence
that is before me here, those tests have been met.

Having made this preliminary finding the question is whether
the respondent has nevertheless acted harshly, unfairly or
oppressively in its dismissal of the applicant. It is for the
applicant to establish that the dismissal was in all the
circumstances unfair. The test for ascertaining whether a
dismissal is harsh, oppressive or unfair is that outlined by the
Industrial Appeal Court in Undercliffe Nursing Home v.
Federated Miscellaneous Workers Union of Australia (1985)
65 WAIG 385. The question to be answered is whether the
right of the employer to terminate the employment has been
exercised so harshly or oppressively or unfairly against the
applicant as to amount to an abuse of the right. A dismissal for
a valid reason within the meaning of the Act may still be unfair
if, for example, it is effected in a manner which is unfair but if
the employment has been terminated in a manner which is
procedurally irregular that will not of itself necessarily mean
the dismissal is unfair (see Shire of Esperance v. Mouritz (1991)
71 WAIG 891 and also Byrne v. Australian Airlines (1995) 65
IR 32). In Shire of Esperance v. Mouritz, (Supra) Kennedy J
also observed that whether an employer in bringing about a
dismissal adopted procedures which were fair to the employee,
is but an element in determining whether the dismissal was
harsh or unjust.

In view of the circumstances here, I need to examine the
principles applicable to determining whether in particular
circumstances there has been a termination at the initiative of
the employer. This issue has been considered by the Australian
Industrial Relations Court in a number of cases. The leading
decision is that in Mohazab v. Dick Smith Electronics (1995)
62 IR 200. The rule or principle established in Mohazab’s case
was crystallised in a decision of the Full Bench of the Australian
Industrial Relations Commission (AIRC), reported in Print
Number N5682, where the Full Bench said—

“That principle is that for a resignation from employment
to be conceived to be a termination of employment at the
initiative of the employer, it is necessary that the act or
conduct of the employer results directly or consequentially
in the termination of the employment, and that the
employment relationship is not voluntarily left by the
employee. Notwithstanding the voluntary character of a
resignation, the termination may be taken to be at the
initiative of the employer if, had the employer not taken
the action it did, the employee would have remained in
the employment relationship, and if, because of the action
or conduct of the employer, the employee had no effective
or real choice but to resign.”

The substratum of case law on this subject has been drawn
together in a decision of the Full Bench of AIRC in ABB
Engineering Construction Pty Ltd, (Print N6999). In that

decision it is observed that there is little or no support in the
decided cases to suggest that an employer should reassure an
employee seeking to tender his or her resignation that the act
is not necessary or called for by reason of the employers
conduct. The case is however support for making a closer
examination of the employees conduct. In this respect, the
comments of Wood J in Kwik-Fit (G.B.) Ltd v. Lineham (1992)
IR 183 at 188, are relevant where his Honour observed that he
saw no difference in principle between words or actions of
resignation. He observed that

“If words of resignation are unambiguous then prima facie
an employer is entitled to treat them as such, but in the
field of employment personalities constitute an important
consideration. Words may be spoken or actions expressed
in temper or in the heat of the moment or under extreme
pressure (“being jostled into a decision”) and indeed the
intellectual make-up of an employee may be relevant: see
Barclay v. City of Glasgow District Council (1983)
I.R.L.R. 313. These we refer to as “special
circumstances”. Where “special circumstances” arise it
may be unreasonable for an employer to assume a
resignation and to accept it forthwith. A reasonable period
of time should be allowed to lapse and if circumstances
arise during that period which put the employer on notice
that further inquiry is desirable to see whether the
resignation was really intended and can properly be
assumed, then such inquiry is ignored at the employers
risk. He runs the risk that ultimately evidence may be
forthcoming which indicates that in the “special
circumstances” the intention to resign was not the correct
interpretation when the facts are judged objectively.”

The words of his Honour in Kwik-Fit (G.B.), have now been
accepted in a line of authority in Australian cases from Minato
v. Palmer Corporation Ltd (Supra) through to ABB Case
(Supra) as appropriate in contemporary circumstances in
Australia.

The final area of case law I need to examine is that which
applies only if reinstatement is impracticable. In those
circumstances, the Commission is to turn its attention to a
remedy for compensation (see Gray J in Liddell v. Lembke
(trading as Cheryl’s Unisex Salon) at page 368.

President Sharkey in the Full Bench decision of Gilmore v.
Cecil Bros, FDR Pty Ltd and Others at page 4447, set out
principles by which the Commission may assess compensation.
These are—

“(1) The Commission will not be able to adjust the meas-
ure of compensation according to its opinion of the
conduct of the employer.

(2) It is required to order the employer to compensate
the employee as far as possible up to the limit speci-
fied in respect of any loss which the employee has
suffered by reason of the termination.

(3) The limit specified is a limit on what the court can
order by way of compensation, not a limit on what
the employee can receive from the employer. Thus,
even if an employer has already paid a sum of money
designed to compensate the employee for dismissal,
if the employee is entitled to greater compensation,
the court must award it up to the limit specified (see
Liddell v. Lembke (trading as Cheryl’s Unisex Sa-
lon) (op cit) per Gray J at pages 368-369).

(4) The Commission is able to order that compensation
be paid for “loss or injury caused by the dismissal”,
provided that the amount not exceed six months re-
muneration (see s.23A of the Act).

(5) There must be a causal link between the dismissal
and the loss or injury alleged to have been suffered.

(6) The manner in which the Commission is to assess
compensation is not prescribed otherwise by the leg-
islation.

(7) The Commission must assess compensation having
regard to s.26(1)(a), s.26(1)(c), and perhaps from
time to time s.26(1)(d) of the Act.”

I have applied these principles here.
I now need to make findings concerning witness evidence. I

heard from the applicant who was subject to extensive
examination in chief and cross examination. She conceded her
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memory might not have been absolutely accurate because of
the fear she felt during her altercation with Geoff Reynolds. In
my view that is an honest admission and explains some of the
minor differences between the evidence she gave at different
times in the hearing. I see no reason to conclude that she is not
being truthful and relayed the events as they transpired in the
best way she could, given the passage of time and the
circumstances in which she found herself.

The major witness on behalf of the respondent was Mr Geoff
Reynolds. He made various admissions under cross
examination that differed from his evidence in chief. He agreed
that he used a loud voice to the applicant and he could have
sworn at her. He was also subject to a sustained attack upon
his credibility, particularly in relation to his personal behaviour.
There were allegations made concerning his conduct at work
with female members of the staff. No evidence was called to
support the allegations. I have carefully considered the answers
he has given. I have searched for corroboration of the
allegations made against him in cross examination and I can
find none. The credit of Mr Reynolds as a witness, is in my
view not diminished by the allegations made to him. They
were unproven and apart from one area where he made a frank
admission concerning a relationship, unfounded. I have no
reason to discount his evidence as being untruthful. His version
of events varies from that of the applicant in crucial areas. But
those differences can be put down to either faulty recall or a
genuine difference of view.

The Commission heard evidence from Ms Jenny Shepney. I
have some doubts about her evidence. She made it clear in her
examination in chief and re-examination, that she had thought
that, and was prepared to swear, that the applicant offered no
greeting as she came into the premises on the day of her
dismissal. When confronted with a note, which she admitted
she had made soon after the incident, that the applicant had
acknowledged her (Shepney) as she entered the building by
saying ‘Hi’, she was not able to say that the record she made
at a reasonably contemporaneous time was inaccurate. It is
open to find that the record she was shown, which indicated a
greeting was given, is more likely the truth than the evidence
that she gave in the hearing. This is an important matter because
it supports the evidence of the applicant who indicated that
she offered a greeting when she entered the office. The force
and form of that greeting is a matter of controversy and is
perhaps unresolvable at this stage, but it is clear that a greeting
was offered.

Evidence was also taken from Ms Jennifer Glossop, the Bar
Manager. I have no reason to disbelieve that she had difficulties
with the applicant and that there was friction between them. I
accept her evidence with that rider. The evidence of Mr Robert
Sutcliffe is interesting in that he seems to have a unshakeable
and precise recall of words used in the conversation between
the applicant and Mr Geoff Reynolds in exactly the same form
as held by Mr Reynolds. It is hard to accept that, if he did not
refresh his memory from his notes, that he would have such
accurate recall of a matter which happened so long ago.
However, I do not say that I disbelieve his evidence. It is
evidence though, which I treat with some caution on the
grounds that when viewed in total the evidence appears to be
self serving.

In my analysis I first discuss the employment status of the
applicant. This is not a matter of great moment insofar that a
finding might create an entitlement to the applicant. But the
way she attended for work and the structure of her shifts, is
important in the context of whether the Commission ought to
consider this matter as an unfair dismissal. The respondent
strongly argued that the applicant was a casual employee, in
fact it says that all employees at respondent’s premises apart
from a couple, are casual employees. That title may well be
attributed to them by the respondent and it may well fit a
definition under the Club Workers’ Award. However, this
applicant was employed with a pattern of work and for a period
of time which leaves no doubt that she was in regular
employment and that her employment, even though it was
labelled casual by the respondent, is not casual in the sense
normally accepted in this Commission (see Serco Australia
Pty v Moreno (1996) 76 WAIG 2314 and also Squirell v Bibra
Lakes Adventure World T/A Adventure World (1984) 64 WAIG
1834 per Fielding C). This is not to say that she has been
underpaid under the award. No evidence was led concerning

this matter. But for the purposes of identifying the style of
employment for consideration as an unfair dismissal matter, it
is clear that the work was regular, continuous and had the nature
of a permanent position designed as it was to suit the applicant’s
particular requirements as a supporting parent. It is a position
therefore, to which an employee could be reinstated if a finding
of unfairness is justifiable on the facts.

From the evidence, it is clear that there was conflict between
the applicant and the bar manager. It is also clear that the club
manager Mr Reynolds, tried to manage that conflict by
providing the applicant with work which would remove her
from the spear of influence of the bar manager. It is also
apparent that he tried to resolve the difficulties by creating the
opportunity for the two women to meet and resolve their
differences. Mr Reynolds says that a motivating factor which
led him to be angry when he thought he was not acknowledged
by the applicant, was on two occasions the applicant had made
comments which led him to believe that maybe she did not
wish to continue her contract of employment with the
respondent. I have considered carefully the events surrounding
the two events which were raised by Mr Reynolds and I find
that his reaction to her comments was too sensitive. The
comments in the bar about finding other work were in the
context of the conversation, as explained by the applicant and
Mr Millane, not indicative of the wish to leave the employment
at all. As the applicant said, her work was extremely important
to her as a supporting mother. She had been able to get herself
a position where she could work and honour her family
obligations to her children as well. More over the comments
made in the bar were made in casual conversation and should
be viewed in that context. There is absolutely no reason at all
why she would want to leave.

However, Mr Reynolds with the thought in his mind that the
applicant was harbouring thoughts of leaving reacted, and, I
find, overreacted, when he thought the applicant did not offer
him a greeting. It is open to find on the evidence that the
applicant did utter some form of greeting when she came into
the room. Mr Reynolds may not have heard it but it certainly,
on the evidence, was said. It is strange that when Mr Reynolds
consulted the two women in the room, he gained the impression
that the applicant did not say anything particularly given the
evidence to this Commission by Ms Shepney who on her own
admission wrote, in a reasonably contemporaneous time, that
a greeting had in fact been given. However, be that as it may,
Mr Reynolds ran up the stairs vigorously pursuing the applicant.
On his own admission he swore at her, pointed his finger and
was angry. One wonders why the perception of the failure to
give a greeting, if that indeed is what happened or what Mr
Reynolds thought happened created such a reaction. The
reaction was certainly an over reaction and led to a situation
where Mr Reynolds, a man of imposing physical presence was
shouting at a female employee and they became involved in a
conversation where the employee gathered the impression that
Mr Reynolds wanted her to leave. This was clear to her because
he demanded the keys from her. She removed herself from the
situation and after reflection at home, she rang to speak to Mr
Reynolds to try and clarify the situation. She was unsuccessful
in doing so and later she received a letter purporting to be an
acceptance of her resignation. I am unable, on the evidence of
the matter, to find that she resigned at all, but if I am wrong
about that, the termination was certainly at the initiative of the
employer.

There were words spoken and actions expressed in temper
or in the heat of the moment and under extreme pressure in the
way that it was described by Wood J in Kwik-fit (G.B.) Ltd
(Supra). In that case, which has been accepted as good law in
the Australian context, the judge observed that a reasonable
period of time should be allowed to elapse and if circumstances
arise during that period that put the employer on notice that
further enquiry is desirable to see whether the resignation was
really intended and can be properly assumed, then such enquiry
is ignored at the employers risk. That is what happened in this
case. If Mr Reynolds was entitled, as he claims he was, to
assume that the words he thought the applicant used were a
resignation, he should have taken action to ensure that the
resignation was really intended. Particularly after he received
her denial that she had resigned. That he tried to assist her
with work later is indicative that he was perhaps of the frame
of mind that the resignation had not really been intended. Why
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else would he speak on the applicant’s behalf with his colleague
at the East Fremantle Yacht Club. This is a circumstance where
the respondent has run the risk that was described by Wood J
in Kwik-Fit (G.B.) Ltd,(supra) that ultimately there was
evidence that indicates the intention to resign was not a correct
interpretation of the words of applicant when those words are
judged objectively.

For the above reasons the applicant was unfairly dismissed.
I now need to consider the question of reinstatement. It is clear
to me that there is a reservoir of ill will arising from the events
that have been exposed in this case and that reinstatement of
the relationship would be difficult to achieve, particularly when
the serious allegations which I found to be unproven, were
made against the respondent’s managing secretary. Against the
background of proceedings in this case, it is very unlikely that
a reasonable working relationship could be developed between
the parties. The dismissal was unfair though and I therefore
turn to the question of compensation. I apply the rules as they
are set out by His Honour Sharkey P, in Gilmore v. Cecil Bros
(Supra). Here the applicant has suffered loss or injury by reason
of her termination. The employment arrangement she had with
the respondent was particularly suitable to her family
obligations. The need to address those obligations makes
finding employment for her in her area of skill very difficult.
Because of this she has suffered loss or injury such that
compensation should be awarded. I have taken into account
also the amount of time since the termination and the provisions
of Section 26 (1) (a) and (c) of the Act and have decided that
compensation will be granted. It is generally based on the
earnings of the applicant for the period of three months and I
fix the sum of $2,500.00 less the amount of any income
received by the applicant between the date of dismissal and
the date of this determination.

Minutes of Proposed Order will now issue. The parties will
be able to speak to minutes at a time and date to be fixed.

Appearances: Mr P. Ward, of counsel, appeared on behalf of
the applicant.

Mr T. Crossley, appeared on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Leanne Bramwell

and

Swan Yacht Club.

No. 1554 of 1996.

COMMISSIONER J.F. GREGOR.

28 July 1997.
Order.

HAVING heard Mr P. Ward, of counsel, on behalf of the
Applicant and Mr T.C. Crossley on behalf of the Respondent,
the Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—

(1) THAT Leanne Bramwell was unfairly dismissed on
25 October 1996;

(2) THAT reinstatement is impracticable;
(3) THAT the respondent pay to Leanne Bramwell com-

pensation in the amount of $1,746.00.
(Sgd.) J. F. GREGOR,    

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Graham Michael Brecker

and

State One Equities Pty Ltd.

No. 655 of 1997.

8 July 1997.
Reasons for Decision. (extempore)

SENIOR COMMISSIONER: The Respondent in this matter
carries on business as a stock broker and financial adviser.
The Applicant was employed by the Respondent from early in
1996 until on or about 27 March last. He was initially employed
as a private client financial adviser on a commission basis.
That venture, it is common ground between the parties, proved
to be singularly unsuccessful. The Applicant, who is a relatively
recent immigrant to this country, apparently found it difficult
to find sufficient customers to make a reasonable income from
that task. In consequence, the Respondent offered, and the
Applicant accepted, a position as a research or financial analyst,
initially at a salary of $2,000 a month, which was subsequently
increased to $2,400 a month.

The Applicant’s employment was terminated on 27 March
1997 by the Respondent paying him, as well as his accrued
entitlements, one month’s pay in lieu of notice as his written
contract of employment requires. During the course of the
proceedings there was mention of two contracts—one said to
have been made on 30 August last and the other contained in a
letter dated 18 October 1996. Whichever document constitutes
the contract, the termination period is in each said to be one
month and in the circumstances that was not a matter of
controversy.

The Applicant’s employment was terminated principally
because the Respondent’s managing director, Mr Hill, believed
that he had taken leave in the preceding week without authority
and because, despite warnings not to do so, he had broken the
Australian Stock Exchange Rules and in-house rules by trading
in stocks for himself without the prior written authority of a
director of the Respondent and had failed to settle the payment
for some of those transactions within the required time. Another
reason said to have led to his dismissal was that he was
generally unproductive and not always punctual in the
execution of his duties. In addition, it was said that he was
somewhat unco-operative towards staff, although in fairness
to the Respondent it does not now advance that as a matter of
any great concern.

The Applicant contends that the dismissal was unfair and
seeks redress pursuant to the provisions of the Industrial
Relations Act 1979 in the form of reinstatement and, as I
understand it, compensation for the intervening period between
his dismissal and reinstatement. He says he has found it
impossible to find alternative employment and thus still
believes that he should be reinstated rather than be
compensated.

The Applicant denies having taken leave without approval.
On the contrary, he says that it was approved by Mr Ho, who
is the Respondent’s senior analyst, and who was, at all material
times, a director of the Respondent. He does not deny having
breached the Australian Stock Exchange Rules with respect to
his own personal trading, but he denies that he was ever
castigated about that. Indeed, he submits that in some instances
the Respondent condoned what he was doing. He also denies
being unproductive in the sense of producing the necessary
number and quality of research reports. He says that he was
fully occupied in research and what was asked of him by way
of research he produced. I suspect that he accepts, at least in
part, that he did not undertake research entirely in the way in
which the Respondent wanted it done. His answer to that is,
however, that research is a personal thing and nothing he did
was wrong. So far as his output is concerned, he says that he
compared well in that respect with other employees. Likewise,
he denies that he was unco-operative with other members of
the staff. Moreover, he denies that this was ever mentioned to
him as a matter of concern by the Respondent. Similarly, he
denies having been less than punctual in his attendance at work.
He does acknowledge that, at least in the latter part of the
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period of his employment (i.e. after January), he was unable
to attend early morning meetings, which the Respondent held
regularly. He says that his non-attendance was for good
domestic reasons, which reasons he explained to both Mr Hill
and to Mr Ho. In short, those reasons were that the only motor
vehicle he possessed was more often than not used by another
member of the family in circumstances which made it
unavailable to him. In the absence of a car it was not possible
to get to work to meet the early time of the meetings set by the
Respondent.

Essentially, the issues raised in this application turn on
questions of fact, namely whether the Applicant was deficient,
as alleged by the Respondent, and if he was deficient in that or
indeed in any other respect, whether he was advised of the
deficiencies and given a fair opportunity to remedy those
deficiencies. It is trite to say that the modern law of employment
requires that before an employee is dismissed for reasons
associated with unsatisfactory performance, the employee
should be advised of his or her shortcomings and be given a
fair opportunity to remedy those deficiencies.

The questions of fact that arise in this matter largely turn on
the assessment of the credibility of the various witnesses. I
should say that the painstakingly slow manner in which the
Applicant adopted in presenting his case, most notably in
questioning his witnesses, and in particular Mr Hill; the
attendant unsubtle displays of displeasure, and the sometimes
petty objections by counsel for the Respondent, and at least in
the early stages the frequent communications between the
Respondent’s managing director and counsel all combined to
make a proper determination of this matter, from my point of
view, unduly difficult.

There is a marked degree of conflict in the evidence adduced
by the Applicant and that adduced not only on behalf of the
Respondent and by some of the witnesses called by the
Applicant. Not only is the weight of the evidence against the
Applicant, but, on my assessment, so is the most credible
evidence. I am satisfied and find that the events leading to and
surrounding the dismissal of the Applicant from his
employment occurred substantially as Mr Hill has testified,
although I have no doubt that he did at times use the colourful
language which the Applicant said he did and which Mr Hill
was reluctant to admit to having used. In concluding that the
events occurred as Mr Hill has testified, I do not overlook the
fact that he displayed a propensity to somewhat overstate his
case at times and not to answer questions directly.

What Mr Hill had to say was to some degree corroborated
both by Mr Ho and Mrs Hill. I entirely endorse what counsel
for the Respondent said in his closing address about Mr Ho
being a candid witness. Mr Ho, to his credit, was prepared to
give credit to the Applicant where he thought it was due and
did not say that everything about the Applicant was bad. To
some extent what Messrs Ho, Hill and Mrs Hill said was
supported by the evidence of Mr Avery, who was called by the
Applicant. Although he was prepared to give what can only be
said to be a glowing reference about the Applicant, he resiled
from that in no uncertain terms when put on oath by saying
that it was prepared as a device to help the Applicant get
alternative employment and without a genuine belief as to its
accuracy. Whilst, as I have said to Mr Avery, the preparation
of such a reference in the circumstances does no credit to him,
having heard him, I accept that the reference does not represent
the true position. Furthermore, having seen him I do not accept
that he was intimidated by the presence of Mr Hill, as I think
the Applicant inferred on one occasion.

In short, where the evidence of Messrs Hill, Ho, Avery and
Mrs Hill conflicts with that of the Applicant, I am bound to
say that I prefer their evidence. Indeed, I feel also bound to
say that the more I heard from the Applicant the more convinced
I became that what Messrs Hill, Ho, Avery and Mrs Hill said
of him was accurate. Indeed, the Applicant’s disposition
throughout the proceedings was not inconsistent with what
they had to say of his disposition in the workplace.

I am satisfied and find, therefore, that the Respondent had a
valid reason to dismiss the Applicant. I find that the dismissal
related to his performance in the workplace. Thus, I find that
the Respondent has discharged the onus imposed upon it by
the now repealed provision of section 23AA of the Industrial
Relations Act 1979, which although repealed still apply to these

proceedings since the proceedings were launched before the
repeal came into force.

In particular, I am satisfied and find that the Applicant
breached the Australian Stock Exchange Rules in the way in
which Mr Hill has testified. I furthermore accept the evidence
of Mr Hill, Mrs Hill and Mr Ho that it is vitally important for
the well-being of the Respondent that those rules be not
breached. Moreover, I accept the evidence of Mr Hill that he
explained the seriousness of the matter with the Applicant from
time to time. A breach of the rules not only brings a fine, as the
Applicant has suggested, but potentially can lead to the loss of
the licence or deregistration. Apart from what Mr Hill has had
to say, I simply cannot think that in the circumstances he would
come to the condoning arrangement which the Applicant has
invited me to accept was the case.

Likewise, I am satisfied and find that the Applicant was less
than productive in the output of his reports. Moreover, I am
satisfied that he was unco-operative and argued with Mr Ho
as to how those reports should have been presented. Again,
the situation is, as Mr Kitto, for the Respondent, has put it,
that it is not so much the point that the reports were not to
standard, but the fact that they were not done in the way in
which the Respondent required without question. Further to
that, I accept the evidence of Mr Ho and Mr Hill that the
Applicant did not confine himself to what is described as the
mid cap stocks in the way in which he should have, but
embarked upon other tasks when it was not his function to do
so. In short, I accept Mr Ho’s evidence that towards the end of
the Applicant’s time with the Respondent he became quite
difficult to deal with and displayed a less than enthusiastic
approach to his work.

As to the allegation relating to the Applicant’s latecomings
or absences from work, it may be that the Applicant had
difficulties because of domestic reasons in getting to work,
but his excuse for doing that typifies what I think was an
unsatisfactory attitude to his work. The plain fact of the matter
is, as his contract indicates and I think it is fair to take notice
of the fact, that overnight activities in other countries or
interstate bear upon the activities of the stock exchange on the
following day. It is the nature of the Respondent’s business
that a researcher should be at work in the early hours of the
morning, as Mr Hill said and indeed as the Applicant’s contracts
required. It is hardly satisfactory for the Applicant to say that
he cannot get to work at those hours because he has not got
access to a car. Again, I accept the evidence of Mr Hill that he
suggested to the Applicant that he might communicate with
the others employed by the Respondent who apparently had a
car pooling arrangement. The Applicant offers an excuse for
not doing that, the fact that he did not have a car to pool, but
again that is symptomatic of his somewhat cavalier attitude to
his work, of which Mr Hill complains.

It remains only to mention the matter of leave since that, as
Mr Kitto has said, seems to have been the catalyst for the
dismissal of the Applicant. I have no doubt that neither Mr Ho
nor Mr Hill approved the Applicant’s leave. Whether or not
the Applicant was left with the impression that Mr Ho had in
fact approved the leave might be open to question, although I
observe in passing that Mr Ho indicated that in his cross-
examination he did not approve the actual leave. Nonetheless,
what is more important, and is symptomatic again of the
Applicant’s unsatisfactory attitude in the workplace, is the fact
that at a meeting on 10 March, which was prior to him taking
leave, the Applicant was told by the Respondent’s managing
director that he was to take all his instructions from him, rather
than from Mr Ho. The fact that the Applicant, despite all this,
sought to ask Mr Ho for permission seems to me to have been
a recipe for disaster, as indeed it turned out to be.

I have deliberately not said anything about the so-called Duke
complaint because I think there may be many explanations for
that complaint and in the circumstances I think it best ignored
and certainly not held against the Applicant.

In the view I take of the matter, the Applicant’s transgressions
and shortcomings were such as to justify his dismissal, given
that it was by notice (albeit with payment in lieu) and not
summary. Accepting, as I do, that the events leading to and
surrounding the dismissal occurred substantially as Mr Hill
testified was the case, I am satisfied that the Applicant was, as
Mr Hill said, told from time to time that he had no future with
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the Respondent unless he changed his ways in the workplace.
It follows from what I have said that I am not satisfied that the
Applicant has discharged the onus which he carries to show
that the dismissal was unfair. Indeed, on the evidence before
me, all the indications are that the Respondent quite fairly
exercised its contractual right to terminate his dismissal. It
must follow that, in my view, the claim should be dismissed
and I intend to so order.

Appearances:  The Applicant in person
Mr J.G. Kitto (of counsel) on behalf of the Respondent

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Graham Michael Brecker

and

State One Equities Pty Ltd.

No. 655 of 1997.

8 July 1997.
Order.

HAVING heard the Applicant in person and Mr J.G. Kitto, of
counsel, on behalf of the Respondent, the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—

THAT the application be and is hereby dismissed.
(Sgd.) G. L. FIELDING,    

[L.S.] Senior Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

C

and

Smiths Snack Food Company Ltd.

No. 75 of 1997.

COMMISSIONER J.F. GREGOR .

2 July 1997.

Reasons for Decision.
THE COMMISSIONER: On the 14th day of January 1997 C
(the applicant) applied to the Commission for an order pursu-
ant to Section 29(1)(b) of the Industrial Relations Act, 1979
on the grounds that he had been unfairly dismissed from his
employment at Smiths Snack Food Company Ltd (the respond-
ent). The applicant seeks an order for reinstatement with
payment for a period of unemployment and continuity of serv-
ice.

The respondent in this matter is a manufacturer, importer
and distributor of potato chips, nuts and cereal products. It
operates from premises in Canning Vale where it employs ap-
proximately two hundred staff. The applicant in these
proceedings was employed as a food processor in the produc-
tion room. On the 24th December 1996, he was observed in
the finished goods warehouse by Mr Terrence Walsh, a ware-
house assistant. Mr Walsh together with two members of his
warehouse team observed a person walking in an adjacent line
of racking. The person was recognisable because he was wear-
ing a hair protector which meant that he was not from the
warehouse but from the production area. Mr Walsh said that
he identified C as he walked past an area where he, (Walsh)
and the two workers were standing. He was out of view for a
little while then he proceeded back towards where he had come
from and bent forward over a pallet stack. This caused one of
the employees to comment on his actions and Mr Walsh to
walk around the racking to see what was happening. As he did
so he saw the applicant walk through the production area with

a bag of mega pack Twisties in his hand. Mr Walsh went to
where the applicant had been and discovered an opened car-
ton with one of the packets missing. Mr Walsh immediately
moved the carton to the customer services area where he handed
it over to another employee and explained what he had seen.
He made an issue of the matter because the employees in the
warehouse were very conscious that if anything went missing
in the warehouse it may reflect badly on them. The incident
was eventually reported to Mr Keith Cameron, who is the op-
erations manager at the Canning Vale plant.

Mr Cameron conducted an inquiry into the matter. Present
at the inquiry were Mr Dave Molyneux, who is a co-ordinator,
the applicant and his brother as a supporter and interpreter.
The applicant was told that an allegation had been made against
him, that he had gone into the finished goods warehouse, bro-
ken open a new carton of saleable mega pack twisties, taken
out one packet and proceeded to the packing room door. The
applicant was told that an inquiry would be held into two mat-
ters, an allegation of damage to company property and removal
of property without permission. The applicant was given the
opportunity to give his version of events and advised Mr
Cameron that he had gone into the warehouse and had seen
other people from production helping themselves to the prod-
uct from a carton that had been damaged by a fork lift truck.
He insisted that a number of packets had been removed from
the carton before he took one. He thought three or four were
missing. He had not asked permission from any one to remove
or take the product. Mr Cameron had asked if he realised what
he had done was against the company rules. The applicant
agreed that he was aware of the rules but because he was hun-
gry and because other people were helping themselves from a
carton, which was completely destroyed, he thought that he
was also able to help himself. At the inquiry he stated that he
was sorry and gave a guarantee that it would not happen again.

Mr Cameron brought the carton in question into the inquiry
for identification. The applicant was asked whether the carton
was the same one that he removed the packet from and he
agreed that it was. The carton was in good condition, only the
top flap had been taken off, it was not destroyed as had been
alleged by the applicant and there was only one packet miss-
ing, not three or four packets. When confronted with these
facts the applicant replied that he had helped himself to the
mega pack but it was the first time he had done so and it would
not happen again. Mr Terrence Walsh then attended the in-
quiry and offered his recollection of the events. He had not
seen the applicant damage the pack but said that the ware-
house employees had been picking up cartons from the stack
only a few minutes before and all the cartons on the pallet
were in good condition. None were damaged or open. The
applicant did not challenge the information given to Mr
Cameron by Mr Walsh, he was then asked if he had anything
more to say but he did not speak. He was questioned further
about his statement that other people were helping themselves
to the contents of the carton but he could offer no explanation
for the difference between his recollection of the events and
that of Mr Walsh.

Mr Cameron considered the information that had been put
before him and concluded that the applicant had intentionally
damaged the company property and was guilty of removal of
property without permission. Mr Cameron assessed these of-
fences as being serious and independently dismissible offences
and terminated the applicant’s employment. The applicant’s
brother pleaded on his behalf and Mr Cameron advised him
that the applicant had a right of appeal.

The applicant exercised his right of appeal by writing to the
manufacturing manager for Western Australia, Mr John Millen.
On 30 December 1996, Mr Millen reviewed the dismissal of
the applicant. From the evidence he gave during this proceed-
ing and the notes contemporaneously made during the inquiry
(Exhibit H1(20)), it can be seen that Mr Millen concluded that
it had been established that the carton was not damaged as
claimed however the top flap was not entirely secure and only
one packet was missing. He concluded that it was unsafe to
reach the conclusion that the applicant had damaged company
property. After examining all of the events and speaking to the
applicant, Mr Millen reached the conclusion that the applicant
undoubtedly understood that the taking of the packet was
against company policy and that he had rendered the whole
carton unsaleable by doing so. Mr Millen also concluded that
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other employees had not been seen taking product from the
allegedly damaged carton. On balance, Mr Millen then con-
cluded that the allegation of theft had been substantiated and
he upheld the decision of Mr Cameron to dismiss the appli-
cant. He also concluded that part of the conclusion reached by
Mr Cameron relating to damage to company property was not
sustainable.

The Commission was told of the history of the applicant’s
behaviour at work. In 1993, he was found asleep at his work
station and after an inquiry a final warning letter was issued to
him (Exhibit H1(7)). There was a further warning in 1994 be-
cause the applicant took six extra days leave without approval
(Exhibit H1(8)). In 1996 Narelle Gadsby, the human resources
manager issued a written warning to the applicant after inves-
tigating an allegation that the applicant had harassed workplace
assessors in an effort to try to make them conduct an assess-
ment of his work. A further warning letter was issued in
November 1996 as a result of a complaint made against the
applicant for swearing and raising his fist at a fellow worker.
After an inquiry, conducted by Mr Dave Molyneux, estab-
lished the facts of the event, a final warning was issued in
terms that any repeat of the conduct would result in the appli-
cant’s dismissal. The applicant had assured Mr Molyneux that
the behaviour would not be repeated.

The following is a sufficient summary of the evidentiary
facts in this matter. The applicant’s advocate, Mr Johnston,
submitted that there are a number of matters which weigh in
favour of the applicant. He claimed that none of the witnesses
for the respondent had any knowledge of training received by
the applicant. The linchpin of this argument was that the ap-
plicant did not believe that there was anything wrong with
taking stock from the warehouse. There had been no real evi-
dence to show that the respondent had ever told the applicant
that taking product in the way he did was something which
was prohibited. On the contrary there was evidence that it was
standard practice that the production staff can eat anything
they like in the production areas. In an intriguing argument
Mr Johnston submitted that it was perfectly reasonable that
there be such a policy as “there was only so much salty chips
a person could eat in a day” so that it is not particularly a
burden on the employer and therefore not a major issue.

Mr Johnston reviewed the policy of the respondent concern-
ing theft. He argued that while it is clear that there are security
requirements as evidenced in the Employees Handbook (Ex-
hibit H1(44)), those requirements are not directed at activities
within the factory site but rather towards removal of stock
from the site. Because the applicant had seen other employees
eat the food he thought he could as well. “That is natural”,
said Mr Johnston “because that was the practice”. If that prac-
tice was not approved then there was an obligation on the
employer to tell the applicant. Mr Johnston submitted that the
respondent’s documents should have stated with particularity
that the practice was not allowed. As an example, Mr Johnston
mentioned the team briefing of 12 August 1996 (Exhibit
H1(10)), which was directed to the issue of taking stock off
the premises. Mr Johnston argued that once the applicant re-
ceived warnings he complied with them. In any event none
have any connection to or relationship with the event which
finally led to his termination so they could not be said to have
formed part of a sequence.

Mr Johnston reviewed a number of cases dealing with theft and
submitted that a single act performed without premeditation is
not a good basis for dismissal. In this case the applicant made no
attempt to hide the fact that he had taken the mega pack twisties.
He never thought it was something to be embarrassed about be-
cause he never realised it was wrong. Mr Johnston argued that
substantial weight should be given to the applicant’s poor com-
mand of English. He also submitted that the disciplinary review
was done backwards. What should have happened was that the
applicant should have been told of the witnesses’ evidence and
had it explained to him before he was confronted with the re-
spondent’s complaint against him. For the respondent to conduct
the inquiry in the manner that it did was contrary to natural jus-
tice. Mr Johnston made the point that there were two reasons why
Mr Cameron dismissed the applicant, one of them was clearly
wrong as shown in the review by Mr Millen, this then left the
dismissal on a tenuous basis.

The Commission has had the benefit of argument submitted
by Mr Heldsinger on behalf the respondent. He said that there

are four issues to be answered namely, the question of the
onus of proof, whether the dismissal was harsh or oppressive,
whether reinstatement is practical and the question of com-
pensation. It was submitted that there is no dispute that the
applicant had committed the theft, he had admitted as much.
That the applicant knew he was doing something wrong, there
can be no doubt when one considers what he had said during
the inquiries conducted by Mr Cameron and Mr Millen. It was
clear from Mr Cameron’s evidence that he had concluded that
the applicant knew what he was doing was wrong. According
to Mr Heldsinger that was a reasonable conclusion to reach
based on what the applicant had said at the inquiry. It was also
necessary and legitimate to take into account the recent warn-
ings that the applicant had received. Futher, the applicant had
been given the opportunity to be heard and to put his case to
the inquiry prior to his dismissal. The inquiry was held in a
timely manner and the applicant’s brother was present as an
interpreter and a witness. During the inquiry the applicant had
many opportunities to put forward his point of view and even
though the applicant was dismissed, he was told he had a right
of appeal which he exercised. The actions of Mr Cameron
were reviewed by the most senior member of management,
Mr John Millen and he upheld the second and important find-
ing that there had been theft and the dismissal in those
circumstances should stand.

Mr Heldsinger further argued that there was abundant evi-
dence that the applicant was able to understand English, he
had been tested on his technical understanding of his duties
(Exhibit H1(34-37)) and in addition he received assistance from
his brother as an interpreter during the inquiry. The applicant
had been able to ask questions and raise comments and had
taken the opportunity to do so. There is no doubt that he knew
what he had done was wrong. He said so on a number of occa-
sions during both the inquiry and during the review and in the
letter he wrote to Mr Millen on 24 December Exhibit H2(19).

In relation to the dismissal, Mr Heldsinger argued that the
evidence showed that theft in the workplace was a problem at
Canning Vale,the respondent took it seriously and the appli-
cant was on a final warning which he had only received in
November. It was clear that the dismissal was the only appro-
priate sanction available to the respondent and the value of the
stock involved was not the point. Mr Heldsinger submitted
that reinstatement is not a practical outcome because dishon-
esty went to the very heart of the employment relationship. In
evidence both Mr Cameron and Mr Molyneux stated that they
no longer trusted the applicant and the relationship had irre-
trievably broken down. In conclusion Mr Heldsinger reminded
the Commission that dismissal in the context of an employ-
ment relationship is the ultimate sanction. It is not taken lightly
nor should it be, there are inevitable concerns about whether
the procedure in each case can be improved and in most cases
it can. Importantly the law does not require an employer to be
perfect it requires only that it act reasonably in carrying out a
dismissal and not abuse its right in doing so.

I now review the law to be applied.

The test for determining whether a dismissal is unfair or not
is now well settled. The question is whether the respondent
has nevertheless acted harshly, unfairly or oppressively in its
dismissal of the applicant. It is for the applicant to establish
that the dismissal was in all these circumstances unfair. The
test for ascertaining whether a dismissal is harsh, oppressive
or unfair is that outlined by the Industrial Appeal Court in
Undercliff Nursing Home v. Federated Miscellaneous Work-
ers Union of Australia (1985) 65 WAIG 385. The question to
be answered is whether the right of the employer to terminate
the employment has been exercised so harshly or oppressively
or unfairly against the applicant as to amount to an abuse of
the right. A dismissal for a valid reason within the meaning of
the Act may still be unfair if, for example, it is effected in a
manner which is unfair but if the employment has been termi-
nated in a manner which is procedurally irregular that will not
of itself necessarily mean the dismissal is unfair (see Shire of
Esperance v. Mouritz (1991) 71 WAIG 891 and also Byrne v.
Australian Airlines (1995) 65 IR 32). In Shire of Esperance v.
Mouritz, Kennedy J also observed that whether an employer
in bringing about a dismissal adopted procedures which were
unfair to the employee, is but an element in determining
whether the dismissal was harsh or unjust.
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In relation to situations where there is a theft in the workplace
there are two decisions directly on point. The first is British
Home Stores Limited (BHS) v. Burchell (1978) IRLR 379. This
is a decision of the English Employment Appeal Tribunal.

In BHS v. Burchell Arnold J held at 380 that—
“what the Tribunal have to decide every time is, broadly
expressed, whether the employer who has charged the
employee on the ground of the misconduct in question
(usually, though not necessarily dishonest conduct) en-
tertained reasonable suspicion amounting to a belief in
the guilt of the employee of the misconduct at that time.
That is really stating shortly and compendiously what is
in fact more than one element. First of all, there must be
established by the employer the fact of that belief; that
the employer did believe it. Secondly, that the employer
had in his mind reasonable grounds upon which to sus-
tain that belief. And thirdly, we think, that the employer
at the stage at which he formed that belief on those
grounds, at any rate at the final state at which he formed
that belief, had carried out as much investigation into the
matter as was reasonable in all the circumstances of the
case. It is the employer who manages to discharge the
onus of demonstrating these three matters, we think, who
must not be examined further”.

The principles in the decision of BHS v. Burchell have been
followed in Western Australia in the case of TWU v. Tip Top
Bakeries (1993) 73 WAIG 1632.

In the Tip Top Bakeries case at p 1632, the Commission
cites a lengthy extract from Fielding C in the Full Bench case
of “C” v  Quality Pacific Management Pty Ltd (which adopts
the BHS principles) and goes on to say at p 1633 “whilst the
Commission, presently constituted, respectfully accepts and
adopts, for the reasons given by Fielding C. (op cit), that a
reasonable belief of theft by an employer after a proper con-
sideration of all the circumstances by the employer, constitutes
sufficient grounds for dismissal of the employee”.

In my decision in FMU v. Board of Management, Fremantle
Hospital (1993) 72 WAIG 1418. I proposed four heads of test.
These are set out on p 1420. They are—

(a) was the termination lawful under the Award?
(b) was the employer given a proper opportunity to be

heard and to put his/her own case prior to termina-
tion?

(c) has the employer at senior level considered all the
relevant factors including consideration of lesser
options, and also balancing the employment history
of the worker concerned with the behaviours com-
plained of in the instance leading to the termination?

(d) was the termination made in accordance with a well
known policy?

It is well settled in decisions of the Commission that its task
is to assess whether the dismissal was industrially fair in the
accepted sense irrespective of whether there is a breach of
contract or not. That assessment is to be made not according
technical rules but according to equity and good conscience
and the substantial merits of the case without regard to techni-
calities or legal form as is recited in Section 26 of the Act.

Matters such as this are not to be determined as if the appli-
cant was on trial for stealing, rather the issue is whether in
dismissing him, the respondent acted fairly in the accepted
industrial sense. The Commission is not to answer that ques-
tion by reference to what it would have done in the
circumstances, but by reference to an objective standard of
whether the respondent acted as a reasonable employer in the
circumstances disclosed in these proceedings would have acted.

I have mentioned previously the Undercliffe case of which
the preceding is the ratio. I suggest too that the comments
made by Denning MR in British Leyland UK Ltd v. Swift (1981)
IRLR 91 at page 93 are relevant, even though they were made
in relation to United Kingdom legislation. In discussing how a
reasonable employer would have acted, Denning MR said ‘it
must be remembered that in all circumstances, there is a band
of reasonableness within which one employer might reason-
ably take one view and another quite reasonably take a different
view’.

I need to make findings concerning witness credit. The Com-
mission heard from Mr Angus Cameron, Mr David Molyneux,

Mr Terrence Walsh, Mr John Millen and Ms Narelle Gadsby.
Having listened carefully to their evidence I can find no in-
consistencies or confusion about the events and facts which
would lead me to conclude that each of them are not truthful
witnesses. The evidence of the applicant was taken through an
interpreter. In these circumstances it is always difficult to reach
conclusions concerning witness credit. I observe that I am not
convinced that the applicant has as little understanding of Eng-
lish as he would have the Commission believe. He has been
working for the respondent for seven years. From the various
documents presented to the Commission it is clear that he has
been the subject of a number of inquires during his employ-
ment with the respondent. For example, the documentation
supporting the memorandum from David Molyneux concern-
ing an incident on 15 November 1996 (Exhibit H1(11)) contains
information concerning arguments between the applicant and
others in the work place. It was reported that the applicant
asked another employee if he had done anything about calling
someone in to cover the potato inspection position and he had
also asked Mr Kevin Pugh to phone someone to come in and
cover the position. A witness had seen the applicant and an-
other employee arguing about a matter. One assumes that the
argument was in English because the applicant is recorded as
having sworn and used colloquial language in addressing the
other worker.

The applicant had also been subject to performance assess-
ments during the course of his employment. In Exhibit H1(34)
is an assessment check list which notes him being competent
in obtaining orders from the production office, photocopying
order forms, breaking down orders as required on the audit
forms and recording the orders on the white board. He has
also been assessed as competent in preparing neutralised alco-
hol solutions as part of a quality check. He is rated as competent
in titration of chemicals and observing the results. He has also
been assessed as competent in the task of changing flavours as
part of a Level 3 processing competency, as he was in a Level
3 task involving salt and flavour testing of chips using a
C.M.T.10 chloride titrater. This activity involved collection of
samples, crushing them, weighing them, processing the sam-
ples, obtaining blank records results, calculating and recording
the results on a QA form. For these reasons and from my ob-
servations of the witness during the proceeding, I have
concluded that he is likely to have a reasonable understanding
of the English language. He presented himself as someone
who did not understand the English language and even though
I am not prepared to make an finding that he was not being
truthful in response to the questions put to him, I have enough
of a lingering doubt to treat his evidence with caution whereas
I do not have that difficulty with the evidence from the re-
spondent’s witnesses.

The conclusions I reach after considering all the evidence
and applying the facts to the law are as follows—

The applicant is a person who has been employed by
the respondent for seven years. He has been through a
series of training sequences with the company. He has a
rocky history concerning his behaviour at work and there
are a number of warnings which are styled as final warn-
ings, three in fact. I cannot avoid the comment that it is
passing strange that a person can have three final warn-
ings. Be that as it may the respondent was serious enough
about the conduct to label them as such and not with-
standing evidence produced in the Commission, as to the
explanation concerning some of those warnings, it is open
to find and I do, that a number of them are warnings of
substance. They were warnings, on the evidence before
Commission not challenged at the time they were issued.
The explanation given for instance for the six day ab-
sence that the applicant was in Turkey on leave may well
be legitimate, even if that warning is put aside there are
indications that the applicant has a history which is not
that of a model employee. The history though is indica-
tive that he is quite able to take part in the normal
intercourse of conduct and conversation in the workplace.
I therefore find that he was not at a disadvantage in the
inquiry process to which he was subjected following the
incident when he was seen removing a packet of twisties.

The company policy concerning stealing was also a matter
of debate during the case. In his evidence Mr Millen related
that during the review conducted by him, a representative of
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the applicant had indicated that while it was agreed that the
product had been taken, the punishment was overly harsh. The
representative had been asked what would be a fair punish-
ment and he had suggested a reinstatement and final warning
if the applicant stepped out of line again. That proposition had
been rejected by Mr Millen because he was of the view that
each employee of the respondent is well aware of the conse-
quences of stealing. The company policy is published through
its employment forms, employees know that their bags and
belongings can be searched for company products. This is
emphasised through an induction hand book and an induction
process and through a safety booklet that has been produced.
There is no doubt that all employees are aware that stealing is
a dismissible offence . They know that if they are caught and
the theft is proved they can be dismissed and may be charged
by the police. During his evidence Mr Millen related that dur-
ing a team briefing on 12 August 1996 the matter had been
raised, as a result he had directed that the attention of employ-
ees should be drawn to the respondents policy on theft (Exhibit
H1(10)). The notation is that the supervisors present were in-
structed to carry the brief to the shop floor and ensure that
employees knew the company policy.

What is clear from the respondent’s policy concerning the
consumption of product is that people in the production area
are able to eat chips and other products. Once product reaches
the finished goods area however, there are quite rigid rules. To
support those rules the respondent has introduced a practice
whereby there is a damaged stock rack from which employees
can take product. I find that the respondent has made it clear
through its policy declarations to its employees of its attitude
concerning consumption of product on the premises and that
in that respect finished goods are not to be interfered with.

I conclude that the applicant was quite aware of the differ-
ence and that is why he claimed, and falsely so, that the carton
from which he removed the mega pack of twisties had been
broken open and he had seen others taking packs from it. This
was the only defence that he could mount when he was caught
removing the pack from the box. I find on the balance of prob-
abilities that he did remove a single pack from the carton, the
carton was immediately removed from the rack, it was placed
in safe keeping, it was produced soon after to the applicant
during the inquiry conducted by Mr Cameron and when con-
fronted with it he had no explanation as to why he had said
that there were three or four packets missing. Mr Cameron
was entitled to conclude that the applicant was not being truth-
ful.

Much weight was placed by Mr Johnston on the proposition
that the applicant was of the state of mind that while he knew
that an employee could not remove product outside the
premises he could basically have what he wanted inside the
premises. I am unconvinced that on any view of the respond-
ent’s conduct and training programs that it is legitimate to come
to that conclusion. However, even if I am wrong about that as,
I mentioned in Hester v the Oden Tavern (1997) 77 WAIG 786
an employer is entitled to expect a standard of conduct from
their employees which includes that the employee would know
that it is not acceptable to steal from his employer. In this case
the applicant did steal from his employer, that event was wit-
nessed, it was subject to thorough inquiry and that inquiry
was conducted in a manner which gave the applicant a fair
opportunity to put his case. Even if it can be said that he did
not have a professional representative at the inquiry, he did so
in the review conducted by John Millen. That review con-
cluded a process that the respondent has in place to properly
review actions taken by managers concerning dismissal, it is
an appropriate and thorough policy and allows employees ac-
cused of a breach of company policy every chance of
establishing their case. The applicant was therefore not denied
natural justice. Having concluded that the applicant had stolen
the company’s property and consumed it, the employer dis-
missed him and in doing so it was acting within that band of
reasonableness described by Denning MR in British Leyland
(UK) (supra).

Having concluded that theft had occurred the respondent was
entitled to take into account the applicant’s record. He is a
person who has a number of final warnings and he has, con-
trary to Mr Johnston’s argument, not shown a propensity to
respond to final warnings on the contrary he has become in-
volved in activities which resulted in further warnings. In all

these circumstances the respondent has not acted harshly, un-
fairly or oppressively in dismissing the employee.

This application will be dismissed.
Appearances:Mr W. Johnston appeared on behalf of the ap-

plicant.
Mr D. Heldsinger appeared on behalf of the respondent.
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Industrial Relations Act 1979.
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and

Smiths Snack Food Company Ltd.

No. 75 of 1997.

COMMISSIONER J. F. GREGOR.

2 July 1997.

Order.
HAVING heard Mr W. Johnston on behalf of the Applicant
and Mr D. Heldsinger on behalf of the Respondent the Com-
mission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—

THAT the application be and is hereby dismissed.
(Sgd.) J.F. GREGOR,

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

James A Capewell

and

Cadbury Schweppes Pty Ltd.

No. 29 of 1996.

4 July 1997.
Reasons for Decision.

By this application James A Capewell (“the applicant”) claims
that he was unfairly dismissed by Cadbury Schweppes Pty
Ltd (“the respondent”) on 20 December 1995. The application
was filed on 11 January 1996. Answers to the claim were not
filed by the respondent until 24 October 1996. No issue was
taken by the applicant on this point. For this and other reasons
it is not necessary to go to, an extension of time for filing
effectively was granted.

The respondent’s business includes the manufacturing of
confectionery for sale to retail outlets. Its Australian
headquarters are in Melbourne, Victoria. Immediately prior to
the termination of his employment in December 1995 the
applicant worked in the confectionery sales division in Western
Australia. The position he occupied then was that of key
accounts manager reporting to the confectionery sales
division’s manager in Western Australia, Mr Leslie Guest.
Approximately 260 people work in the respondent’s
confectionery sales division across Australia which is headed
by Mr Joseph Ferraro based in Melbourne. State managers in
this division report to him.

As key accounts manager in Western Australia the applicant
was responsible for the grocery sales section which is split
into wholesale and retail sales. According to Guest grocery
sales accounts made up 70% of the respondent’s business in
Western Australia. The largest accounts are those of grocery
chain Woolworths (WA) Pty Ltd (“Woolworths”) and Foodland
Associated Limited (“FAL”). These account for 60-65% of
turnover which was estimated by Guest to be worth between
$25-$30 million per annum in Western Australia. The applicant
had charge of the Woolworths and FAL accounts. The applicant
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was involved in promoting the sale of the respondent’s products
to customers, setting promotional programmes, presenting new
lines, carrying out business reviews and generally managing a
sales promotion budget.

This budget was arrived at after estimates of sales turnover
for a 12 month target based on previous results and a marketing
program. Throughout the year various promotions of the
respondent’s products would be undertaken with the sales
promotion budget being used, as witnesses said, to “drive the
business” or “buy the business”. The promotion budget was
drawn from a national trade fund budget divided between the
respondent’s various State divisions each year having regard
for targets and trading arrangements with customers. The
amounts to be available for various accounts were then
identified. In addition the respondent’s State manager had a
separate promotion fund at his discretion. Generally an account
manager with promotion funds available accessed these by
raising a prescribed document when a promotion account came
in, securing the State manager’s or other relevant person’s
endorsement by signature and forwarding the document to
Melbourne to enable a cheque to be drawn. The process
involves considerable discretion for the accounts manager. The
amount of promotion funds which the applicant could draw
on in his capacity as key accounts manager in Western Australia
was over $1 million per annum. As such he occupied a position
of significant trust.

The applicant had been employed by the respondent since
1988 when it took over the business of his previous employer,
also involved in confectionery sales. He was employed in
Western Australia over the whole period from 1988 to his
dismissal in December 1995 save for a brief period from late
1991 to some time in 1992 during which he filled the position
of State manager in South Australia. His move from State
manager in South Australia in 1992 to an accounts manager
position in Western Australia was due to family considerations
and not to any question of performance.

Throughout his employment the applicant’s salary was
subject to regular performance reviews by the respondent.
Documents on these for the years 1989-95 inclusive were
produced by the applicant. The applicant’s salary increased
significantly from $32,000.00 per annum after a review in 1989
and, as a result of subsequent reviews was $57,400.00 per
annum at the time of dismissal. There is no criticism of any
aspect of the applicant’s work performance at any time during
his employment save for conduct which led to his dismissal in
1995. And Guest, who had worked closely with the applicant
not only in his capacity as the respondent’s State manager from
approximately 1988 but over a number of earlier years when
both had been employed by the business taken over by the
respondent, gave evidence that he had never had cause to doubt
the applicant’s trustworthiness. The evidence then is that the
applicant was a trusted and relatively senior manager with an
unblemished record prior to his dismissal.

The dismissal was summary and was carried out on 20
December 1995 by the respondent’s national director of human
resources Mr Douglas Loveless. The dismissal took place at
the end of an interview of the applicant by Loveless. Guest
and also Ferraro, who with Loveless had flown from Melbourne
shortly beforehand, attended the interview. The applicant was
the third employee in the respondent’s Western Australian
division dismissed that day by Loveless. The other two had
been interviewed and dismissed prior to the applicant’s
interview and dismissal.

The interview of the applicant commenced at approximately
10.00am. The applicant had no prior warning of the interview
nor of the nature of it nor that his employment was at risk. The
interview may have been as brief as 20 minutes but was no
longer than 40 minutes. After it ended with the applicant being
instantly dismissed he was required to hand over the keys to
the vehicle he had the use of as a result of his employment and
a credit card and was required to leave the premises by taxi.
While waiting for transport the applicant, through Guest,
requested an opportunity to speak further with Loveless.
Loveless denied the request. A letter dated 23 December 1995
about his dismissal was subsequently forwarded by the
applicant to the respondent’s general manager in Melbourne.
It appears there was no response to it. The applicant filed this
claim shortly after.

The applicant gave evidence in this matter as did Ferraro,
Loveless and Guest. Ms Julie Volpe, a former employee of the
respondent who was a personnel assistant in the Melbourne
office of the respondent in 1994 when the respondent says the
applicant submitted a false invoice to it also gave evidence.
The respondent also called Mr Adrian Fernandez and Mr
Neville Hunter, who were employed at the fitness equipment
store which the applicant says produced the document which
the respondent says is false, to give evidence. A police officer,
Detective Senior Constable Shaun Bailey, and a former field
sales manager and State field manager for the respondent, Mr
Hayden Williams, gave evidence on behalf of the applicant.

It is convenient to note here that the applicant abandoned a
line of argument during the course of the hearing and the parties
then agreed that any evidence going to that line of argument
which had already been given should be ignored by the
Commission in reaching a determination of the matter. It was
also agreed between the parties that this evidence should not
be open to the public. As a result, and having regard for section
26(1)(a) and (c) of the Act in the light of the particular
circumstances and the stage of the hearing when this was raised,
I concluded that the powers available under the Act should be
exercised to accede to the joint request. The witness evidence
affected has been disregarded and has had no bearing on the
determination of this matter. And the order which issues will
include a decision closing those parts of the transcript affected.

The legal right for an employer to dismiss an employee
summarily is founded in the concept of serious misconduct by
the employee such as to strike at the heart of the employment
relationship. There is an onus on the employer in such instances
to establish the conduct complained of as amounting to serious
misconduct in all the circumstances. According to answers filed
by the respondent, the summary dismissal of the applicant was
justified by his knowingly submitting on or about 5 May 1994
a false invoice to the respondent with the intention of
fraudulently inducing the respondent to pay monies allowed
under “the Cadbury Schweppes Executive Health Plan” to pay
for gym equipment purchased by the applicant.

The “Executive Health Plan” referred to was also described
in the course of the proceedings as the “fitness incentive
policy”. It can be described briefly as follows. For some years
the respondent had provided for contributions of monies
towards the costs of certain of its management personnel
participating in what might conveniently be called the
respondent’s “Fitness Policy”. The applicant was an eligible
employee. Participation was optional and, according to the
respondent, involved an eligible manager joining a recognised
gymnasium or health club and, subject to an employee
contribution to the total cost and other criteria, being reimbursed
by the respondent a significant portion of that cost up to a
maximum amount. It appears from the evidence of the applicant
and Volpe that the respondent’s contribution was commonly
called “the fitness allowance”. The benefit was available
annually but was not cumulative. Evidence of further detail of
the policy and its application will be dealt with subsequently.

In 1994 the applicant successfully applied for the fitness
allowance to be applied to him. This was the third such
successful application by him. The respondent has no complaint
about the applicant’s conduct in the first two instances. It is
the submission of certain documentation in the 1994 process
which the respondent claimed in this matter was action
amounting to misconduct justifying summary dismissal.

First the applicant’s evidence as to how the documents came
about. The applicant says that in 1994 he and his wife were to
travel overseas on holiday. The applicant decided that he should
lose some weight beforehand and considered purchasing some
gym equipment to enable him to exercise at home for this
purpose. The applicant says he believed that such a purchase
would fall within the respondent’s Fitness Policy entitling him
to the fitness allowance. He says that this belief was due to his
understanding that the criterion of membership of a gymnasium
or health club commonly was not strictly applied; this
understanding being based on hearsay, some discussion with
other managers and his own earlier experience when for two
consecutive years he received the benefit as a result of his
association with a squash club. The applicant named one
(dismissed) employee as a source of this understanding but he
declined to name any other employees on the basis that their
employment would be at risk given his experience.
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The applicant says that with the fitness allowance in mind
he visited the Cannington branch of a gym equipment retail
business, Orbit Fitness Specialists (hereinafter “Orbit”) and
sought advice from a sales representative there on the purchase
of suitable equipment to achieve his desired weight loss. He
says he mentioned to the sales representative that he was able
to access a fitness allowance from his employer, asked whether
or not Orbit would produce an “interim invoice” for this
purpose and was told that Orbit would do this provided the
applicant subsequently purchased gym equipment to the value
of that “interim invoice”. Thus, according to the applicant,
there was an agreement between him and Orbit that, subject to
the respondent’s acceptance of an “interim invoice” for the
amount allowed to the applicant under the fitness allowance
provisions, he would expend the total with Orbit.

The applicant says that he subsequently telephoned the
respondent’s personnel office in Melbourne, spoke to a person
answering the phone of Volpe and sought advice on whether
he could claim the allowance for the previous year as well as
the current year and what information was required by the
respondent for the allowance to be paid. The applicant says he
was told that it was not possible to carry over an unused
allowance from the previous year; that an invoice had to be
produced; that it had to be addressed to the respondent, identify
the employee concerned, refer to the fitness allowance and
state the cost; and that when this was submitted the applicant’s
contribution should be forwarded too.

Volpe says that she cannot recall any conversation with the
applicant on these points but that the information the applicant
says he got was not inconsistent with the information which
would have been given then by any of the personnel officers
to the questions he says he posed. It is convenient to note here
it is also Volpe’s evidence that had the applicant raised the
detail of his intention (to use the fitness allowance for the
purchase of gym equipment) he would have been told that this
would amount to an exception to the criteria applied and would
have to be approved by senior management.

The applicant says he subsequently telephoned Orbit, spoke
to an unidentified male and informed him what information
should be on the “interim invoice”. The applicant says he
subsequently picked up the “interim invoice” from the retail
outlet and forwarded it with his personal cheque of $80.00
made out to the respondent to the personnel office in Melbourne
with a covering note referring to the fitness allowance. These
documents are in evidence [Exhibit 7/A-B].

The undated covering note is addressed to “Julie” and states
“As discussed invoice and cheque for Fitness allowance
Regards Jim”; the cheque being the applicant’s cheque for
$80.00 made out to the respondent. The “interim invoice” is
dated 5 May 1994. According to the evidence of an Orbit
employee (Fernandez) it is on Orbit letterhead but is not the
usual Orbit invoice document though an invoice number 00010
appears on it. The “interim invoice” is signed and dated 5 May
1994 and includes the following typed statements—

The Accounts Manager
Jim Capewell
Cadbury Schweppes
1994 Annual Gym Fee
Total $500.00

There is no reference to gym equipment on the “interim
invoice”. Fernandez says the signature on the “interim invoice”
is his but that he did not sign the document.

It is the applicant’s evidence that at the time of forwarding
the documents to the respondent’s personnel office he had not
paid for any gym equipment and that payment was to occur
when the disbursement of the fitness allowance by the
respondent with the applicant’s contribution added was made
in favour of the supplier Orbit.

The documents submitted by the applicant were accepted
by the respondent and a cheque for $580.00 payable to Orbit
was drawn by it and forwarded to the applicant [Exhibit 7/C-
D]. Orbit subsequently received the cheque from the applicant
as payment for gym equipment supplied by it to him. The actual
total cost for the equipment purchased was greater than the
cheque amount and the applicant paid the difference [Exhibit
7/E]. The applicant says he achieved the desired weight loss
before travelling overseas.

The applicant’s access to the fitness allowance in 1994 only
became an issue in 1995 when a personnel officer in Melbourne
received a request from another Perth based employee for
payment of the allowance under the Fitness Programme on
the basis of a supporting document citing the same business
(Orbit) as had the applicant. According to Loveless’ evidence
the personnel officer, who had lived in Perth, queried whether
Orbit was in the business of running a gymnasium or health
club to others in the personnel section.  The question was
referred to Loveless. He instituted enquiries as to the business
operations of Orbit and ordered a review for any other claims
for the fitness allowance involving this entity. He says the
outcome of these enquiries was to the effect that Orbit did not
operate a gymnasium or health club and other claims relying
on Orbit documentation were identified.

In all, four claims from managers in Perth had been submitted
for the fitness allowance to be paid on the basis of
documentation citing Orbit. Two were on behalf of one
employee (“A”). One was the applicant’s application in 1994.
The other involved another employee (“B”). A and B were the
other employees summarily dismissed the same day as the
applicant. Neither A nor B gave evidence in these proceedings.
And any fact of their dismissals does not alter the respondent’s
onus here to establish the fact of serious misconduct by the
applicant justifying summary dismissal.

Loveless says he informed Ferraro as national head of the
sales division of concern that some improprieties may have
occurred with the claiming for the fitness allowance by the
Perth based sales managers A, B and the applicant. The decision
was taken for Loveless to fly to Perth and enquire into the
situation; with Ferraro to accompany him. It is clear from his
evidence that Loveless considered that there may have been
collusion between the three employees. The decision was taken
not to forewarn any of the three about the visit. Guest was
telephoned by Loveless, given a brief outline of concerns and
told to ensure the three employees were available for interview
the following day.

After arrival in Perth Loveless and Ferraro had a breakfast
meeting with Guest. The date was 20 December 1995. Guest
was shown the documents in question. They all then travelled
to one of the two outlets of Orbit. It is in metropolitan Osborne
Park. According to Loveless the staff at the location confirmed
to Loveless and his party that Orbit was a retailer of fitness
and gym equipment and did not operate a gymnasium or health
club at that premises or any other.

Loveless, Ferraro and Guest then went to the respondent’s
offices in Welshpool where A and B were interviewed
consecutively. These interviews were conducted by Loveless.
Ferraro and Guest attended. Each interview ended with a
summary dismissal.

The applicant, who had been elsewhere engaged in the course
of his work for the early part of the work day was unaware of
any of this when he was requested by Guest to attend a meeting
which commenced about 10.00am. Evidence of that meeting
was given by all those present; being the applicant, Loveless,
Ferraro and Guest. Ferraro and Guest did not participate in the
discussion much, if at all. No contemporaneous notes of the
meeting or any notes of it were produced to the Commission.
It appears none were made. Given the seriousness of the matters
Loveless was to raise, the relative seniority of the applicant
and the fact of the attendance of Guest and Ferraro as well as
Loveless, this is particularly surprising so far as the respondent
is concerned.

The applicant says that Loveless produced the “interim
invoice” to him at the outset of the meeting and another
document which he had not seen before but which he now
knew to be a document submitted earlier to the respondent by
A for the fitness allowance. He says when he told Loveless he
had not seen this document before Loveless said he did not
believe him and threatened to call in A. The applicant says he
welcomed this but Loveless did not carry through. He says
Loveless called him a smart arsed bastard and accused him of
handling or giving forged documents to the respondent and
pocketing the money and of colluding with the other dismissed
employees to defraud the respondent. The applicant says he
repeatedly denied these allegations. He said he did not recall
telling Loveless he had obtained permission to use the fitness
allowance for the purchase of gym equipment. He says he told
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Loveless he had been instructed by a person from the
Melbourne office as to what to put on the invoice to get the
fitness allowance. He says that when Loveless dismissed him
it was for forging documents, and conspiring to get money to
which he was not entitled from the respondent.

Loveless says he opened the meeting by producing to the
applicant the documents submitted by A, B and the applicant
as invoices from Orbit Fitness Specialists. He says the applicant
responded that the document in his name involved his gym
membership but when queried on this said it was for gym
equipment. He says the applicant claimed he had permission
from the Melbourne office to use the allowance in the way he
had but when pressed on the name of the person who gave the
authorisation, gave no name. Loveless says that after much
argument the applicant admitted that the document was not a
genuine receipt. He acknowledges he put to the applicant “...
you bastards are in cahoots” (meaning A, B and Capewell) but
also denies he called the applicant a “bastard”. He says that he
asked the applicant for a reason why he should not dismiss
him and the applicant could not give him one. Loveless denies
saying he would get A in to say that the applicant had passed
him a forged invoice. He denies that during the interview he
accused the applicant of conspiracy with the other employees
to defraud the respondent but then again acknowledges the
statement of “... bastards in cahoots” was made and says in
effect that the situation invited that inference. He refers to the
“interim invoice” as a receipt. It is Loveless’ evidence that the
applicant was dismissed for producing a false document.

Ferraro said he could not recall Loveless using the words
“bastard” or “smart arse” to the applicant. He thinks the
“interim invoice” (which he also calls a “receipt”) was
produced to the applicant and, while he recalls Loveless asking
the applicant why he should not be dismissed, he cannot recall
any answer. Ferraro says the applicant appeared surprised when
Loveless started questioning him, maintained he had done
nothing wrong and was defensive. He says the applicant denied
the “interim invoice” was false because he had in fact bought
gym equipment. Ferraro says the meeting became heated, that
Loveless raised his voice and that the discussion went around
in circles.

Guest’s evidence is that the applicant was presented with
the “interim invoice” by Loveless at the outset of the meeting
and that the applicant readily agreed he had never joined a
gym and had bought gym equipment. Guest says the applicant
said he had phoned someone at head office and was told what
to do to get the allowance. Voices were raised in the meeting
and Guest considered Loveless was frustrated by its course.
He cannot recall Loveless using the words “cahoots”, “pocketed
allowance” or “bastard” but recalls Loveless putting to the
applicant that he had forged invoices and asking the applicant
whether he was involved with colleagues in producing false
documents and supplying a false invoice.

The length of time between the meeting of 20 December
1995 and the giving of evidence of it by those present was
over 12 months. It is reasonable that some of the differences
between the witnesses as to its course and what was said is
due to this. But it is also pertinent to note that I have had the
advantage of observing the witnesses carefully, each of whom
was subject to vigorous cross-examination and, in the case of
Capewell in particular, lengthy cross examination. The
applicant was inclined to answers beginning with words to the
effect “I would have” not what he did or what occurred. He
was not alone in his style of answering however. Some of the
respondent’s witnesses answered questions in this fashion too
and Loveless’ answers to questions were not always direct. In
general so far as the interview was concerned I think it likely
that as Ferraro said, it went around in circles with the applicant
maintaining his innocence and Loveless not satisfied by his
answers and getting frustrated in the process.

After very careful, prolonged consideration of all the
evidence as to the meeting, I have come to the following
conclusions. The “interim invoice” document among others
was produced to the applicant at the outset and he was asked
what it was. He answered to the effect that it was for the fitness
allowance and was challenged by Loveless whereupon he said
he had purchased gym equipment. I accept Guest’s evidence
that the applicant readily acknowledged this. The meeting
became heated as Loveless raised other documents and various
allegations against the applicant. I accept the applicant’s

evidence that he was accused of being “in cahoots” with others
to defraud the respondent, that he had produced false invoices
for the purpose of defrauding the respondent and had supplied
false invoices to the respondent to improperly obtain the fitness
allowance and “pocket” it. I think it likely Loveless became
angry during the meeting. I am not convinced the applicant
claimed at the meeting that he had permission to purchase gym
equipment but am certain he said he had sought advice from
the Melbourne office as to what was required on documentation
for the fitness allowance to be paid. I believe that the applicant
denied all accusations at the meeting and maintained that he
had done nothing improper and that the “interim invoice” was
not false or at odds with the Fitness Policy or the application
of the policy and that Loveless, simply not believing these
denials, dismissed him.

The issue of whether the respondent accorded the applicant
natural justice in all the circumstances is dealt with
subsequently.

Evidence of the circumstances of the production of the
“interim invoice” was given by the Orbit employees’ Fernandez
and Hunter as well as the applicant. Fernandez says it is his
signature on the “interim invoice” but that he did not produce
it. Hunter recalls a discussion about the possibility of the
production of an “interim invoice” but then goes on to say that
as this case involving the applicant is the third or fourth time
he has given evidence on matters involving the respondent
and its employees he is not sure whether or not his memory
has been tainted as a result. In any event there is nothing in
their evidence or any other evidence which establishes that
the applicant produced or manufactured the “interim invoice”
himself. On his own evidence what the applicant did was
initiate its production with Orbit employees and then present
it to the respondent. And it is on this presentation that the
respondent relies for its claim of misconduct.

The “interim invoice” is not an account or bill in the usual sense
of a document recording an amount of money due for goods
purchased or services rendered. The sum expressed on it was
nothing more than an adding together of the total allowance
available under the Fitness Policy and the required employee
contribution. It was not specific to any goods or services, though
I accept that it was always the intention of the applicant to apply
the allowance, and fully, to the purchase of gym equipment. Most
significantly, the document makes no reference to gym equipment
but does refer to an “annual gym fee”.

The applicant says the document produced did not reflect
his request for detail to be included in that it referred to “1994
Annual Gym Fee” when he had requested a reference to his
fitness allowance. But the only explanation by the applicant
of the absence of any reference in the “interim invoice” to the
(intended) purchase of gym equipment or of the submission of
the document albeit it did not conform with what he says he
told an Orbit staff member it should include, are his claims as
to his understanding of the Fitness Policy and its loose
application in practice. The claim that in practice the criteria
to be applied for application of the Fitness Policy were only
loosely adhered to is rejected by the respondent.

An aspect to consider is the evidence of the Fitness Policy
detail and the extent to which the applicant might be reasonably
found to be aware of it.

Most of the detail before the Commission on the Fitness
Policy in the form of documents were produced by the applicant
who said they had been forwarded to him by the respondent at
various times during his employment. It is noted that some of
these exhibits [Annexures to Exhibits 1 and 4] before the
Commission included a reference to a “Cadbury Schweppes
Executive Health Plan” but in relation to what are also
described as criteria for acceptance of an organisation as part
of it and then in the context of a statement headed “Company
Fitness Programme”. As well as the criteria there are also
sections on “Principles” and “The Way The Scheme Works”.
There are also exhibits in the form of letters [Exhibits 1, 2, 3
and 4] which include statements under the heading “Fitness
Programme” and which do not include any criteria “for
acceptance of an organisation as a part of the Cadbury
Schweppes Executive Health Plan”.

In 1988 the Fitness Policy was described as follows in a
letter to the applicant confirming an offer of employment and
setting out various conditions to apply.
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Fitness Programme   Members of staff are required to
maintain their physical fitness at a level appropriate to
meet the demands of the business, and the Company en-
courages Members of Staff to participate in fitness
programmes. To assist you in this, the Company will meet
the costs of your joining and remaining a member of an
approved gymnasium or fitness club whilst you are em-
ployed by the Company. A maximum contribution of $450
each year will be made by the Company, provided that
you pay the first $80 each year.

[Exhibit 1/A; page 2]
A folder annexed to the letter, “Cadbury Schweppes Pty Ltd

Member of Staff Information” includes a one page document
dated May 1987 and headed Company Fitness Programme.
This document contains a statement of principles, a description
of the way the scheme worked in similar terms to that above
and criteria for acceptance by the respondent of a particular
organisation for the purposes of the “Cadbury Schweppes
Executive Health Plan”.

The criteria were set out as follows —
• The facilities must be conducted by a recognised

business.
• The facilities must be under the control of compe-

tent instructors with qualifications and experience
in physical education.

• The facilities must provide a range of equipment
designed to improve aerobic and muscular perform-
ance.

• The organisation must provide periodic evaluation
of fitness to those using the course.

• The facilities must be available outside normal work-
ing hours on at least six of the seven days of the
week.

• The organisation must be prepared to bill the Com-
pany.

• The organisation must be prepared to provide an in-
dication to the Company of attendance of employees
using the service.

[Exhibit 1/D]
The section concluded with the following —

When you are ready to join, have the gymnasium prepare
an invoice to the Company for the total amount and send
it, together with your personal cheque for $80.00 made
out to Cadbury Schweppes to Corporate Personnel, at
Head Office.

[Exhibit 1/D]
In 1989 the applicant’s salary was increased to $32,000.00

[Exhibit 2] after a review and to $39,100.00 [Exhibit 3] the
following year. The Fitness Policy involving a maximum cost
to the respondent of $450.00 was identified as an additional
benefit in annexures attached to the respective letters of
confirmation of the result of the salary reviews. In 1991, the
applicant was advised that the maximum cost to the respondent
for the applicant under the Fitness Policy was to be $500.00
with an employee’s contribution to remain at $80.00 per annum.
It is noted that the letter confirming the applicant’s employment
by the respondent in 1988 stated that members of staff were
required to maintain their physical fitness at an appropriate
level and there were only minor changes to the terminology
relating to the Fitness Policy in letters and its setting out in
documents produced by the respondent to the applicant in 1989-
1992 inclusive [Exhibits 1-4].

The documents attached to the 1993 review [Exhibit 6/E]
refer to the Fitness Policy in terms only of the Company’s
contribution of $500.00 per annum which it then described as
being worth $750.00 or more as gross salary [Exhibit 6/C].
The reference in the attachment to the respondent’s letter dated
10 March 1994 advising the applicant of the result of his 1994
salary and benefits review is similarly couched but with the
respondent’s $500.00 per annum contribution being said now
to be “worth $830.00 or more as gross salary” and going on to
invite the applicant to add up this with all other benefits “to
calculate the total gross value of your package”. Probably this
encouragement to presume the benefits of the Fitness Policy
as part of a package accounts for the applicant’s consistent
references in his evidence to “my fitness allowance”. In any
event the documentary evidence is that the last explanation of

how the Fitness Policy was intended to work and the criteria
to be applied provided to the applicant was in October 1991
when he was promoted to the position in South Australia.

The applicant signed for some of the documents and whether
he read them closely or not, they were available to him. The
written criteria reasonably should have been known to the
applicant. There is nothing in the written documentation which
could be said to allow for the alternative use for the fitness
allowance the applicant put it to in 1994. The applicant’s
evidence is that he did not refer to the documents when
considering applying for the fitness allowance, preferring
instead simply to telephone the Melbourne personnel office
for information. It would seem from Volpe’s evidence that such
phone calls from staff employees were not unusual.

The respondent says that in 1994 when the applicant raised
“the interim invoice” the allowance payable under the Fitness
Policy was in fact subject to the application of well established
criteria. According to Loveless the Fitness Policy was
introduced in the mid 1980s. He says that shortly after he took
up his post in 1991, he ensured that the only exceptions to the
prescribed membership of a gymnasium or health club were
by permission of either Loveless or the respondent’s general
manager. Loveless says that he tightened up on the policy and
was supported in this by the general manager because of
apparently ad hoc arrangements which had applied previously.
It is his evidence that since then he had allowed only two
exceptions to the payment of the fitness allowance without the
taking out of a gymnasium or health club membership. No
detail of exceptions allowed by the general manager were
provided. Volpe’s evidence supported that of Loveless so far
as the policy for any exceptions was concerned. No internal
memoranda detailing this change were produced by the
respondent and it is Loveless’s evidence that no general staff
memorandum or circular re the respondent’s different approach
was circulated. And there is no reference to the new policy to
be applied on exceptions in the material provided to the
applicant in October 1991.

There is also the evidence of the applicant’s own experience
The applicant had recourse to the Fitness Policy three times
during his employment by the respondent; in 1990, 1991 and
1994. In the first two instances the benefit was sought on the
basis of payments in relation to the playing of squash. The
applicant says that after mentioning in conversation to a person
on the respondent’s personnel staff in Melbourne that he
regularly played squash it was suggested to him that he could
use the Fitness Policy to recoup the costs and that he followed
up on this by submitting documentation and his cheque for
$80.00 in December 1990 to the respondent. The respondent
paid him $530.00 shortly after. In September the following
year the applicant submitted similar documentation and was
again paid a sum commensurate with the amount provided
under the Fitness Policy by the respondent.

As already noted the respondent raised no complaint about the
applicant’s actions in respect of either of these occasions at the
time nor in these proceedings and Loveless actually cites the
applicant’s actions then as demonstrating his knowledge of the
standards required for acceptance of an exceptional application.

In the light of Loveless’ evidence of an emphasis on the
strict application standards and criteria for the application of
the respondent’s Fitness Policy, and the requirements for the
approval of any exceptions after he joined the respondent in
1991 and his evidence by reference to certain documents
[Exhibit 8], to the effect that the 1990 submission by the
applicant for the benefit under the Fitness Policy (which was
prior to Loveless joining the respondent) “was done properly”
[Transcript: page 108] warrants scrutiny. Loveless then went
on to say that at the relevant time in 1990 the respondent had
asked the applicant —

···
to submit to us in writing assurances from that squash
club that he had regular bookings there and that he would
attend every evening to play squash and, as you can see,
a person by the name of [C]athy Stremp[el], who was a
member of the human resources department at that time
and responsible for processing these, after getting approval
from the then HR director and managing director, he was
granted that exemption.

[Transcript: page 108]
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But there is no evidence that at the time the respondent
actually asked the applicant for the “assurances” or the
attendance commitment (each week of the year) claimed above
nor that any approval for an exemption was sought by anyone,
let alone gained on that occasion. Indeed it seems to me that a
memorandum dated 21 December 1990 to the applicant
confirming the respondent’s reimbursement of $530.00 “for
your fees with Kenwick Squash Centre” and asking him not to
advertise the fact because “it is only under certain [unspecified]
circumstances that such action is acceptable” [Exhibit 8/G]
could be indicative of a somewhat ad hoc approach to the
application of the criteria for the Fitness Policy rather than
Loveless’ contention that the applicant’s submission
demonstrated the applicant’s appreciation of the “proper”
standards and the respondent’s application of them. After all if
the application was “properly” authorised why the exhortation
to keep its success quiet?

The actual documents support this alternative interpretation.
The applicant’s letter of 12 December 1990 refers to
“subscriptions for 89/90 to Kenwick Squash Club” [Exhibit 8/
A] whereas the supporting document cites the “Kenwick
Squash Centre” and is to the effect that on the basis of a weekly
one hour booking “for the last year” calculated at the rate of
$11.00 per hour for 52 weeks of the year, the applicant’s “annual
subscription” to this centre amounted to $572.00 [Exhibit 8/
D]. This is accepted by the respondent which then forwards a
cheque of $530.00 “representing reimbursement of your fees
with the Kenwick Squash Centre” on the basis of evidence of
“your frequent [past] trips” to that centre [Exhibit 8/G].

These apparent differences (between a service facility / centre
and a club or between the usual meaning of subscription and a
fee (or fees) for use of a facility and of the difference between
reimbursement of fees and a fee for prospective use) or the
possible distinction between a regular booking and actual usage
in this instance are subsumed by Loveless’ judgement of this
“proper” application and, oddly given this judgement, the errors
of fact or omission in the applicant’s letter of 12 December
1990 [Exhibit 8/A] go unremarked. And he interprets the
applicant’s supporting document [Exhibit 8/D] as “assurances”;
a view which simply is not sustainable on an ordinary reading
of the document.

The following year the applicant sent a memorandum to the
same personnel officer at the respondent’s Melbourne
headquarters [Exhibit A/2]. It was dated 19 September 1991
(that is, just nine months later) advising that an enclosure was
“confirmation of my fees for Kenwick Health Centre”. The
enclosure, dated 12 September 1991 [Exhibit A/3], does not
pertain to “Kenwick Health Centre” at all but, as in the previous
year to Kenwick Squash Centre. Other than the date and the
signature and identification of the signatory, the contents of
this document are identical to the document of 5 December
1990 [Exhibit 8/D]. It appears the respondent paid the amount
allowed under the Fitness Policy without demur or query. And
while no opinion was sought of Loveless in the proceedings
as to whether the applicant’s submission in 1991 was properly
raised and dealt with in accordance with the respondent’s policy
and/or criteria, the respondent does not identify any criticisms
now notwithstanding the appearance of some anomalies.

On the face of the documents it seems the standards applied
by the respondent to the scrutiny of the applicant’s documents
in 1990 and 1991 were not very stringent at all; to have in fact
been remarkable (albeit tolerated then) in the context of what
is said in hindsight to be the “proper” application of the Fitness
Policy. That is, what was acceptable in 1990 was judged by
Loveless in evidence to be acceptable in the context of the
respondent’s standards said to apply in 1994 when the
documentary evidence of the earlier applications at least raises
queries as to these “proper” standards in practice. I note that
although Loveless took up his position in 1991 it may be that
at the point when the applicant submitted the documents in
that year the stringent administration Loveless says he
introduced was not in place. Nonetheless, counsel for the
respondent submitted that Loveless (along with Ferraro)
represented the “mind” of the respondent in its rejection of the
actions of the applicant in 1994 so Loveless’ assessment of
the applicant’s “proper” submission for the fitness allowance
in 1990 is relevant.

There is however a distinction in substance between the
actions of the applicant in his 1990 and 1991 requests for the

fitness allowance and his 1994 request. It goes to the supporting
documentation. There is nothing in the 1990 and 1991
documentation from the squash facility to suggest that
statements or detail in it were actually untrue or misleading in
detail. It was left to the respondent to accept or reject these
statements (not “invoices” or receipts at all) in the context of
its Fitness Policy. That judgement (superficial as it appears to
have been) had as its base documents which, taken at face
value, it seems could stand (albeit there apparently was an
overlap of the periods covered which did not bother the
respondent).

But the supporting document submitted by the applicant in
1994 does not stand up in four respects. It refers to a “1994
annual gym fee” when no such fee existed. It purports to be an
invoice for something but is not. It cites a cost which did not
exist and was not even established. And it omits any mention
of gym equipment. Notwithstanding how the document came
to be produced, it seems to me the applicant must bear the
responsibility for presenting to the respondent a document
reflecting a situation which was not fact.

If such action in relation to supporting documents had been
demonstrated as commonplace in the respondent’s operations
then the question of the applicant’s conduct might have been
disposed of. But that is not the case on the evidence before the
Commission. Other than the 1990, 1991 applications by the
applicant, the only other documents before the Commission
involving an employee application for the fitness allowance
[Exhibits C and D] are quite unexceptionally in accord with
the respondent’s stated policy criteria. There is the evidence
from the 1990 and 1991 applications in the context of the
standards said to apply. And, while not directly related to the
Fitness Policy, there is evidence a 1995 internal staff
memorandum from the general manager which suggests that
an ad hoc approach to the application of other allowances may
have applied in some quarters of the respondent’s business
[Exhibit 9]. But that is not all.

In the absence of evidence as to customary acceptance of
such documents by the respondent, there is no convincing
justification for the submission of the “interim invoice”. It
seems to me that the respondent was entitled to expect that the
supporting document submitted by the applicant in 1994 was
a true document. But it was not. I consider that in submitting
the document the applicant breached that reasonable
expectation. Having said that I make express that having
observed the applicant closely for some hours while he gave
evidence I am convinced he did not set out to mislead the
respondent and genuinely did believe that his application for
the fitness allowance, with its end being his fitness level, did
not contravene or offend against the respondent’s policy.
However one is left with the situation in which a senior
employee in a significant position of trust was responsible
directly for submitting a document which on the face of it
purported to represent to the respondent something which was
not fact and on that basis obtained a benefit in the form of
goods.

As noted, the interview on 20 December 1995 ended with
the summary dismissal of the applicant for misconduct. Before
turning to the evidence going to the question of misconduct,
the issue of whether natural justice was accorded the applicant
by the respondent prior to the decision to dismiss being put
into effect is dealt with.

There is no provision in the (WA) Industrial Relations Act,
1979 prescribing natural justice as a right but it has long been
held in this jurisdiction that the principles of natural justice
apply when a person’s employment is at risk; and particularly
so when this arises as a result of alleged misconduct. In a
practical sense this usually means that employees should be
confronted by such criticisms and the basis on which they have
been raised, have adequate opportunity to answer those
criticisms and have these reasonably considered by an employer
before any decision is taken by the employer to end the
employment. A denial of natural justice will be a factor of
account then in any claim of unfair dismissal. It needs to be
added that a finding of fact that an employee has not been
accorded natural justice will not necessarily result in a finding
of unfair dismissal but it will be one to be weighed in the
particular circumstances.

Counsel for the applicant strongly argued in this case that
the applicant was denied natural justice by the respondent in
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that he had no warnings, no opportunity to seek advice and no
reasonable opportunity to defend himself. Counsel for the
respondent argued that the principles of natural justice were
not breached in that the applicant was confronted and had time
during the interview to provide an adequate explanation for
the “interim invoice”. As noted this “time” was, at most, 40
minutes.

Having regard for the evidence of the process applied by the
respondent here in the context of the application of natural
justice principles, the course adopted left much to be desired.
A senior employee was confronted, without notice, by not one
but a series of serious allegations about his own conduct and
in relation to other employees. The allegations were not
presented to him in writing. He had little time to reflect before
answering each of these allegations notwithstanding the
significant elapse of time since his conduct which the
respondent says was cause for his dismissal (namely the
production of the “interim invoice” and its attachments came
into being) and the lack of specific claims as to his conduct in
relation to the other employees.

This is not to say the respondent could not or should not
have raised each of its concerns and/or suspicions with the
applicant in the way it did. But it is to say that as a measure of
natural justice the time allowed to the applicant in these
circumstances to respond to not one but a series of verbal
accusations was extraordinarily short given his seniority, length
of service and unblemished record before the decision to
dismiss him summarily, with all the stigma attached to that,
was put into effect.

There is another aspect. So far as the applicant’s alleged
misconduct is concerned it has been noted already that the
respondent says that the applicant was dismissed solely because
of his conduct in submitting the “interim invoice” and it is on
which it relies for the discharge of its onus of establishing the
fact of misconduct and not on any of the other matters put to
him on 20 December 1995. However Loveless’ evidence as to
the reason on 20 December 1995 for the decision, while
couched towards the answers filed, was equivocal. I think it
far more likely than not that the decision to dismiss the applicant
summarily was not based on the conclusion that the applicant
had produced a false document but on the basis of the other
allegations raised too. It is noted that the applicant’s letter to
the general manager shortly after the dismissal, being the only
reasonable proximate record of the reasons given to the
applicant for his dismissal, supports this conclusion. The
applicant, who was in effect pleading for a review, was probably
reflecting the reasons he had cause from the conduct of the
interview to believe was the basis for his summary dismissal
when this letter was constructed. In it the applicant says the
grounds for his dismissal were identified as—

“Receiving forged invoices to claim my fitness allow-
ance ...
Passing on forged invoices to a colleage [sic] ...
Pocketing my fitness allowance $500 ...

[Exhibit 11]
According to Loveless the letter was passed on to him by

the General Manager. It went unanswered. The only
communication from the respondent to the applicant about the
dismissal prior to answers to his claim being filed was a letter
dated 29 December 1995 stating a final payment with an
attachment dated 21 December 1995 headed “Advice of
Termination” which states that the reason for the applicant
leaving was “dismissal” [Exhibit 10]. Thus, prior to answers
being filed in response to the applicant’s claim of unfairness,
on 24 October 1996, more than ten months after the dismissal,
the applicant had nothing in writing from the respondent as to
the basis on which he had been summarily dismissed and his
own statement of perceived reasons stood uncontested by the
respondent. And this is notwithstanding that in the application
to the Commission filed on 11 January 1997 the particularised
reasons for dismissal were in the same terms as in his letter to
the general manager. It seems to me that all this is consistent
with the conclusion based on the evidence of Loveless that the
reasons for dismissal included Loveless’ conclusion that the
applicant had conspired with other employees to defraud the
respondent.

I turn now to the applicant’s conduct. Counsel for the
applicant submitted that the Commission should draw certain

conclusions from the conduct of the respondent in relation to
it raising complaints about the three dismissed employees to
the police. It is Guest’s evidence that he was directed by
Loveless to do this after unfair dismissal claims had been filed
against the respondent. Subsequently the respondent, through
Guest who had spoken to Loveless about this, approached the
police officer concerned, (Detective Senior Constable Bailey)
and requested that its complaint against one of the dismissed
employees (not the applicant) who had withdrawn his claim
of unfair dismissal not be pursued.

A statement made by Guest was taken by Bailey at the time
and is before the Commission [Exhibit 15]. It includes the
following —

...
When this matter was originally discovered by the com-
pany after speaking to Detective BAILEY we decided
not to press charges as we though that it was a minor
matter and the people involved had been dismissed and
all monies recovered. Subsequent to this all three com-
menced court action against the company for alleged unfair
dismissal.
As a result of that action Cadbury Schweppes felt they
were left with no choice but to have the matter investi-
gated with a view to charging the people.
...
On the 13th of February 1996 I became aware that one of
the people concerned [A] is no longer pursuing the unfair
dismissal claim in the courts.
I have discussed this matter with Head Office and It was
agreed that Cadbury Schweppes no longer require the
charges against [A] to be pursued in the courts and re-
quest that the charges be withdrawn.
This decision was reached with the view that [A] had
withdrawn his action in the civil court and the company
no longer wishes to waste court time pursuing the matter
through the criminal court.
...

It is the case too that in his summary of offences produced
on 16 January 1996 for the police prosecutor after the applicant
was charged Bailey noted —

When this matter was originally discovered the complain-
ant company decided not to pursue the matter in the courts
as it was a minor matter, the defendant had been dismissed
and all monies recovered. Subsequent to this defendant
has lodged a claim for unfair dismissal and the company
feel they must now take appropriate action in the courts.

[Exhibit 14]
Counsel for the applicant submitted that this all goes to

demonstrate that the conduct the respondent complains of in
this case was not the serious matter it alleges. I have taken this
submission into account in considering whether the applicant
by his submission of the “interim invoice” seriously
misconducted himself but do not place much reliance on it.

It seems to me that on the evidence the respondent had cause
in the applicant’s production of the “interim invoice”, given
that it was not a true document and the applicant occupied a
relatively senior position of trust, to consider ending the
employment relationship. But the respondent not only included
other considerations (subsequently discarded as causes), it
denied the applicant natural justice in the process. As noted it
is not always the case that a denial of natural justice will result
in a finding of unfairness. However in this case a relatively
long serving manager with an unblemished record had the
severest penalty inflicted on him after that denial and without
any apparent regard for any alternatives available to the
respondent such as dismissal with notice.

Having regard for this and for all the circumstances the
dismissal was unfair.

It remains to consider the question of relief.
Having regard for the evidence of the applicant and the

respondent’s senior management and the course of this matter
reinstatement is impracticable.

The proper relief in this case is compensation. There is
evidence of the applicant’s attempts to mitigate his loss and in
arriving at a compensation sum I have had regard for what
might be termed a reasonable period of notice for a senior
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manager with a significant period of service. The figure will
be set at a sum equivalent to three months’ salary.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

James A Capewell

and

Cadbury Schweppes Pty Ltd.

No. 29 of 1996.

15 July 1997.
Order.

HAVING heard Mr D Schapper (of counsel) on behalf of the
applicant and Ms C Brown (of counsel) and later Mr J Sher
(of counsel) on behalf of the respondent, now therefore I the
undersigned pursuant to the powers conferred by the Industrial
Relations Act, 1979 do hereby declare and order —

1. THAT the following pages and/or part pages of tran-
script of proceedings of this matter be suppressed
and removed from the public record—

Pages 14-29, 100-105, 123-125, 158-168 and
209-216 inclusive;
Part pages 30, 122, 127, 208 and 217.

2. THAT the dismissal of James A Capewell by the re-
spondent was unfair;

3. THAT the respondent pay to the applicant the sum
of $14,320.00 gross within 21 days of the date of
this order.

(Sgd.) S. A. CAWLEY,
[L.S.] Commisisoner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Rodney Ian Dawes

and

Hi-Point Homes Pty Ltd.

No. 992 of 1996.

28 May 1997.
Reasons for Decision.

By this application, Rodney Ian Dawes (“the applicant”) claims
he is due contractual benefits under a contract of employment
with Hi-Point Homes Pty Ltd (“the respondent”) in two
respects. The most significant of these is a claim for $7,000.00
said to be a part commission due him in relation to a
commission of three percent of a housing construction for a
client of the respondent with the full commission being
$16,000.00. The other benefit claimed is a portion of a monthly
retainer for the period within a month which the applicant says
he worked to the time of termination of his contract with the
respondent on 10 May 1996. The amount claimed as due is
$322.00.

In its answers as filed the respondent acknowledges the claim
for $322.00 was correct and stated this sum had “been deducted
from money owing”. It denied the claim for $7,000.00.

At the outset of the hearing the respondent, by then and
recently represented by counsel, informed the Commission that
it now questioned whether there was jurisdiction for the claim
to be dealt with on the grounds that the employment relationship
between the applicant and the respondent was in fact for
services as a contractor and not one of service as in an
employer-employee relationship. The applicant, who was
unrepresented, had no prior notice that this question would be
raised.

The parties agreed that in the circumstances the respondent
should proceed first to put its case on the claim itself as well
as to the jurisdiction question and the applicant could then put
his case as to the claim and the jurisdiction question if he
wished, but with a right reserved to him to be heard further
and bring evidence on the jurisdiction question subsequently.
The hearing proceeded on this basis. The respondent presented
its case followed by the applicant but with the reservation of
the right to make further submissions at a subsequent date.

The initial time from the adjournment of that hearing to allow
the applicant to obtain legal advice and/or further consider his
position on the jurisdiction question was extended later at the
request of the applicant. Shortly thereafter the applicant
presented a written statement to the Commission in support of
his contention that there was jurisdiction for the Commission
to deal with his claim. A copy was forwarded to the respondent’s
counsel. No objection was raised or any further hearing sought
by the respondent on the statement supplied by the applicant.
It was therefore added to the record and is an uncontested part
of the applicant’s submissions in this matter.

Mr Ray Dohmen, director of the respondent business and
one of its estimators Mr Peter Mitchell were called to give
evidence and a former client of the respondent business, Mrs
CY Wridgeway was summoned and gave evidence on behalf
of the respondent. The applicant gave evidence on his own
behalf.

Three documents were tendered by the respondent as exhibits.
Each goes to the contractual arrangements between the parties.
The applicant acknowledged the existence of the documents
but disputed the submissions on the meaning of some of the
provisions as proffered by counsel for the respondent. The
documents were accepted as exhibits and the detail of them
and the issues between the parties over them is dealt with
subsequently.

First the matter of jurisdiction and the tests to be applied.
The jurisdiction of the Commission is conferred by the

Industrial Relations Act, 1979 as amended (“the Act”). Section
29(1)(b)(ii) of the Act provides access to the jurisdiction of
the Western Australian Industrial Relations Commission for
determination of a claim by an employee that he/she has been
denied entitlements under a contract with an employer
(provided that those entitlements do not arise from an award,
registered industrial agreement or order of the Commission).
There is no access to the Commission for subcontractors.

This claim relies on section 29(1)(b)(ii) for the right of access.
Thus for the Commission to have jurisdiction there must have
been an employee-employer relationship; that is, a contract of
service.

The tests to be applied in answering that question were
canvassed by the High Court in Stevens v Brodribb Sawmilling
Company Pty Ltd [(1986) 160 CLR 16] and the Full Bench of
the Commission has canvassed the matter of the relevant indicia
to apply on a number of occasions (see the Australian Builders’
Labourers’ Federation Union of Workers, Western Australian
Branch v P.B. and K.A. Brajkovich Pty Ltd [(1990) 71 WAIG
23]).

One of the tests is the degree of control which is exercised
or can be exercised over the work carried out and by whom.
Other indicia include the taxation arrangements, manner of
remuneration and superannuation arrangements, if any. Other
tests are whether the work done is integral to the functioning
of the particular organisation or merely incidental to that and,
in general, whether in a particular instance the facts are
sufficiently consistent with the contract being one of service.
The tests are to be applied by having regard for the evidence
of the particular contractual relationship and its functioning.
In this case that evidence includes the documents produced as
exhibits and the witness evidence and, so far as agreed between
the parties, the submissions.

The respondent is in the business of housing construction.
This is largely carried out through what is known as design/
construct contracts whereby the respondent’s designers work
with a client to produce a design which is accepted and the
respondent proceeds to construct the residence. Sometimes the
business is by way of a design produced by a potential client
with the respondent contracted to carry out the construction.
In some cases the respondent might tender for a contract but it
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appears that this is not usual and its preferred mode of operation
is design/construct arrangements.

The applicant was contracted by the respondent to carry out
sales representations to potential customers. At the relevant
time he was paid a retainer of $1,000.00 per month. The parties
agree that the contract between them also provided that the
applicant was entitled to commissions of three percent of the
value of any contract achieved. But this level of commission
was not applied in all instances. The applicant gave evidence
that during the period he was involved with the respondent he
was paid commission on 22 occasions for his part in the
achievement of contracts but received less than three percent
commission on 14 of those occasions. The applicant says this
occurred by consent in each instance with the particular figure
being arrived at after consideration of the particular job and
commercial circumstances. All the commissions paid were a
consequence of design/construct contracts. The respondent
obtained no jobs through tender during the period so far as the
applicant was concerned. The one the subject of the claim for
commission here did not result from tender but from
negotiations over the construction of a design other than the
respondents.

As noted, three exhibits were tendered by the respondent.
The applicant accepted these as either having been signed by
him or received by him. Exhibit 1 is an original signed deed of
contract between the applicant and the respondent dated 8
August 1994, approximately five months after he commenced
with the respondent. The applicant is described therein as a
sales consultant; a nomenclature which is not necessarily
exclusive of employee status. Clause 2 concerns the
appointment of the sales consultant and the basis for
commission entitlements. Clause 3 obliges the sales consultant,
inter alia, to provide his own motor vehicle and such office
and administrative services as are required to effectively market
the respondent’s business and to keep records and provide
reports. It also expressed an obligation on the sales consultant
“to comply with the lawful directions of Hi Point or its duly
authorised officers” but at Clause 7 General the ability to
perform as an agent of the respondent is expressly excluded as
follows —

7.1 The Sales Consultant acknowledges that he is not an
employee or agent of Hi Point and he is not empow-
ered or authorised to enter into or affect (sic) any
Contracts, arrangements or undertakings on behalf
of Hi Point including but not limited to entering into
any Building Contract.

Exhibit 2 is a memorandum recording an agreement that as
at 1 January 1995 “the current agreement between Hi-Point
Homes and Rod Dawes Sales Consultant” was “to be
terminated and replaced” by a payment of $1,000.00 per month
(from $400.00 per week retainer) plus 3% commission on jobs.
Not much was made of the terminology in this document as to
its effect on Exhibit 1 and the evidence is really to the effect
that it was an agreed change to the remuneration arrangements.

Exhibit 3 is a copy of a document dated 22 March 1996
headed “Letter of Agreement” between the respondent and the
applicant signed by the applicant.

It states —
This agreement certifies that Mr Rodney Dawes acknowl-
edges that from the above date and during the period he
has represented Hi Point Homes in the past dating from
2nd February 1994, he is fully aware that his position
with this company is as a sales consultant (non-employee)
and he takes full responsibility for payments of taxation,
superannuation requirements, sick leave, holidays and that
he understands and excepts (sic) this agreement dated 22nd
March 1996.

This certainly reads unambiguous as to parties’ intentions
but the applicant says that so far as he was concerned, the
respondent was just trying to minimise its obligations and he
did not accept the respondent’s submissions on this point.

Standing alone the documents, particularly Exhibits 1 and 3
are more consistent with the applicant’s status being other than
an employee. But this is to be weighed up in the context of the
whole. In a dispute of the nature here as to whether or not the
applicant was indeed an employee, the consideration must go
to the facts of the relationship in practice. Documents such as
the exhibits are relevant indicia but not necessarily

determinative of the question and certainly do not preclude
further examination. Otherwise the construction of documents
could amount to a smokescreen designed to hide the true
relationship or to evade legal obligations in a particular case.

The applicant was expected to attend the respondent’s home
display centres on Saturdays and Sundays and on Wednesdays
between 2.00pm and 5.00pm. Other than that the time and
location of the applicant’s work appears to have been a matter
for his discretion though the respondent acknowledges he was
effectively on call during the week.  A pager was provided by
the respondent for that purpose. The applicant handled any
enquiries if he was in attendance in the respondent’s office at
the time and followed up on enquiries which were recorded
by the respondent’s staff otherwise. The applicant used the
respondent’s office facilities, provisions and services in the
course of his work. The applicant was responsible for his own
taxation and superannuation and used his own motor vehicle
in his work. He participated in sales meetings and was involved
in developing the respondent’s marketing strategies and
advertising and attended other meetings on request. So far as
the parties were concerned there was no entitlement to paid
leave of absence under the contract. It appears the applicant
was reimbursed out of pocket expenses for entertaining
potential customers.

The respondent expected the applicant’s sales representations
to be on its behalf and exclusive of any other entity in a similar
field of business. The applicant held an interest in another
unrelated business and this involved him oversighting its
operation from time to time. This was known by the respondent
and of no concern to it.

There is evidence of the functioning of the contractual
relationship in the course of the respondent entering into a
contract to build the Wridgeway home; which contract the
applicant relies upon for his claim that commission is due.
The applicant, Dohmen and Wridgeway gave evidence of this.
It is not contentious and can be summarised as follows.

As a result of a contact from Wridgeway, the applicant
attempted on behalf of the respondent to secure a contract for
design/construction of a home. Discussions were protracted
but in the end unsuccessful. Wridgeway had recourse to another
design service before settling on a particular design. She then
ensured, through the applicant, that the respondent had the
opportunity to tender for the construction  Wridgeway was
keen for this to occur. However, after initial interest Dohmen
decided shortly before the time for tender elapsed that the
respondent would not submit one. The applicant broke the news
to Wridgeway who was angry. The applicant then asked
Wridgeway not to make a decision on the tenders pending the
return of Dohmen from an overseas trip. On that return the
applicant sought to resurrect the prospect of a contract between
the respondent and Wridgeway notwithstanding Dohmen’s
somewhat ambivalent attitude. Eventually, after protracted
negotiation between Dohmen and Wridgeway, a construction
contract was entered into by the respondent to build the home
to the design Wridgeway had decided on.

The evidence is that on two occasions in the course of all
this that the applicant, notwithstanding decisions of Dohmen,
acted contrary to them. One involved the applicant picking up
the designs for the purposes of drawing up a tender when
Dohmen had specifically said they should not be picked up
but be the responsibility of the potential client to deliver them
to the respondent’s offices. The other involved the applicant
proceeding to directly contact Wridgeway after Dohmen made
the decision not to tender and despite Dohmen’s position being
that no contact was to be made by the respondent.

It is clear from the evidence that in each instance the
applicant’s professional judgement of the situation differed
from that of Dohmen and he acted on that judgement. It appears
that no question of the applicant not complying with a direction
of the respondent was raised or even entertained by either the
applicant or Dohmen. In this respect then the behaviour of
both parties was more consistent with the applicant being
subject to control by the respondent as in an employer-
employee relationship.

So too is the practice whereby the applicant effectively
negotiated what payment would be received by him with
respect to particular contracts the respondent achieved and in
which he was involved. As the applicant said these negotiations
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resulted in less than three percent commission in 14 of the 22
instances in which he received commission from the
respondent. The amounts arrived at were genuinely agreed and,
as the applicant said, it was a matter of evaluation of the
commercial realities of the particular instance as well as the
level of his input.

Having carefully considered the witness evidence and
submissions and the documentary evidence I have concluded
that, while some aspects of the relationship such as the use of
the respondent’s office equipment and services in the course
of his duties might be consistent with a contract of service,
other and more significant indicia such as the taxation
arrangements, the limited degree of control and the written
expression of the contract in the context of the evidence of its
functioning sufficiently establish that on balance the
employment relationship between the applicant and the
respondent was not that of employee-employer.

Accordingly there is no jurisdiction to deal with this claim.
An order to that effect will now issue.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Rodney Ian Dawes

and

Hi-Point Homes Pty Ltd.

No. 992 of 1996.

28 May 1997.
Order.

HAVING heard the applicant on his own behalf and Mr T
Offer of counsel on behalf of the respondent, now therefore I
the undersigned, pursuant to the powers conferred under the
Industrial Relations Act, 1979 do hereby order —

THAT this application be dismissed for want of juris-
diction.

(Sgd.) S. A. CAWLEY,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Michelle Kool

and

Dick’s Auto Services.

No. 44 of 1997.

21 July 1997.
Reasons for Decision.

This application was filed pursuant to section 29(1) of the (WA)
Industrial Relations Act, 1979. By it Ms Michelle Kool (“the
applicant”) claims she was unfairly dismissed by Dick’s Auto
Services (“the respondent”). The respondent denies there was
a dismissal.

The respondent’s business is car smash repairs and wrecking
with premises in the Perth suburb of Welshpool. The principal
of the respondent business is a Mr R Stookes. He is the sole
proprietor. The applicant was employed as a receptionist in
the office of the car yard. The employment commenced on 2
December 1996 and ceased on 12 December 1996. The
applicant, who at the relevant time was 16 years old, was paid
the industry minimum award rate plus 25%.

The applicant represented herself in this matter and gave
evidence. The respondent was represented by Mr Stookes. He
gave evidence, as did Mr Darren Witheridge who is employed
as a spray painter by the respondent. He has been employed
there for five years.

According to the applicant she returned from lunch on 12
December 1996 whereupon Mr Stookes called her over to the
computer station. A discussion ensued as to whether correct
and/or sufficient entries had been made of cars which had been
picked up by owners and/or had been taken from the yard. The
applicant says she felt faint and sought permission to open the
door. She says Mr Stookes refused that request and then began
to demean and criticise her and said words to the effect that he
did not believe she wanted the employment and she could stay
in the employment only to the end of the day. According to the
applicant Mr Stookes continued to abuse her so she walked
out. She says that the treatment of her by Mr Stookes amounted
to unfair dismissal.

Mr Stookes’ evidence, which is at odds with that of the
applicant, can be summarised as follows. On the day in question
he was endeavouring, with the assistance of Mr Witheridge,
to check on the records of outgoing vehicles when the applicant
returned from lunch. He says he began to go over the records
with the applicant but she took offence, got up and walked
out. He denies he dismissed the applicant and denies he was
angry during the discussions that day or abused the applicant
at all. According to Mr Stookes he would not have dismissed
the applicant as claimed because with a business trip coming
up for him very shortly he needed her in the office.

Mr Witheridge’s evidence is to the effect that when the
applicant returned from lunch on 12 December 1996 he and
Mr Stookes were checking on the computer records of cars
leaving the yard. He says the applicant and Mr Stookes got
into an argument over entry dates for the cars in the records,
that the applicant suddenly stood up and asked for her pay and
then walked out.

No documentary evidence was produced. All the Commission
has to go on then is the evidence of Ms Kool, Mr Stookes and
Mr Witheridge, which evidence largely but not completely
backed up that of Mr Stookes.

I think it likely that on 12 December 1996 that there was an
argument between Ms Kool and Mr Stookes over the entries
or otherwise of cars leaving the yard into the computer records.
I accept Ms Kool’s evidence to the effect that Mr Stookes got
angry, criticised her and made negative comments about her
and her work. I found Ms Kool to be an open and frank witness.
However there is also the evidence of Mr Witheridge as to the
events of that day and he was largely unshaken in his evidence
that Mr Stookes did not give the applicant notice of termination
and that the applicant walked out after an argument between
her and the respondent. In weighing all this up I have concluded
that the applicant has not sufficiently made out her claim of a
dismissal to take it any further.

The application will be dismissed.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Michelle Kool

and

Dick’s Auto Services.

No. 44 of 1997.

21 July 1997.
Order.

HAVING heard the applicant on her own behalf and Mr R
Stookes on behalf of the respondent now therefore I the
undersigned, pursuant to the powers conferred under the
Industrial Relations Act, 1979 do hereby order —

THAT this application be and is hereby dismissed.
(Sgd.) S. A. CAWLEY,

[L.S.] Commissioner.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Ryan Martin

and

Bunbury Port Authority.

No. 932 of 1997.

COMMISSIONER J.F. GREGOR.

25 July 1997.

Order.

FOR EXAMINATION UPON OATH OF
DOMENIC FIGLIOMENI

WHEREAS on 16 May 1997, Ryan Martin applied to the
Commission for an order pursuant to Section 29 of the Indus-
trial Act, 1979, on the grounds that he had been unfairly
dismissed from employment with the Bunbury Port Author-
ity; and

WHEREAS the application is listed for hearing on 26 Au-
gust 1997 at the Bunbury Court House; and

WHEREAS the Commission has been advised that Domenic
Figliomeni the General Manager of the Bunbury Port Author-
ity is unable to appear on that day to give evidence on behalf
of the said authority due to an absence from the country; and

WHEREAS the Commissioner has decided that it is impor-
tant that the evidence of Domenic Figliomeni be available for
the Bunbury Port Authority to present during the hearing as
evidence; and

WHEREAS the Commission has decided pursuant to Sec-
tion 33(1)(d) of the Industrial Relations Act, 1979, to order
the examination upon oath of the said Domenic Figliomeni
and to empower the Bunbury Port Authority to give the depo-
sition of Domenic Figliomeni in evidence before the
Commission; and

WHEREAS the Commission is empowered to order an of-
ficer of the Commission to conduct examination upon oath of
a witness in any matter before the Commission; and

WHEREAS the Commission has decided to direct the Reg-
istrar to arrange for the examination upon oath of Domenic
Figliomeni;

NOW THEREFORE pursuant to the powers vested it by
Section 33(3)(d) of the Industrial Relations Act, 1979, the
Commission hereby orders—

(1) THAT the Registrar of the Western Australian In-
dustrial Relations Commission arrange for the
examination upon oath of Domenic Figliomeni the
General Manager of the Bunbury Port Authority;

(2) THAT the Bunbury Port Authority is hereby author-
ised to give the deposition of the said Domenic
Figliomeni in evidence in the hearing of this matter
in the Bunbury Court House on 26 August 1997;

(3) THAT upon the completion of the deposition it be
served by the Registrar upon the applicant herein
Ryan Martin.

(Sgd.) J.F. GREGOR,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Murray Ronald McLennan

and

Fibercon Australia Pty Ltd.

No. 762 of 1997.

21 July 1997.

Reasons for Decision.
This application was filed pursuant to section 29 (1)(b) of the
(WA) Industrial Relation Act, 1979 (“the Act”). By it Murray
Ronald McLennan (“the Applicant”) seeks an order that
Fibercon Australia Pty Ltd (“the Respondent”) pay a total of
$21,942.86, later amended to $15,942.80, which he says is for
benefits which have been denied him under a contract of serv-
ice with the respondent. The applicant says the benefits denied
were a month’s notice of termination of the contract ($4,800.00)
and unpaid salary for time worked ($11,142.86). Section 29
(1)(b)(ii) provides access to the jurisdiction of the Commis-
sion for determination of a claim by an employee that he/she
has been denied a benefit under a contract of service, provided
that these benefits do not arise under an award or order. The
respondent denies that a contract of service existed between it
and the applicant and says that there is no jurisdiction for the
Commission to deal with the claim. The first question for de-
termination then is whether there is jurisdiction for the
Commission to enquire into and deal with the application. If it
is found that there was no contract of employment for the pur-
poses of the Act, then there is no jurisdiction and the claim
must be dismissed on that basis.

The applicant who represented himself, gave evidence as
did the managing director of the respondent company, Mr
Raymond Desmond.

The tests to apply in determining whether a particular con-
tractual relationship is a contract of service or a contract for
services are well established. The most important of these in-
volve what might be generally called “the control test”, which
includes ascertaining the degree of control which is exercised
over the work and by whom, and other factors such as whether
the work done was integral to the functioning of the particular
organisation or merely incidental to it. The tests to be applied
were canvassed by the High Court of Australia in Stevens v
Brodribb Sawmilling Company Pty Ltd (1986) 160 CLR 16.
And the Full Bench of the Commission has canvassed the
matter of relevant indicia to apply on a number of occasions
[see the Western Australian Builders’ Labourers’ Federation
Union of Workers, Western Australian Branch v P.B. and K.A.
Brajkovich Pty Ltd (1990) 71 WAIG 23 and the Western Aus-
tralian Builders’ Labourers, Painters and Plasterers Union of
Workers and R B Exclusive Pools Pty Ltd trading as Florida
Exclusive Pools (1997) 77 WAIG 4].

The task for the Commission here then is to consider all
aspects of the contractual arrangements between the applicant
and the respondent so as to make a finding on the balance of
probabilities as to whether the contract was one of service.

The respondent’s business is the importation of steel fibre
reinforced concrete for retail in the building construction busi-
ness. The product is relatively new and the respondent’s
company was established for the purpose of establishing and
extending a market for it in Western Australia.

According to the applicant his contractual relationship with
the respondent came about as follows. After reading an article
about steel fibre reinforced concrete he had occasion to speak
to Mr Desmond about its possibilities in the construction and
building supplies industry in this State. According to the ap-
plicant he hoped to be involved in any such venture and
eventually bought shares in the respondent’s business. The ap-
plicant says that as a result of decisions between himself and
Mr Desmond it was agreed that he would carry out marketing
work for the respondent for a salary of $4,800.00 per month.
The applicant says this figure was consensually arrived at be-
tween him and Mr Desmond having regard for “the average
Sales Representatives’ package of $40,000 annual salary plus
the obligatory 5% superannuation and a minimal car allow-
ance”. According to the applicant the respondent ended the
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employment relationship when it ceased paying him his
monthly salary. He claims payment for time he says was worked
and for one month’s payment in lieu of notice.

The respondent denies that the applicant was employed by it
in the manner claimed by the applicant or at all. It is Mr
Desmond’s evidence that the respondent engaged “Murray Mac
Marketing”, which is a registered business name of the appli-
cant and his wife, to carry out sales representation on a
commission basis and that because the respondent’s business
was new it was agreed that for a time Murray Mac Marketing
could raise invoices to a total of $4,800.00 per month against
future commissions based on 30 tonnes @ $160.00 per tonne
of steel fibres. He says there was never any agreed breakdown
of the figure of $4,800.00 into the components as claimed by
the applicant. He says that after some months where this ar-
rangement of monthly advances against future commissions
had applied, the respondent informed Murray Mac Marketing
that it was not satisfied at the level of sales and would not be
continuing the arrangement whereupon Murray Mac Market-
ing severed the relationship. Subsequently this claim was filed
by the applicant.

The following findings are made on the evidence before the
Commission. The name “Murray Mac Marketing” is a busi-
ness registered by the Ministry of Fair Trading. The persons
carrying on the business under this trading name are the appli-
cant Murray Ronald McLennan and his wife Angela
McLennan. The business name was registered in 1995, prior
to any association with the respondent. The nature of the busi-
ness of Murray Mac Marketing is described in the registration
as “building industry marketing consultant”. All payments for
the work carried out by the applicant for the respondent were
made by the respondent to Murray Mac Marketing on the ba-
sis of invoices raised in the name of Murray Mac Marketing.
No taxation was deducted from the payments by the respond-
ent. There was no arrangement involving a prescribed payments
system for taxation. The respondent did not supply the appli-
cant with a motor vehicle or mobile telephone in carrying out
the work. The applicant acknowledged during the hearing that
costs for the use of these in the course of marketing of the
respondent’s products would be raised as offsets against taxa-
tion liabilities of Murray Mac Marketing. There were no set
hours of work. No question of an entitlement to public holi-
days or annual leave was raised. No superannuation payments
were made on behalf of the applicant by the respondent.

All of this supports the proposition that the relationship was
not that of employer-employee in a contract of service. There
is more. On the applicant’s evidence, when he was ready to
commence the marketing of the respondent’s product he turned
up only to be told by Mr Desmond that the business was not
yet sufficiently organised for that role to commence. The ap-
plicant then continued work with other entities for a time. This
arrangement is more consistent with that of a principal-con-
tractor relationship than that of employer-employee.

There is evidence that the applicant used the office facilities
of the respondent to some degree, had keys to the premises
and had a business card identifying him as a sales representa-
tive for the respondent. But these arrangements are open in
the circumstances to the proposition that they were conven-
ient arrangements between a principal and contractor.

The applicant sought to draw on diary records which he says
demonstrated he was under the “control” of the respondent.
These included occasions across the relevant period when he
dropped supplies off, delivered records, picked up items, loaded
a vehicle, saw designated “potential” customers and so on.
But the concept of consistent “control” or ability to control
through designation of duties, tasks, time allocation and re-
port back is largely absent. And, it is the case that the application
of the “control” test and “integration” test are to be in the con-
text of the overall relationship. An element of “control” may
not be conclusive. Some incidence of direction may not be
conclusive. An engagement involving a contractor is likely to
involve some direction at the outset at least. On the evidence
here I think it more likely than not that on occasions Mr
Desmond asked the applicant to deliver and fetch on the basis
of convenience and the applicant did so as a matter of coop-
eration and not as a corollary of being under control as in an
employer-employee relationship.

The applicant also sought to rely on his ceasing his own
personal injury insurance after Mr Desmond told him the re-
spondent would include him under its own insurance cover.
Again this is not conclusive. Liability for worker’s compensa-
tion insurance cover is not necessarily limited to an employer
who has engaged an employee in a contract of service.

The applicant says that when he commenced with the re-
spondent he merely instituted arrangements which had applied
in his previous employment which involved a contract of serv-
ice. This included arrangements for invoicing by Murray Mac
Marketing. According to the applicant this came about because
no one was capable or able in a business administration sense
of applying “pay as you earn” income taxation deductions and
was quite legal. He says the same reasoning applied in arriv-
ing at the contractual arrangements with Mr Desmond. That
is, the contract was one of service not for services and the
parties agreed to bypass the administration of pay as you earn
income taxation deductions because they didn’t have the re-
sources or know how to do it. Given the applicant’s length of
experience of some 25 years in the building construction sup-
plies industry, his evidence as to his appreciation of taxation
obligations is incredible.

Having regard for all the evidence of the contractual arrange-
ments and functioning I have concluded that by far the
preponderance of that evidence is that there was no contract of
service between the applicant and the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Murray Ronald McLennan

and

Fibercon Australia Pty Ltd.

No. 762 of 1997.

21 July 1997.

Order.
HAVING heard the applicant on his own behalf and Mr L.
Pilgrim by warrant on behalf of the respondent now therefore,
I the undersigned, pursuant to the powers conferred under the
Industrial Relations Act, 1979 do hereby order —

THAT this application be and is dismissed for want of
jurisdiction.

(Sgd.) S.A. CAWLEY,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Reginald Michael Middleton

and

Chubb Security Australia Pty Ltd t/a Chubb Protective
Services Pty Ltd.

No. 119 of 1997.

1 August 1997.

Reasons for Decision.
SENIOR COMMISSIONER: The Applicant was employed
by the Respondent as a security guard at the premises of BHP
Iron Ore in Mt Newman from August last year until on or
about 5 January last. He was one of three security guards em-
ployed at that site. Their conditions of work were set out in a
workplace agreement, which the Applicant signed, but which
was not, at any material time, registered. They worked seven
days a week on a shift roster which required them to work a 12
hour day shift for a week followed by a 12 hour night shift for
a week followed by one week off. The rostered week off was
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normally spent away from Newman, usually in Perth. It was
the usual practice for the person finishing his week’s night
shift to catch the next plane to Perth which left soon after the
night shift finished.

Not long after commencing work at Mt Newman, the Appli-
cant became concerned that he and his colleagues at Mt
Newman were being underpaid by comparison to others work-
ing with the Respondent at other minesites. Accordingly, he
contacted a representative of The Australian Liquor, Hospital-
ity and Miscellaneous Workers Union, Miscellaneous Workers
Division, Western Australian Branch and ascertained that were
they to be employed under the relevant award, they would in
all probability receive a higher level of remuneration.

In mid-July, during the course of discussions with the Re-
spondent’s then newly appointed manager regarding other
matters, the Union’s representative, Mr Hunt, told the man-
ager that the employees at Mt Newman had concerns which
needed to be addressed, although he did not elaborate. The
manager, Mr Murray, instructed the Respondent’s area man-
ager, Mr Carter, who had responsibility for the Mt Newman
worksite, to find out what the problems were. Mr Carter says
he was initially informed by each of the employees that none
of them had contacted the Union. The Respondent’s manager
doubted that this could be correct in view of the comments
made earlier to him by Mr Hunt. Accordingly, he directed Mr
Carter to make further enquiries. Mr Carter then asked each of
the employees to write a letter saying that they had not con-
tacted the Union. Two of the employees, but not the Applicant,
complied with that request. The Applicant indicated that he
had discussed the matter with the Union and was advised not
to do so. On learning that the Applicant had contacted the
Union, Mr Carter became angry. His attitude was that the
Applicant should have aired his grievance in accordance with
the grievance procedure set out in the workplace agreement.
Moreover, having by this time ascertained from the others that
it was the Applicant who had raised concerns with the Union,
he was annoyed that the Applicant had previously lied to him
regarding the matter. The Applicant says that Mr Carter be-
came so angry that he threatened to assault the Applicant if he
saw him on the street and said that he would not speak to him
again. The Applicant also says that Mr Carter said that he would
ask Mr Murray to dismiss him. Mr Carter, although admitting
to becoming angry, denies having made such threats.

So far as is material, it is fair to say that the Applicant’s
employment continued uneventfully until on or about 13 Janu-
ary last. By that time the shift arrangements had been changed
so that the night shift occupied the period from 7.00 p.m. to
7.00 a.m. rather than 6.00 p.m. to 6.00 a.m., as had been the
case previously. It is common ground that this change meant
that it was difficult for the person finishing night shift to catch
the plane back to Perth on the morning of the last night shift. It
is also common ground that prior to the change of shift times,
the three employees had a private arrangement whereby they
went to work half an hour earlier than was normally the case
to enable the person coming off the night shift to return to his
living quarters, shower and catch the morning plane back to
Perth.

On 13 January last it was guard Morrissey’s turn to go off
night shift and to return to Perth that morning. He was to be
followed on day shift that day by the Applicant. The Respond-
ent’s case is that on the evening of 12 January last, the Applicant
informed Mr Morrissey that he would not be coming into work
early, as had been the practice in the past. Mr Morrissey con-
tacted the other guard, Mr Carroll, who is in effect the senior
guard or leading hand and who was then in Perth, to advise
him of this development. Mr Carroll in turn contacted Mr
Carter. In due course, the Applicant, who was then at the liv-
ing quarters at Mt Newman, was asked to ring Mr Carter. The
Applicant indicated that he could not contact Mr Carter be-
cause he did not have any money. Shortly thereafter, on the
instructions of Mr Carter, Mr Morrissey again contacted the
Applicant saying he was to ring Mr Carter and reverse the
charges. The Applicant’s response was that he did not have
access to a telephone and in any event did not intend to speak
to Mr Carter. Subsequently, Mr Carter rang the proprietors of
the caravan park, where the Respondent’s employees were
accommodated, and was told the Applicant was not there. In
response, Mr Carter left a message with the proprietors to say
that he was removing the Applicant from site and he was to be

out of the accommodation by 6.00 a.m. the next day (i.e. 14
January 1997). Mr Carter testified that he needed to have the
Applicant off-site to find out what was going on. Finally, at
approximately 10.45 p.m. on 13 January 1997 Mr Carter spoke
to the Applicant and told him that he was to return to Perth
using Mr Morrissey’s airline ticket and to meet with him the
following day. The Applicant, as is common ground, refused
to travel on Mr Morrissey’s ticket, saying it was illegal. None-
theless, he returned to Perth on 14 January instead of Mr
Morrissey, who remained on site until alternative arrangements
could be made.

The Applicant’s version of these events is somewhat differ-
ent. He says that following the change in shift time, he
discussed the tentative future travel arrangements with Mr
Carroll. He says that Mr Carroll agreed that it was impractica-
ble for employees to return to their place of accommodation
after the completion of night shift before catching the plane to
Perth. Accordingly, the Applicant says that it was agreed that
the guard returning to Perth should take his travelling clothes
to work on the last evening shift and go straight to the airport
from work. The Applicant, however, acknowledges that he did
not contact Mr Carter, as requested by him. He says that this
was because Mr Carter had previously abused him and said
that he would not speak to him again.

It is common ground that on 15 January last the Applicant,
in company with Mr Hunt, met with the Respondent’s man-
ager, Mr Murray, and the area manager, Mr Carter.
Furthermore, it is common ground that at that meeting Mr
Carter put to the Applicant the events as he saw them. It is also
common ground that at times the meeting became heated. The
evidence of Mr Murray and Mr Carter is that the Applicant
suggested that the Applicant did not offer any real explana-
tion, other than to accuse Mr Carter and his fellow employees
of telling untruths. In the end result, the Applicant was dis-
missed from his employment on the grounds that he had failed
to respond to “reasonable requests” from Mr Carter and was
told that he would be paid one week’s pay in addition to his
accrued entitlements, which payment was subsequently made.

The Applicant argues that his dismissal was unfair and seeks
compensation as a result. In short, it is said on his behalf that
following Mr Carter’s abusive remarks towards him and, in
particular, the remark that Mr Carter would never speak to
him again, it was not unreasonable for the Applicant to refuse
to speak to Mr Carter. Furthermore, the Applicant contends
that the demands made to him by Mr Carter were all part of a
scheme to get him out of the Respondent’s employ. On the
other hand, the Respondent argues that the dismissal was not
unfair. On its behalf it is said that there was nothing unlawful
or unreasonable in the request to the Applicant that he contact
Mr Carter. In the circumstances, the Applicant’s refusal to
contact Mr Carter evinced an intention not to be bound by his
contract of employment. Furthermore, the Respondent argues
that the Applicant’s misconduct was compounded by an initial
indication to Mr Morrissey that he would not return to Perth
as directed, but come to work on 14 January as rostered and
because, at least from earlier in January, he had displayed a
propensity not to co-operate with the others in the execution
of his duties.

On the basis of what I saw and heard of the witnesses who
testified in this matter, I am far from convinced that the Appli-
cant’s version of the events surrounding this matter is accurate.
Where his version of the events conflicts with that advanced
by the others, I prefer their evidence as being the most reli-
able. More specifically, Messrs Carroll and Morrissey each
impressed me as having a reliable recollection of the events
surrounding this matter. I do not believe that they concocted
their evidence to suit the interests of the Respondent. Rather,
they left me with the impression that they were genuinely con-
cerned that the Applicant had misused their names to further
his aims and objectives and at times was less than co-opera-
tive. Likewise, I accept the testimony of Messrs Hunt and
Murray. Indeed, what they each said was largely consistent
with the other, although somewhat inconsistent with aspects
of the Applicant’s testimony.

Although I have no doubt that the Applicant honestly be-
lieved that he was abused by Mr Carter in the way in which he
suggested in the contemporaneous notes and letters he wrote,
I have some reservations as to whether he accurately inter-
preted what was said to him in this regard. In particular, I am
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not convinced, having heard Mr Carter, that he said that he
would never speak to the Applicant again, at least in the con-
text of work requirements. I accept Mr Carter’s testimony that
it was essential for him to contact the employees from time to
time and therefore he would not have said that he would never
speak to the Applicant again. Nonetheless, I am in no doubt
that Mr Carter responded to the Applicant in a less than friendly
manner on discovering that the Applicant had contacted the
Union and had misled him to believe otherwise.

In any event, even if Mr Carter had said, in a fit of anger,
that he would never speak to the Applicant again, I am far
from convinced that it was reasonable for the Applicant to
refuse to heed his request that the Applicant speak to him,
particularly as the request obviously related to a work matter.
Mr Carter was, as the Applicant knew, the area manager and
he was entitled to know what was happening on the site, par-
ticularly as a fellow employee had expressed concern at the
Applicant’s attitude. As is common ground, the leading hand,
Mr Carroll, was not in Mt Newman but in Perth, and in those
circumstances it cannot be said that the request to contact Mr
Carter was unreasonable. Moreover, given that there was ob-
vious conflict between the two employees on site regarding
the changeover times for the shift, it was clearly the duty of
Mr Carter to do something about it. In my view, the requests
of Mr Carter were both lawful and reasonable.

The issue in these proceedings is not whether the Applicant
was right or wrong in refusing to start his shift earlier than the
rostered time on the 14 January 1997, but whether or not he
refused a reasonable and lawful request to contact Mr Carter.
As previously indicated, it is common ground that the Appli-
cant deliberately did not respond to the requests to contact Mr
Carter. The Applicant did not merely disobey one request, but
twice refused to contact Mr Carter. In the circumstances, and
also having regard to the fact that he said, as I find, to Mr
Morrissey that he had no intention of speaking to Mr Carter,
the Respondent was well entitled to treat the contract as at an
end and terminate the Applicant’s employment. Thus, in my
view, the Respondent had a valid reason, within the meaning
of section 23AA of the Industrial Relations Act 1979, for ter-
minating the Applicant’s employment and I so find.

Far from being satisfied that the dismissal was unfair, in my
view the indications are that the dismissal was indeed fair.
Not only did the Applicant, as I find, unreasonably disobey a
lawful instruction from his employer, he misled his employer,
at least for a time. As Mr Carter testified, while he was con-
cerned that the Applicant had not followed the grievance
procedure, he was more concerned that the Applicant had ini-
tially informed him that he had not contacted the Union when,
as the events transpired, he in fact had done so. The nature of
the security industry is such that those who occupy a position
of trust, such as a security guard, should be persons whose
integrity is beyond question. It follows that where an employee
in that position is less than honest in all his dealings with the
employer, the employer ought to be able to take action to rem-
edy the situation by terminating the employment of that
employee.

Furthermore, accepting as I do the evidence of Messrs Carroll
and Morrissey, there is reason to believe that, as time went by,
the Applicant was not always entirely co-operative in his deal-
ings with them. Having regard to the fact that the Applicant
was part of a very small workforce in a remote place, it was
vitally important for the efficient operation of the Respond-
ent’s workforce that they work harmoniously together in a
co-operative manner. The most credible evidence does not
suggest that was always the case, due in no small measure to
the attitude of the Applicant. Indeed, both Messrs Carroll and
Morrissey say that the Applicant was so disruptive that they
were concerned that the Respondent might lose its contract at
Mt Newman.

Before his employment was terminated, the Applicant was,
as I find, given every opportunity to put his case and put it
with the assistance of a Union representative. The most cred-
ible evidence does not suggest that he was either able or
prepared to give a satisfactory explanation for his conduct.

In all the circumstances, I am far from satisfied that the dis-
missal was either harsh, oppressive or unfair. Thus the
application should be dismissed.

Appearances: Mr J. Rosales-Castaneda, of counsel, on be-
half of the Applicant.

Mr C.G. Keys as agent for the Respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Reginald Michael Middleton

and

Chubb Security Australia Pty Ltd t/a Chubb Protective
Services Pty Ltd.

No. 119 of 1997.

1 August 1997.

Order.
HAVING heard Mr J. Rosales-Castaneda, of counsel, on be-
half of the Applicant and Mr C.G. Keys as agent for the
Respondent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

THAT the application be and is hereby dismissed.
(Sgd.) G.L. FIELDING,

[L.S.] Senior Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Garry Keron Nichols

and

Midalia Steel Pty Ltd.

No. 138 of 1997.

28 July 1997.

Reasons for Decision.
SENIOR COMMISSIONER: The Respondent carries on busi-
ness as the retailer, amongst other things, of moulded steel
products. The Applicant was formerly employed by the Re-
spondent as a storeperson, most recently at its Welshpool depot.
His employment was terminated on 20 January last when he
was dismissed on grounds of suspected misconduct. In short,
the Respondent suspected that he was party to an arrangement
to defraud the Respondent in that he sought and received a
secret payment from a customer of the Respondent whilst at
work. The Applicant denies any such misconduct. Indeed, he
alleges that his dismissal was unfair and seeks compensation
as a result.

The circumstances giving rise to the Respondent’s suspi-
cion can be stated briefly as follows. Shortly before the
Applicant went on annual leave late in December last, a cus-
tomer came to the Respondent’s premises at Welshpool seeking
a short piece of angle iron. He was told by the Respondent’s
sales personnel that the Respondent had the iron in stock, but
only a piece which was almost twice the length the customer
wanted. The Respondent’s practice was only to sell the steel
by length in stock. It did not cut steel to size, although it would
cut the piece in stock for the purposes of transporting the steel.
The customer was advised that if he merely wanted a shorter
piece he should try a nearby scrap metal dealer. The customer
indicated that he was not interested in buying the full length of
angle iron the Respondent had in stock and then left.

A short time later, the Applicant was seen by a member of
the Respondent’s staff to be cutting a piece of angle iron in the
Respondent’s store and with the aid of his son to put it into a
utility, which the customer ultimately drove away. At or about
the time the iron was being cut and loaded into the customer’s
utility, the customer came to the sales office and indicated that
he would take a whole length of the angle iron, which was to
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be charged to the name of a known customer and which would
be collected later. This aroused the suspicion of at least two
members of the sales staff, Messrs Hughes and Weir. Mr
Hughes seemingly thought it odd that the customer should order
steel to be collected at some later stage when the steel was
already in his utility. Mr Weir, who took the order and retained
the documentation on the basis that goods ordered were to be
collected at some time in the future. He subsequently ques-
tioned the Applicant as to whether he had delivered angle iron
to the customer without the necessary written order. It is the
normal practice of the Respondent that the storepersons are
not to deliver up goods without seeing the necessary delivery
document from the sales personnel. The Applicant says, but
the Respondent disputes, that from time to time that rule is not
always honoured. At all events, Mr Weir asserts that when he
questioned the Applicant about him giving the iron to the cus-
tomer, the Applicant responded that the customer had the
necessary written order or delivery note. That led Mr Weir, in
company with another salesperson, to search for the duplicate
of that order form, but he could find none. The only order
form which existed was that which the customer had made for
the steel to be collected, which it seems was for iron of a dif-
ferent size to that cut by the Applicant and which, it is common
ground, has not to this day been collected.

These factors, coupled with the claim that the customer’s
utility was parked unusually near a back door of the Respond-
ent’s premises, led the Respondent to report the matter to the
police. The police, in response to that complaint, interviewed
the customer. He was at a house where it appeared the angle
iron was being used for the purposes of some minor building
work. The customer informed the police that he had paid for
the angle iron, but had objected to having to pay an extra $30.00
to have it cut, as is the Respondent’s requirement. As a conse-
quence, the Applicant is said to have offered to do the cutting
for $10.00, which the customer said he paid to the Applicant.

The Applicant’s version of the events is materially different.
He asserts that the customer, whom he had never met before,
was sent to the storeroom by Mr Weir and asked to have the
steel cut in order that it could be transported away in the util-
ity. He says the customer told him that he was going back into
the office to attend to the paperwork whilst the steel was being
cut. He denies having told Mr Weir that he had been given the
necessary paperwork by the customer. Rather, he says he ad-
mitted to Mr Weir that he did not have the necessary paperwork.
Indeed, at Mr Weir’s insistence, he subsequently endorsed an
order form for the steel in question, to the effect that he had
handed it over to the customer, albeit without sighting the or-
der form.

It is common ground that upon his return to work in January
from annual leave, the Applicant was summoned to the office
of the Respondent’s general manager. There he was asked if
he recalled, which he did, the incident in question. He was
then asked whether he had received $10.00 for cutting the steel.
He denied any such wrongdoing, saying words to the effect
that he “would not put his job the line for the sake of $10.00”.
The Respondent’s Welshpool manager then informed him that
he had already in fact put his job on the line because the police
had reported that the customer had said that he (the customer)
had paid the Applicant $10.00. The Applicant was then in-
formed that he was dismissed from his employment. The
Applicant asked the manager for the name of the customer
and of the investigating police officer, but was denied access
to that information by the Respondent’s officers, and shortly
afterwards left the Respondent’s premises as instructed.

These proceedings, having been instituted before the rel-
evant provisions of the Labour Relations Legislation
Amendment Act 1997 repealing section 23AA of the Indus-
trial Relations Act 1979 came into force, the Respondent carries
the onus of establishing, on the balance of probabilities, that it
had a valid reason for dismissing the Applicant from its em-
ploy. Where, as here, an employee is dismissed summarily for
alleged misconduct, it is not necessary that the Respondent
establish that the Applicant was guilty of the alleged miscon-
duct, but simply that it honestly and genuinely believed, and
had reasonable grounds to believe, that the Applicant was guilty
of the alleged misconduct, in this case the taking of a secret
profit in the form of $10.00 (see: Sangwin v. Imogen Pty Ltd t/
a Carleton Custom Upholstery (1996) 40 AILR 3-388; and see
too: Hooper v. Bi-Lo Pty Ltd (1992) 53 IR 224). However, in

order to establish that there are reasonable grounds for the
suspicion, the decided modern cases require that the employer
investigate the complaint as fully as the circumstances permit
and that the employee under suspicion be informed precisely
of the allegation and be given and fair and full opportunity to
defend himself against the allegation” (see: Sangwin v. Imogen
Pty Ltd t/a Carleton Custom Upholstery(1996) (supra); and
see too: Western Mining Corporation Limited v. The Austral-
ian Workers’ Union, West Australian Branch, Industrial Union
of Workers (1997) 77 WAIG 1079; Hooper v. Bi-Lo Pty Ltd
(supra)).

I am prepared to accept that events occurred substantially as
the Respondent’s witnesses testified they occurred. Certainly
I unreservedly accept the evidence of Detective Sergeant Lee
Hughes, who interviewed the customer regarding the matter. I
have no doubt that Detective Sergeant Hughes was told what
he said he was told by the customer regarding payment of the
$10.00, although of course that does not mean that the state-
ment by the customer was itself true. I expressly refrain from
making any judgement in that respect. Although my initial
impression of the Applicant was that he was a truthful and
reliable witness, the more I heard from the other witnesses,
particularly Messrs Weir and Hughes, the more doubtful I be-
came about the veracity of that assessment. Having heard the
Respondent’s witnesses, I do not believe that they were all
wrong, as the Applicant would have me believe. Additionally,
the Applicant was emphatic that the incident in question oc-
curred late one afternoon, whereas his son suggested that the
incident occurred in the morning, which is consistent with the
evidence given on behalf of the Respondent by the witnesses
who testified on the subject.

In the circumstances, I am satisfied that the Respondent hon-
estly and genuinely believed that the Applicant was guilty of
wrongdoing, as alleged. However, in my view the evidence
falls a good way short of suggesting that the allegation was
investigated as fully as the circumstances permitted. Specifi-
cally, the evidence does not suggest that the Applicant was
either informed precisely of the allegation against him or given
a fair and full opportunity to explain himself. One thing which
seems uncontradicted on the evidence is that the Applicant
was simply told, in effect, that he was accused of having
wrongly received and kept $10.00 and that upon denying ever
having received such a payment was then and there told that
he was to be dismissed. On immediately being told the source
of the information, namely the police enquiries, he was dis-
missed. He was not invited to comment on the circumstances
said to have led to the $10.00 payment as, for example, the
claim that Mr Weir could not find any record of the invoice
the Applicant said existed. Nor was he invited to comment on
the fact that some of the Respondent’s officers were concerned
that the customer’s utility was parked in a strange place.

I accept that in matters of this kind “employers are not re-
quired to have the skills of police investigators or lawyers”
but instead should be expected only to operate “in a practical
way in a commercial and industrial environment” (see: Schaale
v. Hoechst Australia Limited (1993) 47 IR 249 at 252; and see
too: CS Heard v. Monash Medical Centre (1996) 39 AILR 3-
203). However, in this case, for the reasons outlined, I am of
the view that the Respondent’s officers fell somewhat short of
that obligation. Put simply, they acted too hastily in dismiss-
ing the employee. Unlike, for example, the situation in Schaale
v. Hoechst Australia Limited (supra) and in Hooper v. Bi-Lo
Pty Ltd (supra), the Applicant was not invited to give his ver-
sion of events, but simply asked little or no more than whether
or not he had received the alleged payment. There may well
not have been a satisfactory explanation for his conduct, but
unless and until the Applicant had been given an opportunity
to make such an explanation, it is difficult to see how it could
be said that its investigation was as full and as thorough as is
necessary if the employee is to be dismissed summarily on the
grounds of suspected misconduct, as was the case here. As
suggested by Wilcox CJ in Nicholson v. Heaven & Earth Gal-
lery Pty Ltd (1994) 57 IR 50 at 60, an employee will not receive
“what Australians call ‘a fair go’”, without a full and fair op-
portunity to defend himself or herself, particularly in the case
of allegations of misconduct and that obligation will not be
satisfied by a perfunctory questioning of the Applicant, as oc-
curred on this occasion. The Respondent’s officers should have
put the allegations to the Applicant in more detail and thus
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given him a better opportunity to defend himself. Without fur-
ther examination of the Applicant, it was not possible for the
Respondent to make a fair or reasonable assessment as to
whether or not the customer was seeking to hide something,
or otherwise seeking to blame the Applicant for his own ends.

In all the circumstances, I am not satisfied, on balance, that
the Respondent had a valid reason for summarily terminating
the Applicant’s employment on the occasion in question. Apart
from the obligation which the Act imposes on the Respondent
in this respect, it is difficult, for the indicated reasons, to see
how the circumstances surrounding the dismissal were not such
as to make the dismissal either harsh, oppressive or unfair.

The Respondent and the Applicant both agree that it is now
impracticable for him to be reinstated in his former employ-
ment. In the circumstances, the Commission is authorised to
award compensation to the Applicant for his dismissal.

In assessing compensation, regard is to be had to the Appli-
cant’s situation had his employment not been terminated.
Having regard to the circumstances which led to his dismissal,
I consider it reasonable to assume that the Applicant would
have had a limited future with the Respondent. Had the matter
been fully investigated and the Applicant been given an op-
portunity to explain his position, I very much doubt that the
Respondent would have retained full confidence in his integ-
rity. I therefore consider the probabilities to be that he would
have had a limited future with the Respondent. I consider it
most unlikely that the Applicant would have remained in the
Respondent’s employ long enough to enable him to qualify
for pro rata long service leave. Having regard to the fact that
the Applicant obtained alternative employment within five
weeks from the date of his dismissal, I am of the view that he
should be compensated by the payment of a sum in the order
of five weeks’ wages, less the money received in the interim
by way of unemployment benefits. The Applicant’s weekly
wage with the Respondent was approximately $500.00 gross.
He received approximately $740.00 in the form of social serv-
ice benefits, which he would not have received had he not
been dismissed from his employment. I therefore assess com-
pensation at $1,800, subject to any taxation liability.

Appearances:  Mr G.C. Sturman as agent for the Applicant.
Mr D.M. Jones as agent for the Respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Garry Keron Nichols

and

Midalia Steel Pty Ltd.

No. 138 of 1997.

29 July 1997.

Order.
HAVING heard Mr G.C. Sturman as agent for the Applicant
and Mr D.M. Jones as agent for the Respondent, the Commis-
sion, pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby—

(1) DECLARES that the Applicant was unfairly dis-
missed from his employment with the Respondent
on or about 20 January 1997;

(2) DECLARES that it is impracticable to reinstate the
Applicant in his former employment with the Re-
spondent;

(3) ORDERS that the Respondent pay to the Applicant
the sum of $1,800.00 by way of compensation for
the unfair dismissal within seven days.

(Sgd.) G.L. FIELDING,
[L.S.] Senior Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Daniel John Rodger

and

Alan Hall Display Service.

No. 506 of 1997.

COMMISSIONER P E SCOTT .

10 July 1997.
Reasons for Decision.

THE COMMISSIONER: This is an application by Daniel John
Rodger pursuant to s29 of the Industrial Relations Act, 1979
that he has been unfairly dismissed from his employment with
Bernard Barnes trading as Alan Hall Display Service, and that
he has not been paid in lieu of notice.

The Applicant was employed by Alan Hall then trading as
Alan Hall Display Service in November 1996. This was fol-
lowing an advertisement placed in the newspaper by Mr Hall,
for a display manager. The Applicant responded to this adver-
tisement by telephoning Mr Hall on 11 November 1996, and
on 12 November he met with Mr Hall. They discussed terms
and conditions. Although it was Mr Hall’s intention that the
Applicant commence employment from the beginning of the
new year, and at a salary of $35,000.00 per annum, it was
agreed between them that the Applicant would commence al-
most immediately and that between commencement and the
beginning of the new year the Applicant would work approxi-
mately half time and would receive $400.00 per week. The
parties say that the terms and conditions of his employment
are reflected in the letter forwarded to Mr Hall by the Appli-
cant dated 13 November 1996 (Exhibit 1). A difference between
that letter and the final terms and conditions of employment
was the salary. According to Mr Hall, this was to be $35,000.00
per annum when the Applicant took up the full time position.
However, from 1 January 1997, the Applicant was paid $750.00
per week which is approximately $39,000.00 per annum. Mr
Hall was not concerned about the title to be used by the Appli-
cant, and so he was called General Manager in accordance
with his comments in the letter of 13 November.

Mr Hall says that the letter written to him by the Applicant
dated 13 November 1996, whilst containing all of the condi-
tions of employment agreed between them, does not reflect a
verbal agreement between himself and the Applicant to a pro-
bationary period which he says was to have applied until 30
June 1997. He says that this was verified on the basis that,
when questions regarding his performance were raised, the
Applicant commented that if he did not perform he would not
be there at the end of June. The Applicant denies that there
was any probationary period discussed with Mr Hall.

The Applicant and Mr Hall agree that at the end of January
1997 they met and that Mr Hall expressed disappointment with
the level of sales achieved by the Applicant. There was a dis-
cussion as to what work the Applicant was doing and the way
in which he would perform his work. On 10 February 1997,
there was a further meeting in which the Applicant indicated
what work had been done and what progress had been made.
Mr Hall says that he told the Applicant that things had to
change, however there was no evidence that the Applicant was
given any formal warning that his job was in jeopardy.

There is dispute between the Applicant and Mr Hall as to
when Mr Hall advised the Applicant that the business was to
be sold to Mr Bernard Barnes. The Applicant says that he was
first advised on 17 February 1997 whereas Mr Hall says that it
was on 10 February 1997. The Applicant says that Mr Hall
advised him that subject to an interview with Mr Barnes, his
employment would be continued on the same terms as they
were with Mr Hall. However, his accrued annual leave was to
be paid out.

On 24 February 1997, Mr Barnes took over ownership of
the business. The Applicant says that he was under the im-
pression that his employment would be continuous and that
nothing was said to him which altered that impression. Mr
Barnes said in his evidence that “all the staff finished up ex-
cept Daniel Rodger”. Mr Hall says that there was no agreement
between himself and Mr Barnes that the Applicant would be



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 77 W.A.I.G.2022

employed by him. In any event, it seems that all other employ-
ees of the business apart from the Applicant, ceased
employment at the point of the change in ownership. The Ap-
plicant continued to turn up for work and perform work in the
manner in which he had done previously.

The Applicant says that he did not discuss any matters with
Mr Barnes on 24 February 1997. On 25 February 1997, Mr
Barnes and the Applicant had discussions about his employ-
ment. There is contention between the parties as to what the
Applicant was advised by Mr Barnes. The Applicant says that
Mr Barnes confirmed with him that his conditions of employ-
ment would continue as previously except that he would have
the title of ‘Sales Manager’ rather than ‘General Manager’
and he says that this was agreed. The Applicant was to con-
tinue to use his business cards, which described him as General
Manager, until they ran out.

During this discussion Mr Barnes advised that he would be
away for a week or two, but that upon his return, he would
discuss future arrangements with the Applicant and that his
intention was to discuss a commission based arrangement upon
his return. Mr Barnes says that he put the Applicant on two
weeks probation although this is disputed by the Applicant,
who says no probationary period was discussed. Mr Barnes
told the Applicant that he expected him to make $15,000 in
sales each week.

The Applicant says that Mr Barnes did not say that he would
change the basis of the payment arrangement to be commis-
sion rather than salary but that he would talk to him about
future arrangements and “we would review the arrangements
in future” however, he said that no time was put on that.

Mr Hall corroborated the evidence of Mr Barnes about this
discussion. Both Mr Barnes and Mr Hall gave evidence that
Mr Hall was in the vicinity of the two while they had this
discussion, and was going in and out of the office, and heard
the discussion. However, Mr Barnes says that Mr Hall was
present for approximately 50% of the time.

It is agreed between Mr Barnes and Mr Hall that Mr Hall
suggested that the Applicant be paid a 15% commission as
opposed to a 10% commission which Mr Barnes had origi-
nally considered to be appropriate.

Mr Barnes was then away for a couple of weeks during which
time Mr Hall continued to supervise the business. Upon his
return, Mr Barnes spoke with the Applicant. There is conten-
tion between them as to the details of this discussion. In any
event, Mr Barnes put to the Applicant a proposal that he be
paid commission of 15% rather than his current salary. They
discussed that if he made $100,000 worth of sales, he would
immediately receive $15,000. Mr Barnes said that, generally
speaking, a commission basis would be better for the Appli-
cant. Mr Barnes claims in his evidence that he urged the
Applicant to consider the matter and perhaps go home and
discuss it with his wife. He says that the Applicant indicated
that he would do so although he was not keen on commission
as a basis of payment, and that the Applicant then went back
to do some work. Mr Barnes says that the Applicant then left
the premises at which time he assumed that the Applicant was
going out to undertake work. However, the Applicant never
returned to the office.

On the other hand, the Applicant, says that on his last day of
employment Mr Barnes advised him that he was changing his
contract of employment and he was to be employed on a 15%
commission basis. He says that Mr Barnes said that “that is
my decision” and there was no opportunity to discuss the mat-
ter. The Applicant says that he asked Mr Barnes if he was in
effect terminating his employment to which he says Mr Barnes
replied “yes”. The Applicant says his employment was thereby
terminated. Mr Barnes denies terminating the Applicant’s
employment. Mr Hall was once again in the vicinity while
this discussion took place, and may have been present for about
50% of the time.

The Commission also heard evidence from Troy Clayton
Hall, a subcontractor to Alan Hall Display Service, and the
son of Alan Hall.

The Applicant claims that his employment was unfairly ter-
minated, and he seeks payment of compensation. He did not
receive pay in lieu of notice and says that he is entitled to
reasonable notice which he assesses as being three months.

In considering a claim of unfair dismissal the Commission
is required to consider all of the circumstances. It is a question
of whether the legal right of the employer to terminate the
employment had been exercised so harshly or oppressively
against the employee as to amount to an abuse of that right.
(Walsh J in North West County Council v. Dunn (1971) 126
CLR 247 at 263) see also McKeon J in Western Suburbs Dis-
trict Ambulance Committee v Tipping [1957] AR 273 at 280
and Loty and Holloway and Australian Workers Union (1971)
71 AR 95 at 99.

The first matter which requires consideration is whether there
was a dismissal or a termination of the contract of employ-
ment by the employer.

Where there is a conflict in the evidence the Commission is
required to consider the credibility of the witnesses. Having
observed the witnesses and the way in which they gave their
evidence, I have no hesitation in accepting as accurate to the
extent of his recollection, the evidence of the Applicant. Whilst
his evidence is not corroborated by other witnesses, I was
impressed by his demeanour, whereas I found the evidence of
Messrs Hall and Barnes to be somewhat contrived. Mr Hall’s
evidence of the discussion on the day of termination supported
that of Mr Barnes.  At best Mr Hall heard 50% of that conver-
sation yet in his evidence he implied that he had heard all of
the discussion by saying that he “was privy to that meeting.” I
am not convinced by Mr Hall’s evidence regarding that con-
versation. In the particular conflict in evidence between the
Applicant and Mr Barnes about what occurred on the day of
termination, having observed Mr Barnes give his evidence, I
am satisfied that the Applicant’s version is correct. That is,
that Mr Barnes made it very clear to the Applicant that, as the
owner of the business and as a business man, he was making a
decision as to what would happen. His decision was that the
Applicant would be paid 15% commission and the Applicant
was expected to accept this change to his contract. There was
to be no negotiation between them as to the matter. I am satis-
fied that when the Applicant indicated his unwillingness to
accept this change to his contract, his employment was effec-
tively terminated by Mr Barnes, who, in response to the
Applicant’s question about Mr Barnes effectively dismissing
him, agreed that that had occurred. The employer’s intention
was to unilaterally change an essential term of the contract of
employment. Of itself, this is conduct which is a significant
breach of the contract and which enables the employee to con-
sider the contract brought to an end by the employer’s breach.
This constitutes constructive dismissal. (Cargill Australia Lim-
ited, Leslie Salt Division and the Federated Clerks Union of
Workers WA Branch (IAC) 71 WAIG 1495 at 1497).

In this matter, the employer either clearly indicated an in-
tention to constructively dismiss the Applicant, or actually did
so by agreeing in response to the Applicant’s question that
that was what was occurring. In either event, the employer’s
actions terminated the employment.

The next issue to be determined is whether the Applicant’s
employment was subject to a probationary period. If the Ap-
plicant’s employment was subject to a probationary period then
this may mean that his claim of unfair dismissal can proceed
no further. See Fielding C in Charles William Westheafer and
Marriage Guidance Council of WA (1985) (65 WAIG 2311).
This also involves a question of whether his employment with
Mr Hall and Mr Barnes was continuous and the conditions to
apply to that employment, in particular, any probationary pe-
riod.

I have considered the references to continuous service put
forward by Mr Moon. Where reference is made to deeming
service to be continuous it should be noted that something
deemed to be so, is not otherwise necessarily so. The word
“deems”, used in statutory definitions, “impose(s) for the pur-
poses of the statute an artificial construction of a word or phrase
that would not otherwise prevail”. (Stroud’s Judicial Diction-
ary 4th Edition Vol 2. page 716). In the Applicant’s case, his
contract of employment was originally with Alan Hall trading
as Alan Hall Display Service. As stated in Brooks B “Con-
tract of Employment” 4th Edition Para 218, the central element
in an employment contract is a personal relationship. In Nokes
v Doncaster Amalgamated Collieries (1940) AC 1014, it was
noted that rights and liabilities arising out of a contract of
employment are not transferable. The new parties are to es-
tablish a contract between them. In this case, I believe that Mr



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 202377 W.A.I.G.

Barnes simply did not act on the question of the Applicant’s
employment but worked on the basis that he would sort the
matter out when he returned. The employment of other em-
ployees in the business was specifically terminated. Not so for
the Applicant. The fact is that Mr Barnes entered in to an em-
ployment relationship with the Applicant and paid him. Terms
and conditions under which that employment commenced and
continued for at least two weeks were the same terms and con-
ditions as had applied to the Applicant in his employment with
Mr Hall except for the title to be attributed to him.

I am not satisfied from the evidence that the Applicant’s
employment with Mr Hall was the subject of a probationary
period either at all, or for a period lasting until the end of June
1997. Even if it had been, I find that for the nature of his em-
ployment, such a period would not have been reasonable. It
would have been excessive. The Respondent’s evidence showed
that the Applicant could have delivered reasonable results
within the fairly short term. In these circumstances, given the
nature of the work, there is no reason for any probationary
period going beyond, at the outside, three months.

Further, I am not satisfied that the Applicant was on proba-
tion with Mr Barnes. I believe that Mr Barnes did not deal
with this issue in his discussions with the Applicant. Mr Barnes
assumed that employment would continue and that he would
sort out any issues when he returned from his trip.

Having found that no probationary period applied to the
employment of the Applicant with Mr Hall which could be
imported into the contract with Mr Barnes, and that no sepa-
rate probationary period was applied to the contract with Mr
Barnes, there was an expectation of ongoing employment. Even
if his performance had been inadequate, there is no evidence
that the Applicant’s employment with Mr Hall was under im-
minent threat.

The Commission is required to consider whether the Re-
spondent has acted in such a way as to abuse the lawful right
to terminate and in that way unfairly dismiss the Applicant. I
am satisfied that this has occurred. Whilst the Respondent may
believe that there was fair reason to change the terms of the
contract, he had no right to do so unilaterally. There certainly
was no entitlement to terminate the employment of the Appli-
cant on the basis that the Applicant failed to agree to the change
to his contract. I note the evidence of Mr Hall regarding the
Applicant’s performance, however, there was no argument that
the employment was terminated by the employer due to the
Applicant’s work performance. In all of these circumstances,
I find that the dismissal was unfair.

The Applicant does not seek reinstatement but compensa-
tion. I am satisfied that in all of the circumstances reinstatement
would be impracticable and in any event neither party seeks
that this would be the appropriate remedy. Therefore, the ques-
tion of compensation needs to be considered.

The calculation of compensation is not an exact science, and
I refer to the comments of Fielding SC in Melissa Jaggard v
Tranby Pty Ltd trading as The Court Hotel (76 WAIG 4720 at
4723) in considering this question. The amount of compensa-
tion is not to be a punishment to the employer but to compensate
the employee for economic loss. Regard should be had to what
was likely to have been the case had the Applicant’s employ-
ment continued. I also give consideration to the age of the
Applicant and the difficulty for him in finding employment in
these circumstances and also to the term of his employment,
be it from the 18 November 1996 or from the 24 February
1997. It was either for a duration of three and a half months or
for two weeks. In either event it was not a significant period
of employment. The nature of his position with the employer
is also considered, and I would describe this, in a small busi-
ness such as this, as being within middle management, even
though his title was General Manager. His position was, at
best, that of a Sales Manager, but I reiterate that this was in a
small business. In considering what was likely to have been
the future of this employment relationship, it is clear that the
Applicant’s performance was a matter of concern, he had not
yet been formally warned or given any particular time in which
to improve his performance or be subject to termination of his
contract based on poor performance. Yet, clearly, this was an
issue, and if the employment had not ended in the circum-
stances in which it did, the Applicant would most likely have
faced a performance management process. How this would
have ended is impossible to assume.

I have considered all of these circumstances and, I find that
two months pay would be appropriate compensation for the
unfair dismissal.

The Applicant also seeks an order for pay in lieu of notice.
As the contract did not set out any notice period, the Applicant
seeks an order for the payment of reasonable notice which he
says would be three months bearing in mind the nature of the
position he occupied. My earlier comments is respect of that
position are appropriate. I also note the decision of the Full
Bench of the Commission in Tarozzi and WA Italian Club (Inc)
(1991) (71 WAIG 2499) which deals with the question of rea-
sonable notice and the factors to be considered.

There was no evidence that the Applicant left a secure job to
take up the position with Alan Hall. The position he took up
was of some importance, but the same could be said of all
positions within such a small business. The Applicant did not
appear to be in charge of any other employees or of any finan-
cial management although he was responsible for bringing
income to the business. His salary was a middle management
salary for a business of that size. He had significant experi-
ence in the industry although the Commission heard of no
formal qualifications. In all of these circumstances, one months
notice would be reasonable.

Appearances: Mr O Moon on behalf of the Applicant
Mr A Godecke on behalf of the Respondent

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Daniel John Rodger

and

Bernard Barnes trading as Alan Hall Display Service.

No. 506 of 1997.

COMMISSIONER P E SCOTT.

28 July 1997.

Order.
HAVING heard Mr O Moon on behalf of the Applicant and
Mr A Godecke on behalf of the Respondent the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby—

1. Declares that the Applicant was unfairly dismissed;
and

2. Orders that the Respondent pay to the Applicant the
amount of $3,000.00 being one month’s pay in lieu
of notice, and $6,000.00 being two months pay as
compensation for unfair dismissal. Such amount to
be paid no later than 21 days from the date of this
Order.

(Sgd.) P.E. SCOTT,
[L.S.] Commissioner.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Donald Leo Roy

and

National Mine Management Pty Ltd.

No. 1237 of 1996.

COMMISSIONER P.E. SCOTT .

25 July 1997.

Reasons for Decision.
THE COMMISSIONER: The Applicant is a Canadian with
more than 30 years experience in the mining industry, and in
more recent times in raise mining in a machine known as the
Alimak. He is an Alimak Leader. This means being in charge
of the operation of the Alimak on a given shift. The Alimak is
a machine used to carry workers and equipment from a tunnel
to a shaft, and is a working platform for drilling, placing ex-
plosives, scaling and sealing ventilation tunnels in underground
mining. As I understand it, the machine starts in the mine tun-
nel and works its way to the surface, creating ventilation shafts,
in what is “raise mining”.

The Applicant came to Australia in April 1995, sponsored
for immigration purposes by Martin Mining Pty Ltd. While
working for Martin Mining Pty Ltd he came across Greg
Gibson, another Canadian, who was employed in a manage-
ment position. Gibson then went to work for National Mine
Management Pty Ltd, the Respondent. Some six weeks later,
with prospects of future lucrative work at Martin Mining Pty
Ltd diminished, the Applicant also went to work for the Re-
spondent. Martin Mining Pty Ltd had been a subcontractor to
the Respondent, which had a contract to mine for Yilgarn Star
Pty Ltd. It seems that, with the engagement of Gibson, the
Respondent was to undertake Alimak raise mining. The par-
ties are in dispute as to whether Gibson approached the
Applicant regarding a job or vice versa, however, this does
not appear to be material.

The Applicant was employed by the Respondent on 9 No-
vember, 1995, as an Alimak Leader but at the time of his
appointment, the Alimak to be used had not arrived at the
Yilgarn Star mine at which the Respondent had its contract, so
the Applicant was put to work doing other mining work within
his experience. There is dispute between the parties as to the
terms of employment with the Respondent, and whether the
Applicant has received all of his contractual entitlements. This
matter is dealt with later in these reasons.

In April 1996, the Applicant was transferred from Yilgarn
Star mine to Tasmania to be in charge of an Alimak operation
at the Mt Lyall mine. It was agreed that he would be paid
$400.00 per shift there. However, because this was consider-
ably above the local going rate, it was agreed that he would
receive $200.00 per shift paid to him in Tasmania and a fur-
ther $200.00 per shift would be paid to him through his normal
Yilgarn Star pay arrangements.

On 18 May 1996, while he was in Tasmania, the Applicant
was told by the Respondent that there had been an accident at
Yilgarn Star mine and they were short of labour and accord-
ingly he was to return.

On 1 June 1996, the Applicant returned to the Yilgarn Star
mine. One Alimak Leader, Tyler Cullane, was in hospital after
an accident in the mine, and another Alimak Leader, William
John Cowin, was on light duties due to broken toes arising
from a rock fall. As a result of Cullane’s accident, the Alimak
work was halted and a range of safety matters were being at-
tended to, some relating to the accident and others noted during
the inspection following the accident. The Applicant was en-
gaged on some of this rectification work.

While the Applicant was in Tasmania, the air-operated
Alimak previously used by him at Yilgarn Star mine had been
replaced by a diesel operated Alimak. The Alimak was being
used as a platform for some of the rectification work but was
not operating for productive purposes. A leakage of hydraulic
oil onto the diesel engine cover was noted when the diesel
Alimak was first installed. The leak was reported. Various
members of the crew attempted to repair the leak by a variety
of means over a period of time, and a new seal was ordered.

The Applicant asked a fitter to look at it but according to the
Applicant, he said he was too busy and that he did not like
heights so he did not deal with it. According to the Applicant,
the leak became progressively worse. He was fearful that the
hydraulic oil leaking onto the cover of an engine, which would
be working hard and becoming hot when production recom-
menced, could be a fire hazard.

When it is travelling from the tunnel to the shaft (the raise),
the Alimak is horizontal and the men are in a basket travelling
horizontally. At this point, the engine is behind the men. As
the Alimak enters the shaft, the machine rounds the curve and
becomes vertical. When it is vertical, and working in the raise,
the platform from which the men work sits above the engine.
Any fire, based on burning smoke, would be below the men as
they worked on the Alimak platform in the raise. The Alicab,
a machine used to transport men between the tunnel and the
Alimak without having to take the Alimak back and forth, and
is said to also be a rescue vehicle should men become stranded
on the Alimak, for whatever cause, was not operational. In
addition, the Applicant says he had concerns whether fire
suppressants for the machine were working.

The Applicant says that after Cullane’s accident, Gibson had
told him that only men with previous drilling experience would
be employed to work with and be trained by Alimak Leaders,
apparently on the basis that the presence of “green” men cre-
ated an added distraction for the Leader. However, a new man,
without much drilling experience, was allocated to work with
the Applicant soon after his return from Tasmania. The Appli-
cant says he was unhappy with this because it was an extra
cause for concern while working in the raise.

Approval was given for productive work on the raise to re-
commence when the problems identified after Cullane’s
accident had been rectified. The hydraulic oil was still leaking
onto the Alimak engine cover. On Wednesday, 5 June 1996,
the Applicant and his crew went to work, preparing the shaft
for blasting at midnight. They finished their work at 8.00pm.
The next morning, being Thursday the 6th of June 1996, they
commenced work. At 11.30am the shift boss called them down
from the raise before the end of their shift as there was to be
blasting elsewhere in the mine. The Applicant came down the
raise and went to the surface. Upon reaching the surface, the
Applicant telephoned Gibson. There is dispute between them
as to what was said and why, but it appears that the Applicant
asked if he had to come down from the raise when the shift
boss instructed him. The Applicant says that he refused to go
back up the raise because he feared for his own and others’
safety due to the oil leak and potential fire. Gibson says that
the Applicant said nothing about the oil leak but was upset at
having already been up and down the raise a number of times
that shift, and was not going to go back up again. The parties
agree that Gibson told him to either go up the raise or pack his
bags and go. The Applicant says that he was thereby dismissed.
The Respondent says that the Applicant had left the mine early
on a number of previous occasions and that he was simply
being told to either go up the raise or go home, and not that he
was dismissed. In accordance with the Applicant’s view that
he had been sacked, he did not attend for work the next day,
being Friday 7 June, or any day thereafter. On Sunday, the 9th
of June, the Applicant made contact with Gibson and they dis-
cussed his visa arrangements. The content of the discussion is
in dispute. The Applicant says that he advised that he was
looking for other work. He also telephoned Mr Burrows the
underground manager of the Respondent’s client, Yilgarn Star
Pty Ltd, and Mr Fiori, the Manager of the Respondent, to tell
them that he had been sacked and about the oil leak.

The Applicant now seeks reinstatement with the Respond-
ent, and those contractual entitlements alleged to be
outstanding, as well as a sum of $770.00 which was deducted
from his pay by the Respondent.

The Commission heard evidence from: the Applicant; from
William John Cowin, another Alimak Leader employed by the
Respondent at around the same time as the Applicant; Michael
James Lapwood, a miner being trained on the Alimak and work-
ing at the time with Mr Cowin; Greg Gibson the former Manager,
Special Projects, involved with use of the Alimak; and Bradley
Keith Moir, the Respondent’s Financial Controller.

Having observed the witnesses and considered all of the
evidence, where there is conflict between the evidence of the
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Applicant and that of Gibson, which is not corroborated by
other witnesses, I generally prefer the evidence of Gibson.
However, later in these reasons I note some exceptions to this
approach and the reasons for them. Although in cross exami-
nation, Gibson was argumentative and defensive, his evidence
was clear and his memory good. The Applicant glossed over
detail and acknowledged a failure to read documents signed
by him or to remember documents which he had also signed.
He also acknowledged some failure of his memory in respect
of some aspects of his employment.

I note that the Applicant had an attitude that he would do
what suited him. His evidence was that his employer had not
liked his attitude when he decided to leave the job in Tasmania
before it was completed and take a few days off before return-
ing to the Yilgarn Star mine (Transcript pages 97 and 116). I
am of the impression that the Applicant was a highly skilled
(and highly paid) worker in an area where there was a short-
age of skilled people and he thought he was indispensable. He
thought he could do as he pleased and the employer would not
protest too loudly because it needed his skills. While there
was no other corroborating evidence that one of the reasons
for the Applicant being chosen to transfer to Tasmania was
because of some difficulties with his attitude at the Yilgarn
Star mine, I accept Gibson’s evidence on this matter. Gibson
did not advise him of this, and there were other reasons for his
going which related to his skills. I have no doubt that the Ap-
plicant is a skilled, competent, enthusiastic worker with a high
regard for safety, but I also accept that he had the attitude I
have noted above.

I have considered all of the evidence and submissions and I
am not satisfied that the safety issue was the cause of the Ap-
plicant’s refusal to return to work although it may have been
of concern to him. If that had been the cause of his refusal, he
should have said so to Gibson and I do not believe that he did.
The Applicant was entitled to refuse to go back or to start
work if he had a genuine and reasonable fear regarding safety.
He was the Alimak Leader charged with the authority to make
decisions of that nature. The evidence of Cowin was that he,
as an Alimak Leader, had the power to stop the Alimak being
used if, in his judgement, that was appropriate due to safety
concerns. He also said that when he saw the Applicant in the
hotel at Marvel Loch, the Applicant told him that Gibson had
fired him, that it was because the Applicant had refused to go
up the raise again, that he had already been up and down a few
times that shift and was unhappy about the shift boss’s in-
struction to come down while there was blasting. I find it of
particular note that Cowin’s evidence was that the Applicant,
who now claims to be have been concerned about the safety
hazard, made no mention to Cowin that his refusal to go back
up the raise was safety related. Cowin also stated that he would
have thought that the Applicant would have mentioned it to
him if safety had been his reason for not going back up. This
was because Cowin was a fellow Alimak Leader who would
soon be going back up the raise in that Alimak (Transcript
pages 149 to 151).

Cowin did not consider it to be unsafe at the time, however,
it should be noted that he was not working on the Alimak for a
few days prior to the Applicant’s termination. Further, Mr
Armstrong, Counsel for the Applicant, made valiant efforts to
convince me of the hazard of the situation by emphasising the
comments of Cowin that it could have been negligence on his
(Cowin’s) part, to keep working in spite of the leak, (Tran-
script page 147) and using the word “scary” (Transcript page
158). When read in context, those comments do not support
the Applicant’s contention. Cowin described as “scary” the
fear of an underground fire, which he said was probably one
of a miner’s worst fears. This related to fire underground gen-
erally, not specifically to his having a real and reasonable fear
of a fire due to the oil leak, at the time concerned. As to the
comment regarding negligence it was made in the context of
conjecture and hindsight, and I do not regard it as a serious
comment about how Cowin viewed the matter at the time.

As to Cowin’s evidence that Gibson told him that he had
fired the Applicant, I must say that I found that Cowin gave
his evidence on this matter somewhat tentatively. In the cir-
cumstances, it would not have been surprising if Gibson had
said this to Cowin. However, I make no finding in this regard.

There was nothing in the evidence to suggest that Gibson
was under pressure or was placing pressure on his men for the

Alimak to be making metres, except in the evidence of the
Applicant, and I find this evidence questionable and self serv-
ing. Gibson had made very clear to the employees who reported
to him that safety was his priority. That is clear from his own
evidence, from the evidence of Cowin and from Exhibit 8.
There is no evidence to suggest the accidents which injured
Cullane and Cowin were caused by anything other than what
was generally accepted by the witnesses as being bad ground.
As Cowin described it, “It was a nightmare of a place to work.”
(Transcript pages 126 to 127). If the Applicant had raised the
issue of safety as his reason for refusing to go back up the
raise, there is no doubt in my mind that Gibson would not
have directed him to return to work.

I am satisfied that it was only after giving the matter any
real consideration that the Applicant put forward the safety
issue as his reason for refusing to go back up the raise. If his
concerns had been genuine, not only would he have warned
Cowin about it, he would not have left it until some days later
before contacting others such as Mr Fiori and Mr Burrows
and telling them about the leak.

In considering whether what occurred on 6 June, 1996, con-
stituted a dismissal for the purposes of an unfair dismissal
claim, I am not satisfied that the Applicant abandoned his
employment as suggested by Mr Jensen for the Respondent,
because, as noted later in these reasons, both parties treated
the contract as at an end at the conclusion of the Applicant’s
discussion with Gibson that day. Gibson contacted Cowin to
return to work, and the Applicant commented to others that he
had been sacked. The words between the Applicant and Gibson
on the last day are the key. The Applicant questioned whether
he had to obey the shift boss’s direction to come down when
blasting was to be done. From the evidence of all of the wit-
nesses, (except Moir who did not deal with this issue) there
can be no doubt that such a direction would, of itself, have
been reasonable on safety grounds. Further, it was clear to the
witnesses that the shift boss had the authority and the respon-
sibility to give such direction. For such a question to even
have arisen from the Applicant to Gibson paints a clear pic-
ture for me as to the Applicant’s frame of mind and motivation.
He did not want to come down the raise and he was not going
to go back up again. What was put to him by Gibson was an
ultimatum—go back to work or leave. He left. Both parties
then viewed the contract of employment as having come to an
end.

The matter does not end there, though. I am satisfied from
the evidence of Gibson, that had the Applicant subsequently
spoken to him about going back to work, the Respondent would
have been prepared to re-establish the contract of employment.
I believe that the Applicant did not do so. My impression of
the Applicant from seeing him give his evidence, was that at
the time of dismissal he was not too concerned about whether
or not he worked for the Respondent again. He did not think
he would have any trouble finding work. My impression was
that, to him, it was “easy come, easy go”. Although he made a
number of attempts to contact Gibson in the days after the
termination, the evidence does not suggest to me that he was
trying to retrieve the situation. Even if he did attempt to re-
trieve the situation, he did not do so before Sunday, the 9th of
June 1996. His termination had been on Thursday, the 6th of
June 1996. His next shift would ordinarily have been on Fri-
day, the 7th day June 1996. He would have needed to speak to
Gibson about such things as his passport and sponsorship, and
I believe this was his reason for contracting Gibson.

The question to be answered is “was the Applicant dis-
missed?” There are two possibilities. The first is that the
Applicant demonstrated an intention to repudiate his contract
of employment by his refusal to perform an essential part of
that contract, without good reason, and that the Respondent
accepted the repudiation. Alternatively, the Applicant wilfully
disobeyed a reasonable and lawful instruction which required
him to perform the work he was contracted to perform, and, as
a consequence, he was summarily dismissed.

The definition and circumstances of repudiation are set out
in “The Law of Employment” JJ Macken et al Third Edition
at 146-148. In this case, I am satisfied that the Applicant, by
his refusal to perform an essential element of his contract, in-
dicated an intention to no longer be bound by the terms of his
contract, and this constituted a repudiation. In such a case, the
contract then either automatically comes to an end, or the
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employer is entitled to accept or reject the repudiation. In this
case, the Respondent either accepted the repudiation, or, on
the assumption that it had automatically come to an end, did
not act to continue the contract. In these circumstances, there
can be not claim of unfair dismissal, because there was no
dismissal.

The alternative of summary dismissal on the basis of the
Applicant’s refusal to obey a lawful and reasonable instruc-
tion does constitute a dismissal. Macken et al (op cit) at
193-195 noted that a summary dismissal is justified when the
employee disregards an essential element of the contract of
service. Macken et al (op cit) also noted that “summary dis-
missal will only be justified if it is a sufficiently serious breach
of contract or such as to indicate that the employee no longer
intends to be bound by the contract.”

The employer has a right to expect that an employee will
obey a reasonable and lawful command which relates directly
to the terms of the contract between them. (Dixon J., in R.V.
Darling Island Stevedoring and Lighterage Co. Let; Ex parte
Halliday and Sullivan (1938) 60 CLR 601 at 621-622 and Duffy
& Starke JJ in Adami v. Mason De Luxe Ltd (1924) 34 CLR
143. In this case, the Applicant wilfully disobeyed such a rea-
sonable and lawful command which required him to perform
the work he was contracted to perform. I am not satisfied from
the evidence that to have obeyed this command would have
exposed him to risk of injury. He did not raise any concern
about risk with his employer as justification for his refusal.
He knew the consequences of refusal, and he refused, and was
summarily dismissed. I do not consider this to be an abuse of
the employer’s lawful right to dismiss such as to warrant the
intervention of the Commission. In arriving at this conclu-
sion, I note that even if the Applicant’s refusal, which was not
reasonable, had been in a fit of pique, which he later regretted,
the Respondent would still have been willing to re-establish
the contract had the Applicant sought it. He did not seek it.

For these reasons, I am satisfied that either there was a repu-
diation of the contract by the Applicant, or there was a summary
dismissal which did not constitute a harsh, oppressive or un-
fair dismissal. The distinction between the two is so fine as to
be insignificant in this case.

On this basis, the claim of unfair dismissal will be dismissed.

At the hearing on 17 April 1997, the application regarding
contractual benefits alleged to have been owed, but not paid
was amended. The Applicant presented a schedule setting out
those claims. All claims are disputed by the Respondent. The
Respondent accepts as correct the calculations as set out by
the Applicant in the schedule, but denies the entitlements from
which they are said to arise.

The Applicant says that following the first brief discussion
with Gibson regarding the Applicant working for the Respond-
ent, the Applicant met with Gibson at the Respondent’s office
in Kalgoorlie on 5 November 1995. He says he was offered a
job as an Alimak Leader with the Respondent. He says that
the terms of employment offered by Gibson constituted the
same package as had applied to him at Martin Mining Pty Ltd,
other than the base rate. The other benefits were the same as
Martin Mining conditions, “thirty five dollars a day living out
allowance, free room and board when you’re in camp, air fares
after a year back to Canada and back ...” (Transcript page 32).
He says that he accepted employment on the terms offered.
He attended for work and undertook an induction programme
dealing with the role of the company and safety procedures
and this took approximately one hour. The Applicant did not
recall signing a document headed “Yilgarn Star Project, Terms
of Employment, National Mine Management Pty Ltd Employ-
ees” (Exhibit 5), but he acknowledged that the signature at the
foot of each page, next to the title “Employee Signature”, was
his. This was dated 21 November 1995. He now recalls that
Boris Lalich, another employee of the company involved with
pay roll, witnessed his signature and that the witness’s signa-
ture is also on each page. He says that there were a lot of
things to sign on the day and when Boris said “sign there”, he
signed (Transcript pages 34 and 35).

The Applicant’s position is that he was promised certain terms
and conditions by Gibson and he signed a document without
reading it, believing that it would contain what he says was
agreed with Gibson. The Applicant’s sponsorship by Martin

Mining Pty Ltd was transferred to the Respondent. The paper-
work for this was arranged by the Respondent and the Applicant
signed papers prepared for the purpose by the Respondent.

The final witness called in this matter was Bradley Keith
Moir, the financial controller of the Respondent. He has held
that position for ten years. His evidence was that Exhibit 5
contains conditions of employment which apply to all employ-
ees of the Respondent. From the evidence of Moir, it is clear
that the terms of employment to be offered to Alimak miners
were fairly standard. He had no discussion with Gibson to the
effect that the Applicant was to receive any special terms in
his rate of pay, his accommodation allowance or any other
matter. He says that Gibson was not in a position to offer po-
tential employees packages for which he did not get prior
approval. He would have expected the conditions of employ-
ment for the Applicant to be identical with the terms and
conditions applicable to Cowin (Transcript page 305).

In considering what constituted the terms of the contract
between the parties, I am satisfied that Gibson did not go be-
yond the standard arrangements usually offered to employees
of the Respondent, but I believe that in discussing the terms
with the Applicant he would have pointed to areas where the
conditions with the Respondent exceeded those provided by
Martin Mining Pty Ltd and other differences. I am not satis-
fied that Gibson offered what had applied at Martin Mining
Pty Ltd and more. I am not satisfied that what he offered to the
Applicant conflicted with the terms set out in Exhibit 5. I note
that, in any event, the Commission should be slow to prefer
oral evidence as to the terms of a contract in preference to its
written terms (Van Den Esschert v Chappel [1960] WAR 114
at 115). Further, the Applicant is bound by what he signed. He
cannot simply ignore a document signed by him when he signed
it after his discussions with Gibson. If there were discrepan-
cies with what he had understood from his discussion with
Gibson, he was obliged to deal with that matter, not simply
sign the document and now seek to overcome its terms.

The first of the contractual benefits claimed relates to the
Applicant’s base rate per shift. Exhibit 5 makes no reference
to any particular rate, so I must consider the evidence. The
Applicant says that his discussion with Gibson was that he
would receive a base rate of $300.00 per shift. He says that
there was no discussion about any other rate of pay for doing
non Alimak duties in the time before the Alimak was opera-
tional (Transcript page 114). On this basis, he says all work
ought to have been paid for at $300.00 per shift.

The evidence was that employees would receive a pay slip
each fortnight and this was attached to what was known as a
“grizzle sheet”. This is the underground piecework statement.
Mr Jensen, on behalf of the Respondent, informed the Com-
mission that they are known as “grizzle sheets” because people
grizzle about their times recorded there. Moir says that “griz-
zle sheets” are given to employees and if they are wrong, he
would expect that within two to three days they would “be
grizzling to someone, to negotiate why it is wrong and to fix it
and (in the Applicant’s case) that did not occur, to my knowl-
edge.” He says that this is a procedure which enables people
to question the accuracy of their pay and that as a consequence
there are quite a few adjustments that are made each fortnight
to compensate for any errors.

For the first weeks, before the Alimak was operational, the
Applicant was paid a variety of rates of pay depending upon
the work being done—ie for the first two weeks, ending 5
December 1995, his “grizzle sheet” describes the work as
“truck” at $160.00 per shift. For the two weeks ended 19 De-
cember 1995 and the two weeks ended 2 January 1996, the
work was “rise miner” at $275.00. For the next two weeks it
was “Lane Street Shop” at $250.00. For the two weeks ended
13 February 1996, it was “Alimak Shop Setup (indecipher-
able)” at $250.00. From the two weeks ended 27th May 1996,
the Applicant was paid $300.00 base rate per shift except for
the time spent in Tasmania, about which there is further com-
plaint regarding base rate.

The Applicant says that he raised with Gibson that he was
not getting the $300.00 per shift as promised by him origi-
nally. He tried to raise this with Gibson when he first noticed
the discrepancy but Gibson was away or in Canada. He even-
tually raised it with him (Transcript page 95-96). He says that
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Gibson then told him that because he was not working under-
ground he would not put $300.00 on the sheet but that he would
get it for him some other way.

Gibson’s evidence is that he discussed with the Applicant
that there was no Alimak to start work with but that the Appli-
cant would do whatever work was available. He says that the
piecework rates were in his office at the time, and were pointed
out to the Applicant. I am unsure if the piecework rates relate
to the bonuses for metres raised or for any other type of work.
I suspect that it was for both. In either event, the schedule was
there to be seen by the Applicant but he did not examine it.

Moir says that even though Gibson was away in Canada for
six weeks he would have expected that if the matter was worth
grizzling about that the Applicant would have grizzled to
Gibson as soon as he came back.

Gibson says the Applicant approached him regarding the
amount not being paid ie the $300.00 per shift. He says “I then
approached Boris Lalich in the payroll department who cor-
rected the difference—they would have issued him a T Transfer
into his bank account” (Transcript page 196).

This is one of the matters where I prefer the Applicant’s
evidence to that of Gibson. I do so because Gibson gave con-
flicting evidence on the matter, saying that the amount of base
rate was dependent upon the type of work done, and that the
schedule of rates was drawn to the Applicant’s attention, yet
later he said that the Applicant drew his attention to the matter
and he approached the payroll department to have it corrected.

I find that no rate other than $300.00 per shift was discussed
with the Applicant (save for his work in Tasmania), that when
he was not paid it, he raised the matter with Gibson, who said
he would arrange payment. Gibson says he raised the matter
with the payroll department who, he says, paid the difference.
The Applicant denies receiving this. There was no evidence
before the Commission to indicate that the Applicant was paid
this, I accept the Applicant’s denial that he was paid and an
order will issue requiring that the amount claimed be paid.

The Applicant also says that although he was promised
$400.00 per shift for the work in Tasmania, by $200.00 paid to
him there, and $200.00 into his normal Yilgarn Star mine pay
arrangements, he received only $200.00 per shift in Tasmania.
There was no evidence from the Respondent to refute this. As
the Respondent says that it accepts the calculation of the claim
as set out in the schedule submitted on 17 April 1997 by the
Applicant, this amount will be awarded also.

The next matter is the claim for payment of five weeks an-
nual leave at the rate of average earnings. The employer has
paid at the rate applicable under the Gold Mining Consoli-
dated Award, 1980 (No. 21 of 1967). The Applicant says of
his discussion with Gibson “... Martin Mining had 4 weeks.
He said, ‘We’ve got a better package. I think we get 5 weeks.’”
(Transcript page 32)

Moir says that employees qualified for payment of annual
leave on the basis of their average earnings only after twelve
months continuous service. The rate of pay is determined by
the length of service which is calculated by determining the
average earnings per fortnight during the period of service.
He says that if an employee terminates before he completes
one year of service he is paid out for his annual leave calcu-
lated at the award rate of pay rather than the average earnings.
He says that this is an industry standard.

Gibson says that the five weeks annual leave was available
on completion of one years service. Cowin was also quite clear
that there were five weeks leave at the completion of a years
service.

Exhibit 5 says—
“5 LEAVE

(a) Annual
After 12 months continuous service you are
entitled to five weeks annual leave per year.
For underground piecework workers, your
annual leave rate per shift is calculated by your
average earnings based on working full 8 hour
shifts for Airleg Miners and 12 hour shifts for
Bogger/Jumbo Operators/Shift Supervisors/
Tradesmen in a normal 21 day cycle. For any
absence, other then authorised sick leave, your

annual leave earnings will be calculated on the
equivalent award rate for that period.”

I find, from the evidence and from Exhibit 5, that the Appli-
cant had no entitlement to payment for 5 weeks leave in
accordance with his contract of employment in the circum-
stances of the termination of his employment being before the
completion of 12 months continuous service, regardless of the
rate at which it is to be paid. He did not complete twelve months
continuous service. That is the test under his contract or em-
ployment. He may have an entitlement which arises from
legislative provisions but that is not a matter enforceable in
these proceedings.

As to the claim for $35.00 per day Living Allowance, when
the Applicant was working in the shop getting the Alimak ready,
it appears that he was working in Kalgoorlie and Gibson says
that his motel and living costs were paid. The Applicant then
lived in the site facilities. From early January 1996, the Appli-
cant lived in a caravan away from the site and he says
accommodation was not provided for him by the Respondent.
It seems he did not inform the Respondent or hand back his
room key for some time after he took up residence in the cara-
van at Marvel Loch. When another person, whom he identified
as Ron, told him they were short of rooms and asked him if he
still had his key, the Applicant says that he could not find the
key so he surmises that he must have already handed it back.
While he was in Tasmania, the Applicant’s accommodation
and meals were paid for by the Respondent.

The evidence of Cowin as to his discussions with Gibson
about his own conditions of employment were that Gibson
told him that the Respondent could not pay the $35.00 allow-
ance that he had received at Martin Mining Pty Ltd but that he
would get it somehow (Transcript page 24). Cowin never raised
the issue of $35.00 per shift because he believes he was looked
after in other ways. When he was not making metres, he said
Gibson would “throw some money into the pot” “he would
pull rabbits out of hats to pay us $300.00 or bring it up to
$500.00 a shift etc” (Transcript page 143).

Gibson says the $35.00 per day could have been paid if there
was no room and board but there was room and board avail-
able. The allowance was not a bonus. Gibson also makes it
clear that he did not hire the Applicant under Martin Mining
Pty Ltd terms (Transcript page 238). He says that “knowing
Don, if he was expecting it I would have heard about it before
now. He would have approached me. He would have called
me to ask me where this $35.00 living allowance was.” (Tran-
script page 195)

Moir’s evidence was that “you do not get the $35.00 if your
accommodation has been paid for you. So it has been made up
in other ways. We pay his accommodation, instead of expect-
ing him to pay it.” He also says that even though the Applicant
had moved to his own accommodation from early January
1996, he was also utilising a room at the Yilgarn Star camp at
the same time “so if he is utilising a room and preventing some-
one else from utilising it, there’s a full charge there. We’re
still paying” (Transcript page 307).

I note that Exhibit 5 contains no reference to the $35.00 per
day living allowance which had been provided by Martin Min-
ing Pty Ltd. I am satisfied that there was no entitlement to
$35.00 per day. I believe that Gibson probably told the Appli-
cant that they could not pay $35.00 per day as he had been
paid when he worked for Martin Mining Pty Ltd but that he
would receive other benefits.

As to the deduction of $7.00 per day, the Applicant acknowl-
edged that he used the facilities for which he was charged
$7.00 per day, even when living at the caravan (Transcript
page 101). Further, Exhibit 5 provides for such deduction at
clause 7, Accommodation. The Applicant signed this docu-
ment indicating his acceptance of its terms. On this basis, I am
satisfied that the Respondent was entitled to make this deduc-
tion.

The Applicant says that he had agreed with Gibson that the
Respondent would provide a return air fare to Canada once a
year and this forms part of his claim. The Applicant’s evi-
dence in this regard conflicts with the other evidence before
the Commission. Cowin was quite clear that after he had
worked one year “we get a flight back to Canada. If they wanted
us to come back down for another one they would provide a
return flight” (Transcript page 124). He noted that it was a one
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year contact, so at the end, he would get a flight back to Canada
and if the company required him to return for another year
then they would fly him back down. Gibson’s evidence con-
firms Cowin’s evidence (Transcript page 235).

As the Applicant did not complete one year’s service with
the Respondent, I find that he had no entitlement to either a
one way or a return airfare to Canada.

The Applicant also claims that $770.00 was deducted from
his pay without his consent and seeks an order for its recov-
ery. While in Tasmania, the crew with whom the Applicant
was working broke through to the surface on a shaft on which
they were working. The parties agree that this is usually a
cause for celebration and the employer usually makes some
contribution to the cost of that celebration. The Applicant says
he spoke to Gibson who agreed to the Respondent bearing the
cost of the dinner party including drinks for the crew and the
wives of those crew members who where there. Gibson de-
nies this and says that it is normal to pay for a few drinks, but
nothing in the vicinity of $770.00 incurred by the Applicant
and his party. This amount has been deducted from the Appli-
cant’s pay, without the Applicant’s consent.

Moir says that “I was led to believe that there had been dis-
cussions between Mr Gibson and Mr Roy, and Mr Roy had
given Mr Gibson the ok to make the deduction, and that is the
response that I go via Mr Gibson” (Transcript page 310). How-
ever, Gibson does not recall ever raising with the Applicant
the issue of the Applicant repaying the $770.00 (Transcript
page 197).

I am satisfied that the Applicant did not consent to this de-
duction being made. This being the case, such deduction is
without authorisation and must be made good. If the Respond-
ent believes that it has cause to seek payment of this amount,
then it may take separate action to recover the money but it is
not entitled to deduct it from money owed to the employee.
On this basis, an order for payment of this amount will be
made.

Finally, the Applicant says he is entitled to pay in lieu of
notice. In the circumstances of the termination of the employ-
ment, I am not satisfied that any notice is required to be given
by the Respondent. If I am wrong in this, then the notice pe-
riod set out in Exhibit 5, being 2 weeks on the part of the
employee, constitutes a reasonable period of notice to be given
by the employer.

Order accordingly.
APPEARANCES: Mr D Armstrong (of Counsel) on behalf

of the Applicant.
Mr M Jensen on behalf of the Respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Donald Leo Roy

and

National Mine Management Pty Ltd.

No. 1237 of 1996.

COMMISSIONER P.E. SCOTT.

4 August 1997.

Order.
HAVING heard Mr D Armstrong (of Counsel) on behalf of
the Applicant and Mr M Jensen on behalf of the Respondent,
the Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—

(1) That the application in so far as it relates to unfair
dismissal is dismissed; and

(2) That the Respondent shall pay to the Applicant,
within 28 days of the date of this Order the follow-
ing amounts;

(a) $770.00 being unauthorised deduction from
the Applicant’s pay; and

(b) $3,597.50 being underpayments of the Appli-
cant’s base rate per shift.

(Sgd.) P.E. SCOTT,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Glenn Charles Shanks

and

G.A. Perry Pty Ltd.

No. 10 of 1997.

COMMISSIONER R.N. GEORGE.

23 May 1997.
Reasons for Decision.

THE COMMISSIONER: The Applicant in this matter is a
qualified tradesperson with, on his evidence, ten years
experience in gas servicing, fitting and plumbing. He
commenced employment with the Respondent on 27 November
1996 after responding to an advertisement in the West
Australian newspaper of 16 November 1996, which was
expressed in the following terms—

“PLUMBER/GAS FITTER
We require a registered Plumber living south of the river
with at least 3 years experience in all aspects of gas serv-
icing and maintenance plumbing. The successful applicant
will join a team of highly motivated staff who enjoy good
working conditions, vehicle and equipment, uniforms and
after a qualifying period, above award wages. Phone
4571333 for a confidential interview. South Zone Man-
ager, GA Perry Plumbing Gas and Electrical.”

[Exhibit R1]
It is common ground that the employment was on the basis

of there being a three months probationary period.
While there is some confusion in the evidence it would seem

from the record that the Applicant worked for a period of six
days with senior tradespersons employed by the Respondent.
One of those days were spent working with a Mr DiMarco,
who was identified as a person employed as a supervisor with
the Respondent and the rest were spent working with a Mr B.
Watts. On the day prior to his dismissal the Applicant advised
Mr Watts who had called to pick him up that he was too ill to
attend for work. The following day the Applicant was picked
up by a Mr Allen instead of Mr Watts and taken to the workshop
to a meeting with Mr DiMarco. At that meeting, the Applicant
was told by Mr DiMarco that his gas work was not up to
standard and that his services were no longer required.

On 30 December 1996 the Applicant filed the application
now before the Commission claiming that he had been unfairly
dismissed. The remedy sought through the application is three
months wages assessed by reference to the three month
probationary period the Applicant expected to be employed
for. Reinstatement was not claimed for the reason that the
Applicant felt that there would be too much animosity shown
towards him.

At the commencement of proceedings Mr Patrick, who
appeared for the Applicant, submitted that the dismissal was
unfair as the Applicant’s services were terminated after only
six days of work because he had a day off sick and despite the
fact that he was later able to produce a doctor’s certificate
certifying that he was unfit for work. Under cross-examination,
however, the Applicant said that as a consequence of what he
was told subsequent to his termination he now believed that
he was dismissed because of views expressed by a previous
employer, Kleenheat Gas, that his work with gas was not up to
standard.

Mr Miocevich, the Managing Director of the Respondent
employer, gave evidence that the Applicant was not dismissed
because he took a day off work and added that the Doctor’s
certificate obtained by the Applicant was not an issue because
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it was irrelevant to considerations. The evidence of Mr
Miocevich was that the Applicant’s services were terminated
as a result of a verbal report given by Mr Watts to Mr DiMarco
on 4 December 1996 as part of a regular review process carried
out in respect of all employees during their probationary period.
All employees were said to be engaged by the Respondent on
probation in the first instance. According to Mr Miocevich,
Mr Watts had informed Mr DiMarco that while the Applicant
seemed to be “okay” he knew nothing about gas. In those
circumstances it was decided to terminate the services of the
Applicant as soon as possible as the emphasis in the work was
on gas maintenance and the Applicant’s capabilities in that
area were considered to be different to those Mr Miocevich
understood were represented at interview. Mr Miocevich
acknowledged that Mr DiMarco had also had discussions with
a Service Co-ordinator of Kleenheat Gas during which he had
been told that the Applicant was “useless on gas”. That
discussion had taken place between Mr DiMarco and the
Service Co-ordinator at a Christmas party hosted by Kleenheat
Gas on either the 4th or the 5th December 1996. It was the
evidence of Mr Miocevich that this discussion had no influence
on the decision to terminate the employment of the Applicant
as that decision had been taken by Mr DiMarco at the time of
his discussions with Mr Watts during the day of 4 December
1996. Mr Miocevich referred to a written report prepared by
Mr DiMarco in which he stated that the discussion with the
Service Co-ordinator from Kleenheat Gas had occurred after
the decision to terminate the Applicant’s services had been
made and served only to confirm that his decision had been
the correct one. A copy of Mr DiMarco’s report was not
submitted in evidence.

While Mr Miocevich did not dispute that the Applicant’s
services were terminated without prior warning of any concerns
about the standard of his gas work and without him being given
an opportunity to make comment on those concerns or to
improve his performance in that area, he submitted that this
was not unfair given that the Applicant had been employed on
probation in a position which called for experience in all aspects
of gas servicing and maintenance and that experience had not
been demonstrated.

The provisions of S.23AA of the Industrial Relations Act
1979 state that—

23AA. (1) On a claim of harsh, oppressive or unfair dis-
missal, the onus is on the employer to show that there is a
ground or are grounds on which the Commission could
find that the dismissal was justified.
(2) If—

(a) the employer does not show that there is a
ground or are grounds on which the Commis-
sion could find that the dismissal was justified;
or

(b) the employee establishes that, whether or not
it was justified, the dismissal was harsh, op-
pressive or unfair,

the claim is taken to have been established.
(3) For the purposes of this section, a dismissal is justi-
fied if there was a valid reason, or were valid reasons,
connected with the employee’s capacity or conduct, or
based on the operational requirements of the undertak-
ing, establishment or service, for the dismissal.

The question of the onus on the employer in terms of
subsection 23AA(2) is discussed by Fielding SC in Melissa
Jaggard and Tramby Pty Ltd t/a The Court Hotel where he
said—

“It follows that, in my opinion, the Commission does have
jurisdiction to entertain the claim. In the circumstances,
by reason of section 23AA of the Act, it falls to the Re-
spondent to establish that “there is a ground or are grounds
on which the Commission could find that the dismissal
was justified”. For these purposes, a dismissal is justified
if there was a valid reason, or were valid reasons, con-
nected with the employee’s capacity or conduct, or based
on the operational requirements of the undertaking, es-
tablishment or service for the dismissal.
The Act does not require that the employer act upon
grounds which are justifiable, but that the employer es-
tablish that there is or are grounds on which the dismissal

could be justified, whether or not the employer acted on
those grounds. As pointed out by the Industrial Relations
Court of Australia in Willcocks v. Makfren Holdings Pty
Ltd t/a as Circuit Technology (1995) 61 IR 420, 428, these
provisions appear to be somewhat less onerous than those
which apply under the comparable Federal legislation. In
essence, the Act requires only that the employer prove,
on the balance of probabilities, the possible existence of
justifiable grounds for dismissal, not the actual existence
of those grounds. It has been said of the Federal legisla-
tion that what is required for there to be a justifiable ground
is that there be a “sound defensible or well founded” rea-
son for the termination of the employment by the employer
(see: Sangwin v. Imogen Pty Ltd t/a Carleton Custom
Upholstery (Unreported: Industrial Relations Court of
Australia—No. SA 95/1161R—8 March 1996). The exist-
ence, or otherwise, of such a reason is to be determined
by an objectively practical assessment of the facts as found
by the Commission. Thus, it has been held that it is suffi-
cient if the reason is based on an honest, but reasonable,
mistaken belief as to the existence of a given state of af-
fairs (see: Sangwin v. Imogen Pty Ltd trading as Carleton
Custom Upholstery (supra)). In my view, the same con-
siderations apply in respect of the provisions of section
23AA of the Act.”

[76 WAIG 4720 at 4722]
In the present matter Mr Miocevich for the Respondent says,

in effect, that the dismissal of the Applicant was justified
because he was on probation and that in his first week of work
he had demonstrated to the satisfaction of the senior
tradesperson with whom he worked, Mr Watts, that he knew
“nothing about gas”. This view, as indicated above, was said
to have been confirmed from discussions between Mr DiMarco
and the Service Co-ordinator from Kleenheat Gas where the
Applicant had previously worked. I am satisfied on the evidence
that the decision of the Respondent was based upon a false
premise concerning its obligations under a contractual
arrangement which involves probationary employment and that
on balance the test referred to by Fielding SC in Jaggard’s
decision (supra) to show that there is a ground or grounds on
which the Commission could find that the dismissal was
justified has not been met. It is apparent, in my view, that the
belief held by the Respondent in dismissing the Applicant was
not a reasonably held belief for reasons which are set out below.
Even if I am wrong in this I am satisfied, on balance, that the
dismissal was either harsh, oppressive or unfair.

While the Respondent relies heavily upon the fact that the
Applicant’s services were terminated during an agreed
probationary period, that does not release it from the obligation
not to act harshly, oppressively or unfairly in the exercise of
its rights to terminate an employees employment. The test for
determining whether a dismissal is harsh, oppressive or unfair
is outlined by the Industrial Appeal Court in Ronald David
Miles & Others T/A The Undercliffe Nursing Home v
Federated Miscellaneous Workers Union of Australia (1985)
65 WAIG 385. The question to be answered on that authority
is whether the legal right of the employer to terminate the
employment of an employee has been exercised so harshly or
oppressively against the employee as to amount to an abuse of
that right. Also of relevance are the authorities in Margio v.
Fremantle Arts Centre Press (1990) 70 WAIG 2559, and Shire
of Esperance v. Mouritz (1991) 71 WAIG 891 which provide
that an employee as far as practicable will not be dismissed
without a warning as to the possibility of dismissal and that
whether an employer in bringing about a dismissal adopted
procedures which were fair to the employee is an element in
determining whether the dismissal was harsh or unjust.

In the present case it is the evidence of the Applicant that he
is competent in working with gas having had some ten years
experience as a qualified tradesperson; had worked during his
7 days with the Respondent with both Mr DiMarco and Mr
Watts and neither had questioned his competency in any of the
work performed; had not been subject to any assessment of
his work with gas and in fact had only performed work on a
“couple of instantaneous gas units”, which work he was
experienced in; and had not been given any specific advice as
to where his work had been below standard, and consequently
no opportunity to discuss the matter or address any concerns
held. Further, while it is claimed that Mr DiMarco had decided
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in his discussions with Mr Watts during the day of 4 December
1996 to terminate the services of the Applicant, the matter
was not taken up with the Applicant on that day and he was
not spoken to until after Mr DiMarco had his discussion with
the Service Co-ordinator from Kleenheat Gas at the Christmas
party on the night either of 4 December or 5 December 1996.
In fact Mr Watts had called to pick the Applicant up for work
on 5 December 1996, the day after it was said the decision to
terminate his services was taken. While the Application does
not stand or fall on what was said at the Christmas party, it is
difficult in the circumstances to accept that the discussion with
the Service Co-ordinator of Kleenheat Gas was not of some
influence in Mr DiMarco’s decision. If it was of influence,
then the Applicant was not informed that such was the case or
given any opportunity to put his side of the story. This issue is
placed in some context by the evidence that the Applicant was
asked to leave his employment with Kleenheat Gas and in
subsequent unfair dismissal proceedings an agreement was
reached under which the Applicant was paid a sum of money
in full and final settlement of his claim on terms set out in a
Deed of Settlement.

The evidence of the Applicant was largely unchallenged and
there is no reason why it should not be accepted by the
Commission. On the other hand, the only evidence for the
Respondent came from Mr Miocevich, the Managing Director
of the Company, who was not directly involved in the selection,
supervision or termination of the Applicant, and could only be
described as hearsay. No evidence was called from Mr
DiMarco, Mr Watts, or the Service Co-ordinator from
Kleenheat Gas and as such there was no opportunity to test
what was said by Mr Miocevich.

On the facts as I find them, I am satisfied that whether or not
the termination of the Applicant was justified, it was unfair
and a remedy should be available to him. In this regard,
however, nothing was put to the Commission to justify the
claim for compensation in an amount equivalent to three months
wages, other than by reference to the probationary period. The
primary remedy under the Industrial Relations Act 1979 is re-
instatement, and again the question of whether re-instatement
was not a viable option was not addressed. All the Commission
was told in this respect was that the Applicant had been
unemployed until 7 April 1997. There was no evidence as to
whether this or other factors rendered re-instatement
impracticable as an option or of any economic loss which would
justify an award of compensation. This being the case I do no
more at this time than record a finding that the Applicant has
been unfairly dismissed and direct that the parties consult on
an appropriate remedy. If re-instatement is agreed not to be an
option, guidance in respect of the calculation of an appropriate
level of compensation can be obtained from the decision of
Fielding SC in Melissa Jaggard and Tramby Pty Ltd t/as The
Court Hotel where he said—

“In the circumstances, the Commission is authorised to
order the Respondent to pay compensation to the Appli-
cant “for loss or injury caused by the dismissal” as the
Applicant claims. It has been said of the comparable pro-
visions under the Federal legislation that they are not
intended to punish the employer but to compensate the
employee (see: Bean v. Milstern Retirement Services Pty
Ltd (Unreported: Industrial Relations Court of Australia—
No. NI 423/94—2 June 1995). In my opinion the same
considerations apply to the State Act. Thus the focus is
on the consequences to the employee of the dismissal
rather than on the deeds of the employer. The Act pro-
vides very few guidelines for assessing compensation. In
the final analysis it is a matter of considering what the
likely position of the former employee would have been
had the employment not been terminated against the cur-
rent position of the former employee. Although, as has
been suggested repeatedly, the determination of compen-
sation is not and cannot be an “exact science” in assessing
compensation, the Commission should primarily, though
not exclusively, have regard to the potential for ongoing
employment and its associated benefits, the length of serv-
ice and any earnings received by the Applicant following
the termination of her employment. In my view it is doubt-
ful that the authority to award compensation extends to
compensation for disappointment, anguish, stress and the
like arising out of the dismissal, but rather is principally

confined to economic loss. The same view has recently
been taken in respect of the comparable Federal legisla-
tion, although that legislation is in different terms from
the State Act (see: Brackenridge v. Toyota Motor Corpo-
ration Australia Ltd (1996) 64 IR 77; and see too: Burazin
v. The Blacktown City Guardian (1996) AILR 3-314;
Clunne v. Nambucca Shire Council (1995) AILR 3-182;
but cf: Moreno v. Serco (Australia) Pty Ltd (supra); and
Aitken v. Construction, Mining, Energy, Timberyards Saw-
mills and Woodworkers Union of Australia Western
Australian Branch (1995) AILR 3-187(75); Hurskin v.
Australian Jewish Press Pty Ltd (1996) AILR 3-333). As
pointed out in Brackenridge (supra) if the provisions of
the Act were wide enough to encompass compensation
for disappointment, anguish and stress, it would mean
that the entitlement to such compensation would be de-
pendent upon the determination as to whether
reinstatement was practicable or not. Thus despite the fact
that the primary relief under the Act is reinstatement, com-
pensation for disappointment, anguish and stress resulting
from the dismissal would only be recoverable where re-
instatement was not awarded. As a general rule the
common law has not allowed damages for disappoint-
ment or stress associated with the breach of contract except
where actual physical injury or illness results (see: Ballie
Shipping Company v. Dillon [1992-3] 176 CLR 344). In
the absence of a clear legislative provision to the contrary
that rule should apply in cases of this nature, especially
as relief is available under that Act even where there is no
breach of contract. Indeed, it could be said that the Act by
referring to the compensatory matters as being “loss and
injury” intended to limit the Commission’s power in much
the same way as it applies for common law for breach of
contract. It ought not be overlooked that the Commission
is essentially an employment tribunal concerned, in this
context, with the repair of employment relationships rather
than with broader social relationships.”

[Supra at 4723]
If agreement is able to be reached the Commission is to be

notified in writing so that the terms of the agreement may be
recorded in an Order to reflect these Reasons for Decision. If
agreement is not able to be reached, proceedings will be
reconvened to hear argument as to an appropriate remedy.

Appearances: Mr G. Patrick (of Counsel) on behalf of the
Applicant

Mr M. Miocevich on behalf of the Respondent

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Glenn Charles Shanks

and

G.A. Perry Pty Ltd.

No. 10 of 1997.

COMMISSIONER R.N. GEORGE.

11 August 1997.
Order.

WHEREAS on 23 May 1997 the Commission issued its
Reasons for Decision in the above matter in which it found
that the Applicant was unfairly dismissed from his employment
with the Respondent; and

WHEREAS the Commission further found that there was
no evidence before it on which the questions of re-instatement
and compensation could be determined; and

WHEREAS the parties were directed to consult on the
question of an appropriate remedy in order that the Commission
might be notified of any agreement reached or, in the absence
of any agreement, reconvene proceedings to hear argument in
relation to that matter; and

WHEREAS the Commission was subsequently notified in
writing of an agreement reached between the parties to the
effect that the Applicant would be paid an amount in the sum
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of $1,067.80 (one thousand and sixty seven dollars and eighty
cents) within 14 days of the date of the Commission’s Order
in settlement of the Applicant’s claim.

NOW THEREFORE the Commission, having heard Mr G.
Patrick (of Counsel) on behalf of the Applicant and Mr M.
Miocevich and later Ms E. Mackey on behalf of the
Respondent, and pursuant to the powers conferred on it under
the Industrial Relations Act, 1979 hereby declares and orders—

1. THAT the Applicant was unfairly dismissed.
2. THAT the Respondent pay to the Applicant the sum

of $1,067.80 within 14 days of the date of this Or-
der.

(Sgd.) R. N. GEORGE,    
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Paul Stronge

and

Parks Industries Pty Ltd.

No. 1572 of 1996.
21 July 1997.

Reasons for Decision.
This application was filed pursuant to section 29 of the (WA)
Industrial Relations Act, 1979 (“the Act”). By it Paul Stronge
(“the applicant”) claims that he was unfairly dismissed by Parks
Industries Pty Ltd (“the respondent”). The respondent denies
the claim.

There are some uncontentious facts. The respondent’s busi-
ness is the manufacture of hydraulic cylinders on premises in
Welshpool. A principal of the business is Mr Peter Parks who
is the managing director of the business. The operations in-
volve shift production under the supervision respectively of
two foremen and a leading hand. There are about 20 employ-
ees reporting as appropriate on a shift to these personnel.

The applicant was employed principally to carry out cylin-
drical machine grinding work. The wage was $532.00 gross
weekly. The employment commenced on 22 July 1996 and
was terminated by the respondent on 25 October 1996. The
termination was put into effect by a foreman Mr D Mills.

It is noted that conciliation proceedings pursuant to section
32 of the Act were pursued but to no avail and the matter was
referred for hearing. That hearing was cancelled due to the
hospitalisation of the applicant. There was some delay in re-
listing due to the applicant’s health.

The applicant gave evidence on his own behalf. Mr Parks
gave evidence on behalf of the respondent. No other witnesses
were called.

According to the applicant the circumstances leading up to
his dismissal were as follows. About a week before the termi-
nation of his employment the night foreman asked the applicant
if he would sweep and clean the work shop due to a shortage
of grinding work at the time. He reluctantly did so. On Thurs-
day 24 October 1996 the other foreman (Mills) told him on
arrival for the shift commencing at 3.30pm that he was to clean
and sweep the workshop and he refused on the basis it was
unfair because others, including apprentices, were working
back on overtime rates and this was work he could do. He says
the foreman was angered by his response. The following morn-
ing he was telephoned at home by Mr Mills and told he would
be required to clean and sweep the workshop on his shift that
day. The applicant says that when he attended at work Mr Mills
approached him and gave that direction to which the applicant
responded with a request that he be allowed to speak with Mr
Parks about the situation. He says Mr Mills rejected this and
said if he would not sweep and clean the workshop he should
leave. The upshot of all this was the applicant was dismissed.

The applicant submitted that he had not refused to carry out
the particular direction at all but had sought to discuss the
issue with the principal of the business which he submitted

was reasonable in the circumstances. The applicant says he
had never received any warnings about his work at any time
or any counselling and nor was he warned his employment
was at risk.

According to the respondent there were some problems with
the applicant’s work and it was considered he should not be
put on any other machine than a particular grinder for the time
being and it was the unavailability of this machine at the par-
ticular time which led to the direction to sweep and clean. The
respondent says that the direction, which involved no loss of
pay or benefits, was lawful and reasonable and it was not up to
the applicant to simply refer the question of whether he did it
or not to the managing director.

Having regard for what is before me in evidence, the fol-
lowing conclusions are drawn. The direction to sweep and clean
was lawful under the contract. So far as the criticisms of the
applicant’s performance go, these were not identified during
the employment as matters on which the respondent put the
applicant on notice that his work was unsatisfactory and are
taken no further. Whether or not the applicant was directed to
work on particular machines was one for the respondent and
its decisions in this respect have not been established as mani-
festly unreasonable. By telephoning the applicant on the
morning of 25 October 1996 it appears the foreman was putting
the applicant on notice that his earlier refusal to sweep and
clean was not the end of it and he would be faced with this
direction again. However, there is no evidence that the fore-
man actually warned the applicant then that his employment
would be at risk if he did not carry out such a direction. Hav-
ing been put on notice of the direction to sweep and clean the
applicant’s response when it occurred, being he wanted to see
the boss to discuss its reasonableness, was provocative in the
circumstances. But in the apparent absence of an express warn-
ing to the applicant that a continuation of his refusal would
put his employment at risk, the decision to dismiss at that point
was somewhat unfair.

It is clear in the circumstances of the elapse of time since the
employment ended and the size of the establishment as well
as the fact that the applicant has found other employment that
reinstatement is impracticable on this occasion. So far as com-
pensation goes it seems to me that while the circumstances
which led to the decision of the applicant might have been
handled somewhat better by the respondent, the applicant is
not without fault. The circumstances of the unfairness, which
really goes to the apparent failure to clearly inform the appli-
cant of risk to his employment, is at the lower end of the scale.
Having regard for all before me, including the relatively short
period of employment, I conclude that a sum equivalent to
two weeks’ wages should be awarded in compensation.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Paul Stronge

and

Parks Industries Pty Ltd.

No. 1572 of 1996.
21 July 1997.

Order.
HAVING heard the applicant on his own behalf and Mr P Parks
on behalf of the respondent now therefore I the undersigned,
pursuant to the powers conferred under the Industrial Rela-
tions Act, 1979 do hereby —

1. DECLARE that the dismissal of the applicant by the
respondent was unfair.

2. ORDER the respondent to pay to the applicant the
sum of $1,064.00 gross within 21 days of the 21st
day of July 1997.

(Sgd.) S.A. CAWLEY,
[L.S.] Commissioner.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Ian Strover

and

Brooktide Holdings Pty Ltd.

No. 1815 of 1996.

COMMISSIONER J.F.GREGOR.

16 June 1997.

Reasons for Decision.
THE COMMISSIONER: On 16 December 1996, Ian Strover
(the applicant) applied to the Commission for an order pursu-
ant to Section 29 of the Industrial Relations Act 1979 (the
Act), on the grounds that his dismissal from employment with
Brooktide Holdings Pty Ltd and specifically as a Manager of
Oriel Cafe and Brasserie (Oriel), was harsh, oppressive or
unfair. The claim was later amended to include as further
grounds that at the completion of the employment contract
there were entitlements, not being the subject of an order or
award of the Commission, owing to the applicant.

On 15 April 1996, in response to an advertisement for posi-
tions advertised in the West Australian on 13 April 1996, the
applicant wrote to Scott Spicer who is the General Manager of
the Oriel Cafe, an establishment operated by the respondent.
In his letter, the applicant said that he had been a manager of
restaurants and during that time had coordinated the day to
day running, training and banquets and the production activity
required to meet schedules within quality and cost objectives.
He offered himself as a person who could demonstrate moti-
vation if he was given the opportunity to do so.

Apparently he was given that chance because on 19 June
1996, he received a letter of appointment signed by Scott Spicer.
The letter (Exhibit S2) offered the applicant an appointment to
the position of Cafe Manager at a salary of $29,660 per an-
num with additional allowances to the value of $2,340 per
annum. The engagement was to be the subject of a perform-
ance review to be undertaken on an annual basis. There were
other requirements of the engagement which need not be de-
tailed here. The offer made it clear that there was a
confidentiality obligation upon the applicant particularly con-
cerning business and marketing strategies. The applicant had
to undertake that he would transfer to new locations if the
business developed that way. An indication of the respond-
ent’s expectations of the applicant is set out in the final
paragraph of the letter, where the applicant is told by Mr Spicer
“the team at Oriel is professional and creative and I believe
you will continue to contribute to its growth. It is only through
team work and outstanding leadership that the business can
grow and prosper for the benefit of all”.

From what the Commission was told at the hearing, the re-
lationship appeared to start on a good footing . Both of the
parties were satisfied that there was a mutual contribution,
however, at the time the senior management of the Oriel were
concerned about the overall performance of the business. There
had been a diminution of the cafe’s standing as an outstanding
establishment in the Perth hospitality industry and there was
anxious concern that the cafe be restored to its pre-eminent
position. This caused the respondent to engage the services of
a consultant, Ms Alex Bodycoat, to assist in re-orientating the
business.

The relationship with the applicant began to deteriorate in
the eyes of the respondent causing it, through Scott Spicer and
Alex Bodycoat, to have meetings with him early in November
1996. As a result of the meeting (s) a document headed Per-
formance Review was constructed by Scott Spicer. This
document, which was delivered to the applicant late in No-
vember, was of considerable length and detailed a list of
concerns which emerged from meetings that had been held in
the second week of November. The letter covered matters re-
lating to customer relations, staff management, comments
concerning low morale and counselling of staff, the alleged
lack of training by the applicant of staff under his control,
allegations concerning failure to uphold the license provisions,
and deficiencies in administrative duties. On Thursday, 22
November, the applicant had drawn to his attention by Scott

Spicer that there had been discrepancies in the till. Mr Spicer
showed the applicant a document, he asked for an explanation
about it, he did not get one and he suspended the applicant
who was asked to hand in keys and all his documents. The
applicant was also told not to enter any of the employer’s es-
tablishments until such time as he had explained the
discrepancies. It came to pass that not until the date of the
hearing was the applicant in receipt of information necessary
to allow him to make the explanation.

On 22 November, he received a letter which confirmed his
suspension (Exhibit S4). This letter which became quite im-
portant between the parties was said to officially confirm his
verbal suspension. It will assist in understanding some impor-
tant issues in this matter if I set out the substance of the letter—

“• Topic—The failure to except responsibility for or to
effectively manage discrepancies with our safe and
till at Oriel

• Analyses—A copy of which you have in your pos-
session. On 21 November 1996, an analysis of the
monies in your care was performed by our commer-
cial manager Liesl McKay. The result of this audit is
totally unacceptable and we require an official ex-
planation.

• Request—Please do not contact any employees of
Brooktide Holdings Pty Ltd or enter Oriel Or Quattro
until this matter is resolved.

At your request, I have attached a copy of the Oriel
safe book for this period.”

There is some doubt from the evidence as to whether the
applicant received a copy of the Oriel safe book as mentioned
in the suspension letter of 21 November (Exhibit S4), how-
ever, the information did come into his possession at some
time later. The letter also arranged for a meeting to be held on
25 November 1996. The meeting did not occur.

A new meeting was organised for 28 November. That meet-
ing did not take place because the applicant wished to have his
solicitor present but he was unable to be due to ill health. Late
in the afternoon of 28 November, the applicant received the
performance review to which I referred previously. That re-
view required a response on the next day, 29 November, which
was the time which had been arranged for a meeting between
the applicant, his solicitor and Mr Spicer. At the meeting, Mr
Spicer stated his concern in relation to the safe takings. He
made reference to discrepancies on 9 and 11 November and
alleged that a discrepancy of $100.00 remained from Monday,
11 November until Monday, 18 November. An explanation
was given and accepted about the first of the two discrepan-
cies, however, there was concern about the $100.00. The
applicant made it clear that it was impossible for him to ex-
plain the discrepancy because he was unaware of the details
of banking which would have taken place. It was this discrep-
ancy, which was eventually cleared up when the applicant was
given access to the banking records.

There were also discussions at the meeting about the per-
formance review and the applicant undertook to give a written
response. On 3 December, he was contacted by Mr Spicer and
asked when the response would be received. The applicant
told Mr Spicer he did not have facilities to get the response
typed immediately and a reply may take a little while. On 4
December, he let Mr Spicer know, by leaving a phone mes-
sage that the response would be delivered on the evening of 4
December or first thing the following day. However, late on 4
December he received a letter from Mr Spicer to advise him
that his employment had been terminated. The form of the
termination letter became a subject of debate during the pro-
ceedings. The letter claimed that after 12 days from the date of
suspension on 22 November, there had been no response by
the applicant. There was also an allegation that the applicant
had not taken the opportunity to take an offer of further assist-
ance from Mr Spicer if he needed help to answer the
respondent’s complaints. There was some further reference to
the banking deposit slip concerning the floats. Mr Spicer com-
plained also about an alleged aggressive approach by the
applicant’s solicitor. The letter advised among other things—

“As a result of your consistent failure to meet the per-
formance standard expected of a Senior Manager and your
failure to formally respond to the suspension of duties,
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your employment will be terminated. You are to consider
the 22 November 1996 as the date on which notice of
intention to terminate your employment was delivered,
(since there has been no formal reply from you to the
suspension.) You will be required to serve the notice pe-
riod outlined in the letter of appointment, unless an earlier
termination date is agreed. In this regard, you should con-
tact Scott Spicer, General Manager immediately on 0411
382 904, who will inform you of your duties and working
hours. Failure to contact the General Manager, within 24
hours of dispatch of this letter will be interpreted as your
wish to terminate the contract. In this case, all money
owing to you up to the date of this letter will be paid.”

The letter also advised that the applicant would be required
to serve his notice period, which was 12 weeks, and he was to
contact the General Manager to be informed of his duties and
working arrangements during that period.

On 5 December, the applicant delivered his written response
to the performance review to the office of the respondent. He
told the Commission he was advised later by telephone that
Mr Spicer would not be accepting the response. He was also
told on 5 December that his position at Oriel was being re-
voked and that he was to work as Duty Manager at Quattro, a
business operated by the respondent at Fremantle. On 12 De-
cember, he received a further letter which advised him that he
was to remain at Oriel during the notice period and would be
assigned duties in the kitchen (Exhibit S11).

The applicant was unfit to work between 2 December 1996
and 8 December 1996. These absences were the subject of
medical certificates issued on 2 December 1996 and 9 De-
cember 1996 by the Scarborough Beach Medical Centre
(Exhibit S10). The absences, according to the Medical Certifi-
cates, were in relation to pain in the lumber spine. On 13
December 1996 the applicant received partial clearance from
his medical practitioner to work. Apparently the medical cer-
tificate was not acceptable to the respondent who refused to
let him work until he had been seen by a specialist medical
practitioner of the respondent’s choice. The applicant visited
that practitioner and as a result received a clearance to work.
According to the applicant, he presented for work, but the re-
spondent did not have the certificate in its possession and
refused to allow him to commence.  He went to his own gen-
eral practitioner who gave him a copy of the specialist’s report.
This the applicant presented to the respondent. He returned to
work in early January 1997 and as was previously noted, he
was put to work in the kitchen. The duties he was allocated
were menial and basic work, which included scrubbing bins
and walls. On 6 January 1997, he was subject of what the
applicant called an Oriel Staff Review (Exhibit S15), which in
effect was a direction for duties which required him not to
discuss his unfair dismissal claim nor was he to have unneces-
sary non work talk. Also he was to remain strictly in the kitchen.
On the next day he received another staff review, which con-
tained allegations concerning his commitment, work place
attitude and that he was not a team player. On 9 January, there
was a further complaint concerning his behaviour which al-
leged that he was delaying and affecting customer service by
socialising with other staff (Exhibit S17). Each of the reviews
contained the word ‘ongoing’ under the heading Next Review.

The applicant gave evidence that on 10 January, because of
the circumstances, he thought of leaving and he asked the chef
whether that would create difficulties for him (the chef). He
then went to the office and spoke to Mr David Napoli the Ex-
ecutive Director of Brooktide Holdings, regarding leaving Oriel
before expiry of the notice period. The product of that conver-
sation was a letter faxed to him which indicated that the
respondent was prepared to release him from his notice period
subject to a final settlement of all monies owing and an under-
standing that his claim against the respondent would be
withdrawn and no further claims would be pursued. The ap-
plicant’s evidence was that he rang the respondent and advised
that he would not accept the offer.

There were some further dealings between the parties which
resulted in a letter to the applicant from the General Manager
of Oriel on 19 January. This caused him to ring Mr Napoli and
tell him that he was not available on that day. During that
conversation he found out he was to go back and work as a
kitchen hand and he said he would not.

That is sufficient narrative of the history in this matter.
Mr Sicard of Counsel appeared for the applicant. He told the

Commission that the case for the respondent was built around
the alleged incompetence of the applicant, yet when he was
suspended, he was suspended for one issue only and that was
an allegation of financial mismanagement in relation to
$100.00. There was no mention of the issues which had been
exposed in the evidence of Mr Spicer and Ms Bodycoat. Mr
Sicard drew attention to the time it had taken Mr Spicer to
prepare the performance review and he labelled the document
a sham. This because on Mr Sicard’s advice, the applicant did
not respond directly at the meeting, and that he had less than
24 hours to respond to a five page document, a document which
in effect put his job on the line. There was no evidence of any
investigation into the $100.00, which was said to have gone
missing. The applicant had asked for documentation which
would allow him to give an explanation, that being a banking
deposit slip. That documentation eventually arrived with his
termination letter and gave him no chance at all to give a full
explanation prior to his termination. To this extent, he had been
denied procedural justice. The applicant had tried to respond
to the performance appraisal and had made telephone calls
advising the difficulty in getting his response typed. He left a
message that the document would be delivered on the evening
of 4 December or morning of 5 December, but later on 4 De-
cember, the termination letter was delivered to him. That meant,
according to Mr Sicard, that a decision had been made to ter-
minate the applicant’s services between 21 and 24 December,
so that however he replied to the performance appraisal, his
job had already gone. Mr Sicard argued, it was unfair in the
extreme if it took Mr Spicer seven days to produce a draft and
deliver the performance review to his client that his client had
only five days to respond. The actions of the respondent ac-
cording to Mr Sicard were a sad attempt to justify its
contentions. These were only generated after the respondent
found that the applicant was not going to lie down and be walked
over or alternatively that he had legal representation.

It was quite unreasonable for the respondent, having admit-
ted that the business was in crisis, to expect the applicant to
turn the business around during November. Mr Sicard said
that no evidence could be led on the state of the business be-
cause the person who had been summonsed and who could
have given that evidence, suddenly left the country prior to
the hearing. It was open to conclude, according to Mr Sicard,
that nothing new occurred after the decision to suspend on 21
November, which would indicate that the decision to dismiss
had not been made on that day. From that time there was no
new conduct that could possibly support termination of the
applicant other than perhaps his failure to respond to the per-
formance appraisal. Simply, the applicant had not been given
a fair go, he was denied procedural fairness and was not given
the opportunity to properly defend himself.

The termination letter referring as it did to the discrepancies
in the safe contained no discussion about the applicants per-
formance when it would have been easy to include it. This
means the applicant had one thing to deal with and that was
the question of the till balance. He was unable to do so be-
cause he did not have the documentation. The appropriate
documentation was never presented in time for a proper an-
swer to be given and it was not possible for the applicant to
give a response to the accusations against him without the in-
formation that was promised to be given to him. Even Mr Spicer
admitted under cross examination that he believed it was not
fair that the information was not given. As late as at the date of
hearing it was not known whether there was substantive basis
for the dismissal of the applicant.

Mr Sicard suggested that it surprised the respondent when
the applicant said he would come back to fulfil his notice. But
the response of the respondent was to give him a job which, in
the hospitality industry and given the status that the applicant
enjoyed prior, was the lowest job that could possibly be given
to him. According to Mr Sicard that could not be a bigger
change in duties or bigger fall for the applicant. There is no
lower level in the hierarchy. This, says Mr Sicard, is a breach
of contract and is a clear repudiation of the contract by the
respondent.

The respondent, through its counsel Mr Schapper, empha-
sised that the nature of the business is that its primary asset is
good will. The preservation of goodwill and its promotion was
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essential to maintain customer satisfaction. Customer satis-
faction was of overriding importance and motivated the
respondent in its dealings with the applicant. Mr Schapper
acknowledged that things started off well between the appli-
cant and Mr Spicer and there was a desire on the part of senior
management for him to succeed. Because Oriel was not per-
forming as well as it should have been in October, the applicant
should have realised that while the business was being closely
examined, so was his performance. Ms Bodycoat was brought
into the business. She worked with the applicant and whilst,
according to her, he was willing to learn it became quickly
apparent to her that the applicant did not have what it took to
run the business. He was simply unable to achieve in the way
the respondent desired. There were frequent meetings and dis-
cussions with the applicant, there were no written warnings,
there was no formal written counselling but it was not appro-
priate for those documents to be brought into existence. The
approach which was taken was to be constructive, positive
and encouraging. That was done with the applicant and al-
though over a limited period it was intensive. Mr Schapper
made the point that in a business turning over large amounts
of money the luxury of lengthy periods is not available to al-
low people to improve. The destruction of client goodwill that
could occur in that time is too expensive.

Eventually the complaints that the respondent had about the
applicant were set out in the performance appraisal (Exhibit
S5). Of that document Mr Schapper said, “they were all issues
which through late October and early November were assorted
things that the respondent wished the applicant to deal with”.
It was asserted by Mr Schapper that the matter of the discrep-
ancy of $100.00 deficiency needed to be resolved and this led
to the suspension.  The applicant’s responses after that event
were inappropriate when the success of Oriel depends so much
on attitude and demeanour and the building of a positive at-
mosphere. Mr Schapper suggested that to bring a lawyer into
the debate as the applicant had demonstrates the antithesis of
the attitude necessary to succeed in running the ‘Oriel style’
of business. Eventually the employment contract was termi-
nated because of the consistent failure by the applicant to meet
the performance standard expected. That he failed to meet the
performance standard required is demonstrably the case. How-
ever, that is not a matter for the Commission to decide, it only
intervenes when the employer had no reasonable basis for
making the judgement that the applicant was not performing.

Of the allegation that the decision to terminate the applicant
pre dated 4 December. Mr Schapper argues that it was not
merely a matter of making formal allegations and receiving
formal responses. In the three weeks from late October to mid
December there was plenty of opportunity given to the appli-
cant and plenty of support and assistance to perform. He was
unable to rise to the challenge and the termination is justified
on that basis. The fact that his written response to the matters
raised in the letter was not received until after the decision
makes no difference. Of the work done by the applicant dur-
ing his notice period, Mr Schapper says that it is not surprising
he was not sent to Quattro because it had been determined he
was not suitable to do a managers job at Oriel. The respondent
could not have done anything else other than what it did, that
is to provide him work in the kitchen, but it did not reduce his
full managers rate of pay.

Before reviewing the law to be applied, I need to make find-
ings concerning the witness evidence. The Commission heard
from the applicant. He was subject to lengthy cross examina-
tion and I found nothing in his evidence by way of conflict or
confusion about the chronology of the matter which would
lead me to conclude that he is not a witness of truth. On behalf
of the respondent, evidence was called from Scott Spicer. Mr
Spicer was also subject to considerable cross examination. Mr
Spicer presented as man of considerable dedication to his work
but of lengthy expression to the extent that there was some
inadvertent obfuscation. He was also confused about the tim-
ing of some of the events and was unable to explain how a
number of events occurred differently to how he first described
in his examination in chief. Because of these deficiencies his
evidence is less reliable than that of the applicant. I therefore
favour the applicant where the evidence of the applicant dif-
fers from that of Mr Spicer. I see no reason to not accept the
recitation of events given by Alex Bodycoat or the evidence of
Mr Napoli insofar as he generally described the way that the

respondent operates. I specifically decline at this stage to make
any finding concerning the reliability of his evidence concern-
ing the events relating to his conversations with Jason Barnett,
a person who was the subject of a summons to give evidence
in the proceedings and who left the country on the day before
the hearing of this matter after he had conversations with Mr
Napoli. I note that the question of the failure of Jason Barnett
to answer a summons issued by the Registrar of this Commis-
sion, has been referred to the appropriate authority for
investigation.

Mr Schapper, of counsel, who appeared for the respondent
raised the question of the onus as it flows from Section 23AA
of the Act. By that section, the respondent is required to estab-
lish—

‘there is ground or grounds on which the Commission
could find the dismissal was justified’.

This means that a dismissal is justified if there was a valid
reason or were valid reasons connected with the employees
capacity or conduct or, based on the operational requirements
of the undertaking, establishment or service, for the dismissal.
The Act does not require that the employer act upon grounds
which are justifiable but that the employer establish that there
is, or are, grounds on which the dismissal could be justified,
and whether or not the employer acted on those grounds. There-
fore, the Act requires that only the employer prove on the
balance of probabilities, the possible existence of justifiable
grounds for dismissal, not the actual existence of those grounds.

On the basis of what has been put in these proceedings, there
is no doubt that the respondent had a genuine belief that it’s
business would suffer if it continued to employ the applicant.
Those circumstances would have provided a valid reason for
termination and therefore the obligation placed on the respond-
ent by Section 23AA of the Act has been met (Melissa Jaggard
v. Tranby (1996) 76 WAIG 4720).

Having made this preliminary finding the question is whether
the respondent has nevertheless acted harshly, unfairly or op-
pressively in its dismissal of the applicant. It is for the applicant
to establish that the dismissal was in all these circumstances
unfair. The test for ascertaining whether a dismissal is harsh,
oppressive or unfair is that outlined by the Industrial Appeal
Court in Undercliff Nursing Home v. Federated Miscellane-
ous Workers Union of Australia (1985) 65 WAIG 385. The
question to be answered is whether the right of the employer
to terminate the employment has been exercised so harshly or
oppressively or unfairly against the applicant as to amount to
an abuse of the right. A dismissal for a valid reason within the
meaning of the Act may still be unfair if, for example, it is
effected in a manner which is unfair but if the employment
has been terminated in a manner which is procedurally irregu-
lar that will not of itself necessarily mean the dismissal is unfair
(see Shire of Esperance v. Mouritz (1991) 71 WAIG 891 and
also Byrne v. Australian Airlines (1995) 65 IR 32). In Shire of
Esperance v. Mouritz, Kennedy J also observed that whether
an employer in bringing about a dismissal adopted procedures
which were fair to the employee, is but an element in deter-
mining whether the dismissal was harsh or unjust.

In view of my findings later in these reasons I need to dis-
cuss the concept of repudiation. Repudiation means that one
of the parties to the contract evinces an intention, either ex-
pressly or by implication through conduct, no longer to be
bound by the contract. This creates a situation where repudia-
tion by one party gives the innocent party an opportunity to
affirm the contract and treat it as continuing or accept the re-
pudiation and treat the contract as at an end. The concept is
discussed in The Law of Employment, Macken, McCarry and
Sappideen, 2nd Ed. The Law Book Company Limited 1984.

The issue has been one of discussion in the courts for a
number of years in Adami v. Maison De Luxe Ltd (1924) 35
CLR 143 the judgements of Duffy and Starke JJ posed the test
to be applied—

“Was the plaintiff ’s conduct such as justified the com-
pany in determining, and treating as at an end, his contract
of service with it? If there is a distinct refusal by one party
to be bound by the terms as at an end ... Short of such
refusal, ... the true principle to be deduced from all the
cases is that you must ascertain whether the conduct of
the party who has broken the contract is such that the
other party is entitled to conclude that the party breaking
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the contract no longer intends to be bound by its provi-
sions. This part of the rule was laid down by Lord
Blackburn [in Mersey Steel and Iron Co. v Naylor, Benzon
& Co.] where he says the rule of law is that where there is
a contract between two parties, each side having to do
something, ‘if you see that the failure to perform one part
of it goes ... to the foundation of the whole, it is a good
defence to say, “I am not going to perform my part of it
when that which is the root of the whole and the substan-
tial consideration for my performance is defeated by your
misconduct”.’ Rhymmey Railway v Brecon &c. Railway.”

I now examine the facts of this case against the law to be
applied. Here is a situation where the applicant, an enthusias-
tic participant in the industry and a person who had made
considerable progress at a young age, applied to work at Oriel,
an establishment accepted as having a pre-eminent position
amongst similar establishments in the hospitality industry in
Western Australia. To him the attainment of a position as man-
ager of the Oriel operation was a significant step forward in
his career. The Oriel is not a small business. It operates every
day of the year for 24 hours a day. It has in the past been, in
terms of its service and staff training, an industry leader. It
appears though that at the time when the applicant was em-
ployed in July 1996, the operation was for reasons, which were
not revealed during the hearing of this case, in a slump. The
performance had been nowhere near as impressive as it had
been in the past. It seems that the General Manager Scott Spicer
tried to tackle this problem. In November the situation had
reached a state where the senior management decided there
was the need to involve outside assistance to see if the opera-
tion deficiencies could remedied and they appointed Alex
Bodycoat as a consultant. Apparently, Ms Bodycoat had been
involved in Oriel operations previously and knew about the
type of culture and business approach that had been success-
ful in the past.

There were some conversations with the applicant during
November as one would expect after the engagement of a con-
sultant to assist in initiating business change. It seems about
that time, and I draw this conclusion from the evidence and so
find, that Scott Spicer placed a focus for the difficulties of the
restaurant upon the applicant. On the evidence before me, it is
difficult to see why this was justified. Mr Spicer had been a
General Manager for some time. He was not a visiting Gen-
eral Manager according to his own evidence, he was very much
hands on. He was present in the cafe from time to time in fact,
according to his evidence, almost on everyday. But the busi-
ness continued to perform poorly notwithstanding his presence.
Nevertheless, Mr Spicer’s focus was on the applicant and he
eventually suspended him for a matter relating to a discrep-
ancy in the till. Later events showed that this suspension was
pre-emptive. According to the bank records, which only came
to light at a much later time, there was nothing wrong with the
till at all. The applicant had no chance whatsoever to disprove
an allegation which seems to have been the catalyst which led
to his dismissal. It certainly led to his suspension and it should
not have. Mr Spicer admitted that it was not fair that it did.

The applicant was also given a document that purported to
be a detailed performance review, however, he was not given
a fair opportunity to answer the criticisms in that review prior
to the time of his dismissal given his other difficulties at the
time. The time frames given to him to provide a response were
manifestly unfair. He certainly had no opportunity at all to
correct the alleged short comings because he was dismissed
before he could. It should also not be the case that the engage-
ment of a lawyer by the applicant to assist him, should prejudice
his standing in the eyes of his employer. It is open to find and
I do, that the presence of the applicant’s lawyer was seen as
some sort of attack upon the senior management. It was not,
but nevertheless it is open to find that the respondent’s view of
the applicant as an employee was coloured by this.

For an employer who estoles the high management stand-
ards through Mr Spicer that it does, the methodology in dealing
with the applicant is strangely inadequate and of doubtful com-
petence. To force the applicant to go to a doctor of the
employer’s choice to verify whether he is fit for work after his
own doctor cleared him, is not unusual. However, not to fol-
low up and get a report as soon as possible so that the matter
could be cleared up is. The applicant was forced to get the

report from his general practitioner and take it to the respond-
ent and until he did so he was not allowed to work. This during
Christmas period when he needed funds to support his family.
This was a strange and cruel way to treat the applicant as was
Mr Spicer’s refusal to pay him over that period. Even though
procedural fairness is only one of the issues to be considered,
it is still important and in this case was manifestly deficient.
This employee was never given the opportunity to remedy the
alleged wrongs in his approach to his work. In fact, it is open
to find that it was impossible for him to remedy all the alleged
deficiencies set out in the performance appraisal (Exhibit S5),
without the General Manager making a greater input into the
running of the business. That is an input other than just saying
what ought to happen.

For all these reasons, the decision to dismiss the applicant
was harsh and unfair and I so find.

I need to deal with of what occurred after the employee had
been dismissed by the giving of notice. He was put on duties
in the kitchen, which can only be described as menial. It is
significant to note that each so called performance review he
received while he was working in the kitchen, contained a
notation that the review was ‘ongoing’. I draw the conclusion
from that, that the applicant was subject to continued observa-
tion in the kitchen. It is open to find that this was for the purpose
of making it as difficult and demeaning as possible for him to
continue as an employee. There was on the respondent’s part a
clear intention by its conduct that it would be no longer bound
by the contract. It created a repudiation, which the applicant
did not accept and he was entitled to treat the contract as being
at an end. The employers conduct was a breach of contract. In
the Order I will issue, I have recognised that the applicant
suffered loss or injury from that breach and is entitled to com-
pensation for the balance of the notice period that he was unable
to work after he was placed in a position where he treated the
contract at an end.

It is clear that there would be very little chance that a re-
newed relationship could be established if reinstatement was
granted. This is obvious from the evidence of Mr Spicer who
still remains as the General Manager of the operation. The
applicant in these proceedings has been subject to treatment
where as a result of his dismissal during the Christmas period
he has suffered considerable financial detriment. He had his
car repossessed, he was unable to enjoy the Christmas season
as others through lack of money. The failure of the respondent
to pay him for monies bonafide due to him until after these
proceedings started, placed him in an impecunious situation
and he has therefore suffered loss and injury. He has suffered
further injury in that his career, which was promising, has been
interrupted. Even though that may be temporary, his experi-
ence since he left Oriel in seeking employment in the hospitality
industry in Perth demonstrates that he will not quickly recover
employment of similar status and reward.

Only if reinstatement is “impractical” is the Commission to
turn its attention to the remedy of compensation (see per Gray
J in Liddell v. Lembke (trading as Cheryl’s Unisex Salon) at
page 368.

President Sharkey in the Full Bench decision of Gilmore v.
Cecil Bros, FDR Pty Ltd and Others at page 4447, set out
principles by which the Commission may assess compensa-
tion. These are—

“ (1) The Commission will not be able to adjust the meas-
ure of compensation according to its opinion of the
conduct of the employer.

(2) It is required to order the employer to compensate
the employee as far as possible up to the limit speci-
fied in respect of any loss which the employee has
suffered by reason of the termination.

(3) The limit specified is a limit on what the court can
order by way of compensation, not a limit on what
the employee can receive from the employer. Thus,
even if an employer has already paid a sum of money
designed to compensate the employee for dismissal,
if the employee is entitled to greater compensation,
the court must award it up to the limit specified (see
Liddell v. Lembke (trading as Cheryl’s Unisex Sa-
lon) (op cit) per Gray J at pages 368-369).

(4) The Commission is able to order that compensation
be paid for “loss or injury caused by the dismissal”,
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provided that the amount not exceed six months re-
muneration (see s.23A of the Act).

(5) There must be a causal link between the dismissal
and the loss or injury alleged to have been suffered.

(6) The manner in which the Commission is to assess
compensation is not prescribed otherwise by the leg-
islation.

(7) The Commission must assess compensation having
regard to s.26(1)(a), s.26(1)(c), and perhaps from
time to time s.26(1)(d) of the Act.”

I have applied these principles here.
The applicant had been engaged for a period of six months.

This is not a situation where the full amount of compensation
which can be granted by this Commission should be ordered,
however, he should receive compensation and which I fix at
an amount equivalent to two months salary. To that will be
added compensation for the balance of the notice period not
served by the applicant. In total he will be awarded compensa-
tion for loss or injury and breach of contract equivalent to four
months salary.

Appearances:Mr J. Sicard, of counsel, appeared on behalf
of the applicant.

Mr D. Schapper, of counsel, appeared on behalf of the re-
spondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Ian Strover

and
Brooktide Holdings Pty Ltd.

No. 1815 of 1996.
COMMISSIONER J.F.GREGOR.

28 July 1997.

Supplementary Reasons for Decision.
THE COMMISSIONER: On 16 June 1997, the Commission
issued its reasons for decision in this matter together with min-
utes of a proposed order of the decision reached.

On 11 July 1997, the Commission heard from the parties
during Speaking to the Minutes. It was established at that time
that the date of the dismissal shown in order (1) was incorrect
and should be amended to show that Ian Strover was unfairly
dismissed on 4 December 1996. That being so the Counsel
were able to agree, subject to what follows, that the compen-
sation shown in order (3) of $9,923.07, should be reduced to
$9,102.29.

Mr Schapper submitted that there had been subsequent earn-
ings amounting to $1,800.00, which ought to be deducted from
the general compensation. That $1,800.00 being earnings in
the six months period since the dismissal. In support of the
proposition, he argued that the usual approach would be to
make a deduction of that nature if a person was unfairly dis-
missed and in the period following the termination suffered
no actual loss because they obtained other employment at equal
or greater remuneration. In such circumstances there would
be no award for compensation because compensation is paid
for money lost.

In reply, Mr Sicard argued that his understanding was that
the applicant had for the unfair dismissal aspect of the claim,
been awarded the equivalent of two months salary. Equivalent
being the appropriate word. He has been compensated for dam-
age to his career which is now non existent. It is not a case of
him having earned an equivalent amount and suffered no loss.
He has suffered and his loss will be continued for a period
substantially longer than 6 months, probably for a number of
years. The decision clearly sets out that he was compensated
for loss or injury when it describes the events over the Christ-
mas period and his loss of career potential.

Having considered these submissions, my view is that the
amount of $1,800.00 earned subsequently, should not be off-
set in the circumstances of this matter. There is no fixed rule
concerning offset of monies earned. What the Commission

tries to ensure is that there is not windfall gain by an applicant.
The attitude to compensation has changed since the amend-
ment of the Act to insert the words ‘loss or injury’. The duty
of the Commission is to now look at a circumstance which is
broader than mere compensation for loss of wages. In my view
the limitation on the Commission to not award more than the
equivalent of six months salary provides a statutory limit to
the amount of money to be awarded only. It does not limit the
Commission in any way when assessing an award for loss or
damage for a sum less than that. Also it does not imply that in
all circumstances the amount of compensation or for the loss
of injury should relate to a particular salary period. It is con-
venient for the Commission to nominate a particular salary
period when fixing a compensation but it is no more than a
convenient datum point to assist the Commission in assessing
the amount of compensation that ought to be awarded for loss
or injury.

In the circumstances of this case where the applicant suffers
ongoing damage to his career, I do not think it is appropriate
to reduce the amount awarded for loss or injury by the further
sum suggested by Mr Schapper. The order which I now issue
will provide that the applicant be paid the sum of $9,000.00,
the sum which is agreed between counsel and rounded back to
$9,000.00 for convenience.

Orders now issue.
Appearances:Mr J. Sicard, of counsel, appeared on behalf

of the applicant.
Mr D. Schapper, of counsel, appeared on behalf of the re-

spondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Ian Strover

and

Brooktide Holdings Pty Ltd.

No. 1815 of 1996.

COMMISSIONER J.F.GREGOR.

28 July 1997.

Order.
HAVING heard Mr J. Sicard of counsel who appeared on be-
half of the applicant and Mr D. Schapper of counsel who
appeared on behalf of the respondent, the Commission, pursu-
ant to the powers conferred on it under the Industrial Relations
Act, 1979, hereby orders—

(1) THAT Ian Strover was unfairly dismissed on 4 De-
cember 1996; and

(2) THAT reinstatement is impracticable; and
(3) THAT the respondent pay compensation to the ap-

plicant for loss or injury caused by dismissal and
repudiation of the contract in the amount of
$9,000.00.

(Sgd.) J.F. GREGOR,
[L.S.] Commissioner.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Swan Brewery Co Ltd

and

John Baradziej and Others.

No. 928 of 1995.

COMMISSIONER C.B. PARKS.

22 July 1997.

Reasons for Decision.
By this application the Swan Brewery Co Ltd (the Company)
asks that the Commission dismiss, or that the Commission
refrain from further hearing and determining, 22 individual
applications made to the Commission pursuant to s.29 of the
Industrial Relations Act, 1979 (the Act) wherein that number
of former employees of the Company allege they were un-
fairly dismissed from employment at various dates in July 1993.
Those applications (Nos. 424-445 of 1995) are the subject of
an earlier decision of the Commission where other prelimi-
nary objections to them proceeding were determined via the
present application (76 WAIG 3762).

It is claimed by the Company that the applications made by
the former employees offend against the public interest, preju-
dicial to the Company and therefore the Commission ought
exercise the powers contained in s.27(1)(a)(ii) and (iv) of the
Act. The particulars in support of which are—

“PUBLIC INTEREST
1. The delay in instituting proceedings by the appli-

cants is so inordinate that it amounts in each case to
a dereliction by the plaintiffs of the prosecution of
their claims. In those circumstances it is in the pub-
lic interest that the resources of the Commission not
be either utilised or seen to be utilised in assisting
these applicants.

2. It is in the public interest that claims for unfair dis-
missal be dealt with expeditiously and without delay.

3. By reason of the matters set out below, reinstate-
ment of the applicants would be contrary to public
interest given that the affairs of the respondent have
since been restructured and reinstatement to the ap-
plicants’ former positions would be industrially
impossible.

4. Save for the applicants Richard Edward Gibson,
Derek John Higgins, Frank Matera and Barry Mark
Tomley, the applicants have failed to comply with
orders made in the Industrial Magistrate’s Court on
claims made by those applicants and found to be
vexatious.

5. It is in the public interest that parties in contempt Of
orders of the Industrial Magistrate’s Court should
not be given assistance by the Commission until such
time as those orders have been met.

6. The circumstances of the alleged unfair dismissals
contain the fact that in each case the applicants were
both paid and accepted sums in respect of redundancy
payments, and it is against the public interest that in
these circumstances claims for unfair dismissal
should be entertained by the Commission.

PREJUDICE TO RESPONDENT
7. The inordinate delay taken by the applicants in mak-

ing these applications, has been so prejudicial to the
respondent that it would be either inequitable or un-
conscionable to allow the applicants to proceed, by
virtue of the following facts—

(a) the respondent has completely restructured its
affairs such that there are now no longer any
permanent vacancies to which each of the ap-
plicants could be reinstated;

(b) the respondent has in place plans for opera-
tional change and efficiencies due to
commence imminently, at a cost in excess of
$5M;

(c) the respondent has, since the termination of
the applicants employment engaged in under-
taking a profound cultural change in its
relationship with its current employees which
would be threatened by the force imposition
of the present applicants into that workforce,
in circumstances where it is likely that each
will—

(i) be hostile to the respondent’s manage-
ment; and

(ii) be hostile to those employees currently
engaged in full time employment; and

(iii) be the subject of hostility themselves
from those employees who did not re-
ceive and accept the redundancy pay
outs referred to in paragraph 6 above;

(d) the respondent has restructured its operations
in such a way that the positions of the appli-
cants employed in the warehousing and storing
callings, no longer exist;

(e) to reinstate the applicants in those circum-
stances would be totally disruptive of the
respondent’s present operational structure and
would require the creation of positions which
cannot be justified operationally or financially.

8. It is inequitable that the respondent should face so
many applications and bear the expense of defend-
ing them so long after the event.

9. It is inequitable that the respondent should be re-
quired to obtain and research the necessary evidence
to enable it to deal with the merits of each of the
applications.”

Given the aforementioned particulars, and the bases of the
opposing arguments put to the Commission, some aspects of
the past conduct of the contesting parties are relevant.

At February 1993 the Breweries and Bottleyards Employ-
ees’ Industrial Union of Workers of Western Australia, (the
BBIEU) was aware that a number of positions of employment
with the Company, occupied by its members, would become
redundant at a future date. The BBIEU advised the Company
that several employees, including Messrs B. Barrett, P.
McCathie, M. Rysdyk and Ms P. Donathy parties to these pro-
ceedings, had expressed an interest in being made redundant
on a voluntary basis and hence have their employment ended.
In May 1993 the Company informed the BBIEU that it ac-
cepted the first three of the aforenamed, and others not relevant
here, as those to be made redundant and that such was ex-
pected to occur at the end of August 1993. Counsel for the
Company asserts that in July 1993 Messrs Barrett, McCathie,
Rysdyk and another, Mr P. White, voluntarily accepted being
made redundant and the cessation of their employment. That
has not been challenged by the opposing Counsel. The affida-
vit of Mr J.T. Wynn, sworn 2 November 1995, states that the
respondents, save for Edward Richard Gibson (I assume this
reference to mean either Edward John Gibson or alternatively
Richard Edward Gibson), were eligible to be members of the
BBIEU. Whether they were all members of the BBIEU at Feb-
ruary 1993, or not, each was an employee at that time and
consequently I am sure they would have been aware that some
redundancies were to occur later that year.

During the course of July 1993 the employment of the 22
respondents was terminated by the Company and each of them
received a monetary payment on account of having been made
redundant to the requirements of the Company. So far, there is
no evidence that all the respondents had the foreknowledge
that they were to be made redundant in July 1993, before that
occurred. The affidavit of Mr J. Baradziej, sworn 27 February
1996, expressly declares that he was not so aware and, to the
contrary, states that shortly before he had been lead to believe
his employment was secure. For the purposes of this prelimi-
nary matter I therefore conclude that, other than for Ms Donathy
and Messrs Barrett, McCathie, Rysdyk, and White, the other
respondents were unaware that they were to become redun-
dant until advised in July 1993.

It is the testimony of Mr H.F. Kruenert, a respondent, that at
July 1993 he was a member of the BBIEU and being dissatis-
fied with the termination of his employment by the Company,
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he and a group of other dissatisfied former employees requested
that the BBIEU assist them to pursue their grievances. The
BBIEU is said to have informed that group to the effect that
they could challenge being made redundant. Although, the
BBIEU thereafter acted for the group of former employees
and held several meetings with management of the Company
on their behalf, the group concluded that the BBIEU had failed
them. When the BBIEU last pursued matters with manage-
ment, what relief was sought, and when the group decided to
end the role of the BBIEU, is not evident. What is evident is
that that group abandoned the BBIEU in or about June 1994
and then sought advice and assistance elsewhere. The reason
for adopting this course was partly because the BBIEU, un-
like other unions which had acted for their members whose
employment had also been terminated for the same reason,
did not commence an action before this Commission and seek
a remedy to their grievances as those other unions did. I here
note that the matters involving those other unions were con-
cluded by the Commission in August 1993.

Also according to the witness, in or about June 1994, “they”
obtained advice from representatives of another union, and
subsequently from the firm of solicitors now representing the
respondents in this matter. One of whom, if not both, advised
them that they could seek a remedy via s.83, or s.29, of the Act
ie either before the Industrial Magistrates Court or this Com-
mission pursuant to the respective sections of the Act, but that
action pursuant to s.29 was less likely to succeed. Late June
1994 summonses were issued to the Company upon plaints
before the Industrial Magistrates Court pursuant to s.83 of the
Act, made by the present respondents, excluding Messrs R.E.
Gibson, D.J. Higgins, F. Matera and B.M. Tomley.

A preliminary hearing was conducted by the Industrial Mag-
istrate and the charges were heard nominally re Ms R.S.
Gladwell. The Reasons for Decision of His Worship were de-
livered 21 December 1994 (75 WAIG 139) and he there
dismissed each complaint, after having identified that the task
before him had been—

“... to determine if the Complaint herein discloses a cause
of action. It is alleged that the Defendant breached an
industrial award by failing to pay the Complainant vari-
ous sums of money due to her under an Agreement
registered in the Commission as an award, after the De-
fendant had terminated the employment of the
Complainant when the Defendant had no lawful right
under the award to terminate that employment.”

His Worship later held that “...the actions were brought frivo-
lously or vexatiously: they had no chance of success” and
awarded costs against the complainants (75 WAIG 1949).

In early December 1994 Mr H.F. Kruenert wrote to the Hon.
Minister for Labour Relations; Works; Services; Multicultural
and Ethnic Affairs and sought his assistance. A written reply
was given by the Hon. Minister in mid December 1994 where,
among other things, Mr Kruenert was advised that he had the
right to lodge an application in the Commission pursuant to
s.29 of the Act.

The applications which the Company would now have the
Commission dismiss (Nos. 424-445 of 1995, made pursuant
to s.29 of the Act) were filed in the Registry of the Commis-
sion on 12 April 1995.

The gravamen of the argument by Counsel for the Company
is that—

• In or about February 1993 the respondents were
aware that redundancies were a possibility later that
year and that several of the respondents in fact vol-
unteered to have their employment terminated.

• The employment of the respondents terminated in
July 1993 and—

• each of them received generous severance pay-
ments as a consequence of being made
redundant, the cheques in payment of which
they accepted and negotiated;

• notwithstanding that the respondents were
members of the BBIEU, and therefore had the
opportunity to seek advice as to the means they
may pursue grievances, they did not commence
their personal actions alleging they had been
unfairly dismissed until April 1995;

• although the majority of respondents com-
menced actions before the Industrial
Magistrate’s Court in June 1994, those actions
did not raise allegations of unfair dismissal but
in effect were mounted on the different premise
that the Company had acted in breach of an
Industrial Agreement, in that the Company
wrongfully dismissed the respondents prior to
the expiration of the Agreement, and thereby
failed to pay to them monies for the life of
that Agreement.

• The applications made to the Commission by those
former employees who commenced actions before
the Industrial Magistrate’s Court constitute an abuse
of process.

• The respondents did not raise with the Company the
allegation of unfair dismissal until April 1995 that
being almost two years after their employment ended.
Further, at the date of the instant proceeding, in ex-
cess of 3 years had passed, and additional time will
pass before the applications are heard and determined
conclusively.

• In July 1993 the Company put in place new work
arrangements and processes that were to be later
complimented with additional changes. The Com-
pany has since ordered its affairs accordingly and
implemented changes which will be followed with
further planned change.

• Persons no longer employed by the Company who
had been involved in the implementation of the al-
tered system occasioning the redundancies are no
longer employed by the Company and are not read-
ily available to provide material information
regarding the claims made.

• There is unrefuted evidence that the area of opera-
tions from which the respondents were made
redundant is conducted by Logistic Distribution
Management Pty Limited, a business contracted to
the Company, and therefore were any of the respond-
ents to be reinstated in employment, that would cause
them to be engaged elsewhere in the operations of
the Company and result in the unreasonable dismissal
of employees they would displace.

• The respondent have not acted with expedition. There
has been an inordinate delay before their actions were
commenced before the Commission, and the delay
will be substantially greater before they are heard
and determined. A delay of such magnitude is con-
trary to the public interest and would be prejudicial
to the respondent if required to defend actions so far
distant from the date at which the cause of action
arose. These being principles applied by the Com-
mission in deciding the matters Bharathan
Kangatheran v. Boans Limited (67 WAIG 1112),
Michael C Johnston v. Wesfarmers Ltd (70 WAIG
2434), Malcolm James Reid v. Cyprus Gold Australia
Corporation (70 WAIG 3778), D Bradford v. Greater
Union Screen Entertainment Pty Ltd (71 WAIG 754),
Ashley Swinden v. Vessey Chemicals (W.A.) Pty Ltd
(71 WAIG 766), Michael David Burden v. National
Permanent Management Services Pty Ltd (72 WAIG
1157), Trevor Bain Taylor v. SGS Australia Pty Ltd
(73 WAIG 3483), Roy MacNamara v. Robert Geoffrey
Baker t/a Bob’s Lawn and Garden Service (74 WAIG
2387), and W Jose v. Milne Feeds Pty Ltd (76 WAIG
2459), it is argued.

Counsel for the respondents conceded that a delay in the
making of an application may be fatal to the application but
submitted that—

• To find that a claim ought not proceed by reason of
delay is a serious matter and the Commission need
consider the circumstances and reason for the delay.

• The Commission is bound to act having regard for
equity, good conscience and substantial merit, with
regard for the interests of the persons directly con-
cerned.
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• Recentness of a dismissal, relative to the making of
an application, is not itself a necessary qualification
and each case should be decided upon its own facts.

• The public interest is best served if unfair dismissal
claims are dealt with expeditiously but the reason
for expedition is not to impose a time limit on appli-
cations for reinstatement and any limit ought not act
as an instrument of injustice.

• The Company is aware that the respondents have
been seeking to pursue the matters of their dismiss-
als from the time they occurred, firstly through the
BBIEU, then through the plaints in the Industrial
Magistrates Court, and finally by way of their appli-
cations made pursuant to s.29 of the Act and hence
the practical element of delay is somewhat less than
the twenty-one months that passed between the dis-
missals and the making of applications to the
Commission. And, given there has been ongoing
action by the respondents, the Company suffers no
prejudice in that the Company has known of the likely
need to address the dismissals and related matters.

• Although reinstatement to the same positions of
employment formerly held by the respondents may
no longer be possible, their aptitude, skills and ex-
perience with the Company, makes their placement
in similar positions easily achievable.

• Any prejudice to the Company is outweighed by that
which would be suffered by the respondents were
their applications to be prevented from proceeding
in view of their undue stress, loss of pride, humilia-
tion and the social and financial impact upon them.

• And, in support of the arguments offered, relied upon
the decisions in the matters of, Kenneth Joseph
Foseberry v. Mt Newman Mining Co Pty Limited (68
WAIG 1882), Trevor Bain Taylor v. SGS Australia
Pty Ltd (supra), Garth Jackson v. Alco Pty Ltd (72
WAIG 2835), and Spicer v. Clifford (1979 AR NSW
273).

The majority of the authorities raised before the Commis-
sion are decisions made by the Commission which dismiss
applications where there had been a delay by the applicants in,
either the commencement of their applications after dismissal,
or the prosecution thereof. I distil from these that the failure of
a former employee to commence an application reasonably
proximate to the date of dismissal may create a prejudice to
the employer so unconscionable that the Commission will
exercise its discretion not to allow the applications to proceed.
Elements which have been held to contribute to the weight of
prejudice are that with the lapse of time recollections of mat-
ters leading to, or associated with, the dismissal are likely to
be less accurate or that the persons with material knowledge
may no longer be available to evidence what took place. Fur-
ther, that events move on, and the employer having no reason
to think otherwise, may have proceeded to make and imple-
ment business decisions which have the potential to be
adversely affected if the former employee is required to be
returned to the workforce. And, further again, there is a time
after which the employer is entitled to believe that a dismissal
which has been effected ought not be called into question. In
the bulk of these decisions a major factor mitigating against
an application being allowed to proceed has been the prejudi-
cial consequences arising from the particular nature of the
remedy the Commission was empowered to order ie the rein-
statement or re-employment of the former employee.

Counsel argued the case for the Company on the premise
that the nature of the order the Commission is empowered to
make, were it to decide that the respondents had been unfairly
dismissed in July 1993, is, notwithstanding amendments to
s.23A of the Act since that time, limited to directing the rein-
statement or re-employment of the respondents.

Section 23A was enacted by amending legislation (No. 15
of 1993, s.7) and operated from 1 December 1993. Subsection
(1) thereof prescribed, for the first time in express terms, the
power of the Commission to order reinstatement or re-em-
ployment. Subsection (3) of the new section clothed the
Commission with a new and additional power. This being the
power to award compensation to a former employee as an al-
ternative to reinstatement or re-employment, but limited to

the situation where an employer ordered to reinstate or re-
employ a former employee does not comply with that order
and where, upon a further application, the Commission de-
cides to revoke such order. A Maximum amount of monetary
compensation being prescribed by sub-s.(4).

The Industrial Legislation Amendment Act 1995 (No. 1 of
1995), operative from 9 May 1995, per s.42(1), amended s.23A
by inserting in sub-s.(1), the following paragraph (ba)—

“(ba) subject to subsections (1a) and (4), order the em-
ployer to pay compensation to the claimant for loss
or injury caused by the (harsh, oppressive or unfair)
dismissal.”

(italics wording added)
Subsection (1a), that which is referred to in sub-s.(1)(ba),

was introduced at the same time and prescribes that the Com-
mission is not to make an order under sub-s.(1)(ba) unless
satisfied that reinstatement or re-employment is impractica-
ble. In addition sub-s.(4) was also amended to include a
reference to the new (1)(ba) so as to make an order for mon-
etary compensation made under sub-s.(1)(ba), like one made
under sub-s.(3), also subject to the monetary limit prescribed
within sub-s.(4).

At s.42(2) the Industrial Legislation Amendment Act 1995
contains the following transitional provisions relating to s.23A
of the Act—

“(2) Section 23A of the principal Act as amended by this
section applies to an in relation to—

(a) any claim made under the principal Act after
the coming into operation of this section; and

(b) any claim that was made under the principal
Act before the coming into operation of this
section and has not been heard and determined
under the principal Act.”

It is my understanding that Counsel for the Company has
implied that the nature of sub-s.(3), of s.23A, is such that it
establishes compensation as a substantive right and therefore,
according to settled law, that right does not extend to the re-
spondents whose rights are limited to that which was allowed
by the Act prior to the introduction of s.23A. And, that the
enactment of sub-s.(3) being so limited in its effect, similarly
limits the right to the more general remedy of compensation
later introduced by sub-s.(1)(ba).

It is apposite that I recapitulate a little. The alleged unfair
dismissal of the respondents occurred during July 1993 and
their related applications were filed in the Registry of the Com-
mission in April 1995. Those applications (Nos. 424-445 of
1995), which the Commission has held were validly com-
menced before the Commission (76 WAIG 3762), were
therefore made subsequent to the introduction and operation
of s.23A on 1 December 1993. On my reading of s.23A, as it
stood prior to its amendment and expansion regarding com-
pensation from 9 May 1995, had the Commission determined
that a former employee was unfairly dismissed the primary
remedy the Commission was empowered to order was rein-
statement or re-employment. Hence, to that extent, the primary
remedy that a former employee might seek and the Commis-
sion was empowered to order remained unchanged.

As observed earlier sub-s.(3), of s.23A, introduced the power
for the Commission to award compensation but limited to the
advent of a particular occurrence. From the date that sub-s.(3)
had effect, ie 1 December 1993, a decision made by the Com-
mission ordering the reinstatement or re-employment of a
former employee, if not met with compliance by the cited
employer, creates a cause of action. In my view such is a new
cause of action after 1 December 1993, therefore separate and
unconnected with the original cause of action, and one which,
subject to an application to the Commission, may result in a
revocation of the order not complied with and the issue of a
new order requiring the payment of monetary compensation.

Subsection (1)(ba), empowers the Commission to order com-
pensation as an alternative remedy to reinstatement or
re-employment, at first instance, and subject to the satisfac-
tion of criteria different to that described by sub-s. (3). The
subsection, and the complementary prescriptions per sub-
ss.(1a) and (4), had effect from 9 May 1995, the date of Royal
Assent, however their practical application is that prescribed
by s.42(2) (supra). The preamble and paragraph (b), of
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sub-s.(2), of s.42, prescribe that s.23A as amended by sub-
s.(1), of s.42, ie re sub-ss.(1)(ba), (1a) and (4) of s.23A—

“.... applies to and in relation to ..... any claim made un-
der the principal Act before the coming into operation of
this section and has not been heard and determined....”

The 22 material applications (Nos. 424-445 of 1995) each
contain claims made under the Act (ie the principal Act) in
April 1995, and therefore prior to 9 May 1995. They have not
been “heard and determined”, that is they, have not been dealt
with and concluded by the Commission and therefore clearly
fall within the description contained in s.42(2).

The words of s.42(2) contain no reference to, and therefore
they are not conditioned by, the date at which the cause for the
applications arose, ie prior to the original enactment of s.23A.
Further, as earlier observed, the power to grant compensation
pursuant to s.23A, under sub-s.(1)(ba), is quite different to
and in no way dependent upon the powers under sub-s.(3).
Both are separate and distinct heads of power. The exercise of
the power to order the payment of compensation at first in-
stance is in no way fettered by the operation of s.23A as it was
when introduced. Hence I conclude that that power prescribed
by sub-s.(1)(ba) may be exercised in the disposition of the 22
applications and monetary compensation may be awarded as
an alternative to reinstatement or re-employment, where the
latter is found to be impracticable.

The construction of s.23A, of the Act, clearly continues to
prescribe reinstatement or re-employment as the primary rem-
edy for an unfair dismissal. However, as I have found, it is no
longer to only remedy and there is provision to consider the
secondary and alternative remedy of monetary compensation
where the primary remedy is held to be “impracticable”. That
such be recognised as a secondary remedy available to the
Commission in the disposition of a matter, is reinforced by a
further amendment to s.23A this year (No 3 of 1977) which
introduced the separate and additional power to deal with com-
pensation where the employer party involved has agreed to
that course. No such agreement has been notified in relation to
the matters presently under consideration. I therefore return to
consider the earlier mentioned condition precedent to the con-
sideration of compensation. The term “impracticable”, I am
satisfied, has been selected to describe what is either not capa-
ble of being given effect, or alternatively, is patently
undesirable. Hence I conclude that where there is the potential
to find that a former employee was unfairly dismissed but there
are matters which appear to mitigate against reinstatement or
re-employment, and that includes the likes of consequential
prejudice to the employer which would render such a course
patently undesirable, the test of impracticability begs consid-
eration. Therefore, unless there is some other reason why an
application alleging unfair dismissal should not be allowed to
proceed, the option to pursue the alternative of compensation
ought remain afoot and be heard and determined according to
the requirements of s.26 of the Act.

The respondents have a collective interest with their appli-
cations. However, notwithstanding that the applications arose
from dismissals effected in common, they are individual ap-
plications. Whether any one dismissal was unfair will
ultimately depend upon an assessment of the common and in-
dividual circumstances relevant to each respondent. That they
are individual applications, and ought be subject to separate
consideration, is also apparent from the differences which are
pleaded as the grounds of unfairness.

At July 1993 the BBIEU was involved with the grievances
of its members who it seems were made up all but one of the
respondents. The BBIEU is a body versed in the industrial
relations system and the role of this Commission, further it is
a body that its members knew had access to, and obtained
advice from, a firm of solicitors when appropriate, and hence
diligent members could have sought out all courses of action
open to them. Whether the member respondents were alerted
to their rights to commence individual actions via s.29 of the
Act regarding alleged unfair dismissals is not known to the
Commission. By August 1993 other unions had achieved re-
sults through the aegis of the Commission in relation to for
their members also made redundant however, notwithstand-
ing that outcome, and given the failure of he BBIEU to act
similarly, the respondents first made alternate enquiries in June
1994, virtually twelve months after their dismissals. The

advice then received made the respondents aware that two
courses of action were open to them. Although they may have
commenced two separate but concomitant actions they elected,
albeit upon advice, to commence just the one type of action
pursuant to s.83 of the Act alleging they had been wrongfully
dismissed.

What was before the Industrial Magistrate was the question
whether the material dismissals offended against the law as
prescribed by the Industrial Agreement which had applied
during the employment. Had the Industrial Magistrate found
there had been wrongful dismissals his remedial power is lim-
ited to ordering that the company pay to the respondents that
were party thereto, whatever monies the Company had failed
to pay according to that required by the relevant law. There is
no power with the Industrial Magistrate to order that a former
employee be reinstated or re-employed by the Company. Hence
the nature of the matters before the Industrial Magistrate pro-
vide no inkling to the Company of a possible need to muster
and maintain records, statements and information generally of
the kind appropriate to defend a subsequent allegation that the
dismissals had been unfair. Nor did those matters raise the
potential for reinstatement to be considered and awarded and
the first indication of such a possibility surfaced with the ap-
plications commenced before the Commission.

In mid December 1994, Mr H.F. Kruenert, was informed by
the Minister for Labour Relations; Works; Services;
Multicultural and Ethnic Affairs, in writing, that he was enti-
tled to commence an action pursuant to s.29 of the Act. This
advice was given in reply to a letter from Mr Kruenert which
purported to speak for aggrieved former employees of the
Company. I therefore think it probable that the contents of the
reply received by Mr Kruenert were also conveyed to the other
respondents at or about December 1994. Notwithstanding this
being the second occasion that the respondents were informed
they could commence such an action they did not act with
alacrity but allowed a further four months to pass until mid
April 1995.

The tardiness of the respondents has deprived the Company
of the chance to have the claims determined shortly following
upon the dismissals when all the relevant information was likely
to have been readily available and at which time the effects of
any results could have been considered in subsequent plan-
ning, and changes, to manning and operations. If there is some
chance that the actions before the Industrial Magistrate could
be said to have provided an inkling that unfairness of the dis-
missals was an issue that would not assist Messrs R.E. Gibson,
D.J. Higgins, F. Matera and B.M. Tomley as they were not
parties to the actions before the Industrial Magistrate. The first
indication that they, as individuals, disputed their dismissals
was upon the filing of their applications in April 1995 ie some
21 months after the date of their dismissals. That these four
respondents did not commence any action until this time sug-
gests to me that they did not initially have any major concern
with the circumstances of their dismissal and the allegation of
unfairness has come as an afterthought prompted by the ac-
tions of the other respondents. Given the circumstances
associated with the dismissals of Ms Donathy and Messrs
Barrett, McCathie, Rysdyk and White their bone fides is also
questionable. They had been accepted by the Company as vol-
unteers. Their dismissals had been unconditionally sanctioned
and effected on one date several days prior to the dismissals of
all the other respondents.

Section 29 of the Act was amended in 1993 (No. 15 of 1993)
and thereafter operated so as to require that an action alleging
unfair dismissal was required to be commenced within 28 days
of any such dismissal occurring from 1 December 1993 on-
ward. Prior to this date, and subsequent thereto in relation to
any earlier dismissal, the periods beyond the date of a dis-
missal which the Commission has not allowed actions to
proceed have been discretionary decisions guided by the broad
requirements of s.26 of the Act. The Parliament has now leg-
islated a time limit which is absolute. That, together with the
limited length of the time allowed, is a clear indication that
Parliament views it to be in the public interest and equitable
for allegations of unfair dismissal is to be made and dealt with
expeditiously, and then on the basis that the primary remedy
ought be reinstatement or re-employment.

It is now four years since the respondents were dismissed,
and notwithstanding that part of the delay in the 22
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applications being heard as to their substance has not been
caused by the respondents, the overall time lapse is to great,
they are stale, events have moved on, memories are likely to
be less than accurate. It would be prejudicial to the Company
were it now required to mount a defence to the allegations
made, especially so given that managers involved in the re-
dundancy process are no longer employed by the Company.

It is my view that each of the 22 applications ought be con-
cluded and that I will give effect thereto by orders for their
dismissal.

Appearances: Mr H.J. Dixon (of Counsel) and with him Mr
D. Sash (of Counsel) appeared on behalf of the applicant.

Mr H. Sklarz (of Counsel) appeared on behalf of the re-
spondents.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Swan Brewery Co Ltd

and

John Baradziej and Others.

No. 928 of 1995.

22 July 1997.

Order.
HAVING heard Mr H.J. Dixon (of Counsel) and with him Mr
D. Sash (of Counsel) on behalf of the Applicant and Mr H.
Sklarz (of Counsel) on behalf of the Respondent, the Com-
mission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—

THAT application No. 424 of 1995, John Baradziej v.
The Swan Brewery Co Ltd be and is hereby dismissed.

THAT application No. 425 of 1995, Brian Keith Barrett
v. The Swan Brewery Co Ltd be and is hereby dismissed.

THAT application No. 426 of 1995, Wayne Terence
Churchill v. The Swan Brewery Co Ltd be and is hereby
dismissed.

THAT application No. 427 of 1995, Gerald Coyle v.
The Swan Brewery Co Ltd be and is hereby dismissed.

THAT application No. 428 of 1995, Pamela Jane
Donathy v. The Swan Brewery Co Ltd be and is hereby
dismissed.

THAT application No. 429 of 1995, Edward James
Gibson v. The Swan Brewery Co Ltd be and is hereby
dismissed.

THAT application No. 430 of 1995, Richard Edward
Gibson v. The Swan Brewery Co Ltd be and is hereby
dismissed.

THAT application No. 431 of 1995, Roberta Gladwell
v. The Swan Brewery Co Ltd be and is hereby dismissed.

THAT application No. 432 of 1995, Colin Haim-
Saunders v. The Swan Brewery Co Ltd be and is hereby
dismissed.

THAT application No. 433 of 1995, Derek John Higgins
v. The Swan Brewery Co Ltd be and is hereby dismissed.

THAT application No. 434 of 1995, Stephen Paul
Johnson v. The Swan Brewery Co Ltd be and is hereby
dismissed.

THAT application No. 435 of 1995, Horst F. Kruenert
v. The Swan Brewery Co Ltd be and is hereby dismissed.

THAT application No. 436 of 1995, Philip John
McCathie v. The Swan Brewery Co Ltd be and is hereby
dismissed.

THAT application No. 437 of 1995, Paul James Mackay
v. The Swan Brewery Co Ltd be and is hereby dismissed.

THAT application No. 438 of 1995, Frank Matera v.
The Swan Brewery Co Ltd be and is hereby dismissed.

THAT application No. 439 of 1995, Thomas Morrison
v. The Swan Brewery Co Ltd be and is hereby dismissed.

THAT application No. 440 of 1995, Terence Samuel
Pescod v. The Swan Brewery Co Ltd be and is hereby
dismissed.

THAT application No. 441 of 1995, Michael John
Rysdyk v. The Swan Brewery Co Ltd be and is hereby
dismissed.

THAT application No. 442 of 1995, Darryl Lawrence
Smith v. The Swan Brewery Co Ltd be and is hereby dis-
missed.

THAT application No. 443 of 1995, Kenneth Delwin
Thygesen v. The Swan Brewery Co Ltd be and is hereby
dismissed.

THAT application No. 444 of 1995, Barry Mark Tomley
v. The Swan Brewery Co Ltd be and is hereby dismissed.

THAT application No. 445 of 1995, Bradley Michael
White v. The Swan Brewery Co Ltd be and is hereby dis-
missed.

(Sgd.) C.B. PARKS,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Shan Maree Walker

and

Phoenix Holden Pty Ltd.

No. 671 of 1997.

7 July 1997.
Reasons for Decision. (extempore)

SENIOR COMMISSIONER: This is an application brought
by the Applicant, who was formerly employed by the
Respondent as an after market salesperson. The Respondent,
as is common ground, was involved in the motor trade business,
retailing amongst other things, motor vehicles, both new and
second hand. The Applicant’s task was to sell products such as
rust care packs and motor vehicle security systems to those
who had purchased cars from the Respondent.

The Applicant was first employed on 24 September 1994.
Her employment came to an end on or about 25 March 1997.
She was employed at all materials times on the basis of a $250
a week retainer and a commission, which was in the order of
10 per cent or thereabouts on the after care products that she
sold. Shortly before her dismissal she went on three weeks’
annual leave. When she returned she was called into the
Respondent’s new car manager’s office and told that she was
being transferred from her job as an after market salesperson
for the Holden part of the Respondent’s business to its Jeep
agency, which was nearby. She objected to that occurring
because she saw it as resulting in a significant loss of income.
She says, that previously when someone else had the job, they
had earned little or no money, as a result of which she was
given the responsibility of after market sales of both Holden
cars and for Jeeps.

She complained about the transfer and was handed a letter
which, amongst other things, suggested that over the last few
months her “performance levels had dropped considerably”;
that “on a number of occasions” she had been spoken to about
the required performance level in her position; and although
“some improvement has always been obtained” following those
discussions, the Respondent was at a stage where it was
necessary to review its operational performance, and in the
circumstances it had no option but to transfer the Applicant
out of the position she was occupying to the position of Jeep
car care salesperson.

Whilst the Applicant had been on leave, the Respondent had
employed another person to act in her stead. That person, a Mr
Menhenett, is said to have performed well in the job, and indeed
the evidence adduced from these proceedings by the
Respondent in support of its case is that he did remarkably
well in his generation of sales by comparison to the Applicant.
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The Applicant denies that at any material time before
receiving the letter of 25 March last that she was warned, or
otherwise informed that her performance was less than
satisfactory, except on one occasion. That was in August 1995
when she received a written warning suggesting, amongst other
things, that she needed to increase her sales figures. On that
occasion, she wrote to the Respondent’s new car manager
denying that she had any shortcomings in that respect, as indeed
in the others which were drawn to her attention, but
acknowledged “that there is always room for improvement”
which she endeavoured to do.

As Mr Beedham, agent for the Respondent, in my view has
rightly said, the matter really turns on the question as to whether
or not the Applicant was adequately warned of her
shortcomings before she was dismissed. As to that there is a
degree of conflict in the evidence. As I have said, the Applicant
says that, although from time to time her sales figures were
mentioned to her, they were not mentioned in any formal sense
as if to require her to improve. On the other hand, the
Respondent’s new car manager, Mr Russell, says that on a
number of occasions he met with her to discuss the need for
her to improve the figures. Furthermore, he says that on some
occasions he met with her in the presence of Mr Lawrence,
the Respondent’s managing director, to discuss the matter.

It is beyond question that the contemporary law of
employment requires that where an employee is to be dismissed
for reasons associated with poor or unsatisfactory performance,
the employee should be warned that there was a distinct
possibility of dismissal on those grounds and be given a fair
opportunity to improve his or her performance.

In the present circumstances, although the dismissal appears
to have followed the Applicant’s rejection of the offer of a
transfer, I am quite satisfied and find that, in essence, she was
dismissed because of her unsatisfactory performance. The offer
of a transfer was, as the Respondent by its own letter suggests,
to a new position, a position different from that for which she
was originally employed. I consider it to have been fair and
reasonable for the Applicant to have taken the view that she
was not bound to accept that position because, on the balance
of probabilities, it was right for her to assume that the earnings
in that job would have been significantly less than what she
was earning in her present job. I accept it to be the case, as she
testified, that a previous occupant in the job failed to get
sufficient income from it and, as a result, that task was made
part of her duties. Furthermore, I accept that the income from
her task represented only 25 per cent of her commissions. Thus
I consider it is fair for her to assume that there would have
been a significant diminution in her earnings. Mr Beedham
suggested that the figures which were subsequently earned by
Mr Menhenett showed that that might not have been the case,
but in my view it is all very easy to be wise after the event.
The facts at that time were that the job was not sufficient to
sustain a living for one person.

Where there is a conflict in the evidence, I accept the
Applicant’s evidence in preference to the evidence which
conflicts with hers. She struck me as being a level headed
individual with an accurate view of the events. What, in the
final analysis leads me to suspect that the evidence of Mr
Russell might not be as reliable as it first appeared is his
evidence that he remembers well the incident about the
reference to the Applicant being a “bad apple”. He suggested
that that matter was not raised by him, but by the Applicant
and a fellow employee. That fellow employee, Ms Rustand,
gave evidence. She impressed me as being a truthful witness.
She is now no longer an employee of the Respondent and I do
not think showed any grudge towards it. Indeed, in fairness,
nor do I believe did the Applicant. What the Applicant says
about the “bad apples” was corroborated by the witness
Rustand. That leaves me to feel that my initial impression of
the Applicant as a reliable witness was in fact correct.

In the circumstances, I accept her evidence that she was not
formally spoken to about her sales figures in the context of
there being a real need for them to improve. Rather, the matter
was simply mentioned to her in a casual way, as she suggested.
Furthermore, I consider it more than passing strange that
although in 1995 it was thought necessary to reduce concern
regarding her unsatisfactory performance in this respect to a
written warning, nothing more seems to have been done for

almost 18 months, when she was given the letter to which I
have referred, on the day when she was dismissed.

I suspect that the position is, as Mr Lawrence put it, that
whilst the Applicant was on leave, the Respondent found in
Mr Menhenett an employee who was able to carry out the
tasks once performed by the Applicant more profitably and
with a better record than the Applicant. In the circumstances
the Respondent wanted to keep him in the position rather than
the Applicant. That, of course, necessitated its removing the
Applicant to another position, as it attempted to do. Again, I
think it is not without significance that on her first day back
the Applicant discovered that, to all intents and purposes, Mr
Menhenett had taken over the office with his computers and
the like, and that steps were taken to remove her. My suspicion
is that the letter of 25 March last which suggested that she had
performed badly and had been spoken to about her inadequate
performance was little more than a ruse.

It cannot be denied that the Respondent has a right to
terminate the employment of any of its members of staff who
do not perform as well as others, but the law requires, as I
have pointed out to Mr Beedham, that before that occurs that
the Applicant be given a fair opportunity to improve her
performance. That was not done. At no stage was she given
any of the detailed figures as to what she should have done. In
that respect, I accept her evidence. It is all very well after the
event to produce the figures, but that should have been done
before hand.

In all the circumstances, I consider that the Applicant was
unfairly dismissed. She received what the modern law regards
as less than “a fair go all round”. The question then is to consider
what should be done by way of a remedy. The primary remedy
under the Act is reinstatement. It is not right that employees
come to the Commission expecting a monetary handout rather
than be reinstated in their employment. Indeed, the Industrial
Relations Act 1979 requires that only if it is impracticable to
reinstate should the employee not be reinstated, or unless the
employer agrees that she should not be reinstated, even if it is
practicable. In this case, I think it is fair to say that the
Respondent does not regard the Applicant as a satisfactory
performer. In all the circumstances, I am satisfied, at least on
balance, that in a commercial sense it is really not practicable
for her to be reinstated.

Having so concluded, it is necessary to consider then whether
or not the Applicant should be compensated for her dismissal
and if so, what the magnitude of that compensation should be.
She suggests that she should be compensated in the order of
approximately $10,000. She says that when she first took on
the job she was put on probation for three months and she
suggests that the same should have happened on this occasion.
In my view, that is unrealistic. The Applicant had been an
employee for about two years and she cannot reasonably expect
another trial period of the same magnitude. Nonetheless, she
is entitled to a fair opportunity to try and show that she was an
adequate performer, if indeed she was performing badly. On
the figures adduced in these proceedings, even taking into
account that the Respondent appears to have had a “main event”
to sell vehicles, it is at least arguable on the figures that her
performance levels did not drop “considerably”, as the
Respondent asserts, in recent months. Indeed, if they did drop,
it is arguable that they dropped little. In any event, the Applicant
is entitled to a fair opportunity to prove her worth. In the
circumstances, I think that ought to be a period in the order of
two months. It must also be acknowledged by the Applicant
that the potential for future employment with the Respondent,
having regard to the performance of Mr Menhenett was, at
best, dubious and that is also another factor that needs to be
taken into account. Taking that into account, given that she
had already been paid for two weeks, I consider that she ought
to be entitled to compensation in the order of approximately
$4,200. I calculate that this way. I consider that her average
income over the period in question was in the order of $900
rather than, as she suggested, $1,000. As I put to Mr Crossley
in the course of his submissions, a significant part of the
Applicant’s income depends upon what is called a “main
event”. There was not a main event in the three months that
followed her dismissal. There should, therefore be some
discount to her average earnings. Also during the period of her
unemployment, on her evidence, she received in the order of
$200 a week by way of unemployment benefits, which needs



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 204377 W.A.I.G.

to be taken into account, as of course does the payment for
two weeks’ notice. That, on my assessment produces a figure
of $4,200.

For the reasons I indicate to the parties that I would be
prepared to make an order based on the finding that the
dismissal was unfair and that it is impracticable to reinstate
the Applicant, that the Applicant should be paid by the
Respondent the sum of $4,200 by way of compensation for
her unfair dismissal, as I have found it to be.

Appearances: Mr T.C. Crossley as agent for the Applicant
Mr J.C. Beedham as agent for the Respondent

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Shan Maree Walker

and

Phoenix Holden Pty Ltd.

No. 671 of 1997.

7 July 1997.
Order.

HAVING heard Mr T.C. Crossley as agent for the Applicant
and Mr J.C. Beedham as agent for the Respondent, the
Commission pursuant to the powers conferred on it by the
Industrial Relations Act, 1979, hereby—

(1) DECLARES that the Applicant was unfairly dis-
missed by the Respondent from her position as after
market salesperson on or about 25 March 1997.

(2) DECLARES that reinstatement of the Applicant in
her former employment is impracticable.

(3) ORDERS that the Respondent pay to the Applicant
the sum of $4,200 as and by way of compensation
for the Applicant’s unfair dismissal within 28 days
from this date.

(Sgd.) G. L. FIELDNG,    
[L.S.] Senior Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Robert Kenneth Wallis

and

Attorney General.

No. 137 of 1997.

COMMISSIONER J.F.GREGOR.

8 July 1997.
Reasons for Decision.

THE COMMISSIONER: On 22 January 1997, Robert Kenneth
Wallis (the applicant) applied to the Commission for orders
pursuant to Section 29 of the Industrial Relations Act, 1979
(the Act) on the grounds that at the conclusion of the contract
of service with the Attorney General, he was entitled to out-
standing benefits not being benefits under an award or order
of the Commission. The benefits were said to be benefits which
arise by the application of Regulation 6(1) of the Prisons Regu-
lations 1982, by which the applicant says he is entitled to one
month’s pay in lieu of notice at the conclusion of the contract
of employment. He also claimed interest on the amount owed
at the rate of 5%. In total the claim for outstanding wages and
interest is $3,747.66.

The Commission was told the historical background to this
claim is that in 1978, Mr Robert Wallis applied for a position
as a Prison Officer in the Western Australian Prison Service.
After an interview he was appointed to a training course which

was conducted at Wooroloo Prison. The purpose of the course
was to introduce prospective prison officers to the regime they
would experience in the performance of their duties. It was
also to familiarise officers with the contents of the Prisons Act
particularly Sections 2 through to 12. According to Mr Wallis
those sections outlined conditions and certain aspects of the
duties and entitlements. Mr Wallis stated that the act and regu-
lations were also discussed because they specified the
fundamental obligations of a prison officer. At the conclusion
of the course he undertook an examination on the Prisons Act,
the Prison Regulations and the Directors Rules.

Mr Wallis commenced employment as a probationary prison
officer in September 1978. The chronology then moved to 1992
when Mr Wallis was a senior prison officer in charge of the
Remand Section at Bunbury Regional Prison. During a cell
assault he was injured and suffered severe back pain. He later
had an operation for a lumbar canal stenosis and appeared be-
fore a medical board to determine whether or not he was
physically capable of performing the duties of a prison of-
ficer. As a result of his appearance before the medical board
on 13 December 1995, Mr Wallis received a letter from his
employer which read as follows—

“Dear Mr Wallis

RETIREMENT ON THE GROUNDS OF ILL
HEALTH—PRISON REGULATION 5

Your application to retire from the Ministry on the grounds
of ill health is approved. The effective date of your retire-
ment is the date of this letter.
In accordance with Prison Regulation 9(5) you are re-
quired to make the necessary arrangements to return your
uniform to the Superintendent at your prison and hand in
your identification card.

Please liaise with Human Resources for the payment of
outstanding salary entitlements.
Contact the Superintendent at Bunbury to discuss an ap-
propriate date to vacate your staff quarters.

Yours sincerely” (Exhibit A)
It can be seen that the letter refers to an application for re-

tirement. Mr Wallis denied that he had ever applied to retire
on the grounds of ill health and that apart from the letter, he
had never been advised of the termination of his employment.

In cross examination Mr Wallis agreed that he had a number
of discussions with an officer of the Attorney General’s de-
partment, Mr Stephen Sandilands, in relation to the procedure
to be followed under Prison Regulation 5 and 6 if the medical
board determined that he (Wallis) was not fit for duty. He de-
nied that he was ever told that if the board recommended that
he be discharged that he would receive a notice of disengage-
ment but would not receive one month’s pay in lieu of notice.
Mr Wallis recalled that he had a number of discussions with
Mr Sandilands concerning unexhausted sick leave entitlements
but that Mr Sandilands was unable to provide an answer to his
question concerning his entitlement to pay in lieu of notice,
although this was later explained by reference to an amend-
ment to the Prisons Regulation 5(2). In cross examination Mr
Wallis mentioned that he had been on worker’s compensation
from June 1994 then returned to work under a training scheme
on light duties but that had ceased in May 1995 when he again
received worker’s compensation payments. These payments
were received until his claim was settled in the District Court
on 12 April 1996. He agreed that he had consented to judg-
ment in the District Court proceeding (Exhibit B—Document
3). The terms of the consent judgment required the defendant
to pay to Mr Wallis, the sum of $70,000 exclusive of pay-
ments and allowances made pursuant to the Worker’s
Compensation and Rehabilitation Act 1981 (WCR Act) and
costs fixed at $8,000.00. In cross examination Mr Wallis also
denied that he wanted one month’s notice, instead he wanted
one months pay in lieu of notice. He had said that he believed
that it was his choice to make a selection between the two and
he wanted payment. The history concludes with Mr Wallis
having made a claim for a payment of one month’s pay in lieu
of notice notwithstanding that for the relevant time he was
receiving worker’s compensation payments and that he ulti-
mately was the beneficiary of a consent judgment for
$70,000.00 plus costs which settled his claim entirely.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 77 W.A.I.G.2044

Before I examine the submissions made on behalf of the
parties, I need to indicate that evidence was also taken from
Mr Stephen Sandilands, who is employed with the Ministry
of Justice as its Senior Worker’s Compensation Officer. He
had detailed knowledge of the events involving the claims by
Mr Wallis and had been the officer who dealt with them. He
gave evidence that Mr Wallis had been treated in the same
manner as any other prison officer would be treated if they
found themselves in Mr Wallis’ position and in accordance
with a custom and practice that had already been established
prior to Mr Sandilands commencing as a Worker’s Compen-
sation Officer. That custom and practice applies to officers
whose physical condition leads to a referral to a medical board.
In broad the practice is that those persons in receipt of work-
er’s compensation payments in lieu of wages would be given
notice of termination once the medical board had deemed that
they were unsuitable or unfit to carry on the duties as a prison
officer. On the other hand, those not in receipt of worker’s
compensation and who had elected to go to a medical board
for reasons not connected with worker’s compensation, were
given one month’s pay in lieu of notice. That is a practice that
continued up until the current time and in Mr Wallis’ case there
had been no departure from it. Mr Sandilands based his evi-
dence on a survey he conducted having searched the records
of all prison officers who had retired on medical grounds since
1993 under Prison Regulation 5.

Mr Sandilands remembered conversations with Mr Wallis
in which he endeavoured to explain to him the differences
between sick leave and worker’s compensation. He made it
clear to Mr Wallis that if after the medical board examination
Mr Wallis was deemed unfit to continue he would remain in
receipt of weekly payments of worker’s compensation. He
remembered that Mr Wallis continued to assert that he had a
right to decide under Prison Regulation 6 (1) as to whether he
received one month’s pay in lieu of notice or whether there
was one month’s notice to be served. Mr Sandilands empha-
sised that the Attorney General did not contend that the
department had given Mr Wallis one month’s notice. He said
that even though the letter (Exhibit A) given to Mr Wallis,
stated that he had applied to retire, he was told as all employ-
ees in similar circumstances were told, that he would remain
in receipt of worker’s compensation payments on a fortnightly
basis. Even though Mr Sandilands did not claim Mr Wallis
had been given notice he was advised that he would remain in
receipt of workers compensation payments. Mr Sandilands
agreed that the wording of the letter given to Mr Wallis was
incorrect and in effect was a notice of termination of employ-
ment, this was because there was clearly no application to retire.

It is argued by Ms Martino, of counsel, who appeared for
the applicant, that the question is simply one of whether or not
the terms and the conditions which are set out in the Prisons
Regulations, were part of the contract of service between the
applicant and the respondent in this matter. Ms Martino ar-
gued that it was an implied term of the contract that the Prison
Regulations and Prisons Act formed part of the contract of
service between the parties. There are a number of reasons for
this. During the induction course undertaken by Mr Wallis the
Prisons Act and Regulations were bought to his attention and
he took an oath to uphold them, his letter of appointment made
it conditional that he fulfil the obligations to uphold the Pris-
ons Act, there are provisions in the Act that clearly support the
contention that the legislation forms part of the contract of
service for a new prison officer, Section 13 relates to the en-
gagement of prison officers and the oath of office specifically
states that the officer will uphold the Prison Regulations and
Prisons Act. Ms Martino submitted that the application was
not based upon the premise that there was a statutory obliga-
tion which has been disobeyed by the applicant, rather it is
framed upon the basis that the Prisons Act and Prison Regula-
tions form part of a contract of service.

Attention was given to the principles to be applied when
implying terms into a contract. It was argued that to give ef-
fective operation to the contract terms as to how the contract
was to be brought to an end was a matter to which the parties
would have turned their minds. Under cross examination Mr
Sandilands had conceded that the letter received by Mr Wallis
did terminate the employment contract. It did not provide for
any notice period and in those circumstances the Prison Regu-
lations are quite clear that when Mr Wallis was declared

medically unfit he was entitled to one month’s notice or one
month’s pay in lieu of notice. He never received that notice,
what he did get was a letter dated the same day advising him
his employment was terminated. Mr Wallis had served in ex-
cess of 18 years and did not receive any notice whatsoever. It
is therefore reasonable to imply the term for notice into the
contract on the basis that if the parties had directed their minds
to it at the beginning of the employment then it would go with-
out saying that they would expect there to be some notice
period. That Mr Wallis received Worker’s Compensation does
not effect this matter at all because the action is to enforce an
entitlement under the contract of service.

The respondent through Ms J. Smith, of counsel, argued that
the claim ought to be dismissed on the grounds that the claim by
Mr Wallis that he be entitled to be paid an amount equivalent to
one month’s pay in lieu of notice is not a contractual benefit with
the meaning of Section 29(1)(b)(ii) of the Act. In the alternative,
he is not entitled to the amount claimed as it was paid by the
respondent in the form of weekly payments of worker’s compen-
sation under the WCR Act. Finally, because the matter of the
applicant’s injury was settled by a consent judgment in the Dis-
trict Court, the applicant is barred on grounds of res judicata or
issue estoppel as the benefit claimed forms part of a claim for loss
or damage which was settled by that judgment. It was argued by
Ms Smith that R 5 and 6 of the Prison Regulations do not apply to
the applicant’s conditions of service as a condition of the con-
tract. This was because statutory conditions whilst in force arise
not as a condition of contract but as a right or privilege that can be
revoked by repeal. Ms Smith referred in detail to the decision of
the High Court in Byrne v. Australian Airlines Limited (1995),
131 ALR 422 and to in Turner v. The Kings Park Board (1977), 77
WAIG 989.

Ms Smith argued that at all relevant times, the applicant re-
ceived weekly payments of compensation pursuant to the WCR
Act and that Act prohibits payments of damages for wages in
respect of periods of time where weekly payments of compen-
sation have been made. There are specific provisions that
prohibit double dipping of payments. Ms Smith suggested that
the proper intention of R 6(1) of the Prisons Regulations, is
that an officer who is discharged as medically unfit, is to re-
ceive a benefit of one month’s pay either by way of four weeks
notice or payment of four weeks pay. The intention in relation
to both the notice or payment in lieu being the same, so that
where an officer is in receipt of weekly payments of compen-
sation under the WCR Act, he is for the purposes of Regulation
6(1) in receipt of four weeks pay. To construe the regulation
otherwise would be to create an unintended benefit, which
would not be equal to four weeks notice. It would create con-
flict with provisions of the WCR Act, so as to render R 6(1)
inoperative in the case of an officer who is in receipt of weekly
payments of compensation. It was also argued that to interpret
the Prisons Regulations Act in the way suggested by the appli-
cant belies the strong presumption that Parliament would not
contradict itself but intended both legislative provisions to
operate so that the general provision insofar as it is inconsist-
ent with the special provision must be deemed not to apply.
Finally, it was argued that because the applicant sued the State
of Western Australia for negligence by Writ of Summons in
the District Court and that matter was settled in the terms de-
scribed earlier in these Reasons, res judicata arises because
judgment has been entered in one cause of action and no other
proceedings can be bought in respect of the same cause. Clearly
the amount claimed by the applicant is simply a part of an
amount that arose out of a claim of damages so that the same
cause of action arises. It is also argued that the settlement of
the claim and the creation of legal liability to pay damages at
common law emerge in the consent judgment document and
create an issue estoppel.

As I understand the facts in this case, the applicant was en-
gaged to work as a prison officer. His conditions of employment
are sourced from a number of places. There is the Prison Of-
ficer’s Award which describes in some detail the industrial
relationship although the award does not mention the amount
of notice required to bring the employment contract to an end.
In a particular context those issues are mentioned in the Prison
Regulations as they have been discussed in these proceedings.
The right to payments for quarters and other matters which
can be said to be linked to the industrial relationship are set
out in the Prisons Act itself. The Director General’s Rules which
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are issued under the authority of the Prisons Act can also con-
tain obligations on prison officers which are industrial in nature.
It can be concluded without controversy that the whole of the
contract of employment is not sourced from one document, it
is a multi faceted arrangement.

The situation here is not dissimilar to many that have been
the subject of attention of the courts over many years. In Byrne
v. Australian Airlines Limited (1995), 131 ALR 422, the High
Court has once again revisited this area. In its reasons on page
425 the Court examined one of the older decisions, Amalga-
mated Collieries of WA Ltd v. True (1938) 59 CLR 471. It
cited the observations of Dixon J in his Reasons in that case
where he said—

“the right to payment of award wages is really a term
imported by statute into the contract of employment, and
imported independently of the intention of the parties...
The distinction between express promise and obligation
imputed by statute relates only to the juristic source of
the obligation. It does not touch the character of the sum
sued for nor the purpose of the proceeding.”

The High Court observed that it did not understand Dixon J
to be saying in that passage that “a term imported by statute
into the contract of employment” loses it statutory character
and becomes incorporated in the contract as one of the terms.
The Court said on the contrary, the learned Justice recognised
the distinction between an obligation originating in a statute
and an obligation arising from contract. That distinction was a
critical one to the Court in reaching its determination in Byrne
(supra). The conclusion reached by the High Court Byrne (su-
pra) succinctly answers the claim in this case that the terms of
the Prison Regulations as they relate to a contract of service
are to be implied terms of the contract of employment. The
learned Justices said:

“In a system of industrial regulation where some, but not
all, of the incidents of an employment relationship are
determined by award, it is plainly unnecessary that the
contract of employment should provide for those matters
already covered by the award. The contract may provide
additional benefits, but cannot derogate from the terms
and conditions imposed by the award and, as we have
said, the award operates with statutory force to secure
those terms and conditions. Neither from the point of view
of the employer nor the employee is there any need to
convert those statutory rights and obligations to contrac-
tual rights and obligations. There is, therefore, an
insuperable obstacle in the way of the appellants’ second
argument that the terms of an award such as cl 11(a) are
implied terms of the contract of employment.”

Later in their Reasons after examining BP Refinery
(Westernport) Pty Ltd v. Hastings Shire Council (1977) 180
CLR 266, the learned Justices concluded—

“Plainly, the fact that the inclusion of such a term would,
if it were breached, support an action for damages by the
employee is no ground for saying that the term is neces-
sary for the reasonable or effective operation of the
contract. The contract is capable of operating reasonably
and effectively in the absence of such a term and in the
presence of an award provision offering limited remedies
in the event of breach. The argument that cl 11(a) consti-
tuted an implied term of the contract of employment
should be rejected”.

The same issue arises here. I would therefore reject the ar-
gument that the relief in the manner claimed in this application
is a available under Section 29 (b) (2) of the Act, because
under that section the Commission can only give effect to the
terms of a contract where an employee has not been allowed a
benefit by the employer not being a benefit under an award or
order to which he is entitled under his contract of service. The
role of the Commission in this respect has been set out clearly
in Reginald Simons v. Business Computers International Pty
Ltd (1985) 65 WAIG 2039, in the Reasons of the Acting Presi-
dent who makes it clear that the Act limits the jurisdiction to
ascertain existing rights by determination of whether or not
the employee has been denied a benefit which is not a benefit
under an award or order to which the employee is entitled
under a contract of service.

My reasons for decision in Turner v. The Kings Park Board,
are not on point in this matter and are therefore of no help in
resolving the issue raised by the application.

If I am wrong concerning my finding that the matter of no-
tice cannot be implied into the contract of employment in the
particular circumstances of this employment relationship, I
need to examine the issue further. From the time the applicant
was in receipt of worker’s compensation payments he was
declared medically unfit. There was no gap in those payments
until the time that his compensation argument with the respond-
ent was settled by a consent judgment in the District Court of
Western Australia. By that settlement Mr Wallis was paid the
sum of $70,000.00 plus costs of $8,000.00. Additionally he
had received weekly payments from when he stopped work in
1995 until the consent to judgment was issued. I accept that
the WCR Act contains provisions which are designed to pro-
hibit payments for wages in respect of periods of time where
weekly payments of compensation have been made. If the ap-
plicant were to be successful in these proceedings, those
provisions, would be breached.

There are also provisions in the WCR Act that deal with
lump sum settlements and which are designed to prohibit dou-
ble dipping. Again there was no gap between the date weekly
compensation commenced until settlement was finally reached
in the District Court. A reasonable person would assume that
in arriving at the settlement quantum that all of the entitle-
ments that may have been due to Mr Wallis would have been
considered. On the basis the assumption is valid, and I think it
must be so, that too is a bar to making an award of the nature
sought by this application. Finally the settlement of the Writ
of Summons in the District Court must be seen to have brought
the action to a end, either by res judicata or issue estoppel. On
my understanding of the law the applicant has no standing to
bring into this Commission a claim of this nature being as it
is, so inextricably linked to the way that the final payments
were calculated in the District Court. The respondent in these
proceedings is entitled to the presumption that the action in
the District Court brought the whole of the matter to a conclu-
sion.

If I am wrong in all of these matters, I finally observe that
even if the applicant could establish a right to the payment
claimed here, the Commission would be obligated as it has at
all times to make its judgments consistent with its statutory
duty under Section 26 of the Act, to act according to equity,
good conscience and the substantial merits of the case without
regard to technicalities and legal forms. This applicant has
been in receipt of a proper and appropriate remuneration for
the period during which a notice entitlement would have oper-
ated. To grant him payment in the form sought would mean he
would have been paid double for that time. It is clearly not an
equitable result. I would not issue an order in his favour in the
circumstances that have been exposed in this application.

For all these reasons the application will be dismissed.
Appearances:Ms P. Martino, of counsel, appeared on behalf

of the applicant
Ms. J. Smith, of counsel, appeared on behalf of the respond-

ent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Robert Kenneth Wallis

and
Attorney General.
No. 137 of 1997.

COMMISSIONER J.F.GREGOR.
8 July 1997.

Order.
HAVING heard Ms P. Martino, of counsel, on behalf of the
applicant and Ms J. Smith, of counsel, on behalf of the re-
spondent, the Commission pursuant to the powers conferred
on it by the Industrial Relations Act, 1979, hereby orders—

THAT the application be and is hereby dismissed.
(Sgd.) J.F. GREGOR,

[L.S.] Commissioner.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Julie Walsh

and
Northcourt Holdings Pty Ltd t/a West Coast Office

Equipment.
No. 536 of 1997.

COMMISSIONER R.N. GEORGE.

30 July 1997.
Reasons for Decision.

(As Given Extemporaneously)
and Edited by the Commissioner)

THE COMMISSIONER: This is an Application by Ms Julie
Walsh (hereinafter referred to as the Applicant) against
Northcourt Holdings Pty Ltd t/a West Coast Office Equipment
(hereinafter referred to as the Respondent). By her Applica-
tion the Applicant claims that she was unfairly dismissed from
her employment and seeks compensation in an amount equiva-
lent to 9 weeks pay in lieu of reinstatement. Reinstatement is
said not to be a viable alternative because the employment
relationship has broken down.

The powers of the Commission in relation to claims of un-
fair dismissal at the relevant time insofar as this Application is
concerned, are set out in S.23A of the Act and in S.23AA. The
provisions of S.23AA of the Industrial Relations Act 1979
provide that—

(1) On a claim of harsh, oppressive or unfair dismissal,
the onus is on the employer to show that there is a
ground or grounds on which the Commission could
find that the dismissal was justified.

(2) If—
(a) the employer does not show that there is a

ground or are grounds on which the Commis-
sion could find that the dismissal was justified,
or

(b) the employee establishes that whether or not
it was justified, the dismissal was harsh, op-
pressive or unfair,

the claim is taken to have been established.
(3) For the purposes of this section, a dismissal is justi-

fied if there was a valid reason, or were valid reasons,
connected with the employee’s capacity or conduct,
or based on the operational requirements of the un-
dertaking, establishment or service for the dismissal.

The question of the onus on the employer in terms of
S.23AA(2) is discussed by Fielding SC, in Melissa Jaggard v.
Tramby Pty Ltd t/a The Court Hotel, where he said—

“By reason of S.23AA of the Act, it falls to the Respond-
ent to establish that there is a ground, or are grounds, on
which the Commission could find that the dismissal was
justified. For these purposes a dismissal is justified if there
was a valid reason, or were valid reasons connected with
the employee’s capacity or conduct or based on the op-
erational requirements of the undertaking, establishment
or service, for the dismissal. The Act does not require
that the employer act upon grounds which are justifiable,
but the employer establish that there is, or are grounds,
on which the dismissal could be justifiied, whether or not
the employer acted on those grounds. As pointed out by
the Industrial Relations Court of Australia, in Willcocks
v. Makfren Holdings Pty Ltd t/a Circuit Technology 1995,
61 IR 420 at 428: These provisions appear to be some-
what less onerous than those which apply under the
comparable Federal legislation. In essence, the Act re-
quires only that the employer prove on the balance of
probabilities, the possible existence of justifiable grounds
for dismissal, not the actual existance of those grounds.
As has been said of the Federal legislation, that what is
required for there to be justifiable gorund, is that there be
a sound, defensible or well-founded reason for the termi-
nation of the employment by the employer, see Sangwin
v. Imogen Pty Ltd t/a Carleton Custom Upholstery (unre-
ported Industrial Court of Australia No. SA95/116RI-R,
8 March 1996).

The existence or otherwise of such a reason is to be deter-
mined by an objectively practicable assessment of the facts
as found by the Commission. Thus it has been held that it
is sufficient if the reason is based on an honest but rea-
sonable mistaken belief as to the existence of a given state
of affairs, see Sangwin v. Imogen Pty Ltd t/a Carlton
Custom Upholstery (supra). In my view the same provi-
sions of S.23AA of the Act.”
[76 WAIG 4720 at 4722]

The test for determining whether a dismissal is harsh, op-
pressive or unfair is outlined by the Industrial Appeal Court in
Ronald David Myles and Others t/a The Undercliffe Nursing
Home v. Federated Miscellaneous Workers’ Union of Australia,
1985 at 65 WAIG 385. The question to be answered on that
authority is whether the legal right of the employer to termi-
nate the employment of the employee has been exercised so
harshly or oppressively against the employee as to amount to
an abuse of that right.

Also of relevance are the authorities in Margio v. Fremantle
Arts Centre Press 1990 (70 WAIG 2559) and Shire of
Esperance v. Mouritz 1991 (71 WAIG 891), which establish
that whether an employer in bringing about a dismissal adopted
procedures which were fair to the employee is but one ele-
ment in determining whether the dismissal was harsh or unjust.

In the present case, the circumstances are set out in large
part in a statement containing agreed facts, the claims of the
Applicant and the claims of the Respondent. That statement,
formal parts omitted, is in the following terms.

1. The agreed facts are as follows:
(a) The Applicant was employed by the Respondent be-

tween 16 July 1996 and 18 February 1997.
(b) The Applicant was regularly employed for 11 hours

work per week, on a Monday and a Friday.
(c) On the 18th of February 1997 the Applicant and Mr

Cornell, of the Respondent met and discussed,
amongst other things, a possible increase in the hours
worked by the Applicant to 15 hours per week. There
was no indication from that meeting that the Appli-
cant was to be dismissed.

(d) By letter dated 18 February 1997, the Respondent
dismissed the Applicant.

2. The Applicant claims the dismissal was unfair because—
(a) She believes her work was achieving excellent re-

sults;
(b) Mr Cornell indicated satisfaction with her work;
(c) She was not consulted about the reasons to termi-

nate her employment; and
(d) She was not given an opportunity to have input into

possible alternatives.
3. The applicant is claiming 9 weeks, compensation in lieu

of reinstatement.
4. The respondent claims that the dismissal was not unfair

because—
(a) At the time that he met with the Applicant, Mr Cornell

was unaware of the financial circumstances of the
Respondent;

(b) That later that afternoon he met with the company’s
accountants and was advised of the true financial
circumstances of the company; and

(c) As a result of the financial circumstances of the com-
pany, Mr Cornell decided to terminate the Applicant’s
employment.

In addition to what is set out in the statement of facts, the
evidence is that the Applicant worked on Mondays and Fri-
days on a relatively regular basis, although not always on those
days, or for regular hours. In the main her hours were worked
on Monday from 9.00am to 1.00pm, and on Fridays from
9.00am to 5.00pm, with 1 hour for lunch. Overall, it is estab-
lished that she would have averaged approximately 11 hours
per week, and that her pay was at the rate of $16 per hour or
$176 per week.

The facts in this matter are generally not in dispute. Where
there were differences they were clarified in the course of these
proceedings. In particular, in relation to the timing of the deci-
sion to terminate the services of the Applicant, the Respondent
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initially said that the letter of termination was sent from his
home on 18 February 1997 after he had ascertained his finan-
cial position from his Accountant. That, however, was shown
not to be the case and the Respondent conceded under cross-
examination that the letter was in fact sent from work before
he left the office that night to return home. It was also said by
the Respondent that he made his decision to terminate the serv-
ices of the Applicant after he had met with the company’s
accountant and was advised of the true financial circumstances
of the company. This also was shown, however, not to be the
case. In fact, the Respondent made his decision after reading a
report from his accountant which had been picked up for him
and delivered to his office. It is said, and I have no reason not
to believe the evidence of the Respondent in this regard, that
he read the report from his accountant after he had his meeting
with the Applicant on the 18th of February, 1997.

The contract of service between the parties was not set out
in writing, and nothing was agreed in relation to conditions of
employment, other than that the employment was to be on a
casual basis (although I find that there is doubt about whether
it was truly casual) and that the rate of pay would be $16 per
hour. There is no indication of any notice period agreed be-
tween the parties, so whatever notice is to apply is to be implied
into the contract and is to be reasonable.

It is quite clear, and it is not disputed, that the Applicant had
her services terminated after a meeting with the Respondent
on the 18th of February 1997, without any discussion as to the
reasons why and without being given any opportunity to have
input prior to the decision being taken. It would appear from
the evidence that the termination was effected because there
was a downturn in the business and it was necessary to make
organisational changes to accommodate that downturn. I ac-
cept that this is the case.

On the facts as I find them, I am satisfied that whether or not
the termination of the Applicant was justified, it was unfair at
least on a procedural basis, and that a remedy should be avail-
able to her. Clearly, given the reason for the termination of the
Applicant, reinstatement or re-employment is not an option
that could be considered. In these circumstances the alterna-
tive is the payment of compensation pursuant to section
23A(l)(ba) of the Industrial Relations Act, 1979 (as amended).

Guidance in respect to the calculation of an appropriate level
of compensation can be obtained from the decision of Field-
ing SC, in Melissa Jaggard v. Tramby Pty Ltd t/a the Court
Hotel, where he said—

“In the circumstances, the Commission is authorised to
order the Respondent to pay compensation to the Appli-
cant “for loss or injury caused by the dismissal” as the
Applicant claims. It has been said of the comparable pro-
visions under the Federal legislation that they are not
intended to punish the employer but to compensate the
employee (see: Bean v. Milstern Retirement Services Pty
Ltd (Unreported: Industrial Relations Court of Australia—
No. NI 423/94—2 June 1995). In my opinion the same
considerations apply to the State Act. Thus the focus is
on the consequences to the employee of the dismissal
rather than on the deeds of the employer. The Act pro-
vides very few guidelines for assessing compensation. In
the final analysis it is a matter of considering what the
likely position of the former employee would have been
had the employment not been terminated against the cur-
rent position of the former employee. Although, as has
been suggested repeatedly, the determination of compen-
sation is not and cannot be an “exact science” in assessing
compensation, the Commission should primarily, though
not exclusively, have regard to the potential for ongoing
employment and its associated benefits, the length of serv-
ice and any earnings received by the Applicant following
the termination of her employment. In my view it is doubt-
ful that the authority to award compensation extends to
compensation for disappointment, anguish, stress and the
like arising out of the dismissal, but rather is principally
confined to economic loss. The same view has recently
been taken in respect of the comparable Federal legisla-
tion, although that legislation is in different terms from
the State Act (see: Brackenridge v. Toyota Motor Corpo-
ration Australia Ltd (1996) 64 IR 77; and see too: Burazin
v. The Blacktown City Guardian (1996) AILR 3-314;
Clunne v. Nambucca Shire Council (1995) AILR 3-182;

but cf: Moreno v. Serco (Australia) Pty Ltd (supra); and
Aitken v. Construction, Mining, Energy, Timberyards Saw-
mills and Woodworkers Union of Australia Western
Australian Branch (1995) AILR 3-187(75); Hurskin v. Aus-
tralian Jewish Press Pty Ltd (1996) AILR 3-333). As
pointed out in Brackenridge (supra) if the provisions of
the Act were wide enough to encompass compensation
for disappointment, anguish and stress, it would mean
that the entitlement to such compensation would be de-
pendent upon the determination as to whether
reinstatement was practicable or not. Thus despite the fact
that the primary relief under the Act is reinstatement, com-
pensation for disappointment, anguish and stress resulting
from the dismissal would only be recoverable where re-
instatement was not awarded. As a general rule the
common law has not allowed damages for disappoint-
ment or stress associated with the breach of contract except
where actual physical injury or illness results (see: Ballie
Shipping Company v. Dillon [1992-3] 176 CLR 344). In
the absence of a clear legislative provision to the contrary
that rule should apply in cases of this nature, especially
as relief is available under that Act even where there is no
breach of contract. Indeed, it could be said that the Act by
referring to the compensatory matters as being “loss and
injury” intended to limit the Commission’s power in much
the same way as it applies for common law for breach of
contract. It ought not be overlooked that the Commission
is essentially an employment tribunal concerned, in this
context, with the repair of employment relationships rather
than with broader social relationships.”
[76 WAIG 4720]

I adopt what is said by the Senior Commissioner in respect
to the calculation of compensation.

In this case the likely position of the Applicant, had she not
been terminated from her employment with the Respondent
when and in the manner that she was, is that she would have
been properly consulted about the circumstances faced by the
Respondent and the need to abolish her position. The least
that could have been expected in those circumstance, given
the Applicant’s employment was not covered by an award, is
that the provisions of the Minimum Conditions of Employ-
ment Act would have applied. Those provisions are set out in
Part V of the Act, dealing with MINIMUM CONDITIONS
FOR EMPLOYMENT, CHANGES WITH SIGNIFICANT
EFFECT, AND REDUNDANCY. Those provisions are set out
in S.40, 41, 42 and 43. In particular, S.41 states—

1. Where an employer has decided to (a) take action
that is likely to have a significant effect on an em-
ployee, or, (b) make an employee redundant, the
employee is entitled to be informed by the employer
as soon as reasonably practicable, after the decision
has been made of the action or redundancy, as the
case may be, and discuss with the employee the mat-
ters mentioned in sub-section (2).

2. The matters to be discussed are (a) the likely effect
of the action or the redundancy in respect of the
employee, and (b) measures that may be taken by
the employee or the employer to avoid or minimise
a significant effect, as the case requires.

While the power of the Commission does not extend to en-
forcement of the Minimum Conditions of Employment Act, I
take these provisions to be a reasonable guide as to what should
apply in the present circumstances. This would have led to a
process, in my view, that could have been expected to have
taken from one to two weeks and would have enabled the
Applicant to seek alternative employment if there were no al-
ternative positions available, as I am satisfied there were not,
with the Respondent. I have already noted that while the Ap-
plicant’s employment was said to be “casual”, I am not totally
satisfied that that is the case. On the evidence the Applicant
was employed on a permanent part-time basis, but subject to
an understanding between the parties that the employment
would not last forever and that once the Applicant’s own small
business had reached a stage where it required her services
fulltime, she would be leaving her employment with the Re-
spondent. The Applicant’s evidence was that if that were to be
the case she would have expected to give proper notice so that
the employer would be able to make alternative arrangements.
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In all of the circumstances I would order that the Applica-
tion be determined by a finding that the dismissal of the
Applicant was unfair and by an Order that the Respondent pay
to the Applicant an amount equivalent to two weeks in wages.
Two weeks in wages for the purposes of this Order, means the
amount said to be the average earned by the Applicant, that is
$176 per week. The payment is to be made within 7 days of
the date on which the Order issues.

Appearances:The Applicant appeared on her own behalf
Mr B. Cornell appeared on behalf of the Respondent

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Julie Walsh

and

Northcourt Holdings Pty Ltd t/a West Coast Office
Equipment.

No. 536 of 1997.

COMMISSIONER R.N. GEORGE.

7 August 1997.

Order.
HAVING heard Ms J. Walsh on her own behalf and Mr B.
Cornell on behalf of the Respondent, the Commission, pursu-
ant to the powers conferred on it under the Industrial Relations
Act, 1979 hereby orders—

THAT the Respondent pay to the Applicant the sum of
$352.00 within 7 days of the date of this Order.

(Sgd.) R.N. GEORGE,
[L.S.] Commissioner.

CONFERENCES—
Matters arising out of—

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Australian Meat Industry Employees’ Union, Industrial
Union of Workers, West Australian Branch

and

Geraldton Meat Exports Pty Ltd.

No. C 256 of 1997.

25 June 1997.

Order.
WHEREAS the Commission has before it a dispute between
the parties over a range of issues at the respondent’s export
meat processing operations;

AND WHEREAS at conferences before the Commission
the parties have reached an agreement confidential to them-
selves and requested the Commission to issue that agreement
as an order pursuant to s.44(8) of the Act;

AND HAVING heard Mr G. Haynes on behalf of the Appli-
cant and Mr M. Darcy on behalf of the Respondent and by
consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

1. THAT the Australian Meat Industry Employees’ Un-
ion, Industrial Union of Workers, West Australian
Branch and Geraldton Meat Exports Pty Ltd observe
the terms of the Schedule attached hereto on and from
the 25th June 1997.

2. THAT the parties shall keep the terms of their agree-
ment confidential to themselves.

3. THAT the attached schedule not be published in the
Western Australian Industrial Gazette.

(Sgd.) A.R. BEECH,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Australian Meat Industry Employee’s Union, Industrial
Union of Workers, West Australian Branch

and

Geraldton Meat Exports Pty Ltd.

No. C 256 of 1996.

14 July 1997.

Correcting Order.
WHEREAS the Commission issued on Order in the above
matter on the 25th day of June 1997;

AND WHEREAS an error occurred in the drafting of the
Order;

NOW THEREFORE, I the undersigned, pursuant to the
powers conferred on me under the Industrial Relations Act,
1979, hereby issue the following correction—

Delete the application number stated in the heading of
the Order and replace with the following—

C 256 of 1996
(Sgd.) A.R. BEECH,

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western

Australian Branch

and

Forrest Personnel Incorporated t/a Conforr.

No. C 223 of 1997.

4 August 1997.
Order.

HAVING heard Ms J. Freeman on behalf of the Applicant and
Mr M. O’Connor on behalf of the Respondent, and by consent,
the Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—

(1) THAT notwithstanding the Contract Cleaners Award,
1986, Forrest Personnel Incorporated trading as
Conforr may employ a person under the Supported
Wage System pursuant to the programme operated
by the Commonwealth Government Department of
Health and Family Services;

(2) THAT the wage rate for that employee shall be de-
termined having regard to the assessment process
under the Supported Wage System; and

(3) THAT this Order shall operate from the commence-
ment of business on the 1st day of August, 1997,
until cancelled by the Commission subsequent to that
date on the application of either party.

(Sgd.) A. R. BEECH,
[L.S.] Commissioner.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

St John Ambulance Australia, WA Ambulance Service Inc

and

The Australian Liquor, Hospitality and Miscellaneous
Workers’ Union, Miscellaneous Workers’ Division, Western

Australian Branch.

No. C 404 of 1996.

COMMISSIONER J. F. GREGOR.

10 July 1997.

Order.

WHEREAS on 16 December 1996, the St John Ambulance
Australia, WA Ambulance Service Inc, sought a conference
pursuant to Section 44 of the Industrial Relations Act, 1979
on the grounds that members of the Australian Liquor, Hospi-
tality and Miscellaneous Workers’ Union, Miscellaneous
Workers’ Division, Western Australian Branch (the union) were
conducting industrial action; and

WHEREAS the Commission conducted conferences on 17
December 1996 and 20 December 1996; and

WHEREAS on 20 December 1996, the Commission was
advised that the parties met and were able to resolve their dif-
ficulties; and

WHEREAS at a conference held in accordance with Sec-
tion 44 of the Industrial Relations Act, 1979, an agreement is
reached between the parties or any of them in relation to any
industrial matter, the Commission may make an order in terms
of that agreement binding only upon those parties who con-
sented thereto; and

WHEREAS by letter dated 13 June 1997, the Commission
was requested by the union party to the application on behalf
of both of the parties to make a consent order; and

WHEREAS the Commission has decided that it is empow-
ered by Section 44(8)(a) of the Act, to make the order requested;

NOW THEREFORE pursuant to the powers vested in it
under the Industrial Relations Act, 1979, and by consent, the
Commission does hereby order—

THAT the document attached to the schedule to this
order and described as a Memorandum of Agreement
1997, be and is hereby made an order of the Commission.

(Sgd.) J.F. GREGOR,
[L.S.] Commissioner.

MEMORANDUM OF AGREEMENT 1997
This memorandum of agreement records the outcome and

resolution of a staffing dispute between St John Ambulance
Australia, WA Ambulance Service Inc (Employer) and the
Australian Liquor, Hospitality and Miscellaneous Workers
Union, Miscellaneous Workers Division WA Branch (Union).

1.—TITLE
This agreement shall be known as the St John Ambulance

Australia Memorandum of Agreement 1997.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Scope and Term
4. Relationship to Parent Award
5. Parties Bound
6. Agreed Matters
7. Avoidance and Resolution of Industrial Disputes

Appendix A
Appendix B

3.—SCOPE AND TERM

This agreement shall apply to St John Ambulance Australia,
WA Ambulance Service Inc and all employees who are en-
gaged in any of the occupations or callings specified in the
parent award covering approximately 300 employees.

4.—RELATIONSHIP TO PARENT AWARD

This agreement shall be read in conjunction with the—

(a) Ambulance Service Employee’s Award, 1969, No.
50 of 1968 and

(b) St John Ambulance Australia Enterprise Agreement
1995.

Provided that to the extent of any inconsistencies this agree-
ment shall prevail.

5.—PARTIES BOUND

5.1 St John Ambulance Australia WA Ambulance Service
Inc, 209 Great Eastern Highway, Belmont WA 6104

5.2 The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western
Australian Branch, 61 Thomas Street, Subiaco WA 6008.

6.—RELEVANT BACKGROUND

6.1 The parties have reached agreement to implement addi-
tional staffing and resources as outlined in the letter to the
Union which is attached as Appendix A.

7.—AGREED MATTERS

7.1 DAY AMBULANCE

7.1.1 The parties agree to introduce a new day ambulance
roster based on four day on, three days off. (See Appendix B).

7.1.2 It is agreed officers working the day ambulance roster
will work eleven hour shifts and receive annual leave, super-
annuation and fortnightly wages equal to officers employed
on 2.2.4 shift work.

7.1.3 All existing day ambulance officers will be given first
option to take up a position on the proposed roster at their
current designated depot (Morley, Warwick, Cockburn,
Riverton). Day ambulance officers will be given first refusal
of all new or vacant day ambulance positions.

7.1.4 Vacant day ambulance positions will then be filled by
application and if all selection factors are equal, the officer
with the lowest service number will be selected.

7.1.5 Staffing of day ambulance positions will be voluntary
and officers will be able to change back to a 2.2.4 shift roster
at the completion of an agreed eight week shift cycle.

7.1.6 In the event that any day position can not be filled,
2.2.4 officers will be transferred to the day roster for a maxi-
mum eight week period. The method of selecting officers
transferring in these circumstances will be set out in an agree-
ment between the Union and the Employer.

7.1.7 It is agreed that the ordinary rostered hours of opera-
tion for the Day Ambulance will be eleven hours per shift
commencing at 0800 and 1100 hours. The sequence of shift
working will be as per roster set out in Appendix B. Further-
more no officer will be required to work more than two (2)
late day shifts in any four (4) day block.

7.1.8 It is further agreed that any alteration to the hours to be
worked will be by agreement between the employer and the
Union and failing that, by referral to the Western Australian
Industrial Relations Commission.

7.1.9 Permanent Day Ambulance officers will not be invol-
untarily transferred to the 2.2.4 roster.

7.2 PART TIME EMPLOYEES

7.2.1 The day roster agreed to in Sub Clause 7.1.1 requires
some Monday and Friday shifts be filled by part time employ-
ees to maintain a full compliment of day vehicles on week
days.
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7.2.2 It is agreed by the Parties that while the agreed day
shift roster is in operation, part time employees will be en-
gaged to fill the additional Monday and Friday shifts.

7.2.3 The ordinary rostered hours for part time employees
will be eleven hours per shift on Monday and Friday only,
twenty two hours per week. All time worked beyond or in
excess of the ordinary rostered hours shall be paid as overtime
in accordance with the parent award.

7.2.4 Part time employees will be required to have attained
the ambulance officer/paramedic level of grade three and their
hourly rate of pay will be that expressed for that classification
in the parent Award/Enterprise Agreement, including the $15.00
skills allowance.

7.2.5 Part time employees will be entitled to long service
leave and annual leave on the basis of their contracted hours
(eg 22/38 hrs). The annual leave entitlement is based on four
weeks per annum.

7.2.6 All time worked on a public holiday shall be paid at a
rate of double time and one-half of the ordinary hourly rate.

8.—AVOIDANCE AND RESOLUTION OF INDUSTRIAL
DISPUTES

8.1 Any grievance, complaint or dispute arising out of the
interpretation or application of this Agreement shall be settled
in accordance with the procedures outlined in this clause.

8.2 These procedures have been developed by the agree-
ment between the parties. The Union recognises the right and
responsibility of the employer to provide uninterrupted and
efficient services to the Community. The Employer recognises
the rights and responsibilities of the Union to represent its
members in compliance with its rules.

8.3 The following procedure will provide effective and
speedy means for resolution of difficulties, problems and dis-
putes with regard to this Agreement.

8.3.1 Any single employee grievance arising out of the in-
terpretation or application of this Agreement shall be taken up
with the employees relevant supervisor.

8.3.2 Failing resolution at step (8.3.1) the issue is to be re-
ferred to the employer’s appropriate line Superintendent and
where necessary for liaison with the appropriate Union offi-
cial.

8.3.3 Failing resolution at step (8.3.2) the issue is to be re-
ferred to the Union/Employer Industrial Relations Negotiating
Committee which shall determine a ruling on the issue.

8.3.4 In the event that the committee in (8.3.3) cannot re-
solve the matter it should be referred to the Executive Industrial
Relations Committee which shall determine the matter.

8.3.5 Where the Executive Industrial Relations Committee
is of the view that the issue is of such a nature as to require the
assistance of an arbitrator it may resolve to seek a determina-
tion of an Industrial Relations Commissioner.

8.3.6 Any grievances, complaints or disputes relating to the
interpretation or application of this Agreement by the Union,
the employer or group of employees shall be dealt with in
accordance with paragraphs (8.3.2), (8.3.3), (8.3.4) and (8.3.5)
hereof.

8.3.7 Sensible time limits shall be set by the parties in pro-
ceeding through the steps of dispute resolution.

8.3.8 While the dispute settlement steps are in progress no
industrial action shall be taken and no action prejudicial to
any party shall be taken pending resolution on the matter.

SIGNATORIES TO AGREEMENT

For and on behalf of—
St John Ambulance Service
WA Ambulance Service Inc

........................Signed..........................

I L Kaye-Eddie 11 June 1997
Executive Director

Australian Liquor, Hospitality and
Miscellaneous Workers Union
Miscellaneous Workers Division
Western Australian Branch

........................Signed..........................

Helen Creed 5 June 1997
Secretary

APPENDIX A

St John Ambulance Australia
W.A. Ambulance Service In.

COLIN C. WEEKS

CW:VW

9 May 1997

The Secretary
The Australian Liquor, Hospitality and
Miscellaneous Workers’ Union, Miscellaneous
Workers’ Division, Western Australian Branch
Attn: John Walker
PO Box 414
SUBIACO  WA   6008

Dear John

RE: Exchange of letters contingent upon Memorandum of
Agreement 1997

We agree that in accepting the ‘Memorandum of Agreement
1997 that the following increased staffing, will be carried out
in accordance with the following timetable;

From May 1997—

• Two additional Day Ambulance’s, staffed by four
Ambulance Paramedics located in the Northern Cor-
ridor.

• Four additional Ambulance Paramedics will be sta-
tioned at Mandurah on the proviso that there will be
two 2.2.4. crews comprising of one paid officer and
one volunteer officer on each vehicle.

• Four additional Ambulance Paramedics will be sec-
onded to the A.O.T.C.

From May 1998—

• Four additional Day Ambulance vehicles will be pro-
vided and staffed by eight Ambulance Paramedics
(two on each vehicle). It is anticipated that one will
be located at Joondalup, another at Fremantle and
the remaining two at appropriate locations in the
Southern Corridor.

From July 1998—

• Three Patient Transport Crews incorporating six
Transport Officers; One crew (two people) located
at Central Depot, the second crew (two people) to be
placed at an appropriate location in the Northern
Corridor and the third crew (two People) to be lo-
cated at Kensington.

From May 1999—

• One new depot location will be provided and this
will be situated North of the present Morley depot
and will be staffed by ten Ambulance Paramedics/
Officers to cover 2.2.4. roster working.

Yours sincerely

IAN L KAY-EDDIE
EXECUTIVE DIRECTOR

HELP SAVE LIVES—LEARN ST JOHN FIRST AID
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CONFERENCES—
Matters referred—

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Australian Railways Union of Workers,
West Australian Branch

and
Western Australian Government Railways Commission

trading as Westrail.
No. CR 91 of 1997.

Railway Employees’ Award No. 18 of 1969.

COMMISSIONER P E SCOTT.
14 July 1997.

Reasons for Decision.
THE COMMISSIONER: On 15 April 1997, the Commission
heard argument from the parties as to jurisdiction, and at the
conclusion of that hearing invited the parties to make written
submissions on the relevancy of a particular decision. The
Union’s submission was received on 17 April, and the Re-
spondent’s was received on 23 April. The Commission issued
Reasons for Decision on 28 April, in which it found that juris-
diction resided with the Commission.

The substantive matter was listed for hearing on 17 June
1997. On that day, the Respondent argued that the Union’s
written submission had raised matters which went beyond those
which the Commission had invited it to address, that the Re-
spondent had sought a copy of the Union’s submission from
the Union and that the Union had refused to provide it. The
Respondent’s representatives subsequently read the Union’s
submission contained within the Commission’s files and sought
to address certain points which the Respondent says it would
have previously sought to address had it known that they had
been raised by the Union. During this hearing on 17 June, I
expressed my concern that such difficulties should have arisen,
that the Union had refused to provide a copy of its submission
to the Respondent and further that the Respondent had waited
until the hearing of 17 June to raise this issue. Nonetheless,
where an issue of jurisdiction arises the Commission is obliged
to deal with the matter and I heard from the parties as to that
matter.

The Respondent’s submissions were—
(1) That because the Respondent had been unaware that

the letter of 20 February 1997 (“the letter”) contained
in Appendix 2 to the Union’s written submissions
had been provided to the Commission, and that the
letter constituted new evidence, it should have had
an opportunity to address that new material. (It should
also be noted that the Respondent submitted a copy
of the letter as part of Exhibit 3). Upon now having
that opportunity, the Respondent addressed this docu-
ment and its relevance to the Commission’s
jurisdiction. It was agreed between the parties that
this letter was distributed to all employees at
Kalgoorlie. The letter reads—
“Sub: Rental Assistance—Kalgoorlie
To assist employees employed at Kalgoorlie with the
high rental costs of private rental accommodation
for that area the Respondent has implemented a rental
assistance allowance. The policy on this matter is
contained in the Human Resources Management
Manual.
The following is a brief outline of the rental assist-
ance allowance—

* Rental assistance may be granted to a perma-
nent employee employed at and residing in
Kalgoorlie subject to—

* appropriate Westrail housing not being
available;

* the employee living in and paying rent
for private housing accommodation at
Kalgoorlie; and

* the employee not being entitled to dis-
trict allowance.

* However, rental assistance will not be provided
where an employee—

* declines an offer of suitable Westrail
housing in Kalgoorlie;

* or a dependent of the employee owns
residential property in Kalgoorlie;

* sells his/her residential property in
Kalgoorlie and rents private accommo-
dation in Kalgoorlie;

* ceases to be employed at Kalgoorlie;
* ceases employment at Kalgoorlie;
* receives rental assistance from the De-

partment of Social Security; or
* is on leave without pay for a period of

more than a week.
* Currently the amounts payable to those who

are eligible to receive the rental assistance
are—

* $115.00 per week for a person with de-
pendants residing with him/her at
Kalgoorlie; or

* $80.00 per week for a person without
dependants.

* The rental assistance figures have been deter-
mined by doing a comparison of figures
provided by the Valuer General on the rental
costs of certain metropolitan suburbs and those
suburbs of Kalgoorlie which were considered
similar rental areas. The allowance will be re-
viewed every six months and adjusted
according to any movement in the cost of rent
for those areas.

For further information on this policy and how you
may access this allowance please contact Robert
Easthope, Project Co-ordinator, Freight Division
(PABX 62793) or Ian Watson Policy Officer, Finance
Division (PABX 62701).
T F Ryan
A/GENERAL MANAGER OPERATIONS”

(2) That in reaching its decision regarding jurisdiction
the Commission needed to consider the nature of the
relationship between the Respondent and the persons
to whom rental assistance is provided in accordance
with the policy, being to persons party to Workplace
Agreements. The Respondent submitted into evi-
dence a copy of a document headed “Rental
Assistance Kalgoorlie Policy” (“the policy”) which
is a policy adopted by the Respondent and imple-
mented in March 1997 (Exhibit 2). This document
states—
“Westrail         Human Resources Management Policy
       RENTAL ASSISTANCE—KALGOORLIE
POLICY
An employee who is permanently located at
Kalgoorlie and who is a party to a Workplace Agree-
ment and rents private accommodation in Kalgoorlie
may be entitled to receive rental assistance.
GUIDELINES

* Rental assistance may be granted to a perma-
nent employee employed at, and residing in
Kalgoorlie subject to—

* appropriate Westrail housing not being
available;

* the employee living in and paying rent
for private housing accommodation in
Kalgoorlie; and

* the employee not being entitled to dis-
trict allowance.

* The amount of rental assistance provided will
vary subject to whether—

* the employee has dependants who re-
side with the employee,
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* the employee resides alone without de-
pendants; or

* the employee shares the rental cost of
accommodation with one or more per-
sons.

* Rental assistance will not be provided to an
employee where he/she—

* declines an offer of suitable Westrail
housing in Kalgoorlie,

* owns residential property in
Kalgoorlie,

* sells his/her residential property in
Kalgoorlie and rents private accommo-
dation in Kalgoorlie,

* ceases to be employed at Kalgoorlie,
* ceases employment with Westrail; or
* receives Rental Assistance from the

Department of Social Security.
* Where rental assistance is granted it will be-

come effective from the date the employee
takes up duty and rents private accommoda-
tion at Kalgoorlie.

* In circumstances where an employee shares
the rental cost of accommodation with one or
more persons, the employee will not be enti-
tled to the full amount of rental assistance. The
rental assistance will be paid to the employee
on a proportionate basis, having consideration
for the number of persons sharing the rental
cost.

* A dependant for the purpose of this policy does
not include a person who owns residential
property at Kalgoorlie.

* Westrail reserves the right to decline any re-
quests for rental assistance where it is satisfied
that the rental arrangement has been under-
taken to take advantage of the policy for rental
assistance.

* Private rental accommodation does not include
hotel/motel accommodation, caravan accom-
modation or boarding house arrangements.

* The amounts payable for rental assistance will
be reviewed on a six monthly basis in line with
rental values provided by the Valuer General.”

Ms Kovacevich for the Respondent says, in refer-
ence to s.7B of the Industrial Relations Act 1979 (“the
Act”), that—

“... the current rental assistance policy con-
templates the provision of rental assistance
only to persons who have entered into work
place agreements; ie, to persons who are not
employees within the meaning of that term and
the definition of “industrial matter”. For this
reason, the rental assistance cannot become
part of the renumeration of employees...
...
...so because they’re not employed within the
meaning of the definition in the Industrial
Relations Act, that policy doesn’t apply.”

(Transcript pages 32 and 33)
(3) That in respect of the issue of jurisdiction related to

the matter which had been before the Commission
on 15 April 1997 and dealt with in the Reasons for
Decision of 28 April 1997, that the relationship be-
tween the Rental Assistance Policy and the persons
who are “employees” under the Act is not a direct
one as required by the decisions in Re Cram ex parte
the New South Wales Colliery Proprietors Associa-
tion Limited (1989) 163 CLR 117 and Hamersley Iron
Pty Ltd and Amalgamated Metal Workers and Ship-
wrights Union of Western Australia and Others
(1990) (70 WAIG 2545).

(4) In respect of s.26A of the Act that “as the policy it-
self and access to the policy are provisions of a

Workplace Agreement, the Commission cannot in-
form itself of this policy when its exercising its
jurisdiction.” (Transcript page 41).

(5) That Clause 32 of the Railway Employees’ Award
No. 18 of 1969 (“the Award”) sets out the district
allowance to be paid to employees who live in
Kalgoorlie. Ms Kovacevich for the Respondent
said—

“The component of the district allowance cov-
ers the cost of living which includes
accommodation. This district allowance is
adjusted yearly in line with the CPI figures.
This adjustment process has been agreed to
between the parties and, as there is no agree-
ment to change or amend this process, then
we believe that the agreed process should re-
main in force.”

(Transcript page 41)
(6) That the appropriate means of dealing with this mat-

ter is by the application which has been filed by the
Union to amend the Award. In doing so, the Wage
Fixation Principles would need to be addressed by
the Union and this has not been done in this case.

(7) The Rental Assistance Policy contains criteria which
some employees do not meet, such as that “employ-
ees who receive district allowance are not entitled to
the rental allowance.”

Ms Kovacevich also addressed some matters raised in the
Union’s written submission of 17 April 1997, relating to the
sale of Westrail houses in Kalgoorlie, and to the transfer pack-
age available to employees.

The Union’s position on the whole matter is quite simple. It
made no further submissions regarding jurisdiction except to
say that it is not seeking the rental assistance which might be
part of a Workplace Agreement. It is not concerned with what
may or may not apply to employees covered by a Workplace
Agreement. Its concern is to ensure that employees who re-
ceived an offer of rental assistance, by way of the letter, should
receive that allowance. They have not been advised of the is-
suance of the policy nor that the offer contained within the
letter has been withdrawn. Mr Wells also touched on the ap-
plication made by the Union seeking to amend the Award to
include rental assistance in addition to district allowance on
the basis that some of the criteria for receiving district allow-
ance are more beneficial for some employees than the rental
assistance—eg for employees who reside in their own homes,
not in rented accommodation.

As to the substance of the application, the parties submitted
a statement of agreed facts. They sought to use as an example,
the circumstances of a Westrail employee, Mr Peter Thomson,
and set out his occupation, commencement date, current resi-
dential address, the rent paid for his accommodation and that
he received the letter. As noted earlier, it was also agreed be-
tween the parties that the letter was sent to all Westrail
employees who were appointed to a position located in
Kalgoorlie, and the Respondent places no requirement on
employees to live in particular accommodation. The Unions
says that Mr Thomson complies with the eligibility criteria set
out in that letter and thus is entitled to receive rental assist-
ance. However, I note that at page 23 of transcript, Mr Wells
says—

 “in terms of the employee not being entitled to district
allowance if he received the rental assistance we would
say—
‘Of course he is not entitled to the district allowance.’”

At page 26 of transcript, in response to a question from me
as to whether Mr Thomson is currently entitled to a district
allowance Mr Wells said—

“Yes, Mr Thomson is currently entitled to a district al-
lowance as are all employees in the Kalgoorlie area. The
view that Mr Thomson and others have is they are quite
willing to waive the district allowance in recognition that
the rental assistance is of greater value. In — Mr Thomson
and others are not trying to double dip. They are quite
willing to not be entitled to receive district allowance and
they believe that rental assistance is in lieu of, and that
the same reason that we have written the award amend-
ment “in lieu of” so that a person cannot double dip.”
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The award amendment to which Mr Wells referred, is the
application number 534 of 1997 to amend the Award.

The Union’s submission went on to indicate that Mr Thomson
met the other aspects of the eligibility criteria set out in the
letter. Although some of those were not specifically included
in the statement of agreed facts, they are not disputed by the
Respondent.

The Union submitted Exhibit 1, “Kalgoorlie Rental Infor-
mation”, a document on the letterhead of a real estate firm,
which sets out the costs of rental of a variety of different types
of accommodation in Kalgoorlie.

In dealing with this matter, I note, firstly, that s.26A of the
Act says that in exercising its jurisdiction the Commission
shall not receive in evidence or inform itself of any Workplace
Agreement or a provision of a Workplace Agreement and that
the Respondent is reminding the Commission of this, and yet,
Exhibit 2 was a document submitted by the Respondent. Sec-
ondly, the Commission does not need to inform itself of the
provision of any Workplace Agreement to deal with this claim
by the Union. The matter before the Commission relates to the
offer contained within the letter of 20 February 1997. On this
basis, even though the essence of the Rental Assistance Policy
might also be the subject of Workplace Agreements, for the
purposes of this claim that is immaterial. For this reason, I am
satisfied that the relationship of employer and employee bound
by a Workplace Agreement, as specified in s.7B has no bear-
ing to this matter. The limitations placed on the definition of
industrial matter by s.7C of the Act are also of no relevance.

The Respondent’s submission that the relationship between
the Rental Assistance Policy and persons who are employees
under the Act is not a direct one adds nothing further to the
matter as was argued before the Commission by the parties in
their written submissions and does not alter in any way my
Reasons for Decision on that matter which were issued on 28
April 1997.

The offer put to the employees in the letter was an offer
which, although in its second paragraph stated that what fol-
lowed was “a brief outline of the rental assistance allowance”,
and in its the final paragraph invited enquires as to further
information on the policy and how the employees may have
access to it, gave no indication that it applied exclusively to
employees covered by Workplace Agreements. The Union does
not rely on Exhibit 2 which is clearly related to employees
who are party to a Workplace Agreement. I take no note of
that exhibit for the purposes of considering this claim.

For the above reasons I am satisfied that there are no juris-
dictional impediments to the matter being considered on its
merits.

I have considered all of the evidence and submissions put
by the parties. I note that the letter sets out terms for employ-
ees to receive rental assistance. It says that “rental assistance
may be granted ... subject to” a number of criteria, including
the employee’s entitlement to district allowance. As noted by
Mr Wells in his submissions, Mr Thomson, the employee
whose circumstances were used for this matter, is entitled to a
district allowance in accordance with the terms of the Award.
There is no ability on the part of the parties or Mr Thomson or
any other employee, where that employee is covered by the
Award, to contract out of the Award and opt for something
else. The parties between them might agree to something ad-
ditional but not to a substitute provision. It is not for the
employee to opt to not be entitled when in fact there is cur-
rently an entitlement under the Award. Section 114 of the Act
provides—

“114. (1) Subject to this Act, a person shall not be freed
or discharged from any liability or penalty or from the
obligation of any award, industrial agreement or order of
the Commission by reason of any contract made or en-
tered into by him or on his behalf, and every contract, in
so far as it purports to annul or vary such award, indus-
trial agreement or order of the Commission, shall, to that
extent, be null and void without prejudice to the other
provisions of the contract which shall be deemed to be
severable from any provisions hereby annulled.
(2) Each employee shall be entitled to be paid by his em-
ployer in accordance with any award, industrial agreement
or order of the Commission binding on his employer and

applicable to him and to the work performed, notwith-
standing any contract or pretended contract to the contrary,
and the employee may recover as wages the amount to
which he is hereby declared entitled in any court of com-
petent jurisdiction, but every action for the recovery of
any such amount shall be commenced within 6 years from
the time when the cause of action arose, and the employee
is not entitled to recovery of wages under this subsection
and otherwise, in respect of the same period.
(3) This section has effect subject to section 7E.”

Section 7E of the Act provides—
“7E. A workplace agreement is not a contract to which
section 114 applies.”

So where an employee wishes to continue to be covered by
the terms of the Award rather than a Workplace Agreement,
the employer and the employee are not entitled to contract out
of the terms of the Award. On this basis, the offer made to
each employee was subject to the employee not being entitled
to district allowance. Clearly, Mr Thomson is entitled to the
district allowance provision contained within the Award, and
he is therefore not eligible for the assistance in the terms of-
fered. This would be the same had he not complied with any
other condition set out in the offer.

On this basis, I conclude that, in respect of the Union’s first
position that employees who were offered the rental assist-
ance package ought be provided with it, employees who do
not comply with the eligibility criteria are not so entitled. The
letter, in accordance with the statement of agreed facts, was
sent to all the Respondent employees who were appointed to a
position which was located in Kalgoorlie. Some of them will
not be entitled for a range of reasons which are set out in the
criteria. Mr Thomson is not entitled because he is entitled to a
district allowance, and he has no right to opt not to be entitled
while he is covered by the Award.

As to whether, as a matter of merit, the employees ought be
provided with such assistance, I note that the Wage Fixation
Principles place limits upon the granting of applications for
new allowances. It is said in s.3, Role of Arbitration and the
Award System, subsection 5—Adjustment of Allowances and
Service Increments, that new allowances to compensate for
the reimbursement of expenses incurred may be awarded where
appropriate having regard to such expenses. It is not submit-
ted to the Commission that this is the basis upon which the
matter ought to be considered and nothing was put by the Union
regarding the application of the Principles. What was said by
the Union was that the assistance ought be provided for on the
basis of merit. I note the different types of accommodation
available for rent and the respective costs. However, I am pro-
vided with no other information upon which to base a
consideration and merit. I note that the rental assistance to be
provided in accordance with the policy is $150.00 per week
for a person with dependants residing with him or her at
Kalgoorlie and $80.00 per week for a person without
dependents. I note that Mr Thomson’s circumstances are that
he is currently residing at the Inland City Hotel and pays $85.00
per week for a room only. Clause 32.—District Allowance of
the Award provides for $3.41 per week in respect of Kalgoorlie,
with double that rate to be paid to an employee who has mem-
bers of his or her family solely dependant on him or her for
support living with them (sic) at their (sic) home station.

In all of the circumstances, I believe that the appropriate
way to deal with a question of the cost of accommodation in
Kalgoorlie is through an application to amend Clause 32.—
District Allowance and this would involve consideration of
far more than simply the actual rental cost.

In all of these circumstances, I am not satisfied that—
(a) Mr Thomson or employees in his circumstances, or

any other employees who do not meet the criteria set
out in the letter who are excluded by the criteria, are
entitled to the rental assistance set out therein.

(b) On the basis of the information provided that the
claim for such an amount as provided within the let-
ter is justified on its merits.

APPEARANCES: Mr R Wells on behalf of the Applicant
Ms M Kovacevich on behalf of the Respondent.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Australian Railways Union of Workers,
West Australian Branch

and
Western Australian Government Railways Commission

trading as Westrail.
No. CR 91 of 1997.

Railway Employees’ Award No. 18 of 1969.

COMMISSIONER P E SCOTT.
14 July 1997.

Order.
HAVING heard Mr R Wells on behalf of the Applicant and
Ms M Kovacevich on behalf of the Respondent the Commis-
sion, pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—

THAT this matter be and is hereby dismissed.
(Sgd.) P.E. SCOTT,

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Civil Service Association of Western Australia
Incorporated

and
Governing Council of the Central Metropolitan

College of TAFE.
No. PSACR 19 of 1997.

27 June 1997.
Reasons for Decision.

COMMISSIONER A.R. BEECH: In this application the Civil
Service Association of Western Australia Incorporated (CSA)
claims that the Central Metropolitan College of TAFE (CMC)
denied natural justice to Mrs Usha Sangar when it stated that
her work performance is poor and relocated her from the Mount
Lawley Campus to the Perth Campus. The CSA seeks an Or-
der returning her to the Mount Lawley Campus.

The CSA does not question the CMC’s right to relocate, or
transfer, Mrs Sangar to meet the operational requirements of
the CMC. It accepts that if the organisation of the CMC re-
quired Mrs Sangar to move from the Mount Lawley Campus
to the Perth Campus then the union, and indeed Mrs Sangar,
would accept the move. Indeed, she has relocated in the past
when required. The application has been brought to the Com-
mission on this occasion however, because the reason why
CMC wants Mrs Sangar relocated, and indeed has relocated
her, is that it states her work performance is so poor that it is
necessary. It is that reason which is vigorously contested by
Mrs Sangar and her union on her behalf.

Mrs Sangar has been a Librarian since 1980. She worked at
the Mount Lawley Campus in 1986 and satisfied all of the
incremental requirements to move to Level 5. In approximately
1995 a restructuring of libraries occurred such that she was
moved from the Mount Lawley Campus to the Leederville
Campus until approximately February 1996. She was then
moved to the Wembley Campus to complete a particular
project. In August 1996, her supervisor, Mr Joseph, rang her
and asked her to where she wished to be moved. He accepted
her request to move her to the Mount Lawley Campus and she
returned there on the 2nd September 1996. She was there for
approximately 3 months before proceeding on long service
leave at the end of December 1996.

Her evidence is that, prior to the 5th December 1996, she
had not received any negative feedback about her work or per-
formance at all. She states that, on the 5th December, Mr Joseph
came to her and said that he had received negative feedback
about her from “the Executive” at the campus and that he would
have to put a process in place to rectify it. Her evidence is that

he did not elaborate on the causes of the negative feedback.
On the 12th December 1996, Mr Joseph wrote to the Director
Human Resources, Mr Musson, stating that he been concerned
about Mrs Sangar’s performance for some time and had had
informal discussions with her to explain this. Mr Joseph was
concerned that Mrs Sangar was still not performing at the level
at which she is expected to perform and he asked Mr Musson
to organise a meeting. On the 13th December Mr Musson wrote
to Mrs Sangar enclosing a copy of Mr Joseph’s memo, indi-
cating that it is going to be placed on her personal file and
inviting her to respond. He indicated that it was going to be a
serious matter and he proposed a meeting. Mrs Sangar was
shocked. She went to see Mr Joseph but the meeting was not
productive. He did not give her any detail and she was upset
and angry. At the meeting organised by Mr Musson on the
23rd December, which was also attended by Mrs Sangar’s
union, no agreement was reached but Mr Musson indicated he
would put in writing what the issues were. He wrote on the
24th December to Mrs Sangar. However, his letter details only
the arrangements CMC wished to follow to address its con-
cerns. Significantly neither it nor any of the previous
correspondence to Mrs Sangar set out at all why the CMC
thought Mrs Sangar’s performance was poor.

Mrs Sangar then proceeded on long service leave. Mr
Joseph’s evidence is that, in late January 1997, in consultation
with Mr Musson, he decided to relocate Mrs Sangar from
Mount Lawley to Perth because Perth was the only reasonable
location where Mrs Sangar could be effectively mentored. On
the 25th March 1997 when Mrs Sangar returned from over-
seas and prior to her recommencing work, Mr Joseph wrote to
her stating that—

“In the position of Librarian Health and Community Care,
you are expected to provide specialist LRC Services to a
designated portfolio area, ensuring that resources and serv-
ices are identified and made available to meet academic
delivering and student learning needs.
The portfolio has expressed through its Manager that your
approach to performing this role has been largely very
traditional and not in keeping with the demands of an
area that is currently offering courses in flexible delivery
mode and planning on developing others for online and
internet delivery. Better skills in accessing and using in-
formation systems and services have been expected from
you to be effective in this role.
In order to address this deficiency, I have arranged for
you to receive training and be mentored ... this will ne-
cessitate you to be located at the Perth Campus.”

It is recognised that the relocation or transfer of an employee
from one job to another, done unilaterally, is at least notion-
ally a dismissal and re-employment. On that basis the test to
be applied by the Commission is whether the employer has
exercised its legal right to transfer or relocate the employee in
a manner that is so harsh or oppressive to the employee as to
amount to an abuse of that right (Transport Workers Union of
Australia v. Mount Newman Mining Company (1989) 69 WAIG
1036). It is also recognised that the exercise of that right may
be harsh or unjust if, in its application, the employer denies
natural justice to the employee. The requirements of natural
justice may vary from case to case but in this particular matter
it is conceded, at least in the evidence of Mr Joseph, that the
employee should have the specific problems drawn to her at-
tention, be permitted to give her responses, have them judged
and then have a decision made by the employer. While I ac-
cept that the relocation of Mrs Sangar is within the CMC’s
operations and that she has not suffered any reduction in pay
or classification, the above tests will still be applicable. The
task of the Commission is to assess according to equity, good
conscience and substantial merit whether Mrs Sangar has been
treated fairly.

The evidence in this matter establishes that Mrs Sangar was
denied natural justice. It is accepted by the CMC that, prior to
the 13th December, there had been no written correspondence
from CMC to Mrs Sangar drawing specific problems to her
attention. The absence of written correspondence would not
be a difficulty if it was clear that the CMC had drawn its
dissatisfaction to Mrs Sangar’s attention verbally, in sufficient
detail to give her an opportunity to improve. However, CMC
has not been able to demonstrate that it even did that. Mrs
Sangar states that she had not had any perception of poor
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performance drawn to her attention verbally. Although Mr
Joseph gave some indication in his evidence that he had done
so, he was unable to recall any occasion when he in fact did
so. He was unable to recall from his own memory, and even
with the assistance of some documentation, any meeting where
he gave Mrs Sangar details of any perceived poor perform-
ance. When asked under cross examination whether he was
sure that he raised issues I note that his answer at first was
“yes because the issues were important enough to be raised
and not to be ignored”. However, when pressed further, he
said that he was convinced he had done so and then later he
said merely that he was “fairly sure” that he had done so. I
regard that as unsatisfactory especially in a matter which CMC
itself regards as “serious”. I note that Mr Joseph said in evi-
dence that he thought giving Mrs Sangar a project at Wembley
Campus in February 1996 was an opportunity to continue
monitoring her productivity and performance levels. But there
is no evidence that Mrs Sangar knew of this motive. She did
not. I am left with the impression that Mrs Sangar is quite
correct: she did not have any detail of poor performance put to
her such that she could be given an opportunity to correct it.

It is also the case that in the correspondence I have referred
to above from CMC to Mrs Sangar there has not been any
detail given of the alleged poor performance. I include in this
comment the extract from Mr Joseph’s letter of the 25th March
1997, even though that letter was sent after the decisions had
been made. But even that letter does not set out what it is that
constitutes poor performance. With respect to Mr Joseph, I
agree with Mrs Sangar: I also do not understand what the words
“very traditional and not in keeping with the demands of an
area that is currently offering courses in a flexible delivery
mode and planning on developing others for online and internet
delivery” mean. But even if I am wrong in my lack of under-
standing, those words were by then too late. They were too
late because, as Mr Musson noted on the 13th December, he
had received a complaint from Mr Joseph which would be
placed on Mrs Sangar’s Personal File and was regarded as a
serious matter. It needs to be said that the letter from Mr Musson
indicated a formal approach by CMC. That is in marked con-
trast to CMC’s letter on the 29th January 1997 to the CSA
indicating that issues had been raised by Mr Joseph with Mrs
Sangar “on an informal basis”. As a matter of consistency,
prior to CMC formally placing matters on Mrs Sangar’s file,
it should have formally raised its concerns with her and given
her an opportunity to respond before taking the action it did. It
simply did not do so formally, and it did not do so informally.

The result is that Mrs Sangar has now been relocated and
required to undergo a mentoring process by CMC when it did
not give her any chance to improve her perceived poor per-
formance. That is patently unfair to her. I am at a complete
loss to understand why, if Mr Joseph was of the opinion that
there had been problems with Mrs Sangar over a long period
of time, he contacted her in August 1996 and asked her for her
choice of location of work, he responded favourably to her
request and moved her to Mount Lawley. I have difficulty
understanding why he would do so if he had concerns then
about Mrs Sangar’s performance. Yet he did so and without
drawing to her attention any matter to do with his perception
of poor performance on her part. He did not say to her, for
example, that she can go to Mount Lawley as long as she had
supervision and training. Indeed in his evidence he said that
he did not do so because he had reasonable faith in her, in the
project she had undertaken, and he would give her a reason-
able opportunity to return to the Mount Lawley Library before
making any further statements to her. If that is the case I must
accept, as indeed I expect Mrs Sangar accepted, that she had
no reason to believe that there was any perception of poor
performance on her part. I accept Mrs Sangar’s evidence that
when Mr Joseph spoke to her on the 6th December she was
shocked and distressed. For those reasons, I find that CMC
did indeed deny natural justice to Mrs Sangar.

The union presses for an order returning Mrs Sangar to the
Mount Lawley College. In my view Mrs Sangar is prima facie
entitled to that order. In deciding on the relief to be given, the
Commission is able to take into account all of the
circumstances of the case. For example, if the Commission
was satisfied that, even though Mrs Sangar had been denied
natural justice, her performance was so poor that it would not
be in the interests of either her or the college for her to return

to Mount Lawley, then the Commission would not be likely to
make the order requested notwithstanding the denial of natu-
ral justice. However, the evidence does not establish to my
satisfaction that Mrs Sangar performs poorly such that she
should not be returned to Mount Lawley. I have re-read the
evidence given by Mr Joseph where, perhaps for the first time,
he detailed some areas where he thought Mrs Sangar performed
poorly. For example he mentioned a problem working in teams,
operating within team goals and giving particular services to
individual campuses. He also said that it would be unreason-
able for Mrs Sangar to say it was not her duty to issue a book
to a user. However, these examples were not put to Mrs Sangar
when she gave evidence before the Commission and I am un-
able to judge fairly the strength of Mr Joseph’s evidence. I am
not entirely sure the extent to which his concerns can relate
directly to the requirements of Mrs Sangar’s JDF. However, I
find that it would be unfair to criticise Mrs Sangar’s perform-
ance on that basis given that the JDF wasn’t given to her until
November 1996.

I listened intently to the evidence of Mrs Ramsay who is the
Director of the WA School of Health and Community Serv-
ices at Mount Lawley. Mrs Ramsay has considerable
experience and had been at the Mount Lawley College for 2
years. Her evidence is that she had seen Mrs Sangar when she
returned in September 1996. She had not seen any evidence
that Mrs Sangar was capable of doing the job at Mount Lawley.
She spoke of needing a more professional, open policy. There
should be a teaching team for the library and library staff should
interact more closely with the staff. Whilst she acknowledged
that Mrs Sangar worked diligently to contact the staff some of
that work was inappropriate. She stated that Mrs Sangar hadn’t
demonstrated capable research that needed to be done. She
observed Mrs Sangar being unfriendly on an occasion. Mrs
Ramsay’s evidence causes me some concern. However, once
again, Mrs Ramsay’s evidence was not put to Mrs Sangar in
cross examination and I have some difficulty in assessing its
weight.

I also take into account that there is evidence that is support-
ive of Mrs Sangar. Two lecturers gave evidence. One of those
lecturers was a liaison person for 18 other lecturers. They were
supportive of Mrs Sangar’s moves to consult with the lectur-
ers. They found Mrs Sangar’s approach to be a source of relief
and quite helpful. Mrs Sangar also tendered in evidence a
number of questionnaires which had been filled out at her re-
quest at the time. Although, the persons who filled out the
questionnaires were not called to give evidence I do not dis-
count them entirely. The comments are supportive of a positive
view of Mrs Sangar’s performance in the position even if they
do not relate to her personally. Mrs Sangar gave evidence her-
self of a number of initiatives that she took whilst she was at
Mount Lawley and these were not shown to be irrelevant in
cross examination. On the evidence I am simply unable to
conclude that Mrs Sangar should not be returned to the Mount
Lawley Library and an Order to that effect will issue.

The Commission’s decision in this matter does not mean
that the Commission is satisfied that Mrs Sangar is indeed
performing at the required level. However, it has not been
shown to the Commission’s satisfaction that she is not. There-
fore CMC and Mrs Sangar should be aware that if, upon to the
return to the Mount Lawley Campus, CMC judges Mrs Sangar
to be performing poorly then it should, in accordance with the
proper processes, draw the issues to Mrs Sangar’s attention in
sufficient detail as will enable her to have a proper opportu-
nity to rectify the problems. There was some suggestion in the
evidence that Mrs Sangar has always provided good reason
why her performance is not poor and may make it difficult for
a Manager to negotiate with her. If that is the case, it is all the
more reason why any dissatisfaction on the part of CMC must
be put to Mrs Sangar formally. As Mrs Sangar herself stated
in her evidence, nobody is perfect, and the Commission will
expect Mrs Sangar to treat objectively any future concerns
about her performance which are drawn to her attention.

The Minute of a Proposed Order now issues.
Appearances:  Ms F. Bajrovic appeared on behalf of the ap-

plicant.
Ms M. In De Braekt and with her Ms J. Caiacob on behalf

of the respondent.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Civil Service Association of Western Australia
Incorporated

and
Governing Council of the Central Metropolitan

College of TAFE.
No. PSACR 19 of 1997.

14 July 1997.
Order.

HAVING HEARD Ms F. Bajrovic on behalf of the Applicant
and Ms M. In De Braekt and with her Ms J. Caiacob on behalf
of the Respondent the Commission, pursuant to the powers
conferred on it under the Industrial Relations Act, 1979,
hereby—

(a) DECLARES that the relocation of Mrs Usha Sangar
from the Mount Lawley Campus was unfair;

(b) ORDERS that Mrs Sangar be returned to her former
position at the Mount Lawley Campus.

(Sgd.) A.R. BEECH,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Liquor, Hospitality and Miscellaneous
Workers’ Union, Miscellaneous Workers’ Division, Western

Australian Branch

and

The Salvation Army T/A Graceville Women’s Centre.

No. CR 46 of 1997.

COMMISSIONER J.F. GREGOR.

26 June 1997.

Reasons for Decision.
THE COMMISSIONER: On 14 February 1997, the Austral-
ian Liquor, Hospitality and Miscellaneous Workers’ Union,
Miscellaneous Workers’ Division, Western Australian Branch
(the union) applied to the Commission for a conference pursu-
ant to Section 44 of the Industrial Relations Act 1979 (the
Act), regarding the unfair dismissal of an employee. A confer-
ence was held on 17 March 1997, pursuant to Section 44 of
the Act. At the conclusion of the conference the matter had not
been settled between the parties and was referred for hearing
and determination. The dispute between the parties was delin-
eated in the schedule attached to the memorandum of matters
for hearing and determination and is as follows—

On the 7 March 1997 (W), a member of the Australian
Liquor, Hospitality and Miscellaneous Workers Union,
Miscellaneous Workers Division, Western Australian
Branch, was dismissed for serious misconduct.
The Union says the dismissal was harsh, unfair and op-
pressive and seeks orders for the reinstatement of (W) to
her previous position at the Graceville Women’s Centre
in Highgate, Perth.
The employer denies that the dismissal has been harsh,
unfair or oppressive. It says it was justified in the circum-
stances of reaching the conclusion there had been serious
misconduct and the Commission should not issue the or-
der sought.

This case involves the alleged unfair dismissal of an em-
ployee of The Salvation Army at its Graceville Women’s
Centre.

Graceville is an establishment which consists of three sec-
tions.

Nunyara - provides accommodation for 8 women
on their own.

Byanda - provides accommodation for up to 10
women with accompanying children
escaping from domestic violence or
homeless situations.

Cornelie Court - caters for 25 intellectually disabled
women who stay there long term.

There are a number of care workers to care for the women in
Cornelie Court, the section that is the issue in this case. There
are about 25 staff in total at Graceville. At Cornelie there is a
supervisor and 6 regular care workers. The centre provides 24
hour care for the occupants and this means that there are sleep
over staff who stay at the centre after the completion of day
shift. (W) had been employed as a carer at the centre. On 25
January 1997, (W) was working her regular sleep over shift,
which ran from 2.30 pm in the afternoon to 7.00 am the next
day. (W) left her overnight bag at the workplace and returned
to work at 2.30 pm on Sunday, 26 January 1997, for her next
sleep over shift to be worked over the same period of time as
on Saturday.

Of relevance too was that, for the previous few days at least,
there had been a tan skirt belonging to one of the occupants of
the centre draped over a chair in an office where the care work-
ers gathered. On the morning of 26 January 1997, one of the
workers discovered that the skirt was missing and a search
was conducted. According to the evidence of Ms Vera Kang,
she, in company with two other employees, went to an up-
stairs bedroom, which is used by the sleep over worker and
found the overnight bag belonging to (W). There was some
confusion about who opened the bag, suffice to say it was
opened and the three workers say they found the missing skirt.
This they reported to Major Pearce who is the superintendent
at Graceville. According to Major Pearce, one of the workers,
Mary Gemmell, came across to her house, which is on the
Graceville property and reported that a skirt that had been in
the downstairs room when she went off duty on Saturday night,
was not there when she came in on Sunday. Mrs Gemmell
also said she and Vera Kang who had been on duty that morn-
ing had during that time, searched for it through the centre.
They had not found it but in the afternoon they looked in a bag
belonging to (W) and had seen the skirt.

After receiving the report Major Pearce came over to Cornelie
Court. After she arrived, she told (W) that she would like to
talk to her and asked if she had any knowledge about the
whereabouts of the skirt, to which she replied in the negative.
Major Pearce then asked (W) if she could look inside her bag
and (W) went upstairs and bought the bag down. She opened
up the bag and emptied the contents out, but the skirt was not
there. Major Pearce gave evidence that she was in a down-
stairs office and that (W) had gone upstairs to fetch the bag.
There was one flight of stairs to the bedroom, which is di-
rectly above the office. (W) returned within 1 or 2 minutes.
She had opened the bag and the skirt was not in it. Major
Pearce then told her that the skirt would need to be found.
Approximately one hour later when Major Pearce came back
to the office she was informed that (W) had found the skirt in
the boutique. Major Pearce took no further action at that time,
in fact it was the following weekend before anything further
was done about the matter.

On 3 February 1997, Major Pearce interviewed (W) in the
presence of her supervisor. She informed (W), that when she
asked to look in (W’s) bag on 26 January 1997, she already
knew that three staff had seen the article in the bag. Major
Pearce then asked (W) if she had any knowledge of it and she
said she did not. Major Pearce confronted her with the infor-
mation that the three staff would say that the article was in the
bag but (W) still denied knowledge of it. Major Pearce sent
(W) home on pay. This was to give her the opportunity to
approach her union representative and discuss the issue. Later,
statements which had been taken from the three employees
involved were given to the union. At a meeting with the union,
the issues were discussed and (W) had denied she had taken
the skirt. She stated that Vera Kang had said that she could
have the skirt but she did not want it [for use by one of her
‘ladies’] so she did not accept the offer.

The enquiries conducted by Major Pearce were against the
background that there had been theft at Graceville over a pe-
riod of time and warnings had been issued (see Exhibits O1
and O2). At the conclusion of the meeting with the union,
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Major Pearce said she would consider all the evidence and
make known her decision. On Friday, 7 February 1997, a de-
cision was made to dismiss and a letter of dismissal was drafted
and delivered to (W) by courier. Major Pearce said that the
reasons that dismissal was effected, were that three staff mem-
bers had seen the article in the bag, it was an article which was
not difficult to identify and the skirt was found in a bag be-
longing to (W). (W) had produced the skirt notwithstanding
that a thorough search had been made of the area and it had
not been found. After talking to the staff and going through
the evidence that was available, Major Pearce came to the con-
clusion that on the basis of the information before her that (W)
had taken the skirt. That conclusion against the background
that there had been adequate warning concerning the conse-
quences of theft seems to have finally convinced Major Pearce
to dismiss (W).

The applicant (W) gave evidence and she related the events
as she recollected them. She told the Commission that she
used a bag on sleep over nights to store her personal effects,
her pillow and some other items of night clothing. She had left
the bag at work when she finished her shift. The bag was in a
room without a door in an area that was not locked. She gave
evidence that when she had gone to bed she did not open the
bag because her nightwear was on the top of it as was her
pillow. She left those in the bedroom the next morning. When
she started her afternoon shift at 2.30 pm on Sunday she was
confronted by Mary Gemmell who asked her where the tan
skirt that had been on the back of the chair was. Mrs Ray
Falloon was also present during the conversation. Mary
Gemmell had said she thought it was strange that the skirt was
missing because it was on the chair when she went home the
night before. When she mentioned this to (W) she replied “Was
it?” About that time (W) was asked by Mary Gemmell, at the
direction of Major Pearce, to remove cobwebs outside the rec-
reation room which she did until Major Pearce asked her to
come into the office. The Major then asked her if she knew
where the tan skirt was. (W) said no. Then the Major asked
permission to look in her bag. (W) was quite shocked but said
yes and she went upstairs to get the bag. (W) ran upstairs and
brought the bag straight down, it was still closed. (W) said in
evidence that she was only away for a short time. The con-
tents of bag were unpacked but the skirt was not there. (W)
put everything back in her bag and asked Major Pearce if she
wanted to look in her locker. They went together to the locker
and Major Pearce looked inside. The Major then said to (W)
that she had to find the skirt or else. She felt like she was being
accused of something she had not done. She challenged the
Major as to why the focus was on her when there were three
other staff on shift. Her reply was that (W) was the only one
sleeping over the previous night.

After obtaining the key (W) looked for the skirt in the laun-
dry but she could not find it there. She went upstairs and looked
in the office cupboards and in all other places. No one else
came to assist her to search. Ultimately she found the skirt in
a craft box in the boutique. The boutique is a room of the
nature of a walk in robe which is on the side of the bedroom
near the far wall from where the bag was. (W) came down-
stairs and showed a skirt to Vera Kang and asked if this was
the skirt Mary was looking for. Vera said she did not know, it
might be. She put the skirt on the back of the chair where it
was originally and went on about her business. Major Pearce
had come in later and asked where the skirt was found, and
she was told by (W). The Major asked (W) how the skirt got
into the craft box in the boutique and (W) told her she did not
know. (W) recited her recollection of the meeting with Major
Pearce. Major Pearce asked her to go away to think about the
matter thoroughly and (W) had said there was nothing to think
about. But the Major repeated the instruction. (W) thought the
Major implied that (W) had stolen the skirt, because three
witnesses had looked in the bag and had seen a skirt. That was
the first time that the witnesses were ever mentioned. There
was another meeting on 6 February 1997 during which the
matter was discussed again. Eventually Major Pearce an-
nounced she would be making a decision the following day.
That occurred and (W) received a notice of dismissal (Exhibit
RC1).

There is some evidence before the Commission which has
been useful to me in coming to the decision I have in this
matter to which I wish to draw attention. Mary Gemmell told

the Commission during her evidence in chief that when (W)
came on duty at 2.30 pm, she had asked if (W) knew what
happened to the skirt and (W) had said she did not know what
Mrs Gemmell was talking about. Mrs Falloon was a witness
to this conversation, but more importantly, after (W) had said
she did not know anything about the skirt, Mary Gemmell
went to Vera Kang and told her what (W) had said. Immedi-
ately Vera Kang had told Mrs Gemmell that the skirt was in
(W’s) bag. According to Mary Gemmell, Vera Kang had gone
upstairs to the toilet and decided to look in (W’s) bag where
she had found the skirt, but at the time she did not mention her
find to anyone. Later the three members of staff went and
looked in the bag and saw the skirt wrapped inside a dressing
gown.

Vera Kang gave evidence about the same issue. She said
that Mary Gemmell and herself had looked for the skirt in the
boutique but could not find it there. After lunch Vera Kang
went back to the boutique. She said that the missing skirt had
intrigued her because they had searched everywhere and could
not find it, and it then dawned upon her to look in (W’s)
bag.Vera Kang discovered the skirt in the bag by herself. She
recognised it because it belonged to a resident under her care.
In her evidence she said she saw something bluish and it struck
her that this was the colour of the skirt. She said she came
downstairs and went about her chores for a while but because
of her conscience she needed to share her information about
the skirt. So she told Mary Gemmell and Mrs Gemmell had
said ‘let’s go and have a look at it’ and three of the staff did so.
The three of them looked in the bag saw the skirt but did not
remove it. Vera Kang remembered that (W) had asked for the
key to look in the laundry and she came back with nothing.
Later she went upstairs and brought down the skirt and threw
it on the armchair. (W) had said words to the effect ‘is this the
skirt that I have been accused of stealing’.

The test for determining whether a dismissal is unfair or not
is now well settled. The question is whether the respondent
has nevertheless acted harshly, unfairly or oppressively in its
dismissal of the applicant. It is for the applicant to establish
that the dismissal was in all these circumstances unfair. The
test for ascertaining whether a dismissal is harsh, oppressive
or unfair is that outlined by the Industrial Appeal Court in
Undercliff Nursing Home v. Federated Miscellaneous Work-
ers Union of Australia (1985) 65 WAIG 385. The question to
be answered is whether the right of the employer to terminate
the employment has been exercised so harshly or oppressively
or unfairly against the applicant as to amount to an abuse of
the right. A dismissal for a valid reason within the meaning of
the Act may still be unfair if, for example, it is effected in a
manner which is unfair but if the employment has been termi-
nated in a manner which is procedurally irregular that will not
of itself necessarily mean the dismissal is unfair (see Shire of
Esperance v. Mouritz (1991) 71 WAIG 891 and also Byrne v.
Australian Airlines (1995) 65 IR 32). In Shire of Esperance v.
Mouritz, Kennedy J also observed that whether an employer
in bringing about a dismissal adopted procedures which were
unfair to the employee, is but an element in determining
whether the dismissal was harsh or unjust.

In relation to situations where there is a theft in the workplace
there are two decisions directly on point. The first is British
Home Stores Limited (BHS) v. Burchell (1978) IRLR 379. This
is a decision of the English Employment Appeal Tribunal.

In BHS v. Burchell Arnold J held at 380 that—
“what the Tribunal have to decide every time is, broadly
expressed, whether the employer who has charged the
employee on the ground of the misconduct in question
(usually, though not necessarily dishonest conduct) en-
tertained reasonable suspicion amounting to a belief in
the guilt of the employee of the misconduct at that time.
That is really stating shortly and compendiously what is
in fact more than one element. First of all, there must be
established by the employer the fact of that belief; that
the employer did believe it. Secondly, that the employer
had in his mind reasonable grounds upon which to sus-
tain that belief. And thirdly, we think, that the employer
at the stage at which he formed that belief on those
grounds, at any rate at the final state at which he formed
that belief, had carried out as much investigation into the
matter as was reasonable in all the circumstances of the
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case. It is the employer who manages to discharge the
onus of demonstrating these three matters, we think, who
must not be examined further” [emphasis in original].

The principles in the decision of BHS v. Burchell have been
followed in Western Australia in the case of TWU v. Tip Top
Bakeries (1993) 73 WAIG 1632.

In the Tip Top Bakeries case at p 1632, the Commission
cites a lengthy extract from Fielding C in the Full Bench case
of “C” v  Quality Pacific Management Pty Ltd (which adopts
the BHS principles) and goes on to say at p 1633 “whilst the
Commission, presently constituted, respectfully accepts and
adopts, for the reasons given by Fielding C. (op cit), that a
reasonable belief of theft by an employer after a proper con-
sideration of all the circumstances by the employer, constitutes
sufficient grounds for dismissal of the employee” [emphasis
added].

In my decision in FMU v. Board of Management, Fremantle
Hospital (1993) 72 WAIG 1418. I proposed four heads of test.
These are set out on p 1420. They are—

(a) was the termination lawful under the Award?
(b) was the employer given a proper opportunity to be

heard and to put his/her own case prior to termina-
tion?

(c) has the employer at senior level considered all the
relevant factors including consideration of lesser
options, and also balancing the employment history
of the worker concerned with the behaviours com-
plained of in the instance leading to the termination?

(d) was the termination made in accordance with a well
known policy?

It is well settled in decisions of the Commission that its task
is to assess whether the dismissal was industrially fair in the
accepted sense irrespective whether there is a breach of con-
tract or not. That assessment is to be made not according
technical rules but according to equity and good conscience
and the substantial merits of the case without regard to techni-
calities or legal form as is recited in Section 26 of the Act.

Matters such as this are not to be determined as if (W) was
on trial for stealing, rather the issue is whether in dismissing
her, the respondent acted fairly in the accepted industrial sense.
The Commission is not to answer that question by reference
to what it would have done in the circumstances, but by refer-
ence to an objective standard of whether the respondent acted
as a reasonable employer in the circumstances disclosed in
these proceedings would have acted.

I have mentioned previously the Undercliffe case of which
the preceding is the ratio. I suggest too that the comments
made by Denning MR in British Leyland UK Ltd v. Swift (1981)
IRLR 91 at page 93 are relevant, even though they were made
in relation to United Kingdom legislation. In discussing how a
reasonable employer would have acted, Denning MR said ‘it
must be remembered that in all circumstances, there is a band
of reasonableness within which one employer might reason-
ably take one view and another quite reasonably take a different
view’.

The determination of this case has caused me anxious con-
sideration. I have concluded that after hearing the witnesses
and having reflected upon that testimony, I am not convinced
on the balance of probabilities that (W) took the goods in ques-
tion, that is not to say that I am satisfied that she did not, rather
I am not satisfied that she did. There are serious concerns par-
ticularly about the evidence of Vera Kang. I find there is
antipathy apparent from her demeanour, delivery and manner
of expression towards (W). This was clear from the evidence
that she has given in the Commission. From evidence of Ma-
jor Pearce, which I accept, I gained the impression that she
was unaware of the full role of Vera Kang. It seems that Major
Pearce was firmly convinced that the skirt was discovered by
three of the staff acting together, as it were, in a search. That is
not so. The clear evidence from Mary Gemmell who related
what Vera Kang had said to her at the time and Vera Kang’s
evidence is that Vera Kang found the skirt by herself. Strangely
she identified its colour incorrectly as being bluish. The skirt
produced in the Commission was not blue it was tan. I note
there was some other inclusive evidence that said it was
wrapped in something blue. There is evidence that the skirt
was in the bag of (W), however, there is no evidence at all as

to who put it there. There is a probability that the skirt may
have been placed in the bag by someone other than (W) and
then removed by someone else and hidden in the craft box
where (W) eventually found it. What ever the truth is, as I
have said, on the balance of probabilities I am not able to come
to the conclusion that (W) did steal the skirt or that she did
not. There is therefore considerable doubt. Given the evidence,
it is not possible to conclude that the employer acted within
the band of reasonableness described by Denning MR in Brit-
ish Leyland UK Ltd (supra) when it concluded that (W) stole
the skirt.

It is clear from the evidence of Major Pearce, that in the
absence of her concluding that there was theft on the part of
(W), she would not have been dismissed because the dismissal
was linked to the previous two general warnings to the staff
about theft. It follows that if there was no theft in this case
(W) would not have been dismissed. It is my conclusion that
inadvertently though it may be, there has been a lack of indus-
trial fairness in this dismissal. A proper consideration of the
circumstances could not have led to the formation of a reason-
able belief that theft by (W) had occurred.

For these reasons, I have to conclude that the dismissal has
been unfair. Insofar as reinstatement is concerned, under the
scheme of the Act, the first duty of the Commission is to ex-
amine whether the relationship can be restored. I appreciate
that (W) has been dismissed for alleged theft and could have
some feelings of misgiving about that. There is antipathy be-
tween (W) and Vera Kang, however, in the circumstances I
think that justice is best served by ordering reinstatement. An
order which will issue will declare that (W) has been unfairly
dismissed and is to be reinstated at a time to be agreed by the
parties and that her contract of employment will be deemed to
be for all purposes continuous.

Subsequent to the completion of the hearing, the applicant
union sought to reopen the case to produce further evidence,
which was said by its advocate Mr Rosales-Castaneda to call
into question evidence which had been given during the hear-
ing.

I reserved my decision on the application. Having consid-
ered the information that was put before the Commission and
the submissions of the advocates, I have concluded that noth-
ing presented by the applicant union gives rise to a need to
reopen the case. In view of the outcome of the matter I do not
need to take the issue any further, other than to say that the
information presented was unconvincing as a support for the
allegation made by the applicant.

Appearances: Mr G. Rosales-Castaneda appeared on behalf
of the applicant.

Mr M. O’Connor appeared on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Liquor, Hospitality and Miscellaneous
Workers’ Union, Miscellaneous Workers’ Division, Western

Australian Branch

and

The Salvation Army T/A Graceville Women’s Centre.

No. CR 46 of 1997.

COMMISSIONER J.F. GREGOR.

28 July 1997.

Supplementary Reasons for Decision.
THE COMMISSIONER: On 17 July 1997, the Commission
issued its decision in this matter together with minutes of the
proposed order. The applicant union requested the opportu-
nity to Speak to the Minutes and that occurred during the
hearing on 16 July 1997.

Prior to the hearing, the applicant union had submitted min-
utes of a varied order. During the hearing the Commission
indicated that it would adopt orders (1), (2) and (3) proposed
by the applicant union, but it would consider the requested
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order number (4), which would have had the effect of requir-
ing the respondent to pay the contractual entitlements of the
member of the applicant union subject to these proceedings
from the date of the dismissal to the date of the reinstatement.

Subsequent to the hearing, the Commission had cause to
request the applicant to supply information concerning the
earnings of the employee concerned. In due course the Com-
missioner received advice and it appears that the employee
received Social Security Payments under the New Start Al-
lowance scheme from 26 April 1997 to approximately 23 May
1997 totalling $623.00. Subsequent to those payments, the
employee received payments from casual employment from
14 May 1997 through to the 9 July 1997 in the gross sum of
$2,874.23.

In view of the earnings of the employee since the termina-
tion of her employment, it is not my intention to accede to the
applicant’s request to insert order number (4). I will therefore
publish a final order in this matter in form suggested by the
applicant in its varied minutes of proposed order and in par-
ticular in orders (1), (2) and (3).

Appearances: Mr G. Rosales-Castaneda appeared on behalf
of the applicant.

Mr M. O’Connor appeared on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Liquor, Hospitality and Miscellaneous
Workers’ Union, Miscellaneous Workers’ Division, Western

Australian Branch

and

The Salvation Army T/A Graceville Women’s Centre.

No. CR 46 of 1997.

COMMISSIONER J.F. GREGOR.

28 July 1997.

Order.
HAVING heard Mr J. Rosales-Casteneda on behalf of the
Applicant and Mr M. O’Connor on behalf of the Respondent
the Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—

1. THAT the member of the applicant union, the sub-
ject of these proceedings, (W), was unfairly dismissed
on 7 February 1997; and

2. THAT the member of the applicant union, the sub-
ject of these proceedings, (W), be reinstated in the
respondent’s employ at a time and date to be mutu-
ally agreed between the parties, but no later than 10
days from the date of this order; and

3. THAT the contract of employment of the member of
the applicant union, the subject of these proceedings,
(W), be deemed to be continuous from the date of
her dismissal to the date of her reinstatement.

(Sgd.) J.F. GREGOR,
[L.S.] Commissioner.

UNIONS—
Application for alteration of

rules—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

S. 62
In the matter of an application by The Western Australian
Builders’ Labourers, Painters and Plasterers Union of Workers
for alteration of registered rules.

(639 of 1997)
ROBIN COLBERT LOVEGROVE

Deputy Registrar.
28 July 1997.

Decision.
HAVING read the application, there being no person desiring
to be heard in opposition thereto, after consulting with the
President, and upon being satisfied that the requirements made
thereunder have been complied with, I have this day regis-
tered an alteration to Rule 8 of the registered rules of the
applicant union in the terms of the application as filed on 5
May 1995.

ROBIN COLBERT LOVEGROVE,
Deputy Registrar.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

S.62

In the matter of an application by

“The Coal Miners’ Industrial Union of Workers of
Western Australia, Collie”

667 of 1997.

ROBIN COLBERT LOVEGROVE
DEPUTY REGISTRAR.

21 July 1997.

Decision.
HAVING read the application, there being no person desiring
to be heard in opposition thereto, after consulting with the
President, and upon being satisfied that the requirements made
thereunder have been complied with, I have this day regis-
tered an alteration to Rules 41 and 48 of the registered rules of
the applicant union in the terms of the application as filed on
7 April 1997.

(Sgd.) R.C. LOVEGROVE,
Deputy Registrar.
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CORRECTIONS—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.

Michael John Doupe
and

Northside Nissan Pty Ltd.
No. 1770 of 1996.

11 July 1997.
Correcting Order.

WHEREAS an order bearing the identification No. 1770 of
1997 issued on 16 June 1997 (unpublished at the date of this
Order) and that identification is incorrect; the following cor-
rection is therefore made

The identification item—(No. 1770 of 1997), cited in the
headnote of the abovementioned order be and is hereby
deleted and replaced with the correct identifying item—
(No. 1770 of 1996).

(Sgd.) C.B. PARKS,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Australian Railways Union of Workers, West Australian

Branch and Others
and

Western Australian Government Railways Commission
trading as Westrail.
No. 955 of 1996.

Railway Employees’ Award No. 18 of 1969.
COMMISSIONER P E SCOTT.

8 July 1997.
Correcting Order.

WHEREAS on the 2nd day of October 1996, an Order in this
matter was deposited in the office of the Registrar; and

WHEREAS a letter dated 5 June 1997 from the respondent
was received by the Commission advising that an error ap-
peared in the Order; and

WHEREAS the said Order contains certain errors; and
NOW THEREFORE the Commission pursuant to the pow-

ers conferred on it under the Industrial Relations Act, 1979,
hereby orders—

THAT the order be corrected in accordance with the
following Schedule.

(Sgd.) P.E. SCOTT,
[L.S.] Commissioner.

Schedule.
1. Clause 44.—Classification Structure and Rates of Pay:

Delete subclause (6) of this clause as set out in the Order and
insert the following in lieu thereof—

(6) Apprentices—
The weekly wage rate shall be a percentage of the
tradesmen’s rate as under—

% BASE FIRST TOTAL
RATE ARBITRATED RATE

SAFETY NET
ADJUSTMENT

$ $ $

(a) Five year term:
First Year 40 174.40 8.00 177.60
Second Year 48 209.30 8.00 213.12
Third Year 55 239.90 8.00 244.20
Fourth Year 75 327.10 8.00 333.00
Fifth Year 88 383.80 8.00 390.72

% BASE FIRST TOTAL
RATE ARBITRATED RATE

SAFETY NET
ADJUSTMENT

$ $ $

Four year term:
First Year 42 183.20 8.00 186.48
Second Year 55 239.90 8.00 244.20
Third Year 75 327.10 8.00 333.00
Fourth Year 88 383.80 8.00 390.72
Three and a
half year term:
First six
months 42 183.20 8.00 186.48

Next Year 55 239.90 8.00 244.20
Next following
year 75 327.10 8.00 333.00

Final Year 88 383.80 8.00 390.72
Three year term:
First Year 55 239.90 8.00 244.20
Second Year 75 327.10 8.00 333.00
Third Year 88 383.80 8.00 390.72

(b) For the purpose of this part “tradesman’s rate”
means the rate of pay payable to an adult male
fitter under the Engineering Trades (Govern-
ment) Award numbered 29, 30 and 31 of 1961
and 3 of 1962 as amended.

2. Clause 44.—Classification Structure and Rates of Pay:
Insert the following paragraph immediately following this
clause number and title and before subclause (1)—

The rates of pay in this award include the first $8.00 per
week arbitrated safety net adjustment payable under the
December, 1994 State Wage Decision. This first $8.00
per week arbitrated safety net adjustment may be offset
to the extent of any wage increase as a result of agree-
ments reached at enterprise level since 1 November 1991.
Increases made under previous State Wage Case Princi-
ples or under the current Statement of Principles, excepting
those resulting from enterprise agreements, are not to be
used to offset arbitrated safety net adjustments.

PROCEDURAL DIRECTIONS
AND ORDERS—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Damien Clarke

and

The Shop, Distributive and Allied Employees’
Association of Western Australia.

No. 97 of 1997.

COMMISSIONER J.F. GREGOR.

1 July 1997.
Order.

HAVING heard Mr T. Lucev, of counsel, on behalf of the
Applicant and Mr J. Fiocco, of counsel, on behalf of the
Respondent the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

1. THAT the applicant provide further and better par-
ticulars of his claim (as specified in paragraphs 1 to
5 of the respondent’s request for orders for further
and better particulars of applicant’s claim as filed in
the Commission on 23 June 1997) to the respondent
by the close of business on 4 July 1997; and

2. THAT the respondent provide to the applicant fur-
ther and better particulars of its answer and
counterproposal by the close of business on 4 July
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1997, (as specified in paragraphs 1 to 8 of the appli-
cant’s request for orders for further and better
particulars of the respondent’s answer and counter-
proposal as filed in the Commission on the 19 June
1997) with the exception of—

(1) paragraphs 4 (a), (c) and (d) which shall be
replaced by a new paragraph 4 (a) in the fol-
lowing way—

(4) (a) Specify the date of each of the
“diverse occasions” referred to,
and state the person or persons
present, and the place at which
those persons were present on
each of the diverse occasions;

(2) paragraph 6 (b) which shall be replaced by a
new paragraph 6 (b) in the following way—

(6) (b) identify each of the provisions;
3. THAT the respondent provide to the applicant by

close of business on Thursday, 3 July 1997, an affi-
davit containing all documents it has or has had in
its custody, control, possession or power relating to
matters in issue between the parties and show to the
Commission on the hearing of this action, all docu-
ments required to be discovered together with all
books, papers, letters, copies of letters and other
writings and documents in the respondent’s custody,
possession or power containing any entry, memo-
randum or minute relating to the matters in issue in
this action including but not limited to the following
documents—

a) All union membership records for the period
during which the applicant was employed by
the respondent;

b) All diaries, whether partial or whole of Tho-
mas Mark Bishop and Joseph Bullock for the
period from 1987 until 28 February 1997;

c) All disciplinary, performance and counselling
and documents regarding the applicant for the
term of his employment with the respondent;

d) All employment documents (including person-
nel files, and pay records and payslips)
regarding the applicant for the term of his
employment with the respondent;

e) All complaints by employers and union mem-
bers concerning the applicant during the term
of his employment with the respondent (in-
cluding the book required to be kept by Rule
43—Complaints of the respondent’s registered
Rules);

f) The Union’s protocol’s with respect to the
employees taking leave and absenting them-
selves from duty.

4. THAT the applicant provide to the respondent by
close of business on Thursday, 3 July 1997, an affi-
davit stating the documents the applicant has or has
had in his custody, control, possession or power re-
lating to the matters in issue between the parties and
show to the Commission on the hearing of this ac-
tion all documents required to be discovered; and

5. Each party is entitled to inspect and take copies of
documents discovered under paragraphs 3 and 4 by
close of business on 4 July 1997, subject to any un-
dertakings filed in the Commission.

(Sgd.) J. F. GREGOR,    
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Ross Leonard Gibson

and

Strelley Pastoral Pty Ltd.

No. 532 of 1997.

28 May 1997.

Interlocutory  Order.
WHEREAS the applicant filed an application for the produc-
tion of documents by the respondent; and

WHEREAS Mr B Israel (of counsel) on behalf of the appli-
cant and Mr N Munro on behalf of the respondent were heard
on the application on 27 May 1997;

NOW therefore I the undersigned pursuant to the powers
conferred by the Industrial Relations Act, 1979 and specifi-
cally section 27(1)(o) do hereby order —

1. THAT the respondent forward copies of the docu-
ments/records/statements identified in the following
schedule to the applicant within 14 days of the 27th
day of May 1997.

2. THAT within 14 days of the 27th day of May 1997
the respondent forward to the Commission with a
copy to the applicant, further and better particulars
of answer to the claim by the applicant—

(a) THAT he was entitled to have the benefit of a
fully functioning generator provided by the
respondent during his employment;

(b) THAT the generator provided by the respond-
ent was not fully functional throughout the
applicant’s employment;

(c) THAT notwithstanding many complaints by
the applicant to the respondent, the generator
was not or not properly repaired maintained
in good order and the applicant had to use his
own generator in lieu.

(Sgd.) S.A. CAWLEY,
[L.S.] Commissioner.

Schedule.
(1) A copy or print out of individual payroll details for Ross

Leonard Gibson for the whole period of his employment by
the respondent; including the following information —

(a) gross wages paid;
(b) nett wages paid;
(c) taxation deducted;
(d) and sick leave taken;
(e) final termination payment details.

(2) A statement of all the details which the respondent says
will be included in the group certificate to be drawn up in
relation to Ross Leonard Gibson for the 1996-7 financial year.

(3) A copy of the group certificate for Ross Leonard Gibson
for the 1995-6 financial year ending 30 June 1996.

(4) A statement setting down details of any superannuation
payments made by the respondent on behalf of the applicant
and the approved fund to which the payments have been made.

(5) Copies of records of any payments other than wages made
by the respondent to the applicant during the employment.

(6) Copies of any personnel records of facsimile messages,
letters or other correspondence between the applicant and re-
spondent during the employment.
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AWARDS/AGREEMENTS—
Consolidation by Registrar—

ENGINEERING AND ENGINE DRIVERS’ (NICKEL
SMELTING) AWARD 1973.

No. 4 of 1973.
PURSUANT to section 93(6) of the Industrial Relations Act
1979 the following award has been consolidated and is pub-
lished hereunder for general information.

Dated at Perth this 10th day of July, 1997
J. SPURLING,

Registrar.

Engineering and Engine Drivers’ (Nickel Smelting)
Award  1973

This award shall be known as the Engineering and Engine
Drivers’ (Nickel Smelting) Award, 1973.

1A.—STATEMENT OF PRINCIPLES—AUGUST 1996
It is a condition of this award/industrial agreement that any

variation to its terms on or from the 7th day of August, 1996
including the $8.00 per week Arbitrated Safety Net Adjust-
ments, shall not be made except in compliance with the
Statement of Principles set down by the Commission in the
Reasons for Decision in matters No. 1164 of 1995 and No.
915 of 1996.

2.—ARRANGEMENT
1. Title

1A Statement of Principles—August 1996
2. Arrangement

2A. State Wage Case Principles—June 1991
3. Term
4. Area and Scope
5. Contract of Service
6. Mixed Functions
7. Hours
8. Overtime
9. Shift Work

10. Saturday Work
11. Sunday and Holiday Work
12. Holidays
13. Annual Leave
14. Long Service Leave
15. Absence Through Sickness
16. Bereavement Leave
17. Payment of Wages
18. Time and Wages Record
19. Shop Stewards
20. Notice Boards
21. Union Representative Interviewing Workers
22. Board of Reference
23. Adult Minimum Wage
24. Grievances and Disputes
25. Special Rates and Provisions
26. Rates of Pay and Classification Definitions
27. Jury Service
28. Apprentices
29. Maternity Leave
30. Training Leave
Appendix—Resolution of Disputes Requirements
Appendix 1—Classification Structure and Definitions
Schedule A—Parties to the Award
Appendix—S.49B—Inspection Of Records Requirements

2A.—STATE WAGE CASE PRINCIPLES—JUNE 1991
It is a term of this award, arising from the decision of the

Western Australian Industrial Relations Commission in the
State Wage Case on 17 June 1991, that the Unions will not
pursue, prior to 14 November 1991, any extra claims, award
or over-award, except when consistent with the principles de-
termined by the decision.

3.—TERM
The term of this award shall be for a period from the date

hereof until 31st December, 1973.

4.—AREA AND SCOPE
This award shall apply to the workers employed by the re-

spondent in the vocations mentioned in Clause 28 hereof in
the nickel smelting industry in the area occupied and control-
led by the respondent approximately ten miles south of Boulder.

5.—CONTRACT OF SERVICE
(1) A contract of service to which this award applies shall

be—
(a) “hourly” in the case of a casual worker;
(b) “daily” during the first month of employment;
(c) “weekly” after the first month of employment—

and shall be terminated in accordance with the provisions of
this clause and not otherwise, but this subclause does not op-
erate so as to prevent any party to a contract from giving a
greater period of notice than is hereinafter prescribed, nor to
affect any employer’s right to dismiss a worker without notice
for misconduct and, in such case wages shall be paid up to the
time of dismissal only.

(2) Subject to the provisions of this clause, a party to a con-
tract of service may, on any day, give to the other party the
appropriate period of notice of termination of the contract pre-
scribed in subclause (5) of this clause and the contract
terminates when that period expires.

(3) In lieu of giving the notice referred to in subclause (2) of
this clause, an employer may pay the worker concerned his
ordinary wages for the period of notice to which he would
otherwise be entitled.

(4) (a) Where a worker leaves his employment—
 (i) without giving the notice referred to in subclause (2)

of this clause; or
(ii) having given such notice, before the notice expires,

he forfeits his entitlement to any monies owing to
him under this award except to the extent that those
monies exceed his ordinary wages for the period of
notice which should have been given.

(b) In the case to which paragraph (a) of this subclause ap-
plies—

 (i) the contract of service shall, for the purposes of this
award be deemed to have terminated at the time at
which the worker was last ready, willing and avail-
able for work during ordinary hours under the
contract; and

(ii) the provisions of subclause (2) of this clause shall be
deemed to have been complied with if the worker
pays to the employer, whether by forfeiture or other-
wise, an amount equivalent to the worker’s ordinary
wages for the period of notice which should have
been given.

(5) The period of notice referred to in subclause (2) of this
clause is—

(a) in the case of casual worker, one hour;
(b) in any other case—

 (i) during the first month of employment under
the contract, one day; and

(ii) after the first month of such employment, one
week.

(6) (a) On the first day of engagement a worker shall be
notified by his employer or by the employer’s representative
whether the duration of his employment is expected to exceed
one month and, if he is hired as a casual worker, he shall be
advised accordingly.

(b) A worker shall, for the purposes of this award, be deemed
to be a casual worker—

 (i) if the expected duration of the employment is less
than one month; or

(ii) if the notification referred to in paragraph (a) of this
subclause is not given and the worker is dismissed
through no fault of his own within one month of com-
mencing employment.

(7) The employer shall be under no obligation to pay for any
day not worked upon which the worker is required to present
himself for duty, except when such absence from work is due
to illness and comes within the provisions of Clause 16.—
Absence Through Sickness or such absence is on account of
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holidays to which the worker is entitled under the provisions
of this award.

(8) (a) The employer is entitled to deduct payment for any
day upon which a worker cannot usefully be employed be-
cause of a strike by any of the unions party to this award or by
any other association or union.

(b) The provisions of paragraph (a) of this subclause also
apply where the worker cannot be usefully employed through
any cause which the employer could not reasonably have pre-
vented but only if, and to the extent that the employer and the
union or unions concerned so agree or, in the event of disa-
greement, the Board of Reference so determines.

(c) Where the stoppage of work has resulted from a break-
down of the employer’s machinery the Board of Reference in
determining a dispute under paragraph (b) of this subclause,
shall have regard for the duration of the stoppage and the en-
deavours made by the employer to repair the breakdown.

6.—MIXED FUNCTIONS
(1) A worker engaged for more than two hours on duties

carrying a higher rate that his ordinary classification shall be
paid the higher rate for the whole of the day or shift. If em-
ployed for two hours or less he shall be paid the higher rate for
the time so worked.

(2) Any worker regularly engaged in relieving work shall be
paid the highest rate applicable to the class of work upon which
he is employed during any day or shift.

7.—HOURS
(1) Day Workers and Shift Workers (other than Continuous

Shift Workers).
(a) Subject to the provisions of this subclause the ordi-

nary working hours shall be—
 (i) 40 hours per week to be worked in shifts of 8

hours Monday to Friday inclusive and except
in the case of shift workers shall be worked
between 7.00 a.m. and 5.00 p.m.,

(ii) starting and finishing times other than those
prescribed in paragraph (i) above may be fixed
by agreement between the unions and their
members and the company and failing agree-
ment shall be determined by the Board of
Reference.

(b) Subject to the provisions of paragraph (c) all ordi-
nary working hours shall be consecutive except for
the meal interval which shall not be more than one
hour or less than thirty minutes.

(c) On a three shift system (and in any other shift sys-
tem where the parties agree) the crib break shall be
counted as time worked and shall be twenty minutes
as near as practicable to the middle of the shift de-
pendent upon the plant requirements from day to day,
but in any event no later than five and one half hours
from the commencement of the shift.

(2) Continuous Shift Workers. The ordinary working hours
of continuous shift workers shall be forty per week to be worked
in shifts of eight hours each inclusive of a crib break of twenty
minutes, as near as practicable to the middle of the shift de-
pendent upon the plant requirements from day to day, but in
any event no later than five and one half hours from the com-
mencement of the shift.

8.—OVERTIME
(1) Day Workers and Shift Workers (other than Continuous

Shift Workers).
(a) Subject to the provisions of subclause (3) of this

clause, all time worked outside or in excess of the
ordinary working hours on any day Monday to Fri-
day inclusive shall be paid for at the rate of time and
one half for the first two hours and double time there-
after.

(b) Where a day worker or a shift worker (other than a
shift worker working a shift inclusive of a paid meal
break) is required for duty during his usual meal time
and his meal time is postponed for more than half an
hour he shall be paid at overtime rates from the time
his meal break would normally commence until he
gets his meal break of the customary period.

(2) Continuous Shift Workers.
(a) Subject to the provisions of paragraph (b) of this

subclause, all time worked by a continuous shift
worker in excess of the ordinary hours as prescribed
or on a shift other than a rostered shift shall be paid
for at the rate of double time, except where such a
worker is called upon to work a regularly rostered
overtime shift in not more than one week in any four
weeks, when he shall be paid for such shift at time
and one half for the first two hours and double time
thereafter.

(b) Time worked in excess of the ordinary working hours
shall be paid for at ordinary rates—

 (i) if it is due to private arrangements between
the workers themselves;

 (ii) if it does not exceed one hour and is due to a
relieving man not coming on duty at the proper
time; or

(iii) if it is for the purpose of effecting the custom-
ary rotation of shifts.

(3) All Workers.
(a)  (i) When overtime work is necessary, it shall

whenever reasonably practicable, be so ar-
ranged that workers have at least ten
consecutive hours off duty between the work
of successive days;

 (ii) A worker (other than a casual worker) who
works so much overtime between the termi-
nation of his ordinary work on one day and
the commencement of his ordinary work on
the next day that he has not at least ten con-
secutive hours off duty between those times
shall, subject to this paragraph, be released
after completion of such overtime until he has
ten consecutive hours off duty without loss of
pay for ordinary working time occurring dur-
ing such absence.

(iii) If, on the instruction of his employer, such a
worker resumes or continues work without
having had such ten consecutive hours off duty
he shall be paid at double rates until he is re-
leased from duty for such period and he shall
then be entitled to be absent until he has had
ten hours off duty without loss of pay for or-
dinary working time occurring during such
absence.

 (iv) Where a worker (other than a casual worker
or a worker engaged on continuous shift work)
is called in to work on a Sunday or holiday
preceding an ordinary working day, he shall,
wherever reasonably practicable, be given ten
consecutive hours off duty before his usual
starting time of the next day. If this is not prac-
ticable then the provisions of subparagraphs
(ii) and (iii) of this paragraph shall apply mu-
tatis mutandis.

 (v) Provided that the provisions of this clause shall
apply in the case of shift workers who rotate
from one shift to another, as if 8 hours were
substituted for 10 hours when overtime is
worked—

(aa) for the purpose of changing shift ros-
ters; or

(bb) where a shift worker does not report
for duty; or

(cc) where a shift is worked by arrangement
between the employees themselves.

(b)  (i) A worker recalled to work overtime after leav-
ing the job (whether notified before or after
leaving the premises) shall be paid for at least
four hours at the appropriate rate for each such
occasion but not more than once in respect of
any period of time provided that, except in the
case of unforeseen circumstances arising, he
shall not be required to work the full four hours
if the job he was to perform is completed
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within a shorter period; provided further that
this subparagraph shall not apply in cases
where it is customary for a worker to return to
the employer’s premises to perform a specific
job outside his ordinary working hours or
where the overtime is continuous (subject to a
reasonable meal break) with the completion
or commencement of ordinary working time.

(ii) Overtime worked in the circumstances speci-
fied in sub-paragraph (i) of this paragraph shall
not be regarded as overtime for the purpose of
paragraph (a) of this subclause where the ac-
tual time worked is less than four hours on
such recall or on each of such recalls.

(c) Subject to the provisions of paragraph (d) of this
subclause, an employee required to work overtime
for more than one hour shall be supplied with a suit-
able meal by the employer or be paid $4.90 for a
meal and if, owing to the amount of overtime worked,
a second or subsequent meal is required, he/she shall
be supplied with each such meal by the employer or
be paid $4.90 for each meal so required. Any dispute
as to the suitability of meals supplied shall be deter-
mined by a Board of Reference.

(d) The provisions of paragraph (c) of this subclause do
not apply—

 (i) in respect of any period of overtime for which
the worker has been notified on the previous
day or earlier that he will be required; or

(ii) to any worker who lives in the locality in which
the place of work is situated in respect of any
meal for which he can reasonably go home.

(e) A worker shall not be compelled to work for more
than five and one half hours without a break for a
meal.

(f) In computing overtime each day shall stand alone
but when a worker works overtime which continues
beyond midnight on any day, the time worked after
midnight shall be deemed to be part of the previous
day’s work for the purpose of this subclause.

(g)  (i) Overtime on shift work shall be based on the
rate payable for shift work. This shall not ap-
ply to the weekend penalty rates prescribed
by Clauses 11.—Saturday Work and 12.—
Sunday and Holiday Work of this award.

(ii) The provisions of this subclause do not oper-
ate so as to require payment of more than
double time rates, or double time and a half
on a holiday prescribed under this award.

9.—SHIFT WORK
The provisions of this clause apply to shift work whether

continuous or otherwise.
(1) (a) The employer may work any of his workers on shifts.
(b) The employer may change any shift system in operation

from time to time but before so doing shall give forty eight
hours’ notice of his intention to the union concerned unless
the workers concerned agree to the proposed method of work-
ing.

(2) A shift employee, in addition to the ordinary rate, shall
be paid $8.00 per shift of eight hours when on afternoon and
night shift.

(3) Where a shift commences at or after 11.00 p.m. the whole
of that shift shall be deemed for the purposes of this award to
have been worked on the following day.

(4) (a) Where any particular work is carried out on shifts
other than day shift and less than five consecutive afternoon
or five consecutive night shifts are worked on that process, on
days other than Saturday or Sunday, the workers employed on
such afternoon or night shifts shall be paid at overtime rates.

(b) The sequence of work shall not be deemed to be broken
under the preceding paragraph by reason of the fact that work
on the process is not carried out on a Saturday or Sunday or on
any public holiday.

(5) (a) A worker who, in any consecutive three weeks, does
not work at least one week on day shift or day work shall be

paid at the rate of time and one-quarter for each afternoon or
night shift which he workers in those three weeks.

(b) A worker who works for more than one week consecu-
tively on afternoon shift shall be paid at the rate of time and
one quarter for each afternoon shift worked in the consecutive
second or subsequent weeks of afternoon shift.

(c) A worker who works for more than one week consecu-
tively on night shift shall be paid at the rate of time and
one-quarter for each night shift worked in the consecutive sec-
ond or subsequent weeks of night shift.

(d) This subclause does not apply to a worker to whom it
would only otherwise apply because of a change of shift due
to private arrangement with another nor to a worker employed
on any roster to which the employer and the union or unions
concerned have agreed it shall not apply.

(6) (a) A worker who replaces a shift worker on afternoon or
night shift and who works for less than five such shifts con-
secutively shall be paid—

 (i) at the rate of time and one-quarter if the worker he
replaces is absent for any reason beyond the control
of the employer; and

(ii) at overtime rates if the worker he replaces is absent
by reason of a direction of the employer.

(b) The sequence of afternoon or night shifts shall not be
deemed to be broken under this subclause by reason of the
fact that work is not done by the worker concerned on a Satur-
day, Sunday or public holiday or on a rostered day off or for
any other reason beyond the control of the employer, but any
dispute as to whether or not the “any other” reason is beyond
the control of the employer shall be referred to the Board of
Reference for determination.

(7) A roster showing the shifts to be worked and the com-
mencing and finishing times of ordinary working hours of the
respective shifts shall be posed on a notice board and a copy
of any such roster shall be supplied to the union or unions
concerned upon request.

(8) Transfer of Day Workers From Day Work to Shift Work.
Further to subclause (4)(a) when Day Workers are trans-

ferred to shift work they shall be paid as follows—
(a) For five or more consecutive afternoon or five or

more consecutive night shifts at the rate prescribed
in subclause (2).

(b) For less than five consecutive afternoon or five con-
secutive night shifts at overtime rates, and such hours
worked shall be deemed to be ordinary hours for the
purpose of this award.

(c) When a day worker is required to change from day
work to shift work he shall be allowed to cease work
without loss of pay for ordinary hours of employ-
ment on that day in such a manner as to enable him
to have eight hours break from the termination of his
day work to the commencement of his particular shift
work; provided that the time off duty without loss of
pay shall not be regarded as time worked for the pur-
poses of computation of overtime or other penalty
rates.

(9) “Afternoon shift” shall mean any shift commencing be-
tween 12 noon and 6.00pm.

“Night shift” shall mean any shift commencing between
6.00pm and 12 midnight.

10.—SATURDAY WORK
(1) Overtime.

(a) Day workers and Shift Workers (other than Continu-
ous Shift Workers).

 (i) Overtime worked prior to twelve noon shall
be paid for at the rate of time and one half for
the first two hours and double time thereafter.

(ii) Overtime worked after twelve noon shall be
paid for at the rate of double time.

(b) Continuous Shift Workers.
All time worked by continuous shift workers out-
side ordinary hours on Saturday shall be paid for at
the rate of double time.
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 (2) Ordinary Hours all Shift Workers.
All time worked by shift workers during ordinary hours on

Saturdays shall be paid for at the rate of time and one half.
This rate shall be in lieu of the shift allowances prescribed

in subclause (2) of Clause 10.—Shift Work of this award.

11.—SUNDAY AND HOLIDAY WORK
(1) Day Workers and Shift Workers (other than Continuous

Shift Workers).
(a) All time worked on Sundays shall be paid for at the

rate of double time.
(b) Work done on any day prescribed as a holiday under

this award shall be paid for at the rate of double time
and a half.

(2) Continuous Shift Workers.
(a) All time worked by continuous shift workers during

ordinary hours on Sundays shall be paid for at the
rate of double time. This rate shall be in lieu of the
shift allowances prescribed in subclause (2) of Clause
10.—Shift Work of this award.

(b) All time worked by continuous shift workers on any
of the holidays prescribed in Clause 13.—Holidays
of this award shall be paid for at the rate of double
time. This rate shall be in lieu of the shift allowances
prescribed in subclause (2) of Clause 10.—Shift Work
of this award.

(c) A continuous shift worker rostered off on a holiday
shall be paid eight hours’ pay at ordinary rates.

12.—HOLIDAYS
The following days or the days observed in lieu shall be

allowed as holidays without deduction of pay namely, New
Year’s Day, Australia Day, Good Friday, Easter Monday, Anzac
Day, Labour Day, Foundation Day, Sovereign’s Birthday,
Christmas Day and Boxing Day. When any of the days men-
tioned in this subclause falls on a Saturday or a Sunday the
holiday shall be observed on the next succeeding Monday and
when Boxing Day falls on a Sunday or on a Monday the holi-
day shall be observed on the next succeeding Tuesday. In each
case the substituted day shall be a holiday without deduction
of pay and the day for which it is substituted shall not be a
holiday. Provided that any employee who does not present him-
self for work (if required) on the working day following any
of the abovementioned holidays shall not be entitled to be paid
for such holidays unless he produces proof satisfactory to the
employer that he was prevented by sickness from presenting
himself for work on any such day and that such sickness was
not due to intemperance or misconduct.

The provisions of this clause do not apply to casual employ-
ees.

13.—ANNUAL LEAVE
(1) (a) Except as hereinafter provided a period of four con-

secutive weeks’ leave with payment of ordinary wages as
prescribed in paragraph (b), shall be allowed annually to a
worker by his employer after a period of twelve months’ con-
tinuous service with that employer.

(b)  (i) A worker before going on leave shall be paid wages
he would have received in respect of the ordinary time he would
have worked had he not been on leave during the relevant pe-
riod.

(ii) Subject to paragraph (c) hereof, a worker shall, where
applicable, have the amount of wages to be received for an-
nual leave calculated by including the following where
applicable —

(aa) The rate applicable to him as prescribed in Clause
28.—Wages; and

(bb) Subject to paragraph (c)(ii) hereof the rate prescribed
for work in ordinary time by Clause 10.—Shift Work,
Clause 11.—Saturday Work and Clause 12.—Sun-
day and Holiday Work of the award according to the
worker’s roster or projected roster including Satur-
day and Sunday shifts.

(cc) The rate payable pursuant to Clause 7.—Mixed Func-
tions, calculated on a daily basis, which the worker
would have received for ordinary time during the
relevant period whether on a shift roster or other-
wise.

(dd) Any other rate to which the worker is entitled in ac-
cordance with his contract of employment for
ordinary hours of work; provided that this provision
shall not operate so as to include any payment which
is of similar nature to or is paid for the same reasons
as or is paid in lieu of those payments prescribed by
Clause 9—Overtime and Clause 27.—Special Rates
and Provisions of this award, nor any payment which
might have become payable to the worker as reim-
bursement for expenses incurred.

(c) In addition to the payment prescribed in paragraph (b)
hereof, a worker shall receive a loading calculated on the rate
of wage prescribed by that paragraph. The loading shall be as
follows—

 (i) Day workers—a worker who would have worked on
day work had he not been on leave—a loading of 17
1/2 per cent.

(ii) Shift workers—a worker who would have worked
on shift work had he not been on leave—a loading
of 17 1/2 per cent.

Provided that where the worker would have received shift
loadings prescribed by Clause 10.—Shift Work, Clause 11.—
Saturday Work and Clause 12.—Sunday Work, and if
applicable payment for work on a regularly rostered sixth shift
in not more than one week in any four weeks, had he not been
on leave during the relevant period and such loadings would
have entitled him to a greater amount than the loading of 17 1/
2 per cent, then the shift loadings shall be added to the rate of
wage prescribed by paragraph (b)(ii)(aa) hereof in lieu of the
17 1/2 per cent loading.

Provided further, that if the shift loadings would have enti-
tled him to a lesser amount than the loading of 17 1/2 per cent
then such loading of 17 1/2 per cent shall be added to the rate
of wage prescribed by paragraph (b)(ii)(aa) hereof in lieu of
the shift loadings

The loading prescribed by this paragraph shall not apply to
proportionate leave on termination.

(d) The provisions of this subclause shall not operate in re-
spect of leave fully due prior to the 5th day of April, 1974,
irrespective of the date at which such leave is taken.

(2) After one month’s continuous service in any qualifying
twelve monthly period, a worker whose employment termi-
nates shall, subject to the provisions of subclause (5) of this
clause, be paid 3.08 hours’ pay at his ordinary rate of wage in
respect of each completed week of service.

(3) (a) Continuous Shift Workers, that is shift workers en-
gaged in a continuous process who are rostered to work
regularly on Sundays and holidays shall be allowed one week’s
leave in addition to the leave prescribed in subclause (1) hereof.

(b) Where a worker with twelve months’ continuous service
is engaged for part of a qualifying twelve monthly period as a
continuous shift worker he shall be entitled to have the period
of annual leave to which he is otherwise entitled increased by
that proportion of the additional week as the number of shifts
worked by him at ordinary rates bears to the full number of
such shifts in the qualifying twelve monthly period.

(4) The amounts to be paid hereunder shall be calculated at
the rate prevailing at the time the payment is made.

(5) (a) Where a worker is justifiably dismissed for miscon-
duct during any qualifying twelve monthly period, the
provisions of subclause (2) do not apply.

(b) A worker whose employment terminates after he has
completed a twelve monthly qualifying period and who has
not been allowed the leave prescribed under this award in re-
spect of that qualifying period, shall receive payment as
prescribed in paragraphs (b) and (c) of subclause (1) of this
clause in lieu of that leave.

(6) If any of the holidays prescribed in Clause 13.—Holi-
days of this award falls during the worker’s period of annual
leave and is observed on a day which in the case of that worker
would have been an ordinary working day the worker shall
have one extra day added to the period of annual leave.

(7) An employer may close down his operation or sections
thereof for the purposes of allowing annual leave to all or the
majority of his workers employed generally or in any such
sections and, in the event of a worker being employed for
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portion only of a year he shall only be entitled to such leave on
full pay as is proportionate to his length of service during that
period with such employer and if such leave is not equal to the
leave given to the other workers he shall not be entitled to
work or pay whilst the other workers of such employer are on
leave on full pay.

(8) The provisions of this clause do not apply to casual work-
ers.

14.—LONG SERVICE LEAVE
The Long Service Leave provisions set out in Vol. 52 of the

Western Australian Industrial Gazette at pages 16 to 21 inclu-
sive are hereby incorporated and form part of this award.

15.—ABSENCE THROUGH SICKNESS
(1) (a) An employee who is unable to attend or remain at his

place of employment during the ordinary hours of work by
reason of personal ill health or injury shall be entitled to pay-
ment during such absence in accordance with the following
provisions.

(b) Entitlement to payment shall accrue at the rate of one
sixth of a week for each completed month of service with the
employer.

(c) If in the first or successive years of service with the em-
ployer an employee is absent on the ground of personal ill
health or injury for a period longer than his entitlement to paid
sick leave, payment may be adjusted at the end of that year of
service, or at the time the employee’s services terminate, if
before the end of that year of service, to the extent that the
employee has become entitled to further paid sick leave dur-
ing that year of service.

(2) The unused portions of the entitlement to paid sick leave
in any one year shall accumulate from year to year and subject
to this clause may be claimed by the employee if the absence
by reason of personal ill health or injury exceeds the period
for which entitlement has accrued during the year at the time
of the absence. Provided that an employee shall not be entitled
to claim payment for any period exceeding ten weeks in any
one year of service.

(3) To be entitled to payment in accordance with this clause
the employee shall as soon as reasonably practicable advise
the employer of his inability to attend for work, the nature of
his illness or injury and the estimated duration of the absence.
Provided that such advice, other than in extraordinary circum-
stances shall be given to the employer within 24 hours of the
commencement of this absence.

(4) The provisions of this clause do not apply to an em-
ployee who fails to produce a certificate from a medical
practitioner dated at the time of the absence or who fails to
supply such other proof of the illness or injury as the employer
may reasonably require provided that the employee shall not
be required to produce a certificate from a medical practitioner
with respect to absences of two days or less unless after two
such absences in any year of service the employer requests in
writing that the next and subsequent absences in the year if
any, shall be accompanied by such certificate.

(5) (a) Subject to the provisions of this subclause, the provi-
sions of this clause apply to an employee who suffers personal
ill health or injury during the time when he is absent on annual
leave and an employee may apply for and the employer shall
grant paid sick leave in place of paid annual leave.

(b) Application for replacement shall be made within seven
days of resuming work and then only if the employee was
confined to his place of residence or a hospital as a result of
his personal ill health or injury for a period of seven consecu-
tive days or more and he produces a certificate from a registered
medical practitioner that he was so confined. Provided that
the provisions of this paragraph do not relieve the employee
of the obligation to advise the employer in accordance with
subclause (3) of this clause if he is unable to attend for work
on the working day next following his annual leave.

(c) Replacement of paid annual leave by paid sick leave shall
not exceed the period of paid sick leave to which the employee
was entitled at the time he proceeded on annual leave and shall
not be made with respect to fractions of a day.

(d) Where paid sick leave has been granted by the employer
in accordance with paragraphs (a), (b) and (c) of this subclause,
that portion of the annual leave equivalent to the paid sick

leave is hereby replaced by the paid sick leave and the re-
placed annual leave may be taken at another time mutually
agreed to by the employer and the employee or, failing agree-
ment, shall be added to the employee’s next period of annual
leave or, if termination occurs before then, be paid for in ac-
cordance with the provisions of the Annual Leave clause of
this award.

(e) Payment for replaced annual leave shall be at the rate of
wage applicable at the time the leave is subsequently taken
provided that the annual leave loading prescribed in the an-
nual leave clause of this award shall be deemed to have been
paid with respect to the replaced annual leave.

(6) Where a business has been transmitted from one em-
ployer to another and the employee’s service has been deemed
continuous in accordance with subclause (3) of Clause 2 of
the Long Service Leave provisions published in volume 61 of
the Western Australian Industrial Gazette at pages 22-27 the
paid sick leave standing to the credit of the employee at the
date of transmission from service with the transmittor shall
stand to the credit of the employee at the commencement of
service with the transmittee and may be claimed in accord-
ance with the provisions of this clause.

(7) The provisions of this clause with respect to payment do
not apply to employees who are entitled to payment under the
Workers’ Compensation Act nor to employees whose injury
or illness is the result of the employee’s own misconduct.

(8) The provisions of this clause do not apply to casual em-
ployees.

16.—BEREAVEMENT LEAVE
When it is necessary for a worker to be absent from his

employment for the purposes of attending a funeral or arrang-
ing therefore a worker (other than a casual worker) shall be
entitled to a maximum of two days’ leave at ordinary wages as
prescribed on each occasion and on production of satisfactory
evidence of the death within Australia or the worker’s wife,
husband, father, mother, brother, sister or child. Wife or hus-
band as referred to in this clause shall include de facto wife or
husband.

17.—PAYMENT OF WAGES
(1) Payment of wages shall be fortnightly by cash or cheque.
(2) At or before the time at which the worker receives his

wages he shall be issued with a slip showing the gross amount
of wages and allowances due to him, all deductions therefrom,
the total number of hours worked, including the number of
overtime hours and the rate at which such overtime has been
paid.

18.—TIME AND WAGES RECORD
(1) The employer shall make and keep a record or records

showing—
(a) The name and classification of each worker.
(b) The age of junior workers.
(c) The starting and finishing times on each day.
(d) The hours worked
(e) The wage and overtime (if any) paid.
(f) The amount of other allowances paid.
(g) Deductions.

(2) The time and wages record shall be open for inspection
by a duly accredited representative of the union, during the
usual office hours, at the employer’s office or other conven-
ient place and he shall be allowed to take extracts therefrom.
The employer’s works shall be deemed to be a convenient
place for the purpose of this paragraph and if for any reason
the record is not available at the works when the official calls
to inspect it, it shall be made available for inspection within
twenty-four hours, either at the employer’s office or at the
works.

(3) Any system of automatic recording by machines shall be
deemed a record for the purpose of this clause.

19.—SHOP STEWARDS
Upon notification in writing by the Secretary of the union of

the appointment of shop stewards they shall continue to be
recognised by the company.
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20.—NOTICE BOARDS
The employer shall provide notice boards for the posting of

official union notices and may remove any notice which is not
signed by an official of the union concerned or by a shop stew-
ard of that union.

21.—UNION REPRESENTATIVE INTERVIEWING
WORKERS

A duly accredited official of the union shall have the right to
enter the employer’s premises but shall not, without the per-
mission of the employer, interview workers during their
working hours.

22.—BOARD OF REFERENCE
(1) The Commission hereby appoints for the purpose of this

award, a Board of Reference consisting of a Chairman and
two other members who shall be appointed pursuant to sec-
tion 48 of the Industrial Arbitration Act 1979.

(2) The Board of Reference is hereby assigned the function
of allowing, approving, fixing, determining or dealing with
any matter which, under this award, may be allowed, approved,
fixed, determined or dealt with by a Board of Reference.

23.—ADULT MINIMUM WAGE
Notwithstanding the provisions of this award, no employee

(including an apprentice), 21 years of age or over, shall be
paid less than $332.00 per week as the ordinary rate of pay in
respect of the ordinary hours of work prescribed by this award,
but that minimum rate of pay will not apply where the ordi-
nary rate of pay is more than $332.00 per week.

Where the said minimum rate of pay is applicable the same
rate shall be payable on holidays, during annual leave, sick
leave, long service leave and any other leave prescribed by
this award.

Notwithstanding the foregoing, where in this award an ad-
ditional rate is prescribed for any work, it shall be calculated
upon the rate prescribed in this award for the classification in
which the employee is employed.

24.—GRIEVANCES AND DISPUTES
(1) To facilitate the remedying of any grievance or the set-

tlement of any dispute the following procedure shall apply,
namely—

(a) The worker concerned shall firstly refer the griev-
ance to his foreman or immediate superiors.

(b) The job steward on the site may discuss with the
foreman any grievance affecting the workers he rep-
resents and, if the matter is not satisfactorily resolved,
he may discuss the matter with the Industrial Officer
or other officer nominated by the employer to deal
with such matters on site.

(c) The Industrial Officer or other officer referred to in
paragraph (b) of this subclause shall, within forty-
eight hours of discussing a grievance with a job
steward, advise the job steward of the employer’s
decision on the matter; provided that where, owing
to the nature of the grievance, the Industrial Officer
or other officer and job steward agree that a longer
period than forty-eight hours is necessary for a deci-
sion to be made, the employer’s decision shall be
conveyed to the job steward within the agreed time.

(d) If the matter is not resolved by the foregoing discus-
sions the job steward shall notify the appropriate
full-time official of his union and shall thenceforth
leave the conduct of negotiations in the hands of the
union.

(e) Where a matter has been referred to the union by the
job steward the union shall promptly take all steps
necessary under its rules and under the Industrial
Arbitration Act for the resolution of the matter.

(2) A job steward shall not leave his place of work to inves-
tigate any matter or to discuss any matter with the employer’s
representative unless on each occasion he first obtains per-
mission to do so from his foreman or supervisor.

(3) A job steward shall not during working hours call or
hold any meeting of the workers concerned with any griev-
ance or dispute. Work shall be continued normally at the
instruction of the employer and there shall be no ban or

limitation imposed whilst the above procedure is being car-
ried out.

(4) The company undertakes to ensure that a telephone will
be available for use in privacy by the job steward to enable
him to act under subclause (1) (d) whenever so necessary.

25.—SPECIAL RATES AND PROVISIONS
Metal and Electrical Trades—

 (1) Height Money: An employee shall be paid an allow-
ance of 89 cents for each day on which he/she works
at a height of 50 feet or more above the nearest hori-
zontal plane.

(2) An employee shall be paid an allowance of 18 cents
per hour when engaged on work of an unusually dirty
nature, where clothes are necessarily unduly soiled
or damaged or boots are unduly damaged by the na-
ture of the work done.

(3) Confined Space: An employee shall be paid 24 cents
per hour extra when working in “confined space”,
which means a compartment or space the dimensions
of which necessitate working in a stooped or other-
wise cramped position, or without proper ventilation.

(4) When employed for more than one hour in the shade,
an employee shall be paid—

(a)  (i) in places where the temperature is
raised by artificial means to between
46 and 55 degrees celsius—18 cents per
hour extra;

(ii) in places where the temperature ex-
ceeds 55 degrees celsius—24 cents per
hour extra;

(b) where the work continues for more than one
hour in temperatures exceeding 55 degrees
celsius, employees shall also be entitled to 10
minutes rest after each hour’s work without
deduction of pay.

(5) Breathing Apparatus: An employee shall be paid 8
cents per hour extra when he/she is required to wear
self-contained breathing apparatus (other than dust
masks).

(6) Protective Equipment—
(a) The employer shall have available a sufficient

supply of protective equipment (as, for exam-
ple, breathing apparatus and masks, hand
screens, goggles, glasses, gloves, aprons, leg-
gings and gum boots) for use by his workers
when engaged on work for which some pro-
tective equipment is reasonably necessary. It
shall be a defence to an employer charged with
a breach of this subclause if he proves that he
was unable to obtain either the item of equip-
ment the subject of the charge or a suitable
substitue.

(b) Every worker shall sign an acknowledgement
on receipt of any article of protective equip-
ment and shall return same to the employer
when he has finished using it or on leaving his
employment.

(c) No worker shall lend another worker any such
article of protective equipment issued to such
first mentioned worker, and if the same are
lent, both the lender and the borrower shall be
deemed guilty of wilful misconduct.

(d) Before goggles, glasses or gloves or any such
substitute which have been used by a worker
are re-issued by the employer to another
worker, they shall be effectively sterilised.

(e) During the time any article of protective equip-
ment is on issue to the worker, he shall be
responsible for any loss or damage thereto, fair
wear and tear attributable to ordinary use ex-
cepted.

(7) The special rates and allowances prescribed by this
clause shall be paid irrespective of the time at which
the work is performed and shall not be subject to any
premium or penalty additions.
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(8) Any dispute which may arise between the parties to
this award in relation to the application of any of the
foregoing special rates and provisions may be deter-
mined by the Board of Reference.

(9) An electrician—special class, an electrical fitter and/
or armature winder or an electrical installer who holds
and in the course of employment may be required to
use a current “A” or “B” grade licence issued pursu-
ant to the relevant regulation in force on the 28th
day of February 1978 under the Electricity Act 1945,
shall be paid an allowance of $13.20 per week.

26.—RATES OF PAY AND CLASSIFICATION
DEFINITIONS

(1) It is agreed by the parties to this award that the following
classifications specify skill and training standards and broad
areas of work. The definitions recognise national qualifica-
tions outlined by the Australian Council of Tertiary Awards
and the standards set down by the National Metals and Engi-
neering Skills Training Board (N.M.E.S.T.B.) on behalf of the
National Training Board and recognised and accredited in
Western Australia by the appropriate State Training Authority.

(2) Classifications are based on the progressive acquisition
of modules of skill and/or training and form the career path
which determines the pay rate structure. Through the
N.M.E.S.T.B. and the training providers, appropriate credits
or exemptions will be given for training already completed, or
experience and skills already obtained.

 (3) The structure recognises that credit for skill and formal
training is transferable from one classification to the next.
Reclassification on the basis of skills obtained through means
other than training accredited by the National Training Board
will be subject to the testing and competency standards set
down by the N.M.E.S.T.B. and recognised in Western Aus-
tralia by the appropriate State Training Authority and shall be
in accordance with the training clause contained in this award.

(4) (a) The minimum rates of wages payable to employees
covered by this award shall be as follows—

Engineering Employee Group—
Wage Classification Minimum Rate 1st & 2nd Total Rate
Group Title Training Per Week Arbitrated Per Week

Requirements Safety Net
Adjustment

EE G1 Engineering In-house 309.80 16.00 325.80
Employee Training
Grade 1

EE G2 Engineering Production/ 323.50 16.00 339.50
Employee Engineering
Grade 2 Certificate I

EE G3 Engineering Production/ 343.60 16.00 359.60
Employee Engineering
Grade 3 Certificate II

EE G4 Engineering Trade 363.60 16.00 379.60
Employee Certificate
Grade 4

EE G5 Engineering Completion of 384.30 16.00 400.30
Employee 33% Qualific-
Grade 5 ation for EE G7

EE G6 Engineering Completion of 397.80 16.00 413.80
Employee 66% Qualific-
Grade 6 ation for EE G7

EE G7 Engineering Post Trade 410.70 16.00 426.70
Employee Certificate or
Grade 7 Formal

Equivalent

Plant Control
Group
PC G1 Plant Controller In-house 313.40 16.00 329.40

Grade 1 Training
PC G2 Plant Controller Production/ 333.50 16.00 349.50

Grade 2 Engineering
Certificate I

PC G3 Plant Controller Production/ 343.20 16.00 359.20
Grade 3 Engineering

Certificate II
PC G4 Plant Controller Trade Certificate 363.20 16.00 379.20

Grade 4
PC G5 Plant Controller Completion of 377.20 16.00 393.20

Grade 5 33% of Qualifi-
cation for PC G7

PC G6 Plant Controller Completion of 390.70 16.00 406.70
Grade 6 67% of Qualifi-

cation for PC G7
PC G7 Plant Controller Post Trade 403.70 16.00 419.70

Grade 7 Certificate or
Formal
Equivalent

(b) The rates of pay in this Award include the second $8.00
per week Arbitrated Safety Net Adjustment payable under the
December 1994 State Wage Decision. This second $8.00 per

week Arbitrated Safety Net Adjustment may be offset to the
extent of any wage increase payable since 1st November, 1991,
pursuant to enterprise agreements, enterprise flexibility agree-
ments or consent awards or award variations to give effect to
enterprise agreements insofar as that wage increase has not
previously been used to offset an Arbitrated Safety Net Ad-
justment. Increases made under previous State Wage Case
Principles, or under the current Statement of Principles, ex-
cepting those resulting from enterprise agreements, are not to
be used to offset Arbitrated Safety Net Adjustments.

 (5) Classification Definitions—
Engineering Employee Group—
Wage Group EE G1—

Engineering Employee—Grade I
(Relativity to EE G4—85%)
An Engineering Employee Grade I is an employee
undertaking up to 38 hours’ induction training which
may include information on the enterprise, condi-
tions of employment, introduction to supervisors and
fellow employees, training and career path opportu-
nities, plant lay-out, work and documentation
procedures, occupational health and safety, equal em-
ployment opportunities and quality control/assurance.
An employee at this level performs routine duties
essentially of a manual nature and, to the level of
training—

Performs general labouring and cleaning du-
ties.
Exercises minimal judgement.
Works under direct supervision.
Is undertaking structured training so as to en-
able him/her to perform work at EE G2 level.

Wage Group EE G2—
Engineering Employee—Grade 2
(Relativity to EE G4—90%)
An Engineering Employee Grade 2 has completed a
Production/Engineering Certificate I or equivalent
training to enable him/her to perform work within
the scope of this level.
At this level an employee performs work above and
beyond the skills of an employee at EE GI and to the
level of training—

Is responsible for the quality of his/her own
work, subject to routine supervision.
Works under routine supervision, either indi-
vidually or in a team environment.
Exercises discretion within his/her level of
skills and training.

Indicative of the tasks which an employee at this level
may perform are the following—

Operates flexibly within the smelter.
Operates machinery and equipment which re-
quires exercising skills and knowledge beyond
that of an employee at EE G1.
Non-trade engineering skills.
Receiving, despatching, distributing, sorting,
checking, packing, documenting and record-
ing goods, materials and components for the
engineering and maintenance section.
Basic keyboard skills.
Advanced soldering techniques.
Operation of mobile equipment including
forklifts, hand trolleys, overhead cranes and
winch operation not requiring a licence.
Ability to measure accurately.
Assists one or more tradespersons.
Welding which requires the exercise of knowl-
edge and skills above EE G1.

Wage Group EE G3—
Engineering Employee—Grade 3
(Relativity to EE G4—95%)
An Engineering Employee Grade 3 has completed a
Production/Engineering Certificate II or equivalent
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training so as to enable the employee to perform work
within the scope of this level.
At this level an employee performs work above and
beyond the skills of an employee at EE G2 and to
the level of training—

Works from complex instructions and proce-
dures.
Assists in the provision of on-the-job training
to a limited degree.
Co-ordinates work in a team environment or
works individually under general supervision.
Is responsible for assuring the quality of his/
her own work.

Indicative of the tasks which an employee at this level
may perform are the following—

Uses precision measuring instruments.
Rigging (not certificated).
Inventory and store control, including—

licensed operation of all appropriate mate-
rials handling equipment;
use of tools and equipment within the scope
of (basis non-trades) maintenance;
computer operation at a level higher than
that of an employee at EE G2 level.

Intermediate keyboard skills.
Basic engineering and fault-finding skills.
Basic quality checks on the work of others.
Is licensed and certificated for forklift.
Has a knowledge of the employer’s operations
as it relates to the smelting process.
Lubricates production machinery equipment.

Wage Group EE G4—
Engineering Employee Grade 4
An Engineering Employee Grade 4 holds a Trade
Certificate or a Tradesperson’s Rights Certificate as
an—

Engineering Tradesperson (Electrical/Elec-
tronics)—Level I; or
Engineering Tradesperson (Mechanical)—
Level I; or
Engineering Tradesperson (Fabrication)—
Level I;

and is able to exercise the skills and knowledge of
that trade.
An Engineering Employee Grade 4 works above and
beyond an employee at EE G3 and to the level of
training—

Understands and applies quality control tech-
niques.
Exercises good interpersonal and communi-
cations skills.
Exercises keyboard skills at a level higher than
EE G3.
Exercises discretion within the scope of this
grade.
Performs work under limited supervision, ei-
ther individually or in a team environment.
Operates all lifting equipment incidental to the
work.
Performs all non-trade tasks incidental to the
work.
Performs work which, while primarily involv-
ing the skills of the employee’s trade, is
incidental or peripheral to the primary task and
facilitates the completion of the whole task.
Such incidental or peripheral work would not
require additional formal technical training.

Wage Group EE G5—
Engineering Employee Grade 5
(Relativity to EE G4—105%)

An Engineering Employee Grade 5 is an—
Engineering Tradesperson (Electrical/Elec-
tronics)—Level II; or
Engineering Tradesperson (Mechanical)—
Level II; or
Engineering Tradesperson (Fabrication)—
Level II;

who has completed the following training require-
ment—

33% of the modules towards an appropriate
Post Trade Certificate; or
x percentage of modules towards an Advanced
Certificate; or
y percentage of modules towards an Associ-
ate Diploma,

as prescribed in the Implementation Manual.
An Engineering Employee Grade 5 works above and
beyond a Tradesperson at EE G4 and to the level of
training—

Exercises the skills attained through satisfac-
tory completion of the training prescribed for
this classification, subject to the standards pre-
scribed by the Implementation Manual.
Exercises discretion within the scope of this
grade.
Works under general supervision, either indi-
vidually or in a team environment.
Understands and implements quality control
techniques.
Provides trade guidance and assistance as part
of a work team.
Exercises trade skills relevant to specific re-
quirements of the enterprise at a level higher
than EE G4.

Tasks which an employee at this level may perform
are subject to the employee having the appropriate
Trade and Post Trade Training to enable the particu-
lar tasks to be performed.

Wage Group EE G6—
Engineering Employee Grade 6
(Relativity to EE G4—110%)
An Engineering Employee Grade 6 means an—

Engineering Tradesperson Special Class (Elec-
trical/Electronics)—Level I; or
Engineering Tradesperson Special Class (Me-
chanical)—Level I; or
Engineering Tradesperson Special Class (Fab-
rication)—Level I;

who has completed the following training require-
ment—

66% of the modules towards an appropriate
Post Trade Certificate; or
x percentage of modules towards an Advanced
Certificate; or
y percentage of modules towards an Associ-
ate Diploma,

as prescribed in the Implementation Manual.
An Engineering Employee Grade 6 works above and
beyond a Tradesperson at EE G5 and to the level of
training—

Exercises the skills attained through satisfac-
tory completion of the training prescribed for
this classification, subject to the standards pre-
scribed by the Implementation Manual.
Provides trade guidance and assistance as part
of a work team.
Assists in the provision of training in conjunc-
tion with supervisors and trainers.
Understands and implements quality control
techniques.
Works under limited supervision, either indi-
vidually or in a team environment.
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The following tasks are indicative of what an em-
ployee at this level may perform, subject to the
employee having the appropriate Trade and Post
Trade Training to enable the particular tasks to be
performed—

Exercises high precision trade skills using vari-
ous materials and/or specialised techniques.
Performs basic operations on a computer or
P.L.C. terminal in the performance of routine
modifications to computer programmes.
Instals, repairs, maintains, tests, modifies,
commissions and/or fault-finds complex ma-
chinery and equipment which utilises hydraulic
and/or pneumatic principles and, in the course
of such work, reads and understands hydrau-
lic and pneumatic circuitry which controls fluid
power systems.
Works on complex or intricate circuitry which
involves examining, diagnosing and modify-
ing systems comprising interconnected
circuits.

Wage Group EE G7—
Engineering Employee Grade 7—Special Class
Level II
(Relativity to EE G4—115%)
An Engineering Employee Grade 7 shall have—

achieved a standard superior to an experienced
Grade 6 Employee and have demonstrated a
capacity to deputise for the Maintenance Su-
pervisor; or
demonstrated a capacity to impart knowledge
to others by devising and implementing vari-
ous training activities; or

have achieved a technical competency as an—
Engineering Tradesperson Special Class (Elec-
trical/Electronics)—Level II; or
Engineering Tradesperson Special Class (Me-
chanical)—Level II; or
Engineering Tradesperson Special Class (Fab-
rication)—Level II;

who has completed a training module on the funda-
mentals of supervision; or

who has completed a training module on the
training of trainers; or
an appropriate Post Trade Certificate; or
x percentage of modules towards an Advanced
Certificate; or
y percentage of modules towards an Associ-
ate Diploma,

as prescribed in the Implementation Manual.
An Engineering Employee Grade 7—Special Class
Level II works above and beyond a Tradesperson at
EE G6 and to the level of training—

Exercises the skills attained through satisfac-
tory completion of the training prescribed for
this classification, subject to the standards pre-
scribed by the Implementation Manual.
Is able to provide trade guidance and assist-
ance as part of a work team.
Provides training in conjunction with super-
visors and trainers.
Understands and implements quality control
techniques.
Works under very limited supervision, either
individually or in a team environment.

The following tasks are indicative of what an em-
ployee at this level may perform, subject to the
employee having the appropriate Trade and Post
Trade training to enable the particular tasks to be
performed—

Works on machines or equipment which uti-
lises complex mechanical, hydraulic and/or
pneumatic circuitry and controls, or a combi-
nation thereof.

Works on machinery or equipment which uti-
lises complex electrical/electronic circuitry and
controls.
Works on instruments which make up a com-
plex control system which utilises some
combination of electrical, electronic, mechani-
cal or fluid power principles.
Applies advanced computer techniques in ma-
chining. cutting, welding or fabrication.
Exercises intermediate computer skills in the
performance of routine modifications to pro-
grammes.
Works on complex or intricate interconnected
electrical circuits at a level above EE G6.
Works on complex radio/communication
equipment.

NB: The Post Trade Certificate referred to in this
definition is not directly comparable with existing
post-trade qualifications and the possession of such
qualifications does not itself justify classification of
a tradesperson to this level.

(5) Plant Controller Group—
Wage Group PC G1—

Plant Controller—Grade I
(Relativity to PC G4—85%)
A Plant Controller Grade I is an employee undertak-
ing up to 38 hours’ induction training which may
include information on the enterprise, conditions of
employment, introduction to supervisors and fellow
employees, training and career path opportunities,
plant lay-out, work and documentation procedures,
occupational health and safety, equal employment
opportunities and quality control/assurance.
An employee at this level performs routine duties
essentially of a manual nature and, to the level of
training—

Performs general labouring and cleaning du-
ties.
Exercises minimal judgement.
Works under direct supervision.
Is undertaking structured training so as to en-
able him/her to perform work at PC G2 level.

Wage Group PC G2—
Plant Controller—Grade 2
(Relativity to PC G4—90%)
A Plant Controller Grade 2 has completed a Produc-
tion/Engineering Certificate I or equivalent training
to enable him/her to perform work within the scope
of this Level.
At this level an employee performs work above and
beyond the skills of an employee at PC G1 and to
the level of training—

Is responsible for the quality of his/her own
work, subject to routine supervision.
Works under routine supervision, either indi-
vidually or in a team environment.
Exercises discretion within his/her level of
skills and training.

Indicative of the tasks which an employee at this level
may perform are the following—

Operates flexibly within the smelter.
Operates machinery and equipment which re-
quires exercising skills and knowledge beyond
that of an employee at PC G1.
Non-trade engineering skills
Receiving, dispatching, distributing, sorting,
checking, packing, documenting and record-
ing goods, materials and components for the
Engineering and Maintenance section.
Basic keyboard skills.
Advanced soldering techniques.
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Operation of mobile equipment including
forklifts, hand trolleys, overhead cranes and
winch operation not requiring certification.

This is the entry level for a person who has acquired
a boiler ticket at another location.

Wage Group PC G3—
Plant Controller—Grade 3
(Relativity to PC G4—95%)
A Plant Controller Grade 3 has completed a Produc-
tion/Engineering Certificate II or equivalent training
so as to enable the employee to perform work within
the scope of this level.
At this level an employee performs work above and
beyond the skills of an employee at PC G2 and to
the level of training—

Works from complex instructions and proce-
dures.
Assists in the provision of on-the-job training
to a limited degree.
Co-ordinates work in a team environment or
works individually under general supervision.
Is responsible for assuring the quality of his/
her own work.

Indicative of the tasks which an employee at this level
may perform are the following—

Uses precision measuring instruments.
Rigging (certified).
Inventory and store control, including—

licensed operation of all appropriate
materials handling equipment;
use of tools and equipment within the
scope of (basic non-trades) maintenance;
computer operation at a level higher than
that of an employee at PC G2 level.

Intermediate keyboard skills.
Basic engineering and fault-finding skills.
Basic quality checks on the work of others.
Is a certified boiler attendant.
Has a knowledge of the employer’s operations
as it relates to the smelting process.
Lubricates production machinery equipment.

This is the entry level for a person who has achieved
a steam ticket at another location.

Wage Group PC G4—
Plant Controller Grade 4
A Plant Controller Grade 4 holds a Steam Certifi-
cate applicable to the rating of the turbines at KNS
and has demonstrated an ability to operate a cryo-
genic gaseous oxygen, distillation unit, or

has achieved a suitable competency rating driv-
ing an overhead travelling crane (OHTC) and
acquired an OHTC ticket; or
has achieved a suitable competency rating driv-
ing a mobile crane and has acquired a mobile
crane driver’s ticket for a crane with a capac-
ity up to but not including 20 tonnes.

A Plant Controller Grade 4 works above and beyond
an employee at PC G3 and to the level of training—

Understands and applies quality control tech-
niques.
Exercises good interpersonal and communi-
cations skills.
Exercises keyboard skills at a level higher than
PC G3.
Exercises discretion within the scope of this
grade.
Performs work under limited supervision, ei-
ther individually or in a team environment.
Operates all lifting equipment incidental to the
work.

Performs non-trade tasks incidental to the
work.
Performs work which, while primarily involv-
ing the skills of the employee’s trade, is
incidental or peripheral to the primary task and
facilitates the completion of the whole task.
Such incidental or peripheral work would not
require additional formal technical training.
Is licensed and certified as a steam turbine
driver or OHTC driver (as applicable to the
equipment of KNS).

Wage Group PC G5—
Plant Controller Grade 5
(Relativity to PC G4—105%)
A Plant Controller Grade 5 shall have—

satisfactorily completed the Power Station
Plant course of study and demonstrated a com-
petency to operate the complete Oxygen Plant
without immediate supervision; or
demonstrated superior competency as an
OHTC or mobile crane driver and has a ca-
pacity to develop and implement a training
program for other employees seeking to ac-
quire certification.

A Plant Controller Grade 5 shall, in addition, have
completed 33% of the modules prescribed for the
Advanced Plant Controller Certificate, as outlined
in the Implementation Manual.
A Plant Controller Grade 5 works above and beyond
a person at PC G4 and to the level of training—

Exercises the skills attained through satisfac-
tory completion of the training prescribed for
this classification, subject to the standards pre-
scribed by the Implementation Manual.
Exercises discretion within the scope of this
grade.
Works under general supervision, either indi-
vidually or in a team environment.
Understands and implements quality control
techniques.
Provides trade guidance and assistance as part
of a work team.
Exercises trade skills relevant to specific re-
quirements of the enterprise at a level higher
than PC G4.

Tasks which an employee at this level may perform
are subject to the employee having the appropriate
Trade and Post Trade training to enable the particu-
lar tasks to be performed.

Wage Group PC G6—
Plant Controller Grade 6
(Relativity to PC G4—110%)
A Plant Controller Grade 6 shall have achieved the
highest level of competency in both the KNS, Power
Plant and Oxygen Plant.
A Plant Controller Grade 6 shall, in addition, have
completed 67% of the modules prescribed for the
Advanced Plant Controller Certificate as outlined in
the Implementation Manual.
A Plant Controller Grade 6 works above and beyond
a person at PC G5 and to the level of training—

Exercises the skills attained through satisfac-
tory completion of the training prescribed for
this classification, subject to the standards pre-
scribed by the Implementation Manual.
Provides trade guidance and assistance as part
of a work team.
Assists in the provision of training in conjunc-
tion with supervisors and trainers.
Understands and implements quality control
techniques.
Works under limited supervision, either indi-
vidually or in a team environment.
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Wage Group PC G7—
Plant Controller Grade 7
(Relativity to PC G4—115%)
A Plant Controller Grade 7 shall have achieved a
standard superior to an experienced Grade 6 Con-
troller and have demonstrated a capacity to deputise
for the Shift Supervisor and/or devise and develop
training modules for other, or
Achieve specific competency in some technical as-
pect of plant care through additional approved study
and course work.
A Plant Controller Grade 7 shall, in addition, have
completed all of the modules prescribed for the Ad-
vanced Plant Controller Certificate, as outlined in
the Implementation Manual.
A Plant Controller Grade 7 works above and beyond
a person at PC G6 and to the level of training—

Exercises the skills attained through satisfac-
tory completion of the training prescribed for
this classification, subject to the standards pre-
scribed by the Implementation Manual.
Is able to provide trade guidance and assist-
ance as part of a work team.
Provides training in conjunction with super-
visors and trainers.
Understands and implements quality control
techniques.
Works under limited supervision, either indi-
vidually or in a team environment.

(6) Casual Employees—
A casual employee shall be paid 20% in addition to the
rate prescribed in this clause.

(7) Apprentices—
Rates per week expressed as a percentage of the
tradesperson’s rate—

Four Year Term—
First Year 42
Second Year 55
Third Year 75
Fourth Year 88

Three and a Half Year Term—
First Six Months 42
Next Year 55
Next Following Year 75
Final year 88

Three Year Term—
First Year 55
Second year 75
Third Year 88

 (8) Junior Employees (Percentage of “trades assistant” rate
per week)—

%
Under 17 years of age 55
Between 17 and 18 years of age 65
Between 18 and 19 years of age 80
At 19 years of age Appropriate adult

classification rate
 (9) Tool Allowance—

A tradesperson to whom the employer does not supply all
necessary tools shall be paid a tool allowance of $9.20
per week.
A “tradesperson”, for the purpose of this clause, shall be
deemed to be an employee who is paid an equal rate of
wage or higher than the classification “fitter”.

(10) Industry Allowance—
(a) Each employee shall be paid an allowance of $66.20

per week.
(b) The allowance recognises, and is in payment for, all

aspects of work in the industry, including the loca-
tion and nature of individual operations within it.

(c) The allowance shall be paid in addition to the rate of
wage set out in this clause and shall be paid for all
purposes of the award.

(11) Structural Efficiency—
(a) Employees shall perform a wider range of duties in-

cluding work which is incidental or peripheral to their
main task or functions.

(b) In the event of their being a claim for re-classifica-
tion by an existing employee to a higher level under
any new structure on the ground that the employee
possesses equivalent skill and knowledge gained
through on-the-job experience or on any other ground,
the following principles apply—

(i) The parties agree that the existing award dis-
putes avoidance procedure shall be followed.

(ii) Agreed competency standards shall be estab-
lished by the parties in conjunction with
T.A.F.E. and S.E.S.D.A. for all levels in any
new classification structure before any claims
for reclassification are processed.

(c) Current employees whose existing wage rates are
rationalised as a consequence of award restructuring
will remain paid at such rates and will continue to
receive wage increases appropriate to their current
rates of pay on the following conditions—

(i) Are obliged to work within their current clas-
sification and may be required to use any lower
classification skills which they hold or are
trained in;

(ii) will retain their grade when retraining in an-
other area of the operation (i.e. multi-skilled
employees will not be disadvantaged).

(12) Award Modernisation—
(a) The parties are committed to modernising the terms

of the award and to addressing the issues associated
with training.

(b) The parties will discuss all matters raised which may
lead to increased flexibility and the removal of ob-
solete conditions to better reflect the realities of
modern industry practices and assist the restructur-
ing process. Any such discussion with the Unions
shall be on the premise that—

(i) The majority of employees at the enterprise
must genuinely agree;

(ii) No employee will lose income as a result of
the change;

(iii) The Unions must be party to any agreement,
particularly where enterprise level discussions
are considering matters requiring variations to
the award;

(iv) Agreements will be ratified by the Commis-
sion;

(v) The disputes procedure prescribed in Clause
24.—Grievances and Disputes of this award
shall apply if agreement cannot be reached in
the implementation process of a particular is-
sue.

(c) Should an agreement be reached pursuant to
subclause (b) hereof and that agreement requires
variation of the award, the parties shall support such
award variation.

(d) There shall not be limitations placed on any award
matter raised for discussion, however any changes
sought shall not affect award provisions reflecting
national standards recognised by the Western Aus-
tralian Industrial Relations Commission.

(e) The parties agree that working parties will continue
to meet with the aim of modernising the award.

27.—JURY SERVICE
A worker required for jury service during his ordinary work-

ing hours shall be granted leave with pay for all periods of
time he is so required for jury service. A worker when apply-
ing for such leave, shall be required to support his application
with written proof of his attendance at such jury service.
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28.—APPRENTICES
(1) Subject to the provisions of this clause, the Apprentice-

ship Regulations 1972 operating from the 1st day of January
1973 (hereinafter referred to as “the Apprenticeship Regula-
tions”) are incorporated in and form part of this award.

 (2) Apprentices may be taken to—
Engineering: Electrical fitting, fitting and/or turning, first-

class machining, first-class welding, electrical
installing, autmotive electrical fitting, motor mechan-
ics, blacksmithing, scientific instrument making.

Boilermaking: Boilermaking and/or steel construction
work and/or first-class welding.

(3) Apprentices may be taken in the ratio of one apprentice
for every two or fraction of two (the fraction being not less
than one) journeymen and shall not be taken in excess of that
ratio unless—

(a) the union or unions concerned so agree;
(b) the Commission so determines after receiving a re-

port from the appropriate Apprenticeship Advisory
Board; or

(c) the Commission so determined pursuant to regula-
tion 39(2)(a) of the Apprenticeship Regulations.

(4) Where any shop or factory has been given approval by a
Board of Reference to take apprentices in the ratio of one to
every journeyman employed, that approval is hereby cancelled
but the validity of any apprenticeship commenced prior to the
date of this award pursuant to such approval is not affected by
the provisions of this award.

(5) Notwithstanding anything contained in this award to the
contrary, if through lack of orders or through financial diffi-
culties, the employer is unable at any time to find employment
and training for an apprentice, and if a transfer to another
employer cannot be arranged, the obligations and duties im-
posed by the indenture may, with the concurrence of the
apprentice and his guardian, be suspended for a period agreed
upon or, if no such agreement be arrived at, may be cancelled
by the employer. The onus of proof of circumstances justify-
ing such cancellation shall be on the employer. This provision
shall be deemed to be included in all contracts of apprentice-
ship now existing and also in all future contracts entered into.

(6) Except as hereinafter provided, every agreement of ap-
prenticeship shall be for a period of five years unless, with the
approval of the Commission, that period is reduced or deemed
to have been commenced prior to the date of the agreement
provided that—

(a) where the apprentice has completed the tenth year of
schooling and has obtained the High School Certifi-
cate, Junior Certificate or Achievement Certificate
of the Public Examinations Board in such subjects
as the appropriate Apprenticeship Advisory Board
determines and has the vocational aptitude for the
trade concerned, the period of apprenticeship shall
be four years; and

(b) where the apprentice has completed the eleventh year
of schooling and has obtained the High School Cer-
tificate, Junior Certificate or the Achievement
Certificate of the Public Examinations Board in such
subjects as the appropriate Apprenticeship Advisory
Board determines and has the vocational aptitude for
the trade concerned, he may be allowed a credit to
reduce the period of three and a half years; and

(c) where the apprentice has completed the twelfth year
of schooling and has obtained the High School Cer-
tificate or Leaving Certificate of the Public
Examinations Board in such subjects as the appro-
priate Apprenticeship Advisory Board determines and
has the vocational aptitude for the trade concerned,
he may be allowed a credit to reduce the period to
three years.

(7) A minor who has satisfactorily completed an approved
pre-apprenticeship course conducted by the Technical Educa-
tion Division of the Education Department may be indentured
as an apprentice under this award on a three year term of ap-
prenticeship.

(8) Where classes are provided by the Technical Education
Division of the Education Department in the locality in which

the apprentice is employed, the hours of attendance at such
classes shall be—

(a) Where the period of apprenticeship is for five years—
eight hours per week for the first school year and
eight hours per fortnight for each of the three subse-
quent school years.

(b) Where the period of apprenticeship is for less than
five years—eight hours per week for the first and
second school years and eight hours per fortnight for
the next school year.

(9) Adult apprentices are those trade apprenticeships into
which persons of 21 years of age or over are indentured. The
duration of any adult apprenticeship will be determined in ac-
cordance with the Industrial Training Act, 1975.

29.—MATERNITY LEAVE
(1) Eligibility for Maternity Leave
A worker who becomes pregnant shall, upon production to

her employer of a certificate from a duly qualified medical
practitioner stating the presumed date of her confinement, be
entitled to maternity leave provided that she has had not less
than 12 months’ continuous service with that employer imme-
diately preceding the date upon which she proceeds upon such
leave.

For the purposes of this clause—
(a) A worker shall include a part-time worker but shall

not include a worker engaged upon casual or sea-
sonal work.

(b) Maternity leave shall mean unpaid maternity leave.
(2) Period of Leave and Commencement of Leave

(a) Subject to subclauses (3) and (6) hereof, the period
of maternity leave shall be for an unbroken period of
from 12 to 52 weeks and shall include a period of six
weeks’ compulsory leave to be taken immediately
before the presumed date of confinement and a pe-
riod of six weeks’ compulsory leave to be taken
immediately following confinement.

(b) A worker shall, not less than 10 weeks prior to the
presumed date of confinement, give notice in writ-
ing to her employer stating the presumed date of
confinement.

(c) A worker shall give not less than four weeks’ notice
in writing to her employer of the date upon which
she proposes to commence maternity leave, stating
the period of leave to be taken.

(d) A worker shall not be in breach of this order as a
consequence of failure to give the stipulated period
of notice in accordance with paragraph (c) hereof if
such failure is occasioned by the confinement occur-
ring earlier than the presumed date.

 (3) Transfer to a Safe-Job
Where in the opinion of a duly qualified medical practitioner,

illness or risks arising out of the pregnancy or hazards con-
nected with the work assigned to the worker make it inadvisable
for the worker to continue at her present work, the worker
shall, if the employer deems it practicable, be transferred to a
safe job at the rate and on the conditions attaching to that job
until the commencement of maternity leave.

If the transfer to a safe job is not practicable, the worker
may, or the employer may require the worker to, take leave for
such period as is certified necessary by a duly qualified medi-
cal practitioner. Such leave shall be treated as maternity leave
for the purposes of subclauses (7), (8), (9) and (10) hereof.

 (4) Variation of Period of Maternity Leave
(a) Provided the addition does not extend the maternity

leave beyond 52 weeks, the period may be length-
ened once only, save with the agreement of the
employer, by the worker giving not less than 14 days’
notice in writing stating the period by which the leave
is to be lengthened.

(b) The period of leave may, with the consent of the
employer, be shortened by the worker giving not less
than 14 days’ notice in writing stating the period by
which the leave is to be shortened.
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(5) Cancellation of Maternity Leave
(a) Maternity leave, applied for but not commenced, shall

be cancelled when the pregnancy of a worker termi-
nates other than by the birth of a living child.

(b) Where the pregnancy of a worker then on maternity
leave terminates other than by the birth of a living
child, it shall be right of the worker to resume work
at a time nominated by the employer which shall not
exceed four weeks from the date of notice in writing
by the worker to the employer that she desires to
resume work.

(6) Special Maternity Leave and Sick Leave
(a) Where the pregnancy of a worker not then on mater-

nity leave terminates after 28 weeks other than by
the birth of a living child then—

(i) she shall be entitled to such period of unpaid
leave (to be known as special maternity leave)
as a duly qualified medical practitioner certi-
fies as necessary before her return to work, or

(ii) for illness other than the normal consequences
of confinement she shall be entitled, either in
lieu of or in addition to special maternity leave,
to such paid sick leave as to which she is then
entitled and which a duly qualified medical
practitioner certifies as necessary before her
return to work

(b) Where a worker not then on maternity leave suffers
illness related to her pregnancy, she may take such
paid sick leave as to which she is then entitled and
such further unpaid leave (to be known as special
maternity leave) as a duly qualified medical practi-
tioner certifies as necessary before her return to work,
provided that the aggregate of paid sick leave, spe-
cial maternity leave and maternity leave shall not
exceed 52 weeks.

(c) For the purposes of subclauses (7), (8) and (9) hereof,
maternity leave shall include special maternity leave.

(d) A worker returning to work after the completion of a
period of leave taken pursuant to this subclause shall
be entitled to the position which she held immedi-
ately before proceeding on such leave or, in the case
of a worker who was transferred to a safe job pursu-
ant to subclause (3), to the position she held
immediately before such transfer.
Where such position no longer exists but there are
other positions available, for which the worker is
qualified and the duties of which she is capable of
performing, she shall be entitled to a position as
nearly comparable in status and salary or wage to
that of her former position.

 (7) Maternity Leave and Other Leave Entitlements
Provided the aggregate of leave including leave taken pur-

suant to subclauses (3) and (6) hereof does not exceed 52 weeks.
(a) A worker may, in lieu of or in conjunction with ma-

ternity leave, take any annual leave or long service
leave or any part thereof to which she is then enti-
tled.

(b) Paid sick leave or other paid authorised award ab-
sences (excluding annual leave or long service leave),
shall not be available to a worker during her absence
on maternity leave.

(8) Effect of Maternity Leave on Employment
Notwithstanding any award, or other provision to the con-

trary, absence on maternity leave shall not break the continuity
of service of a worker but shall not be taken into account in
calculating the period of service for any purpose of the award.

(9) Termination of Employment
(a) A worker on maternity leave may terminate her em-

ployment at any time during the period of leave by
notice given in accordance with this award.

(b) An employer shall not terminate the employment of
a worker on the ground of her pregnancy or of her
absence on maternity leave, but otherwise the rights
of an employer in relation to termination of employ-
ment are not hereby affected.

(10) Return to Work After Maternity Leave
(a) A worker shall confirm her intention of returning to

her work by notice in writing to the employer given
not less than four weeks prior to the expiration of
her period of maternity leave.

(b) A worker, upon the expiration of the notice required
by paragraph (a) hereof, shall be entitled to the posi-
tion which she held immediately before proceeding
on maternity leave or, in the case of a worker who
was transferred to a safe job pursuant to subclause
(3), to the position which she held immediately be-
fore such transfer. Where such position no longer
exists but there are other positions available for which
the worker is qualified and the duties of which she is
capable of performing, she shall be entitled to a po-
sition as nearly comparable in status and salary or
wage to that of her former position.

 (11) Replacement Workers
(a) A replacement worker is a worker specifically en-

gaged as a result of a worker proceeding on maternity
leave.

(b) Before an employer engages a replacement worker
under this subclause, the employer shall inform that
person of the temporary nature of the employment
and of the rights of the worker who is being replaced.

(c) Before an employer engages a person to replace a
worker temporarily promoted or transferred in order
to replace a worker exercising her rights under this
clause, the employer shall inform that person of the
temporary nature of the promotion or transfer and of
the rights of the worker who is being replaced.

(d) Provided that nothing in this subclause shall be con-
strued as requiring an employer to engage a
replacement worker.

(e) A replacement worker shall not be entitled to any of
the rights conferred by this clause except where her
employment continues beyond the twelve months’
qualifying period.

30.—TRAINING LEAVE
(1) The parties to this award recognise that in order to in-

crease the efficiency, productivity and international
competitiveness of industry, a greater commitment to training
and skill development is required. Accordingly, the parties
commit themselves to—

(a) developing a more highly skilled and flexible
workforce;

(b) providing employees with career opportunities
through appropriate training to acquire additional
skills; and

(c) removing barriers to the utilisation of skills acquired.
(2) A training programme has been drawn up and is attached

to this award. The training programme recognises—
(a) The current and future skill needs of the company;
(b) the size, structure and nature of the operations of the

company;
(c) the need to develop vocational skills relevant to the

company and the engineering trades through courses
conducted by accredited educational institutions and
providers.

(3) (a) Training may be either on or off the job and if under-
taken during ordinary working hours, the employee shall not
suffer any loss of pay.

(b) Any costs associated with enrolment and the purchase of
prescribed textbooks, excluding those which are available in
the employer’s technical library, incurred in connection with
the undertaking of training, shall be reimbursed by the em-
ployer upon production of evidence of such expenditure.
Provided that reimbursement shall be on an annual basis, sub-
ject to presentation of reports of satisfactory progress.

(c) Travel costs incurred by an employee undertaking train-
ing in accordance with this clause, which exceed those normally
incurred in travelling to and from work, shall be reimbursed
by the employer.
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(4) To assist in the on-going development of training, it is
agreed that a training committee, comprised of equal numbers
of employee and management representatives, be established.
The committee shall have a charter clearly stating its role and
responsibilities, based on the following—

(a) further development of the training programme and
availability of training courses and career opportu-
nities for employees;

(b) dissemination of information on the training pro-
gramme and the availability of training courses and
career opportunities for employees;

(c) recommendation of individual employees for train-
ing and reclassification consistent with the training
programme based on the needs of the nickel indus-
try as a whole and contingent upon such training
being required by the employer;

(d) monitoring and advising management and employ-
ees in regard to the on-going effectiveness of the
training.

APPENDIX—RESOLUTION OF DISPUTES
REQUIREMENTS

(1) This Appendix is inserted into the award/industrial agree-
ment as a result of legislation which came into effect on 16
January 1996.

(2) Any dispute or grievance procedure in this award/indus-
trial agreement shall also apply to any questions, disputes or
difficulties which may arise under it.

(3) This Appendix shall come into effect on and from 16
August 1996.

APPENDIX I
The following classifications and definitions have been re-

placed by those in Clause 26.—Rates of Pay and Classification
Definitions of this award. These “old” classifications and defi-
nitions shall remain as an Appendix to this award as a point of
reference for new and existing employees. This Appendix shall
be deleted by agreement of the parties at an appropriate time.

Definitions—
(1) “First-class Machinist” (Engineering) means a

tradesperson who is engaged in setting up or in set-
ting up and operating the following machines; lathe,
boring machine, milling machine, planing machine,
shaping machine, slotting machine and grinding
machine.

(2) “Second-class Machinist” (Engineering) means an
employee who is engaged in operating or setting up
and operating a key setting machine or any machine
enumerated in the definition of “First-class Machin-
ist” and includes an employee engaged as a pipe fitter
on low pressure work, but does not include an em-
ployee who is engaged as a tradesperson.

(3) “Third-class Machinist” (Engineering) means an em-
ployee who operates any machine set up by a
tradesperson or any machine the setting up of which
does not require the knowledge or skill of a Second-
class Machinist, but does not include a process
employee.

(4) “Battery Attendant” means an employee who car-
ries out testing, topping up, cleaning, charging,
discharging, removing and replacing of storage bat-
teries.

(5) “Electrician—Special Class” means, subject to para-
graph (c) hereunder, an electrical fitter or electrical
installer who—

(a)  (i) has satisfactorily completed a pre-
scribed post trade course in industrial
electronics; or

(ii) has, whether through practical experi-
ence or otherwise, achieved a standard
or knowledge comparable to that which
would be achieved under sub-para-
graph (i) hereof; and

(b)  (i) is engaged on work on or in connec-
tion with complicated or intricate
circuitry, which work requires for its

performance the standard of knowledge
referred to in paragraph (a) hereof; and

(ii) is able, where necessary and practica-
ble, to perform such work without
supervision and to examine, diagnose
and modify systems comprising inter-
connected circuits;

but does not include such an employee unless
the work on which he/she is engaged requires
for its performance knowledge in excess of
that gained by the satisfactory completion of
the appropriate Technical College trade course.

(c) For the purposes of this award an employee
shall be deemed to be an Electrician—Special
Class only for the time during which he/she
meets the foregoing conditions, unless—

(i) that time exceeds 16 hours per week;
or

(ii) in the opinion of his/her employer or,
in the event of disagreement, in the
opinion of the Board of Reference that
time is likely during the course of his/
her employment to exceed sixteen
hours per week on average;

in which case he/she shall be classified as Elec-
trician—Special Class for as long as his/her
employment continues on either of those bases.

(d) In the event of disagreement about the imple-
mentation of this Electrician—Special Class
provision, a Board of Reference shall deter-
mine the matter.

(e) For the purpose of this definition the follow-
ing courses are deemed to be prescribed post
trade courses in industrial electronics—

 (i) Post Trade Industrial Electronics
Course of the N.S.W. Department of
Technical Education.
(ii) The Industrial Electronics
Course (Grade 1 and 2) as approved
by the Education Department of Vic-
toria.

(iii) The Industrial Electronics Course of
the South Australian School of Elec-
trical Technology.

 (iv) Industrial Electronics (Course “C”) of
the Department of Education, Queens-
land.

 (v) The Industrial Electronics Course of
the Technical Education Department of
Tasmania.

(vi) The Certificate in Industrial Electron-
ics of the Technical Education Division,
Education Department of Western Aus-
tralia.

(6) Classifications—
Engineering Employee Grade 1
Engineering Employee Grade 2

Trades Assistant
Machinist—Third Class
Battery Attendant
Crane Attendant
Greaser
Tool Storeperson

Engineering Employee Grade 3
Machinist—Second
Class Rigger

Engineering Employee Grade 4
Fitter
Welder
Boilermaker
Electrical Fitter
Motor Mechanic
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Examiner
Machinist—First Class
 (Engineering)
Machinist—First Class
 (Tool Room)

Engineering Employee Grade 5
Instrument Maker

Engineering Employee Grade 6
Leading Hand (Level One)
Electrician—Special Class

Engineering Employee Grade 7
Leading Hand (Level Three)

Crane Attendant and Dogperson
Mobile Crane Driver
Power Unit Controller
Assistant Power Unit Controller
Auxiliary Plant Attendant
Overhead Electric Crane Driver
Auxiliary Plant Attendant

DATED at Perth this 23rd day of March, 1973

SCHEDULE A—PARTIES TO THE AWARD

Unions Party To The Award
The Automotive, Food, Metals, Engineering, Printing And
Kindred Industries Union of Workers—Western Australian
Branch
Communications, Electrical, Electronic, Energy, Information,
Postal, Plumbing and Allied Workers Union of Australia, En-
gineering and Electrical Division, Western Australian Branch
The Construction, Mining, Energy, Timberyards, Sawmills and
Woodworkers Union of Australia—Western Australian Branch.

Employer Party To The Award
Western Mining Corporation Limited

APPENDIX—S.49B—INSPECTION OF RECORDS
REQUIREMENTS

(1) This appendix is inserted into this award / industrial agree-
ment / order as a result of legislation which came into effect
on 16 January 1996.

(2) Each employer bound by this award / industrial agree-
ment / order shall maintain a time and wages record for each
employee.

(3) The entries in the time and wages records for each em-
ployee shall include the employee’s name and details of the
employee’s job classification or description, and any other
detail required by this award/ industrial agreement / order.

(4) The employer must ensure that each entry in the time
and wages record is retained for not less than seven (7) years
after it is made.

(5) A representative of an organisation of employees shall
have the power to inspect the time and wages records of an
employee or former employee.

(6) The power of inspection may not be exercised for the
purpose of inspecting the time and wages records of an em-
ployee or former employee who—

(a) is not a member of the organisation; and
(b) has notified the employer in writing that the employee

or former employee does not consent to a representa-
tive of an organisation of employees having access
to those records.

(7) The power of inspection may only be exercised by a
representative of an organisation of employees authorised in
accordance with the rules of the organisation to exercise the
power.

(8) The representative is empowered to inspect any notifica-
tion that an employee or former employee does not consent to
a representative having access to time and wages records.

(9) A person who has given a notification referred to in para-
graph (b) of subclause (6) hereof may, by notice in writing to
the employer, withdraw the notification and, upon that with-
drawal, the notification ceases to be of effect.

(10) Before exercising a power of inspection the representa-
tive shall give reasonable notice of not less than 24 hours to an
employer.

 (11) An employer shall endeavour to—
(a) maintain the time and wages records of employees

in such a manner that access by a representative of
an organisation to the records of employees does not
give access to records of employees who are not
members of the organisation and have notified the
employer that they do not consent to a representa-
tive of an organisation of employees having access
to the records;

(b) ensure that a representative of an organisation does
not obtain access to the records of employees who
are not members of the organisation and have noti-
fied the employer that they do not consent to a
representative of an organisation of employees hav-
ing access to the records; and

(c) ascertain whether an employee or prospective em-
ployee does not consent to a representative of an
organisation of employees having access to the time
and wages records of the employee or prospective
employee.

(12) A person shall not by threats or intimidation persuade
or attempt to persuade an employee or prospective employee
to give, or refuse to give, written notification that the employee
or prospective employee does not consent to a representative
of an organisation of employees having access to the time and
wages records of that employee or prospective employee.

(13) An employer must ensure that any notification from an
employee or former employee in accordance with this appen-
dix shall be retained for not less than seven (7) years.

(14) There shall be a liberty to apply to amend this appendix
at any time.

(15) This appendix shall come into effect on and from 16
July 1996.

(16) Any employer or organisation bound by or party to this
award/order/industrial agreement may apply to the Western
Australian Industrial Relations Commission at any time in re-
lation to this clause.

ENGINEERING TRADES (GOVERNMENT)
AWARD, 1967.

Nos. 29, 30 and 31 of 1961 and 3 of 1962.
PURSUANT to section 93(6) of the Industrial Relations Act
1979 the following award has been consolidated and is pub-
lished hereunder for general information.

Dated at Perth this 23th day of July, 1997
J. SPURLING,

Registrar.

Engineering Trades (Government) Award, 1967

1.—TITLE
This award shall be known as the “Engineering Trades (Gov-

ernment) Award, 1967 Award Nos. 29, 30 and 31 of 1961 and
3 of 1962” and shall replace the following awards and indus-
trial agreements, namely—

Award No. 29 of 1957 (Engineering Trades);
Award No. 19 of 1930 (Moulders);
Award No. 15 of 1958 (Radio and Telecommunications);
Award No. 93 of 1965 (Metal Trades—Broome Jetty Con-
struction);
Award No. 251 of 1962 (Metal Trades—Double-bottom
Tanks—M.V. “Koojarra”); in so far as that award applied
to workers bound by Award No. 29 of 1957;
Agreement No. 20 of 1930 (State Implement Works—
Long Service Leave);
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Agreement No. 40 of 1930 (Long Service Leave);
Award No. 1 of 1974 (Metal Trades—Metropolitan Perth
Passenger Transport Trust);
Award No. 24 of 1974 (Tool and Material Storemen (Edu-
cation Department));

and any amendments to the foregoing awards or agreements.

1A.—STATEMENT OF PRINCIPLES—AUGUST 1996
It is a condition of this award/industrial agreement that any

variation to its terms on or from the 7th day of August, 1996
including the $8.00 per week Arbitrated Safety Net Adjust-
ments, shall not be made except in compliance with the
Statement of Principles set down by the Commission in the
Reasons for Decision in matters No. 1164 of 1995 and No.
915 of 1996.

1B.—PAID RATES
It is a condition of this award that the wages and conditions

which apply to employees covered herein shall not exceed those
prescribed in the award.

2.—ARRANGEMENT
1. Title

1A Statement of Principles—August 1996
1B. Paid Rates

2. Arrangement
3. Area and Scope
4. Term
5. Classification Structure and Definitions
6. Contract of Service
7. Higher Duties
8. Casual and Part-Time Employees
9. Under-Rate Employees

10. No New Designations
11. No Reduction
12. Apprentices
13. Hours of Duty
14. Overtime
15. Shift Work
16. Payment of Wages
17. Special Rates and Provisions
18. Car Allowance
19. Fares and Travelling Allowances
20. Distant Work—Construction
21. District Allowances
22. Holidays
23. Annual Leave
24. Sick Leave
25. Long Service Leave
26. Shop Stewards
27. Notice Boards
28. Right of Entry
29. Board of Reference
30. Compassionate Leave
31. Leave to Attend Union Business
32. Deduction of Union Subscriptions
33. Trade Union Training Leave
34. Maternity Leave
35. Paid Leave for English Language Training
36. Training Leave
37. Structural Efficiency
38. Complaints and Charges Against Employees
39. Liberty to Apply
40. Employees North of 26th Parallel—Travel Conces-

sion, Annual Leave
41. Introduction of Change
42. Jury Service
43. Adoption Leave
44. Defence Force Training Leave

Appendix—Resolution of Disputes Requirement
First Schedule—Wages
Second Schedule—List of Respondents
Third Schedule—Memoranda of Agreement
Fourth Schedule—Definitions of Previous Classifi-
cations
Fifth Schedule—Building Management Authority
Wages and Conditions
Sixth Schedule—Named Parties to the Award
Appendix—S.49B—Inspection Of Records Require-
ments

3.—AREA AND SCOPE
(1) Subject to the provisions of subclause (2) of this clause,

this award relates to the industries carried on by the respond-
ents mentioned in the Second Schedule to this award and
applies to all employees employed in any of such industries in
the callings mentioned in the First Schedule.

(2) This award does not apply to the construction or mainte-
nance of water supply, sewerage or drainage works within the
area covered by the Water Supply Award No. 8 of 1956 or any
award replacing that award.

4.—TERM
This award shall operate for a period of three years from the

date hereof. (The date of this award is the 25th day of October,
1967).

5.—CLASSIFICATION STRUCTURE AND
DEFINITIONS

(1) Definitions—
(a) “Construction work” means work on site in or in

connection with—
(i) the construction of a large industrial under-

taking or any large civil engineering project;
(ii) the construction or erection of any multi-sto-

rey building; and
(iii) the construction, erection or alteration of any

other building, structure or civil engineering
project which the employer and the union or
unions concerned agree or, in the event of disa-
greement, which the Board of Reference
declares to be construction work for the pur-
pose of this award.

(b) “Transperth” means the Metropolitan (Perth) Pas-
senger Transport Trust for the purpose of this award.

(2) Classification Structure—
Wage Classification Title Minimum Training
Group Requirement
C 5 Advanced Engineering Advanced Certificate

Tradesperson—Level II or Formal Equivalent
C 6 Advanced Engineering 2nd Year of Advanced

Tradesperson—Level I Certificate
C 7 Engineering Tradesperson Nine appropriate modules

Special Class—Level II in addition to the training
requirements for a C 10 level

C 8 Engineering Tradesperson Six appropriate modules
Special Class—Level I in addition to the training

requirements for a C 10 level
C 9 Engineering Tradesperson Three appropriate modules

—Level II in addition to the training
requirements for a C 10 level

C10 Engineering Tradesperson Trade Certificate
or Production System Production/Engineering
Employee Certificate III

C11 Engineering Employee— Production/Engineering
Level IV Certificate II

C12 Engineering Employee— Production/Engineering
Level III Certificate I

C13 Engineering Employee— In-house Training
Level II

C14 Engineering Employee— Up to 38 hours’
Level I induction training

Wage Group C 14
Engineering Employee—Level I
(Relativity 78%)

An employee who undertakes up to 38 hours’ induction train-
ing which may include information on the enterprise, conditions
of employment, introduction to supervisors and fellow em-
ployees, training and career path opportunities, plant lay-out,
work and documentation procedures, occupational health and
safety, equal employment opportunity and quality control/as-
surance.

An employee at this level performs routine duties essen-
tially of a manual nature and to the level of his/her training
and in addition—

Performs general labouring and cleaning duties.
Exercises minimal judgement.
Works under direct supervision.
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Is undertaking structured training so as to perform work
at C 13 level.

Wage Group C 13
Engineering Employee—Level II
(Relativity—82%)

An employee who has completed up to three months’ struc-
tured training in order to perform work within the scope of
this level.

At this level an employee performs work above and beyond
the skills of an employee at C 14 and to the level of training—

Works under direct supervision, either individually or in
a team environment.
Understands and undertakes basic quality control/assur-
ance procedures including the ability to recognise basic
quality deviations and faults.

Indicative of the tasks which an employee at this level may
perform are the following—

Repetitive work on automatic, semi-automatic or single
purpose machines or equipment.
Assembles components using basic written, spoken and/
or diagrammatic instructions in an assembly environment.
Basic soldering or butt and spot welding skills or cuts
scrap with oxy-acetylene blow pipe.
Uses selected hand tools.
Cleans boilers.
Assists in the provision of on-the-job training in conjunc-
tion with Tradespersons and supervises trainees.
Maintains simple records.
Uses hand trolleys and pallet trucks.

Wage Group C 12
Engineering Employee—Level III
(Relativity—87.4%)

An employee who has completed an Engineering Certifi-
cate I or equivalent training to enable work to be performed
within the scope of this level.

At this level an employee performs work above and beyond
the skills of an employee at C 13 and in addition—

Is responsible for the quality of his/her own work, sub-
ject to routine supervision.
Works under routine supervision, either individually or
in a team environment.
Exercises discretion within the levels of skills and train-
ing.

Indicative of the tasks which an employee at this level may
perform are the following—

Operates flexibly between assembly stations.
Operates machinery and equipment which requires exer-
cising skills and knowledge beyond that of an employee
at Level C 13.
Non-trade engineering skills.
Basic tracing and sketching skills.
Receiving, despatching, distributing, sorting, checking,
packing (other than repetitive packing in a standard con-
tainer or containers in which such goods are ordinarily
sold), documenting and recording of goods, materials and
components.
Basic inventory control in the context of a production proc-
ess.
Basic keyboard skills.
Advanced soldering techniques.
Attends to boilers.
Operation of mobile equipment including forklifts, hand
trolleys, pallet trucks, overhead cranes and winch opera-
tion.
Ability to measure accurately.
Assists one or more tradespersons.
Welding which requires the exercise of knowledge and
skills above Level C 13.

Wage Group C 11
Engineering Employee—Level IV
(Relativity—92.4%)

An employee who has completed an Engineering Certifi-
cate II or equivalent training to enable work to be performed
within the scope of this level.

An employee at this level performs work above and beyond
the skills of an employee at C 12 to the level of training

Works from complex instructions and procedures.
Assists in the provision of on-the-job training to a limited
degree.
Co-ordinates work in a team environment or works indi-
vidually under general supervision.
Is responsible for assuring the quality of his/her own work.

Indicative of the tasks an employee at this level may per-
form are the following—

Use of precision measuring instruments.
Machine setting, loading and operation.
Rigging (certificated).
Responsibility for the operation and co-ordination of a
store.
Inventory and store control, including computer use.
Intermediate keyboard skills.
Basic engineering and fault-finding skills.
Basic quality checks on the work of others.
Licensed and certified for forklift, engine and crane driv-
ing operations to a level higher than C 12.
Knowledge of the employer’s operations as it relates to
production processes.

Wage Group C 10
Engineering Tradesperson—Level I
(Relativity 100%)

An employee who holds a Trade Certificate or a
Tradesperson’s Rights Certificate as an—

Engineering Tradesperson (Electrical/Electronics)—Level
I; or
Engineering Tradesperson (Mechanical)—Level I; or
Engineering Tradesperson (Fabrication)—Level I;

and is able to exercise the skills and knowledge of that trade.
An Engineering Tradesperson—Level I works above and

beyond an employee at C 11 and to the level of his/her train-
ing—

Understands and applies quality control techniques.
Exercises good interpersonal and communication skills.
Exercises keyboard skills at a level higher than C 11.
Exercises discretion within the scope of this grade.
Performs work under limited supervision, either individu-
ally or in a team environment.
Operates all lifting equipment incidental to his/her work.
Performs non-trade tasks incidental to his/her work.
Performs work which, while primarily involving the skills
of the employee’s trade, is incidental or peripheral to the
primary task and facilitates the completion of the whole
task. Such incidental or peripheral work would not re-
quire additional formal technical training.
Is able to inspect products and/or materials for conform-
ity with established operational standards.

Production System Employee
A production system employee is an employee who, while

still being primarily engaged in engineering/production work
applies the skills acquired through the successful completion
of a trade certificate level qualification in the production, dis-
tribution, or stores functions according to the needs of the
enterprise.

A production system employee works above and beyond an
employee at C11 and to the level of his/her training—

Understands and applies quality control techniques.
Exercises good interpersonal and communications skills.
Exercises keyboard skills at a level higher than C11.
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Exercises discretion within the scope of this grade.
Performs work under general supervision either individu-
ally or in a team environment.
Able to inspect products and/or materials for conformity
with established operational standards.

Indicative tasks which an employee at this level may per-
form are as follows—

Approves and passes first off samples and maintains qual-
ity of product.
Works from production drawings, prints or plans.
Operates, sets up and adjusts all production machinery in
a plant including production process welding to the ex-
tent of his/her training.
Can perform a range of engineering maintenance func-
tions including—

Removing equipment fastenings including use of de-
structive cutting equipment.
Lubrication of production equipment.
Running adjustments to production equipment.
Operates all lifting equipment.

Basic production scheduling and materials handling within
the scope of the production process or directly related
functions within raw materials/finished goods locations
in conjunction with technicians.
Understands and applies computer techniques as they re-
late to production process operations.
First class engine drivers’ certificate.
High level of stores and inventory responsibility beyond
the requirements of an employee at C11.
Assists in the provision of on the job training in conjunc-
tion with tradespersons and trainers.
Has a sound knowledge of the employer’s operations as
it relates to the production process.

Wage Group C 9
Engineering Tradesperson—Level II
(Relativity to C 10—105%)

An Engineering Tradesperson—Level II is an—
Engineering Tradesperson (Electrical/Electronics)—Level
II; or
Engineering Tradesperson (Mechanical)—Level II; or
Engineering Tradesperson (Fabrication)—Level II;

who has completed one of the following training require-
ments—

three appropriate modules in addition to the training re-
quirements for C 10 level; or
three appropriate modules towards an Advanced Certifi-
cate; or
three appropriate modules towards an Associate Diploma,

as prescribed in the Implementation Manual.
An Engineering Tradesperson—Level II works above and

beyond a Tradesperson at C 10 and to the level of his/her train-
ing—

Exercises the skills attained through satisfactory comple-
tion of the training for this classification, subject to the
standards prescribed by the Implementation Manual.
Exercises discretion within the scope of this grade.
Works under general supervision, either individually or
in a team environment.
Understands and implements quality control techniques.
Provides trade guidance and assistance as part of a work
team.
Exercises trade skills relevant to specific requirements of
the enterprise at a level higher than Engineering
Tradesperson—Level I.

Tasks which an employee at this level may perform are sub-
ject to the employee having the appropriate Trade and Post
Trade Training to enable the particular tasks to be performed.

Wage Group C 8
Special Class Engineering Tradesperson—Level I
(Relativity to C 10—110%)

An employee who is a—
Special Class Engineering Tradesperson (Electrical/Elec-
tronics)—Level I; or
Special Class Engineering Tradesperson (Mechanical)—
Level I; or
Special Class Engineering Tradesperson (Fabrication)—
Level I,

who has completed the following training requirements—
six appropriate modules in addition to the training require-
ments for a C 10 level; or
six appropriate modules towards an Advanced Certificate;
or
six appropriate modules towards an Associate Diploma,

as prescribed in the Implementation Manual.
A Special Class Engineering Tradesperson—Level I works

above and beyond a Tradesperson at C 9 and to the level of
his/her training—

Exercises the skills attained through satisfactory comple-
tion of the training for this classification, subject to the
standards prescribed by the Implementation Manual.
Provides trade guidance and assistance as part of a work
team.
Assists in the provision of training in conjunction with
supervisors and trainers.
Understands and implements quality control techniques.
Works under limited supervision, either individually or
in a team environment.

The following tasks are indicative of what an employee at
this level may perform, subject to the employee having the
appropriate Trade and Post Trade Training to enable the par-
ticular tasks to be performed—

Exercises high precision trade skills using various mate-
rials and/or specialised techniques.
Performs operations on a CAD/CAM terminal in the per-
formance of routine modifications to NC/CNC
programmes.
High voltage switching.
Works on complex machinery and equipment which uti-
lises hydraulic and/or pneumatic principles and who, in
the course of such work, is required to read and under-
stand hydraulic and/or pneumatic circuitry which controls
fluid power systems; or
Works on complex or intricate electrical circuitry which
involves examining, diagnosing and modifying systems
comprising interconnected circuits.

Wage Group C 7
Special Class Engineering Tradesperson—Level II
(Relativity to C 10—115%)

An employee who is a—
Special Class Engineering Tradesperson (Electrical/Elec-
tronics)—Level II; or
Special Class Engineering Tradesperson (Mechanical)—
Level II; or
Special Class Engineering Tradesperson (Fabrication)—
Level II;

who has completed one of the following training require-
ments—

three appropriate modules in addition to the training re-
quirements for a C 8 level; or
nine appropriate modules towards an Advanced Certifi-
cate; or
nine appropriate modules towards an Associate Diploma,

as prescribed in the Implementation Manual.
An Engineering Tradesperson Special Class—Level II works

above and beyond a Tradesperson at C 8 and to the level of
his/her training—

Exercises the skills attained through satisfactory comple-
tion of the training for this classification, subject to the
standards prescribed by the Implementation Manual.
Is able to provide trade guidance and assistance as part of
a work team.
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Provides training in conjunction with supervisors and
trainers.
Understands and implements quality control techniques.
Works under limited supervision, either individually or
in a team environment.

The following tasks are indicative of what an employee at
this level may perform, subject to the employee having the
appropriate Trade and Post Trade Training to enable the par-
ticular tasks to be performed—

Works on machines or equipment which utilise complex
electrical/electronic, mechanical, hydraulic and/or pneu-
matic circuitry and controls, or a combination thereof.
Works on machinery or equipment which utilises com-
plex electrical/electronic circuitry and controls.
Works on instruments which make up a complex control
system which utilises some combination of electrical, elec-
tronic, mechanical or fluid power principles.
Applies advanced computer numerical control techniques
in machining or cutting or welding or fabrication.
Exercises intermediate CAD/CAM skills in the perform-
ance of routine modifications to programmes.
Works on complex or intricate interconnected electrical
circuits at a level above C 8.
Works on complex radio/communication equipment.
N.B. The Post Trade Certificate referred to in this defi-

nition is not directly comparable with existing post
trade qualifications and the possession of such
qualification does not in itself justify classifica-
tion of a tradesperson to this level.

Wage Group C6
Advanced Engineering Tradesperson—Level I
(Relativity to C10—125%)

An Advanced Engineering Tradesperson—Level I means
an—

Advanced Engineering Tradesperson
(Electrical/Electronic)—Level I; or
Advanced Engineering Tradesperson
(Mechanical)—Level I; or
Advanced Engineering Tradesperson
(Fabrication)—Level I;

who has completed—
12 appropriate modules towards an Advanced Certificate;
or
12 appropriate modules towards an Associate Diploma;
or
Equivalent accredited training,

prescribed in the Implementation Manual.
An Advanced Engineering Tradesperson—Level I works

above and beyond a Tradesperson at C7 and to the level of
training—

Undertakes quality control and work organisation at a level
higher than C7.
Provides trade guidance and assistance as part of a work
team.
Assists in the training of employees in conjunction with
supervisors/trainers.
Performs maintenance planning and predictive mainte-
nance work other than in technical fields.
Works under limited supervision, either individually or
in a team environment.
Prepares reports of a technical nature on specific tasks or
assignments as directed.
Exercises broad discretion within the scope of this level.

The following are indicative of tasks which an employee at
this level may perform, subject to the employee having the
appropriate Trades and Post Trades Training to enable the par-
ticular tasks to be performed—

Works on combinations of machines or equipment which
utilises complex electronic, mechanical and fluid power
principles.

Works on instruments which make up a complex control
system which utilise some combination of electrical, elec-
tronic, mechanical or fluid power principles and electronic
circuitry containing complex analogue and/or digital con-
trol systems utilising integrated circuitry.
Application of computer integrated manufacturing tech-
niques involving a higher level of computer operating and
programming skills than for Level C7.
Works on various forms of machinery and equipment
which are electronically controlled by complex digital and/
or analogue control systems using integrated circuitry.

Wage Group C 5
Advanced Engineering Tradesperson—Level II
(Relativity to C10—130%)

An Advanced Engineering Tradesperson—Level II means
an—

Advanced Engineering Tradesperson
(Electrical/Electronic)—Level II; or
Advanced Engineering Tradesperson
(Mechanical)—Level II; or
Advanced Engineering Tradesperson
(Fabrication)—Level II;

who has completed—
An Advanced Certificate; or
15 modules or second year part time towards an Associ-
ate Diploma; or
Equivalent accredited training,

as prescribed in the Implementation Manual.
An Advanced Engineering Tradesperson—Level II works

above and beyond a Tradesperson at C 6 and to the level of
their training—

Provides technical guidance or advice within the scope
of this level.
Prepares reports of a technical nature on specific tasks or
assignments as directed, or within the scope of discretion
at this level.
Has an overall knowledge and understanding of the oper-
ating principle of the systems and equipment on which
the Tradesperson is required to carry out his/her task.
Assists in the provision of on-the-job training in conjunc-
tion with supervisors and trainers.

The following are indicative of the tasks an employee at this
level may perform, subject to the employee having the appro-
priate Trade and Post Trade Training to enable the particular
tasks to be performed—

Through a systems approach is able to exercise high level
diagnostic skills on complex forms of machinery, equip-
ment and instruments which utilise some combination of
electrical, electronic, mechanical or fluid power princi-
ples.
Sets up, commissions, maintains and operates sophisti-
cated maintenance, production and test equipment and/or
systems involving the application of computer operating
skills at a higher level than C 6.
Works on various forms of machinery and equipment elec-
tronically controlled by complex digital and/or analogue
control systems using integrated circuitry.
Works on complex electronics or instruments or commu-
nications equipment or control systems which utilise
electronic principles and electronic circuitry containing
complex analogue and/or digital control systems using
integrated circuitry.

(3) Provided that the classification structure and definitions
contained in subclause (2) hereof do not apply to employees
employed by the Building Management Authority.

6.—CONTRACT OF SERVICE
(1) The contract of service shall be by the week and shall be

terminable by one week’s notice on either side or by the pay-
ment or forfeiture, as the case may be, of a week’s wage in
lieu of such notice.

(2) (a) The contract of service for a casual employee shall be
by the hour. Provided that the minimum engagement shall be
two hours.
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(b) The provisions of paragraph (a) of this clause relate only
to those employees engaged in the classification of Tool and
Material Storeperson, employed by the Minister of Education.

(3) The employer shall be under no obligation to pay for any
day not worked on which the employee is required to present
himself for duty, except where such absence from work is due
to illness and comes within the provisions of Clause 24.—
Sick Leave or such absence is on account of holidays to which
the employee is entitled under the provisions of this award.

(4) (a) This clause does not affect an employer’s right to
dismiss an employee for misconduct and an employee so dis-
missed shall be paid wages up to the time of dismissal only.

(b) In the case of dismissal for misconduct, the reason for
such dismissal must be given in writing.

(5) (a) All employees shall be guaranteed a full week’s work,
however, an employer is entitled to deduct payment for any
day or portion of a day on which an employee cannot be use-
fully employed because of a strike by any of the unions party
to this award or by any other union or association or through
the breakdown of the employer’s machinery or through any
stoppage of work by any cause which the employer cannot
reasonably prevent.

(b) Provided that an employer shall be entitled to employ
only such employees (if any) it considers can be usefully em-
ployed and for such hours as it considers necessary, and during
such period no employee shall be entitled to payment except
for work actually performed provided that employees who are
required to attend for work and do so attend as required on any
day, shall be paid a minimum of one day’s pay at ordinary
rates.

(c) Any employee stood down in accordance with the fore-
going provision shall not lose any sick leave credit or other
rights or privileges to which such employee would ordinarily
be entitled under this award, provided such employee resumes
work as required after such standdown and provided that this
provision does not entitle an employee to payment for any
holiday occurring during such period of standdown if that pe-
riod of standdown is due to industrial action as outlined in
paragraph (a) above.

(6) (a) An employer may direct an employee to carry out
such duties which are within the limits of the employee’s skill,
competence and training, including work which is incidental
or peripheral to the employee’s main tasks or functions, pro-
vided that such duties are not designed to promote de-skilling.

(b) An employer may direct an employee to carry out such
duties and use such tools and equipment as may be required,
provided that the employee has been properly trained in the
use of such tools and equipment.

(c) Any direction issued by an employer pursuant to para-
graphs (a) and (b) of this subclause shall be consistent with
the provisions of the Occupational Health, Safety and Welfare
Act, 1984-1987, as amended.

(7) By agreement between the employer and the employee
concerned, the notice or payment prescribed herein may be
varied either in whole or in part.

7.—HIGHER DUTIES
An employee engaged on duties carrying a higher rate than

his ordinary classification shall be paid the higher rate for the
time he is so engaged, but if he is so engaged for more than
two hours of one day, or shift he shall be paid the higher rate
for the whole day or shift.

Provided however, that no higher duties will be paid to em-
ployees who are required to act in any position within the
establishment of the employer whilst the permanent occupant
is on a rostered day off duty as prescribed by Agreements or
Awards relating to 38 hour week provisions or in the case of
Government Officers, flexible working arrangements which
contain provisions for a rostered day off duty.

8.—CASUAL AND PART-TIME EMPLOYEES
(1) A “Casual Employee” shall mean an employee who is

not regularly employed.
(2) A casual employee shall be paid a loading of 20 per cent

in addition to the rates prescribed in the First Schedule—Wages
of this award, reduced to an hourly basis. Provided that this
loading shall be increased to 50 per cent for attendance at
evening classes, commencing after 5.00 p.m.

(3) A “Part-Time Employee” shall mean an employee who
is regularly employed to service evening classes which com-
mence after 5.00 p.m.

(4) No part-time employee shall be engaged to work less
than two consecutive hours per week.

(5) A part-time employee shall be paid 50 per cent in addi-
tion to the rates prescribed in the First Schedule—Wages of
this award, reduced to an hourly basis.

(6) The provisions of this clause relate only to those em-
ployees engaged in the classification of Tool and Material
Storeperson employed by the Minister of Education.

9.—UNDER-RATE EMPLOYEES
(1) Any employee who by reason of old age or infirmity is

unable to earn the minimum wage may be paid such lesser
wage as may from time to time be agreed upon in writing
between the union and the employer.

(2) In the event of no agreement being arrived at, the matter
may be referred to the Board of Reference for determination.

(3) After application has been made to the Board, and pend-
ing the Board’s decision the employee shall be entitled to work
for and be employed at the proposed lesser rate.

10.—NO NEW DESIGNATIONS
No new designation shall be introduced during the currency

of this award so as to reduce the status of any employee cov-
ered thereby.

11.—NO REDUCTION
This award shall not in itself operate to reduce the wages of

any employee who is at present receiving above the minimum
rate prescribed for his class of work.

12.—APPRENTICES
(1) Apprentices may be taken in the ratio of one apprentice

for every two or fraction of two (the fraction being not less
than one) journeymen and shall not be taken in excess of that
ratio unless—

(a) The union or unions concerned so agree; or
(b) The Commission so determines.

(2) Where an apprentice’s rostered day off duty as prescribed
in Clause 12.—Hours of Duty falls within a period of block
release, an alternative rostered day off will be arranged at a
mutually convenient time to the employer and the apprentice.

13.—HOURS OF DUTY
(1) (a) The provisions of this subclause apply to all employ-

ees other than those engaged on continuous shift work.
(b) The ordinary hours of work may be worked on any or all

days of the week Monday to Friday inclusive and, except in
the case of shift employees, shall be worked between the hours
of 6.00 a.m. and 6.00 p.m. Provided that the actual ordinary
hours of work shall be determined by agreement between the
employer and the majority of employees in the work section
or sections concerned. Provided further that work done prior
to the spread of hours fixed in accordance with this subclause,
for which overtime rates are payable, shall be deemed to be
part of the ordinary hours of work.

(c) Except as provided elsewhere in this Award the ordinary
working hours shall be an average of thirty eight hours per
week to be worked in accordance with the following provi-
sions—

 (i) Four Week Cycle: The ordinary working hours shall
be worked in a 20 day four week cycle, Monday to
Friday inclusive, being 19 working days of eight
hours each and 0.4 of one hour on each day worked
accruing as an entitlement to take the fourth Mon-
day in each cycle as a paid day off; or

(ii) by agreement between the parties, the ordinary work-
ing hours shall be 76, worked over nine days per
fortnight, exclusive of Saturdays and Sundays, with
the tenth day to be taken as an unpaid rostered day
off.

(d) Where the first night shift in any week commences on
Monday night, the night shift commencing on Friday and fin-
ishing not later than 8.00 a.m. on Saturday of that week, shall
be deemed to have been worked on the Friday.
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(e)  (i) In any arrangement of ordinary hours, where work-
ing hours are to exceed eight on any day the spread of hours
shall be subject to agreement between the employer and the
majority of employees in the section or sections concerned.

(ii) By arrangement between the employer, union or unions
concerned and the majority of employees in the relevant sec-
tion or sections, ordinary hours, not exceeding 12 on any day,
may be worked subject to—

(aa) the employer and the employees being guided by the
Occupational Health and Safety Provisions of the
ACTU Code of Conduct on 12-hour shifts;

(bb) proper health monitoring procedures being intro-
duced;

(cc) suitable roster arrangements being made; and
(dd) proper supervision being provided.

(f) (i) Subject to the provisions of this paragraph, a rest pe-
riod of seven minutes from the time of ceasing to the time of
resumption of work shall be allowed each morning.

(ii) The rest period shall be counted as time off duty without
deduction of pay and shall be arranged at a time and in a man-
ner to suit the convenience of the employer.

(iii) Refreshments may be taken by employees during the
rest period but the period of seven minutes shall not be ex-
ceeded under any circumstances.

(iv) An employer who satisfies the Commission that any
employee has breached any condition expressed or implied in
this paragraph may be exempted from liability to allow the
rest period.

(g) The ordinary hours of work shall be consecutive, except
for a meal interval which shall not exceed one hour.

 (i) An employee shall not be required to work for more
than five hours without a break for a meal, provided
that by agreement between the employer and the
majority of employees in the section or sections con-
cerned, employees may be required to work in excess
of five hours, but not more than six hours, at ordi-
nary rates of pay, without a meal break.

 (ii) The time of taking a scheduled meal or rest break by
one or more employees may be altered by the em-
ployer if it is necessary to do so in order to meet a
requirement for continuity of operations.

(iii) The employer may stagger the time of taking a meal
or rest break to meet operational requirements or to
coincide with the availability of canteen or other fa-
cilities.

 (iv) Subject to the provisions of subparagraph (i) hereof,
an employee engaged as a regular maintenance per-
son shall work during meal breaks at ordinary rates
of pay whenever instructed so to do for the purpose
of rectifying a breakdown of plant, or for routine
maintenance of plant which can only be done while
such plant is idle.

 (v) Except as provided in subparagraphs (i) and (iv)
hereof and except where an alternative arrangement
has been entered into as a result of discussions as
prescribed by Clause 37.—Structural Efficiency, time
and a half rates shall be paid for all work done dur-
ing meal hours and thereafter until a meal break is
taken.

 (2) (a) The provisions of this subclause apply only to em-
ployees engaged on continuous shift work.

(b) Forty hours (inclusive of crib time) shall constitute a
week’s work to be worked in five shifts of eight hours each.
Provided that this clause shall be deemed to have been com-
plied with if the ordinary working hours do not exceed eighty
hours per fortnight to be worked in shifts of eight hours each.
For the purpose of this proviso a “fortnight” means any two
consecutive weekly pay periods.

(c) 0.4 of one hour of each such shift worked shall accrue at
ordinary time rates as an entitlement to take the twentieth day
off in each four weekly cycle as a rostered day off, paid for as
though worked.

(d)  (i) In any arrangement of ordinary hours, where work-
ing hours are to exceed eight on any shift the spread of hours
shall be subject to agreement between the employer and the
majority of employees in the section or sections concerned.

(ii) By arrangement between the employer, union or unions
concerned and the majority of employees in the relevant sec-
tion or sections, ordinary hours, not exceeding 12 on any day,
may be worked subject to—

(aa) the employer and the employees being guided by the
Occupational Health and Safety Provisions of the
ACTU Code of Conduct on 12-hour shifts;

(bb) proper health monitoring procedures being intro-
duced;

(cc) suitable roster arrangements being made; and
(dd) proper supervision being provided.

(3) (a) The provisions of this subclause relate to work ar-
rangements which result from the introduction of a 38 hour
week.

(b) Where such agreed rostered day off in each ten or twenty
day work cycle falls on a Public Holiday as prescribed in Clause
22.—Holidays, the next working day shall be taken in lieu of
the rostered day off unless an alternate day in that four weekly
cycle or nine day fortnight is agreed in writing between the
employer and employee.

(c) Except as provided elsewhere in this Award, each day of
paid leave taken and any Public Holiday occurring during any
four week cycle shall be regarded as a day worked for the
purpose of calculating the accrual towards the rostered day off
on the twentieth day.

(d) Except as provided elsewhere in this Award an employee
who has not worked or is not regarded by reason of subclause
(3)(c) above as having worked a complete 19 day four week
cycle shall receive pro rata accrued entitlements for each day
worked in such cycle, payable for the rostered day off.

(e) Maintenance of Rosters
(i) The employer is responsible for the preparation of

the roster which will allow one day off in each ten or
20 working day cycle as the case may be, for em-
ployees. The maintenance of the rosters shall be the
responsibility of the employer and alterations may
be made to meet the needs of the employer.

(ii) Any dispute concerning rosters shall be referred to a
meeting of the employer and the unions concerned.

(f) Should it not be possible because of the operational re-
quirements of the employer, for an employee to take a rostered
day off when it falls due as specified in this clause, the em-
ployee will be re-rostered for another day off duty within ten
working days unless such other time is agreed between the
employer and the employee.

The rostered day off shall be the first or last working day of
the week unless another day is agreed between the employer
and employee.

(g) As a result of the introduction of the 38 hour week 19
day work cycle there will be no entitlement to payment for
time accrued towards a rostered day off on either termination
or dismissal, nor will there be any requirement to accumulate
a full credit prior to being entitled to a rostered day off.

14.—OVERTIME
(1) (a) The provisions of this subclause apply to all employ-

ees other than those engaged on continuous shift work.
(b) Except as hereinafter provided, all time worked in ex-

cess of or outside of the usual working hours on any day shall
be paid for at the rate of time and a half for the first two hours
and double time thereafter.

(c) Where work is done on Saturdays, the employee shall be
paid at the rate of time and a half for the first two hours and
double time thereafter, but if work is performed on a Sunday,
or after 12 noon on a Saturday the worker shall be paid double
time for all time so worked but this paragraph does not apply
in a case to which paragraph (c) of subclause (1) of Clause
13.—Hours of Duty applies.

(d) When an employee is required for duty during his usual
meal time, he shall be paid at overtime rates until he gets his
meal.

(e) In computing overtime each day shall stand alone but
when an employee works overtime which continues beyond
midnight on any day, the time worked after midnight shall be
deemed to be part of the previous day’s work for the purpose
of this subclause.
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(2) (a) The provisions of this subclause apply only to em-
ployees engaged on continuous shift work.

(b) Subject to the provisions of paragraph (c) of this subclause
all time worked in excess of or outside the ordinary working
hours as prescribed, or on a shift other than a rostered shift,
shall be paid for at the rate of double time, except where an
employee is called upon to work a sixth shift in not more than
one week in any four weeks, when he shall be paid for such
shift at time and a half for the first four hours and double time
thereafter.

(c) Time worked in excess of the ordinary working hours
shall be paid for at ordinary rates—

 (i) if it is due to private arrangements between the em-
ployees themselves; or

 (ii) if it does not exceed two hours and is due to a reliev-
ing man not coming on duty at the proper time; or

(iii) if it is for the purpose of effecting the customary
rotation of shifts.

(3) The provisions of this subclause apply to all employees.
(a) Overtime provisions will not apply until the ordi-

nary hours which includes the daily accrual time
towards a rostered day off as provided in Clause 13.—
Hours of Duty, have been worked.

(b) Overtime on shift work shall be based on the rate
payable for shift work.

(c)  (i) When overtime work is necessary it shall,
wherever reasonably practicable be so ar-
ranged that employees have at least ten
consecutive hours off duty between the work
on successive days.

 (ii) An employee (other than a casual employee)
who works so much overtime between the ter-
mination of his ordinary work on one day and
the commencement of his ordinary work on
the next day that he has not had at least ten
consecutive hours off duty between those times
shall, subject to this paragraph, be released
after completion of such overtime until he has
had ten consecutive hours off duty without loss
of pay for ordinary working time occurring
during such absence.

(iii) If, on the instructions of his employer, such
an employee resumes or continues work with-
out having had such ten consecutive hours off
duty, he shall be paid at double time rates un-
til he is released from duty for such period
and he shall then be entitled to be absent until
he has had ten consecutive hours off duty with-
out loss of pay for ordinary working time
occurring during such absence.

 (iv) Where an employee (other than a casual em-
ployee or an employee engaged on continuous
shift work) is called into work on a Sunday or
holiday preceding an ordinary working day,
he shall, wherever reasonably practicable, be
given ten consecutive hours off duty before
his usual starting time on the next day. If this
is not practicable then the provisions of
subparagraphs (ii) and (iii) of this paragraph
shall apply mutatis mutandis. Provided that
overtime worked as a result of a recall, shall
not be regarded as overtime for the purpose of
this paragraph, when the actual time worked
is less than three hours on such recalls or on
each of such recalls.

 (v) The provisions of this paragraph shall apply
in the case of shift employees who rotate from
one shift to another, as if eight hours were sub-
stituted for ten hours when overtime is
worked—

(aa) for the purpose of changing shift ros-
ters; or

(bb) where a shift employee does not report
for duty; or

(cc) where a shift is worked by arrangement
between the employees themselves.

(d) When an employee is recalled to work after leaving
the job—

(i) He/she shall be paid for at least three hours at
overtime rates provided that employees of
Transperth shall not be obliged to work for
the three hours if the job for which he/she has
been recalled has been completed in less time;

(ii) Time reasonably spent in getting to and from
work shall be counted as time worked.

(e) Subject to the provisions of paragraph (f) of this
subclause, an employee required to work overtime
for more than one hour shall be supplied with a meal
by the employer or be paid $6.70 for a meal if, ow-
ing to the amount of overtime worked, a second or
subsequent meal is required, he/she shall be supplied
with each such meal by the employer or be paid $4.70
for each meal so required.

(f) The provisions of paragraph (e) of this subclause do
not apply—

 (i) in respect of any period of overtime for which
the employee has been notified on the previ-
ous day or earlier that he will be required; or

 (ii) to any employee who lives in the locality in
which the place of work is situated in respect
of any meal for which he can reasonably go
home.

(g) If an employee to whom subparagraph (i) of para-
graph (f) of this subclause applies has, as a
consequence of the notification referred to in that
subclause, provided himself with a meal or meals
and is not required to work overtime or is required to
work less overtime than the period notified, he shall
be paid, for each meal provided and not required,
the appropriate amount prescribed in paragraph (e)
of this subclause.

(h) An employee required to work continuously from
12 midnight to 6.30 a.m. and ordered back to work
at 8.00 a.m. the same day shall be paid $3.10 for
breakfast.

(i)  (i) An employer may require any employee to
work reasonable overtime at overtime rates,
and such employee shall work overtime in
accordance with such requirements.

 (ii) No union or association party to this award,
or employee or employees covered by this
award, shall in any way, whether directly or
indirectly, be a party to or concerned in any
ban, limitation, or restriction upon the work-
ing of overtime in accordance with the
requirements of this paragraph.

(j) The provisions of this subclause do not operate so as
to require payment of more than double time rates,
or double time and a half on a holiday prescribed
under this award, for any work except and to the
extent that the provisions of Clause 17.—Special
Rates and Provisions of this award apply to that work.

(4) The provisions of this clause do not apply to employees
employed by the Department of Conservation and Land Man-
agement when they are instructed by the employer to attend
fire service and so attend. The existing custom and practice
shall apply in such circumstances.

(5) Notwithstanding the foregoing provisions of this clause—
(a) Systematic overtime in the State Engineering Works

and Jewell Street Workshops of the Plant Engineer
shall not be worked but in the case of emergency as
hereinafter defined overtime may be worked in such
workshops aforesaid subject to the following terms
and conditions—
The term emergency includes—

 (i) a condition caused by a breakdown of machin-
ery or plant which, unless repaired outside
ordinary working hours, will hold up normal
production;

 (ii) a condition due to bottleneck in production;
and
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(iii) work being required within a specific time
which cannot be completed by employing ex-
tra employees or by working shifts.

(b) When the employer intends to work overtime on a
minor job, i.e. a job which does not involve more
than nine hours’ overtime per man per week, he shall
notify the appropriate shop steward of that portion
of the establishment in which it is proposed to work
overtime. The shop steward shall be advised of the
nature of the emergency, the day or days upon which
overtime is to be worked, the names of the men re-
quired to work and the number of hours which will
be involved. The shop steward may consult with the
management if he requires further information and
after advising his shop stewards, convenor or senior
shop steward, as the case may be, decide whether or
not in his opinion the proposed overtime is warranted.
If the shop steward agrees with the employer’s pro-
posal, or any variation thereof, which the employer
is prepared to accept, overtime shall be worked ac-
cordingly. If the shop steward considers that the
proposed overtime is not warranted, he shall forth-
with advise the employer, who may refer the matter
to the union secretary or secretaries for review, which
secretary or secretaries shall deal with the matter
forthwith and if the union secretary or secretaries
confirm the shop steward’s decision, to the Board of
Reference. If the union secretary or secretaries sup-
port the employer, or the Board of Reference so
decides, overtime shall be worked accordingly.

(c) Where the employer intends to work overtime on a
major job he shall notify the union secretary or sec-
retaries supplying all relevant particulars. The
employer shall be advised of the decision of the un-
ion secretary or secretaries within twenty-four hours
of such notification, and if consent to the proposed
overtime is refused the employer may refer the mat-
ter to the Board of Reference. If the decision of the
union secretary or secretaries in the first instance, or
the Board of Reference on appeal is in favour of the
employer’s proposal, overtime shall be worked ac-
cordingly.

(d) Notwithstanding anything hereinbefore contained, all
overtime worked shall be rostered amongst available
employees, and no employee shall be required to
work more than nine hours overtime in any one week
on a minor job or the maximum number of hours
agreed to by the union secretary or secretaries or
decided upon by the Board of Reference on a major
job.

(e) No employee shall be required to work shifts on more
than seven consecutive days without the approval of
the officers of the union concerned.

(f) In the event of an employee being required to work
shifts on eight consecutive days, he shall be rostered
off duty on the whole of the ninth day without de-
duction of wages.

(g) When a number of employees are required to work
shifts on the eighth day and the shop would be disor-
ganised by the standing off of the whole of the
employees concerned on the ninth day, by agreement
between the employer and the employees, the em-
ployees shall be rostered off duty for one shift within
six days of the conclusion of the job.

(6) Employees in such areas as agreed between the parties
may be rostered for stand by duty outside of the ordinary hours
of work and, in addition to any payment due under this award
for any overtime worked, each employee so rostered for stand
by duty shall be paid—

(a) Three hours pay at ordinary rates if he is rostered on
any day Monday to Friday inclusive.

(b) Four hours pay at ordinary rates if he is rostered on a
Saturday or a Sunday.

(c) Three hours pay at ordinary rates plus a day in lieu if
he is rostered on a holiday.

(7) Should stand by rates be applicable on a rostered day off
duty prescribed in Clause 13.—Hours of Duty, then payment

shall be made at the Monday to Friday rate referred to in
subclause (6)(i) of this clause.

(8) (a) An employee required to work on a day observed as
a rostered day off as provided in Clause 13.—Hours of Duty
of this award, shall be re-rostered for another day off within
ten working days in lieu of overtime rates prescribed in this
clause. A rostered day will be the first or last working day of
the week unless another day is agreed between the employer
and employee.

(b) Provided that, should the employer and employee so
agree, the time involved may be treated and paid as overtime
in accordance with the other provisions of this clause.

(c) Provided further, that where an employee works on a
rostered day off for less than one complete day then the em-
ployee shall be paid in accordance with the call out provisions.

(9) The provisions of this clause do not apply to a casual or
part-time employee as defined in Clause 8.—Casual and Part-
Time Employees of this award.

15.—SHIFT WORK
(1) The provisions of this clause apply to shift work whether

continuous or otherwise.
(2) The employer may, if he so desires, work any of his

employees on shifts, but before doing so, shall give notice of
his intention to the union or unions concerned and of the in-
tended starting and finishing times of ordinary working hours
of the respective shifts.

(3) (a) Where work is carried out on afternoon or night shifts
and less than five consecutive afternoon or five consecutive
night shifts are worked, then employees employed on such
afternoon or night shift shall be paid as follows—

Monday to Friday—at the rate of time and one half for
the first two hours and double time thereafter.
Saturday and Sunday—at the rate of double time.

(b) The work on afternoon or night shift shall be deemed to
be consecutive when less than five shifts are worked as the
result of any authorised absence from work, whether paid or
unpaid, or the fact that work on the afternoon or night shift is
not carried out on a Saturday or Sunday.

(c) Provided that this subclause does not apply to electrical
workshop employees of the Main Roads Department.

(4) Subject to the provisions of paragraph (c) of subclause
(1) of Clause 12.—Hours of Duty where a shift commences
on or after 10.00 p.m. on any day the whole of the shift shall
be deemed, for the purposes of this award, to have been worked
on the following day.

(5) (a) When shift work is required at the State Engineering
Works the rate for afternoon or night shift shall be time and a
quarter.

(b) In any other case a shift employee when engaged on
afternoon or night shift shall be paid, per shift of eight hours,
a loading at the rate of fifteen per cent of one-fifth of the rate
of wage for the classification in which that employee is em-
ployed as set out in the First Schedule to this award.

(c) Monday to Friday shift penalties shall apply to employ-
ees rostered to work on the rostered day off as prescribed in
Clause 12.—Hours of Duty.

(6) Subject to the provisions of this award all work performed
on a rostered shift, when the major portion of such shift falls
on a Saturday, Sunday or a holiday, shall be paid for as fol-
lows —

Saturday - at the rate of time and one half
Sunday - at the rate of time and three quarters
Holidays - at the rate of double time

These rates shall be paid in lieu of the shift allowance pre-
scribed in paragraph (b) of subclause (5) of this clause.

(7) A continuous shift employee who is not required to work
on a holiday which falls on a day off prescribed in the shift
roster, shall be allowed a day’s leave with pay to be added to
his annual leave or taken at some other time if the employee
so agrees.

(8) The provisions of this clause do not apply to employees
employed as Tool and Material Storeperson by the Minister of
Education.
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16.—PAYMENT OF WAGES
(1) Each employee shall be paid the appropriate rate shown

in the First Schedule to this award. Payment shall be pro rata
where less than the full week is worked.

(2) When an employee is discharged before the usual pay
day he shall be paid his wages when he ceases work, or it shall
be forwarded to his address the day after by registered post, at
the employer’s risk, unless the employee desires to collect at
the office.

(3) Employees covered by this award and employed by the
Board of Management, Royal Perth Hospital or Board of
Management, Princess Margaret Hospital may, at the discre-
tion of the employer, be paid fortnightly.

17.—SPECIAL RATES AND PROVISIONS
(1) Height Money—
An employee shall be paid an allowance of $1.57 for each

day work is carried out at a height of 15.5 metres or more
above the nearest horizontal plane, but this provision does not
apply to linespersons nor to riggers and splicers on ships or
buildings.

(2) Dirt Money—
Dirt Money of 33 cents per hour shall be paid as follows—

(a) To employees employed on hot or dirty locomotives,
or stripping locomotives, boilers, steam, petrol, die-
sel or electric cranes, or when repairing Babcock and
Wilcox or other stationary boilers on site (except
repairs on bench to steam and water mounting), or
when repairing the conveyor gear in conduit of power
houses and when repairing or overhauling electric
or steam pile-driving machines and boring plants.

(b) Bitumen Sprayers—Large Units—
 (i) To employees whilst engaged on work apper-

taining to the spraying of bitumen but
exclusive of the standard chassis engine from
the front end of the main tank to the back end
of the plant. Provided that work on the com-
pressor and its engine shall not be subject to
dirt money.

(ii) To motor mechanics in the motor section for
all work performed on the standard chassis
from and including the sump to the rear end of
the chassis, but excluding the engine and parts
forward thereto unless the work is of a spe-
cially dirty nature, where clothes are
necessarily unduly soiled or injured by the
nature of the work done. Provided that to em-
ployees engaged as above on sprays of the
Bristow type, dirt money of 36 cents per hour
shall be paid.

(c) Bitumen Sprayers—Small Units—
(i) To employees for work done on main tank, its

fittings, pump and spray arms.
(ii) To motor mechanics on work from and includ-

ing the sump to the rear end of the chassis, but
excluding the engine and parts forward thereto
unless the work is of a specially dirty nature
where clothes are necessarily unduly soiled or
injured by the nature of the work done.

(d) To employees on all other dirty tar sprays and ket-
tles.

(e) Diesel Engines—Work on engines or on gear box
attached to engines but excluding work on rollers
(wheels) on which a diesel powered roller travels.

(f) Dirt Money shall only be paid during the stages of
dismantling and cleaning and shall not cover em-
ployees who receive portions of the work after
cleaning has taken place.

(g) Notwithstanding anything contained in the forego-
ing provisions, dirt money shall not be paid unless
the work is of an exceptionally dirty nature where
clothes are necessarily unduly soiled or injured by
the nature of the work done.

(3) Confined Space—
39 cents per hour extra shall be paid to any employee work-

ing in any place the dimensions of which necessitate the

employee working in an unusually stooped or otherwise
cramped position, or where confinement within a limited space
is productive of unusual discomfort.

(4) Any employee actually working a pneumatic tool of the
percussion type shall be paid 19 cents per hour extra whilst so
engaged.

(5) Hot Work—
An employee shall be paid an allowance of 33 cents per

hour while working in the shade in any place where the tem-
perature is raised by artificial means to between 46.1 and 54.4
degrees Celsius.

(6) (a) Where, in the opinion of the Board of Reference, the
conditions under which work is to be performed are, by rea-
son of excessive heat, exceptionally oppressive, the Board
may—

 (i) fix an allowance, or allowances, not exceeding the
equivalent of half the ordinary rate;

 (ii) fix the period (including a minimum period) during
which any allowance so fixed is to be paid; and

 (iii) prescribe such other conditions, relating to the grant-
ing of rest periods, as the Board sees fit.

(b) The provisions of paragraph (a) of this subclause do not
apply unless the temperature in the shade at the place of work
has been raised by artificial means beyond 54.4 degrees Cel-
sius.

(c) An allowance fixed pursuant to paragraph (a) of this
subclause includes any other allowance which would other-
wise be payable under this clause.

(7) Boiler Work—
An employee required to work in a boiler which has not

been cooled down shall be paid at the rate of time and one-half
for each hour or part of an hour so worked in addition to any
allowance to which he/she may be entitled under subclauses
(2) and (3) of this clause.

(8) Any employee working in water over his/her boots or, if
gumboots are supplied, over the gumboots, shall be paid an
allowance of 86 cents per day.

(9) Employees using Anderson-Kerrick steam cleaning units
or units of a similar type on cranes or other machinery shall be
paid an allowance of 33 cents per hour.

(10) Well Work—
An employee required to enter a well nine metres or more in

depth for the purpose in the first instance of examining the
pump, or any other work connected therewith, shall receive an
amount of $1.85 for such examination and 71 cents per hour
extra thereafter for fixing, renewing or repairing such work.

(11) Ship Repair Work—
Any employee engaged in repair work on board ships shall

be paid an additional $3.40 per day for each day on which so
engaged.

(12) An employee shall, whilst working in double bottom
tanks on board vessels, be paid an allowance of $1.33 per hour.

(13) An employee shall, whilst using explosive powered
tools, be paid an allowance of 11 cents per hour, with a mini-
mum payment of 76 cents per day.

(14) Abattoirs—
An employee employed in and about an abattoir shall be

paid an allowance calculated at the rate of $10.90 per week.
The allowance shall be paid during overtime but shall not be
subject to penalty additions. An employee receiving this al-
lowance is not entitled to any other allowance under this clause.
The allowance prescribed herein may be reduced to $10.00
with respect to any employee who is supplied with overalls by
the employer.

(15) Employees engaged on iron ore and manganese ore load-
ing equipment at the Geraldton Harbour shall be paid an
allowance of 34 cents per hour, with a minimum payment for
four hours.

(16) Morgues—
An employee required to work in a morgue shall be paid 34

cents per hour or part thereof in addition to the rates prescribed
in this clause.
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(17) Special Rates Not Cumulative—
Where more than one of the disabilities entitling an employee

to extra rates exists on the same job the employer shall be
bound to pay only one rate, namely—the highest for the dis-
abilities so prevailing.

Provided that this subclause shall not apply to confined space,
dirt money, height money or hot work, the rates for which are
cumulative. Provided further that this subclause shall not operate
so as to prevent the payment of the allowance prescribed for ship
repair work in addition to the extra rate prescribed for confined
space (but only if the employer and the employee agree that the
degree of discomfort is so exceptional as to warrant the payment
of this extra rate in addition to the allowance for ship repair work)
or for pneumatic tools, or boiler work.

(18) The work of an electrical fitter shall not be tested by an
employee of a lower grade.

(19) An employee required to repair or maintain incinera-
tors shall be paid $1.97 per unit.

(20) Protective Equipment—
(a) The employer shall make available a sufficient sup-

ply of protective equipment (as for example hand
screens, goggles, glasses, gloves, aprons, leggings,
gumboots and oilskins) for use by employees when
engaged on work for which some protective equip-
ment is reasonably necessary.

(b) Every employee shall sign an acknowledgement on
receipt thereof, but such equipment shall at all times
remain the property of the employer.

(c) During the time the same are on issue to the em-
ployee he shall be responsible for any loss or damage
thereto, fair wear and tear attributable to ordinary
use excepted.

(d) No employee shall lend another employee any pro-
tective equipment issued to such first mentioned
employee, and if the same are lent both the lender
and the borrower shall be deemed guilty of wilful
misconduct.

(e) Before any protective equipment which has been used
by an employee is reissued by the employer to an-
other employee it shall, where necessary, be
effectively sterilised.

(f) Protective cream shall be supplied to moulders when
considered necessary by the employer.

 (21) (a) Subject to the provisions of this clause, an employee
whilst employed on foundry work shall be paid a disability
allowance of 23 cents for each hour worked to compensate for
all disagreeable features associated with foundry work includ-
ing heat, fumes, atmospheric conditions, sparks, dampness,
confined space and noise.

(b) The foundry allowance herein prescribed shall also ap-
ply to apprentices and unapprenticed juniors employed in
foundries. Provided that where an apprentice is, for a period
of half a day or longer, away from the foundry for the purpose
of receiving tuition, the amount of foundry allowance paid to
him shall be decreased proportionately.

(c) The foundry allowance herein prescribed shall be in lieu
of any payment otherwise due under this clause and does not
in any way limit an employer’s obligations to comply with all
relevant requirements of Acts and Regulations relative to con-
ditions in foundries.

(d) For the purpose of this subclause foundry work shall
mean—

 (i) Any operation in the production of castings by cast-
ing metal in moulds made of sand, loam, metal
moulding composition or other material or mixture
of materials, or by shell moulding, centrifugal cast-
ing or continuous casting; and

 (ii) Where carried on as an incidental process in connec-
tion with and in the course of production to which
paragraph (i) of this definition applies, the prepara-
tion of moulds and cores (but not in the making of
patterns and dies in a separate room), knock-out proc-
esses and dressing operations, but shall not include
any operation performed in connection with—
(aa) non-ferrous die casting (including gravity and

pressure);

(bb) casting of billets and/or ingots in metal mould;
(cc) continuous casting of metal into billets;
(dd) melting of metal for use in printing; and
(ee) refining of metal.

(22) An electronics tradesperson, an electrician—special
class, an electrical fitter and/or an armature winder or an elec-
trical installer who holds in the course of employment may be
required to use a current “A” grade or “B” grade licence is-
sued pursuant to the relevant regulation in force on the 28th
day of February, 1978 under the Electricity Act, 1948 shall be
paid an allowance of $13.20 per week.

(23) Where an employee is engaged in a process involving
asbestos and is required to wear protective equipment, ie. res-
piratory protection in the form of a high efficiency class H
particulate respirator and/or special clothing, a disability al-
lowance of 42 cents per hour shall be paid for each hour or
part thereof that such employee is so engaged.

(24) Towing Allowance: A Level 1, 2 or 3 Tradesperson who
drives a tow truck towing an articulated bus in traffic shall be
paid an allowance of $3.00 per shift when such duties are per-
formed. This allowance shall be payable irrespective of the
time such work is performed and is not subject to any pre-
mium of penalty additions.

(25) For employees employed in the painting branch of
Transperth, washing facilities and soap suitable as a solvent
for paint mixtures, shall be provided in some convenient place
for use by such employees before meals and after finishing
work each day.

(26) First Aid Allowance: An employee, holding either a
Third Year First Aid Medallion of the St. John Ambulance
Association or a “C” Standard Senior First Aid Certificate of
the Australian Red Cross Society, appointed by the employer
to perform first aid duties, shall be paid $6.40 per week in
addition to his/her ordinary rate.

(27) Polychlorinated Biphenyls—
Employees required to remove or handle equipment or fit-

tings containing polychlorinated biphenyls (PCBs) for which
protective clothing must be worn shall, in addition to the rates
and provisions contained in this Clause, be paid an allowance
of $1.33 per hour whilst so engaged.

(28) Nominee Allowance
A licensed electrical fitter or installer who acts as nominee

for the employer shall be paid an allowance of $11.50 per week.
(29) Hospital Environment Allowance—
Notwithstanding the provisions of this clause, the following

allowances shall be paid to maintenance employees at the hos-
pitals listed hereunder.

(a) (i) $9.20 per week for work performed in a hos-
pital environment; and

(ii) $3.20 per week for disabilities associated with
work performed in difficult access areas, tun-
nel complexes and areas with great
temperature variation at—
Princess Margaret Hospital
King Edward Memorial Hospital
Sir Charles Gairdner Hospital
Royal Perth Hospital
Fremantle Hospital

(b) $6.20 per week for work performed in a hospital
environment at—
Kalgoorlie Hospital
Osborne Park Hospital
Albany Hospital
Bunbury Hospital
Geraldton Hospital
Mt. Henry Hospital
Northam Hospital
Swan Districts Hospital
Perth Dental Hospital

(c) $4.40 per week for work performed in a hospital
environment at—
Bentley Hospital
Derby Hospital
Narrogin Hospital
Port Hedland Hospital
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Rockingham Hospital
Sunset Hospital
Armadale Hospital
Broome Hospital
Busselton Hospital
Carnarvon Hospital
Collie Hospital
Esperance Hospital
Katanning Hospital
Merredin Hospital
Murray Hospital
Warren Hospital
Wyndham Hospital

18.—CAR ALLOWANCE
(1) Where an employee is required and authorised to use his

own motor vehicle in the course of his duties he shall be paid
an allowance not less than that provided for in the table set out
hereunder. Notwithstanding anything contained in this
subclause the employer and the employee may make any other
arrangement as to car allowance not less favourable to the
employee.

(2) Where an employee in the course of a journey travels
through two or more of the separate areas, payment at the rates
prescribed herein shall be made at the appropriate rate appli-
cable to each of the separate areas traversed.

(3) A year, for the purpose of this clause, shall commence on
the 1st day of July and end on the 30th day of June next fol-
lowing.

RATES OF HIRE FOR USE OF EMPLOYEE’S
OWN VEHICLE ON EMPLOYER’S BUSINESS

AREA AND DETAILS ENGINE DISPLACEMENT
(IN CUBIC CENTIMETRES)

DISTANCE TRAVELLED EACH OVER OVER 1600 cc 1600 cc
YEAR OF EMPLOYER’S 2600cc -2600 cc & UNDER
BUSINESS cents cents cents

per km per km per km
Metropolitan Area 49.4 43.5 37.9
South West Land Division 50.5 44.6 38.9
North of 23.5° South Latitude 56.2 50.0 43.5
Rest of the State 52.2 46.0 40.0
Motor Cycle (in all areas) 17.1 cents per kilometre

(4) “Metropolitan Area” means that area within a radius of
fifty kilometres from the Perth Railway Station.

“South West Land Division” means the South West Land
Division as defined by Section 28 of the Land Act 1933 ex-
cluding the area contained within the Metropolitan Area.

(5) The allowances prescribed in this clause shall be varied
in accordance with any movement in the allowances in the
Public Service Motor Vehicle Allowances Consolidated Award
1976.

19.—FARES AND TRAVELLING ALLOWANCES
(1) An employee in the Architectural Division of the Public

Works Department who is required to start and finish on the
job shall be paid an allowance in accordance with the provi-
sions of this subclause to compensate for travel patterns and
costs peculiar to the industry, which includes mobility require-
ments of employees, and the nature of employment in
construction work—

(a) On places within a radius of fifty kilometres from
the General Post Office, Perth—$12.05 per day.

(b) For each additional kilometre to a radius of sixty kilo-
metres from the General Post Office, Perth—63 cents
per kilometre.

(c) Subject to the provisions of paragraph (d) work per-
formed at places beyond a sixty kilometre radius from
the General Post Office, Perth shall be deemed to be
distant work unless the employer and the employees
with the consent of the union, agree in any particular
case that the travelling allowance for such work shall
be paid under this clause in which case an additional
allowance of 63 cents per kilometre shall be paid for
each kilometre in excess of the sixty kilometre ra-
dius.

(d) In respect of work carried out from an employer’s
depot situated outside a radius of sixty kilometres
from the General Post Office Perth, the main Post
Office in the town in which such depot is situated

shall be the centre for the purpose of calculating the
allowance to be paid.

(e) Where transport to and from the job is provided by
the employer from and to his depot or such other
place more convenient to the employee as is mutu-
ally agreed upon between the employer and the
employee, half the above rates shall be paid; pro-
vided that the conveyance used for such transport is
provided with suitable seating and weatherproof cov-
ering.

(2) (a) An employee residing in the suburban area who is
required to start work at some place other than his usual work-
shop or place of employment shall, if the time taken in
travelling from his place of residence to the job and return
exceeds the time normally taken in travelling from his usual
place of residence to his usual workshop or place of employ-
ment and return, be paid for such excess travelling time at
ordinary rates; and if the fares actually and reasonably incurred
in such travelling exceed the fares normally paid by the em-
ployee in travelling from his place of residence and return, the
employer shall pay the amount by which such fares exceed
those usually paid for travelling to and from his usual work-
shop or place of employment.

(b) This subclause does not apply to employees to whom
subclause (1) of this clause applies.

(3) (a) The provisions of this subclause apply only to em-
ployees who are engaged for permanent employment at depots
north of the 26th parallel of south latitude.

(b) In this subclause, “fare” includes the cost of transporting
any tools owned by an employee and required by him in his
employment.

(c) Subject to the provisions of this subclause, the fare of an
employee from the place of engagement to any place of em-
ployment shall be paid by the employer and the employee shall
be paid at ordinary rates for not more than eight hours in any
day for time spent in travelling to the place of employment
including time occupied in waiting for transport connections,
but if the employee uses a mode of travel not approved by the
employer travelling time in excess of eight hours shall not be
allowed unless the Board of Reference otherwise determines.

(d) The amount of the fare paid by an employer pursuant to
paragraph (c) of this subclause may be deducted from the sub-
sequent earnings of the employee concerned in such manner
as is agreed in writing between the employee and the employer.

(e) If an employee completes six months continuous service
with an employer or is dismissed before that time through no
fault of his own, any amount deducted by that employer from
the employee’s wages pursuant to paragraph (d) of this
subclause shall be refunded to the employee.

(f) The employer shall pay the fare of the employee from the
place of employment to the place of engagement if the em-
ployment terminates and—

 (i) the employee has completed twelve months continu-
ous service with that employer; or

 (ii) the employee has completed six months continuous
service with that employer and is dismissed through
no fault of his own.

(g) Where an employee has completed six months continu-
ous service and leaves for a reason deemed reasonable by his
employer he shall be paid one-sixth of the fare referred to in
paragraph (f) of this subclause for each month of service in
excess of six months.

20.—DISTANT WORK—CONSTRUCTION
(1) Where an employee is engaged or selected or advised by

an employer to proceed to construction work at such a dis-
tance that he cannot return to his home each night and the
employee does so, the employer shall provide the employee
with suitable board and lodging or shall pay the expenses rea-
sonably incurred by the employee for board and lodging.

(2) The provisions of subclause (1) of this clause do not
apply with respect to any period during which the employee is
absent from work without reasonable excuse and in such a
case, where the board and lodging is supplied by the employer,
he may deduct from moneys owing or which may become
owing to the employee an amount equivalent to the value of
the board and lodging for the period of the absence.
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(3) Subject to the provisions of subclause (5) of this clause—
(a) the employer shall pay all reasonable expenses in-

cluding fares, transport of tools, meals and if
necessary, suitable overnight accommodation in-
curred by an employee or person engaged who is
directed by his employer to proceed to the locality
of the site and who complies with such direction;
and

(b) the employee shall be paid at ordinary rate of pay-
ment for the time up to a maximum of eight hours in
any one day incurred in travelling pursuant to the
employer’s direction.

(4) Where an employee who, after one month of employ-
ment with an employer, leaves his employment, or whose
employment is terminated by his employer, except for incom-
petency, within one working week of his commencing work
on the job, or for misconduct and in either instance subject to
the provisions of Clause 6.—Contract of Service of this award
returns to the place from whence he first proceeded to the lo-
cality, or to a place less distant than or equidistant to the place
whence he first proceeded, the employer shall pay all ex-
penses—including fares, transport of tools, meals and, if
necessary, suitable overnight accommodation—incurred by the
employee in so returning. Provided that the employer shall in
no case be liable to pay a greater amount under this subclause
than he would have paid if the employee had returned to the
locality from which he first proceeded to the job.

(5) On construction work North of the 26th parallel of south
latitude the following provisions apply—

(a) The employer may deduct the amount of the forward
fare from the employee’s first or later wages but the
amount so deducted shall be refunded to the employee
if he continues to work for three months or, if the
work ceases sooner, for so long as the work contin-
ues.

(b) If the employee continues to work for the employer
for at least six months the employer shall, on termi-
nation of the employee’s engagement, pay the fare
of the worker back from the place of work to the
place of engagement if the employee so desires.

 (6) An employee to whom the provisions of subclause (1)
of this clause apply shall be paid an allowance of $24.80 and
for any weekend that he/she returns to his home from the job
but only if—

(a) The employer or his/her agent is advised of the in-
tention no later than the Tuesday immediately
preceding the weekend in which the employee so
returns;

(b) He/she is not required for work during that week-
end;

(c) The employee returns to the job on the first working
day following the weekend; and

(d) The employer does not provide or offer to provide
suitable transport.

(7) Where an employee supplied with board and lodging by
the employer, is required to live more than eight hundred me-
tres from the job, he/she shall be provided with suitable
transport to and from that job or be paid an allowance of $10.85
per day provided that where the time actually spent in travel-
ling either to or from the job exceeds twenty minutes, that
excess travelling time shall be paid for at ordinary rates whether
or not suitable transport is supplied by the employer.

(8) The provisions of subclauses (1), (2), (3), (6), and (7) of
this clause shall be deemed to apply to an employee who is in
the regular employment of an employer and who is sent by his
employer to distant work (whether construction work or not)
but the provisions of subclause (4) of this clause do not apply
to such a worker.

21.—DISTRICT ALLOWANCES
(1) For the purposes of this clause the following terms shall

have the following meaning—
“Dependant” in relation to an employee means—

(a) a spouse; or

(b) where there is no spouse, a child or any other
relative resident within the State who relies
on the employee for their main support;

who does not receive a district or location allowance of
any kind.

“Partial Dependant” in relation to an employee means—

(a) a spouse; or

(b) where there is no spouse, a child or any other
relative resident within the State who relies
on the employee for their main support;

who receives a district or location allowance of any kind
less than that applicable to an employee without depend-
ants under any award, agreement or other provision
regulating the employment of the partial dependant.

Spouse” means an employee’s spouse including de facto
spouse.

“De facto Spouse” means a person of the opposite sex to
the employee who lives with the employee as the hus-
band or wife of the employee on a bona fide domestic
basis, although not legally married to that person.

 (2) For the purpose of this clause, the boundaries of the
various districts shall as described hereunder and as deline-
ated on the plan at subclause (16) of this clause.

District—

1. The area within a line commencing on coast; thence
east along latitude 28 to a point north of Tallering
Peak; thence due south to Tallering Peak; thence
southeast to Mt Gibson and Burracoppin; thence to
a point southeast at the junction of latitude 32 and
longitude 119; thence south along longitude 119 to
coast.

2. That area within a line commencing on the south
coast at longitude 119 then east along the coast to
longitude 123; then north along longitude 123 to a
point on latitude 30; thence west along latitude 30 to
the boundary of No. 1 District.

3. The area within a line commencing on coast at lati-
tude 26; thence along latitude 26 to longitude 123;
thence south along longitude 123 to the boundary of
No. 2 District.

4. The area within a line commencing on the coast at
latitude 24; thence east to the South Australian bor-
der; thence south to the coast; thence along the coast
to longitude 123; thence north to the intersection of
latitude 26; thence west along latitude 26 to the coast.

5. That area of the State situated between the latitude
24 and a line running east from Carnot Bay to the
Northern Territory border.

6. That area of the State north of a line running east
from Carnot Bay to the Northern Territory border.

(3) An employee shall be paid a district allowance at the
standard rate prescribed in Column II of subclause (6) of this
clause, for the district in which the employee’s headquarters is
located. Provided that where the employee’s headquarters is
situated in a town or place specified in Column III of subclause
(6), the employee shall be paid a district allowance at the rate
appropriate to that town or place as prescribed in Column IV
of subclause (6).

(4) An employee who has a dependant shall be paid double
the district allowance prescribed by subclause (3) of this clause
for, the district, town or place in which the employee’s head-
quarters is located.

(5) Where an employee has a partial dependant the total dis-
trict allowance payable to the employee shall be the district
allowance prescribed by subclause (3) of this clause plus an
allowance equivalent to the difference between the rate of dis-
trict or location allowance the partial dependant receives and
the rate of district or location allowance the partial dependant
would receive if he or she was employed in a full time capac-
ity under the Award, Agreement or other provision regulating
the employment of the partial dependant.
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(6) The weekly rate of district allowance payable to em-
ployees pursuant to subclause (3) of this clause shall be as
follows—

COLUMN I COLUMN II COLUMN III COLUMN IV
DISTRICT STANDARD EXCEPTIONS TO   RATE

RATE STANDARD RATE
$ per week Town or Place $ per week

6 56.15 Nil Nil

5 45.90 Fitzroy Crossing 61.75
Halls Creek
Turner River Camp
Nullagine
Liveringa (Camballin) 57.50
Marble Bar
Wittenoom
Karratha 54.15
Port Hedland 50.25

4 23.10 Warburton Mission 62.30

Carnarvon 21.75

3 14.60 Meekatharra 23.10
Mount Magnet
Wiluna
Laverton
Leonora
Cue

2 10.35 Kalgoorlie 3.45
Boulder

10.35 Ravensthorpe 13.80
Norseman
Salmon Gums
Marvel Loch
Esperance

1 Nil Nil Nil

Note: In accordance with subclause (4) of this clause em-
ployees with dependants shall be entitled to double the rate of
district allowance shown.

(7) When an employee is on approved annual recreation
leave, the employee shall for the period of such leave, be paid
the district allowance to which the employee would ordinarily
be entitled.

(8) When an employee is on long service leave or other ap-
proved leave with pay (other than annual recreational leave),
the employee shall only be paid district allowance for the pe-
riod of such leave if the employee, dependants or partial
dependants remain in the district in which the employee’s head-
quarters is situated.

(9) When an employee leaves his or her district on duty,
payment of any district allowance to which the employee would
ordinarily be entitled shall cease after the expiration of two
weeks unless the employee’s dependant/s or partial depend-
ant/s remain in the district or as otherwise approved by the
employer.

(10) Except as provided in subclause (9) of this clause, a
district allowance shall be paid to any employee ordinarily
entitled thereto in addition to reimbursement of any travelling
transfer or relieving expenses or camping allowance.

(11) Where an employee whose headquarters is located in a
district in respect of which no allowance is prescribed in
subclause (6) of this clause, is required to travel or temporar-
ily reside for any period in excess of one month in any district
or districts in respect of which such allowance is so payable,
the employee shall be paid for the whole of such period a dis-
trict allowance at the appropriate rate pursuant to subclauses
(3), (4) or (5) of this clause, for the district in which the em-
ployee spends the greater period of time.

(12) When an employee is provided with free board and lodg-
ing by the employer or a Public Authority the allowance shall
be reduced to two-thirds of the allowance the employee would
ordinarily be entitled to under this clause.

(13) An employee who is employed on a part-time basis
shall be entitled to district allowance on a pro-rata basis. The
allowance shall be determined by calculating the hours worked
by the employee as a proportion of the full-time hours pre-
scribed by the Award under which the employee is employed.
That proportion of the appropriate district allowance shall be
payable to the employee.

(14) An employee who immediately prior to the 1st day of
July, 1988 was in receipt of district allowance at a rate which
was greater than the amount to which the employee is entitled

under this clause shall have the difference reduced in accord-
ance with the following—

(i) As from the first pay period commencing on or after
July 1, 1988 the difference shall be reduced by thirty-
three and one third (33 1/3%) per cent; and

(ii) As from the first pay period commencing on or after
January 1, 1989 the difference remaining between
the amount being paid pursuant to (i) above and that
to which the employee is otherwise entitled under
this clause shall be reduced by fifty (50%) per cent;
and

(iii) As from the first pay period commencing on or after
July 1, 1989 payment shall be in accordance with
the employee’s entitlement under this clause.

(15) Adjustment of Rates—
(a) The rates shown in subclause (6) of this clause shall

be adjusted administratively every 12 months, effec-
tive from the first pay period commencing on or after
the 1st day of July each year, in accordance with the
official Consumer Price Index (CPI) for Perth, as
published for the preceding 12 months at the end of
the March quarter by the Australian Bureau of Sta-
tistics.

(b) The rates so agreed by the parties, in accordance with
the foregoing formula, shall then be lodged with the
Western Australian Industrial Relations Commission
for registration.

(16) District Allowance Boundaries Map immediately after
the Location Allowance clause.

22.—HOLIDAYS
(1) The following days or the days observed in lieu thereof

shall, subject as hereinafter provided, be allowed as holidays
without deduction of pay namely New Year’s Day, Australia
Day, Good Friday, Easter Monday, Anzac Day, Labour Day,
Foundation Day, Sovereign’s Birthday, Christmas Day and
Boxing Day. Provided that another day may be taken as a holi-
day by arrangement between the parties in lieu of the days in
this subclause.

(2) Where any of the days mentioned in subclause (1) hereof
falls on a Saturday or Sunday, the holiday shall be observed
on the next succeeding Monday and when Boxing Day falls
on a Sunday or on a Monday the holiday shall be observed on
the next succeeding Tuesday. In each case the substituted day
shall be a holiday without deduction of pay and the day for
which it is substituted shall not be a holiday.

(3) Except in the case of continuous shift employees—
(a) Whenever any holiday falls on an employee’s ordi-

nary working day and the employee is not required
to work on such day he shall be paid for the ordinary
hours he would have worked on such day if it had
not been a holiday.

(b) If any employee is required to work on a holiday he
shall be paid for the time worked at the rate of dou-
ble time and a half. Provided that in lieu of the
foregoing provisions of this paragraph, and subject
to agreement between the employer and the employee
work done on any day prescribed as a holiday under
this award shall be paid for at the rate of time and a
half and the employee shall, in addition, be allowed
a day’s leave with pay to be added to his annual leave
or be taken at some subsequent date if the employee
so agrees.

(c) Payment for holidays shall be in accordance with
the usual hours of work.

(4) When an employee is absent on leave without pay, sick
leave without pay or workers’ compensation, any day observed
as a holiday on a day falling during such absence shall not be
treated as a paid holiday. Where the employee is on duty or
available on the whole of the working day immediately pre-
ceding a holiday, or resumes duty or is available on the whole
of the working day immediately following a day observed as a
holiday as prescribed by this clause, the employee shall be
entitled to be paid for such holiday.

(5) Where a public holiday falls on a rostered day off duty as
prescribed in Clause 13.—Hours of Duty, the following work-
ing day shall be observed in lieu of the rostered day off in the
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case of day workers and at a mutually convenient time within
the following fortnightly cycle in the case of shift workers.

(6) This clause shall not apply to casual employees.
(7) A casual or part-time employee as defined in Clause 8.—

Casual and Part-Time Employees of this award shall not be
entitled to payment for any holiday referred to in this clause if
not so rostered to work on that holiday.

23.—ANNUAL LEAVE
(1) (a) Except as hereinafter provided a period of 152 hours

leave with payment of ordinary wages as prescribed shall be
allowed annually to an employee by his employer after a pe-
riod of twelve months’ continuous service with such employer
and any period of leave taken will be adjusted on the basis of
hours normally worked.

(b) In respect of employees who work a 19 day four weekly
cycle with the twentieth day being taken as a rostered day off,
the calendar year will be divided into thirteen, twenty day work
cycles. During the year employees will be required to take one
period of their Annual Leave to include the rostered day off
duty for that particular work cycle. There will be no additional
pay or leave in lieu of that rostered day off.

(2) (a) “Ordinary wages” for an employee other than a shift
worker shall mean the rate of wage including service pay the
employee has received for the greatest proportion of the cal-
endar month prior to his taking the leave.

(b) “Ordinary wages” for a shift worker shall mean the rate
of wage the shift worker would receive under Clause 15.—
Shift Work of the award according to the employee’s roster or
projected roster including Saturday and Sunday shifts.

(3) (a) A seven day shift worker, i.e. a shift worker who is
rostered to work regularly on Sundays and holidays shall be
allowed one week’s leave in addition to the leave to which he
is otherwise entitled under this clause.

(b) Where an employee with twelve months continuous serv-
ice is engaged for part of a qualifying twelve monthly period
as a seven day shift worker, he shall be entitled to have the
period of annual leave to which he is otherwise entitled under
this clause increased by one-twelfth of a week for each com-
pleted month he is continuously so engaged.

(4) If any award holiday falls within an employee’s period
of annual leave and is observed on a day which in the case of
that employee would have been an ordinary working day, there
shall be added to that period one day being an ordinary work-
ing day for each such holiday observed as aforesaid.

(5) If after one month’s continuous service in any qualifying
twelve monthly period an employee lawfully leaves his em-
ployment or his employment is terminated by the employer
through no fault of the employee the employee shall be paid
2.92 hours’ pay at his ordinary rate of wage in respect of each
completed week of continuous service in that qualifying pe-
riod except that, in the case of an employee referred to in
subclause (3) of this clause, he shall be paid 3.65 hours’ pay at
that rate in respect of each completed week of continuous serv-
ice.

 (6) In addition to any payment to which he may be entitled
under subclause (5) of this clause, an employee whose em-
ployment terminates after he has completed a twelve monthly
qualifying period and who has not been allowed the leave pre-
scribed under this award in respect of that qualifying period,
shall be given payment in lieu of that leave and the loading
prescribed in subclause (11) hereof unless—

(a) he has been justifiably dismissed for misconduct; and
(b) the misconduct for which he has been dismissed oc-

curred prior to the completion of that qualifying
period.

(7) An employee may be rostered off and granted annual
leave with payment of ordinary wages as prescribed prior to
his having completed a period of twelve months’ continuous
service, in which case should the services of such employee
terminate or be terminated prior to the completion of twelve
months’ continuous service, the said employee shall refund to
the employer the difference between the amount received by
him for wages in respect of the period of his annual leave and
the amount which would have accrued to him by reason of the
length of his service up to the date of the termination of his
services.

(8) (a) Subject to subclause (3) of this clause, when comput-
ing the annual leave due under this clause, no deduction shall
be made from such leave in respect of the period that an em-
ployee is on annual leave and/or holidays. Provided that no
deduction shall be made for any approved period an employee
is absent from duty through sickness, with or without pay,
unless the absence exceeds three calendar months, in which
case deduction may be made for such excess only.

(b) Approved periods of absence from work caused through
accident sustained in the course of employment shall not be
considered breaks in continuity of service, but the first six
months only of any such period shall count as service for the
purpose of computing annual leave.

(9) When operations are closed down for the purpose of al-
lowing annual leave to be taken, as prescribed by subclause
(17) hereof, during such period employees with less than a
full year of service shall only be entitled to payment for the
number of days leave due to them. This payment shall include
the loading prescribed in subclause (11) of this clause. Pro-
vided that nothing herein contained shall deprive the employer
of the right to retain such employees as may be required dur-
ing the close down period.

(10) Employees regularly working for the Government north
of South Latitude 26 shall be allowed to accumulate annual
leave for two years, subject to the convenience of the Depart-
ment. Such employees who proceed to Fremantle and Geraldton
during the period of such leave shall be allowed once in each
two years reasonable travelling time on the forward and return
journeys between the place of their employment and either of
the said ports.

(11) In addition to the payment prescribed for annual leave,
an employee shall receive a loading calculated on the rate of
wage prescribed by subclause (2) hereof. This loading shall
be as follows—

(a) Day workers—an employee who could have worked
on day work had he not been on leave—a loading of
17-1/2 per cent.

(b) Shift workers—an employee who could have worked
on shift work had he not been on leave shall be paid
either—

 (i) the shift loadings prescribed by Clause 15.—
Shift Work he would have received;
or

 (ii) a 20 per cent loading on the rate prescribed by
subclause (2)(a) of this clause;

whichever is the greater.
The loading prescribed by this subclause shall not apply to

proportionate leave on termination.
(12) Any annual leave entitlement accumulated to an em-

ployee as at the date of introduction of a 38 hour week shall be
adjusted in hours in the ratio of 38 to 40.

(13) In taking annual leave, if an employee’s entitlement
expires part way through a day, the employee shall have the
option of resuming duty for that full day or take the balance of
the day as approved leave without pay.

(14) The provisions of this clause shall not apply to casual
employees.

(15) (a) Annual leave shall be given and taken in one or two
continuous periods. If given in two continuous periods, one
such period must be of at least 21 consecutive days, including
non-working days. Provided that if the employer and an em-
ployee so agree, annual leave may be given and taken in two
separate periods, either of 21 consecutive days’ duration in-
cluding non-working days, or in three separate periods.

(b) Provided further that an employee may, with the consent
of the employer, take short term annual leave, not exceeding
five days in any calendar year, at a time or times separate from
any of the periods determined in accordance with this
subclause.

(16) (a) Annual leave shall be given at a time fixed by the
employer within a period not exceeding six months from the
date when the right to annual leave accrued and after not less
than four weeks’ notice to the employee.

(b) Provided that, by agreement between the employer and
an employee, annual leave may be taken at any time within a
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period of 12 months from the date on which it falls due and
with less than four weeks’ notice to the employee.

(17) (a) The employer may close down operations for one or
two separate periods for the purpose of granting annual leave
in accordance with this clause. If the operations are closed in
two separate periods, one of those periods shall be for at least
21 consecutive days, including non-working days,

(b) Provided that where the majority of employees concerned
agree, the employer may close down a work section, or sec-
tions, in one, two or three separate periods for the purpose of
granting annual leave in accordance with this subclause. Pro-
vided further that if the employer closes down operations on
more than one occasion, one of those periods shall be for a
period of at least 14 consecutive days, including non-working
days. In such cases the employer shall advise employees con-
cerned of the proposed dates of each close down before asking
for their agreement.

(c)  (i) The employer may close down operations, or a sec-
tion or sections thereof, for a period of at least 21 consecutive
days, including non-working days and grant the balance of
annual leave due to an employee in one continuous period in
accordance with a roster.

(ii) Provided that, with the agreement of the majority of
employees concerned, the employer may close down opera-
tions for a period of at least 14 consecutive days, including
non-working days and grant the balance of annual leave due
by mutual arrangement with an employee.

(18) (a) In addition to the leave prescribed in this clause, an
extra five working days as annual leave shall be available to
employees working north of the 26° parallel. This additional
entitlement shall be available on completion of each year of
continuous service in the region.

(b) The additional leave available in paragraph (a) hereof
shall be applied under the same conditions provided in this
clause, with the exception of the loading prescribed in subclause
(1) hereof which will not apply to the extra five days of leave.

24.—SICK LEAVE
(1) (a) An employee shall be entitled to payment for non-

attendance on the ground of personal ill health or injury for
one sixth of a week’s pay for each completed month of serv-
ice.

(b) Payment hereunder may be adjusted at the end of each
accruing year, or at the time the employee leaves the service
of the employer, in the event of the employee being entitled
by service subsequent to the sickness in that year to a greater
allowance than that made at the time the sickness occurred.

(c) Sick leave shall not be granted in substitution for a
rostered day off duty as prescribed in Clause 13.—Hours of
Duty.

(2) The unused portion of the entitlement prescribed in para-
graph (a) of subclause (1) in any accruing year shall be allowed
to accumulate and may be availed of in the next or any suc-
ceeding year.

(3) In order to acquire entitlement to payment in accordance
with this clause the employee shall as soon as reasonably prac-
ticable advise the employer of his inability to attend for work,
the nature of his illness or injury and the estimated duration of
the absence. Provided that such advice other than in extraordi-
nary circumstances shall be given to the employer within 24
hours of the commencement of the absence.

(4) No employee shall be entitled to the benefit of this clause
unless he produces proof to the satisfaction of the employer or
his representative of such sickness provided that the employer
shall not be entitled to a medical certificate for absences of
less than three consecutive working days unless the total of
such absences exceeds five days in any one accruing year.

(5) (a) Subject to the provisions of this subclause, the provi-
sions of this clause apply to an employee who suffers personal
ill health or injury during the time when he is absent on annual
leave and an employee may apply for and the employer shall
grant paid sick leave in place of paid annual leave.

(b) Application for replacement shall be made within seven
days of resuming work and then only if the employee was
confined to his place of residence or a hospital as a result of
his personal ill health or injury for a period of seven consecu-
tive days or more and he produces a certificate from a registered

medical practitioner that he was so confined. Provided that
the provisions of this paragraph do not relieve the employee
of the obligation to advise the employer in accordance with
subclause (3) of this clause if he is unable to attend for work
on the working day next following his annual leave.

(c) Replacement of paid annual leave by paid sick leave shall
not exceed the period of paid sick leave to which the employee
was entitled at the time he proceeded on annual leave and shall
not be made with respect to fractions of a day.

(d) Where paid sick leave has been granted by the employer
in accordance with paragraphs (a), (b) and (c) of this subclause,
that portion of the annual leave equivalent to the paid sick
leave is hereby replaced by the paid sick leave and the re-
placed annual leave may be taken at another time mutually
agreed to by the employer and the employee or, failing agree-
ment, shall be added to the employee’s next period of annual
leave, or if termination occurs before then, be paid for in ac-
cordance with the provisions of Clause 23.—Annual Leave.

(e) Payment for replaced annual leave shall be at the rate of
wage applicable at the time the leave is subsequently taken
provided that the annual leave loading prescribed in Clause
23.—Annual Leave shall be deemed to have been paid with
respect to the replaced annual leave.

(6) The provisions of this clause with respect to payment do
not apply to employees who are entitled to payment under the
Workers’ Compensation Act nor to employees whose illness
or injury is the result of the employee’s own misconduct.

(7) (a) An employee shall accrue an entitlement of 0.4 of
one hour per day whilst on sick leave towards the rostered day
off prescribed in subclauses (1)(b)(i) and (2)(c) of Clause 13.—
Hours of Duty. However, the sick leave entitlement shall be
debited by 8 hours for each day of absence.

(b) The sick leave entitlement of an employee who works a
9 day fortnight in accordance with subclause (1)(b)(ii) of Clause
13.—Hours of Duty, shall be adjusted on the basis of the ordi-
nary hours which would have been worked each day by the
employee, had the sickness not occurred.

(8) Any sick leave entitlement accumulated to an employee
as at the date of introduction of a 38 hour week shall be ad-
justed in hours in the ratio of 38 to 40.

(9) The provisions of this clause do not apply to casual em-
ployees.

25.—LONG SERVICE LEAVE
(1) Subject to the provisions of this clause the long service

leave provisions set out in Volume 66 of the Western Austral-
ian Industrial Gazette, at pages 319 to 321 inclusive, shall apply
to employees covered by this award.

(2) For the purposes of subclause (1) of this clause “13 weeks’
leave” shall mean 494 hours’ leave.

(3) Any long service leave accrued to an employee as at
April 25, 1982 shall be adjusted in hours in the ratio of 38 to
40.

(4) In taking leave if an employee’s leave entitlement ex-
pires part way through a day, the employee shall have the option
of resuming duty for that full day or take the balance of the
day as approved leave without pay.

(5) An employee may choose to take long service leave as
an entitlement to 26 weeks of leave at half pay. In calculating
the rate of pay to apply in such an instance, the provisions of
subclause (14) of the General Order, referred to in subclause
(1) hereof, shall apply.

26.—SHOP STEWARDS
Subject to the recognition of properly constituted authority,

shop stewards, to be appointed by the union, shall be recog-
nised by the management. The management shall be notified
in writing by the union of the stewards appointed.

27.—NOTICE BOARDS
A notice board shall be provided by the employer on all jobs

where, in the opinion of the officer in charge, it is considered
that notices are essential to meet the convenience of the union
concerned.

28.—RIGHT OF ENTRY
On notifying the officer in charge, any officer of the union,

authorised in writing by the President and Secretary of such
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union, shall have the right to enter any place or premises dur-
ing ordinary working hours wherein members of such union
covered by this award are engaged for the purpose of convers-
ing with or interviewing the employees in such place or
premises. Provided that such officer shall not hamper or oth-
erwise hinder the employees in the carrying out of their work.
The officer in charge shall determine whether employees are
being hampered or hindered in their work.

29.—BOARD OF REFERENCE
(1) There shall be a Board of Reference consisting of a Chair-

man and an equal number of employers’ and employees’
members who shall be appointed pursuant to section 48 of the
Industrial Relations Act 1979 and regulation 16 of the Indus-
trial Commission Regulations 1980.

(2) The Board of Reference may allow, approve, fix, deter-
mine or deal with—

(a) any matter or thing that, under the award, may re-
quire to be allowed, approved, fixed, determined or
dealt with by a Board of Reference; and

(b) any matter or thing arising under or out of the provi-
sions of an award, not involving the interpretation of
any such provision, which the Commission may at
any time, by order, authorise a Board of Reference
to allow, approve, fix, determine or deal with, in the
manner and subject to the conditions specified in the
award or order, as the case may be.

30.—COMPASSIONATE LEAVE
(1) An employee (other than a casual employee) shall, on

the death within Australia of a wife, husband, father, mother,
father-in-law, mother-in-law, brother, sister, child or step-child
be entitled, on notice, to leave up to and including the day of
the funeral of such relation and such leave shall be without
deduction of pay for a period of not exceeding the number of
hours worked by the worker in two ordinary working days.
Proof of such death shall be furnished by the employee to the
satisfaction of the employer.

(2) Payment in respect of compassionate leave is to be made
only where the employee otherwise would have been on duty
and shall not be granted in any case where the employee con-
cerned would have been off duty in accordance with his roster,
or on long service leave, annual leave, sick leave, workers’
compensation, leave without pay, holiday, or a special day off.

(3) For the purposes of this clause, the words “wife” and
“husband” shall include a person who lives with the employee
as a de facto wife or husband.

(4) Compassionate leave shall not be granted in substitution
for a rostered day off duty as prescribed in Clause 13.—Hours
of Duty.

31.—LEAVE TO ATTEND UNION BUSINESS
(1) (a) The employer shall grant paid leave during ordinary

working hours to an employee,
 (i) who is required to give evidence before any Indus-

trial Tribunal;
 (ii) who as a union nominated representative of the em-

ployees is required to attend negotiations and/or
conferences between the union and employer;

(iii) when prior agreement between the union and em-
ployer has been reached for the employee to attend
official union meetings preliminary to negotiations
or industrial hearings;

 (iv) who as a union nominated representative of the em-
ployees is required to attend joint union/management
consultative committees or working parties.

(b) The granting of leave pursuant to paragraph (a) of this
subclause shall only be approved,

 (i) where an application for leave has been submitted
by an employee a reasonable time in advance;

 (ii) for the minimum period necessary to enable the un-
ion business to be conducted or evidence to be given;

(iii) for those employees whose attendance is essential;
 (iv) when the operation of the organisation is not being

unduly affected and the convenience of the employer
impaired.

(2) (a) Leave of absence will be granted at the ordinary rate
of pay;

(b) The employer shall not be liable for any expenses asso-
ciated with an employee attending to union business.

(c) Leave of absence granted under this clause shall include
any necessary travelling time in normal working hours.

(3) (a) Nothing in this clause shall diminish the existing ar-
rangements relating to the granting of paid leave for union
business.

(b) An employee shall not be entitled to paid leave to attend
union business other than as prescribed by this clause.

(c) The provisions of this clause shall not apply to special
arrangements made between the parties which provide for
unpaid leave for employees to conduct union business.

(4) The provisions of this clause shall not apply when an
employee is absent from work without the approval of the
employer.

32.—DEDUCTION OF UNION SUBSCRIPTIONS

(1) The employer shall deduct normal subscriptions as equal
amounts each pay period.

(2) Payroll Deduction Authority forms shall be completed
by employees. Where the employer requires a standard procu-
ration form, that form shall be used.

(3) Where required by the employer or union, the Union
Secretary, or person acting in his/her stead, shall countersign
all forms and forward them to the employer’s paymaster.

(4) (a) The employer shall commence deduction of subscrip-
tions from the first full pay period following receipt of a
completed Payroll Deduction Authority form and continue
deducting throughout the employee’s period of employment,
except as provided in subclause (5) of this Clause or until the
Authority is cancelled in writing by the employee.

(b) Where the Payroll Deduction Authority form authorises
the employer to deduct union subscriptions in accordance with
the rules of the Union, the Union shall notify the employer in
writing of the level of union subscription to be deducted. The
employer shall implement any change to union subscriptions
no later than one month after being notified by the Union ex-
cept where the Union nominates a later date.

(5) (a) The collection of any nomination fee, arrears, levies
or fines are not the responsibility of the employer.

(b) Where a deduction is not made from an employee in any
pay period, either inadvertently or as a result of an employee
not being entitled to wages sufficient to cover the subscrip-
tion, it shall be the employee’s responsibility to settle the
outstanding amount with the Union direct.

(6) The employer shall not make any deduction of subscrip-
tions from an employee’s termination pay on termination of
service, other than normal deductions for the preceding pay
period.

(7) The employer shall forward contributions deducted, to-
gether with supporting documentation, to the relevant union
party to this award at such intervals as are agreed between the
employer and the Union.

33.—TRADE UNION TRAINING LEAVE

(1) Subject to the provisions of this Clause—

(a) The employer shall grant paid leave of absence to
employees who are nominated by their union to at-
tend short courses conducted by the Australian Trade
Union Training Authority.

(b) Paid leave of absence shall also be granted to attend
similar courses or seminars as from time to time ap-
proved by agreement between the parties.

(2) An employee shall be granted up to a maximum of five
days paid leave per calendar years for trade union training or
similar courses or seminars as approved. However, leave of
absence in excess of five days and up to ten days may be granted
in any one calendar year provided that the total leave being
granted in that year and in the subsequent year does not ex-
ceed ten days.
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(3) (a) Leave of absence will be granted at the ordinary rate
of pay and shall not include shift allowances, penalty rates or
overtime.

(b) Where a public holiday or rostered day off (including a
rostered day off as a result of working a 38 hour week) falls
during the duration of a course, a day off in lieu of that day
will not be granted.

(4) Subject to subclause (3) of this clause shift workers at-
tending a course shall be deemed to have worked the shifts
they would have worked had leave not been taken to attend
the course.

(5) The granting of leave pursuant to the provisions of
subclause (1) of this clause is subject to the operation of the
organisation not being unduly affected and to the convenience
of the employer.

(6) (a) Any application by an employee shall be submitted
to the employer for approval at least four weeks before the
commencement of the course, provided that the employer may
agree to a lesser period of notice.

(b) All applications for leave shall be accompanied by a state-
ment from the relevant union indicating that the employee has
been nominated for the course. The application shall provide
details as to the subject, commencement date, length of course,
venue and the authority which is conducting the course.

(7) A qualifying period of 12 months in Government em-
ployment shall be served before an employee is eligible to
attend courses or seminars of more than a half day duration.
An employer may, where special circumstances exist, approve
an application to attend a course or seminar where an em-
ployee has less than 12 months Government service.

(8) (a) The employer shall not be liable for any expenses
associated with an employee’s attendance at trade union train-
ing courses.

(b) Leave of absence granted under this clause shall include
any necessary travelling time in normal working hours imme-
diately before and after the course.

34.—MATERNITY LEAVE
(1) Eligibility for Maternity Leave
An employee who becomes pregnant shall, upon production

to her employer of a certificate from a duly qualified medical
practitioner stating the presumed date of her confinement, be
entitled to maternity leave provided that she has had not less
than 12 months’ continuous service with that employer imme-
diately preceding the date upon which she proceeds upon such
leave.

For the purposes of this clause—
(a) An employee shall include a part-time employee but

shall not include an employee engaged upon casual
or seasonal work.

(b) Maternity leave shall mean unpaid maternity leave.
(2) Period of Leave and Commencement of Leave

(a) Subject to subclause (3) and (6) of this clause, the
period of maternity leave shall be for an unbroken
period of from 12 to 52 weeks and shall include a
period of six weeks’ compulsory leave to be taken
immediately before the presumed date of confine-
ment and a period of six weeks’ compulsory leave to
be taken immediately following confinement.

(b) An employee shall, not less than 10 weeks prior to
the presumed date of confinement, give notice in writ-
ing to her employer stating the presumed date of
confinement.

(c) An employee shall give not less than four weeks’
notice in writing to her employer if the date upon
which she proposes to commence maternity leave,
stating the period of leave to be taken.

(d) An employee shall not be in breach of this order as a
consequence of failure to give the stipulated period
of notice in accordance with paragraph (c) of this
clause if such failure is occasioned by the confine-
ment occurring earlier than the presumed date.

(3) Transfer to a Safe-Job
Where in the opinion of a duly qualified medical practitioner,

illness or risks arising out of the pregnancy or hazards

connected with the work assigned to the employee make inad-
visable for the employee to continue at her present work, the
employee shall, if the employer deems it practicable, be trans-
ferred to a safe job at the rate and on the conditions attaching
to that job until the commencement of maternity leave.

If the transfer to a safe job is not practicable, the employee
may, or the employer may require the employee to, take leave
for such period as is certified necessary by a duly qualified
medical practitioner. Such leave shall be treated as maternity
leave for the purpose of subclauses (7), (8), (9) and (10) of
this clause.

(4) Variation of Period of Maternity Leave

(a) Provided the addition does not extend the maternity
leave beyond 52 weeks, the period may be length-
ened once only, save with the agreement of the
employer, by the employee giving not less than 14
days’ notice in writing stating the period by which
the leave is to be lengthened.

(b) The period of leave may, with the consent of the
employer, be shortened by the employee giving not
less than 14 days’ notice in writing stating the period
by which the leave is to be shortened.

(5) Cancellation of Maternity Leave

(a) Maternity Leave, applied for but not commenced,
shall be cancelled when the pregnancy of an em-
ployee terminates other than by the birth of a living
child.

(b) Where the pregnancy of an employee then on mater-
nity leave terminates other than by the birth of a living
child, it shall be the right of the employee to resume
work at a time nominated by the employer which
shall not exceed four weeks from the date of notice
in writing by the employee to the employer that she
desires to resume work.

(6) Special Maternity Leave and Sick Leave
(a) Where the pregnancy of an employee not then on

maternity leave terminates after 28 weeks other than
by the birth of a living child then—

(i) she shall be entitled to such period of unpaid
leave (to be known as special maternity leave)
as a duly qualified medical practitioner certi-
fies as necessary before her return to work, or

(ii) for illness other than the normal consequences
of confinement she shall be entitled, either in
lieu of or in addition to special maternity leave,
to such paid sick leave as to which she is then
entitled and which a duly qualified medical
practitioner certifies as necessary before her
return to work.

(b) Where an employee not then on maternity leave suf-
fers illness related to her pregnancy, she may take
such paid sick leave as to which she is then entitled
and such further unpaid leave (to be known as spe-
cial maternity leave) as a duly qualified medical
practitioner certifies as necessary before her return
to work, provided that the aggregate of paid sick
leave, special maternity leave and maternity leave
shall not exceed 52 weeks.

(c) For the purpose of subclauses (7), (8) and (9) of this
clause, maternity leave shall include special mater-
nity leave.

(d) An employee returning to work after the completion
of a period of leave taken pursuant to this subclause
shall be entitled to the position which she held im-
mediately before proceeding on such leave or, in the
case of an employee who was transferred to a safe
job pursuant to subclause (3) of this clause, to the
position she held immediately before such transfer.

Where such position no longer exists but there are
other positions available, for which the employee is
qualified and the duties of which she is capable of
performing, she shall be entitled to a position as
nearly comparable in status and salary or wage to
that of her former position.
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(7) Maternity Leave and Other Leave Entitlements
Provided the aggregate of leave including leave taken pur-

suant to subclauses (3) and (6) of this clause does not exceed
52 weeks.

(a) An employee may, in lieu of or in conjunction with
maternity leave, take any annual leave or long serv-
ice leave or any part thereof to which she is then
entitled.

(b) Paid sick leave or other paid authorised award ab-
sences (excluding annual leave or long service leave),
shall not be available to an employee during her ab-
sence on maternity leave.

(8) Effect of Maternity Leave on Employment
Notwithstanding any award, or other provision to the con-

trary, absence on maternity leave shall not break the continuity
of service of an employee but shall not be taken into account
in calculating the period of service for any purpose of the award.

(9) Termination of Employment
(a) An employee on maternity leave may terminate her

employment at any time during the period of leave
by notice given in accordance with this award.

(b) An employer shall not terminate the employment of
an employee on the ground of her pregnancy or of
her absence on maternity leave, but otherwise the
rights of an employer in relation to termination of
employment are not hereby affected.

 (10) Return to Work After Maternity Leave
(a) An employee shall confirm her intention of return-

ing to her work by notice in writing to the employer
given not less than four weeks prior to the expiration
of her period of maternity leave.

(b) An employee, upon the expiration of the notice re-
quired by paragraph (a) of this clause, shall be entitled
to the position which she held immediately before
proceeding on maternity leave or, in the case of an
employee who was transferred to a safe job pursuant
to subclause (3) of this clause, to the position which
she held immediately before such transfer. Where
such position no longer exists but there are other
positions available for which the employee is quali-
fied and the duties of which she is capable of
performing, she shall be entitled to a position as
nearly comparable in status and salary or wage to
that of her former position.

(11) Replacement Employees
(a) A replacement employee is an employee specifically

engaged as a result of an employee proceeding on
maternity leave.

(b) Before an employer engages a replacement employee
under this subclause, the employer shall inform that
person of the temporary nature of the employment
and of the rights of the employee who is being re-
placed.

(c) Before an employer engages a person to replace an
employee temporarily promoted or transferred in or-
der to replace an employee exercising her rights under
this clause, the employer shall inform that person of
the temporary nature of the promotion or transfer
and of the rights of the employee who is being re-
placed.

(d) Provided that nothing in this subclause shall be con-
strued as requiring an employer to engage a
replacement employee.

(e) A replacement employee shall not be entitled to any
of the rights conferred by this clause except where
the employment continues beyond the 12 months’
qualifying period.

35.—PAID LEAVE FOR ENGLISH LANGUAGE
TRAINING

(1) Leave during normal working hours without loss of pay
shall be granted to employees from a non-English speaking
background, who are unable to meet standards of communica-
tion to advance career prospects, or who constitute a safety
hazard or risk to themselves and/or fellow workers, or are not
able to meet the accepted production requirements of that

particular occupation or industry, to attend English training
conducted by an approved and authorised Authority. The se-
lection of employees for training will be determined by
consultation between the employer and the appropriate Un-
ions.

(2) Leave will be granted to enable employees selected to
achieve an acceptable level of vocational English proficiency.
In this respect the tuition content with specific aims and ob-
jectives incorporating the pertinent factors at subclause (3)
hereof shall be agreed between the employer, the Unions and
the Adult Migrant Education Service or other approved Au-
thority conducting the training.

(3) Subject to appropriate needs assessment participation in
training will be on the basis of a minimum of 100 hours per
employee per year.

The agreed desired proficiency level will take account of
the vocational needs of an employee in respect of communi-
cation, safety and welfare and productivity within his/her
current position as well as those positions to which he/she
may be considered for promotion or redeployment. It will also
take account of issues in relation to training, retraining and
multiskilling, award restructuring, industrial relations and
safety provisions, and equal opportunity employment legisla-
tion.

36.—TRAINING LEAVE
(1) The parties to this Award recognise that in order to in-

crease the efficiency and productivity of the public sector metal
and engineering industry and to ensure mobility within the
industry generally, a greater commitment to training and skill
development is required. Accordingly, the parties commit them-
selves to—

(a) developing a more highly skilled and flexible
workforce;

(b) providing employees with career opportunities
through appropriate training to acquire additional
skills; and

(c) removing barriers to the utilisation of skills acquired.
(2) Following proper consultation in accordance with

subclause (2) in Clause 37.—Structural Efficiency hereof, or
through the establishment of a training committee, the em-
ployer shall develop a training programme consistent with—

(a) the current and future skill needs of the enterprise;
(b) the size, structure and nature of the operations of the

enterprise;
(c) the need to develop vocational skills relevant to the

enterprise and the metal and engineering industry
through courses conducted by accredited educational
institutions and providers.

(3) Where it is agreed that a training committee be estab-
lished, such training committee shall be constituted by equal
numbers of employer and employee representatives and have
a charter which clearly states its role and responsibilities, for
example—

(a) formulation of a training programme and availabil-
ity of training courses and career opportunities to
employees;

(b) dissemination of information on the training pro-
gramme and availability of training courses and
career opportunities to employees;

(c) recommendation of individual employees for train-
ing and reclassification;

(d) monitoring and advising management and employ-
ees regarding the ongoing effectiveness of the
training.

(4) (a) Where, as a result of consultation in accordance with
Clause 37.—Structural Efficiency, of this Award, or through a
training committee and with the employee concerned, it is
agreed that additional training in accordance with the pro-
gramme developed pursuant to subclause (2) hereof should be
undertaken by an employee, such training may be either on or
off the job. Provided that if the training is undertaken during
ordinary working hours, the employee concerned shall not
suffer any loss of pay. The employer shall not unreasonably
withhold such paid training leave.
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(b) Any costs associated with enrolment and the purchase of
prescribed textbooks, excluding those which are available in
the employer’s technical library, incurred in connection with
the undertaking of training shall be reimbursed by the em-
ployer upon production of evidence of such expenditure.
Provided that reimbursement shall be on an annual basis, sub-
ject to the presentation of reports of satisfactory progress.

(c) Travel costs incurred by an employee undertaking train-
ing in accordance with this clause, which exceed those normally
incurred in travelling to and from work, shall be reimbursed
by the employer.

(5) All issues of paid training leave, including quantum and
training consultative committees, shall be reviewed between
the parties (MTFU (WA) and Government) after 12 months’
operation. The unions reserve the right to press for the manda-
tory prescription of a minimum number of training hours per
annum, without loss of pay, for an employee undertaking train-
ing to meet the needs of an individual enterprise and the metal
and engineering industry.

37.—STRUCTURAL EFFICIENCY
(1) The parties to this Award are committed to co-operating

positively to increase the efficiency, productivity and interna-
tional competitiveness of the metal and engineering industry
and to enhance the career opportunities and job security of
employees in the industry.

(2) At each workplace or enterprise the employer, employ-
ees and the relevant union or unions shall establish a
consultative mechanism and procedures appropriate to the size,
structure and needs of the workplace or enterprise. Measures
raised by the parties for consideration consistent with the ob-
jectives of subclause (1) hereof shall be processed through
that consultative mechanism and procedures.

(3) Measures raised for consideration consistent with
subclause (1) hereof shall be related to implementation of a
new classification structure, the facilitative provisions con-
tained in this Award and, subject to Clause 36.—Training
Leave, matters concerning training.

(4) Without limiting the rights of either the employer or a
union to arbitration, any other measure designed to increase
flexibility at a workplace/enterprise sought by any party shall
be notified to the Commission and by agreement of the parties
involved shall be implemented subject to the following re-
quirements—

(a) The changes sought shall not affect provisions re-
flecting national standards.

(b) The majority of employees affected by any change
at the workplace must genuinely agree to such
change.

(c) Employees shall not lose income as a result of the
change.

(d) The relevant union or unions must be a party to the
agreement.

(e) The relevant union or unions shall not unreasonably
oppose any agreement.

(f) Any agreement shall be subject to the approval by
the Western Australian Industrial Relations Commis-
sion and, if approved, shall operate as a schedule to
this Award and take precedence over other provision
of this Award to the extent of any inconsistency.

(5) (a) (i) An agreed new wages and classification structure
is comprised in Clause 5.—Classification Structure and Defi-
nitions of this award. In the transition to this new structure the
parties at each enterprise shall undertake appropriate consul-
tation in accordance with subclause (2) of this clause.

(ii) Employees will transfer to the new classification struc-
ture, without loss of pay, in accordance with subclause (5) of
the First Schedule—Wages of this award which has ‘lined-up’
old classifications with the new levels.

(iii) Existing allowances related to work performed and/or
responsibilities are to be reviewed as part of the classification/
reclassification process. Where the work performed and/or
responsibilities are contemplated in the definition for the clas-
sification/reclassification determined in a particular case such
allowances are to be abolished or phased out as appropriate.

(b) In the event of a claim for reclassification to a higher
level under the new structure on the ground that such employee
possesses equivalent skill and knowledge gained through on-
the-job experience or on any other ground, the following
principles shall apply.

(i) The parties confirm that an agreed disputes avoid-
ance procedure shall be followed.

(ii) Agreed competency standards shall be established
by the parties in conjunction with the relevant Na-
tional and State Training Authorities for all levels in
the new classification structure, described in Clause
5.—Classification Structure and Definitions of this
award, before any claims for reclassification are proc-
essed.
However, if at individual enterprises the relevant
union or unions and the employer agree, a set of in-
terim reclassification guidelines may be adopted. In
the event of such guidelines being adopted, they will
be used for reclassification purposes only and shall
be superseded by National competency standards
when they are available.

(iii) An agreed accreditation authority may test the va-
lidity of an employee’s claim for reclassification.

(iv) Reclassification to any higher level shall be contin-
gent upon such additional work being available and
required to be performed by the employer.

(c) The parties are committed to modernising the terms of
this award and to addressing the issues associated with train-
ing. They shall adopt the use of the National Implementation
Manual as soon as it becomes available. The Manual may, by
agreement between the parties, be amended to meet require-
ments in the public sector.

38.—COMPLAINTS AND CHARGES AGAINST
EMPLOYEES

(1) When any complaint as to the conduct of any employee
is received by the employer or when any officer of the em-
ployer charges any employee with any misconduct or breach
of duty the officer of the employer responsible for dealing
with such complaint or charge shall first cause to be made a
preliminary investigation of the circumstances. If as a result
of such investigation the officer concerned is of the opinion
that such complaint or charge may be true and is not of so
trivial a nature as not to warrant any action, he/she shall re-
quire the employee concerned to attend before him/her to
explain the incident or circumstances relating to the complaint
or charge.

(2) Any employee required under the provisions of subclause
(1) of this clause to explain the incident or circumstances re-
lating to a complaint or charge may, if he/she so desires, be
accompanied by an official of the union of which he/she is a
member.

(3) The officer dealing with the complaint or charge shall
give to the employee full particulars of the complaint or charge
and, if in his/her opinion, it is of so serious a nature as likely if
proved true to result in the dismissal of the employee, shall
also give the employee the name and address of the person
making the complaint or charge and, in any case before com-
ing to any final decision on the matter, shall allow the employee
(if desired) reasonable time to bring before such officer any
employee or member of the public who may have any knowl-
edge of the facts.

(4) Any employee aggrieved by a decision of the officer
dealing with a complaint or charge shall have the opportunity
to bring all the facts relating thereto before the Chief Execu-
tive Officer and in so doing may have the assistance of an
official of the union of which he/she is a member.

(5) No record prejudicial to an employee shall be made on
his/her conduct record card unless the provisions of this clause
have first been complied with.

39.—LIBERTY TO APPLY
(1) Should any oversight, omission or error arise in the con-

solidation of the Engineering Trades (Government) Award,
1967 Award Nos. 29, 30 and 31 of 1961 and 3 of 1962, with
the Tool and Material Storemen (Education Department) Award
1975, No. 24 of 1974 and the Metal Trades (Metropolitan Perth
Passenger Transport Trust) Award, No. 1 of 1974, there shall
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be liberty to apply to further amend the award to reflect the
true intent of the parties.

(2) With respect to subclauses (28) and (29) in Clause 17.—
Special Rates and Provisions of this award, the unions reserve
the right to pursue a higher amount for a Nominee Allowance
than currently specified.

40.—EMPLOYEES NORTH OF 26TH PARALLEL—
TRAVEL CONCESSION, ANNUAL LEAVE

(1) Employees who work north of the 26th parallel shall be
entitled to an annual leave travel concession, on an annual
basis, for recreation leave.

(2) Provided that the entitlement referred to in subclause (1)
hereof shall only be available to employees who have worked
continuously in the area for 12 months.

(3) An employee may elect to proceed direct to any point
south of the 26th parallel in Western Australia, provided that
travel will only be approved to a point not further south than
Perth; provided further that where special circumstances ex-
ist, approval may be given for the concession to apply to other
destinations.

(4) The concession shall be available in the following man-
ner—

(a) a return air fare for the employee and his/her de-
pendants to Perth; or

(b) full motor vehicle allowance for the car trip at the
rates prescribed in Clause 18.—Car Allowance of
this award, provided that reimbursement shall not
exceed the cost of a return air fare to Perth for the
employee and dependants.

(5) An employee, who has less than 12 months of service in
the abovementioned area and who is required to proceed on
annual leave to suit the convenience of the employer, shall be
entitled to the provisions of subclause (4) hereof.

(6) Paid Travelling Time
(a) In the case of travel as described in paragraph (a) of

subclause (4) hereof, one day, each way, travelling
time shall be paid for as though worked.

(b) In the case of travel as described in paragraph (b) of
subclause (4) hereof, employees shall be entitled to
the following travelling time, paid for as though
worked—

(i) employees stationed north of the 20th degree
parallel—2.5 days each way; or

(ii) for the remainder—two days each way.
(7) The mode of travel shall be at the discretion of the em-

ployer.
(8) A travel concession, not utilised within 12 months of

becoming due, will lapse.

41.—INTRODUCTION OF CHANGE
(1) Employer’s Duty to Notify

(a) Where an employer has made a definite decision to
introduce major changes in production, programme,
organisation, structure or technology that are likely
to have “significant effects” on employees, the em-
ployer shall notify the employees who may be
affected by the proposed changes and their union or
unions.

(b) “Significant effects” include termination of employ-
ment, major changes in the composition, operation
or size of the employer’s work force or in the skills
required; the elimination or diminution of job op-
portunities, promotion opportunities or job tenure;
the alteration of hours of work; the need for re-train-
ing or transfer of employees to other work or locations
and the re-structuring of jobs. Provided that where
the award makes provision for alteration of any of
the matters referred to herein, an alteration shall be
deemed not to have “significant effects”.

(2) Employer’s Duty to Discuss Change
(a) The employer shall discuss with the employees af-

fected and their union or unions inter alia, the
introduction of the changes referred to in subclause
(1)hereof, the effects the changes are likely to have
on employees, measures to avert or minimise adverse

effects of such changes on employees and shall give
prompt consideration to matters raised by the em-
ployees and/or their unions in relation to the changes.

(b) Discussion shall commence as soon as practicable
after a firm decision has been made by the employer
to make the changes referred to in subclause (1)
hereof.

(c) For the purpose of such discussion, the employer shall
provide to the employees concerned and their union
or unions, all relevant information about the changes
including the nature of the changes proposed, the
expected effects of the changes on employees and
any other matters likely to affect employees, pro-
vided that any employer shall not be required to reveal
confidential information, the disclosure of which
would be inimical to the employer’s interests.

42.—JURY SERVICE
(1) (a) An employee required to serve on a jury shall, as

soon as possible after being summonsed to serve, notify the
employer.

(b) The summons to serve must be produced when making
application to obtain leave for jury service.

(2) (a) An employee required to serve on a jury shall be
granted leave of absence by the employer, without loss of pay,
but only for the period required to enable the employee to
carry out his/her duties as a juror.

(b) Any fees paid to an employee for jury service shall be
refunded to the employer.

(c) Where jury service is required while an employee is on
any form of paid leave, such leave will not be reinstated.

(3) An employee must return to duty immediately upon be-
ing discharged from jury service, if such release occurs during
normal working hours.

(4) The conditions specified in subclauses (1) to (3) hereof
shall also apply where an employee is required as a Crown
Witness during normal working hours.

43.—ADOPTION LEAVE
(1) For the purposes of this clause—

(a) “Adoption” shall have the same meaning as that con-
tained under the Adoption of Children Act 1986.

(b) “Child” refers to a person under the age of five years
who has not previously lived continuously with the
employee concerned for a period of six months.

(c) “Relative adoption” occurs where a child, as defined,
is adopted by a parent, a spouse of a parent, or other
relative being a grandparent, brother, sister, aunt or
uncle (whether of whole blood or half blood or by
marriage).

(d) An employee shall include a part-time employee but
shall not include an employee engaged in casual or
seasonal work.

(e) “Adoption leave” shall mean unpaid adoption leave.
(2) Eligibility for Adoption Leave
An employee shall, upon production to the employer of—

(a) notification from the principal of an authorised pri-
vate adoption agency of the presumed date of
placement of the child for adoption purposes; or

(b) notification from the Director General of the Depart-
ment for Community Services confirming that the
employee is to have custody of the child pending
application for an adoption order,

be entitled to adoption leave, provided that the employee has
had not less than 12 months of continuous service with that
employer immediately preceding the date upon which the adop-
tion leave commences.

(3) Period of Leave and Commencement of Leave
(a) Subject to this subclause and subclause (7) hereof,

the period of adoption leave shall be for an unbroken
period of up to 52 weeks but ceasing, in any event,
when the child attains the age of five years.

(b) Upon receiving notice of approval for adoption pur-
poses, an employee shall notify the employer of the
approval and within one month of such approval the
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employee shall further notify the employer of the
period of adoption leave which is proposed. In the
case of a relative adoption, the employee shall no-
tify as aforesaid upon deciding to take a child into
custody pending an application for an adoption or-
der.

(c) An employee shall not be entitled to adoption leave
before completion of not less than 12 months’ con-
tinuous service with the employer immediately
preceding the date the said leave commences.

(d) An employee shall, as soon as becoming aware of
the presumed date of placement of a child for adop-
tion purposes, but not later than four weeks before
such placement, give notice in writing to the em-
ployer of such date and of the date of the
commencement of adoption leave and the period of
adoption leave to be taken.

(e) An employee shall not be in breach of this clause as
a consequence of failure to give the stipulated pe-
riod of notice, in accordance with paragraph (d)
hereof, if such failure is occasioned by the require-
ment of an adoption agency to accept earlier
placement of a child.

(4) Sharing of Leave
Parents who are both employees of a public authority/au-

thorities may share the leave prescribed herein, subject to the
following—

(a) Both employees are not to be granted leave at the
same time.

(b) The leave granted to both employees in aggregate
shall not exceed 52 weeks. A Chief Executive Of-
ficer, before granting adoption leave, may request
the employee to provide a statutory declaration to
the effect that no other employee is concurrently seek-
ing adoption leave with respect to the same child.

(c) Where one adoptive parent has proceeded on adop-
tion leave and the other adoptive parent (hereinafter
called the second parent) wishes to share adoption
leave in respect of the same child, the second parent
shall notify the employer in writing of the date the
first parent intends to cease adoption leave and the
name of the employer of the first parent. Such notice
to the employer shall be given at least 14 days prior
to the date upon which the second employee intends
to commence adoption leave.

(5) Variation of Period of Adoption Leave
(a) Provided the addition does not extend the adoption

leave beyond 52 weeks, the period may be length-
ened once only, save with the agreement of the
employer, by the employee giving not less than 14
days’ notice, in writing, stating the period by which
the leave is to be lengthened.

(b) The period of leave may, with the consent of the
employer, be shortened by the employee giving not
less than 14 days’ notice in writing, stating the pe-
riod by which the leave is to be shortened.

(6) Cancellation of Adoption Leave
(a) Adoption leave, applied for but not commenced, shall

be cancelled should the placement of the child not
proceed.

(b) Where the placement of a child for adoption pur-
poses, with an employee then on adoption leave, does
not proceed or continue, the employee shall notify
the employer forthwith and the employer shall nomi-
nate a time, not exceeding four weeks from receipt
of notification, for the employee’s resumption of
work.

(7) Special Leave
The employer shall grant, to any employee who is seeking

to adopt a child, such unpaid leave, not exceeding two days,
as required by the employee to attend any compulsory inter-
views or examinations which are necessary as part of the
adoption procedure. Where paid leave is available to the em-
ployee, the employer shall have the option of paying the
employee out of such available leave.

(8) Adoption Leave and Other Entitlements
Provided the aggregate of leave, including adoption leave,

does not exceed 52 weeks—
(a) An employee may, in lieu of or in conjunction with

adoption leave, take any accumulated annual leave
or long service leave, or any part thereof.

(b) Paid sick leave or other paid authorised award ab-
sences, excluding annual leave or long service leave,
shall not be available to an employee during absence
on adoption leave.

(9) Effect of Adoption Leave on Employment
Notwithstanding any award or other provision to the con-

trary, absence on adoption leave shall not break the continuity
of service of an employee but shall not be taken into account
in calculating the period of service for any purpose of any
relevant award or agreement.

(10) Termination of Employment
(a) An employee on adoption leave may resign at any

time during the period of leave by notice given in
accordance with this award.

(b) An employer shall not terminate the employment of
an employee on the grounds of an application to adopt
a child, or absence on adoption leave, but otherwise
the rights of an employer in relation to termination
of employment are not hereby affected.

(11) Return to Work After Adoption Leave
(a) An employee shall give the employer at least four

weeks’ notice in writing prior to returning to work
from a period of adoption leave.

(b) An employee, upon expiration of the notice required
by paragraph (a) hereof, shall be entitled to the posi-
tion held immediately before proceeding on adoption
leave. Where such position no longer exists, but there
are other positions available for which the employee
is qualified and capable of performing, the employee
shall be entitled to a position as nearly comparable
in status and salary or wage to that of the former
position.

(12) Replacement of Employees
(a) A “replacement employee” is an employee specifi-

cally engaged as a result of an employee proceeding
on adoption leave.

(b) Before an employer engages a replacement employee
under this subclause, that employee shall be informed
of the temporary nature of the employment and of
the rights of the employee who is being replaced.

(c) Before an employer engages a person to replace an
employee temporarily promoted or transferred, in
order to replace an employee on adoption leave, the
employer shall inform that person of the temporary
nature of the promotion or transfer and of the rights
of the employee who is being replaced.

(d) Provided that nothing in this subclause shall be con-
strued as requiring an employer to engage a
replacement employee.

(e) A replacement employee shall not be entitled to any
of the rights conferred by this clause until comple-
tion of the 12 months period of qualifying service.

(13) Effect of Adoption Leave on Accrued Day(s) Off
(a) When an employee proceeds on adoption leave there

will not be any accrual towards a rostered day off as
prescribed in Clause 13.—Hours of Duty of this
award.

(b) When an employee proceeds on adoption leave, the
employer may pay an employee the amount of hours
accrued towards a rostered day off, as prescribed in
Clause 13.—Hours of Duty of this award.

44.—DEFENCE FORCE TRAINING LEAVE
(1) Subject to departmental approval and convenience, leave

of absence may be granted to an employee who is a volunteer
member of the Defence Forces or the Cadet Force for the pur-
pose of attending an annual camp of continuous training,
additional approved camp or course of instruction, subject to
the conditions set out hereunder.
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(2) (a) An employee may be granted two weeks of special
leave on full pay in each period of 12 months commencing on
1 July each year. Two weeks means, in the case of five day a
week employees, ten days and, in the case of six day a week
employees, 12 days’ pay.

(b) If the Officer in Charge of a unit certifies that it is essen-
tial for an employee to be at the camp in an advance or rear
party, a maximum of four extra days on full pay may be granted
in the 12 month period.

(3) (a) In addition to leave granted under subclause (2) of
this clause, further leave for the purpose of attending an addi-
tional approved camp or course of instruction may be granted
as leave without pay and the difference between civil and De-
fence Forces pay made up.

(b) In calculating Defence Forces pay for additional camps
or courses, weekends and holidays should be excluded so that
employees will have the benefit of any pay with respect of
these days. Evidence must be submitted to the employer of the
necessity for attendance at such extra camps or courses of in-
struction.

(4) Employees who are members of the Defence Forces and
the Cadet Force may only be granted leave for attendance at
one annual camp of continuous training and one additional
approved camp or course of instruction.

APPENDIX—RESOLUTION OF DISPUTES
REQUIREMENT

(1) This Appendix is inserted into the award/industrial agree-
ment as a result of legislation which came into effect on 16
January 1996.

(2) Subject to this appendix, and in addition to any current
arrangements the following procedures shall apply in connec-
tion with questions, disputes or difficulties arising under this
award/industrial agreement.

(a) The persons directly involved, or representatives of
person/s directly involved, shall discuss the ques-
tion, dispute or difficulty as soon as is practicable.

(b) (i) If these discussions do not result in a settle-
ment, the question, dispute or difficulty shall
be referred to senior management for further
discussion.

(ii) Discussions at this level will take place as soon
as practicable.

(3) The terms of any agreed settlement should be jointly
recorded.

(4) Any settlement reached which is contrary to the terms of
this award/industrial agreement shall not have effect unless
and until that conflict is resolved to allow for it.

(5) Nothing in this appendix shall be read so as to exclude
an organisation party to or bound by the award/industrial agree-
ment from representing its members.

(6) Any question, dispute or difficulty not settled may be
referred to the Western Australian Industrial Relations Com-
mission.

(7) This appendix shall come into effect on and from 16
August 1996.

FIRST SCHEDULE—WAGES
 (1) (a) The rates of pay in this award include first, second

and third $8.00 per week arbitrated safety net adjustment pay-
able under the December 1994 State Wage Decision. This third
$8.00 per week arbitrated safety net adjustment may be offset
to the extent of any wage increases payable since 1 November
1991, pursuant to enterprise agreements, enterprise flexibility
agreements or consent awards or award variations to give ef-
fect to enterprise agreements, insofar as that wage increase or
part of it has not previously been used to offset an arbitrated
safety net adjustment. Increases made under previous State
Wage Case Principles or under the current Statement of Prin-
ciples, excepting those resulting from enterprise agreements,
are not to be used to offset arbitrated safety adjustments.

(b) Subject to this Schedule, an adult employee in a classifi-
cation specified in the table set out in subclause (2) hereof
(other than an apprentice or an employee of the Building Man-
agement Authority) shall be paid at the respective award wage
rate per week assigned to that class of work.

The all-purpose hourly rate for this Award shall be 1/38th of
the total rate prescribed herein.

(2)
1st, 2nd & 3rd

Arbitrated
Base Safety Net Total
Rate Adjustment Rate

Classification: $ $ $
C 5 Advanced Engineering

Tradesperson—Level II 566.80 24.00 590.80
C 6 Advanced Engineering

Tradesperson—Level I 545.00 24.00 569.00
C 7 Engineering Tradesperson

Special Class—Level II 501.40 24.00 525.40
C 8 Engineering Tradesperson

Special Class—Level I 479.60 24.00 503.60
C 9 Engineering Tradesperson—

Level II 457.80 24.00 481.80
C10 Engineering Tradesperson—

Level I/Production Systems
Employee 436.00 24.00 460.00

C11 Engineering Employee—
Level IV 402.90 24.00 426.90

C12 Engineering Employee—
Level III 381.10 24.00 405.10

C13 Engineering Employee—
Level II 357.50 24.00 381.50

C14 Engineering Employee—
Level I 340.10 24.00 364.10

(3) Transitional Arrangements
(a) Notwithstanding the wage rates contained in

subclause (2) hereof, existing employees employed
in the classifications designated as C13 and C11A
who, prior to the commencement of the first pay pe-
riod on or after the 27th August, 1992 received wages
in excess of those contained in subclause (2) hereof
shall, in addition to the rates specified therein, re-
ceive an additional all-purpose rate as follows—

$
C13—

Second year of service 1.90
Third year of service and above 3.00

C11A—
Third year of service and above 0.10

These rates will not be increased for any reason and shall be
absorbed when the rates in subclause (2) hereof are increased
by an future wage movements.

(4) The classification prescribed in the relevant minimum
rates award on which the rate prescribed for the key classifi-
cation in this award is based, is the wage group C 10 in the
Metal Trades (General) Award No. 13 of 1965.

(5) (a) In addition to the rates contained in subclauses (2)
and (3) hereof, employees designated in classifications C14 to
C7 inclusive shall receive an all purpose industry allowance
of $10.30.

(b) This allowance will be paid in two instalments, as fol-
lows—

(i) $5.20 of the allowance shall be paid after the first 12
months of Government service; and

(ii) the remaining $5.10—totalling $10.30—shall be paid
on completion of 24 months of Government service.

(c) The industry allowance shall be adjusted in accordance
with any movements to the wage prescribed in subclause (2)
hereof, as follows—

(i) the increase shall apply to the ‘plus 24 months of
service’ rate;

(ii) the increase is to be rounded to the nearest ten cents;
(iii) the rate is to be divided by two to calculate instal-

ments in accordance with subparagraphs (i) and (ii)
of paragraph (b) hereof, provided that the instalment
rates are not expressed in less than ten cent amounts;
and

(iv) in the event of such an equal division of the industry
allowance not resulting in the rates being expressed
in not less than ten cent amounts, as provided in



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 210177 W.A.I.G.

sub-paragraph (iii) hereof, the division shall be un-
equal and weighted to the 12 months’ service
instalment.

(6) The classifications prescribed in subclause (3) hereof
include persons previously engaged as follows—

C 6 Advanced Engineering Tradesperson Level I—
Electronics Tradesperson—Groups A, B and C
Instrumentation and Control Tradesperson—Groups
A, B and C.

C 8 Engineering Tradesperson—Special Class Level I—
A Electrician—Special Class

Mechanical Tradesperson—Special Class
Instrument Tradesperson—Complex Systems

B Pattern Maker
Tool Maker
Scientific Instrument Maker and Repairer
District Electrical Technician

C 9 Engineering Tradesperson—Level II—
Tradesperson with marking off responsibilities
Welder—Special Class

C10 Engineering Tradesperson—Level II—
Automotive Electrical Fitter
Blacksmith
Brass Finisher
Driller using Asquith or Tullis radial drills
Driller using borer or cutter bar
Electrical Fitter and/or Armature Winder
Electrical Installer
First Class Machinist
Fitter
Installer—low voltage equipment
Linesperson—Grade 1
Motor Mechanic
Moulder
Plant Mechanic
Radio and Television Serviceperson
Refrigeration Fitter
Turner and/or Iron Machinist
Welder—First Class

C11 Engineering Employee—Level IV—
A Certified Rigger and Splicer or Scaffolder on ships

and buildings
Linesperson—Grade 2

B Rigger and Splicer or Scaffolder, other than certifi-
cated, on ships and buildings
Tool and Material Storeperson (Education Depart-
ment)

C Certified Electrical Overhead Crane Driver
Cycle (Other than Motor) Mechanic
Driller using Swift Machine
Furnaceperson (Iron)
Rigger and Splicer or Scaffolder (Other than on ships
and buildings)
Tool and Material Storeperson (Education Depart-
ment)

D Furnaceperson (Brass)
Tool Storeperson
Tool and Material Storeperson (Education Depart-
ment)

C12 Engineering Employee—Level III—
Annealing Stove Attendant
Bolt Machinist
Casting Dresser
Crane Attendant
Cycle (Other than Motor) Mechanic’s Assistant
Driller
Screwer
Shearer
Welder—Second Class

C13 Engineering Employee—Level II—
Furnaceperson’s Assistant
Process Worker
Shot Blast/Sand Dresser
Trades Assistant
Welder—Fourth Class

C14 Engineering Employee—Level I—
Labourer

 (7) Casual Employees
An employee who is engaged to work for less than five con-

secutive days shall be paid 20% of the ordinary rate in addition
to the ordinary rate for the class of work performed.

(8) (a) Leading Hands
A tradesperson placed in charge of three or more other em-

ployees shall, in addition to the ordinary rate, be paid per
week—

$
If placed in charge of not less than three
and not more than ten other employees 16.60
If placed in charge of more than ten and
not more than 20 other employees 25.40
If placed in charge of more than 20 other
employees 32.70

(b) Any tradesperson moulder employed in a foundry where
no other jobbing moulder is employed shall be paid at the rate
prescribed for leading hands in charge of not less than three
and not more than ten other employees.

(c) A Certificated Rigger or Scaffolder on ships and build-
ings, other than a Leading Hand, who, in compliance with the
provisions of the Occupational Health, Safety and Welfare Act
and Regulations 1988, is responsible for the supervision of
not less than three other employees, shall be deemed to be a
Leading Hand and be paid at the rate prescribed for a Leading
Hand in charge of not less than three and not more than ten
other employees.

(d) In addition to any rates to which an employee may be
entitled under this clause a Mechanic-in-Charge, employed
by the Department of Conservation and Land Management in
the following towns, shall be paid per week—

$
Manjimup, Collie 40.80
Harvey, Dwellingup, Mundaring,
Yanchep 20.40
Ludlow, Nannup, Margaret River,
Kirup, Walpole, Pemberton 10.20
Jarrahdale 10.20

 (9) Apprentices
(a) The weekly wage rate shall be a percentage, as here-

under, of the tradesperson’s rate—
Five Year Term— %

First Year 40
Second Year 48
Third Year 55
Fourth Year 75
Fifth Year 88

Four Year Term—
First Year 42
Second Year 55
Third Year 75
Fourth Year 88

Three and a Half Year Term—
First Six Months 42
Next Year 55
Next Following Year 75
Final Year 88

Three Year Term—
First Year 55
Second Year 75
Third Year 88

(b) For the purposes of this subclause, “Tradesperson’s
Rate” means the rate of pay prescribed for an em-
ployee classified as Engineering Tradesperson Level
1 in subclause (2) hereof.

(10) Construction Allowance
(a) In addition to the appropriate rate of pay prescribed

in subclause (1) hereof, an employee shall be paid—
(i) $29.40 per week if engaged on the construc-

tion of a large industrial undertaking or any
large civil engineering project;
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(ii) $26.40 per week if engaged on a multi-storey
building but only until the exterior walls have
been erected, the windows completed and a
lift made available to carry the employee be-
tween the ground floor and the floor upon
which he/she is required to work. A “multi-
storey building” is a building which, when
completed, will consist of at least five stories.

(iii) $15.60 per week if engaged otherwise on con-
struction work falling within the definition of
construction work in Clause 5.—Classifica-
tion Structure and Definitions of this award.

(b) Any dispute as to which of the aforesaid allowances
applies to particular work shall be determined by the
Board of Reference.

(c) Any allowance paid under this subclause includes
any allowance otherwise prescribed in Clause 17.—
Special Rates and Provisions of this award.

(11) Tool Allowance
(a) Where the employer does not provide a tradesperson

or an apprentice with the tools ordinarily required
by that tradesperson or apprentice in the perform-
ance of work as a tradesperson or as an apprentice,
the employer shall pay a tool allowance of—

(i) $9.20 per week to such tradesperson; or
(ii) in the case of an apprentice a percentage which

appears against the relevant year of appren-
ticeship in subclause (5) of this Schedule,

for the purpose of such tradesperson or apprentice
supplying and maintaining tools ordinarily required
in the performance of work as a tradesperson or as
an apprentice.

(b) Any tool allowance paid pursuant to paragraph (a)
hereof shall be included in, and form part of, the or-
dinary weekly wage prescribed in this Schedule.

(c) An employer shall provide, for the use of
tradespersons or apprentices, all necessary power
tools, special purpose tools and precision measuring
instruments.

(d) A tradesperson or an apprentice shall replace or pay
for any tools supplied by the employer, if lost through
the negligence of such employee.

(12) Drilling Allowance
A driller using a Herbert two-spindle sensitive machine to

drill to a marked circumference shall be paid an additional
$1.50 per hour whilst so engaged.

(13) An engineering employee who is not protected from
flying shot and sand by a properly enclosed cabin shall re-
ceive a weekly allowance to increase his/her wage to an amount
not less than that received by a C11 Engineering Employee—
Level IV.

(14) Minimum Wage—
(a) No employee (including an apprentice), twenty one

years of age or over shall be paid less than the mini-
mum weekly rate of pay for employees 21 or more
years of age as prescribed by an order made under
Section 15 of the Minimum Conditions of Employ-
ment Act 1993 as the ordinary rate of pay in respect
of the ordinary hours of work prescribed by this
award.

(b) Where the minimum rate of pay is applicable that
rate shall be payable for public holidays, during an-
nual leave, sick leave, long service leave and any
other paid leave prescribed by this award.

(c) Where in this award an additional rate is prescribed
for any work as a percentage, fraction or multiple of
the ordinary rate of pay, it shall be calculated upon
the rate prescribed in this award for the classifica-
tion in which the employee is employed, and not the
minimum rate specified in subclause (14)(a).

SECOND SCHEDULE—LIST OF RESPONDENTS
The Minister for Works
The Minister for Education
The Minister for Health
The Minister for Agriculture

The Minister for Transport
The Minister for Police
The Minister for Housing
The Minister for Conservation and Land Management
The State Shipping Service
Commissioner of Main Roads
Board of Management, Royal Perth Hospital
Board of Management, Princess Margaret Hospital
Board of Management, Sir Charles Gairdner Hospital
Board of Management, King Edward Memorial Hospital
Board of Management, Fremantle Hospital
Western Australian Egg Marketing Board
Metropolitan (Perth) Passenger Transport Trust
Rottnest Island Authority

THIRD SCHEDULE—MEMORANDA OF AGREEMENT

Part A—Provisions Applying to All Employees Excluding
Those Employed by Transperth and Bike Shop Employees

Employed by the Rottnest Island Authority
The following provisions relating to Hours of Work are

agreed between the parties.
(1) Workers’ Compensation—20 Day Work Cycle—

(a) Where an employee is on workers’ compensation for
periods for less than one complete 20 day work cy-
cle, such employee will accrue towards and be paid
for the succeeding rostered day off following such
leave.

(b) An employee will not accrue rostered days off for
periods of workers’ compensation where such pe-
riod of leave exceeds one or more complete 20 day
work cycles.

(c) An employee who is on workers’ compensation for
less than one complete 20 day work cycle and a
rostered day falls within the period, the employee
will not be re-rostered for an additional day off.

(2) For employees working the 20 day work cycle there will
be no rostered days off duty applicable whilst on leave with-
out pay, nor shall any credit accumulated for such periods of
leave.

(3) Weekly allowances as prescribed in the award shall not
be reduced as a result of the “rostered day off” occurring in
any particular week.

(4) Agreed Trade Offs in Implementing the 38 Hour Week—
(a) There will be no wash up time prior to knocking off

work for the day, however, employees may be per-
mitted by their supervisors to wash after completing
particularly dirty assignments as would normally be
the case.

(b) There will be no afternoon tea break.
(c) Employees will be paid fortnightly either by cheque

or into a bank account, building society, or approved
credit union account.

Provided that in the case of employees at the Royal Perth
Hospital, King Edward Memorial Hospital, Fremantle Hospi-
tal, Princess Margaret Hospital and Sir Charles Gairdner
Hospital, the following trade offs will apply—

(a) There will be no wash up time prior to knocking off
work for the day,
however, staff may be permitted by their foreman to
wash after completing particularly dirty assignments
as would normally be the case.

(b) There will be no time off for collecting pays during
normal working hours.

Provided that in the case of employees of the Western Aus-
tralian Meat Commission the following trade offs will apply—

(a) There will be no afternoon tea break.
(b) Wash up time will be reduced from 15 minutes to 4

minutes.
(c) There will be no time off for collecting pay during

normal working hours.
Provided that in the case of employees at the Health Depart-

ment the following trade offs will apply—
(a) There will be no wash up time prior to knocking off

work for the day, unless an employee has been on a
job that entitles him to dirt money.
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Provided that in the case of employees at the Department of
Agriculture, the following trade offs will apply—

(a) There will be no afternoon tea break.
(b) There will be no wash up time prior to knocking off

work for the day, however, employees may be per-
mitted by their foreman to wash after completing
particularly dirty assignments as would normally be
the case.

(c) New employees will be paid fortnightly into a bank,
building society or approved credit union account.

Provided that in the case of employees of the State Housing
Commission the following trade offs shall apply—

(a) There will be no wash up time prior to knocking off
work for the day, however, staff may be permitted
by their Foreman to wash after completing particu-
larly dirty assignments as would normally be the case.

(b) There will be no afternoon tea break.
(c) Employees will be paid fortnightly either by cheque

or into a Bank Account, Building Society or approved
Credit Union. Where employees are paid by cheque
the cheque will be either posted to the employee or
the employee will be responsible for collecting the
cheque in his own time.

Provided that in the case of employees of the Main Roads
Department the following trade offs shall apply—

(a) payment of wages will be made directly into a nomi-
nated bank, building society or credit society, with
pay advice slips available for collection, where prac-
ticable, from the foreman at the camp site or depot
on pay day.

(b) The afternoon tea break no longer applies.
(c) Wash up time in the Department’s time no longer

applies.
Provided that in the case of employees of the Agriculture

Protection Board the following trade offs shall apply—
(a) There will be no afternoon tea break.
(b) The morning tea break will be reduced to 7 minutes

per day.
(c) Payment will be made fortnightly into a Bank, Build-

ing Society or Credit Union account.
Provided that in the case of employees of the State Engi-

neering Works the following trade offs and practices shall
apply—

Where, to meet the needs of the Works, the employee is
required to work on his rostered day off, that employee will be
re-rostered for another day off duty within ten (10) work days.
The re-rostered day will be the first or last working day of the
week unless another day is agreed between the Works and the
employee.

However, where the operational requirements of the em-
ployer are such that a day in lieu of the rostered day off cannot
be reasonably taken, overtime payment may be made.

Trade Offs
(a) There will be no wash up time prior to knocking off

at lunch time or prior to ceasing work for the day,
however, staff may be permitted by their Foreman to
wash after completing particularly dirty assignments
as would normally be the case.

(b) The morning tea break will be 7 minutes.
(c) Payment will be made fortnightly into a bank, build-

ing society or credit union account.
(d) The issue of personal safety equipment and clothing

will be made in the employee’s own time.
Provided that for tool and material storemen employed at

the Education Department, due to the operational requirements
of the employer, employees may accumulate the rostered days
off which will be taken as days in lieu during school vacation
periods or another mutually agreed period. The employer and
employee will mutually agree as to when the days in lieu of
the rostered days off will be taken however, such leave will be
taken subject to the routine maintenance requirements of the
employer.

All leave is lieu of the rostered days off will be taken as full
credit entitlements. An employee will not be entitled to such
leave on a pro rata credit basis.

Any dispute concerning the taking of leave in lieu of the
rostered days off will be referred to a meeting of the employer
and the Union concerned.

Should an employee be required to work during such peri-
ods of leave no overtime will be paid and the employee by
agreement with the employer will be re-rostered off duty at a
mutually convenient period.

The following trade offs shall apply—
(a) There shall be no afternoon tea breaks.
(b) Except where exceptionally dirty work has been per-

formed no formal washing up time at the completion
of the days work shall apply.

(c) In order to service students requiring tools from a
store on the storeman’s rostered day off, the employer
may require another suitably qualified storeman to
provide such service provided he is not engaged in
servicing the requirements of students from his own
store.

Part B—Provisions Applying to Employees Employed by
Transperth

(1) WORKING HOURS—9 DAY FORTNIGHT
The ordinary hours shall be worked within a fortnightly cy-

cle of eight and one half hours for each eight days, and eight
hours on the ninth day to enable the tenth day to be taken as an
unpaid rostered day off (RDO).

(2) ROSTERED DAY OFF
(a) At the main workshops at Kensington Street a com-

plete closedown will occur on the first Monday of
each fortnight.

(b) At running depots, employees will be rostered off
on the first or last working day of either week of a
fortnightly cycle as agreed between the parties.

(c) Notwithstanding subclause (5) of Clause 22.—Holi-
days of this award, where an RDO falls on a Public
Holiday another day will be observed in lieu as agreed
between the parties. Unless otherwise agreed the al-
ternate day will be the first or last working day of a
week.

(d) Because of the need to roster apprentices off duty at
the same time as the tradespersons to whom they are
assigned, and to meet their schooling requirements,
apprentices may have their rosters changed without
notice.

(e) In appropriate circumstances employees may accu-
mulate RDO’s to a maximum of 5 days. Such days
are to be cleared within 12 months.

(3) PART-TIME AND TEMPORARY EMPLOYMENT
Temporary and/or part-time labour may be employed con-

sistent with Government guidelines and policy (including
redeployment, retraining and redundancy) and the following—

(a) The period of employment will not be less than three
weeks except in unplanned absences such as sick-
ness, workers compensation, or employee initiated
leave requests.

(b) Will only take effect where peak work loads require
additional staff, or to cover shortages such as identi-
fied in subclause (a) of this clause.

(c) 11 positions being filled by temporary or part-time
employees as required by the workload rather than
being filled by permanent full-time employees. Any
further reductions will be processed by reference to
the Consultative Committee, or failing agreement,
by the Dispute Settling Procedure.

(4) Contract labour may be used for work not normally per-
formed by Transperth employees. Every endeavour will be
made to use Transperth labour and skills where applicable.
Wherever practicable prior to contract labour being used, dis-
cussions will take place through the Consultative Committee
and union(s) whilst accepting that in emergency situations
immediate action may be required without such prior consul-
tation, but this is not intended to cover routine maintenance.

(5) Employees shall be paid fortnightly by electronic funds
transfer to agreed financial institutions.

(6) Overtime shall be allocated on a specific work require-
ments basis and “one in all in” overtime shall not apply.
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(7) The principle of “one person maintenance” is confirmed
subject to Occupational Health, Safety and Welfare legisla-
tive requirements.

(8) Supervisors may in the normal function of their duties
be called upon to demonstrate to and train personnel in tech-
nological change, or carry out the normal day to day training
of apprentices under their control. This should not be con-
strued in any way to represent agreement for a supervisor to
be employed on general productive work.

The above agreement specifically allows for—
(a) Supervision of apprentices—flexibility (within the

overall award specified ratios) to allocate appren-
tices depending on job types and supervision
requirements.

(b) Short term (up to one week) in coverage but at appli-
cable higher duty rates of the absence of supervisors
by tradespersons or leading hands without the need
to reallocate supervisors; in conjunction with man-
agement’s right to provide limited replacement, or
no replacement, if not considered warranted.

(c) Supervisors to handle tools, carry out minor repairs,
keep their hands in, keep up to date, subject to agreed
conditions, e.g. changing mirrors or light globes,
practical work on maintenance problems, and a
“hands on” approach to new technology and proce-
dures.
Some buses defected for minor complaints could be
quickly returned for traffic use in the absence of a
tradesperson. This is not expected to result in a re-
duction in the number of vehicles required to operate
the service but will maintain the quality of service,
specifically “on time” departures.

 (9) Leave Balancing—leave entitlements to be balanced to
30 June each year (as for the remainder of the organisation)
with allocations to take account of known peak requirements.

(10) Rehabilitation—this is the responsibility of all parties
and every effort will be made to ensure that employees seek-
ing assistance will be able to resume a normal work pattern,
given time and attention. This includes allocation to different
work to assist with, and allow a gradual return to, full capa-
bilities and regaining former work place positions.

(11) Ticketing System (Electronic)—acceptance of full op-
eration of equipment and operating procedures of whichever
system is introduced by Transperth.

(12) DISPUTE SETTLEMENT PROCEDURE
The objectives of the procedure shall be to promote the reso-

lution of disputes by measures based on consultation,
co-operation and discussion; to reduce the level of industrial
confrontation; and to avoid interruption to the performance of
work and the consequential loss of production and wages.

(a) Depending on the issues involved, the Division(s)/
Department(s) involved and the Trade union mem-
bership of the employees concerned, procedures
involving up to four stages of discussion shall apply.
These stages are—

(i) Discussions between the employees concerned
and, at their request, the appropriate Trade
Union Shop Steward(s) and/or Delegates, and
the immediate Supervisor.

(ii) Discussions involving the employees, the Shop
Steward(s) and engineering management.

(iii) Discussions involving representatives from the
State Branch of the Trade Union(s) concerned
and appropriate employer representatives.

(iv) Discussions involving Trade Union Officials
and appropriate employer representatives.

Opportunities within these procedures will exist for
any party to raise the issue to a higher stage.

(b) There will be a commitment by the parties to achieve
adherence to the procedure. This will be facilitated
by the earliest possible advice by one party to the
other of any issue or problem which may give rise to
a grievance or dispute.

(c) Throughout all stages of the procedure, all relevant
facts shall be clearly identified and recorded.

(d) Time limits will be placed on the completion of dis-
cussions throughout the procedure. At least seven
days will be allowed for all stages of the discussions
to be finalised.

(e) Emphasis shall be placed on a negotiated settlement.
However the procedure provides that after the nego-
tiation process has been exhausted, the grievances
may be referred to the Western Australian Industrial
Relations Commission, or the Australian Industrial
Relations Commission as appropriate for concilia-
tion and other forms of assistance acceptable to all
parties.

(f) In order to allow for the peaceful resolution of griev-
ances no stoppages of work, lock-outs or any other
bans or limitations on the performance of work shall
occur while the procedures for negotiations and con-
ciliation are being followed.

(g) Transperth will ensure that all practices applied dur-
ing the course of any dispute are in accordance with
safe working practices and consistent with established
custom and practice at the workplace.

(13) FLEXIBILITY OF ROSTERED DAYS OFF
The parties agree that in appropriate circumstances an em-

ployee may accrue his/her rostered days off to a maximum of
five days. Accrued days off must be taken within 12 months
of the date of 14 January 1988, and each 12 months thereafter.

(14) AFTERNOON TEA BREAK
There will be no afternoon tea break.
(15) There will be no wash-up time prior to knocking off

work for the day; however, staff may be permitted to wash
after completing particularly dirty assignments, as would nor-
mally be the case.

(16) Passes: Each employee employed by Transperth under
the provisions of this award shall be issued with a pass to be
available over all bus and ferry routes operated by Transperth
and subject to such conditions as may be prescribed from time
to time by Transperth.

(17) Tradespeople who are required to operate as an Inspec-
tor of Components (gearbox, unit repair or electronics) or to
operate a Dynometer shall, in addition to their weekly rate of
pay receive an all purpose payment of $16.60 per week whilst
carrying out the actual duties.

Part C—Provisions Applying to Bike Shop Employees
Employed by the Rottnest Island Authority

(1) Seasonal Employees
Employees may be engaged in the classifications of Cycle

(Other Than Motor) Mechanic and Cycle (Other Than Motor)
Mechanic Assistant on a seasonal basis.

The term of engagement of seasonal employees shall in no
case be less than one week and no more than 12 months.

Seasonal employees shall be employed on a full-time basis
and shall be entitled to all the same award conditions as per-
manent employees.

 (2) Public Holidays
In addition to paragraph (b) of subclause (3) of Clause 22.—

Holidays of this award, employees of the bike shop who work
on a public holiday may elect to be paid at single time rates for
working such holiday and to accrue additional leave at the rate
of time and one half.

Employees shall nominate to the Authority at the beginning
of each financial year their preferred option in respect of the
manner of payment and accrual of time in lieu for working
such holidays.

FOURTH SCHEDULE—DEFINITIONS OF PREVIOUS
CLASSIFICATIONS

(1) “Motor Mechanic” means an employee engaged in as-
sembling (except for the first time in Australia), making,
repairing, altering or testing the metal parts (including elec-
tric) of the engines or chassis of motor vehicles other than
motor cycles.

(2) “Process Worker” means an employee engaged on rep-
etition work on any automatic, semi-automatic, or single
purpose machine, or any machine fitted with jigs, gauges, or
other tools, rendering operations mechanical, or in
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theassembling of parts of mechanical appliances or other me-
tallic articles so made, or any repetitive hand processes.

(3) “Toolmaker” means a tradesperson making and/or re-
pairing any precision tool, gauge, die or mould to be affixed to
any machine, who designs or lays out his/her work and is re-
sponsible for its proper completion.

(4) “Welder—Special Class” means a tradesperson using
electric arc and/or oxy-acetylene equipment and who is re-
quired to, and is competent to, apply general trade experience
in welding all the following classes of metals: mild steel, stain-
less steel, cast iron, aluminium, copper, brass, die cast metal
and magnesium.

(5) “First-Class Welder” means an employee using oxy-
acetylene, electric arc or petrol or coal gas blow pipe on any
work other than that of a Second, Third or Fourth Class Welder
as defined.

(6) “Second-Class Welder” means an employee who—
(a) uses any of the foregoing types of welding apparatus

in filling castings; or
(b) welds with the aid of jigs; or
(c) operates automatic welding machines for the setting-

up of which he/she is not responsible; or
(d) operates a profile cutting or a straight line cutting

machine.
(7) “Third-Class Welder” means an employee who uses any

of the foregoing types of welding apparatus in tacking pre-
paratory to the completion of work by any other employee.

(8) “Fourth-Class Welder” means an employee using an elec-
tric spot or butt-welding machine, or cutting scrap with
oxy-acetylene blow pipe, petrol or coal gas blow pipe.

(9) “Electrician—Special Class” means, subject to paragraph
(c) hereunder, an electrical fitter or electrical installer who—

(a) (i) has satisfactorily completed a prescribed post
trade course in industrial electronics; or

(ii) has, whether through practical experience or
otherwise, achieved a standard of knowledge
comparable to that which would be achieved
under sub-paragraph (i) hereof; and

(b) (i) is engaged on work in or in connection with
complicated or intricate circuitry, which work
requires for its performance the standard of
knowledge referred to in paragraph (a) hereof;
and

(ii) is able, where necessary and practicable, to
perform such work without supervision and
to examine, diagnose and modify systems
comprising inter-connected circuits,

but does not include such an employee unless the
work on which he/she is engaged requires for its per-
formance knowledge in excess of that gained by the
satisfactory completion of the appropriate Technical
College trade course.

(c) For the purposes of this award an employee shall be
deemed to be an Electrician—Special Class only for
the time during which the foregoing conditions are
met, unless—

(i) that time exceeds 16 hours per week; or
(ii) in the opinion of the employer or, in the event

of disagreement, in the opinion of the Board
of Reference, that time is likely during the
course of employment to exceed two days per
week on average,

in which case he/she shall be classified as Electri-
cian—Special Class for as long as the employment
continues on either of those bases.

(d) In the event of disagreement about the implementa-
tion of this Electrician—Special Class provision, a
Board of Reference shall determine the matter.

(e) For the purpose of this definition the following
courses are deemed to be prescribed post trade
courses in industrial electronics—

(i) Post Trade Industrial Electronics Course of the
New South Wales Department of Technical
Education.

(ii) The Industrial Electronics Course (Grades 1
and 2) as approved by the Education Depart-
ment of Victoria.

(iii) The Industrial Electronics Course of the South
Australian School of Electrical Technology.

(iv) Industrial Electronics (Course “C”) of the
Department of Education, Queensland.

(v) The Industrial Electronics Course of the Tech-
nical Education Department of Tasmania.

(vi) The Certificate in Industrial Electronics of the
Technical Education Division, Education De-
partment of Western Australia.

(10) “Electronics Tradesperson” means an electrical
tradesperson working at a level beyond that of electrician spe-
cial class and who is mainly engaged in applying knowledge
and skills to the tasks of installing, repairing, maintaining, serv-
icing, modifying, commissioning, testing, fault finding and
diagnosing of various forms of machinery and equipment which
are electronically controlled by complex digital and/or ana-
logue control systems utilising integrated circuitry. The
application of this skill and knowledge would require an over-
all understanding of the operating principles of the systems
and equipment on which the tradesperson is required to carry
out his/her tasks.

To be classified as an Electronics Tradesperson, he/she must
have at least three years on-the-job experience as a tradesperson
in electronics systems utilising integrated circuits and in addi-
tion must have satisfactorily completed a post trades course in
electronics equivalent to at least two years’ part time study.

In addition, to be classified as an Electronics Tradesperson,
he/she must be capable of—

(a) Maintaining and repairing multi-function printed cir-
cuitry using circuit diagrams and test equipment.

(b) Working under minimum supervision and technical
guidance.

(c) Providing technical guidance within the scope of the
work described in this definition.

(d) Preparing reports of a technical nature on specific
tasks or assignments as directed and within the scope
of the work described in this definition.

(11) “Instrumentation and Controls Tradesperson” means an
instrument tradesperson working at a level beyond that of In-
strument Tradesperson—Complex Systems and who is mainly
engaged in applying skills and knowledge to installing, re-
pairing, maintaining, servicing, testing, modifying,
commissioning, calibrating and fault finding industrial instru-
ments which make up a complex control system which utilises
some combination of electrical, mechanical, hydraulic and
pneumatic principles and electronic circuitry containing com-
plex analogue and/or digital control systems utilising integrated
circuitry.

The application of this skill and knowledge would require
an overall understanding of the operating mode of principles
of the various types of measurement and control devices on
which the tradesperson is required to perform his/her tasks.

To be classified as an Instrumentation and Controls
Tradesperson, he/she must have at least three years on-the-job
experience as a tradesperson—12 months of which must be at
the level of instrument tradesperson—complex systems—and,
in addition, must have completed a related post-trades course
equivalent to at least two years’ part time study.

In addition, to be classified as an Instrumentation and Con-
trols Tradesperson, he/she must be capable of—

(a) maintaining and repairing multi-function printed cir-
cuitry of the type described in this definition using
circuit diagrams and test equipment;

(b) working under minimum supervision and technical
guidance;

(c) providing technical guidance within the scope of the
work described in the definition; and

(d) preparing reports of a technical nature on specific
tasks or assignments as directed and within the scope
of the work described in this definition.
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(12) “Instrument Tradesperson—Complex Systems” means
an instrument tradesperson who is mainly engaged in
installing, repairing, maintaining, servicing, testing, modify-
ing, commissioning, calibrating and fault finding instruments
which make up a complex control system which utilises some
combination of electrical, electronic, mechanical, hydraulic
and pneumatic principles.

To be classified as an Instrument Tradesperson—Complex
Systems, he/she will have—

(a) had a minimum of two years’ on-the-job experience
as a tradesperson working predominantly on com-
plex and/or intricate instrument systems as will
enable such employee to perform such work under
minimum supervision and technical guidance; and

(b) satisfactorily completed an appropriate post trade
course equivalent to at least two years’ part time study
or has achieved to the satisfaction of the employer a
comparable standard of skill and knowledge by other
means including in-plant training or on-the-job ex-
perience referred to in paragraph (a) above.

(13) “Mechanical Tradesperson—Special Class” means,
subject to paragraph (c) hereunder, a mechanical tradesperson
who—

(a) (i) is engaged in work on, or in connection with,
fluid power circuitry, which work requires for
its performance the standard of knowledge and
skills referred to in sub-paragraphs (iii) and
(iv) hereof;

(ii) is able, where necessary and practicable, to
perform such work without supervision and
to examine, diagnose and modify systems
comprising interconnected fluid power cir-
cuits; and

(iii) has satisfactorily completed the following
TAFE units—
Course Syllabus No.
Industrial Hydraulics 1 85007

and
Industrial Pneumatics 1 85009
and either—
Industrial Hydraulics 2 85008

and
Hydraulic Component Repair 85012

or
Pneumatic System Maintenance
(Industrial) 85010

and
Pneumatic System Control
(Industrial) 85014;
or

(iv) has, whether through practical experience or
otherwise, achieved a standard of knowledge
comparable to that which would be achieved
under sub-paragraph (iii) hereof or, in the case
of a dispute, has been satisfactorily assessed
and/or examined pursuant to the Fluid Power
Exemptions Course detailed in paragraph (d)
hereof;

but does not include such an employee unless the
work on which the employee is engaged requires for
its performance knowledge in excess of that gained
by the satisfactory completion of the appropriate
Technical College Trade Course.

(b) For the purpose of this award an employee shall be
deemed to be a Mechanical Tradesperson—Special
Class only for the time during which the employee
meets the foregoing conditions, unless—

(i) that time exceeds 16 hours per week; or
(ii) in the opinion of his/her employer, or in the

event of disagreement in the opinion of the
Board of Reference, that time is likely, during
the course of employment, to exceed 16 hours
per week on average,

in which case the employee shall be classified as
Mechanical Tradesperson—Special Class for as long
as the employment continues on either of those bases.

(c) For the purpose of this definition, employees who
have completed courses in any other state shall, in
the event of a dispute, submit their credentials for
assessment by TAFE or be assessed in accordance
with sub-paragraph (a)(iv) above.

(d) Fluid Power Exemptions Course

Course exemptions for Fluid Power Certificate Units
can only be granted on completion of the TAFE di-
visional examination. However, class attendance
exemptions may be granted for the following rea-
sons—

(i) Attending Short Vocational Course (30 hours).
This will exempt the student from the practi-
cal component of the course. However, the
theory component can be completed by a 24
hour correspondence course with TAFE Ex-
ternal Studies.

(ii) Students claiming exemption from the practi-
cal course requirements, due to their industrial
skills, could obtain an exemption through a
documented case presented by their employer.
Full course accreditation can then be obtained
by completing the 24 hour correspondence
course with TAFE External Studies.

(iii) Students without documented evidence may
obtain a practical exemption through five hours
of skill testing. These students, if successful,
may then enter the correspondence mode to
obtain full unit accreditation.

(iv) Students who have claimed subject exemptions
in the certificate of workshop technology can
only gain an automatic exemption from the
introductory units on full completion of the
certificate.

(e) For the purposes of this definition, ‘fluid power cir-
cuitry’ involves Industrial Hydraulics and/or
Industrial Pneumatics.

(14) “Cycle (Other than Motor) Mechanic” means an em-
ployee engaged in testing, repairing and modifying bicycles,
including welding, painting and applying general mechanical
skills.

(15) “Cycle (Other than Motor) Mechanic’s Assistant” means
an employee engaged in assisting in the testing, repairing and
modifying of bicycles, including welding, painting and apply-
ing general mechanical skills.

FIFTH SCHEDULE—BUILDING MANAGEMENT
AUTHORITY WAGES AND CONDITIONS

Where there is any inconsistency between this Schedule of
the award and all other parts of the award, this Schedule shall
apply to the extent of that inconsistency. Where a specific pro-
vision is not contained in this Schedule, the award shall apply.

(1) Annual Leave—

The provisions of subclauses (15) and (17) in Clause 23.—
Annual Leave of the award shall not apply to Building
Management Authority employees.

(2) Training Leave: The provisions of Clause 36.—Training
Leave of the award shall not apply to Building Management
Authority employees.

(3) Structural Efficiency: The provisions of Clause 37.—
Structural Efficiency of the award shall not apply to Building
Management Authority employees.

(4) Definitions: The provisions of subclause (2) in Clause
5.—Classification Structure and Definitions of the award shall
not apply to Building Management Authority employees. In-
stead, the provisions contained in the Fourth
Schedule—Definitions of Previous Classifications of this
award will continue to apply.
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 (5) Wages—
(a) The wages for Building Management Authority em-

ployees as from the first pay period commencing on
or after the 23rd day of August 1996 will be as fol-
lows—

1st, 2nd & 3rd Total
On Safety Net Rate

Classification Engagement Adjustment Per Week
$ $ $

Engineering Tradesperson—
Level 4— Group A 492.60 24.00 516.60

Group B 502.30 24.00 526.30
Group C 511.70 24.00 535.70

Level 3A 465.40 24.00 489.40
Level 3B 457.70 24.00 481.70
Level 2 442.00 24.00 466.00
Level 1 436.00 24.00 460.00

Engineering Employee
Level 4— Group A 406.20 24.00 430.20

Group B 392.70 24.00 416.70
Group C 384.20 24.00 408.20
Group D 381.70 24.00 405.70

Level 3 370.00 24.00 394.00
Level 2 363.00 24.00 387.00
Level 1 341.90 24.00 365.90

Engineering Tradesperson—
Level 4— Group A 498.60 24.00 522.60

Group B 508.30 24.00 532.30
Group C 517.70 24.00 541.70

Level 3A 471.10 24.00 495.10
Level 3B 462.60 24.00 486.60
Level 2 447.30 24.00 471.30
Level 1 441.20 24.00 465.20

Engineering Employee—
Level 4— Group A 411.10 24.00 435.10

Group B 397.10 24.00 421.10
Group C 388.20 24.00 412.20
Group D 383.90 24.00 407.90

Level 3 374.50 24.00 398.50
Level 2 367.10 24.00 391.10
Level 1 346.00 24.00 370.00

Engineering Tradesperson—
Level 4— Group A 503.60 24.00 527.60

Group B 513.30 24.00 537.30
Group C 523.10 24.00 547.10

Level 3A 475.50 24.00 499.50
Level 3B 467.30 24.00 491.30
Level 2 451.50 24.00 475.50
Level 1 445.60 24.00 469.60

Engineering Employee
Level 4— Group A 415.00 24.00 439.00

Group B 401.10 24.00 425.10
Group C 391.90 24.00 415.90
Group D 386.90 24.00 410.90

Level 3 378.00 24.00 402.00
Level 2 370.80 24.00 394.80
Level 1 349.10 24.00 373.10

(6) Conditions—
All other conditions will be in accordance with the award,

with the following exceptions arising from Order No. A3 of
1990—

(a) Spread of Hours
The ordinary working hours shall be in accordance
with the following provisions.

(i) Subject to the provisions of this paragraph, the
ordinary working hours of employees shall be
an average of 38 per week, to be worked as 76
hours over nine days of equal duration per fort-
night, exclusive of Saturdays and Sundays,
between the hours of 6.00 a.m. and 6.00 p.m..

(ii) Starting or finishing times outside the limit
prescribed in sub-paragraph (a) hereof may,
in any particular case, be fixed by agreement
between the employer and the union or unions
concerned.

(b) Rostered Day Off
The 10th day of each work cycle shall be an unpaid
day off, which shall be the first or last day of the
week and the employer is responsible for the prepa-
ration of the roster which will allow one day off in
each ten day working cycle. The rosters shall be
maintained by the employer and alterations may be
made to meet the needs of the employer by agree-
ment between the parties.

(i) By agreement, rosters may be arranged to en-
sure that workplaces are not subject to a

general close-down on any day and, on rostered
days off, workplaces are sufficiently staffed
to maximise productivity.

(ii) By agreement, during peak periods of work a
maximum of three rostered days off may be
postponed and accumulated, to be taken dur-
ing periods of reduced work load, provided
that the period of postponement may not ex-
ceed three months. The accrued rostered days
off will be taken by agreement between the
employer and the employee and the employ-
er’s consent will not be unreasonably withheld.

(iii) Where an apprentice’s unpaid day off falls
within a period of block release, an alterna-
tive paid day off will be arranged at a time
mutually convenient to the employer and the
apprentice.

(iv) Higher duties allowance will not be paid on
the rostered day off duty.

(c) Re-scheduling of Rostered Days Off
By agreement between the employer and employees
concerned, the scheduled unpaid rostered day off
falling within a particular work cycle may be altered,
in which case—

(i) The original scheduled rostered day off shall
be treated as an ordinary working day.

(ii) The re-scheduled rostered day off shall be so
arranged to occur within ten working days of
the original, in lieu of overtime rates, provided
that, in special circumstances, longer periods
may be agreed.

(iii) The re-scheduled rostered day off shall be
taken on a Monday or Friday, unless another
day is agreed in writing between the employer
and the employee concerned.

(d) Meal Breaks
(i) There shall be a cessation of work and of work-

ing time each day for the purpose of a meal
break. Such meal break shall not be less than
30 minutes nor more than one hour and taken
as agreed between the employees directly con-
cerned and the appropriate manager.

(ii) Provided that an employee may not be com-
pelled to work beyond five hours without a
meal break.

(iii) The normal meal break prescribed by this
subclause shall occur between 12.00 noon and
2.00 p.m..

(e) Rest Periods
Subject to the provisions of this paragraph, a rest
period of ten minutes, from the time of ceasing to
the time of resumption of work, shall be allowed each
morning.

(i) The rest period shall be counted as time off
duty, without deduction of pay and shall be
arranged at a time and in a manner to suit the
convenience of the employer.

(ii) Refreshments may be taken by employees
during the rest period, but the period of ten
minutes shall not be exceeded under any cir-
cumstances. The rest period in this paragraph
shall be taken between 9.00 a.m. and 11.00
a.m..

(iii) The rest period prescribed herein shall be taken
concurrently and not in addition to rest peri-
ods contained in any Special Rates provision
which may become due at the same time.

(f) Pay Day and Methods
(i) Wages shall be paid fortnightly, by not later

than Thursday, into an approved bank, build-
ing society account or other approved savings
organisation, by electronic funds transfer.

(ii) There will be a holding period for three days,
with a commitment to work towards a two day
holding period if possible.
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(iii) In the event of a public holiday following a
pay day, arrangements will be made to have
the pay available at the banking institution on
Wednesday. The other provisions of this clause
shall be adjusted accordingly.

(iv) Arrangements for any employee to leave work
early on a pay day to check or access funds
will not be available.

(7) Computing Quantities—
An employee, other than a leading hand, who is required to

compute or estimate quantities of materials in respect of work
performed by others, shall be paid $2.49 per day, or part thereof,
in addition to the rates otherwise prescribed in this award.

(8) Travelling Time—
Electricians who operate mobile workshop vans or other such

vehicles and are required to take the said vehicle home to fa-
cilitate starting and finishing on the job, shall be paid a daily
allowance equivalent to 15 minutes additional work, at ordi-
nary time rates, in lieu of the provisions under Clause
19.—Fares and Travelling Allowances of the award.

SIXTH SCHEDULE—NAMED PARTIES TO THE
AWARD

Automotive, Food, Metals, Engineering, Printing and Kin-
dred Industries Union of Workers—Western Australian
Branch

Communications, Electrical, Electronic, Energy, Informa-
tion, Postal, Plumbing and Allied Workers Union of Australia,
Engineering and Electrical Division, Western Australian
Branch

APPENDIX—S.49B—INSPECTION OF RECORDS
REQUIREMENTS

(1) This appendix is inserted into this award / industrial agree-
ment / order as a result of legislation which came into effect
on 16 January 1996.

(2) Each employer bound by this award / industrial agree-
ment / order shall maintain a time and wages record for each
employee.

(3) The entries in the time and wages records for each em-
ployee shall include the employee’s name and details of the
employee’s job classification or description, and any other
detail required by this award/ industrial agreement / order.

(4) The employer must ensure that each entry in the time
and wages record is retained for not less than seven (7) years
after it is made.

(5) A representative of an organisation of employees shall
have the power to inspect the time and wages records of an
employee or former employee.

(6) The power of inspection may not be exercised for the
purpose of inspecting the time and wages records of an em-
ployee or former employee who—

(a) is not a member of the organisation; and
(b) has notified the employer in writing that the employee

or former employee does not consent to a representa-
tive of an organisation of employees having access
to those records.

(7) The power of inspection may only be exercised by a
representative of an organisation of employees authorised in
accordance with the rules of the organisation to exercise the
power.

(8) The representative is empowered to inspect any notifica-
tion that an employee or former employee does not consent to
a representative having access to time and wages records.

(9) A person who has given a notification referred to in para-
graph (b) of subclause (6) hereof may, by notice in writing to
the employer, withdraw the notification and, upon that with-
drawal, the notification ceases to be of effect.

(10) Before exercising a power of inspection the representa-
tive shall give reasonable notice of not less than 24 hours to an
employer.

 (11) An employer shall endeavour to—
(a) maintain the time and wages records of employees

in such a manner that access by a representative of
an organisation to the records of employees does not
give access to records of employees who are not

members of the organisation and have notified the
employer that they do not consent to a representa-
tive of an organisation of employees having access
to the records;

(b) ensure that a representative of an organisation does
not obtain access to the records of employees who
are not members of the organisation and have noti-
fied the employer that they do not consent to a
representative of an organisation of employees hav-
ing access to the records; and

(c) ascertain whether an employee or prospective em-
ployee does not consent to a representative of an
organisation of employees having access to the time
and wages records of the employee or prospective
employee.

(12) A person shall not by threats or intimidation persuade
or attempt to persuade an employee or prospective employee
to give, or refuse to give, written notification that the employee
or prospective employee does not consent to a representative
of an organisation of employees having access to the time and
wages records of that employee or prospective employee.

(13) An employer must ensure that any notification from an
employee or former employee in accordance with this appen-
dix shall be retained for not less than seven (7) years.

(14) There shall be a liberty to apply to amend this appendix
at any time.

(15) This appendix shall come into effect on and from 16
July 1996.

(16) Any employer or organisation bound by or party to this
award/order/industrial agreement may apply to the Western
Australian Industrial Relations Commission at any time in re-
lation to this clause.

FIRE BRIGADE EMPLOYEES’ AWARD, 1990.
No. A 28 of 1989.

PURSUANT to section 93(6) of the Industrial Relations Act
1979 the following award has been consolidated and is pub-
lished hereunder for general information.

Dated at Perth this 29th day of July, 1997.
(Sgd.) J. SPURLING,

Registrar.

Fire Brigade Employees’ Award, 1990

1.—TITLE
This Award shall be known as the Fire Brigade Employees’

Award, 1990, No. A 28 of 1989 and shall replace the “Fire
Brigade Employees’ Consolidated Award 1975”, “Fire Bri-
gade Officers Consolidated Award 1975”, and the “Fire Brigade
Employees’ (Servicemen, Extinguisher and Hose Services
Branch) Consolidated Award 1975”.

1A.—STATEMENT OF PRINCIPLES—AUGUST 1996
It is a condition of this award/industrial agreement that any

variation to its terms on or from the 7th day of August, 1996
including the $8.00 per week Arbitrated Safety Net Adjust-
ments, shall not be made except in compliance with the
Statement of Principles set down by the Commission in the
Reasons for Decision in matters No. 1164 of 1995 and No.
915 of 1996.

1B.—PAID RATES
It is a condition of this award that the wages and conditions

which apply to employees covered by Clause 3.—Scope of
this award do not exceed those prescribed in the award.

2.—ARRANGEMENT
 1. Title

 1A Statement of Principles—August 1996
 1B. Paid Rates

 2. Arrangement
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 3. Scope
 4. Term
 5. Interpretation
 6. Wages
 7. Promotion
 8. Hours of Duty
 9. Public Holidays
10. Annual Leave
11. Sick Leave
12. Long Service Leave
13. Compassionate Leave
14. Overtime
15. Higher Duties
16. Special Duties
17. Outside Duties
18. Special Conditions
19. On Call Allowance

19A. Availability After Hours Contact
20. Transfers
21. Standby
22. Travelling On Brigade Business
23. Relieving
24. Country Service
25. Accident Pay
26. Uniforms
27. Payment of Wages
28. Maternity Leave
29. Trade Union Training Leave
30. Leave To Attend Union Business
31. Deduction of Union Subscriptions
32. Dispute Settlement Procedures
33. Termination of Employment
34. Formula for Calculation of Weekly Wages
35. Award Modernisation
36. Liberty to Apply

Appendix—Resolution of Disputes Requirements
Schedule A—Named Parties to the Award
Appendix—S.49B—Inspection Of Records

Requirements

3.—SCOPE
This award shall apply to those employees classified in

Clause 6.—Wages of this award and who are employed by the
Western Australian Fire Brigades Board, provided that noth-
ing herein contained, shall apply to auxiliary Firefighters who
may be employed under the conditions laid down from time to
time in the Rules and Regulations issued under the provisions
of the Fire Brigades Act 1942.

4.—TERM
The term of this award shall be for a period of twelve months

commencing on 31st August, 1990.

5.—INTERPRETATION
(1) “Metropolitan Fire District” shall be as determined from

time to time pursuant to the Fire Brigades Act 1942.
(2) “Country” shall mean that portion of the State of West-

ern Australia situated outside the Metropolitan Fire District as
defined pursuant to the Fire Brigades Act 1942.

(3) “Shift Employees” shall include—
(a) Officers and Firefighters rostered on the continuous

shift system.
(b) Country Station Officers.

(4) “Day Duties Staff” shall mean all firefighting staff em-
ployed on other than continuous shift fire duties.

(5) “Firefighter” means an employee whose wage is classi-
fied by Clause 6 (2)(a) of the award.

(6) “Officer” means an employee whose wage is classified
by Clause 6 (2)(b) and (c) of this award.

(7) “Fire Safety Assistant” means an employee designated
as such other than a qualified Firefighter who is employed to
assist with the Board’s Fire Safety function.

(8) “Board” means the Western Australian Fire Brigades
Board as constituted under the Fire Brigades Act 1942.

6.—WAGES
(1) The total weekly wage for the ordinary hours of work as

defined in Clause 8.—Hours of Duty of this award shall be

calculated in accordance with the formulae expressed in Clause
34.—Formula for Calculation of Weekly Wages of this award.

 (2) The total weekly wage for the ordinary hours of work as
defined in Clause 8.—Hours of Duty of this award, payable to
employees covered by this award, shall be as follows—

$
(a) Trainee Firefighter 549.68

3rd Class Firefighter 601.12
2nd Class Firefighter 613.98
1st Class Firefighter, Level 1 646.14

Level 2 665.43
Level 3 729.73

Senior Firefighter 761.89
Leading Firefighter 794.04

(b) Station Officer 1st Year 826.19
2nd Year 858.35
3rd Year 890.50

(c) District Officer 986.96
Superintendent 1,070.56

(d) Fire Safety Assistants

EXISTING ARBITRATED TOTAL
TOTAL SAFETY NET WAGE
WAGE  ADJUSTMENT

$ $ $
Grade 1 459.96 16.00 475.96
Grade 2 507.63 16.00 523.63
Grade 3 579.98 16.00 595.98
Grade 4 610.48 16.00 626.48

(e) Fire Safety Assistants (O’Connor Workshops)
Grade 1 459.96 16.00 475.96
Grade 2 507.63 16.00 523.63

(3) The rates of pay in this Award include the second $8.00
per week Arbitrated Safety Net Adjustment payable under the
December, 1994 State Wage Decision. This second $8.00 per
week Arbitrated Safety Net Adjustment may be offset to the
extent of any wage increase payable since 1 November, 1991,
pursuant to enterprise agreements, consent awards or award
variations to give effect to enterprise agreements, insofar as
that wage increase has not previously been used to offset an
Arbitrated Safety Net Adjustment. Increases made under pre-
vious State Wage Case Principles or under the current
Statement of Principles, excepting those resulting from enter-
prise agreements, are not to be used to offset Arbitrated Safety
Net Adjustments.

(4) The total weekly wage for the ordinary hours of work as
defined in Clause 8.—Hours of Duty of this award, shall be
for all purposes of this award.

(5) The First Class Firefighter Level 2 is a trained firefighter
who has attained this level in the Brigade through the comple-
tion of the appropriate stage of the Modular Training
Programme designated by the “Australian Fire Competencies”
and implemented by the Brigade.

The First Class Firefighter Level 2 attains the skills compe-
tencies and qualifications described in this statement by a
combination of the W.A. Fire Brigades’ requirements under
the—

– Modular Training Programme (Theoretical and Prac-
tical Components);

– Drill Programme; and
– On-The-Job Training.

The firefighter at this level possesses the skill competency
and knowledge to perform the range of firefighting and rescue
duties including the operation of equipment required by the
Brigade. The firefighter is capable of performing duties within
the range of services provided by the Brigade and is familiar
with the administrative requirements of the Brigade.

Pursuant to the provisions of Clause 7.—Promotion of this
award, the Firefighter at this level is required to undertake
further studies towards completion of the Certificate in
Firefighting Operations II in order to be eligible for appoint-
ment to more senior positions.

The standards associated with the Certificate in Firefighting
Operations II are contained within the Australian Fire Com-
petencies Level 2.
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7.—PROMOTION
(1) Firefighters shall be eligible for promotion to a higher

class, subject to certification by the Chief Officer as compe-
tent and recommended for promotion, and subject to the
foregoing—

(a) Upon graduation, a Trainee Firefighter shall be pro-
moted to 3rd Class Firefighter.

(b) 3rd Class Firefighters shall progress to 2nd Class
after 1 year’s satisfactory service in 3rd Class and
successful completion of the training modules.

(c) 2nd Class Firefighters shall progress to 1st Class,
Level 1 after 1 year’s satisfactory service in 2nd Class
and successful completion of the training modules.

(d) 1st Class, Level 1 Firefighters shall progress to 1st
Class, Level 2 after 1 year’s satisfactory service and
successful completion of training modules.

(e) 1st Class, Level 2 Firefighters shall progress to 1st
Class, Level 3 after 1 year’s satisfactory service and
successful completion of the training modules.

(f) 1st Class, Level 3 Firefighters shall progress to Sen-
ior Firefighter after 1 year’s satisfactory service and
successful completion of the training modules.

(g) The Board may appoint any firefighter to the rank of
leading firefighter who has served not less than 5
years as a Senior Firefighter and who has passed the
qualifying course determined by the Board.

(2) Notwithstanding anything contained in subclause (1) of
this clause, for the purposes of transition to the new career
structure contained in Clause 6.—Wages, the following con-
ditions shall apply—

(a) A firefighter, who by virtue of Order No. 232 of 1990,
became a 1st Class, Level 3 Firefighter, shall not
progress to Senior Firefighter until 1st July, 1991 or
until he/she has completed 14 years’ service as a fire-
fighter whichever is the sooner.

(b) A firefighter, who by virtue of Order No. 232 of 1990,
became a 1st Class, Level 2 Firefighter, shall not
progress to 1st Class, Level 3 Firefighter until 1st
July, 1991 or until he/she has completed 7 years’ serv-
ice as a firefighter whichever is the sooner.

(c) A firefighter, who by virtue of Order No. 232 of 1990,
became a 1st Class, Level 1 Firefighter, shall not
progress to 1st Class, Level 2 Firefighter until 1st
July, 1991 or until he/she has completed 4 years’ serv-
ice whichever is the sooner.

(d) A firefighter, who by virtue of Order No. 232 of 1990,
became a 2nd Class Firefighter, shall progress to 1st
Class, Level 1 Firefighter 12 months from the date
of his/her appointment to the previous “C” Grade,
Level 3 classification.

(e) A firefighter, who by virtue of Order No. 232 of 1990,
became a 3rd Class Firefighter, shall progress to 2nd
Class, Level 1 Firefighter 12 months from the date
of his/her appointment to the previous “C” Grade,
Level 2 classification.

(f) A firefighter, who by virtue of Order No. 232 of 1990,
became a 3rd Class Firefighter, shall progress to 2nd
Class Firefighter on the 22nd day of March 1991.

(g) From the 1st July, 1991 progression through the wage
scale, shall be in accordance with subclause (1) of
this clause.

(3) Promotion to station officer rank shall be from qualified
firefighters in accordance with the procedures agreed between
the parties and laid down in Chief Officer’s Standing Orders.

(4) Promotion to officer ranks above that of station officer
shall be based on merit and in accordance with the procedures
agreed between the parties and laid down in Chief Officer’s
Standing Orders.

(5) A Fire Safety Assistant shall progress between grades in
accordance with the procedures agreed between the Parties
and laid down in Chief Officer’s Standing Orders.

8.—HOURS OF DUTY
(1) (a) The ordinary hours of work for shift employees, shall

be 42 per week to be worked in a system of shifts comprising

two consecutive day shifts, two consecutive night shifts fol-
lowed by four days off.

(b) The shifts shall be worked by four platoons known as the
“A”, “B”, “C” and “D” platoons.

(c) The ordinary daily hours of work shall be ten on day
shift and fourteen on night shift.

(d) The ordinary rostered hours of work prescribed in para-
graph (a) of this subclause, shall be paid in accordance with
Clause 35.—Formula for Calculation of Weekly Wages.

(e) Notwithstanding anything contained herein, an employee
may, for the efficient working of the service be required to
change from one platoon to another, provided that where the
employee works in excess of forty hours during the week in
which the change occurs, he/she shall be paid at overtime rates
for all such excess time.

(2) (a) Firefighters, Officers and the Fire Safety Assistants
assigned to day duties shall be required to work 38 hours per
week as part of their ordinary hours of work, spread over five
days per week, Monday to Friday, between 7.00 am and 6.00
pm. Employees assigned to day duties may be entitled to work
a nine day fortnight. The implementation of this provision shall
be by agreement between the parties.

(b) Notwithstanding the provisions of paragraph (a) hereof,
Firefighters and Officers may be required to work up to 40
hours per week as part of their ordinary hours of work, spread
over five days per week, Monday to Friday, between 7.00 am
and 6.00 pm.

(3) (a) An employee may be required for the purpose of train-
ing to work for 40 hours, Monday to Friday within the daily
spread of hours between 8.00 am and 6.00 pm. Such hours to
be limited to eight in any one day.

(b) Except in the case of a trainee firefighter or a firefighter
attending a Potential Officer Training Course, a training pe-
riod shall be limited to a period of one month, unless such
period shall be extended by agreement between the Board and
the union, or failing such agreement as determined by a Board
of Reference.

(4) Shift officers may be transferred or appointed to day du-
ties.

 (5) The meal break shall be as mutually agreed upon by the
parties to this award.

(6) An officer held back after his/her normal time of ceasing
duty, in order to maintain minimum staffing requirements, shall
be paid a minimum of one hour at overtime rates.

9.—PUBLIC HOLIDAYS
(1) Employees employed on day duties, shall be entitled to

leave without deduction of pay for all Public Service holi-
days, Public Holidays or the days observed in lieu thereof.

(2) Shift employees shall not be entitled to observe the Pub-
lic Holiday.

10.—ANNUAL LEAVE
(1) (a) Each employee employed in the classifications de-

scribed in Clause 6(2)(a), (b), and (c) of this award, shall be
entitled to 42 days annual leave on full pay for each year of
service.

(b) Each employee employed in the classifications described
in Clause 6(2)(d) of this award, shall be entitled to 28 days
annual leave on full pay for each year of service.

(2) (a) Notwithstanding subclause (1), the leave shall be
granted and taken on a roster, which may provide a greater or
lesser period of leave in any one year, as may be agreed be-
tween the union and the Board.

(b) The annual leave roster for shift employees shall incor-
porate the additional leave arising from the accumulation of
the average of two hours additional time worked each week in
accordance with the roster set out in Clause 8.—Hours of Duty
of this award. The annual accumulated leave and annual leave
shall be joined together and the leave roster shall provide for
32 days leave (exclusive of the days off provided for in Clause
8(1)(a) of this award) within each 208 day period.

(3) After one month’s continuous service in any year of serv-
ice, an employee whose employment terminates for reasons
other than misconduct, shall be entitled to a pro-rata allow-
ance for annual leave for each completed month of service in
that year of service.
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(4) Full pay for the purpose of this award means the amounts
set out in Clause 6.—Wages of this award.

11.—SICK LEAVE
(1) (a) An employee shall be entitled to payment for non

attendance on the ground of personal ill health for seven hours
pay for each completed month of service.

(b) Payment hereunder may be adjusted at the end of each
calendar year, or at the time the employee leaves the service
of the Board in the event of the employee being entitled by
service, subsequent to the sickness of a greater allowance than
that made at the time the sickness occurred.

(2) The unused portion of the entitlement prescribed in
subclause (1)(a) of this clause, shall be allowed to accumulate
an may be availed of in the next or any succeeding year.

(3) In order to acquire entitlement of payment in accordance
with this clause, the employee shall as soon as reasonably prac-
ticable, advise the Board of his/her inability to attend for work,
the nature of his/her illness or injury and the estimated dura-
tion of the absence. Provided that such advice other than in
extra/ordinary circumstances, shall be given to the Board within
24 hours of the commencement of the absence.

(4) No employee shall be entitled to the benefits of this clause
unless he/she produces proof to the satisfaction of the Board or
his/her representative of sickness provided the Board shall not
be entitled to a medical certificate for absence of less than three
consecutive working shifts unless the total of such absence ex-
ceeds five full or part shifts in any one accruing year. Consecutive
shifts shall also include the shifts immediately prior to and the
shifts immediately following the fours days off.

(5) (a) Subject to the provisions of this subclause, the provi-
sions of this clause also apply to an employee who suffers
personal ill health or injury during the time when he/she is
absent on annual leave and an employee may apply for and the
Board shall grant paid sick leave in place of paid annual leave.

(b) Application for replacement shall be made within seven
days of resuming work and then only if the employee was
confined to his/her place or residence or a hospital as a result
of his/her personal ill health or injury for a period of seven
consecutive days or more and he/she produces a certificate
from a registered medical practitioner that he/she was so con-
fined. Provided that the provisions of this paragraph do not
relieve the employee of the obligation to advise the Board in
accordance with subclause (3) of this clause if he/she is un-
able to attend for work on the working day next following his/
her annual leave.

(c) Replacement of paid annual leave by paid sick leave shall
not exceed the period of paid sick leave to which the employee
was entitled at the time he/she proceeded on annual leave and
shall not be made with respect to fraction of a day.

(d) Where paid sick leave has been granted by the Board in
accordance with paragraph (a), (b) and (c) of this subclause,
that portion of the annual leave equivalent to the paid sick
leave is hereby replaced by the paid sick leave and the re-
placed annual leave may be taken at another time mutually
agreed to by the Board and the employee or, failing agree-
ment, shall be added to the employee’s next period of annual
leave, or if termination occurs before then be paid for in ac-
cordance with the provisions of subclause (3) of Clause
10.—Annual Leave of this award.

(e) Payment for replaced annual leave shall be at the rate of
wage applicable at the time the leave is subsequently taken, as
provided in sub-clause (4) of Clause 10.—Annual Leave of
this award.

(6) The provision of this clause with respect to payment does
not apply to employees who are entitled to payment under the
Workers’ Compensation Act, or to employee’s whose injury
or illness is the result of the employee’s own neglect or mis-
conduct, or where the employee does not notify the Board of
his/her sickness in accordance with sub-clause (3) of this clause.

12.—LONG SERVICE LEAVE
(1) Every employee shall be credited with a period of 13

weeks’ long service leave for and on the completion of each of
the consecutive periods of continuous service as follows—for
the first 10 years, and thereafter for each period of 7 years.

(a) Long service leave shall be granted solely for recu-
perative purposes.

(b) No employee shall undertake during long service
leave, without the consent of the Board, any form of
employment for hire or reward. Any contravention
of this condition shall render the employee liable to
dismissal.

(2) Continuous Service
For the purposes of this section, continuous service shall be

deemed to include—
(a) Absence on annual leave or public holidays.
(b) Absence on paid sick leave.
(c) Absence on approved sick leave without pay except

that portion of continuous absence which exceeds 3
months.

(d) Absence on workers compensation except that por-
tion of a continuous absence which exceed 6 months.

(e) Absence on approved leave without pay, other than
sick leave without pay, not exceeding an aggregate
of 2 weeks in any qualifying period.

(f) Absence on approved military service leave.
 (3) Continuous service shall be deemed not to include—

(a) Absence on long service leave which accrues prior
to 11th May, 1979.

(b) Service prior to 11th May, 1979 where the employee
was less than 18 years of age.

(4) Granting of Leave
(a) The day on which an employee shall commence his/

her long service leave, shall be solely at the conven-
ience of the Board provided that the Board, as far as
possible and having regard to the relief available and
other factors, grant such leave in the order of prior-
ity of length of continuous service.

(b) Wherever possible, not less than 1 month’s notice,
shall be given to an employee of the date on which
his/her long service leave shall commence.

(5) Aims of Allocating Leave Periods
(a) To allocate long service leave to staff in order of due

date priority and within reasonable close proximity
to the date of entitlement.

(b) To ensure that, as far as is practicable, the seasonal
quarterly periods during which long service leave is
taken are equally distributed.

(c) To advise staff of long service leave allocations as
early as possible to enable staff to preplan and make
early bookings.

(d) To permit staff to exchange leave periods within rea-
sonable practicable limits.

(6) Rostering Procedure
(a) In order to allow 91 days’ long service leave to all

staff, the following starting and finishing dates will
apply—

1st Quarter: 91 days (13 weeks)
2 July-30 September, inclusive

2nd Quarter: 91 days (13 weeks)
1 October-30 December,
inclusive

3rd Quarter: 91 days (13 weeks)
1 January-1 April, inclusive

4th Quarter: 91 days (13 weeks)
2 April-1 July, inclusive

(7) Provisional Long Service Leave Rosters
A provisional roster will be published by 31 December each

year showing provisional allocations for both officers and fire-
fighters for the year commencing 1 July, 18 months later.

(8) Final Long Service Leave Rosters
The final long service leave roster showing final approved

allocations, will be published by 1 May each year for the fol-
lowing twelve months commencing 1 July, 2 months later.

(9) Exchange of Long Service Leave
(a) Exchanges of long service leave periods between staff

listed on the provisional rosters will be permitted
subject to the following conditions—

(i) Long service leave is not to commence earlier
than 6 months before due date.
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(ii) Applications for exchange of long service
leave periods must be in writing to the Chief
Officer.

(b) No changes to a provisional roster will be accepted
later than 31 March, approximately 15 months after
the publication of the provisional roster. That is to
say—

(i) Exchanges within the same provisional roster
are open for approximately 15 months from
publication.

(ii) Exchanges between two successive provisional
rosters are open for approximately 3 months
from publication of the second provisional
roster.

(10) Roster Allocations Due to Promotion
(a) Firefighters promoted to station officer rank will be

required to change long service leave rosters. This
will have the effect of cancelling any leave period
allocated under the firefighters roster.

(b) Where a long service leave period has been allocated
under the firefighters roster, the newly appointed
officer will be listed in due date priority on the earli-
est available roster. Consideration, however, will be
given to written applications to retain a long service
leave period allocated under the firefighters roster
prior to promotion should satisfactory proof of prior
arrangements or bookings be furnished.

(11) Public Holidays
Any public holidays occurring during the period in which

an employee is on long service leave, shall be calculated as
portion of the long service leave, and extra days in lieu thereof,
shall not be granted.

(12) Sickness or Accident
(a) Where an employee, through personal ill health, is

confined to their place of residence or a hospital for
a continuous period of 14 days or more during any
period of long service leave taken after 10 May, 1979
and the confinement is certified by a medical practi-
tioner, such period shall be considered sick leave and
deducted from any such sick leave credits as are avail-
able to the employee, and any amount of time so
deducted shall be given as additional long service
leave at a time convenient to the Chief Officer.

(b) Where an employee is sick or disabled through an
accident on the day, he/she should have resumed duty
after long service leave, he/she shall, subject to the
production of a medical certificate, be treated as ab-
sent on sick leave as from such date.

(13) Accumulation of Leave
(a) Employees over the age of 55 years may, by written

application to the Chief Officer, apply for permis-
sion to accumulate two periods of long service leave.

(b) Such applications shall be submitted as early as pos-
sible and shall not be considered unless reasonable
notice is given.

(14) Payment for Leave Credited as Due
(a) An employee may, on commencing long service

leave, be paid his/her salary or wages in advance, at
his/her permanent classified rate of pay, for a period
equivalent to the leave taken.

(b) An employee who retires at the age of 60, or at any
time thereafter up to the age of 65, or who retires on
account of incapacity due to old age, or through ill
health, or the result of an accident, shall be paid for
long service leave as credited.

(c) An employee who resigns other than to escape dis-
missal, shall be paid for any long service leave as
credited.

(d) An employee who is dismissed, or who resigns in
order to escape dismissal, shall be entitled to pay-
ment for any long service leave credited as due to
him/her prior to the date of the offence for which he/
she was dismissed or resigned in order to escape dis-
missal.

(15) Pro-Rata Leave on Retirement
(a) Where an employee retires or is retired under the

circumstances mentioned in this clause and has
served continuously for at least 12 months next be-
fore such retirement, such employee shall be paid
(in addition to any complete periods of long service
leave credited as due) for pro-rata long service leave
to the date of retirement.

(b) Provided that, where the employee has any complete
period of long service leave credited as due to them,
the employee shall, if required so to do by the Board,
take such complete period of long service leave be-
fore the employee reaches the date due for retirement,
and thereafter such employee shall be entitled under
this regulation to payment only of pro-rata long serv-
ice leave equivalent in respect to that service in
relation to which the employee has not been credited
with a complete period of long service leave.

(c) Subject to the provisions of this clause, any employee
who is retired for any reason other than misconduct
or unsatisfactory service, shall be paid for long serv-
ice leave pro-rata to the date of retirement.

(16) Payment on Death of an Employee
(a) Where a deceased employee does not leave a depend-

ent or dependants, payment for long service leave as
credited due to the employee, shall be made to the
deceased employee’s estate.

(b) Where a deceased employee does leave a dependent
or dependants, payment for long service leave as cred-
ited due to the employee, shall be made to the
dependent or dependants.

(c) In addition, where a deceased employee does leave
a dependent or dependants, and he/she had served
continuously for at least twelve months next before
his/her death, payment for pro-rata long service leave
to the date of death, shall be made to the dependent
or dependants.

(d) For the purpose of the Fire Brigades Regulations
1943, a dependent shall mean the deceased employ-
ee’s spouse or children, mother, father, invalid sister
or brother who were dependent upon the employee.

(e) Where there are two or more dependants as afore-
said, the Board may distribute the payment for long
service leave in such manner as it thinks fit.

(17) Board’s Superannuation Contributions
Notwithstanding anything contained in the Fire Brigades

(Superannuation Fund) Regulations 1977, as in force from time
to time, the Board shall not be liable to contribute for superan-
nuation benefits in respect of long service leave lump sum
payments made on the death, resignation, retirement or dis-
missal of an employee.

(18) Deductions Through Pay Sheets
Where payment for long service leave is made in a lump

sum covering a specific period, the usual weekly deductions
from the employee’s salary or wages (such as for superannua-
tion, assurance, taxation, etc) shall be deducted therefrom in a
lump sum to cover a similar period.

(19) An employee may, at his/her request and with the agree-
ment of the employer, be absent from duty on long service
leave for a period of 26 weeks in respect of each credited pe-
riod of 13 weeks long service leave provided that the
employee’s entitlement to payment shall remain unchanged at
13 weeks wages at his/her permanent classified rate of pay
whether paid in advance of the leave or at regular intervals
during the leave.

13.—COMPASSIONATE LEAVE
(1) An employee, other than a casual employee, shall on the

death within Australia of a wife, husband, father, mother, fa-
ther-in-law, mother-in-law, brother, sister, child or step-child,
be entitled, on notice, to leave up to and including the day of
the funeral of such relation and such leave, shall be without
deduction of pay for a period not exceeding the number of
hours worked by the employee in two ordinary working days.
Proof of such death shall be furnished by the employee to the
satisfaction of his/her employer.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 211377 W.A.I.G.

(2) Payment in respect of compassionate leave is to be made
only where the employee otherwise would have been on duty
and shall not be granted in any case where the employee con-
cerned, would have been off duty in accordance with the roster,
or on long service leave, annual leave, sick leave, employees’
compensation, leave without pay or on a public holiday.

(3) For the purpose of this clause, the words “wife” and “hus-
band” shall include a person who lives with the employee as a
de facto wife or husband.

(4) Nothing in this clause shall diminish the existing arrange-
ments relating to the granting of paid leave for compassionate
leave.

14.—OVERTIME
(1) (a) Except as otherwise provided herein, any work done

outside the hours prescribed in Clause 8.—Hours of Duty of
this Award, shall be deemed to be overtime and shall be paid
for at the rate of double time.

(b) Notwithstanding the provisions of paragraph (a) hereof,
Fire Safety Assistants employed in the Extinguisher and Hose
Service Branch shall be paid overtime in accordance with the
following—

(i) All time worked outside of ordinary working hours
shall be paid for at the rate of time and a half for the
first two hours and double time thereafter.

(ii) Work done on Saturdays after 12.00 noon or on Sun-
days shall be paid for at the rate of double time.

(iii) Work done on any day prescribed as a public holi-
day shall be paid for at the rate of double time and
one half.

(2) In the event that a firefighter is required to stay on duty
because of failure on the part of his/her relief to relieve him/
her at the due time, the firefighter shall receive a minimum
payment of one hour but only if no relief is provided within 15
minutes of the usual finishing time.

(3) The Board may require any employee to work reason-
able overtime at overtime rates, and such employee shall work
overtime in accordance with such requirements.

(4) Employees, when off duty but available, may be recalled
to attend either a fire call or other duty.

An employee, when off duty and recalled to attend a fire
call or other duty under this paragraph, shall be paid a mini-
mum of 3 hours at overtime rates. Provided that the employee
reports for duty within 30 minutes of being called, the em-
ployee shall be paid from the time of receiving the call until
such time as the employee signs off duty at the fire station.

(5) Employees on day duties staff may be paid an allowance
in lieu of overtime, and such overtime allowance shall be de-
termined by agreement between the parties.

In the event of the parties failing to agree what allowance
should be paid, the matter may be referred to a Board of Ref-
erence for determination.

(6) Notwithstanding the provisions of this clause, the par-
ties to this award may reach an agreement that a particular
officer or group of officers will be allowed to take time off in
lieu of payment for overtime worked, in which case, the time
allowed, shall be calculated by dividing the overtime payment
that would otherwise be made by the hourly rate of the em-
ployee.

(7) Where an employee has not been notified the day previ-
ous or earlier that he/she will be required to work overtime,
the Board shall ensure that employees who work such over-
time in excess of two hours, shall be provided with any of the
meals occurring during such overtime or be paid an average of
$6.50 for such meals as are provided by this award.

Adjustments to the allowance shall be made in accordance
with movements in the Public Service General Conditions of
Service and Allowances Award—No. PSA A 4 of 1989 and
shall operate from the same date as the variations to that award.

(8) Notwithstanding anything else in this clause, an employee
required to hold back, shall receive the following meal allow-
ances—

(a) Day shift hold back following a night shift—
(i) If held back until between 1000 and 1200

hours—1 meal.

(ii) If held back until after 1300 hours—2 meals.
(iii) If held back for a full day is followed by a

rostered night shift—3 meals.
(b) Night shift hold back following a day shift—

(i) If held back until after 2000 hours—1 meal.
(ii) If held back for a full night shift followed by a

rostered day shift—3 meals.
(c) Where a hold back extends beyond one shift, each

hold back shift or part of a shift, shall stand alone for
the purposes of calculating meal allowances.

 (9) Notwithstanding anything else in this clause, an em-
ployee who is called back to duty, shall receive the following
meal allowances—

(a) Day shift call back during days off duty, if reporting
no later than 1200 hours—1 meal.

(b) Day shift call back following by a rostered night shift.
(i) If reporting no later than 1200 hours—2 meals.

(ii) If reporting after 1200 hours—1 meal.
(c) Night shift call back during days off duty.

(i) If reporting no later than 2000 hours—1 meal.
(d) Night shift call back followed by a rostered day shift.

(i) If reporting no later than 2000 hours—3 meals.
(ii) If reporting after 2000 hours—2 meals.

(e) Where a call back extends beyond one shift, each
call back shift or part of a shift, shall stand alone for
the purpose of calculating meal allowances.

15.—HIGHER DUTIES
(1) An employee relieving an employee at a higher rank for

one or more shifts/days shall be paid the rate of pay applicable
to the higher rank.

(2) Leading or Senior Firefighters who have successfully
completed the appropriate training program as agreed between
the parties to this Award may relieve a Station Officer on other
than primary response fire appliances.

16.—SPECIAL DUTIES
(1) Station officers assigned to a day duty position to under-

take Special Administrative duties shall be paid an allowance
equivalent to 6% of the top station officer total weekly wage.

(2) The allowance prescribed in subclause (1) shall only be
payable for the duration of the appointment of the station of-
ficer to a day duties position.

(3) The allowance prescribed in subclause (1) of this clause
shall be paid in lieu of the following allowances;

(a) Training Wing Overtime allowance
(b) Travel allowance
(c) Fares
(d) Higher Duties allowance to District Officers

(4) Station officers who relieve in a substantive day duty
District Officer position shall be paid a higher duty allowance
and shall not be eligible for the allowance as prescribed by
this subclause.

(5) Firefighters assigned to a day duty position to under-
taken special administrative duties shall be paid an allowance
equivalent to 6% of their total weekly wage for the duration of
their assignment to special duties.

17.—OUTSIDE DUTIES
Other than firefighting duties, an employee covered by this

award shall not be required to perform duties outside of the
Station when the ambient temperature has reached 38 degrees
celsius. During the period that the temperature reached or ex-
ceeds that level, employees may only be required to carry out
internal station duties and to respond to fire calls.

Employees covered by this award, shall not be required to
perform outside duties other than attending fire calls in peri-
ods of rain.

18.—SPECIAL CONDITIONS
(1) Cleaning After Fire Call: If necessary, reasonable time

not exceeding 30 minutes shall be allowed to an employee for
cleaning (including any changing in connection therewith) after
the completion of duties on the return from a fire call and
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prior to leaving the station provided that he/she shall see that
the time of his/her departure from the station is recorded in the
occurrence book, and also, that he/she submits a claim on the
form provided for the purpose.

(2) Wet Clothing: Where possible, an opportunity shall be
given to an employee to change into dry clothing, where his/
her uniform has become wet.

(3) Operations Centre Duty: Operations Centre duties shall
be performed by firefighters as directed by the Chief Officer.

19.—ON CALL ALLOWANCE
(1) (a) An employee who is authorised in writing by the

Chief Officer to meet the conditions required of being “on
call” during periods off duty, shall be paid an allowance in
accordance with the rates provided in Clause 19.—Overtime
Allowance of the Public Service General Conditions of Serv-
ice and Allowances Award—No. PSA A 4 of 1989.

(b) Provided that payment in accordance with paragraph (a),
shall not be made with respect to any period for which pay-
ment is made in accordance with the provisions of Clause
14.—Overtime of this award when the employee is recalled to
work.

(2) For the purpose of this clause, “on call” shall mean an
instruction to an employee rostered to remain at the employ-
ee’s residence or to otherwise be immediately contactable by
telephone or paging system, outside the employee’s normal
hours of duty in case of a call out requiring an immediate re-
turn to duty.

(3) Where an employee rostered for “on call” is recalled for
duty during the period for which they are on call, then they
shall receive payment for hours worked in accordance with
Clause 14.

(4) Time spent in travelling to and from the place of duty,
where the employee rostered is actually recalled to duty, shall
be included with actual duty performed for the purpose of
overtime payment.

(5) The entitlement to allowances provided for by this clause
will be administered in accordance with the relevant circular
of the Chief Officer of the Fire Brigades Board.

(6) The provisions of this clause do not apply to employees
employed in the classifications described in paragraph (c) of
subclause (2) of Clause 6.—Wages of this award when enti-
tled to receive payment in accordance with the provisions of
Clause 19A.—Availability After Hours Contract of this award.

19A.—AVAILABILITY AFTER HOURS CONTACT
(1) (a) The provisions of this clause apply to employees

employed in the classifications described in paragraph (c) of
subclause (2) of Clause 6.—Wages of this award.

(b) For the purposes of this clause “on call” shall mean a
written instruction by the Chief Officer to an employee rostered
to remain at the employee’s residence or to otherwise be im-
mediately contactable by telephone or by paging system outside
the employee’s normal hours of duty in case of a call out re-
quiring an immediate return to duty.

(c) For the purposes of this clause “availability” shall mean
a written instruction by the Chief Officer to an employee to
remain contactable but not necessarily in immediate proxim-
ity to a telephone or paging system, outside the employee’s
normal hours of duty and be available at all such times for
recall to duty.

(2) (a) An employee instructed to be on call in accordance
with paragraph (b) of subclause (1) of this clause shall be paid
an allowance equal to six hours at the employee’s normal hourly
rate for each week so rostered.

(b) An employee instructed to be on call in accordance with
paragraph (c) of subclause (1) of this clause shall be paid an
allowance equal to three hours at the employee’s normal hourly
rate for each week so rostered.

(c) Provided that payment in accordance with paragraphs
(a) and (b) of this subclause shall not be made with respect to
any period for which payment is made in accordance with the
provisions of Clause 14.—Overtime of this award when the
employee is recalled to work.

(3) Where an employee rostered for on call or availability is
recalled for duty during the period for which the employee is
on call or available, then the employee shall receive payment

for hours worked in accordance with Clause 14.—Overtime
of this award.

(4) Time spent in travelling to and from the place of duty,
where the employee rostered is actually recalled to duty, shall
be included with actual duty performed for the purpose of
overtime payment.

20.—TRANSFERS
(1) Where an employee is transferred and incurs expenses in

the areas referred to in paragraph (b) of subclause (2) of this
clause as a result of that transfer then the employee shall be
granted a disturbance allowance and shall be reimbursed by
the department the actual expenditure incurred upon produc-
tion of receipts or such other evidence as may be required.

(2) The disturbance allowance shall include—
(a) Costs incurred for telephone installation at the em-

ployee’s new residence provided that the cost of
telephone installation shall be reimbursed only where
a telephone was installed at the employee’s former
residence including departmental accommodation.

(b) Costs incurred with the connection or reconnection
of services to the employee’s household including
departmental accommodation for water, gas or elec-
tricity.

(3) When an employee is transferred in the public interest,
or in the ordinary course of promotion or transfer, or on ac-
count of illness due to causes over which the employee has no
control, the employee shall be reimbursed—

(a) The actual reasonable cost of conveyance of the
employee and dependants.

(b) The actual cost (including insurance) of the convey-
ance of an employee’s household furniture, effects
and appliances up to a maximum volume of 35 cubic
metres, provided that a larger volume may be ap-
proved by the Board.

(c) An allowance of $477.00 for accelerated deprecia-
tion and extra wear and tear on furniture, effects and
appliances for each occasion that an employee is re-
quired to transport his/her furniture, effects and
appliances provided that the Chief Executive Officer
is satisfied that the value of household furniture, ef-
fects and appliances moved by the employee is at
least $2,854.00.

(d) (i) Subject to (ii) and (iii) hereof where an em-
ployee is transferred to government owned or
private rental accommodation, where furniture
is provided, and as a consequence the em-
ployee is obliged to store furniture, the
employee shall be reimbursed the actual cost
of such storage up to the maximum allowance
prescribed from time to time in the Public
Service General Conditions of Service and Al-
lowances Award—No. PSA A 4 of 1989; and
with the operative date for such allowance for
the purposes of this provision to be the same
as that set for the allowance in that Award.

(ii) Actual cost shall be deemed to include the pre-
mium for adequate insurance coverage for the
value of the furniture stored.

(iii) The allowance pursuant to this paragraph shall
not be paid for a period in excess of four years
without the approval of the Chief Officer.

(4) An employee who is tranferred solely at his/her own re-
quest or on account of misconduct must bear the whole cost of
removal unless otherwise determined by the Board prior to
removal.

(5) The employee shall, before removal is undertaken, ob-
tain quotes from at least two carriers which shall be submitted
to the Board who may authorise the acceptance of the more
suitable.

21.—STANDBY
A shift employee may be permitted to change their rostered

shift with the approval of the Officer in Charge, provided that
an equally qualified substitute is arranged to perform that shift.

Procedures governing standby shall be agreed to by the par-
ties and laid down in the Chief Officer’s Standing Orders.
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22.—TRAVELLING ON BRIGADE BUSINESS
Subject to subclause (2) of Clause 23.—Relieving of this

Award, an employee who travels on official business shall be
reimbursed all reasonable expenses in accordance with the
provisions of Clause 5.—Travelling Allowance of the Public
Service General Conditions of Service and Allowances
Award—No. PSA A 4 of 1989.

23.—RELIEVING
(1) COUNTRY
An employee required to relieve at a country station, shall

be entitled to—
(a) (i) Subject to (ii) hereof, payment of an allow-

ance for each day of the period of relief at the
rate prescribed in Item (5) of Column A of
Schedule I of the Public Service Award 1992.
For the purpose of this clause, the nights im-
mediately preceding and following the period
of relief, shall be included.

(ii) The entitlement to the allowance provided for
in (i) hereof shall only arise on days during
the relief period when the officer, as a conse-
quence of those relieving duties, does not
reside at his/her home and is fully responsible
for their own accommodation, meals and in-
cidental expenses and hotel and motel
accommodation is utilised.

(iii) Where the employee is fully responsible for
his/her own accommodation, meals and inci-
dental expenses and other than hotel or motel
accommodation is utilised, reimbursement
shall be in accordance with rates prescribed in
Column A, Item (9) of Schedule I of the Pub-
lic Service Award 1992.

(iv) Where, subject to agreement between the em-
ployer and employee concerned and to (vi)
hereof the employee is provided with accom-
modation only, reimbursement shall be in
accordance with the rate prescribed in Item
(12) of Column A of Schedule I of the Public
Service Award 1992.

(v) Where, subject to agreement between the em-
ployer and employee concerned and to (vi)
hereof the employee is provided with accom-
modation and meals, reimbursement shall be
in accordance with the rate prescribed in Item
(1) of Column A of Schedule I of the Public
Service Award 1992.

(vi) The standard of any accommodation provided
by the employer shall be subject to annual en-
dorsement by the union before it is utilised for
the purposes of (iv) and (v) hereof; provided
that such endorsement shall not be unreason-
ably withheld by the union.

(b) Payment for reasonable travel costs by train, or if
not available by bus, to and from the country station.

(c) Time off in lieu of time spent travelling in an em-
ployee’s own time to and from the country station.
The Schedule for such travelling time to be laid down
in Chief Officer’s Standing Orders.

(2) METROPOLITAN
An employee required to relieve at another station other than

their usual station, shall be paid in addition to any other allow-
ances payable for such relief, as per the following
circumstances and rates.

(a) Where notification of the requirement to relieve is
made before the employee attends for work at their
usual station, payment shall be made for the use by
the employee of their own vehicle for any additional
distance travelled in attending for, or returning from
work at their usual station. Payment for the use of
the employees vehicle under the circumstances set
out in this paragraph shall be at the rate set out in
column 1, “Over 2600 cc” for ‘Rest of State’ of
Schedule F, Motor Vehicle Allowance of the Public
Service Award 1992 as varied from time to time or
any award made in substitution of that award.

For the purposes of this subclause “Additional dis-
tance” means the kilometres an employee travels that
are in excess of the distance normally travelled from
their home address to their usual station.

(b) Where notification of the requirement to relieve is
not made before the employee attends for work at
their usual station, or the employee is required to
travel to their usual station to collect personal pro-
tective equipment, payment shall be made for the
use by the employee of their own vehicle for the dis-
tance travelled in attending for the relief duties and
for returning from relief duties on all cases. Payment
for the use of the employees vehicle under the cir-
cumstances set out in this paragraph shall be at double
the rate set out in Column 1, “Over 2600cc” for ‘Rest
of State’ of Schedule F, Motor Vehicle Allowance of
the Public Service award 1992 as varied from time
to time or any award made in substitution of that
award.
For the purposes of this paragraph, the distance trav-
elled shall be calculated by measuring the distance
in kilometres from the employees usual station to
the station requiring the relief and return by the most
direct available route.

(c) Staff who have not been advised prior to reporting
that they are required to perform a relief, (away from
their usual station) shall be paid a meal allowance,
unless the relief period terminates prior to 1200 hours
or commences after the midday or evening meal has
been taken.
Where an employee has received notification of the
requirement to perform a relief prior to reporting to
their usual station, they shall not be entitled to a meal
allowance.
Adjustments to the meal allowance shall be made in
accordance with movements in the Public Service
award 1992 as varied from time to time or any award
made in substitution of that award.

(d) Where an employee performing a metropolitan re-
lief, for which there has been no prior notification, is
provided with transport by the employer, they shall
not be entitled to the rates prescribed in subclauses
(a) and (b) of this subclause.

(e) Where an employee is directed to undertake a relief
in excess of one shift they shall report directly to the
relief station in accordance with the provisions of
the Relieving Policy as agreed between the parties
to this award and contained in Chief Officer’s Stand-
ing Orders.
The parties agree to review the Relieving Policy on
an as required basis and that they will not unreason-
ably withhold consent to changes to the Relieving
Policy necessitated by on-going operational change.

(f) For the purposes of this clause the term “usual sta-
tion”, means the employees designated station to
which, under normal circumstances they would re-
port.

(g) For the purposes of this clause calculation of dis-
tance shall be made using the computerised GIS
system. The Staff Deployment Officer shall be re-
sponsible for the calculation of such distances using
the current home address as supplied by the affected
staff member.

24.—COUNTRY SERVICE
(1) District Allowance: An employee shall be entitled to a

district allowance in accordance with the provisions of Clause
16 of the Public Service General Conditions of Service and
Allowances Award—No. PSA A 4 of 1989.

(2) In addition to the rates prescribed in Clause 6(2)(b) of
this award—

Station Officers at Albany, Bunbury, Geraldton,
Kalgoorlie/Boulder and Northam, shall be paid an allow-
ance of $11.25 per week.
The District Officer at Kalgoorlie shall be paid an allow-
ance of $16.75.
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(3) Notwithstanding the provisions of subclause (2) of this
clause, an Officer shall not by reason only of the allowance
therein prescribed, be deemed to be senior to an Officer of
similar rank for the purpose of promotion to a position of higher
classification.

(4) Where an Officer at a country fire station is required to
work on a Saturday or Sunday because of the absence of a rostered
firefighter, such time necessarily worked shall be in addition to
his/her ordinary hours of duty, and paid for as overtime.

(5) Officers at country fire stations shall attend calls when
off duty but rostered for availability duty.

(6) (a) All officers in charge of fire stations where only one
Officer is for the time being stationed, shall be relieved by an
officer for annual leave, long service leave and sick leave, if
extended beyond 5 days.

(b) At all other times, the Leading Firefighter or the person
acting as such, shall take charge in the absence of a Station
Officer. Provided always that, except in an emergency, a Fire-
fighter shall not be held back to maintain the shift strength.

(7) Country officers who are provided with quarters by the
Board, shall pay a weekly rental of an amount as agreed upon
between the union and the Board. Such amount shall be de-
ducted weekly from the salary of the officer concerned.

25.—ACCIDENT PAY
Full pay shall be paid for accidents on duty whether occa-

sioned incidental to a fire call or not.

26.—UNIFORMS
All uniforms, as required, shall be supplied by the Board.

27.—PAYMENT OF WAGES
Wages shall be paid weekly by warrant into banks, building

societies, credit unions or similar institutions at the election of
the employee.

28.—MATERNITY LEAVE
(1) A pregnant employee shall, not later than ten weeks be-

fore the expected date of birth make application to the Chief
Officer for maternity leave for a period not exceeding twelve
months. Every application for maternity leave shall be sup-
ported by the certificate of a registered medical practitioner
and such certificate shall indicate the expected date of birth.

(2) The Chief Officer may grant the employee up to twelve
months maternity leave. Subject to subclause (3) of this clause,
the minimum period of absence on maternity leave shall com-
mence six weeks before the expected date of birth or such
other time as may be expressly approved by the Chief Officer
with adequate medical evidence and end six weeks after the
day on which the birth has taken place.

(3) An employee may apply to the Chief Officer to resume
duty within the six weeks after the day on which the birth has
taken place and the Chief Officer may approve the application
provided the application is supported by the certificate of a
registered medical practitioner indicating that the employee is
fit to resume duty.

(4) An employee may at any time whilst she is absent from
duty on maternity leave, make application to extend or reduce
the period referred to in the original application, but so that
the amended period complies with the requirements of
subclauses (2) and (3) of this clause and the Chief Officer may
grant permission in accordance with the amended application.

(5) Nothing contained in this clause prevents the granting of
accrued annual leave or long service leave to an employee in
respect of the whole or any part of the period referred to in
subclause (2) of this clause.

(6) Except by reason of the granting of accrued annual leave
or long service leave, an employee is not entitled to salary in
respect of the period of absence from duty permitted in ac-
cordance with this Clause.

(7) Absence of an employee which has been permitted in
accordance with the provisions of this clause, shall not be
deemed absent on sick leave.

(8) A pregnant employee who has not applied for leave in
accordance with the provisions of this clause, shall (unless
express approval of the Executive Chairman has been given
for continued employment), be deemed to have resigned from
the Fire Brigade six weeks before the date of birth.

29.—TRADE UNION TRAINING LEAVE
(1) Subject to the provisions of this clause—

(a) The Board shall grant paid leave of absence to em-
ployees who are nominated by their union to attend
short courses conducted by the Australian Trade
Union Training Authority.

(b) Paid leave of absence shall also be granted to attend
similar courses or seminars as from time to time ap-
proved by agreement between the parties.

(2) An employee shall be granted up to a maximum of five
days paid leave per calendar year for Trade Union Training or
similar courses or seminars as approved. However, leave of
absence in excess of 5 days and up to 10 days may be granted
in any one calendar year provided that the total leave being
granted in that year and in the subsequent year, does not ex-
ceed 10 days.

(3) Where a public holiday or accrued rostered day off (in-
cluding an accrued rostered day off as a result of working a 38
hour week) falls during the duration of a course, a day off in
lieu of that day will not be granted.

(4) Subject to subclause (3) of this clause, shift employees
attending a course shall be deemed to have worked the shifts
they would have worked had leave not been taken to attend
the course.

(5) The granting of leave pursuant to the provisions of
subclause (1) of this clause is subject to the operation of the
Board not being unduly affected and to the convenience of the
Board.

(6) (a) Any application by an employee shall be submitted
to the Board for approval at least 4 weeks before the com-
mencement of the course, provided that the Board may agree
to a lesser period of notice.

(b) All applications for leave shall be accompanied by a state-
ment from the union indicating that the employee has been
nominated for the course. The application shall provide de-
tails as to the subject, commencement date, length of course,
venue and the authority which is conducting the course.

(7) A qualifying period of 12 months employment shall be
served before an employee is eligible to attend courses or semi-
nars of more than a half day duration. An employer may, where
special circumstances exist, approve an application to attend a
course or seminar where an employee has less than 12 months
service.

(8) (a) The Board shall not be liable for any expenses asso-
ciated with an employee’s attendance at Trade Union Training
Courses.

(b) Leave of absence granted under this clause shall include
any necessary travelling time in normal working hours imme-
diately before or after the course.

30.—LEAVE TO ATTEND UNION BUSINESS
(1) (a) The Board shall grant paid leave during ordinary

working hours to an employee—
(i) Who is required to give evidence before any Indus-

trial Tribunal.
(ii) Who, as a union nominated representative of the

employees is required to attend negotiations and/or
conferences between the union and the Board;

(iii) When prior agreement between the union and em-
ployer has been reached for the employee to attend
official union meetings, preliminary to negotiations
or industrial hearings.

(iv) Who, as a union nominated representative of the
employees is required to attend joint Union/Manage-
ment consultative committees or working parties.

(b) The granting of leave pursuant to subclause (1) of this
clause, shall only be approved—

(i) Where an application for leave has been submitted
by an employee a reasonable time in advance.

(ii) For the minimum period necessary to enable the un-
ion business to be conducted or evidence to be given.

(iii) For those employees whose attendance is essential.
(iv) When the operation of the the Board is not being

unduly affected and the convenience of the Board
impaired.
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(2) (a) Leave of absence will be granted at the ordinary rate
of pay.

(b) The Board shall not be liable for any expenses associ-
ated with an employee attending to union business.

(c) Leave of absence granted under this clause shall include
any necessary travelling time in normal working hours.

(3) (a) Nothing in this clause shall diminish the existing ar-
rangements relating to the granting of paid leave for union
business.

(b) An employee shall not be entitled to paid leave to attend
union business other than as prescribed by this clause.

(c) The provisions of this clause shall not apply to special
arrangements made between the parties which provide for
unpaid leave for employees to conduct union business.

(4) The provisions of this clause shall not apply when an
employee is absent from work without the approval of the
Board.

31.—DEDUCTION OF UNION SUBSCRIPTIONS
(1) The Board shall deduct normal subscriptions as equal

amounts each pay period.
(2) Payroll Deduction Authority forms shall be completed

by employees. Where the Board requires a standard procura-
tion form, that form shall be used.

(3) Where required by the Board or union, the Union Secre-
tary, or person acting in his/her stead, shall countersign all
forms and forward them to the Board’s paymaster.

(4) (a) The Board shall commence deduction of subscrip-
tions from the first pay period following receipt of a completed
Payroll Deduction Authority form and continue deducting
throughout the employee’s period of employment, except as
provided in subclause (5) of this clause or until the Authority
is cancelled in writing by the employee.

(b) Where the Payroll Deduction Authority form authorises
the Board to deduct union subscriptions in accordance with
the Rules of the Union, the Union shall notify the Board in
writing of the level of union subscription to be deducted. The
Board shall implement any change to union subscriptions no
later than one month after being notified by the union except
where the union nominates a later date.

(5) (a) The collection of any nomination fee, arrears, levies
or fines are not the responsibility of the Board.

(b) Where a deduction is not made from an employees pay
period, either inadvertently or as a result of an employee not
being entitled to wages sufficient to cover the subscription, it
shall be the employee’s responsibility to settle the outstanding
amount with the union direct.

(6) The Board shall not make any deduction of subscrip-
tions from an employee’s termination pay on termination of
service, other than normal deductions for the preceding pay
period.

(7) The Board shall forward contributions deducted, together
with supporting documentation, to the Union party to this award
at such intervals as are agreed between the Board and the un-
ion.

32.—DISPUTE SETTLEMENT PROCEDURES
LEVEL 1(A): GRIEVANCE AND COMPLAINTS PRO-

CEDURES
(1) Where the matter falls within the jurisdiction of the West-

ern Australian Fire Brigades Board Grievance and Complaints
Procedure, the complainant(s) may submit the matter for in-
vestigation via that process. (As per Chief Officer’s Standing
Orders, Personnel Vol. 1, Chapter 2).

(2) Where the complainant(s) is dissatisfied with the pro-
posed resolution arising from this process, the matter may be
referred by the union (on the complainant(s) behalf) to either
Level 3(A) or 4 of this procedure as mutually agreed between
the Parties.

LEVEL 1(B): WORKPLACE LEVEL RESOLUTION
AIM:To provide the framework for the quick and effective

settlement of industrial disputes at the workplace level.
(1) Where the employee(s) and/or the accredited union rep-

resentative has a matter of concern, they shall advise the first
line supervisor of the nature of the concern. The Parties shall
call a meeting in an attempt to resolve this matter.

LEVEL 2: MEETING OF UNION REPRESENTATIVE
AND LINE MANAGEMENT

(1) Where the matter of concern is not resolved, the
employee(s) shall advise the accredited union representative
of the unresolved matter and the supervisor shall advise line
management at the workplace and where considered neces-
sary, the Assistant Chief Officer shall also be advised. The
Assistant Chief Officer shall be responsible for advising other
members of management as considered appropriate. A further
meeting shall take place between the advised parties. Where
the matter is not resolved at this level, it shall be referred to
Level 3(A) or Level 3(B), as mutually agreed between the
parties.

(2) Where a matter of Health and Safety is raised, Chief
Officer’s Standing Orders shall be carried out under protest
and the issue(s) referred directly to Level 4, the Fire Brigade
Industrial Relations Committee for resolution.

LEVEL 3(A): ASSISTANT CHIEF OFFICER MEETING
AIM:To discuss any matters of mutual interest and concern

between the Board and the Fire Brigade Employees Union
and in doing so, provide and maintain open communication
between parties.

AUTHORITY: Authority to resolve matters at this level shall
include those issues falling within the authority of the Assist-
ant Chief Officer and/or Director Human Resources. Matters
falling outside this authority, may be negotiated at this level,
and recommendations to resolve the issue, shall be submitted
to the appropriate Brigade/union authority for approval.

(1) Where an industrial matter remains unresolved at the
lower levels, the matter may be referred to an Assistant Chief
Officer Meeting. Additionally, it is possible for industrial
matter(s) to be referred direct to this level. Where this occurs,
the party advising of the industrial matter(s), shall do so in
writing prior to the calling of an Assistant Chief Officer Meet-
ing.

(2) COMPOSITION
(a) Four Assistant Chief Officers or selected Assistant

Chief Officers, if appropriate.
(b) Director Human Resources and/or Industrial Rela-

tions Officer.
(c) Fire Brigade Employees Union Representatives.

The Agenda is to be listed prior to the Meeting with 48 hours’
notice where possible.

(3) FREQUENCY
Meet approximately once a month, or as mutually agreed

between the parties.
LEVEL 3(B) : NEGOTIATING/WORKING PARTY
AIM:To negotiate and/or research a proposed resolution

between the parties which shall in turn, be submitted as a rec-
ommendation to Executive Brigade Management and/or the
Union Committee of Management.

(1) Where an industrial matter remains unresolved at the
Levels 1(A), 1(B), 2 and/or 3(A), the matter may be referred
to a Negotiating/Working Party. Additionally, it is possible for
industrial matters to be referred direct to this level. Where this
occurs, the party advising of the industrial matter, shall do so
in writing prior to the formation of a Working Party.

(2) COMPOSITION
The composition of the Negotiating/Working Party will be

dependent upon the matter being addressed and shall there-
fore be mutually agreed between the Parties. The following
outline shall be used as a guide in determining the composi-
tion.

* Representatives from D.O.P.L.A. )
* Assistant Chief Officers ) As determined
* Assistant Human Resources/ ) appropriate and

Industrial Relations Officer ) mutually agreed
* Other W.A.F.B.B. Representatives ) between the
* Representatives from F.B.E.U. ) parties

LEVEL 4 : FIRE BRIGADES INDUSTRIAL RELATIONS
COMMITTEE (FBIRC)

AIM:To ensure that all possible bipartite means for resolv-
ing industrial disputes are exhausted prior to either party
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referring the matter(s) in dispute to The Western Australian
Industrial Relations Commission (Level 5).

(1) Where the matter remains unresolved at the lower lev-
els, the matter is to be referred to the Fire Brigades Industrial
Relations Committee. Additionally, it is possible for indus-
trial matters to be referred directly to this level without arising
from either any of the previous levels. Where this occurs, the
party advising of the industrial matter, shall do so in writing
prior to the scheduling of the FBIRC Meeting. If requested by
either of the parties, an FBIRC Meeting shall be held within
48 hours of the request.

(2) COMPOSITION

The Composition of each FBIRC will include the Executive
Chairman, the Chief Officer, a representative from Human
Resources, Department of Productivity and Labour Relations
and representatives of the Fire Brigade Employees Industrial
Union. Beyond this, the composition of the meeting will be
dependent upon the matter being addressed and shall there-
fore be mutually agreed between the parties.

LEVEL 5: THE WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Where the matter remains unresolved and both parties have
endeavoured to resolve the issue between them in full accord-
ance with these procedures, either party shall have recourse to
the process of The Western Australian Industrial Relations
Commission.

CONDITIONS TO BE OBSERVED IN ACCORDANCE
WITH THE AVOIDANCE AND SETTLEMENT OF INDUS-
TRIAL DISPUTES PROCEDURES—WAFBB

(1) The procedure shall cover all matters of mutual interest
and concern between the parties.

(2) Without prejudice to either party, normal work shall be
continued throughout the steps of the procedure such that the
status quo prior to the lodging of the matter in dispute, pre-
vails until all bipartite steps in the procedure have been
exhausted (up to and including Level 3). Where a matter of
health and safety is raised, normal work, the Order shall be
carried out under protest and the issue is to be resolved as
soon as possible in accordance with these procedures and sub-
ject to the provisions of the Occupational Health, Safety and
Welfare Act 1984.

 (3) The Union and their members commit that they will at
no time take action which prevents the Board from meeting its
full commitment in relation to responding to all fire calls, in-
cluding Direct Brigade Alarm Calls, during the course of
negotiations in accordance with the dispute settlement proce-
dures.

(4) At any stage in the procedures, the parties may seek the
assistance of a mutually acceptable third party.

(5) The parties shall not have recourse to the formal process
of The Western Australian Industrial Relations Commission
until they have endeavoured to resolve the issue between them
in full accordance with these procedures.

(6) The parties shall be obliged to make every endeavour to
facilitate the effective functioning of the procedures.

(7) Any policy determined by the union and likely to give
rise to disputation, shall be conveyed to Management, either
in writing to the Chief Officer or via the Assistant Chief Of-
ficer Industrial Meetings.

(8) Prior to any policy being altered or determined by man-
agement, consultation shall take place with the union.

(9) In the event of a party failing to observe these proce-
dures, the other party may take such steps as are open to the
employee to resolve the matter.

33.—TERMINATION OF EMPLOYMENT

The employment of any employee covered by this award,
shall be terminable by two weeks’ notice on either side except
that an employee deemed guilty of gross misconduct or ne-
glect of duty, may be instantly dismissed or suspended from
duty and shall not be entitled to any such notice or payment in
lieu.

34.—FORMULA FOR CALCULATION OF WEEKLY
WAGES

 (1) Part 1—Base Rate
EXISTING ARBITRATED TOTAL

BASE SAFETY NET BASE
RATE  ADJUSTMENT RATE

$ $ $
(a) Trainee Firefighter 377.20 16.00 393.20

3rd Class Firefighter 414.00 16.00 430.00
2nd Class Firefighter 423.20 16.00 439.20
1st Class Firefighter

Level 1 446.20 16.00 462.20
Level 2 460.00 16.00 476.00
Level 3 506.00 16.00 522.00

Senior Firefighter 529.00 16.00 545.00
Leading Firefighter 552.00 16.00 568.00

(b) Station Officer
1st Year 575.00 16.00 591.00
2nd Year 598.00 16.00 614.00
3rd Year 621.00 16.00 637.00

(c) District Officer 690.00 16.00 706.00
Superintendent 749.80 16.00 765.80

(2) The rates of pay in this Award include the second $8.00
per week Arbitrated Safety Net Adjustment payable under the
December, 1994 State Wage Decision. This second $8.00 per
week Arbitrated Safety Net Adjustment may be offset to the
extent of any wage increase payable since 1 November, 1991,
pursuant to enterprise agreements, consent awards or award
variations to give effect to enterprise agreements, insofar as
that wage increase has not previously been used to offset an
Arbitrated Safety Net Adjustment. Increases made under pre-
vious State Wage Case Principles or under the current
Statement of Principles, excepting those resulting from enter-
prise agreements, are not to be used to offset Arbitrated Safety
Net Adjustments.

 (3) Part 2—Calculation of Penalty Payments
Introduction
The calculations are based on an annual cycle of the 10/14

roster system. The penalties are averaged over the four pla-
toons over the entire year and paid as a fixed weekly amount.

Step 1: Public Holidays and Weekend Penalties
Days Hrs Ord. Penalty Penalty

Hrs Hours
Public Holidays 10 24 240 1.5 346.15
Saturdays 50.5 24 1212 0.5 606.
Sundays 50.5 24 1212 0.75 909.
Weekdays 242.5 24 5820 N/A N/A
L.S.L. 10.5 24 252 N/A N/A

TOTAL 364 8736 1861.15
ADD 24 HOURS 1 24 5.10

–—— ——– —–——
365 8760 1866.25

–—— ——– —–——

Grand Total of Hours Paid = 8760 + 1866.25 = 10625.25
Hours Paid per Firefighter = 10625.25 ÷ 4 =  2656.56

Notes
(1) All hours worked on Public Holidays to be paid at the

rate of double time and one half.
(2) Ordinary hours on Saturday to be paid at the rate of time

and one half.
(3) Ordinary hours on Sunday to be paid at the rate of time

and three quarters.
(4) The penalty hours on Public Holidays are reduced by 1/

26th to compensate for the two weeks of ordinary time al-
lowed for sick and long service leave.

(5) The average of penalty payments is applied to the addi-
tional day assuming that over the long term that day will fall
on each day of the week.

Step 2: Shift Loadings
All shifts are paid at a shift loading of 15% of the base rate.
The loading applies to all week day shift excepting Public
Holidays and Long Service Leave.
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50.5 weeks × 5 days × 2 shifts – 20 p.h.shifts = 485 shifts per
annum.
485 shifts ÷ 4 platoons = 121.5 shifts ÷ 52.166 weeks per year
= 2.324311 shifts per employee per week.
BR × 15% ÷ 5 × 2.322311 = shift loading.

Step 3: Overtime Loading
All overtime is paid at the rate of double time. Overtime is
paid for 50 weeks and does not include periods of employ-
ment spent on sick leave or long service leave. Each overtime
shift is an afternoon shift and therefore attracts the loading for
shift work.
50 weeks × 8 hours × 1 T.penalty = 400 hours.
400 hours ÷ 4 platoons = 100 hours ÷ 52.166 = 1.916574 hours
per week.

BR ÷ 40 × 1.15% × 1.916574 = overtime loading.

Step 4: Weekly Paid Hours
BR ÷ 40 = hourly rate × 2656.56 = annual paid hours ÷ 52.166
= weekly paid hours.

total weekly wage = weekly paid hours + shift loading
+ over time loading.

35.—AWARD MODERNISATION
(1) The parties are committed to modernising the terms of

the Award so that it provides for more flexible and efficient
working arrangements, enhances productivity, improves the
quality of life, skills and job satisfaction and assists positively
in the restructuring process.

(2) In conjunction with testing the current Award structure,
the Union is prepared to discuss all matters raised by the West-
ern Australian Fire Brigades Board for increased flexibility
and efficiency. As such, any discussions with the Western
Australian Fire Brigades Board must be premised on the fol-
lowing understandings—

(a) The majority of employees employed under this
Award and who work in the enterprise or workplace
must genuinely agree.

(b) No employees will lose income as a result of the
change.

(c) The Union must be party to the agreement, in par-
ticular, where the employees at any enterprise or
workplace are holding discussions which would re-
quire any Award variation. The Union shall be invited
to participate.

(d) The Union shall not unreasonably oppose any agree-
ment.

(e) Subject to the provision of this Award, any agree-
ment reached may require ratification by the
Commission

(3) Should an agreement be reached pursuant to subclause
(2) hereof and that agreement requires an Award variation, no
party will oppose the Award variation.

(4) There shall be no limitation on any Award matter being
raised for discussion.

36.—LIBERTY TO APPLY
(1) The parties reserve the right to seek to amend Clause

6.— Wages of this award.
The parties are currently examining the appropriateness of

the existing base rates of pay and the relativities between clas-
sifications as part of their commitment to the Structural
Efficiency Principle.

(2) The union reserves the right to seek to amend Clause
6.—Wages of this award to include the classification of As-
sistant Chief Officer.

(3) The union reserves the right to seek to amend the award
by inserting a new clause—”Parental Leave”.

APPENDIX—RESOLUTION OF DISPUTES
REQUIREMENTS

(1) This Appendix is inserted into the award/industrial agree-
ment as a result of legislation which came into effect on 16
January 1996.

(2) Any dispute or grievance procedure in this award/indus-
trial agreement shall also apply to any questions, disputes or
difficulties which may arise under it.

(3) This Appendix shall come into effect on and from 16
August 1996.

SCHEDULE A—NAMED PARTIES TO THE AWARD
Employer Party
Western Australian Fire Brigades Board

Employee Party
United Firefighters Union of Western Australia

APPENDIX—S.49B—INSPECTION OF RECORDS
REQUIREMENTS

(1) This appendix is inserted into this award / industrial agree-
ment / order as a result of legislation which came into effect
on 16 January 1996.

(2) Each employer bound by this award / industrial agree-
ment / order shall maintain a time and wages record for each
employee.

(3) The entries in the time and wages records for each em-
ployee shall include the employee’s name and details of the
employee’s job classification or description, and any other
detail required by this award/ industrial agreement / order.

(4) The employer must ensure that each entry in the time
and wages record is retained for not less than seven (7) years
after it is made.

(5) A representative of an organisation of employees shall
have the power to inspect the time and wages records of an
employee or former employee.

(6) The power of inspection may not be exercised for the
purpose of inspecting the time and wages records of an em-
ployee or former employee who—

(a) is not a member of the organisation; and
(b) has notified the employer in writing that the employee

or former employee does not consent to a representa-
tive of an organisation of employees having access
to those records.

(7) The power of inspection may only be exercised by a
representative of an organisation of employees authorised in
accordance with the rules of the organisation to exercise the
power.

(8) The representative is empowered to inspect any notifica-
tion that an employee or former employee does not consent to
a representative having access to time and wages records.

(9) A person who has given a notification referred to in para-
graph (b) of subclause (6) hereof may, by notice in writing to
the employer, withdraw the notification and, upon that with-
drawal, the notification ceases to be of effect.

(10) Before exercising a power of inspection the representa-
tive shall give reasonable notice of not less than 24 hours to an
employer.

 (11) An employer shall endeavour to—
(a) maintain the time and wages records of employees

in such a manner that access by a representative of
an organisation to the records of employees does not
give access to records of employees who are not
members of the organisation and have notified the
employer that they do not consent to a representa-
tive of an organisation of employees having access
to the records;

(b) ensure that a representative of an organisation does
not obtain access to the records of employees who
are not members of the organisation and have noti-
fied the employer that they do not consent to a
representative of an organisation of employees hav-
ing access to the records; and

(c) ascertain whether an employee or prospective em-
ployee does not consent to a representative of an
organisation of employees having access to the time
and wages records of the employee or prospective
employee.

(12) A person shall not by threats or intimidation persuade
or attempt to persuade an employee or prospective employee
to give, or refuse to give, written notification that the employee
or prospective employee does not consent to a representative
of an organisation of employees having access to the time and
wages records of that employee or prospective employee.
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(13) An employer must ensure that any notification from an
employee or former employee in accordance with this appen-
dix shall be retained for not less than seven (7) years.

(14) There shall be a liberty to apply to amend this appendix
at any time.

(15) This appendix shall come into effect on and from 16
July 1996.

(16) Any employer or organisation bound by or party to this
award/order/industrial agreement may apply to the Western
Australian Industrial Relations Commission at any time in re-
lation to this clause.

FIRE BRIGADE EMPLOYEES (WORKSHOPS)
AWARD 1983.
No. A 6 of 1981.

PURSUANT to section 93(6) of the Industrial Relations Act
1979 the following award has been consolidated and is
published hereunder for general information.

Dated at Perth this 30th day of July, 1997
J. SPURLING,

Registrar.

Fire Brigade Employees (Workshops) Award 1983

1.—TITLE
This Award shall be known as the Fire Brigade Employees

(Workshops) Award 1983 and replaces Consent Award No. 41
of 1975 as varied.

1A.—STATEMENT OF PRINCIPLES—AUGUST 1996
It is a condition of this award/industrial agreement that any

variation to its terms on or from the 7th day of August, 1996
including the $8.00 per week Arbitrated Safety Net Adjust-
ments, shall not be made except in compliance with the
Statement of Principles set down by the Commission in the
Reasons for Decision in matters No. 1164 of 1995 and No.
915 of 1996.

2.—ARRANGEMENT
1. Title

1A Statement of Principles—August 1996
2. Arrangement
3. Area and Scope
4. Term
5. Contract of Service
6. Higher Duties
7. Apprentices
8. Hours of Duty
9. Overtime

10. Payment of Wages
11. Special Rates and Provisions
12. Public Holidays
13. Annual Leave
14. Sick Leave
15. Long Service Leave
16. Shop Stewards
17. Notice Boards
18. Right of Entry
19. Wages
20. Training Leave
21. Structural Efficiency
22. Leave to Attend Union Business

Appendix—Resolution of Disputes Requirement
Appexdix One—New Classification Structure
Appendix Two—Named Parties to the Award
Appendix—S.49B—Inspection Of Records Require-
ments

3.—AREA AND SCOPE
This Award shall apply to employees employed by the West-

ern Australian Fire Brigades Board in the classifications
described in Clause 19.—Wages of this Award.

4.—TERM
The term of this Award shall be for a period of one year

from the date hereof.

5.—CONTRACT OF SERVICE
(1) The contract of service shall be by the week and shall be

terminable by one week’s notice on either side or by the
payment or forfeiture, as the case may be, of a week’s wage in
lieu of such notice.

(2) The employer shall be under no obligation to pay for any
day not worked on which the employee is required to present
himself for duty, except where such absence from work is due
to illness and comes within the provisions of Clause 14.—
Sick Leave or such absence is on account of holidays to which
the employee is entitled under the provisions of this award.

(3) This clause does not affect an employer’s right to dis-
miss an employee for misconduct and an employee so
dismissed shall be paid wages up to the time of dismissal only.

(4) The employer is entitled to deduct payment for any day
or portion of a day on which an employee cannot be usefully
employed because of a strike by any of the unions party to this
award or by any other union or association or through the break-
down of the employer’s machinery or through any stoppage
of work by any cause which the employer cannot reasonably
prevent.

(5) (a) An employer may direct an employee to carry out
such duties which are within the limits of the employee’s skill,
competence and training, including work which is incidental
or peripheral to the employee’s main tasks or functions, pro-
vided that such duties are not designed to promote de-skilling.

(b) An employer may direct an employee to carry out such
duties and use such tools and equipment as may be required,
provided that the employee has been properly trained in the
use of such tools and equipment.

(c) Any direction issued by an employer pursuant to para-
graphs (a) and (b) of this subclause shall be consistent with
the provisions of the Occupational Health, Safety and Welfare
Act 1984-1987, as amended.

6.—HIGHER DUTIES
An employee directed to perform duties carrying a higher

rate of pay than his ordinary classification shall be paid the
higher rate for the time so worked.

7.—APPRENTICES
Apprentices may be taken in the ratio of one apprentice for

every two or fraction of two (the fraction being not less than
one) journeymen and shall not be taken in excess of that ratio
unless—

(a) the Unions party to this Award agree; or
(b) the Commission so determines.

8.—HOURS OF DUTY
(1) (a) The provisions of this clause apply to all employees.
(b) The ordinary hours of work may be worked on any or all

days of the week Monday to Friday inclusive and shall be
worked between the hours of 6.00 am and 6.00 pm. Provided
that the actual ordinary hours of work shall be determined by
agreement between the employer and the majority of employ-
ees in the work section or sections concerned. Provided further
that work done prior to the spread of hours fixed in accord-
ance with this subclause, for which overtime rates are payable,
shall be deemed to be part of the ordinary hours of work.

(c) Except as provided elsewhere in this award, ordinary
working hours shall be an average of 38 per week, to be worked
in accordance with the following provision—

By agreement between the parties, the ordinary working
hours shall be 76, worked over nine days per fortnight,
exclusive of Saturdays and Sundays, with the 10th day to
be taken as an unpaid rostered day off.

(2) (a) In any arrangement of ordinary hours, where work-
ing hours are to exceed eight on any day the spread of hours
shall be subject to agreement between the employer and the
majority of employees in the section or sections concerned.

(b) By arrangement between the employer, union or unions
concerned and the majority of employees in the relevant sec-
tion or sections, ordinary hours, not exceeding 12 on any day,
may be worked subject to—

(i) the employer and the employees being guided by the
Occupational Health and Safety Provisions of the
ACTU Code of Conduct on 12 hour shifts;
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(ii) proper health monitoring procedures being intro-
duced;

(iii) suitable roster arrangements being made; and
(iv) proper supervision being provided.

(3) The ordinary working hours shall be consecutive except
for a meal interval which shall not exceed one hour.

(a) An employee shall not be required to work for more than
five hours without a break for a meal, provided that by agree-
ment between the employer and the majority of employees in
the section or sections concerned, employees may be required
to work in excess of five hours, but not more than six hours, at
ordinary rates of pay, without a meal break.

(b) The time of taking a scheduled meal or rest break by one
or more employees may be altered by the employer if it is
necessary in order to meet a requirement for continuity of op-
erations.

(c) The employer may stagger the time of taking a meal or
rest break to meet operational requirements or to coincide with
the availability of canteen or other facilities.

(d) Subject to the provisions of paragraph (a) hereof, an
employee engaged as a regular maintenance person shall work
during meal breaks at ordinary rates of pay, whenever instructed
so to do for the purpose of rectifying a breakdown of plant, or
for routine maintenance of plant which can only be done while
such plant is idle.

(e) Except as provided in paragraphs (a) and (d) hereof and
except where an alternative arrangement has been entered into
as a result of discussions as prescribed by Clause 21.—Struc-
tural Efficiency, of this award, time and a half rates shall be
paid for all work done during meal hours and thereafter until a
meal break is taken.

9.—OVERTIME
(1) (a) Except as herinafter provided, all time worked in

excess of or outside of the usual working hours on any day
shall be paid for at the rate of time and a half for the first two
hours and double time thereafter.

(b) Where work is done on Saturdays the employee shall be
paid at the rate of time and a half for the first two hours and
double time thereafter, but if work is performed on a Sunday,
or after 12 noon on a Saturday the employee shall be paid
double time for all time so worked.

(2) An employee shall not be compelled to work more than
five hours without a break for a meal.

 (3) An employee required to work continuous overtime for
more than one hour shall be supplied with a meal by the em-
ployer or be paid $5.47 for a meal.

(4) The provisions of subclause (3) of this clause do not
apply in respect of any period of overtime for which the em-
ployee has been notified on the previous day or earlier that he
will be required.

(5) (a) When overtime work is necessary it shall, wherever
reasonably practicable, be so arranged that employees have at
least ten consecutive hours off duty between the work of suc-
cessive days.

(b) An employee (other than a casual employee) who works
so much overtime between the termination of his ordinary work
on one day and the commencement of his ordinary work on
the next day that he has not had at least ten consecutive hours
off duty between these times shall, subject to this subclause be
released after completion of such overtime until he has had
ten consecutive hours off duty without loss of pay for ordi-
nary working time occurring during such absence.

(c) If, on the instructions of his employer, such an employee
resumes or continues work without having had such ten con-
secutive hours off duty, he shall be paid at double time rates
until he is released from duty for such period and he shall then
be entitled to be absent until he has had ten consecutive hours
off duty without loss of pay for ordinary working time occur-
ring during such absence.

(d) Where an employee (other than a casual employee or an
employee engaged on continuous shift work) is called in to
work on a Sunday or holiday preceding an ordinary working
day, he shall, wherever reasonably practicable, be given ten
consecutive hours off duty before his usual starting time on
the next day. If this is not practicable then the provisions of

subparagraphs (b) and (c) of this subclause shall apply mutatis
mutandis. Provided that overtime worked as a result of a re-
call, shall not be regarded as overtime for the purpose of this
subclause, when the actual time worked is less than three hours
on such recalls or on each of such recalls.

(6) An employee called back after completing a day’s work,
or called out on a Saturday or Sunday shall be paid a mini-
mum of three hours at overtime rates, and time spent in getting
to and from work shall be counted as time worked but if he is
called out more than once within any period of three hours of
a call, he shall not be entitled to any further payments for time
worked within the period of three hours from the time when
he commenced work in response to his first call.

(7) (a) An employer may require any employee to work rea-
sonable overtime at overtime rates, and such employee shall
work overtime in accordance with such requirements.

(b) No union or association party to this award, or employee
or employees covered by this award, shall in any way, whether
directly or indirectly be a party to or concerned in any ban,
limitation or restriction upon the working of overtime in ac-
cordance with the requirements of this paragraph.

(8) The provisions of this subclause do not operate so as to
require payment of more than double time rates, or double
time and a half on a holiday prescribed under this award, for
any work.

(9) Out of Hours Contact—For the purposes of maintaining
adequate customer service outside of normal working hours,
the employer may require employees to remain contactable
outside of normal working hours in accordance with the fol-
lowing—

(a) (i) An employee shall be deemed to be on-call
where he or she as instructed by the employer,
remains at his or her residence or is otherwise
immediately contactable by telephone or pag-
ing system, outside of the employee’s normal
hours of duty in case of a call out requiring an
immediate return to duty.

(ii) An employee “on-call” in accordance with
subparagraph (i) of paragraph (a) of this
subclause shall receive an allowance equal to
six times the employees’ normal hourly rate
for each week the employee is required to be
on-call. This allowance shall be paid on a pro-
rata basis for each “part week” where an
employee is required to be on-call.

(b) (i) An employee shall be deemed to be available
where he or she as instructed by the employer,
is contactable but not necessarily in immedi-
ate proximity to a telephone or paging system,
outside the employee’s normal hours of duty
for recall to duty.

(ii) An employee who is available in accordance
with subparagraph (i) of paragraph (b) of this
subclause shall be paid an allowance of $44.08
for each week the employee is required to be
available. This allowance shall be paid on a
pro-rata basis for each “part week” where the
employee is required to be available.

(iii) An availability allowance paid regularly and
in accordance with this subclause will be off-
set against any on call payments which may
be paid from time to time.

(iv) An availability allowance paid in accordance
with this subclause shall be included in, and
form part of the ordinary “all purpose” weekly
wage as prescribed in Clause 19.—Wages of
this Award.

(c) Where an employee either on-call or available is re-
called to duty during the period for which the
employee is on-call or available, the employee shall
receive payment for hours worked in accordance with
the overtime provisions prescribed by this clause.

10.—PAYMENT OF WAGES
Wages shall be paid weekly either by cheque or bank war-

rant at the option of the employee.
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11.—SPECIAL RATES AND PROVISIONS
(1) The employer shall have available a sufficient supply of

protective equipment (as for example, hand screens, goggles,
glasses, gloves, aprons, leggings, gumboots and oilskins) for
use by employees when engaged on work for which some pro-
tective equipment is reasonably necessary.

(2) Employees travelling to and/or from a call out, or return-
ing from country work shall, upon request be provided with
transport by the employer.

(3) An Electrician—Special class, an electrical fitter and/or
armature winder or an electrical installer who holds, and in
the course of his/her employment may be required to use a
current “A” Grade or “B” Grade licence issued pursuant to the
relevant regulation in force on the 28th day of February, 1978
under the Electricity Act 1945 shall be paid an allowance of
$13.20 per week.

(4) A licensed electrical fitter or electrical installer who acts
as nominee for the employer shall be paid an allowance of
$11.50 per week.

12.—PUBLIC HOLIDAYS
(1) The following days, or the days observed in lieu shall,

subject as hereinafter provided, be allowed as holidays with-
out deduction of pay, namely:  New Year’s Day, Australia Day,
Good Friday, Easter Monday, Anzac Day, Labour Day, Foun-
dation Day, Sovereign’s Birthday, Christmas Day and Boxing
Day. Provided that another day may be taken as a holiday by
arrangement between the parties, in lieu of any of the days
named in the subclause.

(2) Where any of the days mentioned in subclause (1) of this
clause falls on a Saturday or Sunday, the holiday shall be ob-
served on the next succeeding Monday and when Boxing Day
falls on a Sunday or on a Monday the holiday shall be ob-
served on the next succeeding Tuesday. In each case the
substituted day shall be a holiday without deduction of pay
and the day for which it is substituted shall not be a holiday.

(3) (a) Whenever any holiday falls on an employee’s ordi-
nary working day and the employee is not required to work on
such day he shall be paid for the ordinary hours he would have
worked on such day if it had not been a holiday.

(b) If any employee is required to work on a holiday he shall
be paid for the time worked at the rate of double time and a
half. Provided that in lieu of the foregoing provisions of this
paragraph, and subject to agreement between the employer
and the employee, work done on any day prescribed as a holi-
day under this award shall be paid for at the rate of time and a
half and the employee shall, in addition, be allowed a day’s
leave with pay to be adeed to his annual leave or be taken at
some subsequent day if the employee so agrees.

(c) Payment for holidays shall be in accordance with the
usual hours of work.

(4) When an employee is absent on leave without pay, sick
leave without pay or workers’ compensation, any day observed
as a holiday on a day falling during such absence shall not be
treated as a paid holiday. Where the employee is on duty or
available on the whole of the working day immediately pre-
ceding a holiday, or resumes duty or is available on the whole
of the working day immediately following a day observed as a
holiday as prescribed by this clause, the employee shall be
entitled to be paid for such holiday.

13.—ANNUAL LEAVE
(1) Except as hereinafter provided a period of four consecu-

tive weeks’ leave with payment of ordinary wages as prescribed
shall be allowed annually to an employee by his employer
after a period of twelve months’ continuous service with such
employer.

(2) “Ordinary wages” for an employee shall mean the rate
of wage including service pay, the employee has received for
the greatest proportion of the calendar month prior to taking
leave. Ordinary wages shall not include any regular overtime
or on call payments.

(3) If any award holiday falls within an employee’s period
of annual leave and is observed on a day which in the case of
that employee would have been an ordinary working day there
shall be added to that period one day being an ordinary work-
ing day for each such holiday observed as aforesaid.

(4) If after one month’s continuous service in any qualifying
twelve monthly period, a worker lawfully leaves his employ-
ment or his employment is terminated by the employer through
no fault of the employee, the employee shall be paid 3.08 hours
pay at his ordinary rate of wage in respect of each completed
week of continuous service in that qualifying period.

(5) In addition to any payment to which he may be entitled
under subclause (4) of this clause, an employee whose em-
ployment terminates after he has completed a twelve monthly
qualifying period and who has not been allowed the leave pre-
scribed under this clause in respect of that qualifying period,
shall be given payment and the loading prescribed in subclause
(8) of this clause in lieu of that leave unless—

(a) he has been justifiably dismissed for misconduct; and
(b) the misconduct for which he has been dismissed oc-

curred prior to the completion of that qualifying period.
(6) An employee may be rostered off and granted annual leave

with payment of ordinary wages as prescribed prior to his hav-
ing completed a period of twelve months’ continuous service, in
which case should the services of such employee terminate or
be terminated prior to the completion of twelve months’ con-
tinuous service, the said employee shall refund to the employer
the difference between the amount received by him for wages,
in respect of the period of his annual leave and the amount which
would have accrued to him by reason of the length of his service
up to the date of the termination of his services.

(7) (a) In computing the annual leave due under this clause,
no deduction shall be made from such leave in respect of the
period that an employee is absent on approved leave with pay
or public holidays or in respect of any period of absence through
sickness not exceeding three calendar months.

(b) Any approved period of absence from work caused
through accident sustained in the course of employment shall
not be deemed to be a break in continuity of service, but the
first six months only of any such period shall count as service
for the purpose of computing annual leave.

(8) (a) In addition to the payment prescribed for annual leave
an employee shall receive a loading of 17.5% calculated on
the rate of wage prescribed by subclause (2) of this clause.

(b) The loading prescribed by this subclause shall not apply
to proportionate leave on termination.

14.—SICK LEAVE
(1) (a) An employee shall be entitled to payment for non-

attendance on the ground of personal ill-health or injury for
one sixth of a week’s pay for each completed month of service.

(b) Payment hereunder may be adjusted at the end of each
accruing year, or at the time the employee leaves the service
of the employer, in the event of the employee being entitled
by service subsequent to the sickness in that year to a greater
allowance than that made at the time the sickness occurred.

(2) The unused portion of the entitlement prescribed in para-
graph (a) of subclause (1) of this clause in any accruing year
shall be allowed to accumulate and may be availed of in the
next or any succeeding year.

(3) In order to acquire entitlement to payment in accordance
with this clause the employee shall as soon as reasonably prac-
ticable advise the employer of his inability to attend for work,
the nature of his illness or injury and the estimated duration of
the absence. Provided that such advice other than in extraordi-
nary circumstances shall be given to the employer within 24
hours of the commencement of the absence.

(4) No employee shall be entitled to the benefit of this clause
unless he produces proof to the satisfaction of the employer of
his representative of such sickness provided that the employer
shall not be entitled to a medical certificate for absences of
less than three consecutive working days unless the total of
such absences exceeds five days in any one accruing year.

(5) (a) Subject to the provisions of this subclause, the provi-
sions of this clause apply to an employee who suffers personal
ill health or injury during the time when he is absent on annual
leave and an employee may apply for and the employer shall
grant paid sick leave in place of paid annual leave.

(b) Application for replacement shall be made within seven
days of resuming work and then only if the employee was
confined to his place of residence or a hospital as a result of
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his personal ill health or injury for a period of seven consecu-
tive days or more and he produces a certificate from a registered
medical practitioner that he was so confined. Provided that
the provisions of this paragraph do not relieve the employee
of the obligation to advise the employer in accordance with
subclause (3) of this clause if he is unable to attend for work
on the working day next following his annual leave.

(c) Replacement of paid annual leave by paid sick leave shall
not exceed the period of paid sick leave to which the employee
was entitled at the time he proceeded on annual leave and shall
not be made with respect to fractions of a day.

(d) Where paid sick leave has been granted by the employer
in accordance with paragraphs (a), (b) and (c) of this subclause,
that portion of the annual leave equivalent to the paid sick
leave is hereby replaced by the paid sick leave and the re-
placed annual leave may be taken at another time mutually
agreed to by the employer and the employee or, failing agree-
ment, shall be added to the employee’s next period of annual
leave, or if termination occurs before then, be paid for in ac-
cordance with the provisions of clause 13.—Annual Leave.

(e) Payment for replaced annual leave shall be at the rate of
wage applicable at the time the leave is subsequently taken
provided that the annual leave loading prescribed in clause
13.—Annual Leave shall be deemed to have been paid with
respect to the replaced annual leave.

(6) The provisions of this clause with respect to payment do
not apply to employees who are entitled to payment under the
Workers’ Compensation Act nor to employees whose illness
or injury is the result of the employee’s own misconduct.

15.—LONG SERVICE LEAVE
The conditions governing the granting of long sevice leave

to Government wages employees generally shall apply to the
employees covered by this Award.

16.—SHOP STEWARDS
Subject to the recognition of properly constituted authority,

shop stewards appointed by the union shall be recognised by
the management. The management shall be notified in writing
by the union of the stewards appointed.

17.—NOTICE BOARDS
A notice board shall be provided by the employer.

18.—RIGHT OF ENTRY
On notifying the officer in charge, any officer of the union,

authorised in writing by the President and Secretary of such
union, shall have the right to enter any place or premises dur-
ing ordinary working hours wherein members of such union
covered by this award are engaged for the purpose of convers-
ing with or iterviewing the employees in such place or premises.
Provided that such officer shall not hamper or otherwise hinder
the employees in the carrying out of their work. The officer in
charge shall determine whether employees are being hampered
or hindered in their work.

19.—WAGES
(1) Subject to this clause, an adult employee in the classifi-

cation specified in the table set out in subclause (2) hereof
(other than an apprentice) shall be paid at the respective total
wage rate per week assigned to that class of work.

An employee’s total rate of pay is inclusive of the award
rate, Arbitrated Safety Net Adjustment/s and additional pay-
ment, where applicable.

The all-purpose rate for this award shall be 1/38th of the
total rate prescribed herein plus any allowances specified in
this award as being all purpose.

(2) (a)
Classification Award 1st & 2nd Additional Years of Total

Rate Safety Net Payment Service Wage Per
Adjustments Week

$ $ $ $ $
Engineering
Tradesperson—

C8 Level 3 458.89 16.00 118.70 (1-2) 593.59
139.30 (3-8) 614.19
166.80 (over 8) 641.69

C9 Level 2 437.98 16.00 77.30 (1) 531.28
C10 Level 3 407.00 16.00 81.10 (1) 504.10

Engineering
Employee—

C11 Level 4 385.40 16.00 57.70 (1) 459.10
C12 Level 3 364.59 16.00 21.50 (1) 402.09

(b) (i) The rates of pay in this award include the second
$8.00 per week arbitrated safety net adjustment payable under
the December, 1994 State Wage Decision. This second $8.00
per week arbitrated safety net adjustment may be offset to the
extent of any wage increase payable since 1 November, 1991,
pursuant to enterprise agreements, consent awards or award
variations to give effect to enterprise agreements, insofar as
that wage increase has not previously been used to offset an
arbitrated safety net adjustment. Increases made under previ-
ous State Wage Case Principles or under the current Statement
of Principles, excepting those resulting from enterprise agree-
ments, are not to be used to offset arbitrated safety net
adjustments.

(3) Levels Classifications—For the purposes of this clause,
existing classifications translate to the new classification struc-
ture in subclause (2) of this clause as follows—

Engineering Tradespersons—
C8 Level 3 Senior Technician

Brigade Electrician
C9 Level 2 Technician Grade I and II
C10 Level 1 Technician Grade III

Engineering Employee—
C11 Level 4 Technician’s Assistant Grade I
C12 Level 3 Technician’s Assistant Grade II

(4) A tradesperson placed in charge of three or more other
employees, in addition to the ordinary rate, shall be paid per
week—

(a) If placed in charge of not less
than three and not more than
10 other employees $16.20

(b) If placed in charge of more
than 10 and not more than
19 other employees $24.80

(c) If placed in charge of more
than 20 other employees $31.90

(5) (a) The employer shall pay employees an allowance for
service of—

$5.20 in the second year of service.
$10.30 in the third and subsequent years of service.

(b) This allowance shall be paid as “all purpose”.
(6) (a) Where the employer does not provide a tradesperson

or an apprentice with the tools ordinarily required by that
tradesperson or apprentice in the performance of work as a
tradesperson or as an apprentice, the employer shall pay a tool
allowance of—

(i) $9.20 per week to such tradesperson; or
(ii) in the case of an apprentice a percentage of $9.20,

being the percentage which appears against the rel-
evant year of apprenticeship;

for the purpose of such tradesperson or apprentice supplying
and maintaining tools ordinarily required in the performance
of work as a tradesperson or an apprentice.

(b) Any tool allowance paid pursuant to paragraph (a) hereof
will be included in, and form part of, the all purpose ordinary
weekly wage prescribed in this clause.

(c) An employer shall provide, for the use of tradespersons
or apprentices, all necessary power tools, special purpose tools
and precision measuring instruments.

(d) A tradesperson or an apprentice shall replace or pay for
any tools supplied by the employer, if lost through the negli-
gence of such employee.

 (7) Liberty to Apply
Leave is reserved to Respondents to the award to apply to

vary this clause consequent upon the outcome of the 1989/90
paid rates review conducted by the Australian Industrial Rela-
tions Commission.

 (8) Minimum Wage—
(a) No employee (including an apprentice), twenty one

years of age or over shall be paid less than the mini-
mum weekly rate of pay for employees 21 or more
years of age as prescribed by an order made under Sec-
tion 15 of the Minimum Conditions of Employment
Act 1993 as the ordinary rate of pay in respect of the
ordinary hours of work prescribed by this award.
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(b) Where the minimum rate of pay is applicable that
rate shall be payable for public holidays, during an-
nual leave, sick leave, long service leave and any
other paid leave prescribed by this award.

(c) Where in this award an additional rate is prescribed
for any work as a percentage, fraction or multiple of
the ordinary rate of pay, it shall be calculated upon
the rate prescribed in this award for the classifica-
tion in which the employee is employed, and not the
minimum rate specified in subclause(8)(a).

20.—TRAINING LEAVE
(1) The parties to this award recognise that in order to in-

crease the efficiency and productivity of the public sector metal
and engineering industry generally, a greater commitment to
training and skill development is needed. Accordingly, the
parties commit themselves to—

(a) developing a more highly skilled and flexible
workforce;

(b) providing employees with career opportunities
through appropriate training to acquire additional
skills; and

(c) removing barriers to the utilisation of skills acquired.
(2) Following proper consultation in accordance with

subclause (2) in Clause 21.—Structural Efficiency hereof, or
through the establishment of a training committee, the em-
ployer shall develop a training programme consistent with—

(a) the current and future skill needs of the enterprise;
(b) the size, structure and nature of the operations of the

enterprise;
(c) the need to develop vocational skills relevant to the

enterprise and the metal and engineering industry
through courses conducted by accredited educational
institutions and providers.

(3) Where it is agreed that a training committee be estab-
lished, such training committee shall be constituted by equal
numbers of employer and employee representatives and have
a charter which clearly states its role and responsibilities, for
example—

(a) formulation of a training programme and availabil-
ity of training courses and career opportunities to
employees;

(b) dissemination of information on training programmes
and availability of training courses and career op-
portunities to employees;

(c) recommendation of individual employees for train-
ing and reclassification;

(d) monitoring and advising management and employ-
ees on the ongoing effectiveness of the training.

(4) (a) Where, as a result of consultation in accordance with
Clause 21.—Structural Efficiency, of this award, or through a
training committee and with the employee concerned, it is
agreed that additional training in accordance with the pro-
gramme developed pursuant to subclause (2) hereof should be
undertaken by an employee, such training may be either on or
off the job. Provided that if the training is undertaken during
ordinary working hours, the employee concerned shall not
suffer any loss of pay. The employer shall not unreasonably
withhold such paid training leave.

(b) Any costs associated with enrolment and the purchase of
prescribed textbooks, including those which are available in
the employer’s technical library, incurred in connection with
the undertaking of training shall be reimbursed by the em-
ployer upon production of evidence of such expenditure.
Provided that reimbursement shall be successful completion
of the course each year and further provided that reimburse-
ment shall also be on an annual basis, subject to the presentation
of reports of satisfactory progress.

(c) Travel costs incurred by an employee undertaking train-
ing in accordance with this clause, which exceed those normally
incurred in travelling to and from work, shall be reimbursed
by the employer.

(5) All issues of paid training leave, including quantum and
training consultative committees, shall be reviewed between
the parties after 12 months’ operation. The unions reserve the
right to press for the mandatory prescription of a minimum

number of training hours per annum, without loss of pay, for
an employee undertaking training to meet the needs of an in-
dividual enterprise and the metal and engineering industry.

21.—STRUCTURAL EFFICIENCY
(1) The parties to this award are committed to co-operating

positively to increase the efficiency, productivity and interna-
tional competitiveness of the metal and engineering industry
and to enhance the career opportunities and job security of
employees in the industry.

(2) The employer, employees and the relevant union or un-
ions shall establish a consultative mechanism and procedures
appropriate to the size, structure and needs of the workplace.
Measures raised by the parties for consideration consistent with
the objectives of subclause (1) of this clause shall be proc-
essed through that consultative mechanism and procedures.

(3) Measures raised for consideration consistent with
subclause (1) hereof shall be related to implementation of a
new classification structure, facilitative provisions contained
in this award and, subject to Clause 20.—Training Leave,
matters concerning training.

(4) Without limiting the rights of either the employer or a
union to arbitration, any other measure designed to increase
flexibility at a workplace/enterprise sought by any party shall
be notified to the Commission and by agreement of the parties
involved shall be implemented subject to the following re-
quirements—

(a) The changes sought shall not affect provisions re-
flecting national standards.

(b) The majority of employees affected by any change
at the workplace must genuinely agree to such
changes.

(c) Employees shall not lose income as a result of the
changes.

(d) The relevant union or unions must be a party to the
agreement.

(e) The relevant union or unions shall not unreasonably
oppose any agreement.

(f) Any agreement shall be subject to the approval by
the Western Australian Industrial Relations Commis-
sion and, if approved, shall operate as a schedule to
this award and take precedence over other provisions
of this award to the extent of any inconsistency.

(5) An agreed new wages and classification structure forms
an Appendix to this award.

(a) It is agreed between the parties that a transition/imple-
mentation period shall operate from the first pay period
commencing on or after 13 November 1990 until the first pay
period to commence on or after 19 February 1991.

(b) The objective of this transition/implementation period
is—

(i) to enable all parties to the award to familiarise them-
selves with the new wages classification and
definition structure; and

(ii) for each enterprise to apply (subject to the transi-
tional arrangements below) the new wages,
classification and definitions structure set out in the
Appendix in place of existing arrangements as cur-
rently defined in Clause 19.—Wages, of this award.

(c) In order to assist in making an orderly transition, the
following arrangements shall apply—

(i) From the first pay period commencing on or after 13
November 1990 an employee’s new wage group shall
be determined in accordance with Clause 19.—
Wages.

(ii) Transfer to the new classification structure and defi-
nitions shall be at a time determined by agreement
between the parties, provided that the principles set
out in the Award Restructuring Metal Industry Im-
plementation Manual (when available) are adhered
to. In the interim, the existing definitions in this award
will apply.

(iii) The parties at each enterprise shall undertake appro-
priate consultation in accordance with subclause (2)
of this clause.
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(iv) Upon transition to the new classification structure
employees, subject to subparagraph (iii) hereof will
perform work in accordance with such new classifi-
cations and definitions as set out in the Appendix in
lieu of those currently set out in this award.

(d) Reclassification will be according to the following prin-
ciples—

(i) Employees will transfer to the new classification
structure without loss of pay in accordance with a
schedule agreed between the parties which will “line-
up” the old classifications with the new levels.

(ii) In the event that there is a claim for reclassification
to a higher level under the new structure on the
ground that such employee possesses equivalent skill
and knowledge gained through on-the-job experience
or on any other ground, the following principles shall
apply—
(aa) The parties confirm that an agreed disputes

avoidance procedure shall be followed.
(bb) Agreed competency standards shall be estab-

lished by the parties in conjunction with the
relevant National and State Training Authori-
ties for all levels in any new classification
structure before any claims for reclassification
are processed.

(cc) An agreed accreditation authority shall test the
validity of an employee’s claim for reclassifi-
cation.

(dd) Reclassification to any higher level shall be
contingent upon such additional work being
available and required to be performed by the
employer.

(e) The parties are committed to modernising the terms of
the award and to addressing the issues associated with train-
ing. They shall adopt the use of the Award Restructuring Metal
Industry Implementation Manual as soon as it becomes avail-
able. The Manual may, by agreement between the parties, be
amended to meet requirements in the public sector.

22.—LEAVE TO ATTEND UNION BUSINESS
(1) (a) The employer shall grant paid leave during ordinary

working hours to an employee—
(i) who is required to give evidence before any Indus-

trial Tribunal;
(ii) who as a union nominated representative of the em-

ployees is required to attend negotiations and/or
conferences between the union and the employer;

(iii) when prior agreement between the union and em-
ployer has been reached for the employee to attend
official union meetings preliminary to negotiations
or industrial hearings;

(iv) who as a union nominated representative of the em-
ployees is required to attend joint union/management
consultative committees or working parties.

(b) the granting of leave pursuant to paragraph (a) of this
subclause shall only be approved—

(i) where an application for leave has been submitted
by an employee a reasonable time in advance;

(ii) for the minimum period necessary to enable the un-
ion business to be conducted or evidence to be given;

(iii) for those employees whose attendance is essential;
(iv) when the operation of the organisation is not being

unduly affected and the convenience of the employer
impaired.

(2) (a) Leave of absence will be granted at the ordinary rate
of pay.

(b) The employer shall not be liable for any expenses asso-
ciated with an employee attending to union business.

(c) Leave of absence granted under this clause shall include
any necessary travelling time in normal working hours.

(3) (a) Nothing in this clause shall diminish the existing ar-
rangements relating to the granting of paid leave for union
business.

(b) An employee shall not be entitled to paid leave to attend
union business other than as prescribed by this clause.

(c) The provisions of this clause shall not apply to special
arrangements made between the parties which provide for
unpaid leave for employees to conduct union business.

(4) The provisions of this clause shall not apply when an
employee is absent from work without the approval of the
employer.

APPENDIX—RESOLUTION OF DISPUTES
REQUIREMENT

(1) This Appendix is inserted into the award/industrial agree-
ment as a result of legislation which came into effect on 16
January 1996.

(2) Subject to this appendix, and in addition to any current
arrangements the following procedures shall apply in connec-
tion with questions, disputes or difficulties arising under this
award/industrial agreement.

(a) The persons directly involved, or representatives of per-
son/s directly involved, shall discuss the question, dispute or
difficulty as soon as is practicable.

(b) (i) If these discussions do not result in a settlement, the
question, dispute or difficulty shall be referred to senior man-
agement for further discussion.

(ii) Discussions at this level will take place as soon as prac-
ticable.

(3) The terms of any agreed settlement should be jointly
recorded.

(4) Any settlement reached which is contrary to the terms of
this award/industrial agreement shall not have effect unless
and until that conflict is resolved to allow for it.

(5) Nothing in this appendix shall be read so as to exclude
an organisation party to or bound by the award/industrial agree-
ment from representing its members.

(6) Any question, dispute or difficulty not settled may be
referred to the Western Australian Industrial Relations Com-
mission.

(7) This appendix shall come into effect on and from 16
August 1996.

APPENDIX ONE—NEW CLASSIFICATION
STRUCTURE

Wage Classification Title Minimum Training
Group Requirement
C 6 Advanced Engineering 2nd Year of Advanced

Tradesperson Certificate
C 7 Engineering Tradesperson Post Trade Certificate

- Special Class or Formal Equivalent
C 8 Engineering Tradesperson Completion of 66% of

- Level III qualification for C 7
C 9 Engineering Tradesperson Completion of 33% of

- Level II qualification for C 7
C 10 Engineering Tradesperson Trade Certificate or

- Level I Formal Equivalent
C 11 Engineering Employee Engineering

- Level IV Certificate II
C 12 Engineering Employee Engineering

- Level III Certificate I

Wage Group C 12
Engineering Employee—Level III
(Relativity—87.4%)
An employee who has completed an Engineering Certifi-

cate I or equivalent training to enable work to be performed
within the scope of this level.

At this level an employee performs work above and beyond
the skills of an employee at C 13 and in addition—

Is responsible for the quality of his/her own work, sub-
ject to routine supervision.
Works under routine supervision, either individually or
in a team environment.
Exercises discretion within the levels of skills and train-
ing.

Indicative of the tasks which an employee at this level may
perform are the following—

Operates flexibly between assembly stations.
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Operates machinery and equipment which requires exer-
cising skills and knowledge beyond that of an employee
at Level C 13.
Non-trade engineering skills.
Basic tracing and sketching skills.
Receiving, despatching, distributing, sorting, checking,
packing (other than repetitive packing in a standard con-
tainer or containers in which such goods are ordinarily
sold), documenting and recording of goods, materials and
components.
Basic inventory control in the context of a production proc-
ess.
Basic keyboard skills.
Advanced soldering techniques.
Attends to boilers.
Operation of mobile equipment including forklifts, hand
trolleys, pallet trucks, overhead cranes and winch opera-
tion.
Ability to measure accurately.
Assists one or more tradespersons.
Welding which requires the exercise of knowledge and
skills above Level C 13.

Wage Group C 11
Engineering Employee—Level IV
(Relativity—92.4%)
An employee who has completed an Engineering Certifi-

cate II or equivalent training to enable work to be performed
within the scope of this level.

An employee at this level performs work above and beyond
the skills of an employee at C 12 to the level of training—

Works from complex instructions and procedures.
Assists in the provision of on-the-job training to a limited
degree.
Co-ordinates work in a team environment or works indi-
vidually under general supervision.
Is responsible for assuring the quality of their own work.

Indicative of the tasks an employee at this level may per-
form are the following—

Use of precision measuring instruments.
Machine setting, loading and operation.
Rigging (certificated).
Responsibility for the operation and co-ordination of a
store.
Inventory and store control, including computer use.
Intermediate keyboard skills.
Basic engineering and fault-finding skills.
Basic quality checks on the work of others.
Licensed and certified for forklift, engine and crane driv-
ing operations to a level higher than C 12.
Knowledge of the employer’s operations as it relates to
production processes.

Wage Group C 10
Engineering Tradesperson—Level I
(Relativity 100%)
An employee who holds a Trade Certificate for a

Tradesperson’s Rights Certificate as an—
Engineering Tradesperson (Electrical/Electronics)—Level
I; or
Engineering Tradesperson (Mechanical)—Level I; or
Engineering Tradesperson (Fabrication)—Level I;

and is able to exercise the skills and knowledge of that trade.
An Engineering Tradesperson—Level I works above and

beyond an employee at C 11 and to the level of his/her train-
ing—

Understands and applies quality control techniques.
Exercises good interpersonal and communication skills.
Exercises keyboard skills at a level higher than C 11.
Exercises discretion within the scope of this grade.
Performs work under limited supervision, either individu-
ally or in a team environment.

Operates all lifting equipment incidental to their work.
Performs non-trade tasks incidental to their work.
Performs work which, while primarily involving the skills
of the employee’s trade, is incidental or peripheral to the
primary task and facilitates the completion of the whole
task. Such incidental or peripheral work would not re-
quire additional formal technical training.

Wage Group C 9
Engineering Tradesperson—Level II
(Relativity to C 10—105%)
An Engineering Tradesperson—Level II is an—

Engineering Tradesperson (Electrical/Electronics)—Level
II; or
Engineering Tradesperson (Mechanical)—Level II; or
Engineering Tradesperson (Fabrication)—Level II;

who has completed one of the following training require-
ments—

33% of the modules towards an appropriate Post Trade
Certificate; or
x percentage of modules towards an Advanced Certifi-
cate; or
y percentage of modules towards an Associate Diploma,

as prescribed in the Implementation Manual.
An Engineering Tradesperson—Level II works above and

beyond a Tradesperson at C 10 and to the level of his/her train-
ing—

Exercises the skills attained through satisfactory comple-
tion of the training prescribed for this classification,
subject to standards.
Exercises discretion within the scope of this grade.
Works under general supervision, either individually or
in a team environment.
Understands and implements quality control techniques.
Provides trade guidance and assistance as part of a work
team.
Exercises trade skills relevant to specific requirements of
the enterprise at a level higher than Engineering
Tradesperson—Level I.

Tasks which an employee at this level may perform are sub-
ject to the employee having the appropriate Trade and Post
Trade Training to enable the particular tasks to be performed.

Wage Group C 8
Engineering Tradesperson Special Class—Level I
(Relativity to C 10—110%)
An employee who is a—

Special Class Engineering Tradesperson (Electrical/Elec-
tronics)—Level I; or
Special Class Engineering Tradesperson (Mechanical)—
Level I; or

who has completed one of the following training require-
ments—

66% of the modules towards an appropriate Post Trade
Certificate; or
x percentage of modules towards an Advanced Certifi-
cate; or
y percentage of modules towards an Associate Diploma,

as prescribed in the Implementation Manual.
A Special Class Engineering Tradesperson—Level I works

above and beyond a Tradesperson at C 9 and to the level of
his/her training—

Exercises the skills attained through satisfactory comple-
tion of the training for this classification, subject to the
standards prescribed by the Implementation Manual.
Provides trade guidance and assistance as part of a work
team.
Assists in the provision of training in conjunction with
supervisors and trainers.
Understands and implements quality control techniques.
Works under general supervision, either individually or
in a team environment.
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The following tasks are indicative of what an employee at
this level may perform, subject to the employee having the
appropriate Trade and Post Trade Training to enable the par-
ticular tasks to be performed—

Exercises high precision trade skills using various mate-
rials and/or specialised techniques.
Performs operations on a CAD/CAM terminal in the per-
formance of routine modifications to NC/CNC
programmes.
High voltage switching.
Works on complex machinery and equipment which uti-
lises hydraulic and/or pneumatic principles and who, in
the course of such work, is required to read and under-
stand hydraulic and/or pneumatic circuitry which controls
fluid power systems; or
Works on complex or intricate electrical interconnected
circuits.

Wage Group C 7
Special Class Engineering Tradesperson—Level II
(Relativity to C 10—115%)
An employee who is a—

Special Class Engineering Tradesperson (Electrical/Elec-
tronics)—Level II; or
Special Class Engineering Tradesperson (Mechanical)—
Level II; or
Special Class Engineering Tradesperson (Fabrication)—
Level II;

who has completed one of the following training require-
ments—

an appropriate Post Trade Certificate; or
x percentage of modules towards an Advanced Certifi-
cate; or
y percentage of modules towards an Associate Diploma,

as prescribed in the Implementation Manual.
An Engineering Tradesperson Special Class—Level II works

above and beyond a Tradesperson at C 8 and to the level of
his/her training—

Exercises the skills attained through satisfactory comple-
tion of the training for this classification, subject to the
standards prescribed by the Implementation Manual.
Is able to provide trade guidance and assistance as part of
a work team.
Provides training in conjunction with supervisors and
trainers.
Understands and implements quality control techniques.
Works under limited supervision, either individually or
in a team environment.

The following tasks are indicative of what an employee at
this level may perform, subject to the employee having the
appropriate Trade and Post Trade Training to enable the par-
ticular tasks to be performed—

Works on machines or equipment which utilise complex
electrical/electronic, mechanical, hydraulic and/or pneu-
matic circuitry and controls, or a combination thereof.
Works on instruments which make up a complex control
system which utilises some combination of electrical, elec-
tronic, mechanical or fluid power principles.
Applies advanced computer numerical control techniques
in machining or cutting or welding or fabrication.

Wage Group C 6
Advanced Engineering Tradesperson—Level I
(Relativity to C 10—125%)
An Advanced Engineering Tradesperson—Level I means

an—
Advanced Engineering Tradesperson (Electrical/Elec-
tronic)—Level I; or
Advanced Engineering Tradesperson (Mechanical)—
Level I; or
Advanced Engineering Tradesperson (Fabrication)—
Level I;

who has completed—
x percentage of modules towards an Advanced Certifi-
cate; or
y percentage of modules towards an Associate Diploma;
or
equivalent accredited training,

as prescribed in the Implementation Manual.
An Advanced Engineering Tradesperson—Level I works

above and beyond a Tradesperson at C 7 and to the level of
their training—

(1) Undertakes quality control and work organisation at
a level higher than C 7.

(2) Provides trade guidance and assistance as part of a
work team.

(3) Assists in the training of employees in conjunction
with supervisors/trainers.

(4) Performs maintenance planning and predictive main-
tenance work other than in technical fields.

(5) Works under limited supervision, either individually
or in a team environment.

(6) Prepares reports of a technical nature on specific tasks
or assignments as prescribed.

(7) Exercises broad discretion within the scope of this
level.

The following are indicative of tasks which an employee at
this level may perform, subject to the employee having the
appropriate Trade and Post Trade Training to enable the par-
ticular tasks to be performed—

Works on combinations of machines or equipment which
utilises complex electronic, mechanical and fluid power
principles.
Works on instruments which make up a complex control
system which utilises some combination of electrical, elec-
tronic, mechanical or fluid power principles and electronic
circuitry containing complex analogue and/or digital con-
trol systems utilising integrated circuitry.
Application of computer integrated manufacturing tech-
niques involving a higher level of computer operating and
programming skills than for Level C 7.
Works on various forms of machinery and equipment
which are electronically controlled by complex digital and/
or analogue control systems using integrated circuitry.

 APPENDIX TWO—NAMED PARTIES TO THE AWARD
UNIONS PARTY
Communications, Electrical, Electronic, Energy, Informa-

tion, Postal, Plumbing and Allied Workers Union of Australia,
Engineering and Electrical Division, WA Branch.

The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers—Western Australian
Branch.

Employer Party
Western Australian Fire Brigades Board.

APPENDIX—S.49B—INSPECTION OF RECORDS
REQUIREMENTS

(1) This appendix is inserted into this award / industrial agree-
ment/order as a result of legislation which came into effect on
16 January 1996.

(2) Each employer bound by this award / industrial agree-
ment / order shall maintain a time and wages record for each
employee.

(3) The entries in the time and wages records for each em-
ployee shall include the employee’s name and details of the
employee’s job classification or description, and any other
detail required by this award/ industrial agreement / order.

(4) The employer must ensure that each entry in the time
and wages record is retained for not less than seven (7) years
after it is made.

(5) A representative of an organisation of employees shall
have the power to inspect the time and wages records of an
employee or former employee.
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(6) The power of inspection may not be exercised for the
purpose of inspecting the time and wages records of an em-
ployee or former employee who—

(a) is not a member of the organisation; and
(b) has notified the employer in writing that the employee

or former employee does not consent to a representa-
tive of an organisation of employees having access
to those records.

(7) The power of inspection may only be exercised by a
representative of an organisation of employees authorised in
accordance with the rules of the organisation to exercise the
power.

(8) The representative is empowered to inspect any notifica-
tion that an employee or former employee does not consent to
a representative having access to time and wages records.

(9) A person who has given a notification referred to in para-
graph (b) of subclause (6) hereof may, by notice in writing to
the employer, withdraw the notification and, upon that with-
drawal, the notification ceases to be of effect.

(10) Before exercising a power of inspection the representa-
tive shall give reasonable notice of not less than 24 hours to an
employer.

 (11) An employer shall endeavour to—
(a) maintain the time and wages records of employees

in such a manner that access by a representative of
an organisation to the records of employees does not
give access to records of employees who are not
members of the organisation and have notified the
employer that they do not consent to a representa-
tive of an organisation of employees having access
to the records;

(b) ensure that a representative of an organisation does
not obtain access to the records of employees who
are not members of the organisation and have noti-
fied the employer that they do not consent to a
representative of an organisation of employees hav-
ing access to the records; and

(c) ascertain whether an employee or prospective em-
ployee does not consent to a representative of an
organisation of employees having access to the time
and wages records of the employee or prospective
employee.

(12) A person shall not by threats or intimidation persuade
or attempt to persuade an employee or prospective employee
to give, or refuse to give, written notification that the employee
or prospective employee does not consent to a representative
of an organisation of employees having access to the time and
wages records of that employee or prospective employee.

(13) An employer must ensure that any notification from an
employee or former employee in accordance with this appen-
dix shall be retained for not less than seven (7) years.

(14) There shall be a liberty to apply to amend this appendix
at any time.

(15) This appendix shall come into effect on and from 16
July 1996.

(16) Any employer or organisation bound by or party to this
award/order/industrial agreement may apply to the Western
Australian Industrial Relations Commission at any time in re-
lation to this clause.

Dated at Perth this 3rd day of March, 1983.

PUBLIC SERVICE APPEAL
BOARD—

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Michael Hall

and

Executive Director, Office of Racing and Gaming.

No. PSAB 14 of 1994.

PUBLIC SERVICE APPEAL BOARD

COMMISSIONER R.N. GEORGE.
MR C. FLOATE, BOARD MEMBER.

MS M. SCLANDERS, BOARD MEMBER.

19 June 1997.

Reasons for Decision.
THE COMMISSIONER: This is the majority decision of the
Public Service Appeal Board.

The matter before the Board in these proceedings concerns
an appeal by Michael Hall (the Appellant) against the decision
of the Executive Director, Office of Racing and Gaming (the
Respondent) that he be dismissed from his employment as a
Supervising Government Casino Inspector at the Christmas
Island Resort.

The grounds of appeal are contained in a Schedule appended
to the Notice of Appeal filed with the Commission on 18 Au-
gust 1994, and more specifically in the Particulars to Item 15
of the Schedule which read as follows.

“15. ....
Particulars

(a) The conduct of the Appellant with respect to
the first charge cannot be considered miscon-
duct pursuant to section 44(1)(c) of the Public
Service Act.

(b) The Appellant’s conduct in relation to the sec-
ond charge cannot be considered misconduct
pursuant to section 44(1)(c) of the Public Serv-
ice Act.

(c) Further, or in the alternative, the conduct of
the Appellant in consuming alcohol whilst on
duty was permitted and was not contrary to
any instruction properly issued to the Appel-
lant nor in breach of any term or condition of
the Appellant’s employment, express or im-
plied. Accordingly, the charge does not amount
to an offence under the Public Service Act and
does not warrant termination of employment.

(d) Further, or in the alternative, the Disciplinary
Guidelines provide for the imposition of pen-
alties only if there is misconduct due to alcohol
or other substance abuse in the workplace.
There was no evidence that the Appellant was
guilty of alcohol or other substance abuse in
the workplace.
Alternatively, if (which is denied) the Appel-
lant committed “alcohol or other substance
abuse in the workplace”, the Appellant did not
commit any misconduct as a consequence
thereof and, as a consequence, no offence jus-
tifying the termination of the Appellant’s
employment occurred.

(e) With respect to the third charge, the Appellant
worked overtime during the week preceding
the date of the alleged offence, which over-
time worked was in excess of the one hour
shortfall on 11 July 1994 but for which no
claim for payment was made. As a conse-
quence, no attempt to defraud, deceive or
thwart the Respondent was made by the Ap-
pellant.

(f) Further, or in the alternative, it is common
practice for employees at the Casino to work
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standard rosters on a flexible basis with start-
ing and finishing times varying frequently
(within reason), it being accepted that any
shortfall in an allocated shift will be made up
by working during a meal break, by overtime
or by swapping shifts with other staff.

(g) In the circumstances, the conduct of the Ap-
pellant cannot be considered misconduct
pursuant to section 44(1)(c) of the Public Serv-
ice Act and, accordingly, the charge does not
amount to an offence under the Public Service
Act and no penalty should be imposed.

(h) Further, or in the alternative, clause 7.3.3 of
the Disciplinary Guidelines provides that the
falsifying of time sheets may constitute a mi-
nor offence.

(i) Clause 7.13.2 of the Disciplinary Guidelines
provides that where a minor offence has been
committed and the officer admits the charge,
the appropriate penalty is a reprimand, trans-
fer or fine not exceeding $100.

(j) Further, the Respondent decided to terminate
the employment of the Appellant without con-
sidering the matters contained in a written
report of the incident prepared by an Investi-
gating Officer appointed by the Respondent,
Mr Ray Younger.

(k) Prior to 11 July 1994, the Appellant had an
exemplary work record and had been in the
service of the Respondent since 17 May 1993.
Since 1982, the Appellant had worked con-
tinuously for various State and Federal bodies.
The Respondent failed to have any or any
proper regard to the Appellant’s record and
length of service when considering the charges
and the penalty to be imposed by the Respond-
ent.”

By leave of the Board Item 15 of the Schedule was
amended by deleting the incorrect reference to S.29(1)(b)(i)
of the Act and by adding further grounds of appeal which it
was argued by Mr Taylor for the Applicant arose out of
material to which the Appellant had no access until pro-
ceedings on Friday, 7 July 1995, following an Application
for the production of documents. The further grounds are
extracted from paragraph 9 and Particulars (f), (k) and (l)
of paragraph 18 of the Appellant’s Statement of Facts and
are included after paragraph (k) of item 15 of the Schedule
of Appeal in the following terms.

“(l) During 1994, the Appellant was engaged in conflict
with the Respondent and/or the Casino Controller,
Barry Hildebrand, (“Controller”) on a number of
occasions.

 (m) The Appellant’s actions with regard to the documen-
tation were consistent with employee practices.

 (n) The Appellant was dealt with in a manner which was
inconsistent with the treatment meted out to other
employees and inconsistent with the manner in which
the Controller conducted himself.

 (o) Irrelevant considerations, arising out of the conflict
referred to in paragraph (l) above, were taken into
account.”

The Appeal comes before the Board pursuant to S.80I of the
Industrial Relations Act 1979 as amended (‘the Act’). As cor-
rectly submitted by Mr Taylor the task facing the Board in
these proceedings is as explained in what is referred to as the
“Raxworthy Case” (69 WAIG 2266). In that matter the Board
said—

“the decision is to be reviewed de novo on the basis of
the evidence before the Board, not merely on the basis of
whether the decision maker made the right decision on
the evidence available to it at the time (CF: Colpitts v
Australia Telecommunication Commission (1986) 20 IR
184). The process afforded by S.80I is such that the Com-
mission, constituted by an Appeal Board, is given greater
license to substitute its own view.” (op cit at 2266)

The Board is assisted by a Statement of Agreed Facts filed
with the Commission on 11 July 1995 which, formal parts
omitted, is set out below.

“1. At all material times the Appellant was a public serv-
ant to whom the provisions of Part IV of the Public
Service Act 1978 (“the Act”) applied.

 2. On 11 July 1994 the Appellant, whilst on duty as a
Supervising Government Inspector at the Christmas
Island Resort, requested the Surveillance Supervi-
sor to suspend camera coverage of the bar area in the
International Room of the Casino.

 3. Between about 10.00pm on 10 July 1994 and 2.00am
on 11 July 1994 at the same place, the Appellant con-
sumed alcohol whilst on duty as a Supervising
Government Inspector.

 4. At the same place, the Appellant rendered inaccu-
rate his timesheets in that he completed his shift at
2.00am, yet recorded that he completed his shift at
3.00am.

 5. By letter dated 21 July 1994, the Appellant was
charged pursuant to s45(1)(b) of the Act by the Ex-
ecutive Director of the Office of Racing and Gaming
(“the Executive Director”) with having committed
three acts of misconduct contrary to s44(1)(c) of the
Act (“the three charges”).

 6. The three charges were—
(a) committing an act of misconduct under sec-

tion 44(1)(c) of the Act, in that on Monday 11
July 1994, whilst on duty the Appellant re-
quested the Casino operator’s Surveillance
Supervisor to suspend camera coverage of the
bar area in the International Room of the Ca-
sino in order to prevent the Respondent from
discovering that he was consuming alcohol
whilst on duty;

(b) committing an act of misconduct under sec-
tion 44(1)(c) of the Act, in that on 11 July 1994
the Appellant did consume alcohol whilst on
duty; and

(c) committing an act of misconduct under sec-
tion 44(1)(c) of the Act, in that on 11 July 1994
the Appellant did falsify his timesheets by re-
cording that he completed his shift at 0300
hours, when he finished work at 0200 hours.

 7. Through his representatives, Messrs Clayton Utz, the
Appellant admitted the truth of the facts outlined in
paragraphs 2-4 above. The Appellant does not admit
that these facts constitute the three charges.

 8. By letter dated 28 July 1994, the charges were found
by the Executive Director to be proven. By the same
letter, the Appellant was given an opportunity to pro-
vide a submission in mitigation of penalty.

 9. On the issue of penalty, on 3 August 1994, Messrs
Clayton Utz made written submissions on behalf of
the Appellant to the Executive Director and the Ap-
pellant made oral submissions on his own behalf to
the Executive Director on 4 August 1994.

10. The Appellant was dismissed from his employment
by the Executive Director pursuant to s44(2)(h) of
the Act by letter dated 10 August 1994 (sic).”

[Exhibit 22]
While it is not disputed that the events which led to the

charges against the Appellant in fact occurred, the resolution
of the claim that the actions taken by the Respondent as a
consequence were unfair has been protracted and difficult. This
is demonstrated by the fact that it was almost 12 months be-
fore the conciliation process was exhausted and the matter
proceeded to hearing. At the conclusion of the taking of evi-
dence, but before closing addresses were made, the Board
expressed the view that it considered the most serious issue to
be addressed was the request by the Appellant to the Surveil-
lance Supervisor that camera coverage of the International Bar
be suspended. As a consequence, the Board recalled Mr Hall
to give further evidence in respect of a number of specific
questions raised by it. At the conclusion of that evidence the
Board drew attention to the serious implications of the
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outcome of proceedings for both the Appellant and the Re-
spondent and advised that it might be assisted by further
information from an independent expert who could give an
assessment of the actions of the Appellant in the context of his
role as a Supervising Government Casino Inspector. Follow-
ing an adjournment during which the parties sought to reach
agreement on who the independent expert should be and how
the matter should proceed, the Board was informed that it would
be necessary to obtain and examine procedure manuals from
Christmas Island to determine their application in circum-
stances where State Inspectors were charged with the
responsibility for overseeing the activities of Commonwealth
employees. A number of difficulties arose in securing agree-
ment on an independent expert to provide the assessment sought
by the Board and to the questions to be put to such a person,
despite a number of attempts by the parties to resolve their
differences through meetings and correspondence. In light of
this it was the position of the parties, accepted by the Board,
that the matter ought be brought to a conclusion without resort
to an independent expert, although the Respondent submitted
that the Board should not resile from that course if it thought
that necessary. To that end the closing addresses of the parties
were submitted in writing. Having reviewed the material be-
fore the Board the majority concluded that there was sufficient
in the evidence, in particular that of Mr Younger, to determine
the matter without the need to seek the views of an independ-
ent expert.

The case for the Appellant can be summarised under two
heads.

1. The conduct of the Appellant which resulted in the
laying of the charges against him does not constitute
misconduct for the purposes of S.41(1)(c) of the
Public Service Act 1978.

2. Procedural unfairness, including the taking into ac-
count of irrelevant considerations.

By way of remedy the Appellant seeks re-instatement in his
employment or, if that is deemed by the Board to be impracti-
cable, compensation.

It was the evidence of Mr Hall that he was employed by the
Respondent on 17 May 1993 and that his employment was
subject to an award of the Western Australian Industrial Rela-
tions Commission. It was his understanding on appointment
that he would be in Perth for three weeks and then be relo-
cated to Christmas Island. The three weeks in Perth and the
initial period on Christmas Island were to be spent in training
for his role as a Supervising Government Inspector at the
Christmas Island Resort. As events transpired, however, the
Appellant’s relocation to Christmas Island did not occur until
25 August 1993.

Prior and subsequent to his relocation to Christmas Island
some uncertainty existed about the terms and conditions of his
employment. As a consequence all employees, including the
Appellant, were required to sign in acceptance of the follow-
ing.

“* If at all possible you will be located on the island as
State Public Servants. If, however, as a result of the
meeting referred to previously the UCIW is not pre-
pared to extend its undertaking not to claim coverage
of WA staff on the island, or I consider it appropriate
to do so those officers will be seconded to the Com-
monwealth immediately.

 * Irrespective of the outcome of the current negotia-
tions regarding union and award coverage, the
Commonwealth will offer you employment as ca-
sino Inspectors on the island for a period of twelve
months.

 * The terms and conditions applying to the offer of
twelve months employment will be based on those
contained in the WA award, insofar as they are rel-
evant to Christmas Island, with the exceptions listed
in the following three paragraphs. Where the award
is silent the standard Commonwealth arrangements
for Australia based staff will apply.

 * The transport allowance will be 15 cubic metres for
an Inspector with dependents and 10 cubic metres
for a single Inspector.

 * If it is not possible to stay within the removal allow-
ance limits the Commonwealth would consider any
claim on the merits of individual cases.

 * The Commonwealth will meet the cost of storage of
a vehicle for up to twelve months and should you
become a Commonwealth Officer an allowance for
loss on sale would become available.

 * If the industrial relations issue cannot be resolved
and the Commonwealth is required to maintain its
own regulatory structure, you will be offered em-
ployment by the Commonwealth on terms and
conditions consistent with the Federal award. You
would not be obliged to accept the offer. If you de-
clined the offer you would continue to work as a
Casino Inspector on the island for the balance of the
twelve month secondment following which you
would return to this Office where you would be ei-
ther employed (if an appropriate position was
available) or listed for redeployment.”

[Exhibit 5]
Following his arrival at Christmas Island the Appellant had

cause on a number of occasions to raise with the Respondent,
through Ms D. McLaughlin, Manager, Organisation Develop-
ment, Office of Racing and Gaming, Mr B. Sargeant, Executive
Director, Office of Racing and Gaming and Mr B. Hildebrand,
Casino Controller, the conditions under which he and others
were employed. This led to memos issued by Mr Hildebrand
on 13 June 1994 and 21 June 1994 concerning lines of com-
munication within the organisation and the use of grievance
procedures (See Exhibits 6 and 7). Although Mr Hildebrand
was an employee of the Commonwealth of Australia, he was
the person to whom the Appellant, through the Deputy Casino
Controller, was responsible.

A third memo was issued by Mr Hildebrand about that time
(Exhibit 8) which was said to have been written following a
visit to the Casino by the Appellant and his wife with Ms
Boland, Mr Hildebrand’s Administrative Assistant, and her
husband while off duty. On that occasion the Appellant said
that he noticed Mr Hildebrand watching while his wife and
Ms Boland were gambling. The Appellant was either seated
next to or standing behind his wife at the time. Mr Hildebrand
did not speak to the Appellant that night but later called him
into an office and questioned him as to whether he had been
gambling. After replying in the negative, the Appellant was
shown the memo identified in these proceedings as Exhibit 8
and told by Mr Hildebrand that it had to be issued because of
his actions. According to the Appellant his behaviour on the
night in question had not been in breach of any existing policy
and while the attitude of Mr Hildebrand in the meeting in which
he had been shown the memo was aggressive, it was not in
any sense a formal meeting and did not involve any counsel-
ling or accusation of wrong doing. Other incidents were
referred to in the course of the Appellant’s evidence to imply a
pattern of conflict between himself and the management of
the Respondent, in particular Ms McLaughlin and Mr
Hildebrand, which unfairly influenced the decision to termi-
nate his services. When viewed as a whole, however, there is
insufficient evidence to enable such a conclusion to be drawn.

As to the events on the evening of 10 July 1994 which led to
the Appellant’s dismissal, it was his evidence that when he
reported at the Casino at 4.00pm to work his rostered shift it
was in the knowledge that his wife, who had returned tempo-
rarily to Melbourne, was in hospital and due to give birth to
their fourth child. On his arrival the Appellant entered both
his commencing time (1600 hours) and his normal finishing
time (0300 hours) in the log book. This practice was not unu-
sual amongst members of the staff. During his shift the
Appellant tried without success to telephone his wife and was
informed by the Ward Sister at the hospital that his wife and/
or unborn child were at serious risk. About 10.00pm that night
the Appellant was advised that the child had been born and
both the child and his wife were in a satisfactory condition.

It was the Appellant’s evidence that the events of the night
had affected him emotionally and that on receiving the news
that his wife and new born child were both well he immedi-
ately passed the news on to a Mr T. Barnes, a fellow inspector
who was also on duty that night, and to a Mr B. Katazian, a
friend who was on duty as a barman at the Casino in what is
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known as the Golden Bird Bar. This was said to have been
about 10.30pm on the night in question and while the Appel-
lant was at the Golden Bird Bar he had a beer. This was not the
first alcoholic drink the Appellant had consumed that night
and under cross-examination he stated that his first drink was
consumed about 7.30 to 8.00pm (Transcript p.89). According
to the Appellant Mr Barnes also joined him for a drink that
night and had a gin and tonic. This was confirmed in an Affi-
davit from Mr Katazian (Exhibit 19) but denied in a memo
from Mr Barnes to the Executive Director in which he con-
firmed that in answer to a question from Mr Younger who
conducted the enquiry into the allegations against the Appel-
lant he had said—“...I felt it would not surprise me if Michael
Hall had prompted Berdj (Katazian) to say I had a gin and
tonic. I felt Michael Hall may have done this to alleviate his
position.” (Exhibit R8). This memo was written on 26 August
1994 in relation to a separate enquiry into the actions of Mr
Barnes arising from the investigation relating to the Appel-
lant.

The Appellant left the Golden Bird Bar at about midnight on
the night of 10 July 1994 by which time he said he had con-
sumed three or four beers. On doing so he phoned the
surveillance section to let a Mr M. Waite, a person with whom
he “got on ...very well” (Transcript p.55), know about the birth
of his child. Mr Waite was not there at the time and he spoke
instead to a Mr Michael Dewar a Surveillance Supervisor
employed by the Christmas Island Resort. The evidence of the
Appellant as to what occurred in the course of that conversa-
tion was inconsistent but it is clear in the end that he informed
Mr Dewar of the birth of his child and asked him whether the
International Bar was open. He told Mr Dewar that he wished
to have a drink in the International Bar and asked if the cam-
eras could be kept off him. This request was said to have been
made because he was in an emotional state and did not want
his emotion to be recorded and end up on what is referred to as
a “blooper” tape which the Appellant described as a compila-
tion of recorded incidents used for amusement and training
purposes. In contrast to this, however, the Appellant also
claimed that his request to Mr Dewar was made in jest, al-
though it was clear from Mr Dewar’s response that it had not
been taken that way. As soon as this became apparent it was
said by the Appellant that he responded by instructing Mr
Dewar that he should do his job the way it was supposed to be
done. He then went to the International Bar from where he
made a second call to the Surveillance Section and spoke to
another person whose name he was unable to recall. The Ap-
pellant asked whether he was on camera, and when told that
he was held up a glass of beer he was drinking and said
“cheers”. In so doing the Appellant informed the person to
whom he was speaking that his wife had just given birth to his
fourth child.

The request to divert the cameras was recorded by Mr Dewar
in his diary on Sunday, July 10, under the time of 0020 hours,
in the following terms.

“0020

Had a call from (GI) M Hall requesting that we keep the
cameras away from International Bar. he wants to have a
drink. 0025 Camera 28 Recording by VCR 48.”

[Exhibit 25]

The Appellant remained at the International Bar until about
2.00am, approximately one hour before the end of his shift,
when he left the Casino. According to the Appellant he had “at
least 6 or 7 beers” over the course of the night (Transcript
p.92) and the alcohol consumed did not impair his capability
to perform his work.

While the Appellant said that he was of the view that there
was no prohibition on Government Casino Inspectors drink-
ing on duty and had never been told otherwise, he conceded
that drinking on duty was generally unacceptable. To the Ap-
pellant’s recollection he had only consumed alcohol on duty
once previously, that being on New Years Eve on which occa-
sion he had two or three beers. It was also the evidence of the
Appellant that during the training period in Perth it was usual
on Fridays to have lunch at the tavern opposite the training
venue and to have drinks with lunch. The length of time spent
at these lunches was said to have increased as the training
period went on.

On July 19, 1994 the Appellant received from Mr Hildebrand
a facsimile copy of a letter from the Executive Director ad-
dressed to Mr Hall. The letter referred to a complaint received
from Mr Geoff Taylor, General Manager, Christmas Island
Resort and enclosed a copy of the complaint. The letter from
the Executive Director listed four allegations which were iden-
tified as being serious and requested a written response to each
no later than 4.00pm on 22 July 1994. The allegations were
set out in the letter to Mr Hall in the following terms.

“1) that on Monday 11 July 1994, whilst on duty you
requested the Survey Supervisor to suspend camera
coverage of the bar area in the International Room
of the Casino as you wished to have a drink.

 2) you were drinking whilst on duty.
 3) that you have falsified time sheets for 11 July 1994

in that you departed the casino at 0200 hours;
 4) that your time sheet and sign on book indicate that

you have completed a full shift on 11 July 1994 con-
cluding at 0300 hours (copies attached).”

[Exhibit 11]
That letter apparently followed a letter of the same date from

Mr Hildebrand to the Executive Director identifying the same
issues and seeking direction as to what course of action should
be taken regarding the incident.

On 20 July 1994 the Appellant faxed his written response to
the Executive Director. That response, formal parts omitted,
was in the following terms.

“I have received your letter dated 19 July 1994 regarding
a complaint forwarded from Mr Geoff Taylor. The fol-
lowing is my response to the points raised.
1) that on Monday 11 July 1994, whilst on duty you

requested the Surveillance Supervisor to suspend
camera coverage of the bar area in the International
Room of the casino as you wished to have a drink.

Response: About 0020 Hrs on Monday 11th July I called
the Surveillance section. I had just found out that my wife
had a son on the mainland and wanted to pass on the news
to Surveillance Manager Michael Waite. I spoke with
Mike Dewar and passed on the news. I then asked Mike
Dewar if the International bar in the Casino was open as
I intended to have a celebratory drink. I asked Mike Dewar
if the cameras could be taken off the bar as I was such a
nervous wreck I might burst out crying. This was said in
a jovial tone and was not expected to be taken with any
seriousness. Mike Dewar replied something to the effect
of “what?” I realised that Mike had not taken my com-
ment in the context that it was intended and I then said to
Mike Dewar, No don’t, you do your job properly it was
stupid of me even saying something like that. I then asked
Mike Dewar to pass on the news.
2) you were drinking whilst on duty.

Response: I agree with this comment. My wife has been
in Melbourne since early June 1994 and was not expected
back until early August 1994 and I have remained on the
Island with our other three children. This has been an
extremely stressful period and combined with the fact that
the birth of our child was a difficult birth, I was very
emotional, nervous and relieved when I found out that
both were O.K. After this I had a few celebratory drinks
and in my opinion did not impair my judgement to carry
out my duties. The following day I spoke with the Casino
Controller and stated that I would not be on duty that
night as I was emotionally upset.
3) Your supervisor has reported—

that you have falsified time sheets for 11 July 1994
in that you departed the casino at 0200 hours: and;

4) that your time sheet and sign on book indicate that
you have completed a full shift on 11 July 1994 con-
cluding at 0300 hours.

I always sign on and off duty as I get into the office. Fill-
ing in the rostered hours of duty. As occurs from time to
time, both the Casino Controller and Deputy Casino Con-
troller are aware of the fact that officers and themselves
require time for personal matters within their normal hours
of duty. It is understood that staff may take time out and
make up the time when it is convenient. For ease of
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administration and paperwork the normal times are re-
corded and times are balanced. The time sheet submitted
shows that a break was recorded between 0100 and 0130
hrs and that I was liaising with Casino staff after that
period. The penalty claim sheet for that period clearly
indicates that this time was made up by No o/t claimed
for the time worked on Sunday 3/7/94. 1 considered that
this was a fair exchange.
At no time have I intended or attempted to deceive any-
one regarding this matter. I am disappointed that my
‘Supervisor’ did not give me the opportunity to explain
or rebut these allegations before launching into a covert
investigation.
I also view this matter seriously and request that I be in-
formed of any further action at your earliest convenience
to avail myself of legal representation if necessary.
[Exhibit 12]

On 21 July 1994 Mr Hildebrand called the Appellant into
one of the offices at the Casino and handed him a letter from
the Executive Director. The letter was addressed to the Appel-
lant and advised that his responses to the matters raised in
relation to the events of July 10 1994 were not considered to
be adequate. The letter further advised of the charges now the
subject of these proceedings and required, pursuant to S.45 of
the Public Service Act 1978, that the Appellant state in writ-
ing within five days whether the truth of the charges was
admitted or denied. The Appellant was suspended pursuant to
S.45(1)(a) of the Public Service Act and was informed that Mr
K. Younger, Senior Government Casino Inspector (Burswood
Casino) and Senior Investigator for the Office of Racing and
Gaming, would be arriving at Christmas Island on 24 July
1994 for the purpose of conducting an independent investiga-
tion and preparing a report on his findings for the Executive
Director. At the conclusion of the meeting Mr Hildebrand in-
structed the Appellant to collect his personal belongings from
his office and then escorted him from the Casino.

In the course of his enquiry Mr Younger interviewed
• Michael Dewar, Surveillance Supervisor
• Michael Lewis Waite, Surveillance Manager;
• Paul Raymond McHenry, Gaming Shift Manager;
• Berdj Katazian, Bar Attendant;
• Martin Dunleavy, Surveillance Operator;
• Geoff Taylor, General Manager, Christmas Island Re-

sort; and
• Timothy David Barnes, Government Casino Inspec-

tor.
Although Mr Younger had arranged to interview the Appel-

lant on 25 July 1994, that interview did not proceed because
the Appellant indicated at the commencement of the meeting
that he wished to exercise his rights which allowed him five
days to respond to the charges and to legal representation. The
interview was therefore limited to Mr Younger informing the
Appellant of the charges laid, the penalties that may be applied
if he was to be found guilty of those charges, that he was under
no obligation to answer questions where the answers might
incriminate him, that whatever he did say would be recorded
in writing and used in determining the matter and that if he
failed to provide any responses then any consequential action
or penalty would be determined on the available information.

On 27 July 1994 Mr Younger was made aware that the Ex-
ecutive Director had received the Appellant’s response through
his solicitor in Perth. This information was passed on to the
Appellant with the invitation to discuss any aspect of the mat-
ters under consideration before Mr Younger left the Island.
The Appellant chose not to accept that invitation saying that
he believed everything he wanted to say had been said.

Mr Younger completed the report on his investigations on
28 July 1994 and made the following findings and recommen-
dations.

“1. REQUEST TO MOVE CAMERA
.........

FINDING
Apart from Supervising Inspector Hall’s admission in his
letter of reply to Mr Sargeant’s letter of 19 July 1994, that
he made the request to the Surveillance Department for

the camera to be taken off the bar, there is only the evi-
dence of Surveillance Supervisor Michael Dewar that
Michael Hall actually made the request. However, the
actions taken by Mr Dewar by recording the incident in
the Surveillance Diary tends to support his evidence that
the request was made.
It seems that after making the request Michael Hall had
second thoughts about the matter, hence his call to Sur-
veillance Operator Martin Dunleavy to bring up camera
28.
On the balance of probabilities I find that Supervising
Inspector Hall did make a request, to Surveillance Super-
visor Michael Dewar, to move the surveillance camera
from the bar area, and in so doing betrayed a position in
which trust and integrity is paramount.
2. CONSUMING ALCOHOL WHILST ON DUTY

........
FINDING
There is conclusive evidence that Supervising Inspector
Hall did consume alcohol whilst on duty.
3. FALSIFYING TIME SHEETS

..........
FINDING
I find that there is sufficient evidence to show that Super-
vising Inspector Hall did not complete a full shift when
rostered to work from 1600 hours on Sunday, 10 July
1994 to 0300 hours on Monday, 11 July 1994.
I also find that the entries recorded in Supervising In-
spector Hall’s time sheets in relation to the time he actually
ceased that shift is false and misleading. But at the time
of making those entries there was no intention to deceive
any person or gain an advantage.
..........
RECOMMENDATIONS
1. It is recommended that in determining appropriate

action and penalty in relation to Supervising Inspec-
tor Hall making the request to the Surveillance
Department not to monition (sic) camera 28, it be
taken into consideration that by making such request
he has betrayed a position in which trust and integ-
rity are paramount.

2. It is recommended that in determining appropriate
action and penalty in regard to Supervising Inspec-
tor Hall consuming alcohol whilst on duty it be taken
into account that whilst there are mitigating circum-
stances why he consumed alcohol on duty, he spent
a substantial part of his shift drinking.

3. It is recommended that in determining appropriate
action and penalty in relation to Supervising Inspec-
tor hall falsifying his time sheets, it be taken into
consideration that there was no intent to deceive any-
one or gain an advantage at the time those entires
were made.”

[Exhibit R6]
On 28 July 1994 the Appellant was handed by Mr G. Muir,

Deputy Controller, Christmas Island Casino, a memo from the
Executive Director advising the Appellant of his finding that
each of the charges had been proven. In so doing the Execu-
tive Director noted the Appellant’s admission as to the truth of
the charges laid against him as acknowledged in a letter from
the Appellant’s solicitors to the Respondent dated 26 July 1994.
The memo also advised that the Appellant was to be provided
with the opportunity to present a submission in mitigation in
respect of the question of penalty. On 3 August 1994 the Ap-
pellant’s solicitors wrote to the Respondent on the question of
mitigation and on 4 August 1994 there was a discussion be-
tween the Executive Director and the Appellant on the same
matter.

On 8 August 1994 Ms McLaughlin provided the Executive
Director with a written report which considered matters rel-
evant to the charges against the Appellant under the following
heads.

• NATURE AND SERIOUSNESS OF OFFENCES
• DEGREE OF RELEVANCE TO OFFICER’S DU-

TIES
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• OFFICER’S RECORD OF SERVICE
• IMPACT ON REPUTATION/INTEGRITY OF

SERVICE AND THE OFFICER
• IMPACT ON THE EMPLOYER/EMPLOYEE RE-

LATIONSHIP
• OFFICER’S MITIGATION AND CLAIMS
• RECOMMENDED PENALTY
• JUSTIFICATION FOR RECOMMENDED PEN-

ALTY
[Exhibit 26]

The penalty recommended in respect of each individual
charge was as follows.

“1. Misconduct—in that on 11 July, 1994 he did request
the Surveillance Supervisor to suspend camera cov-
erage of the bar area of the International Room as he
wished to drink.

Recommended penalty—dismissal
2. Misconduct—in that he drank whilst on duty on 11

July, 1994.
Recommended penalty—reduction in classification
3. Misconduct—in that he falsified his time sheets for

11 July 1994.
Recommended penalty—fine equivalent to salary for
shift.”
[Exhibit 26 at pp 3 and 4]

On 9 August 1994, having considered all of the material
presented to him in relation to the matter, including the letters
from the Appellant’s solicitors dated 26 July 1994 and 3 Au-
gust 1994, the Executive Director wrote to the Appellant
informing him of his conclusions and advising that his serv-
ices were terminated in accordance with S.44(2)(h) of the then
Public Service Act 1978, effective from that day (Exhibit R1).

On 11 August 1994, as a consequence of the Appellant’s
dismissal, the Administrator, Christmas Island Administration,
gave the Appellant one months notice of termination of his
residential lease in accordance with subclause 4.14 of the Resi-
dential Lease Agreement between himself and the Territory of
Christmas Island and S.72 of the Property Law Act 1969
(WA)(CI) (Exhibits R3 and R4). Following representations
from the Appellant the Territory of Christmas Island on 17
August 1994 wrote to the Appellant confirming that it would
meet reasonable removal costs for him and his family to Mel-
bourne. The letter stressed, however, that the offer to meet
these costs was outside of the Territory of Christmas Island’s
obligations and was made subject to conditions which required
that the Appellant depart the Island on 20 August 1994.

It is against this background that we now turn to consider
the grounds of appeal under the two heads identified earlier in
these Reasons for Decision.

1. Procedural Fairness
This issue is raised by the Appellant not in terms of any

alleged general lack of procedural fairness, as it could not be
on the evidence, but rather in terms of the extent to which the
incident about mid June of 1994, when the Appellant was ques-
tioned by Mr Hildebrand as to whether he had been gambling
on an off duty visit to the Casino, influenced the decision to
terminate his services. While Ms McLaughlin said in her evi-
dence that she believed Mr Hildebrand had warned the
Appellant in relation to that incident that any further breach in
security would result in disciplinary action, there is no direct
evidence that there was any formal investigation or finding
which provided grounds for or resulted in such a warning be-
ing given. Nevertheless Mr Younger followed the matter up
with Mr Hildebrand after it had been raised with him by Su-
pervising Inspector Buck during his investigation on Christmas
Island and included his account of events in his report (Ex-
hibit R6 p.8). Under cross examination Mr Younger said that
although he referred to the June incident in his report it was
not a matter taken into account in the making of his recom-
mendations. The incident was also referred to by Ms
McLaughlin in her report to the Executive Director dated 8
August 1994. Unlike Mr Younger, Ms Laughlin did take the
incident into account in recording the justification for the pen-
alties recommended. This is clear from her own evidence and
the following extract from her report.

“In view of the past incident and his behaviour on 10/11
July, it is clear that Mr Hall has taken advantage of his
position of trust and can no longer continue to perform
the duties for which he is employed.”
[Exhibit 26 p.15]

It is argued for the Appellant that this sequence of events,
when viewed in the context of the evidence of Ms McLaughlin
(Transcript p.154), demonstrates a clear conjunction between
the June incident and the events of 10/11 July and that without
the June incident he would not have been dismissed.

Despite what is said above it is the view of the majority of
the Board that this ground of Appeal is not made out. The
decision to terminate the services of the Appellant was made
by the Executive Director on the basis of all of the material
before him. This included not only the reports by Mr Younger
and Ms McLaughlin but also the responses from the Appel-
lant’s solicitor and the Appellant himself in relation to both
the charges and matters in mitigation. In reaching his decision
the Executive Director held no discussions with Ms
McLaughlin and there is nothing in the written material be-
fore the Board initiated by the Executive Director, including
the notice of termination, that would indicate that his decision
was based upon anything other than a consideration of the
events of 10/11 July 1994 (See Exhibits 11, 13, 14, 21). In
each instance the correspondence from the Executive Director
focused upon the charges arising from the July incident and
there is no direct evidence that would indicate that without the
June incident the Appellant would not have been dismissed.

The question of procedural fairness was addressed by the
Industrial Appeal Court in Shire of Esperance v Mouritz (1991).
In that matter Kennedy J. expressed the following view.

“In my opinion, any breach of the rules of natural justice
was a relevant circumstance in the determination of the
critical question as to whether the dismissal was harsh or
unjust. Whether an employer, in bringing about a dis-
missal, adopted procedures which were fair to the
employee is an element in determining whether the dis-
missal was harsh or unjust—see The Law of Employment,
Macken, McCarry & Sappideen, 3rd ed, 277-278, and
the authorities their cited. In some cases, this can be a
most important circumstance.”
[71 WAIG 891 at 895]

This issue was also addressed by Nicholson J. In his sepa-
rate judgement where he said—

“For the reasons I have given, I consider the Full Bench
was correct in its conclusion that the respondent had not
been given a fair hearing by the appellant. That is an ele-
ment in determining whether the dismissal was harsh or
unjust—Macken, McCarry & Sappideen, “The Law Em-
ployment” 3rd ed, 277-8. As there explained, the mere
fact that the employee did not have a proper opportunity
to explain or has not been warned of the possibility of
termination does not automatically entitle the applicant
to a remedy. No injustice will result if the employee could
be justifiably dismissed.”
[Supra at 899]

In the circumstances referred to in these Reasons for Deci-
sion if there was an element of unfairness in the reference the
June incident in the reports of Mr Younger and Ms McLaughlin,
in our view it is not of sufficient importance in the overall
circumstances to sustain the appeal and in any event is cor-
rected by the exercise of the Appellant’s right to a de novo
hearing. Quite clearly the incidents with which the Appellant
was charged were the subject of a detailed investigation and
he was given every opportunity to provide an explanation per-
sonally and through his legal representative. Submissions in
mitigation from the Appellant and his legal representative were
also received and considered.

2. Conduct of the Appellant
The tests to be applied in determining a claim of unfair dis-

missal are set out by Kennedy J in Shire of Esperance v Mouritz
(1991) in the following terms.

“In Miles v. The Federated Miscellaneous Workers Un-
ion of Australia Hospital Service and Miscellaneous, WA
Branch (1985) 65 WAIG 385 at 387, I noted that it has
long been acknowledged that the power to order reinstate-
ment is one to be exercised only where the employer’s
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action is harsh or unjust in relation to that employee. The
following principle, stated in In re Barrett and Women’s
Hospital, Crown Street [1947] AR 565, at 566-567, was
cited with approval by Walsh J in North West County
Council v. Dunn (1971) 126 CLR 247, at 262—

“It is not the province of the Commission, in the ex-
ercise of the jurisdiction conferred on it by the
Industrial Arbitration Act to take over the functions
of the employer in relation to the selection and re-
tention of employees, and it will intervene only when
its intervention is necessary to protect an employee
against an unjust or unfair exercise of the employ-
er’s right of dismissal, a right which is as fundamental
in the relationship of employer and employee as is
the right of an employee to leave his employment.”

Walsh J also went on to stress, at 263, that it is not a
question as to the parties’ respective legal rights, but a
question as to whether the legal right of the employer has
been exercised so harshly or oppressively against the
employee as to amount to an abuse of that right. He ac-
cepted, citing McKeon J in Western Suburbs District
Ambulance Committee v. Tipping [1957] AR 273 at 280,
that a proper test is to ask the question; “Has there been
or has there not been oppression, injustice or unfair deal-
ing on the part of the employer towards the employee?”
See also Loty and Holloway and Australian Workers’
Union (1971) 71 AR 95 at 99.”
[Supra at 894]

While there is agreement with the fact that the three inci-
dents with which the Appellant is charged occurred, the truth
of the charges are not admitted and it is not accepted by the
Appellant that they constitute offences which may be regarded
as misconduct for the purposes of S.44 of the Public Service
Act, 1978. It is argued for the Appellant that when the facts
are viewed in the mitigating and qualifying circumstances
which affect them, there is insufficient to justify the action
taken by the Respondent in both a procedural and substantive
sense. On the other hand it is argued for the Respondent that
the emphasis by the Appellant on the distinction between the
admission of relevant facts and the non admission of the truth
of the charges creates a distraction from the true test faced by
the Appellant to show that in choosing to dismiss him for mis-
conduct the Respondent applied a sanction which was outside
the range of sanctions open to it and in so doing caused a
manifest unfairness. As we understand the submissions, the
distinction referred to above is indeed a distraction and the
issues to be determined, as acknowledged by the Appellant,
are—

• the facts;
• the mitigating and qualifying circumstances affect-

ing those facts; and
• whether or not on the basis of the facts and the miti-

gating and qualifying circumstances affecting those
facts, the actions of the Respondent were justified.

The case for the Appellant as summarised in the written clos-
ing submissions on his behalf are as follows.

Alcohol Consumption
• The consumption of alcohol was not at any material

time prohibited in a general sense nor was there any
relevant policy in effect at the time of the incident.

• Rather, there were instances of drinking on duty at
both this location and at Burswood Resort Casino.

• The evidence indicates that the Appellant consumed
between 4 and 6 beers over a period of 6 to 7 hours
and in any event ought to be considered properly in
the context of, first, the mitigating circumstances
surrounding the consumption of alcohol and, sec-
ondly, the clear lack of any covert behaviour on the
part of the Appellant.

• On the night in question, relevant paperwork was
completed by the Appellant and relevant contact
maintained with Mr Barnes.

• It was not until 23 August 1994 that a policy was
effected by the Respondent (refer Appellant’s Ex-
hibit 16).

Timesheets
• There is evidence in the transcript from both wit-

nesses for the Appellant and witnesses for the
Respondent that there was no strict implementation
of clear practices in regard to this exercise and, fur-
ther, that it was commonplace that there was a failure
to maintain the practice properly.

• No time record was in existence for Mr Barnes on
the same night.

• A policy was implemented only on 23 August 1994
(refer Appellant’s Exhibit 17).

Camera Surveillance
• The comment made by the Appellant was clearly, in

its context, light-hearted. At all material times he was
aware of the existence of the “blooper” tapes.

• The Appellant was clearly concerned about his emo-
tional state but, having made the statement,
immediately sought to rectify it.

• Had there been any intention to make the request for
covert purposes, the Appellant could have asked the
cameras to be moved to the gaming tables rather than
to be specifically taken off him.

• The error occurred and of that there is no doubt. How-
ever, it was immediately rectified and the evidence
of the Appellant in that respect must be accepted. A
corroborative entry in the surveillance operator’s log
confirms that position.

• There was no written policy implemented by the Re-
spondent which affected either the Appellant or any
other person in this context.

• The correspondence from the Appellant’s solicitors
constitute an agreement with the facts but not an
agreement that the facts as agreed necessarily con-
stitute the charges or any consequences that flow from
it. In that regard reference is made to the comments
noted earlier.

In the view of the majority of the Board the best evidence in
this matter is that provided by Mr Younger. He impressed as
an honest and forthright witness experienced in the conduct of
investigations and in the casino industry. He also had no pre-
vious dealings with the Appellant, apart from a brief contact
in the course of the Appellant’s initial training. It was not sug-
gested that Mr Younger’s investigation was in any way flawed,
except for the reference in his report to the June 1994 incident
involving the Appellant which has already been addressed, or
that he was in any way biased. On the other hand the demean-
our of the Appellant and inconsistencies in his evidence and
between his evidence and his written response faxed to the
Executive Director of the Respondent on 20 July 1994 (Ex-
hibit 12) left us with the view that his evidence could not be
entirely relied upon. For example, there are discrepancies in
the time he said he commenced drinking, the number of drinks
he had consumed and the reasons for his request that camera
surveillance of the bar area be diverted. In his response to the
Executive Director (Exhibit 12) he said that he had a few cel-
ebratory drinks after he had been informed of the birth of his
child. This was about 10.00 to 10.30pm. This is consistent
with his evidence before the Board in examination in chief.
Under cross-examination, however, he said his first drink was
consumed at about 7.30 to 8.00pm. Further, the Appellant
sought to justify the fact that he was drinking while on duty by
asserting that this was accepted practice, an assertion not sup-
ported in the evidence. In fact when pressed on the issue he
conceded that with the exception of one or perhaps two inci-
dents, the examples to which he referred involved drinking
off duty or he was unaware of whether the persons involved
were in fact on duty at the time (see transcript pages 96 to
104). While the Appellant sought to establish that Mr Barnes
had also consumed alcohol on the night of 10 July 1994, the
evidence in that regard, which was not conclusive, portrayed
an incident in which Mr Barnes had taken pains to conceal the
fact that he was drinking alcohol. This does not support the
contention that consuming alcohol while on duty is accepted
practice.

It is apparent from the report by Mr Younger following his
investigation and from his evidence, that he viewed the re-
quest by the Appellant to divert camera surveillance as a most
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serious event which “betrayed a position in which trust and
integrity is paramount” (Exhibit R6 p.4). This view was con-
sistent with the views expressed to Mr Younger by Mr Geoff
Taylor, the General Manager of the Christmas Island Resort.
Mr Taylor is recorded as having told Mr Younger that the Ap-
pellant had lost his credibility and that it would be difficult to
maintain a working relationship with him. The action being
taken by the Respondent was also said to have been seen by
Mr Taylor as a factor in maintaining the integrity and working
relationship between the Casino and the Casino Control Divi-
sion of the Respondent. The attitude of Mr Taylor is placed in
context by the evidence of Ms McLaughlin about concerns of
“unprofessional behaviour” and “slackness” in the Casino
Surveillance area (Transcript p.165).

The reference by Mr Younger to the question of trust was
further elaborated upon by him in the following exchange be-
tween himself and a member of the Board.

 “FLOATE, MR: Mr Younger, in your recommendation
1, you said that he has betrayed a position in which trust
and integrity are paramount. What do you mean by that?—
What do I mean by that?
Yes?—What I mean, as a government inspector, a person
in a regulatory field, they are in a position of trust and I
believe that in making such a request to the casino sur-
veillance department at Christmas Island he betrayed that
trust.
Did you take the consideration of the circumstances at
the time of his wife having a baby and all the rest?—The
circumstances I am talking about, he made a request to
turn the camera off and I believe whatever was his reason
making that request, was immaterial. He made that re-
quest. I took in consideration the circumstances regarding
his wife giving birth and the other matters, especially
drinking on duty.
This was in the bar area, wasn’t it?—I am sorry?
This was in the bar area where—?—This was the camera
coverage of the bar area, that’s right.
Did you consider that in your final analysis of your rec-
ommendations?—Not in relation to recommendation 1.
So you could have considered it could be a bit too strong
as a recommendation?—No, no.
You don’t?—No.
Why do you say that?—I stand by that because the per-
son who is a government inspector, it is his or her role to
ensure the integrity of gaming. By making such a request,
for whatever reason that request was made, he has
breached that trust.
Is that your particular code or it is—?—That’s my own,
yes.
Okay, thank you.”
[Transcript p.128/9]

The Appellant’s own witness, Mr South, also confirmed
under cross examination the importance of the position of su-
pervising Government Casino Inspector and the high standards
of integrity and conduct required as a consequence (Transcript
p.26).

As a Supervising Government Casino Inspector the Appel-
lant was in a position of authority in relation to other inspectors,
the Casino Operator and its employees and patrons, as evi-
denced by the Statement of Duties for the position occupied
by him (See Exhibit R5). On his own evidence the Appellant
conceded he was in a position of authority over Surveillance
Operators who functioned under rules and procedures con-
tained in a Casino Control Ordinance. Part of that Ordinance
requires that any licensed employee or person within the Ca-
sino must lawfully abide by any direction received from a
Government Casino Inspector (Transcript p.168/9). The Ap-
pellant and other Inspectors had participated in the development
of the rules and procedures contained in the Ordinance so they
were or should have been well known to the Appellant. Fur-
ther, the Appellant’s employment required that he participate
in an intensive three months training programme which in-
cluded sessions on ethics, before actually taking up his duties.

While the Appellant claims that the request to divert camera
surveillance was meant as a joke and quickly countermanded
when questioned by Mr Dewar who received the request, the

Board is not convinced on the evidence that such was the case.
The statements of Mr Dewar and Mr Dunleavy given in the
course of Mr Younger’s enquiry do not support that claim.
Neither does the evidence of the Appellant himself which at
times varied between the request being a joke to it being made
out of a concern at the possibility of being filmed in an emo-
tional state. Although there were some discrepancies in the
evidence as to what occurred, it seems clear that on receiving
the request Mr Dewar, who assumed that the Appellant was off
duty, recorded the request in the Surveillance Diary (See Ex-
hibit 25) and requested the operator, Mr Martin Dunleavy, to
place Camera 28 on one of the monitors so that the camera’s
view was being recorded. Camera 28 was said to be the cam-
era that normally covered the bar area. In the signed statement
by Mr Dunleavy it was said that both he and another unnamed
Surveillance Operator were asked by Mr Dewar not to use cam-
era 28 on the working monitor. Sometime later Mr Dunleavy
received a call from the Appellant who asked if he “had cam-
era 28 up” (Exhibit 24). When he answered in the negative the
Appellant requested that it be put up on a working monitor and
asked to be told what he was holding in his hand. Mr Dunleavy
said in his statement that he told the Appellant he could see
that he was holding a beer and offered him his congratulations
as he was aware of the birth of the Appellant’s son. Camera 28
was kept on the working monitor from that time due to the
Appellant’s request. While it was put to Mr Younger that there
was conflict between the statements of Mr Dewar and Mr
Dunleavy, Mr Younger rejected that proposition. According to
Mr Younger he had noted the apparent conflict himself and
had clarified the issue with Mr Dewar and Mr Dunleavy. The
apparent conflict arose, in Mr Younger’s evidence, from the
fact that there are two types of monitors, one a smaller monitor
which has recording capabilities but not normally watched by
Surveillance Operators, and the other a larger monitor which
is watched by Surveillance Operators. The request by Mr Dewar
acted upon by Mr Dunleavy was to move Camera 28 from the
larger working monitor to the smaller monitor.

Given his position with the Respondent and the key respon-
sibilities of that position which include the “inspection,
verification, surveillance and supervision of gaming opera-
tions within the Casino” (Exhibit R5), it is the Board’s view
the actions of the Appellant on the night of 10/11 July 1994 in
requesting that camera surveillance be diverted did constitute
a serious breach of trust which reflected on his own integrity
and the integrity of the Casino Control Division of the Office
of Racing and Gaming and went to the heart of the Appellant’s
contract of employment.

On their own, neither the drinking, given the mitigating cir-
cumstances on the night, nor the falsification of time records
would constitute misconduct justifying summary dismissal
under the Public Service Act, 1978. It should be said, how-
ever, that while the Appellant made much of the fact that before
the incident in which he was involved there was no written
instruction concerning the consumption of alcohol while on
duty, it is the Board’s view that this does not assist the Appel-
lant’s case. The Appellant himself conceded under cross
examination that the consumption of alcohol while on duty
was unacceptable and his attempts to show otherwise demon-
strate a failure to comprehend his obligations under his contract
of employment. The unacceptability of consuming alcohol
while on duty is so fundamental that it, like many other activi-
ties, does not require the issuance of written instructions to
establish that such is the case. As to the charge of falsifying
time records, the lax approach by Management to the record-
ing of time worked was recognised by Mr Younger who
recommended that steps be taken to address the issue. Follow-
ing his investigation into these two charges, Mr Younger
recommended in his report that in determining appropriate
action to be taken against the Appellant, the mitigating cir-
cumstances in relation to his drinking be taken into account
and that consideration be given to his finding that there was
no intention to deceive or gain an advantage from the falsifi-
cation of time sheets. He also noted, however, that while there
were mitigating circumstances in relation to his consumption
of alcohol, the Appellant had spent a “substantial part of his
shift drinking” (Exhibit R6 p.9). Ms McLaughlin in her report
did not recommend dismissal as being an appropriate penalty
in relation to the charges of drinking while on duty or the
falsification of time records. Both, however, considered the
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request to suspend camera coverage of the International Bar
as being a far more serious incident with ramifications which
extended beyond the Appellant to the Casino Control Divi-
sion and the exercise of its responsibilities as a statutory
authority to ensure the integrity of what is a sensitive and of-
ten controversial industry.

On balance the majority of the Board is satisfied that the
behaviour of the Appellant on the night in question in request-
ing the Surveillance Supervisor to suspend camera coverage
of the International Bar and the spending of a substantial part
of his shift consuming alcohol was in breach of his responsi-
bilities as a Supervising Casino Inspector. The charges against
the Appellant were subject to a proper investigation and he
was given every opportunity to answer those charges, both
individually and through his legal representative. The deci-
sion of the Executive Director to find that the Appellant had
misconducted himself was a decision open to him on the facts
and the penalty imposed was also open to him under the pro-
visions of Section 44 of the Public Service Act 1978. In the
circumstances the grounds upon which that decision is appealed
are not made out and the Board by majority, Mr C. Floate
dissenting, finds no basis upon which to intervene in the exer-
cise by the Respondent of its right of dismissal.

There is one other matter, however, about which the Board
would make comment. In the course of proceedings it was
indicated that the Respondent had initiated action to recover
from the Appellant an amount of approximately $6145 being
the cost of an annual leave travel concession granted to Mr
Hall and his family in advance of his entitlement which would
have accrued under his conditions of employment on the com-
pletion of 12 months service on Christmas Island. It is the
position of the Respondent that as the Appellant commenced
work on Christmas Island on 25 August 1993 and had his serv-
ices terminated on 9 August 1994, he had not completed the
required period of service and should therefore refund the cost
of the benefit granted in advance of the entitlement having
been accrued. The Appellant left the Island on or about 20
August 1994. In all of the circumstances it is the unanimous
view of the Board that to further penalise the Appellant by
seeking to recover any of the monies advanced in relation to
the annual leave travel concession would be to impose an ad-
ditional penalty which would be both harsh and unfair.

Appearances: Mr J. Taylor (of Counsel) on behalf of the
Applicant

Mr R. Hooker (of Counsel) on behalf of the Respondent

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Michael Hall

and
Executive Director, Office of Racing and Gaming.

No. PSAB 14 of 1994.

PUBLIC SERVICE APPEAL BOARD
COMMISSIONER R.N. GEORGE.

MR C. FLOATE, BOARD MEMBER.
MS M. SCLANDERS, BOARD MEMBER.

9 July 1997.
Order.

HAVING heard Mr J. Taylor (of Counsel) on behalf of the
Applicant and Mr R. Hooker (of Counsel) on behalf of the
Respondent the Public Service Appeal Board, pursuant to the
powers conferred on it under the Industrial Relations Act 1979,
hereby orders—

1. THAT the Appeal be and is hereby dismissed.
2. THAT the qualifying period for payment of an an-

nual leave travel concession under the Appellant’s
conditions of service be waived and the payment of
the sum of approximately $6145 in relation to that
concession be allowed to stand.

(Sgd.) R.N. GEORGE,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

R. Titelius

and

Ministry of Justice.

No. PSAB 12 of 1995.

PUBLIC SERVICE APPEAL BOARD

COMMISSIONER R.N. GEORGE
MR C. FLOATE (BOARD MEMBER)

MR D. WATSON (BOARD MEMBER).

9 July 1997.

Reasons for Decision.
THE COMMISSIONER: The matter before the Board in these
proceedings concerns an appeal by Richard Titelius (the Ap-
pellant) under S.78 of the Public Sector Management Act, 1994,
against a decision of the Director General, Ministry of Justice,
(the Respondent) that he be reduced in classification from Level
2, 5th year, to Level 2, 3rd year, and that he be transferred to
another public sector body.

The Grounds of Appeal are contained in a Schedule to the
Notice of Appeal filed in the Commission and more particu-
larly in paragraph 7 to the Schedule which is in the following
terms.

“(7) The Appellant claims that the decision is harsh and
unfair on the following grounds—

(a) the finding of the enquiry was incorrect, given
the facts of the matter;

(b) there were a number of procedural faults in
the conduct of the enquiry which denied natu-
ral justice to the Appellant;

(c) the penalty imposed was harsh and unreason-
able.”

By way of remedy the Appellant seeks “an order that the
finding of breach of discipline is overturned and that his sal-
ary and position be restored without loss of benefits or
entitlements.” (Schedule to Notice of Appeal—paragraph 8).
In the alternative it was submitted by Mr Dasey for the Appel-
lant that if the Board was not persuaded that the Appellant had
not been negligent in the performance of his duties then it
should take into account the circumstances with which the
Appellant was faced from the time of the incident for which
he was charged and conclude as a consequence that no penalty
should apply.

The Appeal is before the Board pursuant to S.80I of the In-
dustrial Relations Act 1979 as amended. The task for the Board
in such matters is as set out in Gary Mark Raxworthy and The
Authority for Intellectually Handicapped Persons (PSAB2 of
1989) in the following terms.

“...the decision is to be reviewed de novo on the basis of
the evidence before the Board, not merely on the basis of
whether the decision maker made the right decision on
the evidence available to it at the time (CF: Calpitto v
Australia Telecommunication Commission (1996) 20 IR
184). The process afforded by S.80I is such that the Com-
mission, constituted by an Appeal Board, is given greater
license to substitute its own view.”
[69 WAIG 2266]

The facts before the Board can be summarised as follows.
The Appellant is a permanent officer of the Western Aus-

tralian Public Service. He commenced his employment in the
Western Australian Public Service in March 1979 and has been
an employee of the Respondent and its predecessor, the Crown
Law Department, since 1980. At the time of the incident which
led to the imposition of the penalties now appealed, the Ap-
pellant held the position of Senior Court Officer (Records),
which included responsibility for actioning requests for certi-
fied copies of court records, transcripts of court proceedings
and court exhibits (See Respondent Exhibit Book pages 8 to
11). The release of such records is subject to the Justices Act
and various other documents which refer to the exercise of
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that responsibility. In this respect the Board was referred to
S.148 of the Justices Act (Appellant’s Schedule of Evidence—
Section 9) and the following Training Bulletin and memos.

• Extract from Training Bulletin No. 9 of 1975 (Ex-
hibit D2)

• Memo to the Court Administrator—Access to Court
Records, dated 30 July 1992 (Exhibit D8)

• Memo to the Crown Solicitor—Access to Court
Records, dated 15 September 1992 (Exhibit D4)

• Memo to the Director of Court Services—Access to
Court Records, legal opinion from the Senior As-
sistant Crown Solicitor dated, 12 February 1993
(Exhibit D3)

• Memo to Richard (Titelius) and Warren (Simmons)—
Access to Court Records, dated 5 March 1993, and
accompanying instruction from the Executive officer,
dated 17 February 1993 (Exhibit D12)

• Extracts from Hansard Reports relating to amend-
ments to the Justices Act (Exhibit D11).

On 24 March 1995 the Appellant was called to the public
counter to deal with a request for a copy of a restraining order
from a person whom he recognised to be Mr Ian Viner QC.
Mr Viner informed the Appellant that he was seeking a copy
of a restraining order taken out by Esther Crichton-Browne
against Noel Crichton-Browne. A similar request made in writ-
ing by a Mr Gaspar on 23 March 1995 was not acceded to by
the Appellant who recorded in a file note dated 24 March 1995
that he had telephoned Mr Gaspar and advised him that “it
was highly unlikely that he would be permitted to have a copy”
(Exhibit D10). The Appellant obtained the file and spent some
20 to 30 minutes examining its contents. The Appellant then
took the file with him to the public counter where he con-
firmed with Mr Viner that he was requesting a copy of the
Restraining Order. Mr Viner was able to identify the docu-
ment he was requesting and demonstrated some knowledge in
relation to its existence. It is the Appellant’s evidence, and it is
not disputed, that Mr Viner made a written application for a
copy of the Restraining Order in the proper way. That applica-
tion was considered by the Appellant in the context of the policy
set out in Training Bulletin 9 of 1975 (Exhibit D2) the legal
opinion from the Senior Assistant Crown Solicitor (Exhibit
D3) and S.148 of the Justices Act. In short, that required that
Mr Viner establish that he was a “party interested therein”
pursuant to SS148(1) of the Justices Act. The Appellant was
less than convincing in his explanations of how Mr Viner es-
tablished his interest and gave various versions at different
times. For example at transcript page 30 he said “...he needed
to have a copy of the order to prove that the incident had actu-
ally happened and he also said that he needed it because the
matter was of some interest because he was a former — im-
mediate past president of the state Liberal Party and he wanted
to be able to bring this to people’s attention there.” Later on
that page and running on to page 31 he added “...he also said
that he was entitled to a copy because it was a public record
and he was a QC. He had — when he was a practising solici-
tor he had done many of these restraining orders in the Beaufort
Street court and all of that sort of thing. He was telling me
exactly what his rights were and they accorded with my —
with what I believed were my obligations under the various
policies and the legal opinion which I had from the crown
solicitor’s office in that specifically on 9 of 76 (sic) it says: ‘A
charge sheet, being a judicial record, is a public document and
a public document is described as being a document made for
the purpose of the public making use of it.’ ” Under cross-
examination at transcript page 52 he said “The reason why I
gave it to him is because — well, is that he needed a copy to
prove the incident had happened and it was a matter of which
he, as the immediate past president of the Liberal party, needed
to have this to sort of show, if you like, the employer.” Then at
the bottom of page 52 running on to page 53 he said “Well, he
said that he was an experienced solicitor. He knew what his
rights were. He had done many of these restraining orders
before. He knew what the Justices Act was. He needed to —
and as this was a public record made in an open court he needed
to have a copy to physically prove that the incident happened
because up until this time Noel Crichton-Browne had denied
that the incident had ever happened.” Further on at transcript
page 63 the Appellant then said “He wanted it as it was a

matter that was before the — before the Liberal Party, NCB’s
employer if you like.”

It was later put to the Appellant that in a statement given by
Mr Viner in the course of the enquiry into the charge he said
that in asking for a copy of the restraining order he explained
the reason for his request in the following terms.

“There had been some recent publicity in Liberal Party
circles about the existence of the order and that I wanted
to be in a position to have a copy available if there should
be any further discussion about it and, in particular, to
establish the existence of the order if there should be any
question about whether or not the order had been taken
out against the senator. I also believe that I said that the
senator’s senate pre-selection was about to be held and
that questions concerning the existence of the order might
arise and therefore I wanted to have a copy of it if it should
be necessary to establish that in fact it existed.”
[Transcript p.65]

It was then conceded by the Appellant that Mr Viner had
said “Something like that” (Transcript p.65).

The Appellant also said that he was influenced in his deci-
sion by Mr Viner’s standing as a QC and the fact that he was a
former senior Government Minister.

What Mr Viner was quoted as having said in the course of
the en quiry to be the reason given in support of his applica-
tion was consistent with his evidence in these appeal
proceedings and the Board accepts that as the explanation acted
upon by the Appellant in providing Mr Viner with a copy of
the Restraining Order in question. In so acting the Appellant
exercised a discretion which he was required to exercise in the
normal course of his duties. He did not, however, consult with
his superiors as he was required to do if there was any doubt
about whether a person seeking a copy of a document of the
sort requested by Mr Viner was entitled to that document. He
did not do so because, on his evidence, he was satisfied (and
still is) that Mr Viner was entitled to a copy of the Restraining
Order. He nevertheless, having provided the copy to Mr Viner,
sought out Mr Denis Reynolds, the Stipendiary Magistrate who
dealt with that Restraining Order Complaint, and raised with
him both the existence of a note placed on the Complaint form
by a judicial support officer, Ms P. Mabbs as she then was,
about access to the Magistrates notes and to Forms 6 and 7
Charge Sheet as well as the request by Mr Viner. He then went
to see, at the suggestion of Mr Reynolds, the Executive Of-
ficer of the Courts, Mr Graham Bruce, about the same matter.
According to the Appellant the note by Ms Mabbs was dis-
cussed and he then mentioned in passing the request by Mr
Viner for a copy of the Restraining Order. Apart from Mr Bruce
asking whether Mr Viner was acting for Esther Crichton-
Browne, the Appellant said his comments caused no re-action.
This, however, is contrary to the evidence given by Mr Bruce
who said that the Appellant came into his room, closed the
door and discussed the fact that he had issued Mr Viner with a
copy of the Restraining Order. Mr Bruce also said that he be-
lieved the Appellant “was in an agitated state of mind”
(transcript p.155). This concerned Mr Bruce to an extent that
later that day he made notes about the meeting. Those notes
record that he had expressed his concern to the Appellant that
the document provided to Mr Viner would probably be used
for political purposes. The note is curious, however, in that it
also records that the Appellant had said that in making his
request Mr Viner had claimed to be representing Esther
Crichton-Browne and that the Order had been obtained on that
basis. The note also records “that at no time did Mr Titelius
mention to me (Mr Bruce) that Mr Ian Viner required the docu-
ment for Parliament and that it was in the interest of the State
that such information be made available” (Respondent Exhibit
Book p.76). Under cross-examination Mr Bruce conceded that
the reference to Mr Viner representing Esther Crichton-Browne
was no more than an impression he had gained. He also con-
ceded that had that been the reason it would have established
Mr Viner as a “party interested therein” and therefore a person
entitled to a copy of the Restraining Order.

On the following Monday, 27 March 1995, Mr Lance Merritt,
in his capacity as Court Administrator of the Perth Magis-
trates Court, took up the matter of the issuance of the copy of
the Restraining Order to Mr Viner with the Appellant because
he was aware from discussions with senior Court Officers,
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including Mr Bruce, that it had been aired on television on the
night of 24 March. Mr Merritt’s discussions were later that
day recorded by him in the following terms.

“Following information to Courts Management Group on
24.03.95 (Friday) that copies of documents relating R/O
in which Noel Ashley Crichton-Browne is defendant had
been released to Mr Viner QC. Anecdotal evidence is that
the possession of the documents outside of the Courts
was aired on TV 24.03.95. The A/XO Mag Cts Graham
Bruce from a conversation with Mr Titelius, was under
the impression that the documents had been released by
Mr Titelius to Mr Viner on the understanding that Mr
Viner was acting as counsel for Mrs Chrichton-Browne.
I (LHM) met with Mr Titelius to discuss the matter of the
release of R/O in this case to confirm Mr Viner’s status in
relation to the parties of (sic) the matter, and to seek cop-
ies of any written application, and to determine what
documents had been released. It was put to Mr Titelius
that my approach to him was not (to) condemn his ac-
tions of 24/03/95 but to document the event because of
the sensitive and political nature of the request and issue
of documents. On the basis that Mr Viner was the coun-
sel of one of the parties there was no concern in relation
to the release of the doc’s. I asked Mr Titelius to give a
written response in relation to what the conversation was
between Mr Viner and himself and to attach a copy of all
documents copied and release, (sic) together with a copy
of the written application of Mr Viner sighted by me. I
stated the report was to protect Ct & Mr Titelius interest.
I also asked confirmation of the fact (sic) that Mr Viner
was acting for Mrs Chrichton-Browne. Mr Titelius re-
plied “I asked him (Mr Viner) if he was acting for Mrs
Chrichton-Browne. He didn’t exactly say he was acting
for Mrs C-B. He said Mr C-B was a high profile elected
official and it was in the interest of the electors know the
facts about the R/O case”. These may not be the exact
words but they are as near to as I recall. (Abbreviation C-
B is mine).
I asked Mr Titelius to provide the written report ASAP as
I wished to have a report soon after the event to fall back
upon in case Q’s were asked about the release, which I
expected because of the high profile of Mr C-B and the
current reporting of his past actions by the press.
Lance Merritt
A/Ct Administrator
27/03/95
PS 28/03/95
Copies of docs from C-B file provided by Mgr Records
which show clearly that release of docs in the case is sen-
sitive and the previous decision not to release docs and
reasons are clearly outlined. These reasons for refusal to
provide copies would apply in this case. Mr Titelius re-
ported sick for balance of week. 31/03.”
[Respondent Exhibit Book p.73/75]

The Appellant did not provide the report requested by Mr
Merritt for the reason that he proceeded on sick leave the fol-
lowing day and the request was overtaken by events which are
summarised in a chronology provided to the Board as part of
the Respondent’s Exhibit Book. For convenience that chro-
nology is repeated in full below.

“EVENTS IN DATE ORDER
24 March 1995 Richard Titelius gives Ian Viner QC a

copy of a restraining order taken out by
Mrs Crichton-Browne against Senator
Crichton-Browne

31 March 1995 Letter from Director General to R
Titelius advising he has been suspected
of committing a breach of discipline,
pursuant to section 81(l) of the PSMA
(Public Sector Management Act 1994).

5 April 1995 Response received from Ilberry Barblett
acting on behalf of R Titelius.

11 April 1995 Letter from Director General to R
Titelius advising an investigation will
commence into the alleged breach of dis-
cipline pursuant to section 81(2) of the
PSMA and ... of the PSMA Regulations.

13 April 1995 Further letter from the Director General
to R Titelius advising Mr G Griffiths
would be conducting the investigation.

22 May 1995 Letter from Director General to R
Titelius advising the investigation into
the alleged breach of discipline had con-
cluded and it appeared a serious breach
of discipline had been committed.
Charges would be laid. Additionally, the
matter would also be referred to the Po-
lice Department to pursue an
independent investigation if deemed nec-
essary.

26 May 1995 Telephone advice from Ilberry Barblett
that it would accept the receipt of the
charges against R Titelius on his behalf.
Charges signed by the Director General
that R Titelius was negligent in the per-
formance of his functions, contrary to
Section 80(d) of the PSMA.
Letter from Director General to Ilberry
Barblett advising R Titelius would be
suspended without pay, pursuant to Sec-
tion 82(l) of the PSMA but that he may
apply for restoration of pay pursuant to
section 82(3) of the PSMA. Additionally,
the holding of a disciplinary inquiry pur-
suant to section 86(4) of the PSMA
would be deferred until the outcome of
the police inquiry had been completed.

29 May 1995 Advice from Ilberry Barblett acknowl-
edging receipt of the charges and R
Titelius’ denial of the charge and seeks
restoration of pay on the basis suspen-
sion without pay is unlawful.

30 May 1995 Director General denies suspension with-
out pay is unlawful.

30 May 1995 R Titelius advises he denies the charge
and seeks all relevant documentation.

31 May 1995 Further letter seeking restoration of pay
for R Titelius.

1 June 1995 Advice from Director General to Ilberry
Barblett that R Titelius’ pay would be
restored in full until the disciplinary pro-
ceedings had been finalised.

**1 June 1995 Matter referred to Police Department by
Director General.

7 June 1995 Advice from Director General to Ilberry
Barblett that access to documentation
should be made when the disciplinary in-
quiry commenced with the person (then
not appointed,) conducting the inquiry.

14 June 1995 Advice from the Police Department that
it would not be taking action against R
Titelius pursuant to the provisions of the
criminal code.

June/July Consideration given to whom should be
appointed to conduct the disciplinary in-
quiry.

19 July 1995 Further information is given to Director
General.

20 July 1995 Director General refers the additional in-
formation to the Police Department for
investigation.

21 July 1995 Advice that the Director General has ap-
pointed Dr Michael Wood, Wood
Consulting Group and former Public
Service Commissioner to conduct the
disciplinary inquiry.

24 July 1994 Police department advises that it will in-
vestigate additional information
provided.

31 July 1995 Letter from Ilberry Barblett advising it
believed the police were not going to
pursue criminal charges against R
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Titelius and whether the disciplinary in-
quiry would now be held.

9 August 1995 Letter from Director General advising
the police were investigating additional
information and that consequently, the
disciplinary inquiry would not yet com-
mence.

21 September 1995 Police advise it had investigated the ad-
ditional information and that it did not
intend to pursue the matter further.

27 September 1995Advice from Director General to the Em-
ployee Relations Branch of the Ministry
to arrange for the holding of a discipli-
nary inquiry.

4 October 1995 Ilberry Barblett advised Dr Michael
Wood had been appointed to hold the dis-
ciplinary inquiry and further advice as
to proceedings would be forthcoming.

13 November 1995 Disciplinary inquiry commenced.
24 November 1995 Disciplinary inquiry concluded.
26 November 1995 Report from Dr Wood to Director Gen-

eral advising a finding that R Titelius had
committed a serious breach of discipline
and recommended penalty.

early December Letter from Director General to R
1995 Titelius advising Dr Wood’s finding and

penalty. Offered R Titelius an opportu-
nity to make submissions with regard to
penalty prior to making a decision
whether to accept Dr Wood’s recommen-
dations, or whether the recommendations
on penalty would be decreased or in-
creased.

5 December 1995 R Titelius advises he has nothing further
to add on the issue of penalty.

7 December 1995 Letter from Director General to R
Titelius advising Dr Wood’s recommen-
dations had been accepted and that his
salary would be reduced from Level 2
5th year to Level 2 3rd year ($30,407 to
$28,809 per annum), effective from the
next pay period commencing after 7 De-
cember 1995. The second
recommendation was that R Titelius be
transferred to another public sector body.
Additionally, R Titelius would remain on
“special leave” (at home on full pay) until
arrangements could be made to effect the
transfer.

15 December 1995 Appeal lodged to the Public Service Ap-
peal Board by R Titelius against the
finding and penalty of the disciplinary
charge.

29 January 1995 Advice from the executive Director
Courts Division to R Titelius to return
to work, thereby revoking the “special
leave”.”

[Respondent Exhibit Book pp 55/58]
The process followed in the disciplinary enquiry commenced

by Dr Wood on 13 November 1995 was agreed to by the Ap-
pellant and/or his legal representative at the time, Ilberry
Barblett, and subsequently by Mr Dasey who appeared for the
Appellant in those proceedings. According to Dr Wood, ad-
justments to the process were made to include the taping of
enquiry proceedings and the provision of transcript regularly
to Mr Dasey and the Appellant following hearings so that al-
terations or corrections could be recorded.

The procedure followed by Dr Wood in the conduct of his
enquiry, as described in his report, was as follows.

“* Mr John Dasey, advocate for Mr Titelius, made an
opening submission on his behalf

 * Mr Titelius gave evidence based on questions pro-
vided to him well in advance

 * Dr Wood asked further questions

 * Five employees of the Ministry of Justice gave evi-
dence and their statements were provided to Mr
Titelius at the hearing

 * Dr Wood and Mr Titelius asked further questions of
these witnesses

 * Mr Ian Viner QC gave evidence and was asked fur-
ther questions by Dr Wood

 * At the end of each part of the hearing, a copy of the
hearing was made available to Mr Titelius’ advocate
and comments on the evidence were made verbally
to Dr Wood at the start of the next stage of the hear-
ing

 * Dr Wood advised Mr Titelius of the finding against
him and invited submissions as to penalty.”

[Respondent Exhibit Book p.62]
At the conclusion of the hearing Dr Wood recorded his find-

ing that the Appellant was guilty of a serious breach of
discipline in that on 24 March 1995 he was negligent in the
performance of his functions. As a consequence he recom-
mended that the Appellant be transferred to another public
sector body and that his monetary remuneration be reduced
from level 2, 5th year to level 2, 3rd year. This recommenda-
tion was adopted by the Respondent after inviting submissions
in mitigation from the Appellant who chose not to accept that
invitation.

Under cross-examination Dr Wood was questioned as to
whether he had acceded to requests from the Appellant to have
access to the original court file, including the original investi-
gation report. In reply Dr Wood confirmed that he did not allow
the Appellant access to the file but provided him with copies
of relevant documents, including the executive summary of
the original investigation report. When it was put to Dr Wood
that this resulted in unfairness to the Appellant he rejected
such a proposition on the basis that his decision had been
founded on the evidence tendered to him in the course of the
enquiry and not on that document.

From the above it is clear that the Respondent complied with
its obligations in its dealings with the Applicant and it has not
been established that there was procedural unfairness or a de-
nial of natural justice. In his evidence the Appellant sought to
imply that he had been unfairly treated because of past con-
flict between himself and both Mr P. Needham and Mr L.
Merritt. While it is clear that there was conflict at least be-
tween the Appellant and Mr Needham, there was nothing in
the evidence to support such an implication and neither Mr
Needham nor Mr Merritt were involved in initiating proceed-
ings against the Appellant. On the evidence the Board is
satisfied that the ground of appeal relating to procedural faults
and natural justice is not made out.

As to the remaining grounds that firstly the finding of the
enquiry that the Appellant was guilty of a serious breach of
discipline in that on 24 March 1995 was negligent in the per-
formance of his functions was incorrect and secondly, that the
penalty imposed was harsh and unreasonable, the Board makes
the following findings.

1. The Appellant is an experienced officer having commenced
work in the Courts Records Office of the Perth Magistrates
Court in 1991.

2. The Appellant was well aware of and in some instances
had been involved in the development of policies and proce-
dures concerning the release of Court documents since the
establishment of the Court Records Section in 1991 (See the
evidence of Mr P. Needham—Transcript p.130). In particular
he was cognisant of—

• Training Bulletin No. 9 of 1975 which emphasises
the obligation to ensure that information of a confi-
dential nature is not misused and that a Clerk may
properly require that a person asking for access dem-
onstrate his/her interest and disclose to what use he/
she intends to put that information (Exhibit D2).

• Section 148 of the Justices Act.
• Memo to the Court Administrator from the Manager,

Court Records, dated 30 July 1992, emphasising the
relevance of Section 148 of the Justices Act in rela-
tion to the authority of Court staff to provide copies
of certain Court records to a “party interested therein”
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and the definition of that term in the Criminal Prac-
tice Rules, Order 10 Rule 6. This memo pointed to
an apparent conflict between Training Bulletin No.
9 of 1975 and Section 148 of the Justices Act and a
resulting dilemma facing Court staff in that it ap-
peared that any person could gain access to Court
Records but the supply of copies of those records
was restricted (Exhibit D8).

• Memo to the Director of Court Services from the
Senior Assistant Crown Solicitor dated 12 February
1993 which addressed a number of specific ques-
tions arising from the issues referred to in the memo
dated 30 July 1992 from the Manager, Court Records
to the Court Administrator. The memo from the As-
sistant Crown Solicitor was in the form of a legal
opinion which offered the following advice in rela-
tion to the release of copies of court records.

“2. The words “any party interested therein” do
limit the class of persons to whom there is an
obligation to make copies of material avail-
able. The word “party” has different meanings
according to its context: it may, at its widest,
simply mean person. In other circumstances,
it means a party to proceedings, in the sense
of a person before the court entitled to be heard
and bound by the decision of the court. In the
context of section 148, the reference to a party
interested therein appears to be to this second,
more limited class of people. The word
“therein” must be a reference to the convic-
tion or order made or the dismissal of the
complaint: ie, the entitlement to copies is lim-
ited to those persons who have an interest in
the conviction or order or the dismissal. An
interest in the order of the court is more lim-
ited than simply being interested in the
proceedings, in the sense of being curious or
having some emotional or other interest. The
class of persons “interested therein” would not
be limited to the Complainant and Defendant.
Persons in whose favour an order for compen-
sation has or could have been made are
interested in the proceedings. For example, in
the Desmond Smith case I advised that the ju-
venile Detheridge was a person interested, as
a person in whose favour a compensation or-
der could be made. The effect of this is that
the definition in Criminal Practice Rules, Or-
der 10 Rule 6, is a useful guide to the class of
persons entitled to copies under section 148,
although it does not directly apply.”

[Exhibit D3 p.2/3]
3. The legal opinion from the Senior Assistant Crown Solici-

tor was drawn to the attention of the Appellant by way of a memo
from Mr Needham dated 5 March 1993 to which was attached
comments from the Executive Officer emphasising the impor-
tant aspects of the opinion, including that the words “any party
interested therein” limited the class of persons to whom copies
of material could be made available (Exhibit D12).

Much was made by the Appellant of what he alleged were
inconsistencies between this memo, Training Bulletin No. 9
of 1975, the opinion of the Senior Assistant Crown Solicitor
and the copy of the letter to Mr Nolan. In the Board’s view
there is no inconsistency because of the distinction between
the issues of “access” to court records and the provision of
“copies” of court records. If there was any doubt it was clari-
fied by the legal opinion and the Board does not accept that
the Appellant did not have an understanding of that distinction
or that he was confused as to the requirements of S.148 of the
Justices Act and policy guidelines.

While Mr Dasey for the Appellant also drew attention to the
observation of the Senior Assistant Crown Solicitor that “The
record of a conviction on a charge sheet is not information of
a confidential nature, even where the searcher is not aware
that a conviction exists.” (Exhibit D3 p.3) to demonstrate an
inconsistency in the policies governing the exercise of the
Appellant’s discretion in providing copies of Court records,
the evidence overall does not support such a finding. Both Mr

Merritt and Mr Needham confirmed that while both charge
sheets and form 6 and 7 restraining orders fall within the class
of a public document they are distinguishable and both sub-
ject to the “party interested” test.

4. The Appellant was aware of or should have been aware of
the status of the document issued to Mr Viner from responses
to earlier requests for copies of that same document seen by
him in his examination of the file. In particular he conceded
that he had seen a copy of a letter dated November 1993 from
the Acting Court Administrator, to Mr N. Nolan, the News
Director with radio station 94.5FM. That letter set out in de-
tail the effect of Section 148 of the Justices Act and the
obligations of Court Officers in responding to such requests.
The copy of that letter carried a note dated 1 December 1993
from the Manager, Administrative Services to the Manager of
the Records Section to the following effect—

“Copy of response to N. Nolan as promised. The response
is not to be treated as a general precedent but rather a
guide for those more sensitive and difficult requests. Re-
quests of this nature should at this stage be referred to the
Court Administrator.”
[Respondent Exhibit Book p.16—our emphasis]

In his evidence the Appellant said that this correspondence
had not been brought to his attention at the time it was written
and that when he saw it in his examination of the file he inter-
preted it to be a reference to requests from the press rather
than to requests at large. On a full reading of the letter to Mr
Nolan it is difficult to accept that such a conclusion could be
drawn.

There was also an application on the prescribed form by a
Mr Andrew Gaspar which was noted “Request Denied 16/3/
95” (Respondent Exhibit Book p.18). The Appellant gave evi-
dence that he had not seen that application during his
examination of the file at the time of the Viner request. Under
cross examination, however, the Appellant conceded that when
Mr Gaspar made his second application on 23 March 1995 he
was made aware of the earlier application. He also said that it
was the subject of some discussion between them (see Tran-
script p.122).

5.On 23 March 1995, the day before Mr Viner attended the
Court Office to request a copy of the Restraining Order, the
Appellant had received a similar request from Mr Andrew
Gaspar. The request was in writing, faxed and marked for the
attention of the Appellant. The text of the request was as fol-
lows.

“Dear Richard,
Further to our telephone call of today’s date, I would like
to request a copy of a restraining order issued on 14 No-
vember 1989.
I understand the various sections of the Justices Act, and
the reason for requesting the copy is to do with the fact
that I have been sent an anonymous letter making allega-
tions about the defendant to the order, which I would like
clarified. The restraining order, if it exists, will verify the
allegations, or alternatively, prove the anonymous sender
is wrong.
The allegations are concerned with a Noel Ashley
Crichton-Browne. It has been alleged, in a letter to me,
that he was involved in a domestic violence case. I am
wary of these allegations, hence my request for the order.
The order was issued on 14 November 1989 and restrained
Mr Crichton-Browne from “causing personal injury to
and behaving in a provocative or offensive manner” to-
wards his wife. It concerns an incident on 11 November
1989 and was requested in the Perth Local Court on 13
November 1989. It is an ex-parte restraining order.
I would appreciate it if I could get a copy by COB tomor-
row (24/3/95), if only a facsimile. You can fax it to me on
242 5884. My phone number is 444 2151.
I look forward to your prompt response.
With kind regards,
Andrew Gaspar
542 Light Street
Dianella WA 6062
23 March 1995”
[Exhibit D10]
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The Appellant’s response to Mr Gaspar is noted on the
copy of the written request from Mr Gaspar in the follow-
ing terms.

“I telephoned Mr Gaspar and advised him that the order
was revoked and the R/O not served. This meant that Mr
Crichton-Brown was not required to comply with any con-
ditions of the R/O. He said that he still wanted a copy of
the order. I said that it is highly unlikely that he would be
permitted to have a copy. He then said that he would leave
it at that.
R. Titelius   24-3-95”
[Exhibit D10]

6. On the evidence there was a similarity between the rea-
sons given to the Appellant by Mr Viner on 24 March 1995
and by Mr Gaspar on the day before for the purpose of estab-
lishing that they were a “party interested” and therefore entitled
to a copy of the Restraining Order at the centre of these pro-
ceedings. To the extent that there was any difference, it was to
be found in the fact that Mr Viner in his request revealed that
the existence of the restraining order might become an issue
in Senator Crichton-Browne’s senate pre-selection. This should
have caused the Appellant, with his experience and knowl-
edge of the material available on file, to either refuse the request
or refer the matter to a senior officer.

The attempt by the Appellant to show that Mr Viner was
entitled to a copy of the Restraining Order because he was in
a position analogous to that of an employer rings hollow and
his case is not assisted by that claim.

7. While the Appellant sought to establish that his actions
could not be criticised because the procedures and instruc-
tions applying to access to court records were inconsistent and
unclear, this is not accepted by the Board. The Appellant sought
to add weight to his contention by reference to changes to
policy directives and the form used in applications for copies
of court documents (Exhibits D5 and D7) which occurred sub-
sequent to the charges against him. It is not unusual, however,
for policy directives and forms to be reviewed from time to
time, particularly following incidents such as those the sub-
ject of these proceedings. In the present case the changes need
to be viewed in the context of all other relevant factors. When
this is done they can not be taken to indicate that previous
policy directives and forms were so deficient as to have caused
the Appellant to respond to Mr Viner’s request in the way that
he did. In fact the changes added nothing new and the Appel-
lant had demonstrated by his performance in the position
occupied by him over a substantial period of time that the avail-
able legislative and policy guidelines were adequate to enable
him to properly exercise his discretionary authority. More par-
ticularly, this was demonstrated through his response to the
request by Mr Gaspar on the day preceding the request by Mr
Viner.

8. On the evidence, the Board is satisfied that the views ex-
pressed by both Mr Needham and Mr Merritt that Mr Viner
was not entitled to a copy of the restraining order issued to
him is the correct view.

On the basis of these findings and taking all of the material
before it into account, the Board is not persuaded that appeal
ground 7A is made out. On balance, the Board has concluded
that the Appellant was negligent or careless in the perform-
ance of his functions to an extent that his actions constituted a
serious breach of discipline for the purposes of S.83(1)(b) of
the Public Sector Management Act 1994.

The only remaining issue is that relating to appeal 7(c) by
which it is claimed that the penalty imposed by the Respond-
ent was harsh and unreasonable.

The penalties which may be imposed where there has been a
finding pursuant to S.86 of the Public Sector Management Act
1994 that a breach of discipline had been committed is set out
in S.86(3)(b) of the Act in the following terms—

(b) ....
(i) reprimand the respondent;

(ii) transfer the respondent to another public sec-
tor body with the consent of the employing
authority of that public sector body or, if the
respondent is an employee other than a chief
executive officer or chief employee, transfer

him or her to another office, post or position
in the public sector body in which he or she is
currently employed;

(iii) impose on the respondent a fine not exceed-
ing an amount equal to the amount of
remuneration received by the respondent in
respect of the period of 5 days during which
he or she was at work as an employee imme-
diately before the day on which the finding of
a breach of discipline was made;

(iv) reduce the monetary remuneration of the re-
spondent;

(v) reduce the level of classification of the re-
spondent; or

(vi) dismiss the respondent,
or, except when the respondent is dismissed under
subparagraph (vi), take action under any 2 or more
of the subparagraphs of this paragraph.

In this case it was recommended and the Respondent ac-
cepted that penalties ought be imposed pursuant to
S.86(3)(b)(ii) and (iv) of the Public Sector Management Act
1994.

On an objective consideration of what occurred, it is the
Board’s view that the imposition of the two penalties deter-
mined in this case was too a harsh re-action by the Respondent.
The Board’s reasons for so finding are as follows.

1. There is no evidence or finding of any malicious in-
tent on the part of the Appellant or of complicity in
providing a copy of the restraining order for the pur-
poses to which it was put. In fact two police
investigations found no basis upon which action
could be taken against the Appellant. At best it could
be said that the actions of the Appellant were mis-
guided and egocentric. It would seem that he was
influenced by the standing of Mr Viner QC in the
community and his political profile to an extent that
he ignored his responsibilities as a Senior Court Of-
ficer to act within relevant legislative and policy
parameters.

2. There was no evidence about whether or not there
was cause for the Respondent to initiate a police in-
vestigation on two occasions in the course of its
inquiries into the matter. One can only speculate as
to whether that was an over-reaction because of the
personalities involved. Nevertheless the Appellant
suffered considerable stress over a significant period
of time as a result, only to find in the end that there
was no basis for police action. This was compounded
by a dispute over a decision of the Respondent to
suspend the Appellant without pay which was sub-
sequently reversed following the intervention of the
Appellant’s Solicitor.

Clearly the Appellant by his actions demonstrated that he
was not suited to hold the position he did and that the decision
that he be transferred was appropriate. The Board considers,
however, that the additional penalty of a reduction in remu-
neration, particularly in the light of the stress he suffered
because of police involvement, should be reduced. For those
reasons ground 7(c) is upheld in part and the Board would
order that the Appellant’s monetary remuneration be restored
to what it would have been had the decision to reduce it not
been given effect and that that penalty be replaced by a repri-
mand pursuant to S.86(3)(b)(i) of the Public Sector
Management Act 1994.

Appearances:Mr J. Dasey and later Mr F. Furey on behalf
of the Appellant

Ms J. Sheridan and later Mr M. Celenza on behalf of the
Respondent
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

R. Titelius

and

Ministry of Justice.

No. PSAB 12 of 1995.

PUBLIC SERVICE APPEAL BOARD
COMMISSIONER R.N. GEORGE

MR C. FLOATE (BOARD MEMBER)
MR D. WATSON (BOARD MEMBER).

29 July 1997.
Order.

HAVING heard Mr J. Dasey and later Mr F. Furey on behalf
of the Applicant and Ms J. Sheridan and later Mr M. Celenza
on behalf of the Respondent, the Public Service Appeal Board,
pursuant to the powers conferred on it under the Industrial
Relations Act, 1979 hereby orders—

1. that the Appeal be and is hereby upheld in part; and
2. that the penalty imposed against the Appellant by

the Respondent be adjusted by—
(a) restoring the Appellant’s monetary remunera-

tion to what it would have been had the
decision to reduce it not been given effect; and

(b) replacing that penalty with a reprimand pur-
suant to S.86(3)(b)(i) of the Public Sector
Management Act 1994

; and
3. that in all other respects the Appeal be and is hereby

dismissed.
(Sgd.) R.N. GEORGE,

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

D. R. Wilkie
and

Disabilities Service Commission.
No. PSAB 19 of 1994.

COMMISSIONER R.N. GEORGE.
8 August 1997.

Order.
WHEREAS the Applicant sought and was granted leave to
discontinue the Application the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act, 1979,
hereby orders—

THAT the Application be and is hereby discontinued.
(Sgd.) R. N. GEORGE,

[L.S.] Commissioner.

NOTICES—
Union matters—

No. 1304 of 1997.
NOTICE is given of an application by the Actors Equity of
Western Australia (Union of Employees), The Western Aus-
tralian Journalists” Industrial Union of Workers, The West
Australian Theatrical and Amusement Employees Association,
(Union of Employees) and the Musicians” Union of Australia,
Perth Branch (Union of Employees) for the amalgamation of
those organisations with the name “The Media, Entertainment
and Arts Alliance of Western Australia (Union of Employees)”.

The application is made pursuant to Section 72 of the Indus-
trial Relations Act 1979.

The rules of the proposed new organisation relating to the
qualification of persons for membership are set out below—

3 INDUSTRY
Part A—

The industry in connection with which the Associa-
tion is registered shall be the industry of the
employment of every person employed or likely to
be employed in or in connection with any of the fol-
lowing industries or callings, namely—
Employees employed in or in connection with, in-
cluding selling tickets by any means in connection
therewith, or in or about, any kind of amusement,
whether indoor or outdoor, including—

(a) cultural complexes, theatres, halls, race-
courses, sports, exhibitions, agricultural
shows, planetaria, animal parks, puppet shows
and film exchanges, but excluding any person
employed in or about the foregoing in any ca-
pacity in or in connection with the provision,
sale, service or preparation of food or drink;

(b) Clubs, licensed clubs and discotheques, but
only in so far as such employees are employed
as set and property carpenters and painters,
stage crews, mechanists, projectionists, audio
and lighting technicians, flymen, props per-
sons, scenic artists, wardrobe including
dressers, costume and property workers, stage
managers, make-up artists, hairdressers,
wigmakers and wig dressers, directors, cho-
reographers and designers;

(c) Casinos, but only in so far as such employees
are employed as supervisors, pit bosses, in-
spectors, croupiers, dealers, bankers, cashiers
and change clerks, but excluding such persons
employed at the Wrest Point Casino, Tasma-
nia;

(d) In all aspects of Motion Picture Film, Video
and Television Production and Processing, the
Australian Film Commission and the Austral-
ian Film and Television School including but
without limiting the generality of the forego-
ing Producers, Directors, Production or Studio
Unit Managers, Assistant Directors, Produc-
tion Accountants, Dialogue and/or
Commentary Writers, Script and/or Continu-
ity Recordists, Location and/or Talent Scouts,
Contact Men, Make-up Artists, Casting Direc-
tors, Art Directors, Chief Cameramen,
Operative Cameramen, Special and/or Proc-
ess Cameramen, Title and/or Cartoon
Cameramen, Camera Dolly and/or
Rotambulation Operators, Slate Operators,
Studio Gripmen, Studio Mechanists, Chief
Sound Engineers, Sound Engineers, Sound
Recordists, Microphone Boom Operators,
Sound Mixers, Film Editors, Film Cutters,
Specialist Film Cutters, Film Librarians, Film
Vault Keepers, Film Splicers, Laboratory and/
or Studio Maintenance Men, Film Stock Keep-
ers, Film Laboratory Managers, Film
Laboratory Chemists, Film Printing Operators,
Film By-Product Recovery Chemists, Film
Timers, Film Cleaners and/or Waxers, Film
Checkers, Laboratory and/or Studio Projec-
tionists, Film Processors, Film Graders, Film
Despatchers, Film Packers and Film Examin-
ers, Supervising and other classes of
Technician involved in Maintenance, Instal-
lation, Videotape, Lighting, Telecine or Audio
Departments, Cinecameramen,
Videocameramen, Set Designers, Graphic Art-
ists, Co-ordinators, Stills Photographers, Floor
Managers, Film Sound Recordists, Wardrobe
Supervisors and Assistants, Set and Property
Carpenters and Painters, Property men/
women, Scenic Artists, Producers/ Directors
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Assistants, Vision Switchers, Set Dressers,
Hairdressers, Film Department Assistants, Stu-
dio Hands, Film/Videotape and Record
Librarians, Property and Scenery Storemen,
and all trainees and inexperienced adults em-
ployed in or in connection with television or
videotape production houses;

(e) In film and television distribution, persons
employed in film release and control, statis-
tics and contracts, film dispatch, (other than
officers in charge), projectionists, assistant
projectionists, film packers, film checkers, film
examiners, film cleaners and film splicers; and

(f) Cinemas; throughout the State of Western
Australia together with such other persons,
whether so employed or not as have been
elected Officers and Industrial Staff of the As-
sociation and have been admitted as members
thereof and:

Part B—
In or in connection with journalism, public relations
or authorship in or in connection with the printed
media, radio, television, satellite, cable transmission
or broadcast or electronic data bases and Hansard,
law or other reporting.

and:
Part C—

In or in connection with the industry of commercial
and industrial art which without limiting the gener-
ality of the foregoing includes any business, trade,
manufacture, undertaking, calling, service, employ-
ment, handicraft or industrial occupation or avocation
in the industry or in any branch of the industry in-
cluding concept visualisation, art direction, art
buying, layout, illustration, photography, decorative
set and prop design, three dimension and surface
packaging design, lettering, typographic design,
photo-retouching, video, film graphics, cartooning,
finished art and assembly of all design elements in-
cluding type, provided that it has been set in a
recognised trade house and production supervision,
book brochure design, map drawing, display and
exhibition design, and development of corporate
image provided that persons shall not be eligible to
join the Association who are employees in or in con-
nection with the printing industry.

Part D—
The industry of entertaining the public in any place
which could reasonably be construed to be a place of
entertainment; and of acting, rehearsing or otherwise
appearing in cinematographic films and of entertain-
ing and providing and or preparing commercial
advertising and/or entertainment, and/or making an-
nouncements, and/or devising entertainment for
transmission by short or long wave or frequency
modulated broadcasting (wireless) transmitters, or
televisors or for gramophone recordings.

Part E—
The professional musicians’ industry.

Part F—
The Association shall also consist of such independ-
ent contractors who, if they were employees
performing work of the kind which they usually per-
form as independent contractors, would be employees
eligible for membership of the Association.

4 ELIGIBILITY FOR MEMBERSHIP
Part A—

The following persons shall be eligible for member-
ship: Without limiting parts B, C, D or E of this rule
and without in any way being limited by parts B, C,
D or E—

(a) The Association shall consist of an unlimited
number of persons employed on any contrac-
tual, weekly, daily or other basis of
employment as actors, actresses, singers,

choristers, dancers, variety, revue and/or
vaudeville artists, circus artists supernumer-
aries, extras, understudies, showgirls, models,
nudes, mannequins, stand-ins, skaters, aquatic
performers, comperes, announcers, narrators
and stunt men or women or persons employed
for the purpose of commercial display in the
theatrical, concert, cabaret, ballroom, hotel,
restaurant, club, circus or skating branches of
the entertainment industry or in any other place
which could be construed to be a place of en-
tertainment, or who are employed as
entertainers in any other place, or who are
employed in the cinematographic film, televi-
sion, television film, wireless broadcast
recording, commercial wireless broadcasting,
or other wireless broadcasting stations, or any
other sections of the wireless broadcasting in-
dustry, or in the production of gramophone
recordings, and all persons employed by or at
commercial or other wireless broadcasting sta-
tions, or in the production of transcribed radio
programs or transcribed commercial an-
nouncements for use in wireless broadcasting
as monitors, comperes, narrators, members of
general information or quiz programs, an-
nouncers, monitors of international broadcasts
for the purpose of gathering material, transla-
tors, checkers, and other persons engaged in
the presentation and/or preparation of foreign
language broadcasts, and all writers who write
specialised radio or television scripts and ma-
terial as defined in Schedule A hereof, and
writers of film scripts and/or scenarios and all
persons who are employed at commercial wire-
less broadcasting stations or elsewhere in the
production of transcribed wireless broadcast
programs and/or commercial announcements
or direct (live) wireless broadcast programs
as members of the presentation program,
record library, and/or continuity staff, or in
manual sound effects work, or employed as
advertising copywriters by a commercial wire-
less broadcasting station together with such
other persons whether employed in the indus-
try or not as have been appointed officers of
the Association (including appointed as Organ-
isers) and admitted as members thereof at
present or in the future.

Provided however that an employee whose
work in the main consists of writing news or
similar commentaries or an employee whose
work in the main consists of writing news and
similar commentaries and who also verbally
broadcasts these commentaries, instrumental
musicians other than variety artists, copyists
of music, persons engaged on technical and
mechanical duties and included within the con-
stitution of the Professional Radio Employees
Institute of Australia, or the constitution of the
Postal Telecommunication Technicians Asso-
ciation, or employees included within the
constitution of the Federated Clerks Union or
officers or employees of the Australian Broad-
casting Commission who are qualified by the
Constitution of the Australian Broadcasting
Commission Staff Association to become other
than Associate members of the Australian
Broadcasting Commission Staff Association,
employees engaged solely as clerks, telepho-
nists, watchmen, caretakers, cleaners, or lift
attendants or salesmen, copywriters employed
by advertising agencies, shall not be eligible
for membership.

Schedule A:  A writer of specialised radio or
television material is one who writes special-
ised radio or television material, irrespective
of length, which is suitable only for radio or
television presentation and is pre-designed for
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that purpose, such as comic or straight dra-
matic spots, straight plays, including drama,
comedy, farce, burlesque and c., musical or
variety performances, documentaries in dra-
matic, musical or other entertainment form and
adaptations designed specifically for radio or
television performances from an original play
or book.

(b) Without limiting or in any way being limited
by sub-rule (a) of this rule, the Association
shall also consist of persons employed as:

(i) disc jockeys and discotheque com-
peres;

(ii) bingo, housie callers;
(iii) puppeteers excluding persons whose

sole duties are the building, painting
and finishing of puppets,

(iv) stunt co-ordinators and stunt perform-
ers;

(v) performance artists.
Part B—the following persons shall be also eligible for
membership—

Without limiting parts A, C, D or E of this rule and
without in any way being limited by parts A, C, D or
E: The Association shall also be composed of an
unlimited number of employees employed in or in
connection with, including selling tickets by any
means in connection therewith, or in or about, any
kind of amusement, whether indoor or outdoor, in-
cluding—

(a) Cultural complexes, theatres, halls, race-
courses, sports, exhibitions, agricultural
shows, planetaria, animal parks, puppet shows
and film exchanges, but excluding any person
employed in or about the foregoing in any ca-
pacity in or in connection with the provision,
sale, service or preparation of food or drink;

(b) Clubs, licensed clubs and discotheques, but
only in so far as such employees are employed
as set and property carpenters and painters,
stage crews, mechanists, projectionists, audio
and lighting technicians, flymen, props per-
sons, scenic artists, wardrobe including
dressers, costume and property workers, stage
managers, make-up artists, hairdressers,
wigmakers and wig dressers, directors, cho-
reographers and designers;

(c) Casinos, but only in so far as such employees
are employed as supervisors, pit bosses, in-
spectors, croupiers, dealers, bankers, cashiers
and change clerks

(d) In all aspects of Motion Picture Film, Video
and Television Production and Processing, the
Australian Film Commission and the Austral-
ian Film and Television School, including but
without limiting the generality of the forego-
ing Producers, Directors, Production or Studio
Unit Managers, Assistant Directors, Produc-
tion Accountants, Dialogue and/or
Commentary Writers, Script and/or Continu-
ity Recordists, Location and/or Talent Scouts,
Contact Men, Make-up Artists, Casting Direc-
tors, Art Directors, Chief Cameramen,
Operative Cameramen, Special and/or Proc-
ess Cameramen, Title and/or Cartoon
Cameramen, Camera Dolly and/or
Rotambulation Operations, Slate Operations,
Studio Gripmen, Studio Mechanists, Chief
Sound Engineers, Sound Engineers, Sound
Recordists, Microphone Boom Operators,
Sound Mixers, Film Editors, Film Cutters,
Specialist Film Cutters, Film Librarians, Film
Vault Keepers, Film Splicers, Laboratory and/
or Studio Maintenance Men, Film Stock Keep-
ers, Film Laboratory Managers, Film
Laboratory Chemists, Film Printing Operators,
Film By-Product Recovery Chemists, Film

Timers, Film Cleaners and/or Waxers, Film
Checkers, Laboratory and/or Studio Projec-
tionists, Film Processors, Film Graders, Film
Despatchers, Film Packers and Film Examin-
ers, Supervising and other classes of
Technician involved in Maintenance, Instal-
lation, Videotape, Lighting, Telecine or Audio
Departments, Cinecameramen,
Videocameramen, Set Designers, Graphic Art-
ists, Co-ordinators, Stills Photographers, Floor
Managers, Film Sound Recordists, Wardrobe
Supervisors and Assistants, Set and Property
Carpenters and Painters, Property men/
women, Scenic Artists, Producers/Directors
Assistants, Vision Switchers, Set Dressers,
Hairdressers, Film Department Assistants, Stu-
dio Hands, Film/Videotape and Record
Librarians, Property and Scenery Storemen,
and all trainees and inexperienced adults em-
ployed in or in connection with television or
videotape production houses;

(e) In film and television distribution, persons
employed in film release and control, statis-
tics and contracts, film dispatch (other than
officers in charge), projectionists, assistant
projectionists, film packers, film checkers, film
examiners, film cleaners and film splicers; and

(f) Cinemas; throughout the State of Western
Australia together with such other persons,
whether so employed or not as have been
elected Officers and Industrial Staff of the As-
sociation and have been admitted as members
thereof. The following persons, otherwise eli-
gible for membership of the Association under
Part B shall not be eligible for membership by
reason of that Part.

Part C—the following persons shall be also eligible for
membership—

Without limiting parts A, B, D or E of this rule and
without in any way being limited by parts A, B, D or
E—

(a) The Association shall also consist of persons
employed or engaged—

(i) as journalists, authors, licensed or of-
ficial shorthand writers, Hansard
reporters and publicity and public re-
lations officers

(ii) in any branch of writing or drawing or
photographic work for the press;

(iii) in the collection and/or preparation of
news, and/or information on current
events for broadcasting or radio trans-
mission

(iv) in any form of writing, collection and/
or preparation of news and/or informa-
tion on current events, or drawing or
news photography for use in television
services;

(v) in any branch of writing or drawing or
photographic work for publicity, pub-
lished instructions or public relations
purposes;

(vi) wholly or in major part as script writ-
ers, except those engaged solely, or in
major part, in the preparation of adver-
tising material for broadcasting or radio
or television transmission;

(vii) in the Public Service of the Common-
wealth or a State—

(b) as journalists in writing and/or preparing mat-
ter for publication in newspapers, magazines,
books or pamphlets and/or broadcasting and
persons performing work of a similar nature
as publicity officers or public relations offic-
ers;
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(c) as photographers, the greater part of whose
duty is to take and prepare photographs for
reproduction in newspapers and/or magazines.

(d) Only those persons who constantly or regu-
larly perform substantially the work specified
in Clause (a) of this Rule, and who are de-
pendent on such work for the major portion of
their earnings, shall be eligible for member-
ship.

(e) Persons not eligible to be members of the As-
sociation are—

(i) the Editor-in-Chief and the Editor of a
metropolitan daily newspaper;

(ii) the chief of the general reporting staff
permanently employed as such on a
daily newspaper in a capital city;

(iii)  a proprietor or part-proprietor of a
newspaper who does not derive the
major part of his or her income from
salary or other remuneration for jour-
nalistic work.

(iv) Any person eligible for membership of
the Theatre Managers’ Association as
at the 27th day of March, 1958.

(v) Any person who is a member, staff
member or special member of the Aus-
tralian Federal Police.

Part D—the following persons shall be also eligible for
membership—

Without limiting parts A, B, C or E of this rule and
without in any way being limited by parts A, B, C or
E: The Association shall also consist of an unlimited
number of persons

(a) who are employees or whose occupation is that
of an employee in or in connection with the
industry as set out in Rule 3, part C;

(b) who are employees engaged in an industrial
pursuit in or connected with the industry as
set out in Rule 3, part C;

(c) who are employees qualified to be employed
in or in connection with the industry or to be
engaged as employees in an industrial pursuit
connected with the industry as set out in Rule
3, part C;

(d) who are officers of the Association and who
have been admitted as members of the Asso-
ciation. A person otherwise eligible under sub
paragraph (c) of this part shall not be admitted
as a member of the Association if such admis-
sion shall have the effect of causing the
Association to cease being effectively repre-
sentative of the members employed in or in
connection with the industry and the members
engaged in industrial pursuits in or connected
with the industry. Provided that persons who
are eligible to be members of the Association
of Architects Engineers Surveyors and
Draughtsmen of Australia in accordance with
the registered rules of Association of Archi-
tects Engineers Surveyors and Draughtsmen
of Australia as at 24 October 1978 shall not be
eligible for membership of the Association
under this part.

Part E—Without limiting parts A, B, C, or D of this rule
and without in any way being limited by parts A, B, C or
D: The association shall also consist of an unlimited
number of members who are professional instrumental
performers, and any other persons who receive remunera-
tion for musical services, ie. any type of service other
than services of an administrative or clerical nature car-
ried out by a person, which is directly connected with
live music, musicians or the production of musical sound,
such as librarians looking after music and/or records in
connection with a band or orchestra of professional per-
formers, arrangers and copyists of music, composers of
music, vocalist who regularly sings as an integral of a

band, conductors of instrumentalists, conductors of sing-
ers, musical producer, musical coordinator, balancing
officer of music employed as an integral part of a band or
orchestra of professional performers, provided that sound
mixers who are not employed as an integral part of a band
or orchestra of professional performers, sound engineers,
sound recordists, road crews, stage managers and light-
ing supervisors shall not be deemed to be persons carrying
out musical services as herein defined.

Part F—The Association shall also consist of such inde-
pendent contractors who, if they were employees
performing work of a kind they usually perform as inde-
pendent contractors, would be employees eligible for
membership of the Association.

Part G—No restriction or qualification under parts A, B,
C, D or E of this rule shall restrict or qualify eligibility
for membership under any other parts of this rule.

This matter has been listed before the Full Bench on the 1st
day of October 1997.

A copy of the application and rules of the organisation may
be inspected at my office, National Mutual Centre, 16th floor,
111 St George’s Terrace, Perth.

Any organisation registered under the Industrial Relations
Act 1979, or any person who satisfies the Full Bench that he
has a sufficient interest or desires to object to the application
may do so by filing a notice of objection in accordance with
the “Industrial Relations Commission Regulations 1985”.

(Sgd.) R.C. LOVEGROVE,
12 August 1997. Deputy Registrar.

Form 1

Industrial Relations Act 1979.

IN THE WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

No. 1401 of 1997

NOTICE OF APPLICATION
To:
..............................................................................................
..............................................................................................

(name and address of respondent/s—attach schedule if
space insufficient)

TAKE NOTICE THAT CONSTRUCTION, MINING,
ENERGY, TIMBERYARDS, SAWMILLS AND WOOD-
WORKERS UNION OF AUSTRALIA—W.A. BRANCH
c/- DEREK SCHAPPER, 104 PARRY STREET, PERTH
has this day applied to the Commission (if to a constituent
authority, state which) FULL BENCH for  ORDERS PUR-
SUANT TO SECTION 72A: SEE ATTACHED SCHEDULE.
The grounds on which the application is made are SEE
ATTACHED SCHEDULE.

THE STAMP OF THE D.H. SCHAPPER,
WESTERN AUSTRALIAN Solicitor
INDUSTRIAL RELATIONS P.O. Box 8074,

COMMISSION Stirling St,
• - 4 AUG 1997 Perth, W.A. 6849.

J. Spurling Solicitor for the Applicant.
Registrar.

(Affix stamp of Commission)

THE APPROPRIATE FEE IS TO BE PAID UPON
LODGEMENT OF THIS APPLICATION

This notice must be completed by the applicant, signed and.
where necessary, sealed by him, and a written statement of
claim or other adequate description of the subject matter of
the application must be attached.

For endorsements see back hereof.
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ORDERS SOUGHT
1. That the Construction, Mining, Energy, Timberyards, Saw-

mills and Woodworkers Union of Australia—Western
Australian Branch (“the CMETU”) has the right, to the exclu-
sion of the Australian Workers Union Western Australian
Branch Industrial Union of workers (“the AWU”) to represent
under the Act the industrial interests of those employees of
RGC Mineral Sands Ltd (“RGC”) employed at RGC’s Capel
mine and plant.

2. That the CMETU has the right to represent under the Act
the industrial interests of those employees of RGC employed
at RGC’s Capel mine and plant.

3 . That the AWU does not have the right to represent under
the Act the industrial interests of those employees of RGC
employed at RGC’s Capel mine and plant.

GROUNDS FOR APPLICATION
RGC’s employees in the Capel mine and plant are dissatisfied

with their working conditions. The AWU has, for a number of
years, failed to adequately or at all represent their industrial in-
terests as a result of which many have joined the CMETU which
is representing their industrial interests. The making of the or-
ders sought will give effect to the wishes of the employees.

Industrial Relations Act 1979.
PUBLICATION OF APPLICATION

PURSUANT TO SECTION 72A.
Application Number 1401 of 1997 has been lodged pursuant
to Section 72A of the Industrail Relations Act 1979 by The
Construction, Mining, Energy, Timberyards, Sawmills and
Woodworkers Union of Australia—Western Australian Branch
and is published hereunder.

The application has been listed before the Full Bench at
10.30am on the 14th, 15th and 16th of October 1997.

Any person who wishes to be heard shall file a notice of
application to be heard in accordance with Form 1, setting out
the grounds upon which the person claims sufficient interest
to be heard in relation to the application and serve it on the
applicant at least 7 days before the above date of hearing in
accordance with Regulation 101A of the Industrial Relations
Commission Regulations 1985.

(Sgd.) J.A. SPURLING,
8th August 1997. Registrar.


