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KENNEDY J—
Following allegations made to the police in 1993, Mr P M

Burrows, a teacher employed by the respondent, was arrested
and charged on three counts of indecent dealing with a group
of his pupils. Those charges were dismissed in the Court of
Petty Sessions at Perth in 1994; but the Principal of the school
at which Mr Burrows had been teaching reported to his Dis-
trict Superintendent regarding a number of complaints which
had emerged from interviews by a psychologist and a social
worker with children attending the school. Information con-
cerning the complaints was passed on to the Director General
of Education who, on 29 August 1994, gave notice to Mr Bur-
rows of the institution of an inquiry under s7C of the Education
Act 1928. The person initially authorised to conduct the in-
quiry, Ms N Reeves, was replaced by Mr D Maisey, following
a request by Mr Burrows’ solicitors that she should disqualify
herself. Mr Maisey then embarked upon the inquiry.

On 1 December 1994, the appellant made an application to
the then Government School Teachers Tribunal pursuant to
s78(1)(a)(ii) of the Industrial Relations Act 1979, seeking vari-
ous orders and directions, including a permanent stay of the
proceedings or, in the alternative, a declaration or order that
the proceedings in respect of s7C be stayed until reg 135 of
the Education Act Regulations 1960 were followed. On 23
May 1996, the Tribunal dismissed the application, holding that
compliance with the procedures contained in reg 135 was not
a prerequisite to an inquiry under s7C of the Education Act,
that the powers in s7C and in reg 135 were separate and dis-
tinct powers and accordingly that either provision may be
resorted to by the chief executive officer (formerly the Direc-
tor General of Education).

The appellant appealed against the decision of the Tribunal
to the Full Bench of the Industrial Relations Commission. That
appeal was dismissed. The appellant now appeals to this Court
on the following grounds—

1. The Full Bench erred in law in holding that reg 135
of the Education Act Regulations did not apply to
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inquiries instituted pursuant to s7C of the Act in
that—

(a) it was common ground that at no stage of the
inquiry by Ms Reeves between 1 September
1994 and on or about 13 December 1994, or
in the inquiry by Mr Maisey from 13 Decem-
ber 1994, had the procedure in reg 135 been
complied with, and specifically—

(i) that the Director General shall cause a
copy of the complaint made against the
teacher by parents or pupils or by some
other person to be referred to the
teacher for his remarks;

(ii) after receipt of the teacher’s remarks, the
Director General shall, if he considers
the complaint worthy of investigation,
inform the complainant that an investi-
gation of the complaint will be made
upon receipt by the Director General of
the complaint in writing on a departmen-
tal form and signed by the complainant
before a Justice of the Peace and that
upon the application of the complainant,
the appropriate departmental form
should be supplied to him;

(iii) if the complaint so signed differs in
substance from the original complaint
referred to in paragraph (i) no further
action shall be taken by the Director
General and the complainant shall be
informed accordingly, but if the com-
plaint so signed does not differ in
substance from the original complaint,
the Director General may cause an in-
quiry to be held, and notice of the
inquiry shall be given to the teacher
against whom the complaint was made,
and to the complainant, at least a week
before the date fixed for the inquiry;

(iv) if it appears to the Director General that
the complaint is of a nature which
would admit of a settlement between
the parties, without a formal inquiry,
every assistance shall be given to the
parties to reach a settlement;

(v) at an inquiry referred to in reg 135, the
officer holding or presiding over the
inquiry may permit a member of the
Parents and Citizens Association or one
other person, who is not a legal practi-
tioner, to be present; and

(vi) the teacher against whom the complaint
was made may if he so desires, have a
friend or an adviser present, and the
complainant may, if he so desires, have
a friend or an adviser present; but the
friend or adviser shall not be a legal
practitioner or a person employed by a
legal practitioner.

2. The Full Bench erred in law in failing to find that
compliance with the requirements of reg 135 was
and is mandatory in investigating complaints pursu-
ant to s7C of the Act, where such complaints emanate
from a parent, pupil or some other person external to
the respondent.

3. The Full Bench erred in law in failing to find that where
the requirements of reg 135 have not been complied
with during the course of an inquiry made pursuant to
s7C of the Act it necessarily results in a determination
that the inquiry into allegations of misconduct by Mr
Burrows had not been conducted in accordance with
statutory authority and was thus null and void.
Section 7C of the Education Act provides as follows—

“7C (1) In this section—
“authorized person” means a person author-
ized by the chief executive officer for the
purposes of this section;

“continuous service” means continuous serv-
ice as defined by the regulations;
“service” means service as defined by the regu-
lations;
“the regulations” means regulations made un-
der this Act.

(2) For the purposes of this section a teacher shall
be guilty of misconduct if—

(a) he disobeys or disregards a lawful or-
der applicable to him as a person on
the teaching staff of the department;

(b) he fails to comply with or contravenes
any of the provisions of this Act or the
regulations;

(c) he is absent from school without leave;
(d) he wilfully makes a false entry in a re-

turn or register; or
(e) he engages in disgraceful or improper

conduct in his official capacity or oth-
erwise by reason of which he ceases to
be a fit and proper person to hold of-
fice as a teacher.

(3) Where it appears to the chief executive officer
that a teacher may be guilty of misconduct the
chief executive officer shall cause an inquiry
to be held by an authorized person.

(4) It is not necessary for an inquiry under sub-
section (3) to be formal but the teacher shall
be informed of the nature of the alleged mis-
conduct and be given an opportunity of
furnishing an explanation in relation thereto.

(5) Where
(a) an inquiry is being held under subsec-

tion (3) or
(b) a teacher has been charged with an of-

fence against any other Act and it
appears to the chief executive officer
that if the teacher is convicted of the
charge the offence may be such as to
constitute misconduct by the teacher,

the chief executive officer may suspend the
teacher from duty.

(6) Subject to subsections (7) and (8) where the
chief executive officer suspends a teacher from
duty under subsection (5) the teacher shall not
be paid his salary in respect of the period of
the suspension.

(7) The chief executive officer may, at his discre-
tion, determine that the teacher—

(a) be paid his salary in respect of the pe-
riod of the suspension;

(b) be paid his salary in respect of such part
of the suspension as the chief execu-
tive officer specifies; or

(c) be paid such part of his salary as the
chief executive officer specifies in re-
spect of the period of the suspension
or in respect of such part of that period
as the chief executive officer specifies.

(8) Where the chief executive officer has sus-
pended a teacher from duty under subsection
(5) the chief executive officer may at any time
remove the suspension.

(9) Where—
(a) after an inquiry has been held under

subsection (3) the chief executive of-
ficer is not satisfied that the teacher has
been guilty of misconduct; or

(b) upon the hearing by a court of the
charge against a teacher referred to in
subsection (5)(b) who has been sus-
pended from duty under that subsection
the teacher does not plead guilty to, and
is not found guilty of, the offence with
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which he was charged or of another
offence that appears to the chief execu-
tive officer to be such as to constitute
misconduct by the teacher, or the
charge against such a teacher is not pro-
ceeded with,

the chief executive officer shall, if he has not
already done so, remove the suspension.

(10) Where—
(a) a teacher has been suspended from duty

under subsection (5);
(b) an amount of salary that would other-

wise have been paid to the teacher in
respect of the period of the suspension
was not paid to him; and

(c) the chief executive officer removes the
suspension,

the teacher shall be paid that amount of salary.
(11) The period of suspension imposed under sub-

section (5)—
(a) does not count as service unless it is

subsequently removed by the chief ex-
ecutive officer under subsection (8) or
(9);

(b) does not constitute a break in continu-
ous service.

(12) Where as a result of an inquiry under this sec-
tion the chief executive officer determines that
a teacher is guilty of misconduct he may—

(a) by order in writing impose one or more
of the following punishments on the
teacher, namely—

(i) a reprimand;
(ii) a fine not exceeding $200;

(iii) transfer the teacher at the teach-
er’s own expense;

(iv) reduce the teacher’s salary grade;
(v) reduce the teacher from one

position to another carrying a
lower salary or remuneration; or

(vi) subject to subsection (15), sus-
pension for any period up to
twelve months; or

(b) make a report and recommendation to
the Minister that the teacher be dis-
missed.

(13) Upon considering the report and recommen-
dation of the chief executive officer made
pursuant to subsection (12)(b) and the expla-
nation (if any) given by the teacher pursuant
to subsection (4) the Minister may order in
writing that the teacher be dismissed and the
order has effect accordingly.

(14) A fine imposed pursuant to this section may
be recovered—

(a) notwithstanding the provisions of any
other Act by deduction from the salary
of the teacher; or

(b) as a debt to the Minister in any court of
competent jurisdiction.

(15) A teacher shall not be paid his salary in re-
spect of a period of suspension imposed as a
punishment under subsection (12) and such a
period of suspension—

(a) does not count as service;
(b) does not constitute a break in continu-

ous service.”
Section 7C was inserted into the Act by Act No 100 of 1981

on 4 December 1981. The minor amendments which were made
to the section in 1983 and 1988 are not material for the present
purposes.

The origins of s7C of the Act are clearly to be found in reg
134 of the Education Act Regulations 1960, which were

gazetted on 26 July 1960. Regulations 134, 135 and 136 made
up Division 10 of the Regulations, entitled “Misconduct and
Complaints”. In its original form, reg 134 provided as fol-
lows—
“134 (1) For the purpose of securing and enforcing the disci-

pline of teachers in the Department, the Director may
for misconduct, which expression includes breach
of any departmental order lawfully given and absence
from school without leave, or for breach of these
regulations, or gross inefficiency—

(a) fine a teacher;
(b) transfer a teacher at his own expense;
(c) reduce a teacher to a lower class or grade;
(d) reduce a teacher from one position to another

carrying a lower salary or remuneration; or
(e) suspend or dismiss a teacher.

(2) (a) The provisions of this regulation are subject to the
right of appeal to the Appeal Board conferred on a teacher by
section 37 of the Act.

(b) Loss of salary incurred by a teacher during or by reason
of his suspension under subregulation (1) shall be regarded as
a fine for the purpose of determining his right of appeal.

(3) Where a complaint is made against a teacher by a supe-
rior departmental officer, the Director may at his discretion
instruct a Superintendent to investigate and report on that com-
plaint.

(4) If in the opinion of the Director the complaint is proved
and the teacher is under suspension, the teacher’s salary for
the period of suspension is not payable to him unless other-
wise ordered by the Director.”

Regulation 135 in its original form read as follows—
“135. (1) (a) Where a complaint is made against a teacher

by a parent of a pupil or by some other person,
the Director shall cause a copy of the com-
plaint as so made to be referred to the teacher
for his remarks.

(b) After receipt of the teacher’s remarks, the Di-
rector shall, if he considers the complaint
worthy of investigation, inform the complain-
ant that an investigation of the complaint will
be made upon receipt by the Director of the
complaint in writing on a departmental form
and signed by the complainant before a Jus-
tice of the Peace and that upon the application
of the complainant the appropriate departmen-
tal form shall be supplied to him.

(c) If the complaint so signed differs in substance
from the original complaint referred to in para-
graph (a) of this subregulation, no further
action shall be taken by the Director and the
complainant shall be informed accordingly; but
if the complaint so signed does not differ in
substance from the original complaint, the
Director may cause an inquiry to be held and
notice of that inquiry shall be given to the
teacher against whom the complaint was made,
and to the complainant, at least a week before
the date fixed for the inquiry.

(2) If it appears to the Director that the complaint is of a
nature which would admit of a settlement between
the parties, without a formal inquiry, every assist-
ance shall be given to the parties to reach a settlement.

(3) (a) At an inquiry referred to in this regulation, the
officer holding or presiding over, the inquiry
may permit a member of the Parents and Citi-
zens Association or one other person, who is
not a legal practitioner, to be present.

(b) The teacher against whom the complaint was
made may, if he so desires, have a friend or an
adviser present, and the complainant may, if
he so desires, have a friend or an adviser
present; but the friend or adviser shall not be a
legal practitioner or a person employed by a
legal practitioner.

(c) Except as provided in paragraphs (a) and (b)
of this subregulation, no person, other than
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those whose attendance is necessary, shall be
present at an inquiry.”

The only amendment to reg 135 since its original enactment
has been the substitution of the title chief executive officer for
the title of Director.

Regulation 136, which has not been amended, provides—
“136. An inquiry shall be confined only to matters rel-
evant to the complaint notice of which shall be given to
the teacher against whom the complaint was made.”

The expression “inquiry”, used in reg 136, initially appeared
only in reg 135. It was not to be found in reg 134, which em-
powered the Director to instruct the Superintendent simply
“to investigate and report on a complaint”. However, reg 136
does appear to repeat a part of reg 135(1)(a).

It is clear that, in its original form, reg 134 was dealing with
a type of complaint quite distinct from that dealt with by reg
135. In reg 134, the relevant complaint was that of a superior
departmental officer, while the complaint referred to in reg
135 is that made by “a parent of a pupil or by some other
person”. On receiving a complaint from a superior departmental
officer under reg 134, the Director was empowered at his dis-
cretion to instruct a Superintendent to investigate and report
on that complaint. In the case of a matter within reg 135, on
receipt of a complaint, the Director is required to cause a copy
of the complaint to be referred to the teacher for his remarks
and to follow the procedure laid down in the regulation before
ultimately causing an inquiry to be held. The regulation did
not identify the person to conduct the inquiry. Regulation 135
clearly does not deal with an internal complaint—see, for ex-
ample, the reference to the use of a departmental form.

A new reg 134 was substituted on 4 May 1979. Subregulation
(2) of the new regulation provided as follows—

“(2) Where it appears to the Director-General that a
teacher is guilty of misconduct the
Director-General—

(a) may instruct a Superintendent to investigate
and report upon the matter; and

(b) shall request the teacher to submit an expla-
nation upon the matter within the time
specified in the request.”

Only a few months later, on 17 August 1979, another new
regulation was substituted for reg 134, subrr (2) and (3) of
which provided as follows—

“(2) Where it appears to the Director-General that a
teacher may be guilty of misconduct the
Director-General shall cause an inquiry to be held
by an officer holding or acting in a position that is
not less than the position of Superintendent.

(3) It is not necessary for an inquiry under subregulation
(2) of this regulation to be formal but the teacher
shall be informed of the nature of the alleged mis-
conduct and be given an opportunity of furnishing
an explanation in relation thereto.”

Those subregulations remained in that form until the repeal
of reg 134 on 19 March 1982.

Subsections (3) and (4) of s7C of the Act are in essentially
the same terms, although the chief executive officer is now
empowered to authorise any person to conduct an inquiry.

It was argued for the appellant that an inquiry under s7C
may only be commenced after the procedure in reg 135 has
been followed. This contention cannot, in my view, be sus-
tained. If this were the case, then, at the very least, it might
have been anticipated that reg 135 would have preceded reg
134, but of course, that was never the case. I can find no justi-
fication for the view that where a complaint originates outside
the Ministry, there is a requirement for the conducting of two
inquiries, one under reg 135 and one under s7C.

It would appear that the penalties for misconduct now to be
found in s7C may only be imposed after an inquiry which has
been conducted by an authorised person. An inquiry under reg
135 will not necessarily, or perhaps even normally, relate to
misconduct as described in s7C(2). The word “misconduct”
does not appear in the regulation and it is quite apparent that
reg 135 is dealing with a much broader range of complaints
than those directed to misconduct within the meaning of reg
134 and s7C. By reason of the provisions of s7C, once it

appears to the chief executive officer that a teacher may be
guilty of misconduct, he is required to proceed under that sec-
tion, whether or not there has been an inquiry under reg 135.

In my opinion, s7C is clear in its terms and there is no basis
for reading into it as a necessary prerequisite to an inquiry
under that section the conducting of an inquiry under reg 135.
This was the view reached by the School Teachers Tribunal in
The State School Teachers Union of WA (Inc) v The Minister
for Education (1987) 67 WAIG 1028, at 1031, and it was the
conclusion which appears to have been taken by Malcolm CJ,
in a judgment with which Pidgeon and Nicholson JJ agreed,
in Gudgeon v Black; Ex parte Gudgeon (1994) 14 WAR 158,
at 169, where he said—

“The procedure to be followed on an inquiry under s 7C(3)
is not spelled out in any detail in the Act or in the Educa-
tion Regulations 1960 (WA). Section 7C(4) of the Act
provides that it is not necessary for the inquiry to be “for-
mal”, but requires that: “...... the teacher shall be informed
of the nature of the alleged misconduct and be given an
opportunity of furnishing an explanation thereto”.
There is a more detailed provision regarding complaints
against a teacher in reg 135 of the Regulations, but this
provision has no bearing on the present case. The only
other relevant regulation is reg 136, which provides that:
“An inquiry shall be confined only to matters relevant to
the complaint notice of which shall be given to the teacher
against whom the complaint was made”. ”

It is not to be doubted that a teacher must be accorded pro-
cedural fairness in an inquiry under s7C, but there is no
necessity to resort to reg 135 for this purpose.

In my opinion, the Tribunal and the Full Bench of the Indus-
trial Relations Commission arrived at the correct conclusion,
and I would accordingly dismiss this appeal.

FRANKLYN J—
I have had the benefit of reading in draft the reasons deliv-

ered by Kennedy J. I am in agreement with those reasons and
have nothing further to add.

ANDERSON J—
For the reasons given by Kennedy J, with which I entirely

agree, I would dismiss this appeal.

WESTERN AUSTRALIAN INDUSTRIAL APPEAL
COURT.

Industrial Relations Act 1979.

Appeal No. IAC 1 of 19976

IN THE MATTER OF an appeal against the decision of the
Full Bench of the Western Australian Industrial Relations
Commission in Matter Numbered 830 of 1996 dated the 22nd
day of January 1997.

B E T W E E N
State School Teachers Union of Western Australian (Inc)

Appellant

and
The Minister for Education

Respondent

BEFORE—
JUSTICE KENNEDY
(PRESIDING JUDGE)
JUSTICE FRANKLYN
JUSTICE ANDERSON.

16 September 1997.
Order.

HAVING heard Mr A S Hodge and Ms H E Prince (both of
counsel) for the appellant, and Mr R L Hooker (of Counsel)
for the respondent, THE COURT HEREBY ORDERS that
the appeal be dismissed.

J. A. SPURLING,
CLERK OF THE COURT.
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FULL BENCH—
Appeals against decision of

Commission—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.

Katina Pty Ltd trading as Kato Concrete Co
(Appellant)

and

The Western Australian Builders’ Labourers, Painters and
Plasterers Union of Workers.

(Respondent)
No. 978 of 1997.

BEFORE THE FULL BENCH
HIS HONOUR THE PRESIDENT P. J. SHARKEY.

SENIOR COMMISSIONER G. L. FIELDING.
COMMISSIONER R. N. GEORGE.

30 October 1997.
Reasons for Decision.

THE PRESIDENT: This is an appeal against the decision of
the Commissioner at first instance, constituted by a single
Commissioner. By that decision, made on 2 May 1997, upon
the application of the respondent organisation, there was a
declaration that one Peter McLaren (whom I assume to be a
member of the respondent organisation) was unfairly dismissed
from his employment with the appellant and that the appellant
pay to Mr McLaren an amount of $4242.00 no later than 21
days from the date of the order.

GROUNDS OF APPEAL AND AMENDMENT
It is against that decision that the appellant appealed on a

number of grounds.
The appellant also sought to amend the grounds of appeal in

terms of a minute of proposed amended schedule handed to
the Full Bench on 1 August 1997. By that minute, the appel-
lant seeks to rely only on two further grounds, now numbered
2 and 6 (the proposed ground 6 being a new ground), namely—

“2. Erred in law by calculating the compensation pay-
able by the appellant at $21.00 per hour, for 42 hours
per week, for 5 weeks, less 8 hours for the single day
McLaren worked.

6. The learned Commissioner erred in law by acting
without power in purporting to order the Appellant
to pay compensation to McLaren when the claim
could not result in an order authorised by section
23A of the Industrial Relations Act 1979 (WA).”

It is common ground that the new ground 6 raises a question
as to whether the Commission acted within power, a question
which was not raised before the Commissioner.

The amendment was opposed on the basis that the matter
was not raised at first instance. The ability to raise such mat-
ters is governed by s.49(4) of the Industrial Relations Act 1979
(as amended) (hereinafter referred to as “the Act”), interpreted
by the Full Bench in FCU v George Moss Ltd 70 WAIG 3040
(FB).

This was a point which was not raised at first instance. It
was not one which could have been successfully met by evi-
dence, had it been raised at first instance. Indeed, the point is
not concerned with the evidence but whether the Commis-
sioner, as a matter of law, acted within power. The point also
gave rise to important questions as to the power of the Com-
mission and the scope of remedies available where the subject
of a s.44 application is an alleged unfair dismissal.

The law is that, upon appeal, parties are normally bound by
the course taken at the trial. Although there are some excep-
tions, points of law and submissions not taken in the primary
proceedings cannot be taken for the first time on appeal. This
is especially so when evidence relevant to the new point could
have been given at the trial if it had been raised (see Niemann
v Smedley [1973] VR 769 at 776-777 (FC-SC of Vic), O’Brien
and Others v Komesaroff [1981-1982] 150 CLR 310 at 318-
319 (HC), Water Board v Moustakas [1988] 62 ALJR 209

(HC) and Banque Commerciale SA, En Liq v Akhil Holdings
Ltd [1990] 169 CLR 279 (HC)).

However, fatal objections which are not curable by evidence
do not cease to be open only because they were not taken at
the trial. Such objections may be taken for the first time on
appeal (see Hampton Court Ltd v Crooks [1957] 97 CLR 367
(HC)). An appellant raising a fatal objection for the first time
on appeal could expect to be penalised in costs, but not neces-
sarily precluded from raising a point.

The distinction appears to be between objections and sub-
missions which had they been raised at the trial could have
been successfully met by evidence, and objections and sub-
missions that could not have been defeated by evidence (see
Electricity Commission of NSW v Yates (1991) 30 NSWLR
351 (CA)) (see, generally, “Australian Civil Procedure”, 4th
Edition, by Bernard C Cairns and see s.49(4) of the Act and its
interpretation by the Full Bench in FCU v George Moss Ltd
(FB) (op cit)).

Not every point not taken at first instance, even if it were a
fatal objection which could not successfully be met by evi-
dence, will constitute a permissible ground of appeal. However,
on this occasion, since an important question was raised, we
were disposed to allow the amendments sought. There was no
difficulty with the proposed amendments deleting grounds of
appeal.

BACKGROUND
The application made at first instance was made by the re-

spondent organisation. The respondent organisation made
application for a conference pursuant to s.44 of the Act alleg-
ing that one Charlie Coleman had been stood down and
claiming “underpayments of award” and other entitlements,
pursuant to the State Building Trades (Construction) Award
No 14 of 1978.

Having held a conference and determined that the matter
had not been settled by agreement between the parties, pursu-
ant to s.44, the Commissioner noted (see page 7 of the appeal
book (hereinafter referred to as “AB”)) that Mr McLaren had
been demoted from his position as foreman to the position of
carpenter and that his treatment was unfair, he having been
demoted without cause. An order was sought that Mr McLaren
be reinstated as foreman and be provided with work forth-
with.

This was therefore not an application under s.29 of the Act.
The orders were made in proceedings which took place pursu-
ant to s.44 of the Act.

FINDINGS OF THE COMMISSIONER
At first instance, in the Commissioner’s supplementary rea-

sons, which are dated 29 April 1997, the Commissioner dealt
with the question of compensation, having already decided
(see the reasons for decision proper dated 15 April 1997, par-
ticularly at page 21 (AB)) that Mr McLaren should not be
reinstated.

The Commissioner made the following findings in the sup-
plementary reasons—

(1) That Mr McLaren had been unfairly dismissed from
his employment, but that reinstatement was not ap-
propriate in all of the circumstances.

(2) That the determination of compensation is not an ex-
act science where a formula can be prescribed. It
requires consideration on a case by case basis deal-
ing with the particular circumstances which have
arisen with the Commission acting on the basis of
equity and “what is reasonable in the circumstances”.

(3) That the maximum amount of compensation which
can be ordered, as is prescribed in s.23AA of the
Act, shall not exceed six months remuneration which
may be calculated at the average rate received dur-
ing any relevant period of employment.

(4) The Commissioner also took into account Tak Lau
Kwa v Smartt and Another 64 WAIG 858, Jaggard v
Tranby Pty Ltd t/a The Court Hotel 76 WAIG 4720
and Cullen v Trappell [1979-1980] 146 CLR 1 (HC).

(5) That Mr McLaren’s length of service with the appel-
lant, and the circumstances of the termination of his
employment, in relation to which he had no respon-
sibility, should be borne in mind.
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(6) (a) That it was not appropriate simply to order
the payment to Mr McLaren of the same time
as Mr Rarere, another employee, had worked
during the same period.

(b) The appropriate number of hours per week for
which he ought to be paid any compensation
was 42 hours.

(c) That Mr McLaren was available for work from
20 January 1997, when he returned from an-
nual leave, that being the date upon which
termination of employment most likely oc-
curred.

(d) That Mr McLaren be paid by the appellant, an
amount of compensation calculated as $21.00
per hour, for 42 hours per week, for 5 weeks,
less 8 hours for the single day which he
worked, an amount totalling $4242.00.

GROUND 6
The appellant relies on the provisions of the Act to establish

this ground, namely that there was no power in the Commis-
sioner to make the order which she made. In order to establish
this, Counsel for the appellant took us to a number of the pro-
visions of the Act.

First, it was conceded that the matter before the Commis-
sioner was an “industrial matter” as that is defined in s.7 of
the Act. The matter plainly was.

The application brought before the Commissioner, as cor-
rectly conceded, was one which sought to have a dispute
conciliated and then of course arbitrated if no agreement was
reached. That is what occurred and what s.44 of the Act pre-
scribes.

S.23 of the Act confers jurisdiction on the Commission in
relation to industrial matters as defined in s.7 of the Act “sub-
ject to this Act”. It specifically prohibits the Commission, in
the exercise of its jurisdiction in an industrial matter, from
making any order, except an order that is authorised by s.23A
of the Act (see s.23(3)(h)). S.23A enables orders to be made
by the Commission for compensation, inter alia, “on a claim
of a harsh, oppressive or unfair dismissal”.

S.29(1)(a) of the Act specifically enables, inter alia, an or-
ganisation in which persons to whom the industrial matter
relates who are eligible to be enrolled as members to refer an
“industrial matter” as defined in s.7 of the Act to the Commis-
sion. That is what occurred here. S.29(1)(a) reads as follows—

“An industrial matter may be referred to the Commis-
sion—
(a) in any case, by —

(i) an employer with a sufficient interest in the
industrial matter;

(ii) an organization in which persons to whom the
industrial matter relates are eligible to be en-
rolled as members or an association that
represents such an organization; or

(iii) the Minister;”
A claim alleging unfair dismissal of a person eligible to be a

member, by an organisation, is an industrial matter specifi-
cally authorised to be referred by s.29(1)(a)(ii). That industrial
matter by definition must include a claim by an organisation
alleging unfair dismissal of an eligible person. The right of
referral of a claim of unfair dismissal or for contractual ben-
efits of an employee is specific and exists because otherwise
an industrial matter other than those defined cannot be referred
by an individual employee.

S.23A prescribes the powers exercisable by a Commissioner
in relation to an industrial matter in relation to which the Com-
mission has jurisdiction under s.23 of the Act. Those powers
are those referred to in s.23(3)(h). There is, however, no limi-
tation in relation to jurisdiction in unfair dismissal matters
contained in s.23.

It is clear that the Commission has cognisance of and au-
thority to enquire into an industrial matter subject to the Act.
It is clear that a referral of an industrial matter occurs by vir-
tue of s.29 of the Act. It is clear that the matter can and does
come before the Commission generally under s.32 or s.44 of
the Act. It is clear therefore that by virtue of s.23 of the Act
there is jurisdiction in and power in the Commission to take

cognisance of, enquire into and deal with the referral of an
industrial matter which is a claim of the s.29(1)(a)(ii) type
whether for unfair dismissal or not. However, that jurisdiction
includes a “claim” by an organisation limited by s.29(1)(a)(ii)
of harsh, oppressive or unfair dismissal of an individual em-
ployee. S.23(3)(h) specifically refers to the power to be
exercised upon such a claim. S.23A prescribes those powers.
(I would add that, particularly in a s.44 matter, a matter not
originally a claim of unfair dismissal might become one, not
the least by virtue of s.26(2) of the Act).

The matter came before the Commissioner clearly by virtue
of s.44 of the Act. The Commissioner, as she was entitled to
do, having held a conference at which a resolution was not
achieved, then heard and determined the question in dispute in
accordance with s.44(9).

All of those provisions read as a whole prescribe that what
occurred in this matter was within power and jurisdiction.

S.29 of the Act enables an industrial matter to be referred to
the Commission by an employer with a sufficient interest in it,
by an organisation in which persons to whom the industrial mat-
ter relates are eligible to be enrolled as members, by an association
that represents such an organisation, or by the Minister.

Further, of course, were it necessary to say so, s.23A of the
Act was a remedial provision conferring a power, not pre-ex-
isting, to order payments of compensation to persons who are
harshly, oppressively or unfairly dismissed.

The Act would then be required to be construed beneficially
if there were an ambiguity, which, in my opinion, there is not
(see, for example, Bull and Others v Attorney General for NSW
[1913] 17 CLR 370 (HC) and Wilson v Wilson’s Tile Works
Pty Ltd [1960] 104 CLR 328 at 335 (HC)).

For those reasons, I find no merit in the submissions for the
appellant; in particular, the submission that a claim of harsh,
oppressive or unfair dismissal means a claim by an employee
and not an organisation is not compatible with the meaning of
the sections to which I have referred read together in the con-
text of the whole of the Act.

I have construed the relevant provisions of the Act, having
regard to the objects and ascribing to the words their ordinary
and natural meaning. To do so results in no ambiguity or ab-
surdity. To do so does not place the provisions in conflict with
the whole or other parts of the Act. I have read the relevant
provisions in the context of the whole of the Act. The con-
struction which I have reached has a powerful advantage in
ordinary meaning and grammatical sense (see Cooper Brookes
(Wollongong) Pty Ltd v Federal Commissioner of Taxation
35 ALR 151 at 169-170 (HC) per Mason and Wilson JJ).

COMPENSATION
The decision to award compensation and the amount awarded

was a discretionary decision as that is defined in House v The
King [1936] 55 CLR 499 (HC).

In Gilmore and Another v Cecil Bros and Others 76 WAIG
4434 at 4447 (FB), the Full Bench (Sharkey P, with whom
Gifford C agreed) laid down a number of principles which
applied to the award of compensation and its assessment. I
reproduce those principles here—

“(1) The Commission will not be able to adjust the meas-
ure of compensation according to its opinion of the
conduct of the employer.

(2) It is required to order the employer to compensate
the employee as far as possible up to the limit speci-
fied in respect of any loss which the employee has
suffered by reason of the termination.

(3) The limit specified is a limit on what the court can
order by way of compensation, not a limit on what
the employee can receive from the employer.
Thus, even if an employer has already paid a sum of
money designed to compensate the employee for dis-
missal, if the employee is entitled to greater
compensation, the court must award it up to the limit
specified (see Liddell v Lembke (trading as Cheryl’s
Unisex Salon) (op cit) per Gray J at pages 368-369).

(4) The Commission is able to order that compensation
be paid for “loss or injury caused by the dismissal”,
provided that the amount not exceed six months re-
muneration (see s.23A of the Act).
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(5) There must be a causal link between the dismissal
and the loss or injury alleged to have been suffered.

(6) The manner in which the Commission is to assess
compensation is not prescribed otherwise by the leg-
islation.

(7) The Commission must assess compensation having
regard to s.26(1)(a), s.26(1)(c), and perhaps from time
to time s.26(1)(d) of the Act.”

These do, at least expressly, seem to have been referred to in
the reasons for decision of the Commissioner.

It is, I think, important to remember that s.23A(1) of the Act
enables compensation to be ordered to be paid to a claimant
“for loss or injury caused by the dismissal”. In Gilmore and
Another v Cecil Bros and Others (FB) (op cit) at page 4447,
the Full Bench defined the phrase “loss and injury” as fol-
lows—

“The phrase “loss and injury”, in my opinion, means loss
occasioned by the employee by the unfair dismissal ((ie)
actual loss of salary, benefits or other amounts which he/
she would otherwise earn or to which he/she would have
been entitled had he/she not been dismissed, including
continuity for the purposes of long service and other enti-
tlements).
As to injury, that is a general word which embraces not the
loss but the actual harm done to the employee by the unfair
dismissal. The word injury is a general and larger word and
comprehends in itself all manner of wrongs (see Cable v
Rogers (1625) 3 Bulst 311 at 312 per Dodderidge J).
Accordingly, “injury” includes humiliation, injury to feel-
ings, being treated with callousness, for example. I have
no need to decide here the interesting question of whether
loss of reputation would constitute an injury for the pur-
poses of the section. It is fair to say, however, that there
seems nothing on the surface to suggest that such a view
would be erroneous.”

The quantum of compensation to be ordered to be paid is a
matter to be determined according to equity, good conscience
and the merits of the case, in that the decision to be made is no
different from other decisions made by the Commission. The
term “compensation” is used, in my opinion, in the Act be-
cause it is more appropriate to the compensation for an unfair
dismissal which is an industrial common law remedy than the
word “ damages” because that is more appropriate to the com-
pensation ascertained in a case by the verdict of a jury or the
judgment of a court (see Skinners Co v Knight [1891] 2 QB
542 at 544-545 (CA)).

I would add some further comments.
Compensation prima facie means recompense for loss. Whilst

it is unnecessary to comprehensively define its meaning here,
or to effectively describe all of the elements which might be
the subject of compensation in a claim for unfair dismissal,
matters such as compensation for humiliation, hurt feelings
and/or loss of reputation might well be matters for compensa-
tion when arising out of an unfair dismissal (see, for example,
Malik and Another v Bank of Credit and Commerce Interna-
tional SA (in liquidation) [1997] 3 All ER 1 (HL) and Burazin
v Blacktown City Guardian Pty Ltd 142 ALR 144 (FC), and
see, too, Gilmore and Another v Cecil Bros and Others (FB)
(op cit)). In the calculation of compensation some of the prin-
ciples involved in the fixing of damages may be required to be
applied. However, compensation is not necessarily always to
be assessed by the application of rigid principles or calcula-
tion in such terms. Further, assessing the amount of
compensation to be awarded will often be concerned with loss
of earnings and/or related economic loss, but will not neces-
sarily be confined to these heads.

Calculation of Compensation
There were three material findings made by the Commis-

sioner. These were—
(1) The relevant period for calculating the loss was from

20 January 1997 to 21 February 1997. It was sub-
mitted that it was open to find only that Mr Rarere
had worked three days totalling 24 hours (see page
63 (AB)).

(2) There was no indication of the basis upon which Mr
McLaren was engaged to perform non-construction

work. The only evidence was that he was engaged
full-time on factory based work when he was not
doing construction work.

(3) There was no information to indicate that Mr Rarere
was being paid the same rate of pay for his factory
based work as he was for his construction work.

For that latter reason, the Commissioner went on to find that
it was not appropriate to simply order the payment to Mr
McLaren of the same time that Mr Rarere worked during that
period. The Commissioner found that Mr McLaren had worked
an average of 42 hours per week from the time he was ap-
pointed foreman and those were the number of hours for which
she found that he ought to be paid compensation.

The Commissioner found that Mr McLaren was paid a rate
of between $19.00 and $22.00 per hour during his period of
employment and an average of approximately $21.00 when
he was paid as a foreman and that this was the appropriate rate
upon which to base any calculation.

The Commissioner also based her calculation upon the find-
ing that Mr McLaren worked an average of 42 hours per week
from the time when he was appointed foreman. The Commis-
sioner therefore held that this was the appropriate number of
hours per week for which he ought to be paid compensation.
The only period of established loss relied on by the Commis-
sioner was about five weeks less one day ((ie) from 20 January
1997 to 21 February 1997). What he lost was his position as
foreman.

The Commissioner was required to consider whether Mr
McLaren should be reinstated and decided that he should not
be. He was entitled to be compensated for his loss. His loss
could best be quantified by reference to what he would have
been paid as foreman had his occupation of that position not
been terminated. The Commissioner was not required to act
as if the assessment were an exact science, when it is not.

On that basis, there was no error in the Commissioner’s cal-
culations and no error in her method of assessment of
calculation which might be interfered with by the Full Bench
with the principles prescribed in House v The King (HC) (op
cit).

I have considered all of the submissions made on behalf of
the parties and all of the evidence and material.

For those reasons, I am of opinion that no ground of appeal
is made out. I would dismiss the appeal.

SENIOR COMMISSIONER FIELDING: The Appellant
challenged the decision of the learned Commissioner to award
compensation to the Respondent’s member on two grounds.
Firstly, it contends that the matter, having been instituted un-
der section 44 of the Industrial Relations Act 1979, the
Commission was without jurisdiction to award compensation.
That was not a matter argued before the learned Commissioner,
but a matter raised by leave for the first time on the occasion
of this appeal. Secondly, the Appellant argues that the award
of compensation was, in any event, grossly excessive.

The Appellant argues that the Commission is without juris-
diction to make a compensatory order because the matter was
referred to the Commission by a union on behalf of a dis-
missed employee, rather than by the dismissed employee
himself by virtue of the provisions of section 29(1)(b)(i) of
the Act. The Appellant does not dispute that the Commission
had authority to entertain the matter, the subject of the claim
before the learned Commissioner, but argues that the Com-
mission is without authority to award compensation in such
circumstances. For the Appellant, it is argued that the capacity
to award compensation is confined by the provisions of sec-
tion 23(1)(h) to the circumstances set out in section 23A of the
Act, more particularly section 23A(1). That section at the rel-
evant time provides—

“23A. (1) On a claim of harsh, oppressive or unfair dis-
missal, the Commission may —

(a) order the payment to the claimant of
any amount to which the claimant is
entitled;

(b) order the employer to reinstate or re-
employ a claimant who has been
harshly, oppressively or unfairly dis-
missed;
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(ba) subject to subsections (1a) and (4), or-
der the employer to pay compensation
to the claimant for loss or injury caused
by the dismissal; and

(c) make any ancillary or incidental order
that the Commission thinks necessary
for giving effect to any order made
under this subsection.”

The Appellant argues that the reference in subsection (1) to
the payment of compensation to which “the claimant is enti-
tled” and the reference in subsection (1) to reinstating or
re-employing “a claimant” who has been harshly, oppressively
or unfairly dismissed suggests that the claimant must be the
individual employee entitled to compensation or to reinstate-
ment or re-employment.

The Respondent, on the other hand, argues that the matter
before the Commission was not a claim of harsh, oppressive
or unfair dismissal within the meaning of section 23A and thus
the provisions of that section have no application. For the
Respondent, it is said, the orders were made under and justi-
fied by the provisions of section 44(9) of the Act.

The Respondent’s argument, in my view, is untenable on at
least two grounds. Although the matter was undoubtedly dealt
with by the learned Commissioner under and by virtue of the
authority vested in the Commission pursuant to section 44(9)
of the Act, the relief was expressly based on the learned Com-
missioner’s declaration that the Respondent’s member had been
either harshly, oppressively or unfairly dismissed. In any event,
the Respondent’s argument ignores the decision of the Indus-
trial Appeal Court in Pepler’s case (see: Robe River Iron
Associates v. the Association of Draughting, Supervisory and
Technical Employees of Western Australia (1987) 68 WAIG
11), which made it clear that absence of some express statu-
tory power in that behalf the Commission did not have the
power to award compensation in lieu of reinstatement where
an employee was found by the Commission to have been un-
fairly dismissed. Indeed, Pepler was a case which emanated
under section 44, much the same way as did the case now
under review.

Although section 23A is couched in terms which suggest
that the power to award compensation is confined to those
circumstances where the employee is the claimant, having re-
gard to the purpose of the legislation and its history, the section
should, in my view, be read more broadly so that the expres-
sion “claimant” includes any claimant for relief in respect of a
dismissal alleged to be harsh, oppressive or unfair. The Act
not only authorises individual employees to bring an action
alleging that they were harshly, oppressively or unfairly dis-
missed, but enables a claim of that nature to be brought by a
union in respect of dismissed employees eligible to be mem-
bers of that union. The Act provides, also by section 29, that
an industrial matter, as broadly defined, may be referred to the
Commission by a union (section 29(1)(a)(ii)). It is beyond
question that an allegation that a former employee has been
either harshly, oppressively or unfairly dismissed is an indus-
trial matter. Indeed, that is self-evident from the fact that section
29 includes a claim by individual employees that they have
been harshly, oppressively or unfairly dismissed within the
scope of industrial matters which may be referred to the Com-
mission. Section 29 does not vest the Commission with
jurisdiction to deal with an industrial matter and therefore a
claim arising out of an allegation of harsh, oppressive or un-
fair dismissal. That jurisdiction is vested by section 23 of the
Act. Section 29 is a procedural provision. It merely defines
who is entitled to refer a matter to the Commission.

In the circumstances, it would be an irrational, if not capri-
cious, for the Act to provide that in considering an industrial
matter of this nature, the remedy was dependent upon the iden-
tity of the person or body referring the matter to the
Commission (see: Cooper Brookes (Wollongong) Proprietary
Limited v. The Commissioner of Taxation of the Commonwealth
of Australia (1980-1) 147 CLR 297).

Moreover, such an interpretation is, in my view, inconsistent
with the objects of the Act. Section 23A was first inserted into
the Act in 1993. It seems common ground that this was done in
an attempt to overcome the perceived inadequacies in the Act
following the decision in Pepler’s case by giving the Commis-
sion a limited power to award compensation where an employer

did not comply with an order for reinstatement (see: Parlia-
mentary Debates 23 November 1996 page 7436; and 20
December 1996 page 10049). The section was amended in 1995
“to extend” that power (see: Parliamentary Debates (supra)).
That extension took the form of extending the Commission’s
powers to award compensation to those circumstances where
it considered reinstatement to be impracticable. No longer is
the power dependent upon an employer failing to comply with
an order for reinstatement. Clearly, therefore, the provisions
of section 23A should be seen as being remedial in nature. In
the circumstances, it is legitimate to interpret them liberally in
order to give effect to the remedy sought to be achieved (see:
Wilson v. Wilson’s Tile Works Proprietary Limited (1960) 104
CLR 328, 335; and see too: Zangzinchai v. Milanta (1994) 125
ALR 265, 272). That being the case, it is not unreasonable to
interpret “claimant” in this context in a way which extends to
any claim of harsh, oppressive or unfair dismissal however
referred to the Commission, rather than confining it to claims
made by individual employees themselves. As previously noted,
Pepler’s case was not a case where the claim was instituted by
an individual employee, but as in the case here, a claim which
was instituted by a registered organisation of which the former
employee was eligible to belong.

Some support for a broad interpretation of the kind suggested
can, in my opinion, be found from the amendments made to
the section in 1995. On that occasion the provisions of section
23A were amended, amongst other things, to delete the refer-
ence in the preamble to a “referral to the Commission of a
claim of harsh, oppressive or unfair dismissal under section
29(1)(b)(i)” and substituting it with the expression “on a claim
of harsh, oppressive or unfair dismissal”. Similarly, the provi-
sions of section 23(1)(h), which empower the Commission to
make orders for compensation in accordance with section 23A
when dealing with an industrial matter, were amended to de-
lete the reference to a referral for a claim of harsh, oppressive
or unfair dismissal “under section 29(1)(b)(i)” of the Act and
substitute simply a reference to “a claim of harsh, oppressive
or unfair dismissal” at large. In my assessment, it is in not
reading too much into these amendments to infer that the leg-
islature was intended to broaden the application of section 23A
to include any claim of harsh, oppressive or unfair dismissal
and not simply a claim referred to the Commission under sec-
tion 29(1)(b)(i) of the Act, that is, by an individual as distinct
from a union under section 29(1)(a)(ii). The Act was at the
same time amended by inserting a new section 23AA, which
has since been repealed, but which at the time referred to “the
employee” establishing that the dismissal was harsh, oppres-
sive or unfair. In my opinion, for the reasons advanced, the
expression “the employee” in that context must be taken as
being synonymous with “the claimant”.

Equally, I am of the view that there is no substance to the
Appellant’s remaining ground of appeal. In my view, that
ground is based upon a misinterpretation of the learned Com-
missioner’s reasons for decision. On my reading of her
published reasons for decision, she was attracted initially to
the idea that compensation should be calculated by direct ref-
erence to the quantum of hours worked by a Mr Rarere, the
foreman who was junior to Mr McLaren, after the termination
of Mr McLaren’s employment. That idea, upon further exami-
nation, lost its attractiveness because, as the learned
Commissioner found, Mr Rarere was engaged principally in
performing duties other than those which might have been ex-
pected of Mr McLaren had he remained in the Respondent’s
employ. The learned Commissioner found that there was in-
sufficient information on which she could rely to calculate
compensation using the formula she had originally suggested.
In reaching that conclusion, it could not be said that the learned
Commissioner erred. Before his dismissal, Mr McLaren was
engaged in construction work and without some sound basis it
would be irrational to determine Mr McLaren’s lost income,
relying on the experience of someone employed doing differ-
ent work.

In the circumstances, the learned Commissioner abandoned
the approach she actually suggested and made an assessment
based upon Mr McLaren’s average earnings in the period prior
to his dismissal. In my view, that was not an illegitimate ap-
proach in all the circumstances. In the absence of some concrete
and credible evidence that Mr McLaren was not likely to con-
tinue to receive the same level of income as was the case prior
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to termination of his employment, it is difficult to see what
other yardstick could be used. Once that approach is accepted
as being legitimate, the magnitude of the compensation as-
sessed by the learned Commissioner cannot be said to be
excessive. She determined that Mr McLaren should only be
compensated for a period of five weeks, and took into account
his earnings in the interim, all of which the Appellant accepted
as being reasonable. It is trite to say that the calculation of
compensation in cases of this nature is not an exact science
and in the circumstances with which the learned Commissioner
was faced, it cannot safely be said that her discretion to fix
compensation in the sum of $4,242 was outside the range of
reasonable responses.

I would therefore dismiss the appeal.
COMMISSIONER R N GEORGE: I have had the opportu-

nity of reading in draft form the Reasons for Decision of His
Honour the President and Senior Commissioner Fielding which
set out the relevant issues relating to the matter under appeal
and the respective arguments of the parties.

I agree firstly that the reference to “claimant” in S.23A of
the Industrial Relations Act 1979 extends to any claim of harsh,
oppressive and unfair dismissal, however referred to the Com-
mission, and that the learned Commissioner at first instance
did not therefore err in law by acting without power as alleged
in Ground 6 of the Appeal. Secondly, as to Ground 2 of the
Appeal which was the only other Ground pursued, I agree that
the learned Commissioner at first instance did not err in law in
adopting the method of calculation of compensation that she
did or that the sum fixed was inconsistent with the proper ex-
ercise of her discretion.

I would also dismiss the Appeal.
THE PRESIDENT: For those reasons, the appeal is dis-

missed.

Order accordingly.
Appearances: Mr A J Power (of Counsel), by leave, on be-

half of the appellant.
Mr G Giffard on behalf of the respondent.
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HIS HONOUR THE PRESIDENT P. J. SHARKEY.

SENIOR COMMISSIONER G. L. FIELDING.
COMMISSIONER R. N. GEORGE.

30 October 1997.
Order.

THIS matter having come on for hearing before the Full Bench
on the 1st day of August 1997 and the 26th day of September
1997, and having heard Mr A J Power (of Counsel), by leave,
on behalf of the appellant and Mr G Giffard on behalf of the
respondent, and the Full Bench having reserved its decision
on the matter, and reasons for decision being delivered on the
30th day of October 1997 wherein it was found that the appeal
should be dismissed, it is this day, the 30th day of October
1997, ordered that appeal No 978 of 1997 be and is hereby
dismissed.

By the Full Bench.
(Sgd.) P. J. SHARKEY,

[L.S.] President.
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Industrial Relations Act 1979.

Katina Pty Ltd trading as Kato Concrete Co
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and
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Plasterers Union of Workers.

(Respondent)
No. 978 of 1997.

BEFORE THE FULL BENCH
HIS HONOUR THE PRESIDENT P. J. SHARKEY.

SENIOR COMMISSIONER G. L. FIELDING.
COMMISSIONER R. N. GEORGE.

30 October 1997.
Order.

THIS matter having come on for hearing before the Full Bench
on the 1st day of August 1997 and the 26th day of September
1997, and having heard Mr A J Power (of Counsel), by leave,
on behalf of the appellant and Mr G Giffard on behalf of the
respondent, and reasons for decision being delivered on the
30th day of October 1997, it is this day, the 30th day of Octo-
ber 1997, ordered that leave be and is hereby granted to the
appellant herein to amend the grounds of appeal in the terms
of the Minute of Proposed Amended Schedule filed herein.

By the Full Bench.
(Sgd.) P. J. SHARKEY,

[L.S.] President.
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The Salvation Army Trading As Graceville Womens Centre
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CHIEF COMMISSIONER W. S. COLEMAN.
COMMISSIONER P. E. SCOTT.

2 October 1997.
Order.

THIS matter having been due to come on for hearing before
the Full Bench on the 2nd day of October 1997, and the
abovenamed appellant by its agent having by letter dated the
15th day of September 1997 applied to adjourn the hearing
and determination of the appeal herein sine die to enable the
said appeal to be discontinued, and the said letter having been
filed herein on the 16th day of September 1997, and the re-
spondent having consented by letter dated the 16th day of
September 1997 to the adjournment, and the said letter having
been filed herein on the 17th day of September 1997, and the
parties herein having consented to waive the requirements of
s.35 of the Industrial Relations Act 1979 (as amended), it is
this day, the 2nd day of October 1997, ordered, by consent,
that the hearing and determination of appeal No 1381 of 1997
be and is hereby adjourned sine die to enable the said appeal
herein to be discontinued.

By the Full Bench.
(Sgd.) P. J. SHARKEY,

[L.S.] President.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 77 W.A.I.G.2868

FULL BENCH—
Appeals against decision of

Industrial Magistrate—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.

Barrett Pty Ltd
(Appellant)

and

The Western Australian Builders Labourers, Painters and
Plasterers Union of Workers.

(Respondent)
No. 951 of 1997.

BEFORE THE FULL BENCH
HIS HONOUR THE PRESIDENT P. J. SHARKEY.

COMMISSIONER A. R. BEECH.
COMMISSIONER C. B. PARKS.

4 August 1997.
Reasons for Decision.

THE PRESIDENT: This appeal relates to the complaints re-
ferred to in appeals Nos 677 and 678 of 1997 because, at least
according to the notice of appeal, copy reasons for decision,
and other documents in the appeal book, once a new defend-
ant had been substituted, the matter was heard by a separate
Industrial Magistrate with Barrett Pty Ltd as the defendant
and determined on 30 April 1997. His Worship found the al-
leged breach proven and imposed a penalty and ordered that
costs be paid.

This appeal was listed for hearing by the Full Bench on the
same day as appeals Nos 677 and 678 of 1997, namely 28 July
1997.

Ms Harrison, who appeared for the respondent organisation,
sought that all three appeals be heard together. This was op-
posed by Mr and Mrs Barrett who submitted that if appeals
Nos 677 and 678 of 1997 succeeded that that might affect the
fate of this appeal. The Full Bench considered the matter and
were of the view that that might be the case. We therefore
directed that we would hear appeals Nos 677 and 678 of 1997
first, and then hear this appeal separately after we had heard
and determined appeals Nos 677 and 678 of 1997.

Having advised what order we would be making in relation
to appeals Nos 677 and 678 of 1997, the Full Bench then heard
preliminary submissions in relation to this appeal.

The Full Bench invited the parties to consider whether the
decision reached and orders made in the complaint, the sub-
ject of this appeal, would fall because of the decision which
we had made in appeals Nos 677 and 678 of 1997.

The Full Bench also invited Mr and Mrs Barrett to consider
whether they should apply to amend to have the order made in
the complaint, and the subject of this appeal, set aside because
of our decision in appeals Nos 677 and 678 of 1997. That
decision was, of course, that Barrett Pty Ltd had been wrongly
substituted as a defendant in the proceedings which were heard
and determined resulting in a decision which is the subject of
this appeal.

It was suggested to the parties that they might not wish to
proceed further with the hearing and determination of this ap-
peal until they had considered their positions with the benefit
of reading our reasons for decision in appeals Nos 677 and
678 of 1997. We therefore adjourned the hearing and determi-
nation of this appeal sine die until the parties have had that
opportunity. We will then re-list this appeal to be heard and
determined or otherwise disposed of.

COMMISSIONER A R BEECH: I agree with the reasons
for decision of His Honour the President and have nothing to
add.

COMMISSIONER C B PARKS: I agree with the reasons
for decision of His Honour the President and have nothing to
add.

THE PRESIDENT: For those reasons, the appeal is ad-
journed sine die.

Appearances:Mr I Barrett, as agent, on behalf of the appel-
lant.

Ms J Harrison on behalf of the respondent organisation.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Barrett Pty Ltd

(Appellant)
and

The Western Australian Builders Labourers, Painters and
Plasterers Union of Workers

(Respondent)
No. 951 of 1997.

BEFORE THE FULL BENCH
HIS HONOUR THE PRESIDENT P. J. SHARKEY.

COMMISSIONER A. R. BEECH.
COMMISSIONER C. B. PARKS.

31 July 1997.
Order.

THIS matter having come on for hearing before the Full Bench
on the 28th day of July 1997, and having heard Mr I Barrett,
as agent, on behalf of the appellant and Ms J Harrison on be-
half of the respondent organisation, and the Full Bench having
given its reasons for decision, it is this day, the 31st day of
July 1997, ordered and directed that appeal No 951 of 1997 be
and is hereby adjourned sine die.

By the Full Bench.
(Sgd.) P. J. SHARKEY,

[L.S.] President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Barrett Pty Ltd
(Appellant)

and

The Western Australian Builders Labourers, Painters and
Plasterers Union of Workers.

(Respondent)
No. 951 of 1997.

BEFORE THE FULL BENCH
HIS HONOUR THE PRESIDENT P. J. SHARKEY.

COMMISSIONER A. R. BEECH.
COMMISSIONER C. B. PARKS.

17 October 1997.
Reasons for Decision.

THE PRESIDENT: These are the unanimous reasons for de-
cision of the Full Bench.

This appeal was instituted against the decision of an Indus-
trial Magistrate, sitting in the Industrial Magistrate’s Court at
Perth, made in complaint No CP 154 of 1996 (hereinafter re-
ferred to as “the complaint”) and brought pursuant to s.84 of
the Industrial Relations Act 1979 (as amended) (hereinafter
referred to as “the Act”). The complaint was a complaint made
against the appellant in this appeal by the respondent to this
appeal (as complainant) under s.83 of the Act.

The background to the complaint has been canvassed in some
detail by the Full Bench in its reasons for decision in appeals
Nos 677 and 678 of 1997 (I and T Barrett v WABLPPU 77
WAIG 2192 (FB)).

The Industrial Magistrate’s Court at Perth substituted Barrett
Pty Ltd, the appellant herein, as a party (defendant) for the
two parties Ian and Tracey Barrett, originally named as de-
fendants.
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On 30 April 1997, the Industrial Magistrate’s Court at Perth,
constituted by a different Industrial Magistrate, heard and de-
termined the complaint in the absence of the defendant (the
appellant upon this appeal), found a breach of Award No 14 of
1978 as alleged, imposed a penalty of $1000.00, and ordered
the payment of costs by the defendant (the appellant herein).

On 20 May 1997, the notice of appeal herein was filed against
that decision.

Before that, the notices of appeal in appeals Nos 677 and
678 of 1997 had been filed.

Those appeals resulted in the order substituting the appel-
lant as defendant in complaint No CP 154 of 1996 and made
on 19 March 1997 being suspended and the complaint being
remitted to the Industrial Magistrate for hearing and determi-
nation. The Full Bench specifically found that the substitution
was an error of law and that the appellant company should not
have been made a defendant to the complaint.

The appellant sought to amend the grounds of appeal herein
by inserting the following grounds of appeal—

“1. 154/96 BLPPU v Barrett P/L 30-4-97 was invalid as
result of decision—appeals 677 + 678—28-7-97.

2. No complaint lies against Barrett P/L re production
of time + wages records.

3. No complaint has been duly paid for.”
Grounds 2 and 3 were not amendments which we consid-

ered ought to be made. In particular, ground 3 was simply not
a ground of appeal.

Further, ground 1 was conceded.
As to the existing grounds prior to the application for amend-

ment, it was not altogether clear that they remained as grounds
or that they were sustainable grounds once the new ground 1
was conceded.

It is quite plain, as was the effect of the concession by Ms
Harrison for the respondent, that once the Full Bench found
that the Industrial Magistrate’s Court erred in law in substitut-
ing the appellant herein as defendant to the complaint, and
suspended the decision, then the subsequent proceedings and
the findings and orders of the second Industrial Magistrate on
30 April 1997 were a nullity since they involved a party who
became a party by error of law.

We therefore were of opinion that the appeal, based on ground
1 only, should be upheld.

For those reasons, our opinion was that we should agree to
uphold the appeal and quash the decision appealed against.

COSTS
Mr Ian Barrett, the agent for the appellant (and a director),

applied for an order for costs pursuant to s.84(5) of the Act.
S.84(5) reads as follows—

“(5) In proceedings under this section costs shall not be
given to any party to the proceedings for the serv-
ices of any legal practitioner, or agent of that party
unless, in the opinion of the Full Bench, the pro-
ceedings have been frivolously or vexatiously
instituted or defended, as the case requires, by the
other party.”

Mr Barrett submitted that because he had given notice of the
proposed amendments on 8 August 1997, the respondent de-
fended the matter frivolously or vexatiously because he could
have been advised long before that the appeal was conceded.
That might be the case. However, the appeal was not defended
once the amendment to insert the new ground 1 was allowed.
Indeed, the application to amend was not opposed.

It has not been established to our satisfaction that any “de-
fence” of the other grounds of appeal was frivolous or
vexatious. However, the fact remains that the crucial amend-
ment to the grounds was not opposed and ground 1 in the minute
of proposed amendments was conceded. Both parties had to
attend to have the appeal determined. There was no frivolous
or vexatious “defence”.

For those reasons, we agreed to dismiss the application for
costs.

Appearances: Mr I Barrett, as agent, on behalf of the appellant.
Ms J Harrison on behalf of the respondent organisation.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Barrett Pty Ltd
(Appellant)

and
The Western Australian Builders Labourers, Painters and

Plasterers Union of Workers.
(Respondent)

No. 951 of 1997.

BEFORE THE FULL BENCH
HIS HONOUR THE PRESIDENT P. J. SHARKEY.

COMMISSIONER A. R. BEECH.
COMMISSIONER C. B. PARKS.

13 October 1997.
Order.

THIS matter having come on for hearing before the Full Bench
on the 13th day of October 1997, and having heard Mr I Barrett,
as agent, on behalf of the appellant and Ms J Harrison on be-
half of the respondent organisation, and the Full Bench having
determined that its reasons for decision will issue at a future
date, it is this day, the 13th day of October 1997, ordered and
directed as follows—

(1) THAT appeal No 951 of 1997 be and is hereby up-
held and the decision of the Industrial Magistrate in
complaint No CP 154 of 1996 made on the 30th day
of April 1997 be and is hereby quashed.

(2) THAT leave be and is hereby granted to the appel-
lant herein to amend the grounds of appeal by adding
an additional ground of appeal in terms with ground
1 only of the amended grounds of appeal filed herein
on the 8th day of August 1997.

(3) THAT the application for costs by the appellant herein
be and is hereby dismissed.

By the Full Bench.
(Sgd.) P. J. SHARKEY,

[L.S.] President.

PRESIDENT—
Matters dealt with—

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

S & M Bennett Pty Ltd t/a Rockingham Sheetmetal Works

(Applicant)

and

Yvonne Scott

(Respondent)

No. 1844 of 1997.

BEFORE HIS HONOUR THE PRESIDENT
P. J. SHARKEY.

3 November 1997.

Reasons for Decision.

THE PRESIDENT: The applicant applies for an order, pursuant
to s.49(11) of the Industrial Relations Act 1979 (as amended)
(hereinafter referred to as “the Act”), staying the operation of
the decision of the Commission, constituted by a single
Commissioner, made on 17 September 1997 in application No
717 of 1997.
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Formal parts omitted, the decision, in proceedings in which
the applicant in this application was the respondent, reads as
follows—

“1. That the Respondent shall pay to the Applicant the
amount of $10,907.43 as payment of benefits denied
to her under her contract of employment—

 2. Such payment shall be made in the following manner—
(a) The amount of $2,726.85 to be paid no later

than the 8th day of October 1997.
(b) The amount of $2,726.85 to be paid no later

than the 8th day of November 1997;
(c) The amount of $2,726.85 to be paid no later

than the 8th day of December 1997;
(d) The amount of $2,726.85 to be paid no later

than the 8th day of January 1998.”
On 8 October 1997, a notice of appeal was filed on behalf of

the appellant (the applicant herein). I am satisfied that an appeal
has been instituted within the meaning of those words in
s.49(11) of the Act.

In addition, I am satisfied that the applicant herein, a party
to the proceedings at first instance, the subject of the appeal,
has sufficient interest to make and pursue this application.

After the application was amended by leave, the applicant,
through its agent, submitted that there was a serious issue to
be tried. That was based on the amendment to the grounds
which alleges that “there was a serious issue of law to be tried
upon appeal in that the Commission failed to take into account
that the contractual benefit ceased when the respondent
resigned”.

As to the question of balance of convenience, that was
supported by evidence from the bar table, also contained in
written outlines of submission (which evidence was challenged
because it was asserted from the bar table) that payment of the
ordered amount would create a serious cash-flow problem
because the applicant was substantially in overdraft, and,
generally speaking, that the applicant could not “conceivably
support the payment of the ordered amount”.

The effect of assertions from the bar table was considered
by the High Court in R v Commonwealth Conciliation and
Arbitration Commission; ex parte Melbourne and Metropolitan
Tramways Board [1965] 113 CLR 228 at 243 and 252 (HC)
per Barwick CJ and Menzies J respectively. Barwick CJ said
at page 243—

“No doubt, if the correctness of his assertions were chal-
lenged, it would at the least be imprudent on the part of
the Commissioner not to have further examined the mat-
ter, so as to satisfy himself of the actual facts, if need be,
by evidence formally given.”

Menzies J said at page 252—
“An arbitrator would, no doubt, usually refuse to act

merely upon the representations of parties made before
him if there were a genuine dispute about the relevant
facts, but it is a far cry from such a rule of fairness and
prudence to an insistence that there cannot be arbitration
within the meaning of section 51(    v) of the Constitu-
tion unless the arbitrator hears and decides upon sufficient
evidentiary material submitted to him by the parties.”

It was further submitted that the contract of service of the
employee (the respondent to this application) had terminated
in February 1996 and that she had waited to deal with this
matter by filing an application only on 15 April 1997. In fact,
the exhibit at page 89 of the appeal book, record of wages paid
to the respondent, reveals that she returned to work a second
time and was paid from 3 June 1996 to 11 October 1996.

It was also submitted that the vindictive nature of the prior
relationship between Mr Wayne Ronald McNally (described
as a principal of the applicant, but presumably a director) and
the respondent would make it extremely difficult for the
applicant to recover any payments made to the respondent.

It was submitted that the evidence from the bar table was
not, as I understood the submission, admissible to establish
facts which it sought to establish.

In addition, it was submitted that the ground added by way
of amendment to the application before me was not argued at
first instance and would be prohibited from being raised on
appeal by the operation of s.49(4) of the Act.

Further, it was submitted that it was, by implication, part of
the grounds of appeal, but I must say that I am unable to
ascertain it as being a ground of appeal.

A number of submissions were made as to the law which
applies. In particular, reference was made to the dicta of Murray
J in WALEDF&CU v Hathaway 75 WAIG 1785 at 1786-1787
(IAC) where His Honour, in particular at page 1787, said this—

“However, as I have already indicated, in my view this
application is to be determined by applying the test usu-
ally held to govern the exercise of a court’s discretion to
grant a stay pending appeal. I am satisfied that I should
treat such a remedy as of an exceptional character, only
to be ordered where to refuse it might leave the appellant,
if successful in the appeal, in the position that it might
have suffered some irremediable harm by the refusal of
the stay in the meantime.”

In addition, I was referred by Mr Beedham to M Anderson t/
a Heyford Holdings t/a Nashua Karratha v Lane 70 WAIG
993 at 994 where I made mention of the financial situation of
the applicant in those proceedings which might forbid an order
that monies be paid into account on trust. That, however, was
a different question from the direct question whether I should
order a stay of operation of the decision at first instance. That
matter depended, to a large extent, on the fact that the point at
issue was whether the hearing out of which the order sought to
be stayed emanated should have occurred in the absence of
the applicant.

Particular reference was made to Gawooleng Dawang Inc v
Lupton and Others 72 WAIG 1310 and Co-Operative Bulk
Handling Ltd v CEEEIPP&AWU and Others 76 WAIG 2503.

I am required to consider the following—
(1) That a decision at first instance is a decision which

entitles the successful party to the fruits of his/her
decision

(2) That that should remain so unless the applicant es-
tablishes, on an application for an order staying that
decision, that circumstances exist which require that
that situation be altered by an order for a stay of op-
eration of the decision being granted. This will
include consideration of the following—

(a) Whether there is a serious issue or issues to be
tried on appeal.

(b) Whether the balance of convenience favours
the applicant.

(c) Whether any other factors consistent with the
application of s.26(1)(a), s.26(1)(c), and per-
haps s.26(1)(d) of the Act require that the
application be granted.

In this case, I do not accept the evidence from the bar table
of the financial condition of the applicant company. In
circumstances such as this, where the applicant is put to the
price of its case, I think that it is unsatisfactory for me to rely
on evidence from the bar table.

In any event, as Mr Trainer submitted, I note that the amount
of $10,970.43 ordered to be paid by order dated 17 September
1997 to the respondent was ordered to be paid in four equal
monthly instalments, the first of such instalments in the sum
of $2726.85 to be paid no later than 8 October 1997, and the
final such instalment to be paid no later than 8 January 1998.
There is, in effect, therefore, a four month stay of payment of
the whole of the amount, although not of payment of
instalments.

There is no evidence, or no sufficient evidence, that the
respondent is unable to pay the amount back. Certain it is that
it might be inconvenient to recover the monies once they are
paid, but that is not sufficient for me to say that the balance of
convenience favours the applicant.

I do not clearly understand the arguments behind what Mr
Beedham submitted was the serious issue to be tried. It is
noteworthy that his arguments did not go to the grounds of
appeal as they are expressed. I am not satisfied that the Full
Bench would necessarily permit the argument under s.49(4)
of the Act. If the Full Bench did entertain that argument as a
ground of appeal, then there seems to me to be a competing
argument which is founded on a consideration of the
Commission’s advantage in seeing the witnesses, that there
was an agreement to pay the respondent $570.00 per week.
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I am therefore not satisfied that the balance of convenience
lies with the applicant, and, indeed, therefore, that the
respondent should be deprived of the fruits of the order made
in her favour. I am certainly not satisfied, on the evidence put
to me, that there is a serious issue to be tried, having regard to
s.49(4) of the Act, or having regard to the findings made by
the Commission and the submissions made at first instance.

Of course, these comments are directed solely to my deciding
this application and could not bind me upon the hearing of the
appeal when I would determine the appeal on what was before
the Full Bench.

I therefore dismissed the application.
Appearances:Mr J Beedham, as agent, on behalf of the

applicant.
Mr K Trainer, as agent, on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

S & M Bennett Pty Ltd t/a Rockingham Sheetmetal Works
(Applicant)

and

Yvonne Scott
(Respondent)

No. 1844 of 1997.

BEFORE HIS HONOUR THE PRESIDENT.
P. J. SHARKEY

31 October 1997.

Order.
THIS matter having come on for hearing before me on the
31st day of October 1997, and having heard Mr J Beedham, as
agent, on behalf of the applicant and Mr K Trainer, as agent,
on behalf of the respondent, and having reserved my decision
on the matter, and having determined that my reasons for
decision will issue at a future date, it is this day, the 31st day
of October 1997, ordered that application No. 1844 of 1997
be and is hereby dismissed.

(Sgd.) P. J. SHARKEY,
[L.S.] President.

AWARDS/AGREEMENTS—
Application for—

ADAP INSTALLATIONS INDUSTRIAL
AGREEMENT.

No. AG 148 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters and
Plasterers Union of Workers and The Construction, Mining,
Energy, Timberyards, Sawmills and Woodworkers Union of

Australia—Western Australian Branch

and

Adap Installations Pty Ltd.

No. AG 148 of 1997.

Adap Installations Industrial Agreement.

COMMISSIONER P E SCOTT.

7 October 1997.

Order.
HAVING heard Mr G Giffard on behalf of the Applicant and
there being no appearance on behalf of the Respondent and by

consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

THAT the Adap Installations Industrial Agreement in
the terms of the following schedule be registered on the
7th day of August 1997.

(Sgd.) P.E. SCOTT,
[L.S.] Commissioner.

Schedule

1.—TITLE
This Agreement will be known as the Adap Installations In-

dustrial Agreement.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Area and Parties Bound
4. Application
5. Duration
6. Dispute Settlement Procedure
7. Single Enterprise
8. Relationship with Awards
9. Enterprise Agreement

10. Wage Increase
11. Site Allowance
12. Industry Standards
13. Clothing and Footwear
14. Training Allowance, Training Leave, Recognition of

Prior Learning
15. Seniority
16. Sick Leave
17. Pyramid Sub-Contracting
18. Fares and Travelling
19. Drug and Alcohol, Safety and Rehabilitation Pro-

gram
20. No Extra Claims

Appendix A—Wage Rates
Appendix B—Drug and Alcohol, Safety and Reha-
bilitation Program
Appendix C—Site Allowance

3.—AREA AND PARTIES BOUND
This is an Agreement between The Western Australian Build-

ers’ Labourers, Painters & Plasterers Union of Workers and
the Construction, Mining, Energy, Timberyards, Sawmills and
Woodworkers Union of Australia—Western Australian Branch
(hereinafter referred to as the “Unions”) and Adap Installa-
tions Pty Ltd (hereinafter referred to as the “Company”) in the
State of Western Australia.

4.—APPLICATION
This Agreement shall be binding upon the Company, the

Unions, its officers and members, and any person eligible to
be members of the Unions employed by the Company on work
covered by the terms of the Building Trades (Construction)
Award 1987, No. 14 of 1978 (the “Award”). There are ap-
proximately 6 employees covered by this agreement.

5.—DURATION
This Agreement shall commence from the first pay period

on or after the lst of August 1997 and shall continue in effect
until 31 October 1999.

The parties agree to commence discussion on the terms and
conditions of any future agreement three calendar months prior
to the expiration of this Agreement.

6.—DISPUTE SETTLEMENT PROCEDURE
In relation to any questions, disputes or difficulties arising

out of the operation of this Agreement the dispute settlement
procedure that shall apply shall be in the same terms as that
outlined in Clause 46 Settlement of Disputes of the Award.

7.—SINGLE ENTERPRISE
It is agreed that this Agreement applies in respect of a single

enterprise as defined in Clause 41A(2) of the WA Industrial
Relations Act 1979, as amended (the “Act”).
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8.—RELATIONSHIP WITH AWARDS
This Agreement shall be read wholly in conjunction with

the Award. Where this Agreement is silent on rates of pay and
other matters pertaining to the employment relationship, the
Award shall apply. Where there is conflict between the rates
of pay, conditions, allowances and other matters in this Agree-
ment and the Awards the higher rate shall apply.

9.—ENTERPRISE AGREEMENT
It is agreed that in the event of the Unions and the Company

agreeing on the terms of a comprehensive enterprise agree-
ment, this Agreement may be terminated in accordance with
the requirements of the Act.

10.—WAGE INCREASE
This Agreement provides for increases in the hourly rate

resulting in the wage rates in the Appendix A—Wage Rates.

11.—SITE ALLOWANCE
This Agreement provides for site allowances as per Appen-

dix C—Site Allowance.

12.—INDUSTRY STANDARDS
1. Redundancy
It is a term of this Agreement that the Company will imme-

diately increase its payments to $45 per week per employee
into the Western Australian Construction Industry Redundancy
Fund and then will increase this to $50 per week per employee
on 1 August 1998.

2. Superannuation
The Company will increase its level of payment into the

Construction + Building Unions Superannuation Scheme to
$60 per week per employee as of 1 August 1997.

3. Apprentice Rates
The Company agrees to maintain a ratio of no more than

four tradespeople to one apprentice employed.

13.—CLOTHING AND FOOTWEAR
1. The following items will be supplied to each employee by

the Company, upon the completion of five working days.
(a) 1 pair safety boots, and will be replaced on a fair

wear and tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each employee employed during

the period 1 April to 31 October. (One issued per
year)

2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to fit
over safety helmets.

14.—TRAINING ALLOWANCE, TRAINING LEAVE,
RECOGNITION OF PRIOR LEARNING

1 A training allowance of $12.00 per week per worker shall
be paid by the employer to the Union Education and Training
Fund.

2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calender year pro-
rata to attend courses conducted or approved by the NBCITC.
The employers approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer’s operations. The onus shall
rest with the employer to demonstrate an inability to grant
leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other
than—

course fees
course books and materials
payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.

3. The employer will actively encourage employees to seek
formal recognition of their skills (recognition of prior learn-
ing), and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen’s Rights Cer-
tificates.

15.—SENIORITY
1 The parties agree the continuity of employment is desir-

able wherever possible, and that where it is not possible,
employees will be retrenched in order of seniority.

2. When applying the “first on last off” principle it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a state basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where the employee’s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
6—Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements with
the Company.

16.—SICK LEAVE
For sick leave accrued after the date of signing this agree-

ment the following will apply—
(a) The Company’s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination.

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is
re-engaged within a period of six months, the un-
paid balance of sick leave shall continue from the
date of re-engagement.

17.—PYRAMID SUB-CONTRACTING
1 “Pyramid Sub-Contracting” is defined as the practice of a

sub-contractor, to whom a subcontract is originally awarded,
sub-letting that contract or part thereof to another subcontrac-
tor.

2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the contract
and intends to engage a specialist sub-contractor to perform
that work, that section may be re-let to a specialist sub-con-
tractor.

3. Further provided that when a sub-contract is let for labour
and material, a labour-only subcontract may be let by the sub-
contractor, but it is unacceptable as a principle for further
labour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner operator.

5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the par-
ties shall discuss and determine the issue in accordance with
the agreement dispute resolution procedure. In any event of a
disagreement, the matter shall be negotiated further between
the parties or referred to the Western Australian Industrial
Relations Commission. Whilst these procedures are undertaken
no industrial action shall occur.

18.—FARES AND TRAVELLING
In addition to Clause 12A of the award a travel payment

shall be made in the form of a daily payment (on days worked)
of $6.15 per day per employee.

19.—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlines in Appendix B—Drug
and Alcohol, Safety and Rehabilitation Program.

20.—NO EXTRA CLAIMS
The Union will make no further claims on the Company

over conditions set out in this Agreement for the life of the
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Agreement. However the Union reserves the right to raise the
unforseen matters. The Company agrees to insure the employ-
ees for sickness and accident cover. The terms of the policy
will be agreed to between the Company and the Union.

Signed for and on behalf of—
The Unions: BLPPU Signed       common seal        

Date:   6/8/97
Signed:                                  
WITNESS

CMETU Signed       common seal        
Date:   6/8/97
Signed:                                   
WITNESS

The Company: Common Seal Signed                                    
Date:   4/8/97
Patricia Josephine Woollams   
PRINT NAME
Signed:                                   
WITNESS

APPENDIX A—WAGE RATES
1 August 1 February 1 August 1 February 1 August

1997 1998 1998 1999 1999
Hourly Hourly Hourly Hourly Hourly
Rate Rate Rate Rate Rate
 $ $ $ $ $

Labourer Group 1 15.56 16.01 16.47 16.92 17.15
Labourer Group 2 15.03 15.47 15.90 16.34 16.56
Labourer Group 3 14.63 15.05 15.48 15.90 16.12
Plasterer, Fixer 16.17 16.64 17.11 17.58 17.82
Painter, Glazier 15.81 16.27 16.73 17.19 17.42
Signwriter 16.15 16.62 17.09 17.56 17.80
Carpenter 16.27 16.75 17.22 17.70 17.93
Bricklayer 16.11 16.58 17.05 17.52 17.75
Refractory Bricklayer 18.50 19.04 19.58 20.12 20.38
Stonemason 16.27 16.75 17.22 17.70 17.93
Rooftiler 15.99 16.45 16.92 17.38 17.62
Marker/Setter Out 16.75 17.24 17.72 18.21 18.46
Special Class T 16.96 17.46 17.95 18.45 18.69

APPRENTICE RATES
1 August 1 February 1 August 1 February 1 August

1997 1998 1998 1999 1999
Hourly Hourly Hourly Hourly Hourly
Rate Rate Rate Rate Rate
 $ $ $ $ $

Plasterer, Fixer
Yr 1 6.79 6.99 7.18 7.38 7.48
Yr 2 (1/3) 8.90 9.16 9.42 9.68 9.81
Yr 3 (2/3) 12.13 12.49 12.84 13.19 13.37
Yr 4 (3/3/) 14.23 14.65 15.06 15.48 15.69
Painter, Glazier
Yr 1 (.5/3/5) 6.64 6.84 7.03 7.22 7.32
Yr 2 (1/3), (1.5/3.5) 8.70 8.95 9.20 9.45 9.58
Yr 3 (2/3), (2.5/3.5) 11.86 12.20 12.55 12.89 13.06
Yr 4 (3/3), (3.5/3.5) 13.92 14.32 14.73 15.13 15.33
Signwriter
Yr 1 (.5/3/5) 6.79 6.99 7.18 7.38 7.48
Yr 2 (1/3, 1.5/3.5) 8.88 9.14 9.40 9.65 9.78
Yr 3 (2/3, 2.5/3.5) 12.11 12.47 12.82 13.17 13.35
Yr 4 (3/3, 3.5/3.5) 14.21 14.63 15.04 15.46 15.66
Carpenter
Yr 1 6.84 7.04 7.24 7.44 7.54
Yr 2 (1/3) 8.95 9.21 9.47 9.73 9.86
Yr 3 (2/3) 12.21 12.56 12.92 13.27 13.45
Yr 4 (3/3) 14.32 14.73 15.15 15.57 15.78
Bricklayer
Yr 1 6.77 6.96 7.16 7.36 7.46
Yr 2 (1/3) 8.86 9.12 9.37 9.63 9.76
Yr 3 (2/3) 12.08 12.43 12.79 13.14 13.31
Yr 4 (3/3) 14.17 14.59 15.00 15.41 15.62
Stonemason
Yr 1 6.84 7.04 7.24 7.44 7.54
Yr 2 (1/3) 8.95 9.21 9.47 9.73 9.86
Yr 3 (2/3) 12.21 12.56 12.92 13.27 13.45
Yr 4 (3/3) 14.32 14.73 15.15 15.57 15.78
Rooftiler
6 months 9.12 9.38 9.65 9.91 10.04
2nd 6 months 10.02 10.31 10.61 10.90 11.04
Yr 2 11.71 12.05 12.39 12.73 12.90
Yr 3 13.74 14.14 14.54 14.94 15.14

APPENDIX B—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

1. PRINCIPLE
People dangerously affected by alcohol, and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.

2. FOCUS
• Site safety and the involvement of the site safety com-

mittee

• Peer intervention and support
• Rehabilitation

3. WORKPLACE POLICY
a) A person who is dangerously affected by drugs or

alcohol will not be allowed to work until that person
can work in a safe manner.

b) The decision on a persons ability to work in a safe
manner will be made by the safety committee, or on
projects with no safety committee, by a body of at
least equal numbers of employee/employer repre-
sentatives.

c) There will be no payment of lost time to a person
unable to work in a safe manner.

d) If this happens 3 times the worker shall be given a
written warning and made aware of the availability
of treatment/counselling. If the worker refuses help
he/she may be transferred/dismissed the next time
he/she is dangerously affected.

e) For the purposes of disciplinary action a warning shall
be effective for a period of 12 months from the date
of issue.

f) A worker having problems with alcohol and or other
drugs—

• Will not be sacked if he/she is willing to get
help.

• Must undertake and continue with the recom-
mended treatment to maintain the protection
of this program.

• Will be entitled to sick leave or leave without
pay while attending treatment.

4. IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will—
a) Clearly state its endorsement of the BTG Drug and

Alcohol program and comply with it.
b) Provide access at an agreed time and venue for a

representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.

c) Authorise the attendance of appropriate company per-
sonnel eg. Safety delegate/officer, safety committee
members, union delegate, consultative committee
members(s) at the two hour BTG Drug and Safety in
the Workplace training course.

APPENDIX C—SITE ALLOWANCE
1. This agreement is between the parties to this agreement

and shall apply to construction work undertaken by principal
contractors who are engaged in the commercial/industrial sec-
tor of the building industry in the state of Western Australia
within a 50km radius of the Perth General Post Office.

2. This agreement provides for a site allowance to be paid to
employees engaged on particular building projects, and for
such site allowance to be paid in addition to the wage rates
and allowances prescribed by the award as well as any indus-
trial or certified agreements made in conjunction with the award
which does not prescribe a site allowance.

3. The site allowance payable under this agreement is to be
paid at a flat rate per hour for all hours worked to compensate
for all special factors/disabilities on the project and in lieu of
all award special rates, with the exception of rates relating to
the lifting of heavy blocks, cleaning down brickwork and the
use of explosive powered tools which will be payable to an
employee when he/she encounters that particular disability.

4. Site Allowance Formula
At the commencement of a project the particular site allow-

ance to apply shall be determined in accordance with the
following formula—

4.1 Projects Located Within Perth C.B.D. (as defined)
New Work

Project Contractual Value Site Allowance
Up to $500,000 NIL
Above $500,000 to $2.1m $1.80
Above $2.1m to $4.4m $2.15
Over $4.4m $2.75
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Renovations, Restorations
and/or Refurbishment Work

Project Contractual Value Site Allowance
Up to $500,000 NIL
Above $500,000 to $2.1m $1.60
Above $2.1m to $4.4m $1.80
Over $4.4m $2.35

4.2 Projects Located Within West Perth (as defined)
New Work

Project Contractual Value Site Allowance
Up to $500,000 NIL
Above $500,000 to $2.1m $1.60
Above $2.1m to $4.4m $1.80
Over $4.4m $2.35

Renovations, Restorations
and/or Refurbishment Work

Project Contractual Value Site Allowance
Up to $500,000 NIL
Above $500,000 to $2.1m $1.50
Above $ 2.1m to $4.4m $1.70
Over $4.4m $1.95

The site allowance on projects which are a combina-
tion of new and renovation work shall be governed
by the majority of work involved. For example, where
the majority of work is new work, then the site al-
lowance appropriate to new work shall be paid for
all employees on the project.

4.3 Projects within 50 km radius of Perth G.P.O. but not
including the C.B.D. or West Perth (as defined)

Project Contractual Value Site Allowance
Up to $1 m NIL
Above $1 m to $2.1m $1.20
Above $2.1 m to 5.8m $1.50
Above $5.8m to $11.6m $1.75
Above $11.6m to $23.6m $1.95
Above $23.6m to $58.6m $2.25
Over $58.6m $2.45

“C.B.D.”— Central Business District shall mean the
area bounded by the Swan River South, Swan River
East to Nile Street running into Wittenoom Street,
Hill Street to Royal Street, Royal Street to Lord
Street, Lord Street to Newcastle Street, along New-
castle Street to the Freeway, the Freeway South to
the Perth-Fremantle railway line, along the Perth-
Fremantle railway line to Dyer Street, Dyer Street
through to Havelock Street, Havelock Street to Kings
Park Road, Kings Park Road to Fraser Avenue, Fraser
Avenue projected through to the Swan River.
“West Perth”— shall mean the area contained within
the boundaries formed by Thomas Street, Kings Park
Road, Havelock Street, Dyer Street and the Perth-
Fremantle railway line back to Thomas Street.
Boundary roads: If a road borders between two re-
gions in which site allowances are to be paid as per
this agreement, the parties confirm that one side of
such a boundary road will be deemed to fall in one
region and the other side of the boundary road will
be deemed to fall in the other region. For example,
the eastern side of Havelock Street will be in the
“CBD” and the western side of Havelock Street shall
be in “West Perth”.
“Project Contractual Value”— shall be deemed to
mean the value of all tendered work which falls un-
der the scope of the principal contractor’s contract.

5. The site/project allowance and project contractual value
detailed in this agreement shall be adjusted on 1 October each
year by the total C.P.I. movements for Perth during the pre-
ceding four quarters ending 30 June and accordingly, the site
allowance amounts shall be adjusted up or down to the nearest
five cents.

6. Project contractual values shall be subject to review at
any renewal of this agreement, but in any event shall not be
adjusted by a percentage less than the total CPI movements
for Perth during the preceding four quarters ending 30 June.
Such adjustment being to the nearest $10,000.

7. The agreed site allowance once set pursuant to this agree-
ment shall be recorded in a site agreement to which the

applicable principal contractor and the Union will be signato-
ries. The level of allowance once nominated at the
commencement of the project will continue without change
until completion of the project.

8. It is acknowledged that on certain projects a site agree-
ment may be entered into between the principal contactor and
the building trades group of unions for that project that may
include matters regularly addressed within the industry, such
as, but not limited to, the following—

- Disputes Procedures
- Occupational Health and Safety Procedures
- Demarcation Procedures
- First Aid Provisions and On-Site Amenities

and the unions will not unreasonably refuse to continue to dis-
cuss such matters if raised by the principal contractor.

9. This agreement does not apply to resource development
projects or civil and engineering projects.

10. Where a dispute arises as to the application of the terms
of this agreement, if the issue cannot be resolved in discus-
sions between the parties, it is agreed that the matter will be
referred to the appropriate industrial tribunal for resolution
without recourse to industrial action.

11. It is a term of this agreement that all site allowance agree-
ments entered into prior to this date will be honoured by all
parties and will continue to apply for the life of the particular
project.

12. Where because of a condition of contract the principal
contractor is required not to allow for a site allowance, before
final application of this agreement, discussions will be held
between the parties with a view to resolving any problems
that may arise as a result of this situation.

13. This agreement shall only apply to building contracts
entered into on or after 1 October, 1995.

ANGLICAN SCHOOLS COMMISSION
(ENTERPRISE BARGAINING) AGREEMENT 1997.

No. AG 247 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Independent Schools Salaried Officers’ Association of
Western Australia, Industrial Union of Workers

and

Anglican Schools Commission (Inc.).

No. AG 247 of 1997.

Anglican Schools Commission (Enterprise Bargaining)
Agreement 1997.

17 October 1997.

Order.
HAVING heard Ms T. Howe on behalf of the Independent
Schools Salaried Officers’ Association of Western Australia,
Industrial Union of Workers and Mr M. Bromilow on behalf
of the Anglican Schools Commission (Inc.), and by consent,
the Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—

THAT the Anglican Schools Commission (Enterprise
Bargaining) Agreement 1997 as filed in the Commission
on the 22nd day of September 1997 and as subsequently
amended by the parties on the 17th day of October 1997
be registered on and from the 17th day of October 1997.

(Sgd.) A.R. BEECH,
[L.S.] Commissioner.
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Schedule.

1.—TITLE
This agreement shall be known as the Anglican Schools

Commission (Enterprise Bargaining) Agreement 1997 and shall
replace the Anglican Schools Commission (Enterprise Bar-
gaining) Agreement 1995.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Parties to the Agreement
4. Single Bargaining Unit
5. Scope of Agreement
6. Relationship to Parent Award
7. Date and Duration of Agreement
8. Expiration of Agreement
9. Objectives of the Agreement

10. Salary Rates
11. Agreed Efficiency Improvements
12. Agreed Entitlements
13. Professional Responsibilities
14. Long Service Leave
15. Consultation
16. Dispute Resolution Procedure
17. No Further Claims
18. No Precedent
19. Signatories

3.—PARTIES TO THE AGREEMENT
This agreement is made between the Anglican Schools Com-

mission (Inc) (the ASC) and the Independent Schools Salaried
Officers’ Association of Western Australia, Industrial Union
of Workers (the ISSOA), a registered organisation of employ-
ees (the parties).

The Anglican Schools Commission administers Frederick
Irwin Anglican Community School, John Septimus Roe An-
glican Community School, John Wollaston Anglican
Community School and St Mark’s Anglican Community
School (the Schools).

4.—SINGLE BARGAINING UNIT
The bodies party to this agreement have formed a single

bargaining unit.
The single bargaining unit has conducted negotiations with

representatives of teachers in Anglican Community Schools,
the ISSOA, and representatives of the employer, the ASC.

5.—SCOPE OF AGREEMENT
(1) This agreement shall apply to all teachers employed by

the Anglican Schools Commission (Inc) within the scope of
the Independent Schools’ Teachers’ Award 1976 (the award).

(2) The number of teachers covered by this agreement is
271.

6.—RELATIONSHIP TO PARENT AWARD
This agreement is to be read and interpreted in conjunction

with the award.
Where there is any inconsistency between this agreement

and the award, this agreement will prevail to the extent of the
inconsistency.

7.—DATE AND DURATION OF AGREEMENT
This agreement shall come into effect on the 17th day of

October 1997 and shall expire on the 31st day of December,
1998. The parties agree to meet no later than 4 months prior to
the expiration of this agreement, or such other date as they
agree, to review the agreement.

8.—EXPIRATION OF AGREEMENT
On expiration of this agreement and in the absence of the

registration of a subsequent enterprise agreement, the provi-
sions of this agreement shall apply until such time as a new
agreement is registered and takes effect.

9.—OBJECTIVES OF THE AGREEMENT
The nature and purposes of this agreement are to—

(1) consolidate and develop further, initiatives arising
out of the award restructuring process;

(2) accept a mutual responsibility to maintain a working
environment which will ensure that the Schools and
their staff become genuine participants and contribu-
tors to the aims, objectives and philosophy of the
Schools and the ASC;

(3) recognise the professional and personal qualities of
teachers which enable them to create conditions
which are conductive to learning and which foster
the development of the individual student;

(4) safeguard and improve the quality of teaching and
learning by emphasising the upgrading of profes-
sional skills and knowledge. The Schools and their
teaching staff acknowledge that this upgrading of
skills and experience can best occur when both the
Schools and staff share responsibility for professional
development by undertaking both in-service and ex-
ternal courses and training partly during school time
and partly during the teacher’s time;

(5) acknowledge that Anglican Community Schools are
established and operated to give access to affordable
Christian education in the Anglican tradition to as
wide a cross-section of the community as possible.
In acknowledging this purpose, the ASC, its Schools
and their staff undertake to make provisions where
practicable for children with special needs; to facili-
tate the constructive involvement of parents in the
life of the Schools; to deliver appropriate educational
programs, and to support the Christian ethos of the
Schools;

(6) acknowledge that the School is managed locally
within the ASC’s policy framework and is expected
to respond appropriately to the needs of its school
community.

10.—SALARY RATES
(1) The minimum annual rate of salary payable to teachers

engaged in the classifications prescribed in Clause 11.—Sala-
ries of the award shall be—

Step On and from On an from
1st July 1997 1st January 1998

$ $
1 25,620 26,645
2 27,177 28,264
3 29,149 30,315
4 30,796 32,028
5 32,015 33,296
6 33,935 35,292
7 35,249 36,659
8 36,838 38,312
9 39,426 41,003
10 40,638 42,264
11 42,320 44,013
12 43,763 45,514
13 45,493 47,313

(2) The Anglican Schools Commission is committed to main-
taining salary parity in general terms with that offered by the
Education Department to teachers. Should there be any in-
crease in Education Department salaries, the Enterprise
Bargaining Committee shall immediately reconvene in order
to review salary scales.

(3) From the 1st day of July 1997 the rates for promotion
positions prescribed in paragraph (7)(e) of Clause 11.- Sala-
ries of the award shall be—

(a) in a Category A school the head of a major depart-
ment or a person exercising equivalent responsibility
(Level 1) shall receive a minimum allowance as fol-
lows—
First year of experience $5,551
Second year of experience $7,515
Third year of experience $9,740

(b) teachers in other promotion positions shall receive a
minimum allowance as follows—
Level Category A Category B Category C

$ $ $
1 as in Clause 10(3)(a) 6,312 4,760

as above
2 4,900 4,116 3,332
3 3,500 2,940 2,380
4 2,100 1,764 1,428
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(4) In the event of any safety net adjustment being applied
to the award, such adjustment shall be absorbed into the salary
rates prescribed by this agreement.

11.—AGREED EFFICIENCY IMPROVEMENT
(1) Payment for Relief Teachers
Notwithstanding the provisions of subclause (5) of Clause

11.—Salaries of the award, relief teachers, employed for five
(5) days or less, may be engaged and paid by the day or half
day. A half day is determined as half the number of periods in
a particular school day.

(2) First Teaching Appointment
A teacher appointed to his/her first teaching position shall

be regarded as being on probation for 12 months. If, at the end
of the first twelve months, a probationary teacher is deemed
by the School not to have developed adequate teaching skills,
he/she may have his/her appointment on probation extended
for a further 12 months and be subject to ongoing appraisal as
per paragraph 2(b) of Appendix I—Induction of the award.

(3) Promotional Positions
While maintaining in general the promotion structure de-

scribed in the award, the Schools shall have the discretion to
adapt this structure to meet their educational needs. The nor-
mal process of appointment to promotional positions will be
followed.

(4) Part-time Teaching Contracts
Schools may vary the hours of employment of part-time

teachers or the subjects to be taught on an annual basis, with
notice of such variations to be given as per the award.

The number of periods taught by a part-time teacher, ex-
pressed as a percentage of the normal full-time teaching load,
will be used to calculate salary, provided that the part-time
teacher receives no more than a comparable proportion of en-
titlements and duties.

In engaging a part-time teacher, the Schools acknowledge
that such teachers may wish to seek other employment and
agree to negotiate hours of duty which, as far as practicable,
suit the circumstances of the teacher and the School.

(5) Sick leave is portable between schools conducted by the
ASC.

(6) (a) The Head of a major department or a person exercis-
ing an equivalent responsibility, as determined by the Principal,
shall undergo regular performance appraisal.

The appraisal process will be determined by the Principal
according to the needs of the individual school, having regard
to the principles outline in Appendix 1 of the award.

Appraisal is to be based on a formal position specification
authorised by the Principal.

(b) Heads of all major departments are to be available for
School meetings for up to five working days per annum dur-
ing School vacations, as determined by the Principal in
consultation with the staff concerned.

(c) Level 2 heads of departments are to be available for School
meetings for up to three working days per annum during School
vacations, as determined by the Principal in consultation with
the staff concerned.

(7) Individual Schools will provide primary and secondary
teachers with equivalence where practicable of “duties other
than teaching time” (DOTT) on average over the course of a
teaching year.

N.B. It is understood that the “industry standard” for sec-
ondary DOTT is 0.2.

12.—AGREED ENTITLEMENTS
(1) Family Leave

(a) A teacher who is unable to attend or remain at his/
her place of employment during the normal hours of
duty by reason of a pressing reason relating to im-
mediate family obligations shall be entitled to take
paid leave of up to 3 days per year.

(b) Such leave shall not accrue from year to year.
(c) A maximum of 2.5 days of such leave shall be deb-

ited to the teacher’s accrued sick leave each year.
(d) Such leave shall not prejudice a teacher’s rights to

Special Leave in accordance with the provisions of
the award.

(2) Playground Supervision
Where a teacher is required to undertake lunchtime supervi-

sion, such duty shall be so rostered as to allow a fair and
reasonable meal break.

(3) Deduction from Salary
(a) On the completion of the appropriate authority, the

School shall deduct from the teacher’s periodic sal-
ary payment the membership fees of the ISSOA and/
or the teacher’s nominated health benefit fund, and
shall pay the monies deducted to the organisation or
fund.

(b) This authority shall remain in force until revoked in
writing by the teacher.

(4) Parental Leave
Parental Leave shall be provided in accordance with the pro-

visions of the Minimum Conditions of Employment Act 1993.

13.—PROFESSIONAL RESPONSIBILITIES
(1) The parties recognise that there is a wide range of duties

and responsibilities included in the profession of teaching.
(2) The parties acknowledge that much of the ethos and cul-

ture of the Schools derive from activities involving staff and
students outside regular class-based instruction.

(3) Duty of care responsibilities must be considered in the
planning of activities conducted by the School.

(4) The Anglican Schools Commission recognises the need
for collaborative planning with teachers and the need to ac-
knowledge the efforts of those teachers who contribute
significantly to the life and values of the Schools.

(5) The competence, skills and qualifications of teachers will
be considered in the planning and allocation of activities con-
ducted by the Schools, having regard for teachers’ professional
development and personal responsibilities.

14.—LONG SERVICE LEAVE
(1) From the 1st day of January 1998 a teacher shall accrue

long service leave at the rate of 1.43 weeks’ per year of serv-
ice.

(2) (a) A teacher shall be entitled to paid long service leave
on the accumulation of leave corresponding to a complete term.

(b) Such leave shall be taken in accordance with the provi-
sions of the award.

(3) Pro-rata benefit for long service leave will be payable
after 5 years of continuous service in the circumstances set
out in subclause (8) of clause 10.—Long Service Leave of the
award.

15.—CONSULTATION
(1) There shall be established a Consultative Committee with

equitable representation of the employer and teachers from
each school. The Committee shall provide a forum in which to
discuss any matters brought to the Committee, provided they
relate directly to the conditions of employment of teachers.

(2) The Committee shall meet at least once each school se-
mester.

16.—DISPUTE RESOLUTION PROCEDURE
A dispute is defined as any question, dispute or difficulty

arising out of this agreement. The following procedure shall
apply to the resolution of any dispute—

(1) The parties to the dispute shall attempt to resolve the
matter by mutual discussion and determination.

(2) If the parties are unable to resolve the dispute, the
matter, at the request of either party, shall be referred
to a meeting between the parties to the agreement
together with any additional representatives as may
be agreed by the parties.

(3) If the matter is not then resolved it shall be referred
to the Western Australian Industrial Relations Com-
mission.

17.—NO FURTHER CLAIMS
It is a condition of this agreement that the parties will not

make any further claims with respect to salaries and condi-
tions during the period of this agreement unless they are
consistent with the State Wage Case Principles or within the
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review period specified in Clause 7.—Date and Duration of
Agreement of this agreement.

18.—NO PRECEDENT
It is a condition of this agreement that the parties will not

seek to use the terms contained herein as a precedent for other
enterprise agreements, whether they involve the ASC or not.

19.—SIGNATORIES
Ronald Derek Gamble

William Teesdale Chambers
The Anglican Schools Commission (Inc.)

T.I. Howe
Independent Schools Salaried Officers’
Association of Western Australia, Industrial
Union of Workers

BELTRECO LIMITED (NORTH WEST)
ENTERPRISE BARGAINING AGREEMENT 1997.

No. AG 270 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Beltreco Limited

and

The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers—Western Australian

Branch.
No. AG 270 of 1997.

Beltreco Limited (North West) Enterprise Bargaining
Agreement 1997.

5 November 1997.
Order.

HAVING heard Ms C. Natta on behalf of the Applicant and
Mr G.C. Sturman as agent for the Respondent, and by con-
sent, the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act, 1979, hereby orders—

THAT the agreement made between the parties in the
terms of the following schedule and lodged in the Com-
mission on the 8th day of October, 1997 entitled Beltreco
Limited (North West) Enterprise Bargaining Agreement
1997 be registered as an industrial agreement.

(Sgd.) G.L. FIELDING,
[L.S.] Senior Commissioner.

Schedule.

1.—TITLE
This Agreement shall be known as the “Beltreco Limited

(North West) Enterprise Bargaining Agreement 1997.”

2.—ARRANGEMENT
CLAUSE No.

1. TITLE
2. ARRANGEMENT
3. APPLICATION and INCIDENCE
4. PARTIES BOUND
5. DURATION
6. RELATIONSHIP WITH OTHER AWARDS
7. WAGE RATES
8. CLASSIFICATION STRUCTURE
9. DISPUTES PROCEDURE

10. ENTERPRISE PROVISIONS
10.1 Superannuation
10.2 Protective Clothing
10.3 Consultative Committee
10.4 Toolbox/Safety Meetings

10.5 Drug and Alcohol Policy
10.6 Occupational Health & Safety
10.7 Tools
10.8 Journey Cover Insurance
10.9 Sick Leave Provisions

10.10 Long Service Leave Provisions
10.11 Training
10.12 Travel Time
10.13 Allowances

11. TERMINATION OF EMPLOYMENT
12. NO EXTRA CLAIMS
13. RENEWAL OF AGREEMENT
14. SIGNATORIES

3.—APPLICATION AND INCIDENCE
This Agreement shall apply to employees of Beltreco Lim-

ited engaged in the classifications set out in Clause
8—Classification Structure who perform work between the
24th and 20th lines of latitude in Western Australia.

Work shall include but is not limited to—
 total conveyor maintenance
 belt inspection
 belt repair
 belt splicing
 rubber lining
 pulley lagging
 belt cleaner maintenance
 belt cleaner installation
 conveyor systems management
 conveyor components changeout

4.—PARTIES BOUND
This Agreement is binding upon the following parties—

(a) Beltreco Limited.
(b) The Automotive, Food, Metals, Engineering, Print-

ing and Kindred Industries Union of Workers,
Western Australian Branch. (AFMEPKIU).

(c) At the time this Agreement was made it was esti-
mated that 35 employees of Beltreco Limited would
be bound upon registration.

5.—DURATION
The Agreement will operate from the date of registration in

the Western Australian Industrial Relations Commission
(WAIRC) and will remain in force until 30 June 1999.

6.—RELATIONSHIP WITH OTHER AWARDS
Unless otherwise specified this Agreement will be read and

interpreted in conjunction with—
(a) The Metal Trades (General) Award 1966.
(b) Clause 5—Wages of the Pilbara Maintenance Work

Order No. 604 of 1995.
Where there is any inconsistency between this Agreement

and the abovementioned Awards, this Agreement will prevail
to the extent of any inconsistency.

7.—WAGE RATES
The current weekly rate of pay for a Pilbara Technician (1.1)

is as follows—
Classification Base Additional 1st, 2nd & Construction Tool Total

Wage Rate pw 3rd Safety Allowance Allowance Wage
Rate pw Net pw pw pw pw

Pilbara
Technician $362.80 $80.00 $24.00 $29.40 $9.70 $505.90

In recognition of past productivity gains the above wage rate
will be increased by 5% from the date of registration in the
Western Australian Industrial Relations Commission.

Further, in recognition of the productivity and efficiency
measures implemented in this Agreement the above wage rate
will be increased in accordance with the following—

5% Date of registration in the Western Australian Indus-
trial Relations Commission.

6% 12 months after registration in the Western Austral-
ian Industrial Relations Commission.
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8.—CLASSIFICATION STRUCTURE
The rates of pay for the following classifications will be

determined in accordance with the relativities set out below.
The wage rate for each classification is paid as a percentage

of the Pilbara Technician (1.1) weekly rate as established in
Clause 7—Wage Rates.

Rubber Worker Stream Technician Stream

78% Pilbara Rubber Worker Trainee 1
81% Pilbara Rubber Worker Trainee 2
84% Pilbara Rubber Worker Trainee 3

86.5% Pilbara Rubber Worker 1 Technical Assistant 1
89% Pilbara Rubber Worker 2 Technical Assistant 2
91.5% Pilbara Rubber Worker 3 Technical Assistant 3
94% Pilbara Rubber Worker 4 Technical Assistant 4
96.5% Pilbara Rubber Worker 5 Technical Assistant 5
99% Pilbara Rubber Worker 6 Technical Assistant 6
100% Pilbara Rubber Work Team Leader 1

  (Tradesman Level) Pilbara Technician 1.1
101% Technician 1.2
102% Technician 1.3
103% Technician 1.4
104% Technician 1.5

105% Pilbara Rubber Work Team Leader 2 Technician 2.1
106% Technician 2.2
107% Technician 2.3
108% Technician 2.4
109% Technician 2.5

110% Pilbara Rubber Work Team Leader 3 Technical Team Leader 1
114% Pilbara Site Supervisor 1
118% Pilbara Site Supervisor 2

Beltreco will assess all employees in accordance with the
skills matrix that has been developed in conjunction with the
consultative committee. Employees will be placed into the
appropriate classification depending on their acquired skills
and the need to use those skills on the job.

Acquisition of a skill will only be granted after the employee
can successfully demonstrate both a theoretical knowledge and
a practical application of the skills over an adequate period of
time to the satisfaction of the employer.

Employees will use all existing skills to benefit the com-
pany and will be paid for them within the career path.

9.—DISPUTES PROCEDURE
In the event of any question, dispute or difficulty the parties

to this Agreement will follow the procedures outlined in the
Disputes Procedure without any stoppage, interruption or dis-
ruption to work.

If the matter remains unresolved at the conclusion of any of
the stages mentioned below, the parties may progress the mat-
ter to the next stage.

(a) Any question, dispute or difficulty shall initially be
discussed between the employee and their foreman.

(b) The employee and their representative (if the em-
ployee so elects) will discuss the grievance with their
foreman and his/her immediate supervisor.

(c) The parties shall refer the matter to Beltreco Man-
agement for discussion with an appropriate union
official. The parties will agree on a suitable timeta-
ble for response, having regard to all the
circumstances.

(d) If the question, dispute or difficulty remains unre-
solved after the parties have followed the above
procedure, the matter may be referred to the WAIRC.
The decision of the Commission shall be accepted
by all the parties subject to legal rights of appeal.

(e) All parties to the agreement must recognise and al-
low for reasonable time limits during each stage of
the disputes procedure.

10.—ENTERPRISE PROVISIONS
10.1  SUPERANNUATION
Beltreco Limited will make superannuation contributions in

accordance with the Superannuation Guarantee (Administra-
tion) Act 1992 (SGAA) as amended from time to time.

For contribution purposes, the earnings base as specified in
Clause 33—Superannuation of the Metal Trades General Award
1966 will continue in force.

At the time this agreement was entered into, Beltreco Lim-
ited were contributing 6% of gross ordinary time earnings in
accordance with the SGAA.

Beltreco Limited agree not to reduce the level of superan-
nuation contribution over the life of this agreement despite
any amendments which are made to the SGAA.

10.2 PROTECTIVE CLOTHING
Beltreco Limited shall provide each employee with the fol-

lowing protective issue—
Three sets of clothing; and
One pair of Safety Boots

The full issue will be replaced on a yearly basis. A year is
defined as a full 12 month period from the date the employee
is first supplied with their protective clothing.

Additional items may be supplied on a fair wear and tear
basis. To qualify for any additional items, the employee must
return the item to Beltreco Limited where it will be assessed if
it is able to be replaced.

10.3 CONSULTATIVE COMMITTEE
The Joint Consultative Committee shall be maintained and

will consist of employer and employee representatives.
All employees who are part of the Consultative Committee

will be elected for an agreed period and will represent the in-
terests of the remainder of the wages employees.

Members of the Joint Consultative Committee are account-
able in maintaining open lines of communication to those they
represent.

10.4 TOOLBOX/SAFETY MEETINGS
All toolbox and safety meetings will be the responsibility of

the employee representative to arrange, minute and action.
10.5 DRUG and ALCOHOL POLICY
Beltreco and the Joint Consultative Committee are commit-

ted to initiating a program of discussions aimed at securing
agreement on the development and implementation of a

Drug and Alcohol Policy to cover Beltreco’s operations un-
der this Agreement.

In the interim period, all employees will abide by any Drug
and Alcohol policies and procedures which are in place and
applicable on sites where they are performing work under this
Agreement.

10.6 OCCUPATIONAL HEALTH and SAFETY
When engaged on site the parties to this Agreement will

observe the safety and health policies, procedures and regula-
tions which apply on those sites.

All Personal Protective Equipment must be worn at all times
consistent with site rules and Beltreco’s Occupational Health
& Safety policy.

10.7 TOOLS
Beltreco will provide all the necessary tools for employees

to carry out the type of work defined in clause 3 of this Agree-
ment.

All tools will be issued on an “as needs basis” and will be-
come the responsibility of the employee to care for and
maintain.

All tools and equipment remain the property of Beltreco
Limited.

Employees may be held responsible for any loss or damage
to company equipment, where that equipment has been lost or
damaged through the employees negligence or gross and wil-
ful misconduct.

10.8 JOURNEY COVER INSURANCE
Employees engaged under the provisions of this Agreement

shall be provided with Journey Cover Insurance at no cost to
themselves.

10.9 SICK LEAVE PROVISIONS
Notwithstanding the provisions of Clause 24 —Absence

through Sickness of the Metal
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Trades (General) Award 1966 the following provisions refer
to the ability of each employee covered by this Agreement to
cash out part of their sick leave entitlement—

In their first year of service each employee may accrue
ten days sick leave for the purpose of providing paid leave
during periods of illness or injury.

In each successive year, an employee may continue to
accrue ten days sick leave of which up to five days may
be paid out to the employee, upon request, at the end of
each accrual year provided that—

(i) An employee will only be able to cash out up
to half of their sick leave entitlement which
has accrued over the year.

(ii) Each employee must retain at least ten days at
the end of each year for use during periods of
illness or injury.

Remaining sick leave may accumulate from year to year
and may be available for use by the employee during pe-
riods of illness or injury.

On termination of employment, other than for reasons
of misconduct, an employee may be entitled to be paid
out up to half of their remaining sick leave entitlement
provided that—

(i) An employee can only be paid out up to half
of the balance of their remaining sick leave
which has accrued in excess of ten days.

10.10LONG SERVICE LEAVE PROVISIONS
Where an employee has completed at least ten years con-

tinuous service under this Agreement they shall be entitled to
13 weeks long service leave.

A years continuous service under this Agreement is calcu-
lated as a completed 12 month period from the employees
commencement date, or from the date of registration of this
Agreement in the Western Australian Industrial Relations Com-
mission, whichever is the latter.

Employees will be entitled to take a proportion of their long
service leave after five years continuous service under this
Agreement.

The amount of leave shall be the proportion of 13 weeks’
leave as the number of completed years service bears to 10
years.

The provisions of this Clause will only apply to employees
covered by this Agreement. Any untaken Long Service Leave
under this Agreement will not be transferable to any other
operations of Beltreco.

An employee, with untaken long service leave under this
Agreement who transfers to any other of Beltreco’s opera-
tions will have long service leave calculated in accordance
with the provisions of the Long Service Leave Act 1958-1973.

Service with any other of Beltreco’s operations outside of
this Agreement will not be counted as continuous service un-
der this Clause.

10.11 TRAINING
All training as far as practical will be undertaken outside of

the employees ordinary working hours.
All time spent in training outside of the employees ordinary

working hours will be unpaid.
The costs of training where consistent with career path de-

velopment and business need will be met by Beltreco.
10.12 TRAVEL TIME
Payment for travelling will be made in accordance with

Clause 20—Fares and Travelling Time of the Metal Trades
(General) Award 1966.

Training related travel will be unpaid where it lies outside
of ordinary working hours.

10.13 ALLOWANCES
(a) For those employees engaged locally, a local living pay-

ment per completed week of service is payable in accordance
with the following schedule—

For those employees engaged locally and living in—
Port Hedland $190.00 per completed week
Karratha $190.00 per completed week
Newman $190.00 per completed week
Wickham $190.00 per completed week

The payment of the local living subsidy is subject to
the following conditions—

(i) Employees are required to produce evidence
of local residency to the satisfaction of the
employer.

(ii) This payment is forfeited in respect of any
week in which the employee engages in any
form of  industrial action or is absent from
work without authorisation.

(iii) This payment is paid in lieu of any other award
payment with respect to location, living and
accommodation related expenses.

(b) In lieu of Clause 18—Special Rates and Provisions of
the Metal Trades (General) Award 1966 the following site al-
lowances will be paid per hour—

(i) $2.50 per hour for each hour worked on the Iron Ore
facilities owned by BHP at Nelson Point and
Finucane and at the facilities owned by Cargill Salt
in Port Hedland.

(ii) $2.00 per hour for each hour worked on sites other
than those owned by BHP at Nelson Point and
Finucane Island.

11.—TERMINATION OF EMPLOYMENT
Upon termination of employment, any employee who has

outstanding debts with Beltreco, agrees to have the equivalent
amount deducted from outstanding wages.

12.—NO EXTRA CLAIMS
The parties to this Agreement acknowledge that there shall

not be any extra claims made during the life of this Agree-
ment.

The parties to this Agreement acknowledge and will ensure
that the terms and conditions contained in this Agreement will
not be used as the basis of a claim against any other business,
unit, division or project of Beltreco Limited.

The parties to this Agreement acknowledge and will ensure
that the terms and conditions contained in this Agreement will
not be used as the basis of a claim against any other business,
company or organisation in order to obtain similar arrange-
ments of benefits.

13.—RENEWAL OF AGREEMENT
Consistent with the terms of the Agreement it is agreed that

initiatives to renew this Agreement will commence between
the parties at least 3 months prior to the expiration of this Agree-
ment.

The terms and conditions of this Agreement shall continue
in force until a new agreement has been made in substitution
for this Agreement.

14.—SIGNATORIES TO THE AGREEMENT
Signed for and on behalf of Beltreco Limited (ACN: 008 836 422)

Craig Dixon (signed) CRAIG DIXON 18/9/97

Signature  Name of person authorised  Date
 to sign (print)

Signed by Representative for and on behalf of employees—

Simon Goode (signed) Simon Goode 18/9/97

Signature Name of person authorised  Date
to sign (print)

THE COMMON SEAL of
The Automotive, Food, Metals, Engineering, )
Printing & Kindred Industries Union of )
Workers—Western Australian Branch )               COMMON SEAL
was hereunto affixed in the presence of: )

J. Sharp-Collett (signed) JOHN SHARP-COLLETT 4/9/97

STATE SECRETARY

Signature Name of person authorised Date
to sign (print)
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CERVANTES ELECTRICS PTY LTD ENTERPRISE
BARGAINING AGREEMENT.

No. AG 123A of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Communications, Electrical, Electronic, Energy,
Information, Postal, Plumbing and Allied Workers Union of
Australia, Engineering and Electrical Division, WA Branch

and

Cervantes Electrics Pty Ltd.

No. AG 123A of 1997.

Cervantes Electrics Pty Ltd Enterprise Bargaining
Agreement.

9 October 1997.

Order.
HAVING heard Mr C.F. Young as agent for the Applicant in
conference and there being no appearance on behalf of the
Respondent, but the Respondent having subsequently agreed
to the registration of the agreement, and the Commission be-
ing satisfied that the agreement complies with the Industrial
Relations Act, 1979, and pursuant to the powers conferred on
it under the Industrial Relations Act, 1979, and by consent,
hereby orders—

THAT the agreement made between the parties in the
terms of the following schedule and lodged in the Com-
mission on the 13th day of June, 1997 entitled Cervantes
Electrics Pty Ltd Enterprise Bargaining Agreement be
registered as an industrial agreement.

(Sgd.) G.L. FIELDING,
[L.S.] Senior Commissioner.

Schedule.

1.—TITLE
This Agreement shall be known as the Cervantes Electrics

Pty Ltd Enterprise Bargaining Agreement.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Area and Scope
4. Parties Bound
5. Date and Period of Operation
6. Application of Agreement
7. No Extra Claims
8. Objectives of Agreement
9. Dispute Procedure

10. Consultative Processes
11. Training
12. Measures to Achieve Gains in Productivity, Effi-

ciency and Flexibility
13. Monitoring of Agreement
14. Wages
15. Signatories

3.—AREA & SCOPE
This Agreement shall apply to Cervantes Electrics Pty Ltd,

its employees who are members or eligible to be members of
the Union in the classifications set out in Clause 14.—Wages
of this agreement and the Union and shall operate within the
State of Western Australia.

4.—PARTIES BOUND
This Agreement is made between—

(1) Cervantes Electrics Pty Ltd a company incorporated
in the State of WA and having its office at Lot 5781
Schilliman Street, Wedgefield, WA (with its succes-
sors and assigns.)

(2) The Communications, Electrical, Electronic, Energy,
Information, Postal, Plumbing and Allied Workers’
Union of Australia, Engineering and Electrical Di-
vision, WA Branch having its office 401-403 Oxford

Street, Leederville, Western Australia (with its suc-
cessors and assigns), (the Union).

5.—DATE AND PERIOD OF OPERATION
This Agreement shall operate from 1 January 1996 and shall

remain in force until 1 January 1998 or its earlier cessation in
accordance with subclause (2) of Clause 6.—Application of
Agreement.

6.—APPLICATION OF AGREEMENT
(1)  (a) Where the parties to this Agreement are also parties

to an Agreement which applies to a specific project the parties
agree to discuss whether the provisions of this Agreement will
apply to that project in lieu of the specific Project Agreement.

(b) If it is agreed that the specific Project Agreement applies
then the conditions of this Agreement shall not apply.

(c) If it is agreed that meaningful productivity increases can
be achieved, but this Agreement cannot be implemented in
full, then wage increases available from this Agreement may
be introduced on a “pro rata” basis. The increases available
from this Agreement will be a maximum of those contained in
Clause 14.—Wages of this agreement.

(2) The parties agree that if, following a review of this Agree-
ment by the parties and the Consultative Committee, and
agreement is reached that this Agreement places and contin-
ues to place Cervantes Electrics Pty Ltd and its Employees at
a competitive disadvantage, and productivity and flexibility
have not improved then Cervantes Electrics Pty Ltd have the
option of reverting to work under the Award.

(3) No part of this Agreement shall be used by the Union,
Cervantes Electrics Pty Ltd or its Employees as evidence or
example before any Industrial Tribunal or proceedings not di-
rectly concerned with work covered under this Agreement.

(4) No part of this Agreement shall be otherwise used by the
Union, Cervantes Electrics Pty Ltd or its Employees as evi-
dence or example before any Industrial Tribunal or any other
Contractor.

(5) (a) Where a specific project or Site Agreement is appli-
cable to work undertaken by Cervantes Electrics Pty Ltd and
the Union are a party to that specific Project or Site Agree-
ment, the specific Project or Site Agreement shall take
precedence over this Agreement.

(b) (i) Where a Specific Project or Site Agreement is appli-
cable to work Cervantes Electrics Pty Ltd are contracted to
carry out, and Cervantes Electrics Pty Ltd and the Union is
not a party to that Specific Project or Site Agreement, it is
agreed that the parties will discuss the application of this Agree-
ment to that work.

(ii) Where the parties are unable to agree upon the applica-
bility or otherwise of this Agreement to the work both parties
acknowledge the other party’s legal rights to protect their re-
spective interests.

(iii) Both parties have the option of suspending this Agree-
ment effective immediately provided that the suspension shall
only extend to the application of this Agreement to the work
on the Specific Project or Site.

(6) Pursuant to this Agreement and its measures to achieve
gains in productivity, efficiency and flexibility, Cervantes
Electrics Pty Ltd shall provide the rates of pay prescribed in
Clause 14.—Wages which shall be paid in lieu of the mini-
mum weekly rate provided for in the Award.

(7) This Agreement shall operate in conjunction with the
Electrical Contracting Industry Award F22 of 1978 (the Award).
Where any inconsistency exists between this agreement and
the award, this agreement will take precedence to the extent of
the inconsistency.

(8) At the time this Agreement was entered into, there were
approximately 12 employees engaged by Cervantes Electrics
Pty Ltd at the Iron Ore facilities owned by BHP at Nelson
Point and Finucane Island.

7.—NO EXTRA CLAIMS
(1) The employees and the union shall not pursue any extra

claims in relation to the award, with the exception of future
State Wage Decisions, for the life of this Agreement.

(2) Consistent with the Arbitrated Safety Net Adjustment
Principle any future Safety Net Adjustment shall be
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absorbable to the extent of any equivalent amount in rates of
pay paid pursuant to this Agreement. Future Safety Net Ad-
justments shall not increase the wage rates contained in Clause
14.—Wages of this agreement.

8.—OBJECTIVES OF AGREEMENT
(1) The parties acknowledge their commitment to the prin-

ciples of enterprise bargaining.
(2) The parties agree that as a result of this Agreement, Cer-

vantes Electrics Pty Ltd need to achieve productivity
improvements to continue to hold a competitive edge within
the market place by—

(a) heightening awareness and acceptance of account-
ability levels of all in the contracting process within
Cervantes Electrics Pty Ltd’ operations;

(b) encouraging Cervantes Electrics Pty Ltd’ employ-
ees to accept responsibility in helping manage the
total project performance including that of subcon-
tractors;

(c) developing concepts of best practice, continuous im-
provement and quality control to enhance
productivity and efficiency;

(d) developing a co-operative and harmonious working
environment in the enterprise;

(e) developing better employee management practices
that promote shared concepts of skill formation,
learning, teamwork, participation, flexibility and
communication;

(f) introducing best practice procedures in workplace
health and safety and personnel management;

(g) developing and following procedures to eliminate lost
time and make better use of available working time,
eg, start and finish at the designated workplace at
normal start and finish times;

(h) establishing measures to ensure ordered relations ex-
ist between Cervantes Electrics Pty Ltd and the union
on Cervantes Electrics Pty Ltd’ work sites;

(i) enhancing job satisfaction;
(j) improving Cervantes Electrics Pty Ltd’ competitive-

ness to help improve job security.
(3) It is agreed that the measures in this agreement, properly

implemented and carried out, will assist in the achievement of
those objectives.

9.—DISPUTE PROCEDURE
The parties undertake that when a matter is in dispute be-

tween the union and Cervantes Electrics Pty Ltd, or a matter
arises which is likely to cause a dispute for any reason what-
soever, the procedures contained in the Award shall be followed.

10.—CONSULTATIVE PROCESSES
(1) Effective participation and acceptance of accountability

levels in the construction process, and achievement of the com-
mon goal and objectives of this agreement, are enhanced by
genuine consultation between Cervantes Electrics Pty Ltd and
its employees.

(2) (a) The Consultative Committee (the Committee) may
be established within Cervantes Electrics Pty Ltd. The com-
position and size of Committee shall be determined by the
parties.

(b) The Committee will initially be chaired by Cervantes
Electrics Pty Ltd Contract Manager or nominee. A representa-
tive of the union may attend meetings. A representative of the
ECA may attend the meetings.

(3) (a) The role of the Committee is to act as a forum for
consultation, guidance and advice between Cervantes Electrics
Pty Ltd and its employees on matters such as monitoring and
reviewing—

(i) implementation of this agreement and it’s objectives;
(ii) determination of Benchmarks, Best Practice and Con-

tinuous Productivity Improvement;
(iii) The Skills Formation Programme and ancillary train-

ing;

(iv) the Productivity Improvement Programme;
(v) communication between Cervantes Electrics Pty Ltd

and its employees; and
(vi) fostering a consultative and co-operative environment

and setting and accepting appropriate levels of ac-
countability and responsibility.

(b) The Committee is a consultative and advisory group and
it is recognised by all parties that final and overall account-
ability for company performance rests with Cervantes Electrics
Pty Ltd.

11.—TRAINING
(1) Cervantes Electrics Pty Ltd acknowledge the changing

pace of technology in the Electrical Contracting Industry and
the need for employees to understand those changes and have
the necessary skill requirements to keep Cervantes Electrics
Pty Ltd at the forefront of the Industry.

(2) The parties to this agreement recognise that in order to
increase the efficiency, productivity and competitiveness of
Cervantes Electrics Pty Ltd, commitment to training and skill
development is required. Accordingly, the parties commit them-
selves to—

(a) developing a more highly skilled and flexible
workforce; and

(b) providing employees with career opportunities
through appropriate training to acquire the additional
skills as required by Cervantes Electrics Pty Ltd.

(3) It is agreed that a training programme be developed con-
sistent with—

(a) the current and future skill needs of Cervantes
Electrics Pty Ltd;

(b) the size, structure and nature of Cervantes Electrics
Pty Ltd and

(c) the need to develop vocational skills relevant to Cer-
vantes Electrics Pty Ltd and the electrical contracting
industry.

12.—MEASURES TO ACHIEVE GAINS IN
PRODUCTIVITY, EFFICIENCY AND FLEXIBILITY
(1) Award Matters
It is agreed between the parties that all work performed for

Cervantes Electrics Pty Ltd shall be performed in accordance
with this agreement and with the award as varied by this agree-
ment and in conjunction with, where applicable, other industry
agreements.

(2) Flexibility of Hours, Breaks and RDO’s
It is agreed that employees will be flexible in the following

areas—
(a) where it is agreed between Cervantes Electrics Pty

Ltd and the majority of affected employee(s) Cer-
vantes Electrics Pty Ltd may reschedule ordinary
working hours;

(b) The spread of hours may be altered by agreement
between Cervantes Electrics Pty Ltd and the major-
ity of employees in the plant or section(s) concerned;

(c) agreement to reschedule ordinary working hours and
to alter the spread of hours shall not unreasonably be
withheld;

(d) flexibility of rest periods and meal intervals which
may be staggered or otherwise arranged at a time
and in a manner to suit the convenience of Cervan-
tes Electrics Pty Ltd in conjunction with the
provisions paragraph (1) (e) and (f) of Clause 11.—
Hours of the award; and

(e) flexibility of rostering employees’ days off,
It is agreed that when Cervantes Electrics Pty Ltd
wish to reschedule an RDO, Cervantes Electrics Pty
Ltd will endeavour to provide reasonable notice to
the employee(s), RDO’s may be substituted by agree-
ment in accordance with the award, which agreement
shall not unreasonably be withheld.

(3) Maintenance of Workplace
All employees are committed to ensure their workplace is

maintained in a clean and safe condition.
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(4) Overtime
(a) Overtime will be worked in accordance with the

Award, Clause 12—Overtime. In particular the em-
ployees agree to strictly adhere to subparagraphs
(2)(f)(i) and (ii) of Clause 12.—Overtime.

“(2)(f)(i) An employer may require any em-
ployee to work reasonable overtime at
overtime rates and such employee shall
work overtime in accordance with such
requirement.

“(2)(f)(ii) The union party to this award, or em-
ployee or employees covered by this
award, shall not in any way, whether
directly or indirectly, be a party to or
concerned in any ban, limitation or re-
striction upon working or overtime in
accordance with the requirements of
this subclause.”

(b) Overtime may be worked on a RDO weekend as re-
quired by Cervantes Electrics Pty Ltd, Simon Carvos
will endeavour to give employees who are required
to work on a RDO weekend such prior notice as is
reasonable in all the circumstances.

(c) Cervantes Electrics Pty Ltd will introduce a roster
system to endeavour to allocate overtime hours in a
fair and equitable manner at Cervantes Electrics Pty
Ltd’ discretion, provided that this will not disadvan-
tage Cervantes Electrics Pty Ltd in any way.

(d) In conjunction with the roster system Cervantes
Electrics Pty Ltd will select the employees required
to work overtime according to the needs of Cervan-
tes Electrics Pty Ltd and the particular project.

(e) When overtime has been scheduled and these em-
ployees have committed himself or herself to work
overtime such commitment must be honoured. Where
an employee has a valid reason to be absent, in ac-
cordance with award provisions, the employee is
obligated to advise Cervantes Electrics Pty Ltd, as
soon as possible prior to overtime commencement
of that fact and the reasons therefore, so that alterna-
tive arrangements may be made.

(5) Place of Start and Finish Work
It is agreed that all employees will be dressed and ready to

start work at their normal start time at the designated workplace
and work will finish at their normal finish time and place. On
construction work the workplace shall be deemed to be the
nearest Cervantes Electrics Pty Ltd’ compound or smoko shed.

(6) Footwear
It is agreed that employees who have been issued with safety

footwear will have such safety footwear replaced on a fair
wear and tear basis. There shall be no automatic reissue of
footwear where an employee is placed on a new site.

(7) Uniforms and Clothing
It is agreed that employees issued with Cervantes Electrics

Pty Ltd uniforms and clothing shall wear such items during all
work hours and each employee shall maintain his/her uniform
in a respectable condition as approved by Cervantes Electrics
Pty Ltd.

It is agreed the employees who have been issued with cloth-
ing will have such uniforms/clothing replaced on a fair wear
and tear basis. There shall be no automatic reissue of clothing
where an employee is placed on a new site.

(8) Care of Cervantes Electrics Pty Ltd Property—
(a) It is agreed that employees will treat all Cervantes

Electrics Pty Ltd property, plant and equipment with
due care and respect to ensure replacement is kept to
a minimum. All property, plant and equipment shall
be returned to the designated storage area each day.

(b) a tradesperson or apprentice shall replace or pay for
any tools supplied by Cervantes Electrics Pty Ltd if
lost through his/her negligence. See paragraph (20)(b)
of Clause 18—Special Rates and Provisions of the
award.

(c) It is agreed that all employees are committed to re-
ducing the cost of maintenance and minimising theft

and time spent looking for equipment not returned
to its designated storage area.

(9) Company Vehicles
Where an employee is provided the use of a company vehi-

cle to conduct company business that employee shall ensure
that—

(a) the vehicle is kept clean and free of rubbish;
(b) the vehicle’s oil and fuel requirements are regularly

checked to maintain the vehicle in a ready-for-use
condition; and

(c) any defects that come to the employee’s attention
are reported to Cervantes Electrics Pty Ltd immedi-
ately.

(10) Care of Consumables
It is agreed that all employees are committed to ensure maxi-

mum usage of materials and consumables is achieved and will
exercise due care and precaution to prevent wastage. All em-
ployees are committed to identifying further ways in which
wastage can be reduced.

(11) Quality Management
It is agreed that employees shall co-operate fully with the

development and implementation of Cervantes Electrics Pty
Ltd Quality Management Systems and procedures, and will
continually strive to improve the quality of the products and
services supplied by Cervantes Electrics Pty Ltd. Employees
are committed to reduce rework and complete tasks the first
time, and eliminate the need to return to finish incomplete work.

(12)  Time Sheets and Day Labour Sheets
(a) It is agreed that employees will punctually and cor-

rectly fill out time sheets for each pay period.
(b) It is agreed that where required by Cervantes Electrics

Pty Ltd operating procedures, eg, service work and
day works, employees shall promptly and correctly
fill out Cervantes Electrics Pty Ltd Day Labour
Sheets.

(13) Co-operation Between Employees and Supervisors
(a) It is agreed that employees shall assist in the man-

agement of efficiency and production of sites by
advising the supervisory staff at the earliest avail-
able opportunity if—

(i) it is anticipated that a material shortfall may
occur, and if a shortfall does occur;

(ii) faulty hand tools are on site;
(iii) production is likely to be delayed or is delayed

by other trades; and
(iv) work is not being carried out accordance with

the specifications plans or with, the SAA Wir-
ing Rules.

(b) Employees will take an active role to ensure that suf-
ficient quantities and correct types of materials are
available at the job site to maximise time at the
workface.

(c) Employees will take an active role in care and main-
tenance of the workplace to eliminate safety hazards.

(14) Use of Expertise and Duties
(a) It is agreed that employees who have undertaken the

appropriate training or obtained the appropriate li-
cense to operate plant and equipment, such as cherry
pickers, boom lifts and hiab trucks, will exercise these
skills or use such licenses when required to by

(b) Employees’ duties shall include any work for which
the employee has requisite qualifications required in
connection with the Electrical Contracting Industry.

(15) Rest Period
(a) A rest period of 10 minutes shall be allowed in ac-

cordance with the following—
(i) Subject to the provisions of this paragraph, a

rest period of 10 minutes from the time of ceas-
ing to the time of resumption of work shall be
allowed each morning.

(ii) The rest period shall be counted as time off
duty without deduction of pay and shall be
arranged at a time and in a manner to suite the
convenience of the employer.
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(iii) Refreshments may be taken by employees
during the rest period but the period of 10 min-
utes shall not be exceeded under any
circumstances.

(iv) An employer who satisfied the Commission
that any employee has breached any condition
expressed or implied in this paragraph may be
exempted from liability to allow the rest pe-
riod.

(b) This arrangement may be altered to suite the con-
venience of Cervantes Electrics Pty Ltd.

(16) Unauthorised Absences
(a) Cervantes Electrics Pty Ltd shall—

(i) arrange an employee’s ordinary hours of work
which shall average 38 hours per week; and

(ii) select the method of implementation of the 38
hour week.

(b) An employee shall present himself or herself for duty
and remain on duty during the ordinary hours of work.

(c) Cervantes Electrics Pty Ltd shall be under no obli-
gation to pay for any hours not worked during those
ordinary hours unless it is an authorised absence in
accordance with—

(i) award provisions; or
(ii) an instruction from Cervantes Electrics Pty Ltd

that the employee may leave site without loss
of pay.

(17) Safety Disputes
(a) Where a Cervantes Electrics Pty Ltd employee is af-

fected by a safety dispute an employee shall comply
with Cervantes Electrics Pty Ltd’ instructions to ei-
ther—

(i) continue work when the area in which the
employee is working is not affected by the
condition giving rise to the dispute; or

(ii) accept a transfer to work in an area of the site
not affected by the condition giving rise to the
dispute; or

(iii) accept a transfer from one site to another site;
or

(iv) leave the site without loss of pay.
(b) An employee who does not comply with Cervantes

Electrics Pty Ltd instructions shall forfeit wages for
time not worked.

(18) Inclement Weather (Wet or Hot)
(a) Where a Cervantes Electrics Pty Ltd employee is af-

fected by inclement weather an employee shall
comply with Cervantes Electrics Pty Ltd’ instruc-
tions to either—

(i) continue work when the area in which the
employee is working is not affected by the
inclement weather; or

(ii) accept a transfer to work in an area of the site
not affected by the inclement weather; or

(iii) accept a transfer from one site to another site
not affected by the inclement weather; or

(iv) leave the site without loss of pay.
(b) Where Cervantes Electrics Pty Ltd requires an em-

ployee to traverse open ground Cervantes Electrics
Pty Ltd will provide the employee with protective
clothing. Such clothing will remain the property of
Cervantes Electrics Pty Ltd and shall be returned to
Cervantes Electrics Pty Ltd. Employees shall take
reasonable care of the clothing and pay the cost of
its replacement if lost or damaged due to an employ-
ee’s negligence.

(c) An employee shall not be affected by inclement
weather unless by virtue of the weather conditions it
is not reasonable and it is not safe for work to con-
tinue.

(d) An employee who does not comply with Cervantes
Electrics Pty Ltd’ instructions shall forfeit wages for
time not worked.

(19)  All Other Disputes

(a) Where a Cervantes Electrics Pty Ltd employee is af-
fected by any other dispute an employee shall comply
with Cervantes Electrics Pty Ltd instructions to ei-
ther—

(i) continue to work when the area in which the
employee is working is not affected by the
condition, situation or grievance giving rise
to the dispute; or

(ii) accept a transfer to work in an area of the site
not affected by the condition, situation or griev-
ance giving rise to the dispute; or

(iii) accept transfer from one site to another site;
or

(iv) leave the site without loss of pay.

(b) An employee who does not comply with Cervantes
Electrics Pty Ltd’ instructions shall forfeit wages for
time not worked.

(20) Movement of Material

It is agreed that employees will, where reasonably safe to do
so and in compliance with DOSHWA requirements, load and
unload materials, plant and equipment from delivery vehicles
and move such materials, plant and equipment as required
without impediment.

(21) New Technology

It is agreed that employees will fully utilise all new techno-
logical advances implemented by including, but not limited
to, technological advances in relation to materials, methods,
plant and equipment.

(22) Work on Ladders

It is agreed that employees will work on ladders where they
are required to do so and such work complies with the Occu-
pational Health, Safety and Welfare Act.

(23) Client Satisfaction

(a) The employees will take an active role in ensuring
client satisfaction and acknowledge that client rela-
tionships is important to the growth of and its ability
to offer continuing employment to its employees.

(b) All employees agree to treat customers with cour-
tesy and respect and to consider the customers
interests in their actions.

(c) Cervantes Electrics Pty Ltd and its employees rec-
ognise that a commitment to complete the project
work on time and on budget is essential to the ongo-
ing viability of the company and the prospects of
long term employment of employees.

13—MONITORING OF AGREEMENT

The parties to this Agreement shall continually monitor the
development of the Agreement and shall review the effect of
this Agreement three months prior to its expiration.

If it is felt by the employees that the interpretation of this
agreement places them at a disadvantage then the parties shall
reconvene to resolve the issue.

14.—WAGES

The following wage rates shall apply only upon registration
of this Agreement by the Western Australian Industrial Rela-
tions Commission in the first full pay period to commence on
or after 1st January 1996, subject to the successful implemen-
tation of the principles contained within this document.

Beginning
of lst Full Pay

Period
on or after
   1.1.96 1.7.96 1.1.97 1.7.97

    $ $ $ $

Electronics Tradesperson 636.71 660.59 685.36 711.06
Electrician Special Class 570.06 591.44 613.62 636.63
Instrument Fitter
Elec Grade 2 578.84 600.55 623.07 646.43
Electrical Mechanic 542.43 562.77 583.87 605.77
Electrical Fitter 542.43 562.77 583.87 605.77
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Beginning
of lst Full Pay

Period
on or after
   1.1.96 1.7.96 1.1.97 1.7.97

    $ $ $ $

Instrument Fitter
Elec Grade 1 562.51 583.61 605.49 628.20
Linesperson Grade 1 542.43 562.77 583.87 605.77
Cable Jointer 542.43 562.77 583.87 605.77
Linesperson Grade 2 521.88 541.45 561.76 582.82
Electrical Assistant 459.59 476.83 494.71 513.26
Electrical Mechanic
Apprentice
1st Year 211.56 219.49 227.72 236.26
2nd Year 276.64 287.01 297.78 308.94
3rd Year 363.43 377.06 391.20 405.87
4th Year 428.53 444.60 461.27 478.57

Apprentices shall be paid the percentage shown in the Award
ie 39%, 51%, 67%, 79% of the Electrical Mechanics EBA
wage.

15.—SIGNATORIES
IN WITNESS whereof the parties have signed this Agree-

ment.
For and on behalf of
Cervantes Electrics Pty Ltd

(indecipherable)
.....................................
Director
M. Cervantes (Signed)
.....................................
Director/Secretary

For and on behalf of Communications,
Electrical, Electronic, Energy, Information
Postal, Plumbing and Allied Workers’ Union
of Australia, Engineering and Electrical
Division, W.A. Branch

(indecipherable)
.....................................
Signed
(indecipherable)
.....................................
Witnessed

CERVANTES ELECTRICS PTY LTD
(MAINTENANCE OPERATIONS) ENTERPRISE

BARGAINING AGREEMENT 1997.
No. AG 123B of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Communications, Electrical, Electronic, Energy,
Information, Postal, Plumbing and Allied Workers Union of
Australia, Engineering and Electrical Division, WA Branch

and

Cervantes Electrics Pty Ltd.

No. AG 123B of 1997.

Cervantes Electrics Pty Ltd (Maintenance Operations)
Enterprise Bargaining Agreement 1997.

9 October 1997.

Order.
HAVING heard Mr C.F. Young as agent for the Applicant in
conference and there being no appearance on behalf of the
Respondent, but the Respondent having subsequently agreed
to the registration of the agreement, and the Commission be-
ing satisfied that the agreement complies with the Industrial

Relations Act, 1979, and pursuant to the powers conferred on
it under the Industrial Relations Act, 1979, and by consent,
hereby orders—

THAT the agreement made between the parties in the
terms of the following schedule and lodged in the Com-
mission on the 13th day of June, 1997 entitled Cervantes
Electrics Pty Ltd (Maintenance Operations) Enterprise
Bargaining Agreement 1997 be registered as an indus-
trial agreement.

(Sgd.) G.L. FIELDING,
[L.S.] Senior Commissioner.

Schedule.

1.—TITLE
This Agreement will be known as the Cervantes Electrics

Pty Ltd (Maintenance Operations) Enterprise Bargaining
Agreement 1997.

1A.—NO EXTRA CLAIMS COMMITMENT
It is a condition of this Agreement that during its term, there

shall be no extra claims on any of the items which have been
agreed upon and are contained in this Agreement.

2.—ARRANGEMENT
1. Title

1A. No Extra Claims Commitment
2. Arrangement
3. Term
4. Area and Scope
5. General Conditions of Employment
6. Site Disability Allowance
7. Local Living Allowance
8. Rest and Recreation
9. Essential Works Procedure

10. Safety and Security Procedures
11. Drug & Alcohol Procedures
12. Dispute Settlement Procedure
13. Living Away From Home Allowance
14. Signatories

3.—TERM
This Agreement shall operate from the first pay period com-

mencing on or after 1 November 1996 and shall continue in
force for a period of two years.

4.—AREA AND SCOPE
This Agreement shall be binding upon—

(i) Cervantes Electrics Pty Ltd.
(ii) The Communications, Electrical Electronic, Energy,

Information, Postal, Plumbing and Allied Workers
Union of Australia, Engineering and Electrical Di-
vision, Western Australian Branch (CEPU).

(iii) Employees of Cervantes Electrics Pty Ltd who are
engaged on minor project work and preparatory work,
maintenance, servicing, shutdown operations, modi-
fications of plant and equipment and work incidental
thereto at the Iron Ore facilities owned by BHP at
Nelson Point and Finucane Island.

(iv) At the time this Agreement was entered into, there
were approximately 12 employees engaged by Cer-
vantes Electrics Pty Ltd at the Iron Ore facilities
owned by BHP at Nelson Point and Finucane Island.

5.—GENERAL CONDITIONS OF EMPLOYMENT
This Agreement is to be read in conjunction with—

(i) The Electrical Contracting Industry Award No. R22
of 1978.

(ii) The Cervantes Electrics Pty Ltd Enterprise Bargain-
ing Agreement 1996.

Where there is any inconsistency between this Agreement
and either of the documents listed in Clause 5—General Con-
ditions of Employment, this Agreement shall prevail to the
extent of any such inconsistency.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 288577 W.A.I.G.

6.—SITE DISABILITY ALLOWANCE
(i) A site disability allowance is specifically prescribed to

compensate each employee for all disabilities associated with
work within the scope of the Agreement and shall be paid in
lieu of allowances (1) to (16) inclusive prescribed in Clause
18.—Special Rates and Provisions of the Electrical Contract-
ing Industry Award No. R22 of 1978.

(ii) The site disability allowance shall be $2.50 for each hour
worked.

7.—LOCAL LIVING ALLOWANCE
For those employees engaged locally, a local living payment

of $230.00 per completed week of service is payable subject
to the following conditions—

* Employees are required to produce evidence of lo-
cal residency to the satisfaction of the employer.

* This payment does not apply to employees who re-
ceive from their employer accommodation expenses
in lieu of full board and lodging, i.e. Living Away
From Home Allowance.

* This payment is forfeited on a pro-rata basis in re-
spect of any week in which the employee engages in
any form of industrial action or is absent from work
without authorisation.

* This payment is not payable on annual leave except
where the employee satisfies the employer that the
employee is still incurring costs within the area whilst
on annual leave.

* This payment comes into effect from the first full
pay period commencing after 1 November 1996.

8.—REST AND RECREATION
(a) Distant employees who qualify for rest and recreation

leave in accordance with Clause 21.- Distant Work of the Elec-
trical Contracting Industry Award R22 of 1978 shall have the
period of continuous service on site reduced to 10 weeks in
lieu of the Award prescription before being entitled to the leave.
Time off and payment is in accordance with the
abovementioned Award provision.

(b) Where the method of working the 38 hour week is such
that a Rostered Day Off (RDO) accrues every 20th day, the
RDO shall be paid for and taken concurrently with the period
of R & R leave.

(c) Any period of employment in respect of which an em-
ployee has an authorised absence shall not count towards
determining the employees rights to travel and leave under
this subclause.

9.—ESSENTIAL WORKS PROCEDURE
Employees are committed to ensuring that there is an unin-

terrupted and continuous supply of labour when the respondents
are carrying out the following works—

* shutdowns; and
* emergency services

Once these works have commenced, provided it is safe to
do so.

10.—SAFETY AND SECURITY PROCEDURES
(a) The employee shall comply with all safety regulations

determined by the employer and/or BHP Iron Ore.
(b) An employee covered by this Order shall display or pro-

duce on request any form of personal identification issued for
that purpose by the employer.

(c) Any employee who breaches safety or security regula-
tions may be deemed to be guilty of misconduct.

11.—DRUG AND ALCOHOL POLICY
When completed, each employee and the Union shall com-

mit to the immediate implementation of the Drug and Alcohol
Policy which is currently being developed by agreement be-
tween BHPIO and its employees.

12.—DISPUTE SETTLEMENT PROCEDURE
In such an event that there arises any question, dispute or

difficulty pertaining to this Agreement, it shall be processed
in accordance with Clause 27—of the Electrical Contracting
Industry Award No. R22 of 1978.

13.—LIVING AWAY FROM HOME ALLOWANCE
(1) Where an employee is engaged or selected or advised by

an employer to proceed to construction work at such a dis-
tance that he cannot return to his home each night and the
employee does so, the employer shall provide the employee
with suitable board and lodging or shall pay the expenses rea-
sonably incurred by the employee for board and lodging.
Expenses reasonably incurred by the employee for board and
lodging shall equate to three hundred and sixty four dollars
($364.00) per week for the duration of this Agreement.

(2) The provisions of subclause (1) of this clause does not
apply with respect to any period during which the employee is
absent from work without reasonable excuse and in such case,
where the board and lodging is supplied by the employer, he
may deduct from monies owing or which may become owing
to the employee an amount equivalent to the value of that board
and lodging for the period of absence.

14.—SIGNATORIES
Signed for and on behalf of Cervantes Electrics Pty Ltd
(indecipherable) Miguel Cervantes 7/5/97
Signature Name of person Date

authorised to sign (print)

(indecipherable) D. Coker 7/5/97
Witness Signature Title (print) Date

The Common Seal of Communications, )
Electrical, Electronic Energy, Information,)
Postal, Plumbing & Allied Workers )Common Seal
Union, Engineering & Electrical Division,)
Western Australian Branch was hereunto )
affixed in the presence of—

C. Young Ind. Advocate 1/5/97
Signature Title (print Date

E. Seedler Clerk 1/5/97
Witness Signature Title (print) Date

CITY OF MELVILLE MECHANICAL WORKSHOP
ENTERPRISE AGREEMENT 1997.

No. AG 260 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

City of Melville

and

The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers—Western Australian

Branch.

No. AG 260 of 1997.

City of Melville Mechanical Workshop Enterprise
Agreement 1997.

5 November 1997.

Order.
HAVING heard Mr M.D. FitzGerald on behalf of the Appli-
cant and Mr G.C. Sturman as agent for the Respondent, and
by consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

THAT the agreement made between the parties in the
terms of the following schedule and lodged in the Com-
mission on the 1st day of October, 1997 entitled City of
Melville Mechanical Workshop Enterprise Agreement
1997 be registered as an industrial agreement and replaces
No. AG 7 of 1993 entitled City of Melville (Mechanical
Workshop) Enterprise Agreement 1992.

(Sgd.) G.L. FIELDING,
[L.S.] Senior Commissioner.
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1.—TITLE
This agreement shall be known as the City of Melville Me-

chanical Workshop Enterprise Agreement 1997.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Parties Bound
4. Relationship to Award
5. Operative date and Renewal of Agreement
6. Aims of agreement
7. Performance Standards and Measurements
8. Wages
9. Apprentices

10. No Extra Claims
11. Hours of Work
12. Competitive Tendering
13. Training and development
14. Occupational Safety and Health
15. Employee absences
16. Family leave
17. Dispute Settlement Procedure
18. Signatories to Agreement

3.—PARTIES BOUND
3.1 This agreement shall apply to and be binding on the

employer, the City of Melville, the Automotive, Food, Met-
als, Engineering, Printing and Kindred Industries Union of
Workers,—Western Australian Branch and approximately 6
employees of the City of Melville employed in the Mechani-
cal Workshop in classifications set out in the Metal Trades
(General) Award No. 13 of 1965, as amended from time to
time.

3.2 See Clause 9 regarding Apprentices.

4.—RELATIONSHIP TO AWARD
4.1 This agreement shall be read wholly in conjunction with

the Metal Trades (General) Award No. 13 of 1965 with re-
spect to employees covered by that Award, provided that where
there are any inconsistencies this Agreement shall prevail to
the extent of such inconsistency.

5.—OPERATIVE DATE AND RENEWAL OF
AGREEMENT

5.1 This agreement shall take effect from the first pay pe-
riod commencing on or after 1 September 1997 and remain in
force until 1 September 1999 or until replaced by another agree-
ment or if either party withdraws from the agreement after
expiry in accordance with the Industrial Relations Act
(1979)(WA), as amended.

5.2 It is agreed that six months prior to its expiry, discus-
sions will commence between the parties to determine an
appropriate course of action for renewal of this Agreement.

6.—AIMS OF AGREEMENT
The objectives of this Agreement are to build on the success

of the first Enterprise Agreement, registered in 1993, and in-
clude—

6.1 The parties are committed to achieving continued
productivity improvement. A set of Performance in-
dicators are used to measure and track these
improvements.

6.2 Implementation of workplace policies for more flex-
ible working arrangements to improve efficiency,
productivity, and job satisfaction.

6.3 To have a nine day fortnight for employees exclud-
ing apprentices and to share in the savings that this
new arrangement has created.

6.4 To have no restrictions or demarcations between func-
tions whatever provided the staff are qualified, trained
and capable of performing functions outside their nor-
mal range of duties. This will not exclude qualified
mechanics performing Mechanical Trades assistance
duties when required to do so..

6.5 The parties agree that modification and re-design of
various items of plant and equipment which has con-
tributed to a reduction in expenses for the City of
Melville will continue in the future.

6.6 A commitment to continual change in the areas of
new technology and equipment.

6.7 To actively participate and support in the implemen-
tation of a Quality Assurance programme to be
undertaken in the Mechanical Workshop.

7.—PERFORMANCE STANDARDS AND
MEASUREMENTS

7.1 The parties recognise that long term productivity im-
provements are essential to achieve mutual objectives.

7.2 At all times emphasis will be placed on the quality, pro-
ductivity and efficiency of work output.

7.3 It is recognised by the parties that the following per-
formance indicators will assist in measuring performance in
achieving productivity gains—
Performance Indicator Standard Target
Customer Satisfaction Biannual surveys Very Good
Timeliness of Automotive Industry Same as
Scheduled Maintenance Standards Automotive

Industry Stds
Preventative Maintenance Use of current figures Increase by
Hours 25%
% availability of major Use of current figures Minimum of
plant by category 97%

Performance Indicator Standard Target
Safety performance— Use of current figures Reduction in
Lost time injury Lost Time

Injury rate
Allocation of idle time Establish measuring Reduction

tool
Work errors Establish measuring Reduction of

tool work errors
Other measures as Yet to be determined Yet to be
determined in conjunction determined
with the workforce

NB: The establishment of measurement tools for the above
Performance Indicators will be completed and agreed upon
between Management and the workforce within two months
of the date of this agreement coming into force.

7.4 In addition, Benchmarking exercises will be undertaken
to make comparisons in relation to quality and efficiency with
other Local Government Authorities and Private Industry.
These will be done in conjunction with the workforce.

8.—WAGES
8.1 Wage schedule—

$/per week $/per week $/per week
POSITION New Base rate 1/9/97 1/9/98
Current employees
as at 1/9/97
Leading Hand- 537.46 608.56 619.31

Mechanic(5 years
service)

Mechanic(less than 519.96 565.36 575.76
1 years service)

Mechanic (at least 519.96 570.36 580.76
1 years service)

Mechanic (5 years 519.96 590.36 600.76
service or more)

Trades Assistant 424.66 487.49 495.98
(5 years service or more)
Employees commencing after 1/9/97 ( ie Service Pay no longer
applies )
Mechanic 519.96 565.36 575.76
Trades 415.96 462.49 470.98

Assistant

8.2 These wages (as fully outlined in the attached Wage
Schedule—Appendix 1) are in lieu of the Metal Trades (Gen-
eral) Award No. 13 of 1965.

8.3 The Base Rate will include the Award Base Rate (in-
cluding Supplementary Payment, Previous Safety Net
Adjustments), Tool Allowance, Confined Space Allowance,
and Dirt Allowance. This base rate will be used to calculate
overtime payments and annual leave loading.

8.4 The Enterprise Allowance of 5%, as previously agreed
in the Enterprise Agreement 1993 has been incorporated into
this agreement.
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8.5 This agreement will recognise that the current savings
and previous savings amount to an increase of 9% of the Base
Rate (including Supplementary Payment, and previous Safety
Net Adjustments), Tool Allowance, Confined Space Allow-
ance and Dirt Allowance. This increase will be used to calculate
ordinary hours of work plus periods of annual leave.

8.6 This philosophy of Service Pay is being phased out, there-
fore employees commencing after the 1 September 1997 will
not receive any Service Pay allowance. Current employees
will continue to enjoy the Service Pay they currently receive,
however this will not increase with further years of service.
Employees who have been with the City of Melville for less
than one year as at September 1 1997, will not be eligible to
receive any Service Pay.

8.7 To be eligible to receive a 2% wage increase after 12
months, employees need to have met or exceeded a minimum
of 70% of the targets outlined in the Performance Indicators.
The most critical Performance Indicators to achieve are Cus-
tomer Satisfaction and Preventative Maintenance. Other
Performance Indicators (not the associated targets) outlined in
clause 7.3 may be amended by agreement with the workforce
over the life of this agreement if more appropriate or useful
ones are found.

8.8 Leading Hand Allowances will be paid in accordance
with the provisions of the Metal Trades (General) Award No.
13 of 1965.

8.9 It is agreed that the current assessment of the savings
allowance (4% additional) adopted in this agreement shall be
back paid to the commencement of the nine day fortnight trial
as long as this Agreement is in place by 1 September 1997.
Those people who are no longer employed by the City of
Melville as at 1 September 1997 will not be eligible for back
pay.

8.10 The Bonus Payment Scheme will continue to operate
in its current form and be additional to this agreement.

9.—APPRENTICES
9.1 This agreement shall apply in part to the Apprentices

employed in the Mechanical Workshop. Due to study com-
mitments, the Apprentices will not join the 9 day fortnight
scheme but will instead continue working the standard hours
of work.

9.2 Apprentices are eligible for the 2% Savings Allowance
available at 1/9/98 due to their contribution towards achieving
the outlined Performance Indicators in Clause 7 of this Agree-
ment.

10.—NO EXTRA CLAIMS
10.1 The parties agree that for the duration of this Agree-

ment they will not pursue any extra claims including any Safety
Net increases.

10.2 The terms of this Agreement shall not be used to progress
or obtain similar arrangements or benefits in any other
workplace.

11.—HOURS OF WORK
11.1 The ordinary hours of work will be seventy six (76) per

fortnight worked on any nine (9) days Monday to Friday be-
tween the hours of 7.00am and 6.00pm. The ordinary hours
shall be 7.6 consecutive hours on any day.

11.2 Rostered days off will be arranged on a rotational ba-
sis, being Monday, Wednesday, and Friday. Employees are
able to change their Roster Day Off by mutual agreement with
other employees. This can be done without the need for any
administration or the involvement (unless required) of the Me-
chanical Co-ordinator/Manager.

11.3 Any overtime will be paid in accordance with award
provisions and using the base rate contained in this agreement.

11.4 In order to ensure that Performance Indicators are be-
ing met or exceeded, it may be necessary to review the spread
of hours being worked. Any proposals would be negotiated in
conjunction with the workforce, or may be initiated by the
workforce.

12.—COMPETITIVE TENDERING
12.1 In response to current Local Government policies and

Federal Government funding cut-backs, the parties recognise
that competitive tendering is an increasingly prominent fea-
ture of strategic Local Government Management.

12.2 The parties acknowledge that competitive tendering will
affect the way in which services are delivered to the commu-
nity.

12.3 In order to maintain security of tenure, the parties agree
that work practices, machinery and training must reflect com-
munity and private enterprise standards capable of allowing
successful competitive ‘in-house’ tendering.

12.4 The Mechanical Maintenance Workshop will begin to
actively participate in the competitive tendering process by
developing strategies in staff development and best practices
to underpin competitiveness in an open market place for Coun-
cil’s workforce, providing the most efficient and effective
services to ratepayers.

13.—TRAINING AND DEVELOPMENT
13.1 The parties are committed to the development of skills

and expertise relevant to the functions of the Mechanical Work-
shop. Any training and development undertaken may be on
the basis of workplace learning or through established train-
ing courses.

13.2 Individual training needs are identified on a yearly ba-
sis during the Bonus Payment Scheme meeting with the
Manager/Co-ordinator of the Mechanical Workshop.

13.3 The Corporate Training Plan is reviewed on an annual
basis and its aim is to address organisational training require-
ments. Training needs identified in this plan will be
co-ordinated in conjunction with the Mechanical Co-ordinator/
Supervisor and employees party to this agreement .

13.4 Any training and development will be undertaken in
accordance with the Training Policy and Training procedure.

14.—OCCUPATIONAL SAFETY AND HEALTH
14.1 The Western Australian Occupational Health, Safety

and Welfare Act 1984, as amended from time to time, shall
apply without limitation.

14.2 The parties to the agreement are committed to main-
taining and improving the Occupational Safety and Health
standards at the City of Melville through Hazard Identifica-
tion, Accident Prevention, participation in training initiatives,
participation in safety programmes and tool box meetings.

15.—EMPLOYEE ABSENCES
15.1 Any employee unable to present himself/herself for duty

shall notify the Supervisor as soon as possible, preferably be-
fore the commencement of the scheduled work starting time.

15.2 Employees shall be entitled to an aggregate of four pe-
riods of absence whether they be full or half days of sick leave
each year without the need to produce a medical certificate as
long as they have not exceeded five (5) days taken in the pre-
vious twelve (12) months, but any further sick leave will require
such a certificate.

15.3 The parties aim to reduce sick leave to an average of
five days or less (inclusive of family leave) in any year.

16.—FAMILY LEAVE
Use of Sick Leave—

16.1 Employees with responsibilities relating to members
of their immediate family who need care and sup-
port, shall be entitled to absence of up to 38 hours,
or five days, per year of their accrued sick leave en-
titlements to provide necessary care and support for
such person when they are ill.

16.2 If required, the employee shall establish by produc-
tion of a medical certificate or statutory declaration,
the illness of the person concerned.

16.3 Entitlement to the use of sick leave in accordance
with this clause is subject to the employee being re-
sponsible for the care of the person concerned; and
the person concerned being a member of the employ-
ee’s immediate family.

16.4 The term immediate family includes—
— a spouse, including a former spouse, a de facto

spouse and a former de facto spouse, of the
employee.

— a ‘de facto’ spouse, in relation to a persons
means a person who lives with the employee
as a husband or wife on a bona fide domestic
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basis, although not legally married to the em-
ployee.

— a child or an adult child—including an adopted
child, step-child or an ex nuptial child—par-
ent, grandparent, grandchild or sibling of the
employee or spouse of the employee.

16.5 Wherever practicable the employee shall give the
employer notice, prior to the absence, of intention to
take leave, the name of the person requiring care and
his/her relationship to the employee, the reasons for
taking such leave and estimated length of absence.

16.6 If it is not practicable for the employee to give such
prior notice, he/she shall notify the employer by tel-
ephone of such absence at the first opportunity on
the first day of the absence.

Unpaid leave for family purposes
16.7 Unpaid leave for family purposes will be considered

by the employer on a case by case basis in conjunc-
tion with the relevant employee.

16.8 Rights to annual leave, long service leave and sick
leave will not accrue during any period of unpaid
leave.

Annual Leave—
16.9 Notwithstanding the provisions of this clause, with

the consent of the employer, an employee may elect
to take annual leave in single day periods, not ex-
ceeding five days in any calendar year, at a time or
times mutually agreed upon.

Make up time
16.10For a period taken off during ordinary hours an em-

ployee may, with the consent of the employer, elect to work
‘make up time’ whereby he/she works those hours at a later
time within the spread of ordinary hours prescribed by the
Metal Trades (General) Award No. 13 of 1965.

17.—DISPUTE SETTLEMENT PROCEDURE
17.1 Any dispute arising from implementation of this Agree-

ment shall be dealt with in accordance with the procedures
prescribed by Clause 36.- Avoidance of Industrial Disputes in
the Metal Trades (General) Award No. 13 of 1965.

18.—SIGNATORIES TO AGREEMENT
Signed for and on behalf of the City of Melville
John McNally (signed) CITY OF MELVILLE SEAL
Dated: 3/9/97
Signed for and on behalf of the Automotive, Food,
Metals, Engineering, Printing and Kindred
Industries Union of Worker—Western Australian Branch

(“AMWU”)
(indecipherable) COMMON SEAL
Dated: 9/8/97

Wage Calculations Leading Any Mechanic Mechanic Any Trades Trades
Hand/ Mechanic with one with five assistant assistant

Mechanic with less year years Employed with five
with five than one service pay service pay after 1/9/97 years

years year (no service service
service pay service pay pay)

(C8) (C8) (C8) (C8) (C12) (C12)

Base wage rate $482.90 $482.90 $482.90 $482.90 $388.60 $388.60
Tool allowance $9.70 $9.70 $9.70 $9.70 $8.70
Confined space

allowance $12.54 $12.54 $12.54 $12.54 $12.54 $12.54
Dirt allowance $14.82 $14.82 $14.82 $14.82 $14.82 $14.82
Leading hand

rate $17.50
Sub-total, New

Base Rate $537.46 $519.96 $519.96 $519.96 $415.96 $424.66
Service

allowance $25.00 $5.00 $25.00 $25.00
Proposed 9%

increase $48.37 $46.80 $46.80 $46.80 $37.44 $38.22
Total Weekly

Rate, 1/9/97 $610.83 $566.76 $571.76 $591.76 $453.40 $487.88
2% increase

1/9/98 $10.75 $10.40 $10.40 $10.40 $8.49 $8.49

Total Weekly
Rate, 1/9/98 $621.58 $577.166 $582.16 $602.16 $461.89 $496.37

COLOURPRESS (ENTERPRISE BARGAINING)
AGREEMENT 1997.
No. AG 200 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

ColourPress Pty Ltd

and

The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers—Western Australian

Branch and Another.

No. AG 200 of 1997.

ColourPress (Enterprise Bargaining) Agreement 1997.

CHIEF COMMISSIONER W.S. COLEMAN.

31 October 1997.

Order.
HAVING heard Mr R. Joyce and with him Ms J. Hadida on
behalf of the Applicant and Mr G. Sturman on behalf of The
Automotive, Food, Metals, Engineering, Printing and Kindred
Industries Union of Workers—Western Australian Branch and
Mr J. Fiala on behalf of The Communications, Electrical, Elec-
tronic, Energy, Information, Postal, Plumbing and Allied
Workers’ Union of Australia, Engineering & Electrical Divi-
sion (West Australian Branch) and by consent, the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—

THAT the ColourPress (Enterprise Bargaining) Agree-
ment 1997 be registered in accordance with the following
Schedule and shall have effect from the beginning of the
first pay period commencing on or after the 9th day of
October 1997.

(Sgd.) W.S. COLEMAN,
[L.S.] Chief Commissioner.

Schedule.

1.—TITLE
This Agreement shall be referred to as the ColourPress (En-

terprise Bargaining) Agreement 1997.

2.—ARRANGEMENT
 1. Title
 2. Arrangement
 3. Application of Agreement
 4. Parties bound
 5. Date and operation
 6. Number of employees bound
 7. Single bargaining unit
 8. Avoidance of industrial disputes
 9. National standards
10. Relationship to parent award and previous enterprise

bargaining agreements
11. Agreed aim of this Agreement
12. Wage increases
13. Leading hand payment
14. Pro rata long service leave
15. Responsibility payment increases
16. Electrical licence allowance increases
17. All other award allowances

Attachment A

3.—APPLICATION OF AGREEMENT
This Agreement shall apply to ColourPress Pty Ltd in re-

spect of all employees who are engaged in any of the
occupations, industries or callings specified in Electrical, En-
gineering and Building Trades (West Australian Newspapers)
Award 1988.

4.—PARTIES BOUND
— ColourPress Pty Ltd

Corner Swansea & Forward Streets, East Victoria Park,
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— The Automotive, Food, Metals & Engineering, Print-
ing & Kindred Industries Union, Western Australian
Region
1111 Hay Street, West Perth, and

— The Communications, Electrical, Electronic, Energy,
Information, Postal,
Plumbing and Allied Workers’ Union of Australia—
Engineering & Electrical Division—West Australian
Branch
401-403 Oxford Street, Mt. Hawthorn.

5.—DATE AND OPERATION
This Agreement shall operate from the beginning of the first

pay period commencing on or after 1 April 1997 and shall
remain in force for a period of three years until

31 March 2000. Discussions between the company and the
employees will commence not later than three (3) months be-
fore the expiry date of this Agreement.

This Agreement shall not be cancelled or varied unless agreed
to by the parties.

6.—NUMBER OF EMPLOYEES BOUND
5 employees are bound by this Agreement.

7.—SINGLE BARGAINING UNIT
A single bargaining unit has been created in accordance with

the State Wage Case Principles. This unit, on behalf of their
members, negotiated this Agreement with the company.

8.—AVOIDANCE OF INDUSTRIAL DISPUTES
The parties to this Agreement are committed to observing

the Electrical Engineering and Building Trades (West Aus-
tralian Newspapers) Award 1988, dispute settlement procedures
in respect to any questions, difficulties or disputes arising un-
der this Agreement.

9.—NATIONAL STANDARDS
This Agreement shall not operate so as to cause any em-

ployee to suffer a reduction in ordinary time earnings, or in
Commission recognised national standards such as standard
hours of work, annual leave or long service leave.

10.—RELATIONSHIP TO PARENT AWARD
This Agreement shall be read and interpreted wholly in con-

junction with the Electrical Engineering and Building Trades
(West Australian Newspapers) Award 1988. Where there is
any inconsistency between this Agreement and the said parent
award, this Agreement shall prevail to the extent of any incon-
sistency.

Both the company and its employees have shared mutual
benefits arising from the previous agreement—ColourPress
Enterprise Bargaining Agreement 1995 AG 12 of 1996. To
ensure the parties still share the benefits from this previous
agreement it has been agreed to incorporate the provision of
Attachment “A” from AG 12 of 1996 into this Agreement.

11.—AGREED AIM OF THIS AGREEMENT
The aim of this Agreement is to continue to consolidate the

shared benefits that the parties have gained from the previous
enterprise bargain. For this reason the wage increases provided
for under this Agreement are provided on the basis that the
parties are prepared to continue to make real and demonstra-
ble changes in both attitudes and the way in which work is
performed to facilitate further improvements in productivity
and efficiency. These changes will enable the company to
achieve a fuller and more productive utilisation of its resources
in the future.

12.—WAGE INCREASES
ColourPress has decided to increase wages for the follow-

ing reasons—
1 The parties have agreed that—

— ColourPress operates in its own right as an in-
dependent business unit of
West Australian Newspapers Limited.

— ColourPress operates in a competitive envi-
ronment and must continue to remain an
efficient and competitive printer in order to
retain and attract customers.

— It is not possible or appropriate to directly com-
pare the work performed by these employees
with the work performed by maintenance em-
ployees at Herdsman. Consequently, the wage
rates paid at ColourPress will not be linked to
the wage rates paid at Herdsman.

— This wage increase is in recognition of all du-
ties, tasks and responsibilities performed by
these employees.

2 The final increase of $30.00 is dependant on the em-
ployees successfully completing the following
modules by 1 September 1999—
For mechanical employees

— Pneumatics I—NM31, and Pneumatics II—
NM60, and

— Hydraulics I—NM32, and Hydraulics II—
NM57.

For electrical employees
— Programmable Controllers I—NE 49, and

Programmable Controllers II—NE50.
ColourPress will pay for TAFE fees and books.
ColourPress will organise dates and times when em-
ployees will attend TAFE. Employees will be paid
for attending TAFE during their rostered hours, how-
ever employees will not be paid for attending TAFE
outside their rostered hours.
The parties have agreed that an employees who has
been independently assessed to have acquired skills
contained in a module will not be required to do that
module.
Any new employee who does not have the required
skills—ie Pneumatics I and II, and Hydraulics I and
II, or Programmable Controllers I and II, will be paid
the rate applicable up to 1 April 1999, and not re-
ceive the final payment until they possess the required
skills (as described). The training needs of the new
employee will be determined by the company on a
case by case basis.

Wage increases over the life of this Agreement will be as
follows—

For mechanical employees—C8
1 Apl 1 Sept 1 Apl 1 Sept 1 Apl 1 Sept
1997 1997 1998 1998 1999 1999
4% $15.00 4% $15.00 4% $30.00*
677.00 692.00 719.70 734.70 764.00 794.00

For electrical employees—C8
1 Apl 1 Sept 1 Apl 1 Sept 1 Apl 1 Sept
1997 1997 1998 1998 1999 1999
4% $8.10 4% $8.00 4% $14.50*
704.90 713.00 741.50 749.50 779.50 794.00

* Employees will only be paid this final payment if they
have successfully completed the required training by 1 Sep-
tember 1999. For mechanical employees the required training
is Pneumatics I and II, and Hydraulics I and II. For electrical
employees the required training is Programmable Controllers
I and II.

These increases shall not be absorbed into any overaward
payments.

13.—LEADING HAND PAYMENT
a The Leading Hand shall be paid a responsibility

payment of $90.00 per week.
b An employee appointed to perform the duties of

Leading Hand, must perform those duties for not less
than one week to become eligible to be paid the
responsibility payment of $90.00.

14.—PRO RATA LONG SERVICE LEAVE
An employee, after completing ten continuous years of serv-

ice, will be able to request to take 8.6 weeks pro rata long
service. Each period of long service leave must be for at least
one week. The company will consider each request to ensure
that granting leave at that time will not adversely affect pro-
duction. The company will not unreasonably deny an
employee’s request for leave.
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All other provisions of the West Australian Long Service
Leave Order 1958 will apply.

15.—RESPONSIBILITY PAYMENT INCREASES
The Responsibility Payment of the Electrical, Engineering

& Building Trades (West Australian Newspapers) Award—
Schedule 1(3) will be increased as follows—

(3)(a) $7.10 and (3)(b) $13.80 from the first pay period
on or after 1 April 1997;

(3)(a) $7.40 and (3)(b) $14.40 from the first pay period
on or after 1 April 1998; and (3)(a) $7.70 and (3)(b) $15.00
from the first pay period on or after 1 April 1999.

16.—ELECTRICAL LICENCE ALLOWANCE
INCREASES

The Electrical Licence Allowance of the Electrical, Engi-
neering & Building Trades (West Australian Newspapers)
Award—Schedule 1(5) will be increased as follows—

$15.70 from the first pay period on or after 1 April 1997;
$16.30 from the first pay period on or after 1 April 1998;

and
$17.00 from the first pay period on or after 1 April 1999.

17.—ALL OTHER AWARD ALLOWANCES
All other award allowances in the Electrical, Engineering

and Building Trades (West Australian Newspapers Limited)
Award 1988, will be reviewed on 1 July each year in accord-
ance with the current State Wage Case Principles.

Mr G. Shurman 20.08.97
On behalf of ColourPress Pty Ltd date
Mr G. Bucknall Common Seal 20.08.97
On behalf of The Automotive, Food, date

Metals and Engineering, Printing and
Kindred Industries Union

(West Australian Region)
Mr J. D. Fiala Common Seal 20.08.97
On behalf of The Communications, date

Electrical, Electronic, Energy, Information,
Postal, Plumbing and Allied Workers’ Union
of Australia, Engineering & Electrical Division
(West Australian Branch).

ATTACHMENT “A”

1.—CONTINUAL PROCESS/PERFORMANCE
IMPROVEMENT

1.1 All electrical and mechanical trades employees agree to
continue to work together with management on Continual Proc-
ess/Performance Improvement through the elimination, where
achievable, of all non-value added wastes with creative in-
volvement of all employees. In achieving this, these employees
will work with management to identify barriers to improved
productivity and implement proposed solutions.

The concept of continual improvement within ColourPress
Pty Ltd involves commitment by all parties to several princi-
ples as follows—

— Striving to find what our customers requirements are
and the effect our services have on them and acting
on the information.

— Listening to the customer.
— Building customer requirements into the design of

new products, services or processes.
— Pleasing the customer by providing services and

products better than their expectations.
— Seeking to anticipate and lead customers expecta-

tions.
— Holding to long term aims in the face of short term

crisis.
— Demonstrating enthusiasm for a new way of manag-

ing.
— Demonstrating best practices.
— Leading the improvement process and making it ir-

reversible.
— Systematically involving everyone through team-

work.

— Ensuring communication is open, effective and two-
way.

— Making decisions only after striving for the widest
possible consensus.

— Providing the people who work for ColourPress Pty
Ltd with the necessary training to carry out their re-
sponsibilities.

— Making decisions on the basis of knowledge not
hunch or myth.

— Using a discipline and process to solve problems and
improve quality.

— Endeavouring to find the root causes of issues.
— Ensuring that all employees understand their respon-

sibilities, how to measure their effectiveness and how
to target improvement.

— Collecting data that is informative and interpreting
it correctly.

— Demonstrating the understanding of variability in ac-
tions and decisions.

— Providing internal customers with the service you
would like to receive yourself.

— Volunteering to participate in cross functional im-
provement activities.

— Emphasising the process of achieving results more
than the end results themselves.

— Ensuring that the process you have responsibility for
are mapped, controlled and constantly improved.

— Involving external suppliers as partners in the qual-
ity improvement process.

— Treating mistakes and problems as opportunities to
learn and improve.

— Spending time planning for improvement and build-
ing in quality loss prevention.

— Constantly challenging the status quo and striving
for better ways of doing things.

— Being involved in constantly improving and main-
taining safe working conditions for all who work at
and visit our workplace.

2.—PROBLEM SOLVING
That the Consultative Committee help determine a proce-

dure for domestic problem solving. This will apply to any
problem with the spoilage of work, machinery damage and
the production of work and appropriate deadlines.

3.—OTHER ISSUES
That the Consultative Committee will address other issues

by developing performance indicators to assess any further
increases which will include but not be limited to attendance,
wastage, lost time injuries, customer returns and production
efficiencies.

4.—QUALITY MANAGEMENT
The parties commit themselves to the requirements of re-

vised total quality management systems introduced to maximise
quality control and streamline stock control, work flow and
plant maintenance procedures.

5.—PRODUCTION ERRORS
It is agreed that every endeavour for real and sustained

progress will be made during the life of this Agreement to
minimise production error rates. The Consultative Committee
will monitor and review the productivity impact of errors on a
quarterly basis.
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DAIRY INDUSTRY AUTHORITY OF WESTERN
AUSTRALIA ENTERPRISE AGREEMENT 1997.

No. PSAAG 10 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Civil Service Association of Western Australia
Incorporated

and

Dairy Industry Authority.

No. PSAAG 10 of 1997.

COMMISSIONER J F GREGOR.

13 October 1997.

Order.

REGISTRATION OF AN INDUSTRIAL AGREEMENT
No. PSAAG 10 OF 1997.

HAVING heard Ms S Newby on behalf of the first named
party and Mr B Patterson on behalf of the second named party,
and by consent, the Commission, pursuant to the powers con-
ferred on it under the Industrial Relations Act, 1979, hereby
orders—

THAT the document titled the Dairy Industry Author-
ity of Western Australia Enterprise Agreement 1997, filed
in the Commission on 16 September 1997, be and is hereby
registered as an Industrial Agreement.

(Sgd.) J.F. GREGOR,
[L.S.] Commissioner.

DAIRY INDUSTRY AUTHORITY OF WESTERN
AUSTRALIA ENTERPRISE AGREEMENT

1.—TITLE
This agreement shall be known as the “Dairy Industry Au-

thority of Western Australia Enterprise Agreement 1997”.

2.—ARRANGEMENT
 1. Title
 2. Arrangement
 3. Scope of the Agreement
 4. Number of Employees Covered
 5. Parties to the Agreement
 6. Definitions
 7. Parent Award
 8. Audit of 4% Second Tier and 1989 SEP
 9. Operation and Renewal
10. No Further Claim
11. Vision
12. Objectives
13. Accrued Entitlements
14. Salary Details
15. Implementation
16. Productivity Initiatives and Milestones
17. Contract of Service
18. Hours
19. Leave Entitlements

19.1 Long Service Leave
19.2 Sick Leave
19.3 Family Carers Leave
19.4 Annual Leave Loading
19.5 Short Leave
19.6 Bereavement Leave
19.7 Parental Leave

20. Public Holidays
21. Dispute Settlement Procedures
22. Human Resource Management Policy & Procedure

Statements
23. Notification, Relocation, Redeployment & Redun-

dancy
24. Future Issues for Negotiation
25. Signatories

Schedule A Salary Details

3.—SCOPE OF THE AGREEMENT
This Agreement shall apply to the Dairy Industry Authority

of Western Australia and its employees who are members of
or eligible to be members of the Civil Service Association of
WA ( Incorporated ).

4.—NUMBER OF EMPLOYEES COVERED
The number of employees covered by this Agreement upon

registration is nineteen ( 19 ).

5.—PARTIES TO THE AGREEMENT
The parties to this Agreement are the Dairy Industry Au-

thority of Western Australia and the Civil Service Association
of WA ( Incorporated ).

6.—DEFINITIONS
“Agreement” The Dairy Industry Authority of Western Aus-

tralia Enterprise Agreement 1997
“Authority” Means the Dairy Industry Authority of Western

Australia.
“Chief Executive Officer” CEO means the Manager, Dairy

Industry Authority of Western Australia.
“Commission” Means the Western Australian Industrial Re-

lations Commission.
“Employees” All employees covered by the scope of this

Agreement.
“Employer” Means the Dairy Industry Authority of Western

Australia.
“Family” Shall be the definition contained in the Equal Op-

portunity Act 1986. That is, a person who is related to the
employee by blood, marriage, affinity or adoption and includes
a person who is wholly or mainly dependent on, or is a mem-
ber of the household of, the employee.

“GOSAC Award” Government Officers’ Salaries, Allow-
ances and Conditions Award No. PSA A3 of 1989, and this
forms the Parent Award for this Agreement.

“Union” Refers to the Civil Service Association of WA (In-
corporated).

7.—PARENT AWARD
This Agreement shall be read and interpreted wholly in con-

junction with the provisions of the GOSAC Award, which apply
to parties to this Agreement. In any case of inconsistencies,
this Agreement shall prevail to the extent of the inconsisten-
cies.

8.—AUDIT OF 4% SECOND TIER AND 1989 SEP
The parties agree that matters arising from previous indus-

trial agreements or award changes emanating from the
“Restructuring and Efficiency Principle” of 1987, and the
Structural Efficiency Principles (SEP) of the 1988 and 1989
National and State Wage cases shall not be counted when con-
sidering the productivity benefits and salary improvements
arising from this Agreement.

A complete audit of structural efficiency initiatives since
the advent of the Restructuring and Efficiency Principles of
1987 has been completed and all parties confirm that none of
the previous initiatives form part of this Agreement.

9.—OPERATION AND RENEWAL
TERM OF AGREEMENT

a) This Agreement will become operative from the date of
registration with the Commission and shall operate for a pe-
riod of twenty-four (24) calendar months;

RENEWAL
a) At least six (6) months prior to the expiry of this Agree-

ment, the parties agree to commence discussions for the
development of a new Agreement; and

b) The pay quantum achieved as a result of this Agreement
will remain and form the new base pay rates for future Agree-
ments or continue to apply in the absence of a further
Agreement subject to the continuation of the conditions of this
Agreement.

10.—NO FURTHER CLAIM
The parties agree that for the duration of this Agreement

there will be no further salary increases sought except for those
granted under the terms of this Agreement.
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11.—VISION
The employer, employees and union are committed to achieve

the mission of the Authority, which is —
To satisfy the requirements under the Dairy Industry Act,
1973 (as amended) for the production, processing, trans-
port and consumption of Western Australian milk by —

• the control of the supply of market milk
• actively managing information and providing advice

to industry, and
• promoting the value and use of Western Australian

milk.
The Authority is also a primary source of information
and advice to the Minister for Primary Industry; Fisher-
ies on the dairy industry in Western Australia.

12.—OBJECTIVES
a) To provide a continuously improving quality of service to

all stakeholders, the parties are committed to the following
objectives —

• to ensure that the quality of milk and milk products
satisfies all standards;

• to ensure that the consumption of milk and / or milk
products is sustained or expanded, and

• to ensure that the information and services provided
by the Authority is valued by the industry.

b) To build on the clear commitment and talents of our em-
ployees by —

• ensuring they are appropriately skilled;
• ensuring they are appropriately trained; and
• ensuring they contribute as a team.

c) To develop and pursue our service to —
• ensure it is relevant to the Western Australian dairy

industry;
• ensure it is customer focused and pro-active;
• ensure it is based on current technology; and
• ensure it is timely and accurate for the industry.

d) To improve our industry relationships through excellent
communication with the industry.

e) To ensure a smooth relocation to Bunbury by —
• actively participating in the transition and planning

process as requested; and
• assisting management, current and new employees,

in any training and “hand-overs” required.
f) To participate in the Legislative Review process by —

• acknowledging that the review of the Dairy Industry
Act, 1973 (as amended), will require a thorough
analysis of the Authority’s current role and functions;
and

• ensuring that the Authority cooperates with this re-
view process.

13.—ACCRUED ENTITLEMENTS
Any entitlements accrued prior to the commencement of this

Agreement will be preserved and paid at the rate applicable in
Schedule A of this Agreement.

14.—SALARY DETAILS
a) The salary increases are as follows and are detailed in

Schedule A of this Agreement—
1. $50.00 per fortnight and then a 2.5% salary increase

payable together on registration;
2. 3% salary increase payable six (6) months from the

date of registration, subject to the achievement of
stage 1 productivity milestones as detailed in Clause
16,

3. 1% salary increase payable twelve (12) months from
the date of registration, subject to the achievement
of stage 2 productivity milestones as detailed in
Clause 16; and

4. 1% salary increase payable eighteen (18) months
from the date of registration, subject to the achieve-
ment of stage 3 productivity milestones as detailed
in Clause 16.

b) This agreement shall not operate so as to cause an em-
ployee to suffer a reduction in ordinary time earnings.

15.—IMPLEMENTATION
a) The parties will assess achievements in performance, pro-

ductivity and efficiency against the milestones detailed in
Clause 16 Productivity Initiatives and Milestones during the
term of this Agreement;

b) The parties agree to assess the achievements through a
Forum to monitor, review and have input into the process of
the implementation of the enterprise agreement. The forum
will actively share information and utilise consultative proc-
esses to identify corporate strategic issues affecting the business
operations of the Authority.

c) The parties to the forum will consist of senior manage-
ment, a union official and employee representative / s, to meet
on a regular basis as deemed necessary.

d) The Authority will ensure that adequate resources are al-
located to support the implementation of the initiatives outlined
in this Agreement in order to achieve the milestones within
the life of this Agreement

e) Employees will not be disadvantaged by other factors
outside the control of employees which impact directly on the
achievement of milestones outlined in the Agreement.

16.—PRODUCTIVITY INITIATIVES AND
MILESTONES

RELOCATION TO BUNBURY
Stage 1 — February 1998

• Provide options to enable staff to decide on their
course of action;

• Co-operate with management in establishing appro-
priate transition programs;

• Assist in the design of new Authority laboratory and
office facilities in Bunbury.

Stage 2 — August 1998
• Assist management, current and new employees, in

any training and “hand-over” of functions and roles.
Stage 3 — February 1999

• Assist in the physical relocation of the Authority’s
assets and in the resumption of Authority operations;

QUALITY ASSURANCE
On Registration — August 1997

• Install and implement quality analysis by Bactoscan
/ Combifoss;

• Implement a new system of payment for market milk
based on milk component levels.

Stage 1 — February 1998
• Implement an export inspection service in agreement

with Australian Quarantine Inspection Service
(AQIS).

Stage 2 — August 1998
• Integrate the farm milk quality system with the li-

censing / payment system;
• Assess and report on the grading system and inspec-

tion procedures for Dairy premises.

INFORMATION MANAGEMENT
On Registration — August 1997

• Completion of specifications for the redevelopment
of the licence / payment system;

• Completion of specifications for the connection to
the Internet and the development of the initial web
page site.

Stage 1 — February 1998
• Undertake the program building phase in the rede-

velopment of the license / payment system;
• Install the Internet and web page, monitor and up-

grade web page as required;
Assess and report on the redevelopment of the fi-
nancial management information system.

Stage 2 — August 1998
• Install and implement the license / payment system;
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• Install and implement the financial management in-
formation system.

PROMOTION
On Registration — August 1997

• Develop, produce and release nutritional guidelines
for the child care industry.

Stage 1 — February 1998
• Undertake a strategic review of the Authority’s pro-

motion and marketing function;
• Facilitate implementation of the nutrition guidelines

in the child care industry.
Stage 2 — August 1998

• Design and carry out a survey of customers to estab-
lish their requirements and ensure the Authority is
meeting industry expectations and the expansion of
services;

• Design and implement a work site promotion pro-
gram.

Stage 3 — February 1999
• Develop and implement an export market enhance-

ment program;
• Review the nutritional guidelines for the child care

industry.

STAFF DEVELOPMENT
On Registration — August 1997

• Participate in an external review of classification lev-
els for all staff; and
Implement recommendations of external review, as
approved by the Authority, as from the date of com-
pletion of the consultancy.

Stage 1 — February 1998
• Update current Job Description Forms reflecting the

changing role of all employees to include new and
expanded roles taken on to meet industry require-
ments;

Stage 3 — February 1999
• Introduce Annual Performance and Development Re-

views which on commencement will establish a
baseline assessment with each employee clearly de-
fining and agreeing to the objectives for the following
six (6) months including identifying training require-
ments and providing provision for continuous
monitoring and feedback of progress to employees.

LEGISLATIVE REVIEW
Stage 1 — February 1998

Commence preparation of the Authority’s submis-
sion to the review committee.

Stage 2 — August 1998
• Provide support and information to the review com-

mittee as requested;
• provide secretariat services to the review committee

as requested.

GENERAL
On Registration — August 1997

• Develop an industrial agreement which identifies the
past achievements of the Authority and its employ-
ees together with proposals for the future
development of the Authority.

Stage 2 — August 1998
• Set up an internal improvement committee to review

and improve work practices, monitor and recommend
changes to meet changing industry requirements and
look at ongoing change to improve productivity, ef-
ficiency and cost reduction.

17.—CONTRACT OF SERVICE
a) A three (3) month probationary period will apply to all

new permanent, part time and contract employees.

b) Performance monitoring
• on commencement of probation, officers will be pro-

vided with a written statement of performance
expectations; and

• during the three (3) month probation regular meet-
ings will be held to provide feedback and discuss
performance.

c) As soon as possible following the expiry of the period of
probation the employer shall—

• confirm the appointment; or
• extend the period of probation for up to three (3)

months; or
• allow the probationary employment to lapse.

d) In addition to the one (1) month’s notification for termi-
nation of employment, if the employee is over 45 years of age,
at the time the Employer gives notice to the Employee, with
not less than 2 years continuous service then the employee
shall be entitled to an additional one (1) week’s notice or pay-
ment in lieu of notice.

All other conditions are as per Clause 7—Contract of Serv-
ice of the GOSAC Award.

18.—HOURS
1) Employees will be required to work —

a) Seventy six (76) ordinary hours per fortnight.
b) One hundred and fifty two (152) ordinary hours per

four (4) week period.
c) Seven (7) hours thirty six (36) minutes per day, which

shall be the prescribed ordinary hours of duty for the
officer’s normal working day.

d) Thirty eight (38) ordinary hours per week.
e) The spread of ordinary hours shall be 6:00 am to

6:00 pm Monday to Friday.
All other conditions are as per Clause 16—Hours of the

GOSAC Award.
2) For the purposes of this Agreement, GOSAC Award Clause

9—Part-Time Employment, Clause 13—Payment of Salaries,
Clause 18—Overtime and Clause 22—Sick Leave shall be
read to reflect 38 ordinary working hours per week which shall
become the basis for all calculations.

19.—LEAVE ENTITLEMENTS
19.1 Long Service Leave

a) Employees will be entitled to accrued take Long Serv-
ice Leave in weekly portions.

b) This Agreement provides a once off opportunity for
eligible employees to make application for the con-
version of part of accrued Long Service Leave
entitlements to a cash payment. Subject to —

• Retention of a minimum of four (4) weeks
accrued long service leave, and

• Application and payment being available to
July 1, 1999 only.

All other conditions are as per Clause 21—Long Service
Leave of the GOSAC Award.

19.2 Sick Leave
The following provisions shall apply —

a) In the case of personal illness, injury or where there
is a need for an employee to visit a health profes-
sional, including a dentist, physiotherapist or
chiropractor, the Authority shall grant that employee
leave of absence in accordance with the provisions
contained in the GOSAC Award.

b) In the event of serious or exceptional circumstances,
the Authority retains the discretion to approve paid
sick leave beyond the above mentioned entitlements
following production of a certificate from a regis-
tered medical practitioner.

All other conditions are as per Clause 22—Sick Leave of
the GOSAC Award.

19.3 Family Carers Leave
Employees may use accrued sick leave up to a maximum of

thirty eight (38) hours per annum leave on full pay to provide
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care for an ill family member. This leave is not cumulative
and is subject to —

a) The employee being responsible for the care of the
family member concerned.

b) Where any application for leave pursuant to this
clause exceeds two (2) consecutive days the em-
ployee shall provide the Authority satisfactory
evidence of the need to provide care for the family
member concerned.

c) The employee shall, where practicable, give the em-
ployer prior notice of the intention to take leave,
details of their relationship to the person requiring
care, the reasons for taking such leave and the esti-
mated length of absence. In any event the particulars
required by the prior notice must be provided to the
Authority as soon as practicable, in default of which
there will be no entitlement to paid leave under this
clause.

19.4 Annual Leave Loading
Annual leave loading will no longer be paid at the time of

taking such annual leave but shall instead form part of the
fortnightly salary.

At the time of registration of this Agreement, annual leave
loading has been converted to an annual figure and forms part
of the base salary to which salary adjustments will be applied.

All other conditions relating to Annual Leave are as per
Clause 19—Annual Leave of the GOSAC Award.

19.5 Short Leave
The provisions of Clause 26. Short Leave of the GOSAC

Award shall no longer apply.
However in exceptional circumstances the Authority may

approve paid leave for an employee to deal with an emergency
situation.

19.6 Bereavement Leave
a) An employee is entitled to paid Bereavement Leave

of up to two ( 2 ) days on the death of one of the
following close family members —

• Spouse or De facto Spouse;
• Child or Step Child;
• Parent or Step Parent; or
• Any other person who, immediately before that

persons death, lived with the employee as a
member of the employees family.

b) The two ( 2 ) days need not be consecutive.
c) Bereavement Leave is not to be taken during a pe-

riod of any other kind of leave.
19.7 Parental / Adoption Leave

1. Definition
a) “Employee” for the purposes of this clause

includes full time, part time, permanent and
fixed term employees.

b) “Replacement Employee” is an employee spe-
cifically engaged to replace an employee
proceeding on parental / adoption leave.

2. Eligibility for Parental / Adoption Leave
a) An employee is entitled to a period of up to

fifty-two (52) weeks unpaid parental leave in
respect of the birth of a child to the employee
or the employee’s spouse / partner.

b) Where the employee applying for the leave is
the partner of a pregnant spouse one (1) week
unpaid leave may be taken at the birth of the
child.

c) An employee adopting a child under the age
of five (5) years shall be entitled to three (3)
weeks unpaid adoption leave at the placement
of the child and a further period of adoption
leave up to a maximum of fifty-two (52)
weeks.

d) An employee seeking to adopt a child shall be
entitled to two (2) days unpaid leave for the
employee to attend interviews or examination
required for the adoption procedure. Employ-
ees working or residing outside the Perth

metropolitan area are entitled to an additional
one (1) days unpaid leave. The employee may
take any paid leave in lieu of this leave.

e) Where both partners are employed by the Au-
thority the leave shall not be taken concurrently
except for

(1) One (1) week unpaid leave at the birth
of the child as specified in 2(b), or

(2) under special circumstances and with
the approval of the CEO.

3. Other Leave Entitlements
a) An employee proceeding on parental / adop-

tion leave may elect to utilise any accrued
annual leave or accrued long service leave for
the whole or part of the period of parental /
adoption leave or extend the period of paren-
tal / adoption leave with such leave, subject to
the CEO’s approval.

b) The period of the parental/adoption leave can
be extended with the leave detailed in 3(a) with
the approval of the CEO.

c) An employee on parental / adoption leave is
not entitled to paid sick leave.

d) Where the pregnancy of an employee termi-
nates other than by the birth of a living child
then the employee shall be entitled to such paid
sick leave or unpaid leave for a period certi-
fied as necessary by a registered medical
practitioner.

e) Where a pregnant employee not on parental
leave suffers illness related to the employee’s
pregnancy or is required to undergo a preg-
nancy related procedure the employee may
take any paid sick leave to which the employee
is entitled or such further unpaid leave for a
period certified as necessary by a registered
medical practitioner.

4. Notice and Variation
a) The employee shall give not less than ten (10)

weeks notice in writing to the Authority of the
date the employee proposes to commence pa-
rental leave stating the period of leave to be
taken.

b) An employee proceeding on parental leave
may elect to take a shorter period of parental
leave and may at any time during that period
of leave elect to reduce or extend the period
stated in the original application provided four
(4) weeks written notice is provided.

5. Transfer to Safe Job
a) Where illness or risks arising out of pregnancy

or hazards connected with the work assigned
to the employee make it inadvisable for the
employee to continue her present duties, the
duties shall be modified or the employee may
be transferred to a safe position at the same
classification until the commencement of ma-
ternity leave.

b) If the transfer to a safe positions not practica-
ble, the employee may take leave in accordance
with the award for such period as is certified
necessary by a registered medical practitioner.

6. Replacement Employee
a) Prior to engaging a replacement employee the

Authority shall provide written confirmation
to the person of the temporary nature of the
employment and the entitlements relating to
return to work of the employee on parental /
adoption leave.

7. Return to Work
a) An employee shall confirm the intention to

return to work by notice in writing to the Au-
thority not less than four (4) weeks prior to
the expiration of the period of parental / adop-
tion leave.
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b) An employee on return from parental / adop-
tion leave shall be entitled to the position which
the employee occupied immediately prior to
proceeding on parental / adoption leave. Where
an employee was transferred to a safe job pur-
suant to sub clause 5 hereof the employee is
entitled to return to the position occupied im-
mediately prior to the transfer.

c) An employee may return on a part—time ba-
sis to the same position occupied prior to the
commencement of leave or to a different posi-
tion at the same classification level on a
part—time basis in accordance with the Part
Time provisions of the GOSAC Award.

d) Where the position occupied by the employee
no longer exists the employee shall be enti-
tled to the position of the same classification
level with duties similar, where possible, to
that of the abolished position.

8. Effect of Leave on Employment Contract
a) Fixed Term Contract

• An employee employed for a fixed term
contract shall have the same entitlement
to parental / adoption leave, however
the period of leave granted shall not
extend beyond the term of that contract.

b) Continuous Service
• Absence on parental / adoption leave

shall not break the continuity of serv-
ice of an employee but shall not be
taken into account in calculating the
period of service for any purpose un-
der the GOSAC award or this
Agreement.

c) Termination of Employment
• An employee on parental / adoption

leave may terminate employment at any
time during the period of leave by writ-
ten notice in accordance with the
relevant award.

9. Adoption Leave
a) Subject to all other leave entitlements being

exhausted employees shall be entitled to ap-
ply for leave without pay following parental /
adoption leave to extend their leave by up to
two (2) years. Upon return to work employ-
ees shall be entitled to the same position or a
position equivalent in pay, conditions and sta-
tus as the one held prior to the commencement
of leave.

b) Any period of leave without pay must be ap-
plied for and approved in advance and will be
granted on a year by year basis. Where both
parents work for the Authority the total period
of leave without pay following parental / adop-
tion leave will not exceed two (2) years.

The provisions of Clause 23—Maternity Leave of
the GOSAC Award shall be replaced by 19.7—Pa-
rental Leave in this Agreement.

20.—PUBLIC HOLIDAYS
Subject to Clause 20, Public Holidays, of the GOSAC Award,

the two (2) additional Public Service Holidays for New Year
and Easter Tuesday will no longer apply.

Days in lieu of Public Service Holidays accrued prior to
registration of this Agreement shall be paid or taken.

21.—DISPUTE SETTLEMENT PROCEDURE
In the event of any question, dispute or difficulty arising

under this Agreement the following procedures shall apply and
the status quo will remain until the matter is resolved :

(a) The union representative and / or the employee(s)
concerned shall discuss the matters with the imme-
diate supervisor or employer’s representative, as
appropriate.

(b) If the matter is not resolved within five ( 5 ) working
days following the discussion in accordance with (a)
above the matter shall be referred by the union rep-
resentative and / or the employee(s) to the CEO, or
his / her nominee, for resolution.

(c) The parties to the dispute may individually or col-
lectively seek advice and assistance from any
appropriate organisation or person in an attempt to
resolve the matter.

(d) If the matter is not resolved within ten ( 10 ) work-
ing days following notification in (a) above it may
be referred by either party to the Commission.

In implementing the above procedure the following princi-
ples shall be applied —

(a) Decisions made are unbiased and are seen to be un-
biased.

(b) All parties to the dispute have the opportunity to put
their cases fully.

(c) Appropriate confidentiality is to be maintained.
(d) Employees will not be subject to any discrimination

as a result of using the dispute resolution procedure.

22.—HUMAN RESOURCE MANAGEMENT POLICY
AND PROCEDURE STATEMENTS

Human resource management policy and procedure state-
ments as detailed in the Authority’s Human Resource
Guidelines, will continue to apply to all staff members under
this Agreement.

23.—NOTIFICATION, RELOCATION,
REDEPLOYMENT AND REDUNDANCY

Where any action by the employer is likely to have a “sig-
nificant effect” on an employee or employees, the employer
will inform those affected and the CSA as soon as possible
after a decision to make the change has been made. “Signifi-
cant effect” includes, but is not limited to, restructuring,
changes in composition, operational size and skills required
of the staff member by the Authority, change of work location
and / or a need for retraining.

24.—FUTURE ISSUES FOR NEGOTIATION
During the life of this agreement the parties will continue to

address issues and reforms specifically aimed at increasing
productivity. The parties agree that these issues will form the
basis of future agreements.

25.—SIGNATORIES
The following are signatories to this Agreement.
...................signed................... DATE: 15/9/97
A.R. SCOTT, MANAGER, DAIRY INDUSTRY AUTHORITY

OF WESTERN AUSTRALIA
...................signed................... DATE: 15/9/97
J.S. WATTS, CHAIRMAN, DAIRY INDUSTRY AUTHORITY

OF WESTERN AUSTRALIA
...................signed................... DATE: 16/9/97
DAVE ROBINSON, SECRETARY, CIVIL SERVICE ASSOCIA-

TION OF WA ( INC ).

SCHEDULE A

SALARY DETAILS
LEVEL Annual Annual Annual Annual Annual

Salary Salary Salary Salary Salary
Prior To On 6 Months 12 Months 18 Months
Regist- Regist- from  From From
ration of ration of Regist- Regist- Regist-

Agreement Agreement ration of ration of ration of
+ $50 f/n + Agreement  Agreement  Agreement

( Base Salary ) 2.5% + 3% + 1% + 1%
Level 1 / U17 yrs 11 236 12 854 13 240 13 372 13 506

1 / 17 yrs 13 131 14 796 15 240 15 392 15 546
1 / 18 yrs 15 317 17 037 17 548 17 723 17 900
1 / 19 yrs 17 730 19 510 20 095 20 296 20 499
1 / 20 yrs 19 911 21 746 22 398 22 622 22 848
1.1 21 872 23 756 24 469 24 714 24 961
1.2 22 532 24 432 25 165 25 417 25 671
1.3 23 192 25 109 25 862 26 121 26 382
1.4 23 848 25 781 26 554 26 820 27 088
1.5 24 508 26 457 27 251 27 524 27 799
1.6 25 167 27 133 27 947 28 226 28 508
1.7 25 926 27 911 28 748 29 035 29 325
1.8 26 451 28 449 29 302 29 595 29 891
1.9 27 228 29 245 30 122 30 423 30 727

Level 2.1 28 157 30 198 31 104 31 415 31 729
2.2 28 869 30 927 31 855 32 174 32 496
2.3 29 618 31 695 32 646 32 972 33 302
2.4 30 410 32 507 33 482 33 817 34 155
2.5 31 238 33 356 34 357 34 701 35 048
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LEVEL Annual Annual Annual Annual Annual
Salary Salary Salary Salary Salary

Prior To On 6 Months 12 Months 18 Months
Regist- Regist- from  From From

ration of ration of Regist- Regist- Regist-
Agreement Agreement ration of ration of ration of

+ $50 f/n + Agreement  Agreement  Agreement
( Base Salary ) 2.5% + 3% + 1% + 1%

Level 3.1 32 376 34 522 35 558 35 914 36 273
3.2 33 262 35 430 36 493 36 858 37 227
3.3 34 177 36 368 37 459 37 834 38 212
3.4 35 115 37 330 38 450 38 835 39 223

Level 4.1 36 402 38 649 39 808 40 206 40 608
4.2 37 410 39 682 40 872 41 281 41 694
4.3 38 448 40 746 41 968 42 388 42 812

Level 5.1 40 447 42 795 44 079 44 520 44 965
5.2 41 797 44 179 45 504 45 959 46 419
5.3 43 201 45 618 46 987 47 457 47 932
5.4 44 657 47 110 48 523 49 008 49 498

Level 6.1 46 999 49 511 50 996 51 506 52 021
6.2 48 591 51 143 52 677 53 204 53 736
6.3 50 239 52 832 54 417 54 961 55 511
6.4 51 999 54 636 56 275 56 838 57 406

Level 7.1 54 663 57 366 59 087 59 678 60 275
7.2 56 505 59 254 61 032 61 642 62 258
7.3 58 509 61 308 63 147 63 778 64 416

Level 8.1 61 766 64 647 66 586 67 252 67 925
8.2 64 099 67 038 69 049 69 739 70 436
8.3 66 992 70 004 72 104 72 825 73 553

Level 9.1 70 605 73 707 75 918 76 677 77 444
9.2 73 046 76 209 78 495 79 280 80 073
9.3 75 830 79 063 81 435 82 249 83 071

Class 1 80 040 83 378 85 879 86 738 87 605
Class 2 84 250 87 693 90 324 91 227 92 139
Class 3 88 458 92 006 94 766 95 714 96 671
Class 4 92 668 96 321 99 211 100 203 101 205

EMAIL MAJOR APPLIANCE GROUP—OSBORNE
PARK SERVICE TECHNICIANS ENTERPRISE

AGREEMENT 1997.
No. AG 258 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers—Western Australian

Branch

and

Email Major Appliance Group.
No. AG 258 of 1997.

Email Major Appliance Group—Osborne Park Service
Technicians Enterprise Agreement 1997

28 October 1997.
Order.

HAVING heard Mr G.C. Sturman as agent for the Applicant
and Ms C. Natta as agent for the Respondent, and by consent,
the Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—

THAT the agreement made between the parties in the
terms of the following schedule and lodged in the Com-
mission on the 1st day of October, 1997 entitled Email
Major Appliance Group—Osborne Park Service Techni-
cians Enterprise Agreement 1997 be registered forthwith
as an industrial agreement.

(Sgd.) G. L. FIELDING,
[L.S.] Senior Commissioner.

Schedule.

1.—TITLE
This Agreement shall be known as the Email Limited Major

Appliance Group—Osborne Park Service Technicians Enter-
prise Agreement 1997.

2.—ARRANGEMENT
The Agreement is arranged as follows—

Clause No.
Application  3
Arrangement 2
Avoidance of Industrial Disputes 18
Bereavement Leave 22
Continuous improvement 20
Continuous Improvement—Service  9
Date & Period of Operation 5
Full Utilisation of Skills 13
Long Service Leave 15
Long Service Leave calculation scheduleAppendix “A”
No Extra Claims 17
Not to be used as a Precedent 19
Objectives 8
Parties Bound  4
Prevailing Business Environment 7
Previous enterprise agreements 11
Relationship to Parent Award  6
Renewal of Agreement 21
Service Operation 10
Superannuation 16
Title 1
Union Training Leave 12
Wages 14

3.—APPLICATION
This Agreement shall apply at the establishment of Email

Limited Major Appliance Group, 62 Guthrie Street Osborne
Park to all employees being, Service Technicians who are
bound by the terms of Metal Trades (General) Award No 13 of
1966 employed in the Service part of the business.

4.—PARTIES BOUND
The parties to this Agreement are—

(a) Email Limited Major Appliance Group;
(b) All employees of Field Service department, 62

Guthrie Street, Osborne Park whose terms and con-
ditions of employment are regulated by Metal Trades
(General) Award 1965 No 13 of 1966 employed as
Service Technicians, part of the business whether
members of the organisations of employees listed in
subclause (c) hereof or not.

(c) The organisation that represent the employees de-
fined in (b), namely: Automotive, Food, Metals,
Engineering, Printing and Kindred Industries Union
of Workers Western Australia Branch (AMWU)

(d) This agreement applies to three employees

5.—DATE AND PERIOD OF OPERATION
This Agreement shall operate from the beginning of the first

pay period to commence on or after the date of Certification
of this Agreement and shall remain in force for a period of two
years.

6.—RELATIONSHIP TO PARENT AWARD
This Agreement shall be read and interpreted wholly in con-

junction with the Metal Trades (General) Award 1965 no 13
of 1966 as it exists at the date of Certification (30/09/97) of
this agreement provided that where there is any inconsistency
between this Agreement and the Metal Trades (General) Award
1965 no 13 of 1966 this Agreement, shall take precedence to
the extent of the inconsistency.

7.—PREVAILING BUSINESS ENVIRONMENT
(i) The prevailing Australian economy has a significant bear-

ing on the Service activity.
(ii) Over the life of the agreement business conditions will

continue to be competitive which will mean there will be on-
going pressure for the Service area to achieve best practice
activities.

(iii) The benefits of productivity improvements must be di-
rected to meeting the business challenges which will contribute
to the long term interests of the Service Division of Email
Limited Major Appliance Group.
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Significant areas of change impacting on the division in-
clude;

(a) Product Design

The company continues to design and develop prod-
ucts which have performance and features which
meet and exceed customer expectations.

These new products are technically advanced, more
reliable and environmentally responsible.

(b) Information System

The company has not yet implemented many of the
modern communication systems to improve infor-
mation availability. A development program of new
systems will be progressively implemented.

Key elements include provision of technical data
(Quicktrak) and route planning software for field
staff.

(c) A single Email Limited Major Appliance Group Site.

It is the intention of the business when leases expire,
to operate the distribution, Sales and Service busi-
ness from a common site.

8.—OBJECTIVES

The company views as absolutely essential, the continuing
necessity for future increases to wages and benefits to be fully
funded through improvement activities and these activities will
substantially contribute to cost reduction of the business to
ensure the future of the Division.

It is the objective of the parties to the agreement to enhance
the viability of the division by implementing all facets of the
agreement together with a continuous improvement process
to meet the challenge of the prevailing business environment
in a cooperative manner.

Service and its employees can pursue and continue to im-
plement strategies which will significantly improve efficiency,
flexibility and productivity through the concepts of continu-
ous improvement.

9.—CONTINUOUS IMPROVEMENT

Service its employees and the Unions will continue the com-
mitment to the philosophy of continuous improvement and
will work together to remove all barriers which obstruct ef-
forts to advance improvements in Quality, Cost and Delivery
of Service to our customer base.

10.—SERVICE AND SPARES OPERATION

(i) Service Operation

Service its employees and the Unions will continue to be
committed to developing and implementing all processes and
methods which provide long term productivity and customer
satisfaction. This will be achieved by improvements through
the elimination of all kinds of waste.

The parties are committed to the implementation in the
workplace of continuous improvement activities to achieve
the objectives of this agreement. Those activities may include,
but are not limited to, the following examples—

(a) Commitment to extending hours of operation to meet
changing customer needs

(b) Multi-skilling and upskilling for employees with the
ability to take on upskilling activities. Training to be
provided by Email Ltd

(c) Elimination of waste and rework activities

(d) Work with contractors and consultants who are en-
gaged by the Division

(e) Problem solving on a joint basis

(f) Adoption of business performance monitoring sys-
tems

(g) Customer relations improvement techniques

(h) Perform any work as the Division may from time to
time reasonably require within the limits of the em-
ployee’s competence and safe work practices.

Specific areas are described in subclauses (ii).
(ii) Field
(a) Hours of work will be a maximum of 38 ordinary hours

per week and shall provide service as follows—
Peak periods (1st December—28th February) between
7.00 AM—5.00 PM,
Monday to Friday. A Saturday roster between 7.00 AM—
2.00 PM.

Each Technician to work 4 Saturdays between Janu-
ary 1st and 28th February. Roster to be created in
December

Technicians may swap with others of equivalent skills,
ensuring commitment to planned capacity is achieved.
Non-Peak periods (1st March —30th November) between
7.30 AM—4.00 PM, Monday to Friday and Saturday work
will continue to be on a voluntary basis.

(b) Technicians will achieve a minimum of 55% on job time
in any given month. For the first three months of this agree-
ment a weekly review will be held to remove any external
impediments

(c) Technicians will bank all cash, cheques and credit card
vouchers using approved direct deposit procedures. A half day
training course covering security will be attended by all tech-
nicians.

(d) All Technicians will attend training programs and tech-
nicians will be involved in preparing the evaluation to verify
their competence as part of the program.

(e) Technicians will attend base when required.

11.—PREVIOUS ENTERPRISE AGREEMENTS
Both parties agree to maintain commitments entered into in

previous agreements, except where specifically modified in
this agreement

12.—UNION TRAINING LEAVE
Shop Stewards can apply for paid training leave to attend

courses, subject to the following
(1) Request to be made in writing by the union stating

(a) Dates and duration of training
(b) Topics and content of training

(2) Operational Requirements are not compromised

13.—FULL UTILISATION OF SKILLS
The parties recognise that despite improved co-operation that

now exists from previous agreements, that further reductions
in demarcation are required to bring about more flexibility in
order to meet demands imposed by variables such as competi-
tion, economic constraints and legislatory requirements. Ability
to respond to such demands is imperative to the viability of
the Service and therefore the parties accept that resultant change
is an integral part of our culture.

Such change will be realised through greater team involve-
ment and management will be dedicated to implementing
change in a consultative and co-operative manner.

14.—WAGES
(i) Wages will be increased as follows for the employees

subject to this Agreement—
(a) 4.5% shall be payable from the beginning of the first

full pay period to commence on or after the date of
certification of this Agreement, to be backdated and
effective on and from 30/9/97.

(b) 4.5% shall be payable from the beginning of the first
full pay period to commence twelve months after
the date referred to in (a) of this Subclause.

(ii) The wage increases specified in subclause (i) of this
Clause shall be payable in addition to the current agreed enter-
prise rates of pay and shall constitute part of the all purpose
rate of pay in respect of employees subject to this Agreement.

(iii) The wage increases referred to in subclause (i) of this
Clause shall not be absorbed into any over award payment.

(iv) There shall be no further wage increases for the life of
the Agreement.
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15.—LONG SERVICE LEAVE

Employees will accrue, from 1 April, 1998, Long Service
Leave at the rate of 1.3 weeks per year of continuous service.
Pro-rata Long Service Leave will be phased in from the above
date as per the attached schedules in Appendix “A”. Long serv-
ice leave is defined in clause 1, 2, 4 and 5 of the Long Service
General Order in volume 6 of the Western Australian Indus-
trial Gazette

16.—SUPERANNUATION

In the event that legislation comes into force which has the
affect of overriding, changing or suppressing the relevant su-
perannuation award (in this case the Email Ltd
(Superannuation) Award 1996 at 1st June, 1997), then the terms
of the relevant superannuation award prior to this event shall
continue to apply as terms of this agreement.

17.—NO EXTRA CLAIMS

It is a term of this Agreement that the Unions and each of
the employees bound by this Agreement will not pursue any
extra claims, award or over award, for the duration of this
Agreement as specified in Clause 5 of this Agreement. This
includes claims relating to changes arising from award varia-
tions or decisions of the Commission other than changes that
are consistent with the terms of this Agreement.

It is also a term of this Agreement that the Unions and each
of the employees bound by it will not take industrial action
(including bans and limitations) in support of extra claims,
award or over award, for the duration of this Agreement speci-
fied in clause 5 of this Agreement.

18.—AVOIDANCE OF INDUSTRIAL DISPUTES

The parties to this Agreement shall observe the Avoidance
of Industrial Disputes procedure under the Metal Trades (Gen-
eral) Award 1965 no 13 of 1966.

19.—NOT TO BE USED AS A PRECEDENT

This Agreement shall not be used in any manner whatsoever
to obtain similar arrangements or benefits in any other plant
or enterprise.

20.—CONTINUOUS IMPROVEMENT

Management and its employees covered by this Agreement
are committed to searching for areas where business opera-
tion improvements can be made and implementing such
improvements as part of this Agreement.

21.—RENEWAL OF AGREEMENT

Discussions will take place no later than two months prior
to the expiry of this Agreement to discuss the nature of changes,
if any, for any future Agreement.

22.—BEREAVEMENT LEAVE

An employee shall be entitled to a maximum of two (2) days
without loss of pay on each occasion and on the production of
satisfactory evidence of the death of the employee’s spouse
(including de-facto spouse ), father, mother including, (foster
father or mother or stepmother or stepfather) sister, brother,
step sister, step brother, child, step child, grand parent, parent
in law, brother in law, or sister in law.

BY THE COMMISSION

Automotive, Food, Metals, Engineering, Printing and Kin-
dred Industries Union of workers Western Australia Branch
(AMWU)

Common Seal J. Sharp-Collett (signed)
(Signature)

Dated this 30th day of September, 1997.

Email Limited Major Appliance Group, Service and Spare
Parts Division Western Australia

B.R. Smith (signed) BRIAN RAYMOND SMITH
(Signature)

Dated this thirtieth day of September, 1997

APPENDIX “A”

LONG SERVICE LEAVE
Use the following chart to work out when your full

entitlement of 13 weeks
Long Service Leave is due

Completed Years of Service New Provisions Current Provisions

0 YEAR 10 Years 15 Years
1 YEAR 9 Years 4 Months 14 Years

2 YEARS 8 Years 8 Months 13 Years
3 YEARS 8 Years 12 Years
4 YEARS 7 Years 4 Months 11 Years
5 YEARS 6 Years 8 Months 10 Years
6 YEARS 6 Years 9 Years
7 YEARS 5 Years 4 Months 8 Years
8 YEARS 4 Years 8 Months 7 Years
9 YEARS 4 Years 6 Years
10 YEARS 3 Years 4 Months 5 Years
11 YEARS 2 Years 8 Months 4 Years
12 YEARS 2 Years 3 Years
13 YEARS 1 Year 4 Months 2 Years
14 YEARS 8 Months 1 Year
15 YEARS Nil NIL

EXAMPLE—
If you have worked for Email for 10 years you will have to

work a further 3 years and 4 months before your full entitle-
ment pf 13 weeks Long Service Leave is due.

THIS NEW SYSTEM WILL COMMENCE ON 1 APRIL,
1998

LONG SERVICE LEAVE

PRO-RATA ENTITEMENT
Completed Years of Service New Provisions Current Provisions

0 YEAR 7 Years 10 Years
1 YEAR 6 Years 4 Months 9 Years

2 YEARS 5 Years 8 Months 8 Years
3 YEARS 5 Years 7 Years
4 YEARS 4 Years 4 Months 6 Years
5 YEARS 3 Years 8 Months 5 Years
6 YEARS 3 Years 4 Years
7 YEARS 2 Years 4 Months 3 Years
8 YEARS 1 Years 8 Months 2 Years
9 YEARS 1 Year 1 Year
10 YEARS Nil NIL

EXAMPLE—
If you have worked for Email for 7 years you will have to

work another 2 years and 4 months before you are eligible for
pro-rata Long Service Leave entitlements.

THIS NEW SYSTEM WILL COMMENCE ON 1 APRIL,
1998

LONG SERVICE LEAVE
Employees will accrue, from 1 April, 1998, Long Service

Leave at the rate of 1.3 weeks per year of continuous service.
Pro-rata Long Service Leave will be phased in from the above
date as per the attached schedules in Appendix “A”.
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F E & L E CONTRACTORS INDUSTRIAL
AGREEMENT.

No. AG 194 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters and
Plasterers Union of Workers and the Construction, Mining,
Energy, Timberyards, Sawmills and Woodworkers Union of

Australia—Western Australian Branch

and

Frank Eric and Lorraine Elva Butler trading as
F E & L E Contractors.

No. AG 194 of 1997.

F E & L E Contractors Industrial Agreement

COMMISSIONER P.E. SCOTT.

14 October 1997.

Order.
HAVING heard Mr G Giffard on behalf of the Applicant and
there being no appearance on behalf of the Respondent, and
by consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

THAT the F E & L E Contractors Industrial Agreement
in the terms of the following schedule be registered on
the 19th day of September 1997.

(Sgd.) P.E. SCOTT,
[L.S.] Commissioner.

WAGE AGREEMENT

Schedule.

1.—TITLE
This Agreement will be known as the F E & L E Contractors

Industrial Agreement.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Area and Parties Bound
4. Application
5. Duration
6. Dispute Settlement Procedure
7. Single Enterprise
8. Relationship with Awards
9. Enterprise Agreement

10. Wage Increase
11. Site Allowance
12. Industry Standards
13. Clothing and Footwear
14. Training Allowance, Training Leave, Recognition of

Prior Learning
15. Seniority
16. Sick Leave
17. Pyramid Sub-Contracting
18. Fares and Travelling
19. Drug and Alcohol, Safety and Rehabilitation Pro-

gram
20. No Extra Claims

Appendix A—Wage Rates
Appendix B—Drug and Alcohol, Safety and Reha-
bilitation Program
Appendix C—Site Allowance

3.—AREA AND PARTIES BOUND
This is an Agreement between The Western Australian Build-

er’s Labourers, Painters, & Plasterers Union of Workers and
the Construction, Mining, Energy, Timberyards, Sawmills and
Woodworkers Union of Australia—Western Australian Branch
(hereinafter referred to as the “Unions”) and Frank Eric &
Lorraine Elva Butler trading as F E & L E Contractors (here-
inafter referred to as the “Company”) in the State of Western
Australia.

4.—APPLICATION
This Agreement shall be binding upon the Company, the

Unions, its officers and members, and any person eligible to
be members of the Unions employed by the Company on work
covered by the terms of the Building Trades (Construction)
Award 1987, No. 14 of 1978 (the “Award”). There are ap-
proximately 3 employees covered by this agreement.

5.—DURATION
This Agreement shall commence from the first pay period

on or after the 1st of August 1997 and shall continue in effect
until 31 October 1999.

The parties agree to commence discussion on the terms and
conditions of any future agreement three calendar months prior
to the expiration of this Agreement.

6.—DISPUTE SETTLEMENT PROCEDURE
In relation to any questions, disputes or difficulties arising

out of the operation of this Agreement the dispute settlement
procedure that shall apply shall be in the same terms as that
outlined in Clause 46 Settlement of Disputes of the Award.

7.—SINGLE ENTERPRISE
It is agreed that this Agreement applies in respect of a single

enterprise as defined in Clause 41A(2) of the WA Industrial
Relations Act 1979, as amended (the “Act”).

8.—RELATIONSHIP WITH AWARDS
This Agreement shall be read wholly in conjunction with

the Award. Where this Agreement is silent on rates of pay and
other matters pertaining to the employment relationship, the
Award shall apply. Where there is conflict between the rates
of pay, conditions, allowances and other matters in this Agree-
ment and the Awards the higher rate shall apply.

9.—ENTERPRISE AGREEMENT
It is agreed that in the event of the Unions and the Company

agreeing on the terms of a comprehensive enterprise agree-
ment, this Agreement may be terminated in accordance with
the requirements of the Act.

10.—WAGE INCREASE
This Agreement provides for increases in the hourly rate

resulting in the wage rates in the Appendix A—Wage Rates.

11.—SITE ALLOWANCE
This Agreement provides for site allowances as per Appen-

dix C—Site Allowance.

12.—INDUSTRY STANDARDS
1. Redundancy
It is a term of this Agreement that the Company will imme-

diately increase its payments to $45 per week per employee
into the Western Australian Construction Industry Redundancy
Fund and then will increase this to $50 per week per employee
on 1 August 1998.

2. Superannuation
The Company will increase its level of payment into the

Construction + Building Unions Superannuation Scheme to
$60 per week per employee as of 1 August 1997.

3. Apprentice Rates
The Company agrees to maintain a ratio of no more than

four tradespeople to one apprentice employed.

13.—CLOTHING AND FOOTWEAR
1. The following items will be supplied to each employee by

the Company, upon the completion of five working days.
(a) 1 pair safety boots, and will be replaced on a fair

wear and tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each employee employed during

the period 1 April to 31 October. (One issued per
year)

2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to fit
over safety helmets.
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14.—TRAINING ALLOWANCE, TRAINING LEAVE,
RECOGNITION OF PRIOR LEARNING

1. A training allowance of $12.00 per week per worker shall
be paid by the employer to the Union Education and Training
Fund.

2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calender year pro-
rata to attend courses conducted or approved by the NBCITC.
The employers approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer’s operations. The onus shall
rest with the employer to demonstrate an inability to grant
leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other
than—

course fees
course books and materials
payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.

3. The employer will actively encourage employees to seek
formal recognition of their skills (recognition of prior learn-
ing), and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen’s Rights Cer-
tificates.

15.—SENIORITY
1 . The parties agree the continuity of employment is desir-

able wherever possible, and that where it is not possible,
employees will be retrenched in order of seniority.

2. When applying the “first on last off’ principle it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a state basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where the employee’s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
6—Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements with
the Company.

16.—SICK LEAVE
For sick leave accrued after the date of signing this agree-

ment the following will apply—
(a) The Company’s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination.

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is
re-engaged within a period of six months, the un-
paid balance of sick leave shall continue from the
date of re-engagement.

17.—PYRAMID SUB-CONTRACTING
1. “Pyramid Sub-Contracting” is defined as the practice of a

sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-con-
tractor.

2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the contract
and intends to engage a specialist sub-contractor to perform
that work, that section may be re-let to a specialist sub-con-
tractor.

3. Further provided that when a sub-contract is let for labour
and material, a labour-only sub-contract may be let by the

sub-contractor, but it is unacceptable as a principle for further
labour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner operator.

5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the par-
ties shall discuss and determine the issue in accordance with
the agreement dispute resolution procedure. In any event of a
disagreement, the matter shall be negotiated further between
the parties or referred to the Western Australian Industrial
Relations Commission. Whilst these procedures are undertaken
no industrial action shall occur.

18.—FARES AND TRAVELLING
In addition to Clause 12A of the award a travel payment

shall be made in the form of a daily payment (on days worked)
of $6.15 per day per employee.

19.—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix B—Drug
and Alcohol, Safety and Rehabilitation Program.

20.—NO EXTRA CLAIMS
The Union will make no further claims on the Company

over conditions set out in this Agreement for the life of the
Agreement. However the Union reserves the right to raise the
unforseen matters. The terms of the policy will be agreed to
between the Company and the Union.

Signed for and on behalf of—
The Unions: BLPPU Signed      Common Seal

Date: 20/8/97
Signed
WITNESS

CMETU Signed      Common Seal
Date: 20/8/97
Signed
WITNESS

The Company Signed
Date: 18/8/97
FRANK ERIC BUTLER
PRINT NAME
Signed
WITNESS

APPENDIX A—WAGE RATES
1 August 1 February 1 August 1February 1 August

1997 1998 1998 1999 1999
Hourly Hourly Hourly Hourly Hourly
Rate $ Rate $ Rate $ Rate $ Rate $

Labourer Group 1 15.56 16.01 16.47 16.92 17.15
Labourer Group 2 15.03 15.47 15.90 16.34 16.56
Labourer Group 3 14.63 15.05 15.48 15.90 16.12
Plasterer, Fixer 16.17 16.64 17.11 17.58 17.82
Painter, Glazier 15.81 16.27 16.73 17.19 17.42
Signwriter 16.15 16.62 17.09 17.56 17.80
Carpenter 16.27 16.75 17.22 17.70 17.93
Bricklayer 16.11 16.58 17.05 17.52 17.75
Refractory

Bricklayer 18.50 19.04 19.58 20.12 20.38
Stonemason 16.27 16.75 17.22 17.70 17.93
Rooftiler 15.99 16.45 16.92 17.38 17.62
Marker/Setter Out 16.75 17.24 17.72 18.21 18.46
Special Class T 16.96 17.46 17.95 18.45 18.69

APPRENTICE RATES
1 August 1 February 1 August 1February 1 August

1997 1998 1998 1999 1999
Hourly Hourly Hourly Hourly Hourly
Rate $ Rate $ Rate $ Rate $ Rate $

Plasterer, Fixer
Yr 1 6.79 6.99 7.18 7.38 7.48
Yr 2 (1/3) 8.90 9.16 9.42 9.68 9.81
Yr 3 (2/3) 12.13 12.49 12.84 13.19 13.37
Yr 4 (3/3/) 14.23 14.65 15.06 15.48 15.69

Painter, Glazier
Yr 1 (.5/3/5) 6.64 6.84 7.03 7.22 7.32
Yr 2 (1/3), 1.5/3.5) 8.70 8.95 9.20 9.45 9.58
Yr 3 (2/3), 2.5/3.5) 11.86 12.20 12.55 12.89 13.06
Yr 4 (3/3), 3.5/3.5) 13.92 14.32 14.73 15.13 15.33

Signwriter
Yr 1 (.5/3/5) 6.79 6.99 7.18 7.38 7.48
Yr 2 (1/3, 1.5/3.5) 8.88 9.14 9.40 9.65 9.78
Yr 3 (2/3, 2.5/3.5) 12.11 12.47 12.82 13.17 13.35
Yr 4 (3/3, 3.5/3.5) 14.21 14.63 15.04 15.46 15.66
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1 August 1 February 1 August 1February 1 August
1997 1998 1998 1999 1999

Hourly Hourly Hourly Hourly Hourly
Rate $ Rate $ Rate $ Rate $ Rate $

Carpenter
Yr 1 6.84 7.04 7.24 7.44 7.54
Yr 2 (1/3) 8.95 9.21 9.47 9.73 9.86
Yr 3 (2/3) 12.21 12.56 12.92 13.27 13.45
Yr 4 (3/3) 14.32 14.73 15.15 15.57 15.78

Bricklayer
Yr 1 6.77 6.96 7.16 7.36 7.46
Yr 2 (1/3) 8.86 9.12 9.37 9.63 9.76
Yr 3 (2/3) 12.08 12.43 12.79 13.14 13.31
Yr 4 (3/3) 14.17 14.59 15.00 15.41 15.62

Stonemason
Yr 1 6.84 7.04 7.24 7.44 7.54
Yr 2 (1/3) 8.95 9.21 9.47 9.73 9.86
Yr 3 (2/3) 12.21 12.56 12.92 13.27 13.45
Yr 4 (3/3) 14.32 14.73 15.15 15.57 15.78

Rooftiler
6 months 9.12 9.38 9.65 9.91 10.04
2nd 6 months 10.02 10.31 10.61 10.90 11.04
Yr 2 11.71 12.05 12.39 12.73 12.90
Yr 3 13.74 14.14 14.54 14.94 15.14

APPENDIX B—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

1. PRINCIPLE

People dangerously affected by alcohol, and/or drugs are a
safety hazard to themselves and all other persons in the
workplace.

2. FOCUS

• Site safety and the involvement of the site safety com-
mittee

• Peer intervention and support

• Rehabilitation

3. WORKPLACE POLICY

(a) A person who is dangerously affected by drugs or
alcohol will not be allowed to work until that person
can work in a safe manner.

(b) The decision on a persons ability to work in a safe
manner will be made by the safety committee, or on
projects with no safety committee, by a body of at
least equal numbers of employee/employer repre-
sentatives.

(c) There will be no payment of lost time to a person
unable to work in a safe manner.

(d) If this happens 3 times the worker shall be given a
written warning and made aware of the availability
of treatment/counselling. If the worker refuses help
he/she may be transferred/dismissed the next time
he/she is dangerously affected.

(e) For the purposes of disciplinary action a warning shall
be effective for a period of 12 months from the date
of issue.

(f) A worker having problems with alcohol and or other
drugs—

• Will not be sacked if he/she is willing to get
help.

• Must undertake and continue with the recom-
mended treatment to maintain the protection
of this program.

• Will be entitled to sick leave or leave without
pay while attending treatment.

4. IMPLEMENTATION

To assist with the adoption and implementation with this
policy the company will—

(a) Clearly state its endorsement of the BTG Drug and
Alcohol program and comply with it.

(b) Provide access at an agreed time and venue for a
representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.

(c) Authorise the attendance of appropriate company per-
sonnel eg. Safety delegate/officer, safety committee
members, union delegate, consultative committee
members(s) at the two hour BTG Drug and Safety in
the Workplace training course.

APPENDIX C—SITE ALLOWANCE
1. This agreement is between the parties to this agreement

and shall apply to construction work undertaken by principal
contractors who are engaged in the commercial/industrial sec-
tor of the building industry in the state of Western Australia
within a 50km radius of the Perth General Post Office.

2. This agreement provides for a site allowance to be paid to
employees engaged on particular building projects, and for
such site allowance to be paid in addition to the wage rates
and allowances prescribed by the award as well as any indus-
trial or certified agreements made in conjunction with the award
which does not prescribe a site allowance.

3. The site allowance payable under this agreement is to be
paid at a flat rate per hour for all hours worked to compensate
for all special factors/disabilities on the project and in lieu of
all award special rates, with the exception of rates relating to
the lifting of heavy blocks, cleaning down brickwork and the
use of explosive powered tools which will be payable to an
employee when he/she encounters that particular disability.

4. Site Allowance Formula
At the commencement of a project the particular site allow-

ance to apply shall be determined in accordance with the
following formula—

4.1 Projects Located Within Perth C.B.D. (as defined)
New Work

Project Contractual Value Site Allowance
Up to $500,000 NIL
Above $500,000 to $2.1m $1.80
Above $2.1 m to $4.4m $2.15
Over $4.4m $2.75
Renovations, Restorations
and/or Refurbishment Work
Project Contractual Value Site Allowance
Up to $500,000 NIL
Above $500, 000 to $2.1m $1.60
Above $2.1 m to $4.4m $1.80
Over $4.4m $2.35

4.2 Projects Located Within West Perth (as defined)
New Work

Project Contractual Value Site Allowance
Up to $500,000 NIL
Above $500,000 to $2.1m $1.60
Above $2.1 m to $4.4m $1.80
Over $4.4m $2.35
Renovations, Restorations
and/or Refurbishment Work
Project Contractual Value Site Allowance
Up to $500,000 NIL
Above $500,000 to $2.1 m $1.50
Above $ 2.1 m to $4.4m $1.70
Over $4.4m $1.95

The site allowance on projects which are a combination of
new and renovation work shall be governed by the majority of
work involved. For example, where the majority of work is
new work, then the site allowance appropriate to new work
shall be paid for all employees on the project.

4.3 Projects within 50 km radius of Perth G.P.O.
but not including the C.B.D. or West Perth (as defined)

Project Contractual Value Site Allowance
Up to $1m NIL
Above $1m to $2.1m $1.20
Above $2.1m to 5.8m $1.50
Above $5.8m to $11.6m $1.75
Above $11.6m to $23.6m $1.95
Above $23.6m to $58.6m $2.25
Over $58.6m $2.45

“C.B.D.”— Central Business District shall mean the area
bounded by the Swan River South, Swan River East to Nile
Street running into Wittenoom Street, Hill Street to Royal
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Street, Royal Street to Lord Street, Lord Street to Newcastle
Street, along Newcastle Street to the Freeway, the Freeway
South to the Perth Fremantle railway line, along the Perth-
Fremantle railway line to Dyer Street, Dyer Street through to
Havelock Street, Havelock Street to Kings Park Road, Kings
Park Road to Fraser Avenue, Fraser Avenue projected through
to the Swan River.

“West Perth”— shall mean the area contained within the
boundaries formed by Thomas Street, Kings Park Road,
Havelock Street, Dyer Street and the Perth-Fremantle railway
line back to Thomas Street.

Boundary roads: If a road borders between two regions in
which site allowances are to be paid as per this agreement, the
parties confirm that one side of such a boundary road will be
deemed to fall in one region and the other side of the boundary
road will be deemed to fall in the other region. For example,
the eastern side of Havelock Street will be in the “CBD” and
the western side of Havelock Street shall be in “West Perth”.

“Project Contractual Value”— shall be deemed to mean
the value of all tendered work which falls under the scope of
the principal contractor’s contract.

5. The site/project allowance and project contractual value
detailed in this agreement shall be adjusted on 1 October each
year by the total C.P.I. movements for Perth during the pre-
ceding four quarters ending 30 June and accordingly, the site
allowance amounts shall be adjusted up or down to the nearest
five cents.

6. Project contractual values shall be subject to review at
any renewal of this agreement, but in any event shall not be
adjusted by a percentage less than the total CPI movements
for Perth during the preceding four quarters ending 30 June.
Such adjustment being to the nearest $10,000.

7. The agreed site allowance once set pursuant to this agree-
ment shall be recorded in a site agreement to which the
applicable principal contractor and the Union will be signato-
ries. The level of allowance once nominated at the
commencement of the project will continue without change
until completion of the project.

8. It is acknowledged that on certain projects a site agree-
ment may be entered into between the principal contactor and
the building trades group of unions for that project that may
include matters regularly addressed within the industry, such
as, but not limited to, the following—

— Disputes Procedures
— Occupational Health and Safety Procedures
— Demarcation Procedures
— First Aid Provisions and On-Site Amenities

and the unions will not unreasonably refuse to continue to dis-
cuss such matters if raised by the principal contractor.

9. This agreement does not apply to resource development
projects or civil and engineering projects.

10. Where a dispute arises as to the application of the terms
of this agreement, if the issue cannot be resolved in discus-
sions between the parties, it is agreed that the matter will be
referred to the appropriate industrial tribunal for resolution
without recourse to industrial action.

11. It is a term of this agreement that all site allowance agree-
ments entered into prior to this date will be honoured by all
parties and will continue to apply for the life of the particular
project.

12. Where because of a condition of contract the principal
contractor is required not to allow for a site allowance, before
final application of this agreement, discussions will be held
between the parties with a view to resolving any problems
that may arise as a result of this situation.

13. This agreement shall only apply to building contracts
entered into on or after 1 October, 1995.

F J & G CONTRACTORS INDUSTRIAL
AGREEMENT.

No. AG 195 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters and
Plasterers Union of Workers and the Construction, Mining,
Energy, Timberyards, Sawmills and Woodworkers Union of

Australia—Western Australian Branch

and

F J & G Contractors Pty Ltd.

No. AG 195 of 1997.

F J & G Contractors Industrial Agreement.

COMMISSIONER P E SCOTT .

7 October 1997.

Order.
HAVING heard Mr G Giffard on behalf of the Applicant and
there being no appearance on behalf of the Respondent, and
by consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

THAT the F J & G Contractors Industrial Agreement in
the terms of the following schedule be registered on the
19th day of September 1997.

(Sgd.) P.E. SCOTT,
[L.S.] Commissioner.

 WAGE AGREEMENT

Schedule.

1.—TITLE
This Agreement will be known as the F J & G Contractors

Industrial Agreement.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Area and Parties Bound
4. Application
5. Duration
6. Dispute Settlement Procedure
7. Single Enterprise
8. Relationship with Awards
9. Enterprise Agreement

10. Wage Increase
11. Site Allowance
12. Industry Standards
13. Clothing and Footwear
14. Training Allowance, Training Leave, Recognition of

Prior Learning
15. Seniority
16. Sick Leave
17. Pyramid Sub-Contracting
18. Fares and Travelling
19. Drug and Alcohol, Safety and Rehabilitation Pro-

gram
20. No Extra Claims

Appendix A—Wage Rates
Appendix B—Drug and Alcohol, Safety and

Rehabilitation Program
Appendix C—Site Allowance

3.—AREA AND PARTIES BOUND
This is an Agreement between The Western Australian Build-

er’s Labourers, Painters, & Plasterers Union of Workers and
the Construction, Mining, Energy, Timberyards, Sawmills and
Woodworkers Union of Australia—Western Australian Branch
(hereinafter referred to as the “Unions”) and F J & G Contrac-
tors Pty Ltd (hereinafter referred to as the “Company”) in the
State of Western Australia.
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4.—APPLICATION
This Agreement shall be binding upon the Company, the

Unions, its officers and members, and any person eligible to
be members of the Unions employed by the Company on work
covered by the terms of the Building Trades (Construction)
Award 1987, No. 14 of 1978 (the “Award”). There are
approximately 3 employees covered by this agreement.

5.—DURATION
This Agreement shall commence from the first pay period

on or after the 1st of August 1997 and shall continue in effect
until 31 October 1999.

The parties agree to commence discussion on the terms and
conditions of any future agreement three calendar months prior
to the expiration of this Agreement.

6.—DISPUTE SETTLEMENT PROCEDURE
In relation to any questions, disputes or difficulties arising

out of the operation of this Agreement the dispute settlement
procedure that shall apply shall be in the same terms as that
outlined in Clause 46 Settlement of Disputes of the Award.

7.—SINGLE ENTERPRISE
It is agreed that this Agreement applies in respect of a single

enterprise as defined in Clause 41A(2) of the WA Industrial
Relations Act 1979, as amended (the “Act”).

8.—RELATIONSHIP WITH AWARDS
This Agreement shall be read wholly in conjunction with

the Award. Where this Agreement is silent on rates of pay and
other matters pertaining to the employment relationship, the
Award shall apply. Where there is conflict between the rates
of pay, conditions, allowances and other matters in this Agree-
ment and the Awards the higher rate shall apply.

9.—ENTERPRISE AGREEMENT
It is agreed that in the event of the Unions and the Company

agreeing on the terms of a comprehensive enterprise agree-
ment, this Agreement may be terminated in accordance with
the requirements of the Act.

10.—WAGE INCREASE
This Agreement provides for increases in the hourly rate

resulting in the wage rates in the Appendix A—Wage Rates.

11.—SITE ALLOWANCE
This Agreement provides for site allowances as per

Appendix C—Site Allowance.

12.—INDUSTRY STANDARDS
1. Redundancy

It is a term of this Agreement that the Company will imme-
diately increase its payments to $45 per week per employee
into the Western Australian Construction Industry Redundancy
Fund and then will increase this to $50 per week per employee
on 1 August 1998.

2. Superannuation
The Company will increase its level of payment into the

Construction + Building Unions Superannuation Scheme to
$60 per week per employee as of 1 August 1997.

3. Apprentice Rates
The Company agrees to maintain a ratio of no more than

four tradespeople to one apprentice employed.

13.—CLOTHING AND FOOTWEAR
1. The following items will be supplied to each employee by

the Company, upon the completion of five working days.
(a) 1 pair safety boots, and will be replaced on a fair

wear and tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each employee employed during

the period 1 April to 31 October. (One issued per
year).

2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to fit
over safety helmets.

14.—TRAINING ALLOWANCE, TRAINING LEAVE,
RECOGNITION OF PRIOR LEARNING

1. A training allowance of $12.00 per week per worker shall
be paid by the employer to the Union Education and Training
Fund.

2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calender year pro-
rata to attend courses conducted or approved by the NBCITC.
The employers approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer’s operations. The onus shall
rest with the employer to demonstrate an inability to grant
leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other
than—

course fees
course books and materials
payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.

3. The employer will actively encourage employees to seek
formal recognition of their skills (recognition of prior learn-
ing), and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen’s Rights Cer-
tificates.

15.—SENIORITY
1 . The parties agree the continuity of employment is desir-

able wherever possible, and that where it is not possible,
employees will be retrenched in order of seniority.

2. When applying the “first on last off” principle it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a state basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where the employee’s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
6—Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements with
the Company.

16.—SICK LEAVE
For sick leave accrued after the date of signing this agree-

ment the following will apply—
(a) The Company’s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination.

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is
re-engaged within a period of six months, the un-
paid balance of sick leave shall continue from the
date of re-engagement.

17.—PYRAMID SUB-CONTRACTING
1. “Pyramid Sub-Contracting” is defined as the practice of a

sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-con-
tractor.

2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the contract
and intends to engage a specialist sub-contractor to perform
that work, that section may be re-let to a specialist sub-con-
tractor.

3. Further provided that when a sub-contract is let for labour
and material, a labour-only sub-contract may be let by the
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sub-contractor, but it is unacceptable as a principle for further
labour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner operator.

5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the par-
ties shall discuss and determine the issue in accordance with
the agreement dispute resolution procedure. In any event of a
disagreement, the matter shall be negotiated further between
the parties or referred to the Western Australian Industrial
Relations Commission. Whilst these procedures are undertaken
no industrial action shall occur.

18.—FARES AND TRAVELLING
In addition to Clause 12A of the award a travel payment

shall be made in the form of a daily payment (on days worked)
of $6.15 per day per employee.

19.—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix B—Drug
and Alcohol, Safety and Rehabilitation Program.

20.—NO EXTRA CLAIMS
The Union will make no further claims on the Company

over conditions set out in this Agreement for the life of the
Agreement. However the Union reserves the right to raise the
unforseen matters. The company agrees to insure the employ-
ees for sickness and accident cover. The terms of the policy
will be agreed to between the Company and the Union.

Signed for and on behalf of—
The Unions: BLPPU Signed Common Seal

Date: 13/8/97
Signed
WITNESS

CMETU Signed Common Seal
Date: 13/8/97
Signed
WITNESS

The Company F J & G CONTRACTORS P/L
Common Seal Date: 13/8/97

BERNARD VINCENT PAYNE
PRINT NAME
Signed
WITNESS

APPENDIX A—WAGE RATES
Date of 1 August 1 February 1 August 1 February 1 August
Signing 1997 1998 1998 1999 1999
Hourly Hourly Hourly Hourly Hourly Hourly
Rate Rate Rate Rate Rate Rate

$ $ $ $ $ $
Labourer Group 1 15.11 15.56 16.01 16.47 16.92 17.15
Labourer Group 2 14.59 15.03 15.47 15.90 16.34 16.56
Labourer Group 3 14.20 14.63 15.05 15.48 15.90 16.12
Plasterer, Fixer 15.70 16.17 16.64 17.11 17.58 17.82
Painter, Glazier 15.35 15.81 16.27 16.73 17.19 17.42
Signwriter 15.68 16.15 16.62 17.09 17.56 17.80
Carpenter 15.80 16.27 16.75 17.22 17.70 17.93
Bricklayer 15.64 16.11 16.58 17.05 17.52 17.75
Refractory Bricklayer 17.96 18.50 19.04 19.58 20.12 20.38
Stonemason 15.80 16.27 16.75 17.22 17.70 17.93
Rooftiler 15.52 15.99 16.45 16.92 17.38 17.62
Marker/Setter Out 16.26 16.75 17.24 17.72 18.21 18.46
Special Class T 16.47 16.96 17.46 17.95 18.45 18.69

APPRENTICE RATES
Date of 1 August 1 February 1 August 1 February 1 August
Signing 1997 1998 1998 1999 1999
Hourly Hourly Hourly Hourly Hourly Hourly
Rate Rate Rate Rate Rate Rate

$ $ $ $ $ $
Plasterer, Fixer
Yr 1 6.59 6.79 6.99 7.18 7.38 7.48
Yr 2 (1/3) 8.64 8.90 9.16 9.42 9.68 9.81
Yr 3 (2/3) 11.78 12.13 12.49 12.84 13.19 13.37
Yr 4 (3/3/) 13.82 14.23 14.65 15.06 15.48 15.69

Date of 1 August 1 February 1 August 1 February 1 August
Signing 1997 1998 1998 1999 1999
Hourly Hourly Hourly Hourly Hourly Hourly
Rate Rate Rate Rate Rate Rate

$ $ $ $ $ $

Painter, Glazier
Yr 1 (.5/3/5) 6.45 6.64 6.84 7.03 7.22 7.32
Yr 2 (1/3, 1.5/3.5) 8.44 8.70 8.95 9.20 9.45 9.58
Yr 3 (2/3, 2.5/3.5) 11.51 11.86 12.20 12.55 12.89 13.06
Yr 4 (3/3, 3.5/3.5) 13.51 13.92 14.32 14.73 15.13 15.33

Signwriter
Yr 1 (.5/3/5) 6.59 6.79 6.99 7.18 7.38 7.48
Yr 2 (1/3, 1.5/3.5) 8.62 8.88 9.14 9.40 9.65 9.78
Yr 3 (2/3, 2.5/3.5) 11.76 12.11 12.47 12.82 13.17 13.35
Yr 4 (3/3, 3.5/3.5) 13.80 14.21 14.63 15.04 15.46 15.66

Carpenter
Yr 1 6.64 6.84 7.04 7.24 7.44 7.54
Yr 2 (1/3) 8.69 8.95 9.21 9.47 9.73 9.86
Yr 3 (2/3) 11.85 12.21 12.56 12.92 13.27 13.45
Yr 4 (3/3) 13.90 14.32 14.73 15.15 15.57 15.78

Bricklayer
Yr 1 6.57 6.77 6.96 7.16 7.36 7.46
Yr 2 (1/3) 8.60 8.86 9.12 9.37 9.63 9.76
Yr 3 (2/3) 11.73 12.08 12.43 12.79 13.14 13.31
Yr 4 (3/3) 13.76 14.17 14.59 15.00 15.41 15.62

Stonemason
Yr 1 6.64 6.84 7.04 7.24 7.44 7.54
Yr 2 (1/3) 8.69 8.95 9.21 9.47 9.73 9.86
Yr 3 (2/3) 11.85 12.21 12.56 12.92 13.27 13.45
Yr 4 (3/3) 13.90 14.32 14.73 15.15 15.57 15.78

Rooftiler
6 months 8.85 9.12 9.38 9.65 9.91 10.04
2nd 6 months 9.73 10.02 10.31 10.61 10.90 11.04
Yr 2 11.37 11.71 12.05 12.39 12.73 12.90
Yr 3 13.34 13.74 14.14 14.54 14.94 15.14

APPENDIX B—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

1. PRINCIPLE
People dangerously affected by alcohol, and/or drugs are a
safety hazard to themselves and all other persons in the
workplace.
2. FOCUS

• Site safety and the involvement of the site safety
committee

• Peer intervention and support
• Rehabilitation

3. WORKPLACE POLICY
a) A person who is dangerously affected by drugs or

alcohol will not be allowed to work until that person
can work in a safe manner.

b) The decision on a persons ability to work in a safe
manner will be made by the safety committee, or on
projects with no safety committee, by a body of at
least equal numbers of employee/employer repre-
sentatives.

c) There will be no payment of lost time to a person
unable to work in a safe manner.

d) If this happens 3 times the worker shall be given a
written warning and made aware of the availability
of treatment/counselling. If the worker refuses help
he/she may be transferred/dismissed the next time
he/she is dangerously affected.

e) For the purposes of disciplinary action a warning shall
be effective for a period of 12 months from the date
of issue.

f) A worker having problems with alcohol and or other
drugs—

• Will not be sacked if he/she is willing to get
help.

• Must undertake and continue with the recom-
mended treatment to maintain the protection
of this program.

• Will be entitled to sick leave or leave without
pay while attending treatment.

4. IMPLEMENTATION
To assist with the adoption and implementation with this policy
the company will—

a) Clearly state its endorsement of the BTG Drug and
Alcohol program and comply with it.

b) Provide access at an agreed time and venue for a
representative of the BTG Drug and Alcohol Pro-
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gram to address a meeting of employees to discuss
and endorse the program.

c) Authorise the attendance of appropriate company per-
sonnel eg. Safety delegate/officer, safety committee
members, union delegate, consultative committee
members(s) at the two hour BTG Drug and Safety in
the Workplace training course.

APPENDIX C—SITE ALLOWANCE

1. This agreement is between the parties to this agreement
and shall apply to construction work undertaken by principal
contractors who are engaged in the commercial/industrial sec-
tor of the building industry in the state of Western Australia
within a 50km radius of the Perth General Post Office.

2. This agreement provides for a site allowance to be paid to
employees engaged on particular building projects, and for
such site allowance to be paid in addition to the wage rates
and allowances prescribed by the award as well as any indus-
trial or certified agreements made in conjunction with the award
which does not prescribe a site allowance.

3. The site allowance payable under this agreement is to be
paid at a flat rate per hour for all hours worked to compensate
for all special factors/disabilities on the project and in lieu of
all award special rates, with the exception of rates relating to
the lifting of heavy blocks, cleaning down brickwork and the
use of explosive powered tools which will be payable to an
employee when he/she encounters that particular disability.

4. Site Allowance Formula

At the commencement of a project the particular site allow-
ance to apply shall be determined in accordance with the
following formula—

4.1 Projects Located Within Perth C.B.D. (as defined)

New Work

Project Contractual Site Allowance
Value
Up to $500,000 NIL
Above $500,000 to $2.1 m $1.80
Above $2.1 m to $4.4m $2.15
Over $4.4m $2.75

Renovations, Restorations
and/or Refurbishment Work

Project Contractual Site Allowance
Value
Up to $500,000 NIL
Above $500, 000 to $2.1 m $1.60
Above $2.1 m to $4.4m $1.80
Over $4.4m $2.35

4.2 Projects Located Within West Perth (as defined)

New Work

Project Contractual Site Allowance
Value
Up to $500,000 NIL
Above $500,000 to $2.1 m $1.60
Above $2.1 m to $4.4m $1.80
Over $4.4m $2.35

Renovations, Restorations
and/or Refurbishment Work

Project Contractual Site Allowance
Value
Up to $500,000 NIL
Above $500,000 to $2.1 m $1.50
Above $ 2.1 m to $4.4m $1.70
Over $4.4m $1.95

The site allowance on projects which are a combination of
new and renovation work shall be governed by the majority of
work involved. For example, where the majority of work is
new work, then the site allowance appropriate to new work
shall be paid for all employees on the project.

4.3 Projects within 50 km radius of Perth G.P.O. but not
including the C.B.D. or West Perth (as defined)

Project Contractual Site Allowance
Value
Up to $1 m NIL
Above $1 m to $2.1 m $1.20
Above $2.1 m to 5.8m $1.50
Above $5.8m to $11.6m $1.75
Above $11.6m to $23.6m $1.95
Above $23.6m to $58.6m $2.25
Over $58.6m $2.45

“C.B.D.”— Central Business District shall mean the area
bounded by the Swan River South, Swan River East to Nile
Street running into Wittenoom Street, Hill Street to Royal
Street, Royal Street to Lord Street, Lord Street to Newcastle
Street, along Newcastle Street to the Freeway, the Freeway
South to the Perth Fremantle railway line, along the Perth-
Fremantle railway line to Dyer Street, Dyer Street through to
Havelock Street, Havelock Street to Kings Park Road, Kings
Park Road to Fraser Avenue, Fraser Avenue projected through
to the Swan River.

“West Perth”— shall mean the area contained within the
boundaries formed by Thomas Street, Kings Park Road,
Havelock Street, Dyer Street and the Perth-Fremantle railway
line back to Thomas Street.

Boundary roads: If a road borders between two regions in
which site allowances are to be paid as per this agreement, the
parties confirm that one side of such a boundary road will be
deemed to fall in one region and the other side of the boundary
road will be deemed to fall in the other region. For example,
the eastern side of Havelock Street will be in the “CBD” and
the western side of Havelock Street shall be in “West Perth”.

“Project Contractual Value”— shall be deemed to mean
the value of all tendered work which falls under the scope of
the principal contractor’s contract.

5. The site/project allowance and project contractual value
detailed in this agreement shall be adjusted on 1 October each
year by the total C.P.I. movements for Perth during the pre-
ceding four quarters ending 30 June and accordingly, the site
allowance amounts shall be adjusted up or down to the nearest
five cents.

6. Project contractual values shall be subject to review at
any renewal of this agreement, but in any event shall not be
adjusted by a percentage less than the total CPI movements
for Perth during the preceding four quarters ending 30 June.
Such adjustment being to the nearest $10,000.

7. The agreed site allowance once set pursuant to this agree-
ment shall be recorded in a site agreement to which the
applicable principal contractor and the Union will be signato-
ries. The level of allowance once nominated at the
commencement of the project will continue without change
until completion of the project.

8. It is acknowledged that on certain projects a site agree-
ment may be entered into between the principal contactor and
the building trades group of unions for that project that may
include matters regularly addressed within the industry, such
as, but not limited to, the following—

— Disputes Procedures
— Occupational Health and Safety Procedures
— Demarcation Procedures
— First Aid Provisions and On-Site Amenities

and the unions will not unreasonably refuse to continue to dis-
cuss such matters if raised by the principal contractor.

9. This agreement does not apply to resource development
projects or civil and engineering projects.

10. Where a dispute arises as to the application of the terms
of this agreement, if the issue cannot be resolved in discus-
sions between the parties, it is agreed that the matter will be
referred to the appropriate industrial tribunal for resolution
without recourse to industrial action.

11. It is a term of this agreement that all site allowance agree-
ments entered into prior to this date will be honoured by all
parties and will continue to apply for the life of the particular
project.
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12. Where because of a condition of contract the principal
contractor is required not to allow for a site allowance, before
final application of this agreement, discussions will be held
between the parties with a view to resolving any problems
that may arise as a result of this situation.

13. This agreement shall only apply to building contracts
entered into on or after 1 October, 1995.

FLUOR DANIEL POWER AND MAINTENANCE
SERVICES POWER PLANT MAINTENANCE

AGREEMENT.
No. AG 115 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Fluor Daniel Power and Maintenance Services

and

The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers—Western Australian

Branch and Other.

No. AG 115 of 1997.

Fluor Daniel Power and Maintenance Services Power Plant
Maintenance Agreement.

CHIEF COMMISSIONER W S COLEMAN.

31 October 1997.
Order.

HAVING heard Mr P. Ruffy on behalf of the Applicant and
Mr C. Saunders on behalf of the Respondents and by consent,
the Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—

THAT the Fluor Daniel Power and Maintenance Serv-
ices Power Plant Maintenance Agreement be registered
in accordance with the following Schedule and that Or-
der Nos: AG 75 of 1995, C 234 of 1995 and CR 167 of
1996 be cancelled and such shall have effect from the
beginning of the first pay period commencing on or after
the 29th day of May 1997.

(Sgd.) W. S. COLEMAN,    
[L.S.] Chief Commissioner.

———

Schedule.

SECTION A —OVERHAUL AND MAINTENANCE—
KWINANA and MUJA—Casual employees

Fluor Daniel Power and Maintenance Services provides
overhaul and maintenance services to Western Power at
Kwinana and Muja Power Stations. The objective of this
section is to provide details of the rates of pay casual employees
would receive during a period of engagement.

1. DEFINITION—CASUAL EMPLOYEES
A casual employee is employed by the hour. All casuals

receive a 20% loading in lieu of sick leave, annual leave and
public holidays.

This rate also applies to all work performed on overtime,
public holidays and shiftwork.

Casual employees shall be registered for Long Service Leave
and Superannuation as prescribed under this Agreement.

2. RATES OF PAY
2.1 Day Work—per hour

M1
Ordinary time : 22.12
Time and a half : 33.18
Double time : 44.24

M2
Ordinary time : 21.19
Time and a half : 31.79
Double time : 42.38
M3
Ordinary time : 20.24
Time and a half : 30.36
Double time : 40.48
M4
Ordinary time : 19.34
Time and a half : 29.01
Double time : 38.68
M5
Ordinary time : 18.32
Time and a half : 27.48
Double time : 36.64
M6
Ordinary time : 17.09
Time and a half : 25.64
Double time : 34.18

2.2 Afternoon/Night work—per hour
M1
Ordinary time : 26.54
Time and a half : 37.60
Double time : 48.66
M2
Ordinary time : 25.43
Time and a half : 36.02
Double time : 46.62
M3
Ordinary time : 24.29
Time and a half : 34.31
Double time : 44.53
M4
Ordinary time : 23.21
Time and a half : 32.88
Double time : 42.55
M5
Ordinary time : 21.98
Time and a half : 31.14
Double time : 40.30
M6
Ordinary time : 20.51
Time and a half : 29.05
Double time : 37.60

Where a shift worker other than for public holiday(s) who
qualifies for payment of the allowance under Clause 4.4.6 (a)
is entitled to the payment of overtime under this Agreement
the shift allowance under Clause 4.4.6(a) shall be added as a
flat payment to all hours worked.

2.3 Public Holidays
All work performed in the public holidays prescribed by

this agreement shall be paid at the rate of double time and a
half.

2.4.1 The rates specified in this section are total rates and
include remuneration for all loadings, allowances and
payments, including loadings/allowances for casual, tool,
disability, local daily travelling, workplace mobility and
flexibility.

2.4.2 >50 km means the rate paid where the work site is
beyond 50 km of the General Post Office, Perth and the
employee resides beyond 50 km from the work site.

3. EXAMPLES OF ROSTERS AND TOTAL RATES
The rosters worked during outages vary from time to time

as a result of scheduling or work and the requirements of the
program, the following rosters and the pay rates resulting from
the roster are provided by way of example only.

6 x 10 Hour Days Monday to Saturday
Monday to Friday

• Start 07:00
• Finish17:30
• 30 Minute meal break is scheduled during each shift.
• Overtime crib break is taken commencing at 17:10.
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• A rest break, as per EBA is scheduled during each
shift.

Saturday
• Start 07:00
• Finish17:00
• Crib break is taken during the shift.

A casual employee working a day work roster, as described
above will be paid per week—

• M1 1789.12
• M2 1718.44
• M3 1646.24
• M4 1577.84
• M5 1500.32
• M6 1406.84

6 x 10 Hour Night Monday to Friday Plus Sunday
• Start 17:00
• Finish 03:00
• Crib break of 20 minutes is scheduled during each

shift.
• A rest break as per EBA is scheduled during each

shift.
A casual employee working night work as described above

will be paid per week—
• M1 2076.68
• M2 1993.91
• M3 1909.36
• M4 1829.26
• M5 1738.48
• M6 1629.01

7 x 12 hour day
• 2 x 20 minute crib breaks are scheduled during each

shift.
• M1 2894.08
• M2 2778.76
• M3 2660.96
• M4 2549.36
• M5 2422.88
• M6 2270.36

7 x 12 hour night
• 2 x 20 minute crib breaks are scheduled during each

shift.
• M1 3265.70
• M2 3134.75
• M3 3000.99
• M4 2874.27
• M5 2730.66
• M6 2557.47

Note—
The rates specified in this section are total rates and in-
clude remuneration for loadings, allowances and
payments, tool, Power Station Disability, and local daily
travelling.
The Site Continuance Allowance is included in accord-
ance with Section 3.3.6.

SECTION B—ARRANGEMENT
PART 1—PRELIMINARY

1.1 Incidence and Parties Bound
1.2 Application and Scope of Agreement
1.3 Duration of Agreement
1.4 Agreement not to be used as Precedent
1.5 No Extra Claims
1.6 Relationship to Parent Award

PART 2—TERMS AND CONDITIONS OF EMPLOY-
MENT

2.1 Contract of Employment
2.2 Settlement of Grievances

2.3 Demarcation
2.4 Mixed Functions
2.5 Union Representation
2.6 Apprenticeship

PART 3—DEFINITIONS, WAGES, ALLOWANCES,
CONDITIONS

3.1 Definitions
3.2 Rates of Pay
3.3 Special Allowances
3.4 Career Path Structure
3.5 Payment of Wages

PART 4—HOURS OF WORK, OVERTIME AND PUB-
LIC HOLIDAYS

4.1 Hours of Work
4.2 Overtime
4.3 Public Holidays/Sundays
4.4 Shift Work

PART 5—STATUTORY HOLIDAYS, LEAVE
5.1 Annual Leave
5.2 Sick Leave
5.3 Bereavement Leave
5.4 Jury Service
5.5 Long Service Leave
5.6 Redundancy
5.7 Parental Leave

PART 6—GENERAL
6.1 Superannuation
6.2 Occupational Health and Safety
6.3 First Aid
6.4 Induction
6.5 Disciplinary Procedures
6.6 Subcontractors
6.7 Smoking in the Workplace
6.8 Protective Clothing
6.9 Quality Improvement

6.10 Drug and Alcohol Issues
6.11 No Discrimination
6.12 Training
6.13 Trade Union Training
6.14 Productivity
6.15 Notice boards
6.16 Sexual Harassment
6.17 Consultation

PART 7—PRINCIPAL SIGNATORIES

1.0—PRELIMINARY
1.1 Incidence & Parties Bound
This Agreement shall apply to and be binding upon Fluor

Daniel Power and Maintenance Services (FDPMS, the Union
and an estimated 8 persons employed by FDPMS at the time
of signing the agreement who are members of or who are
eligible to be members of the following organisation of
employees.

• Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union—Western Australian
Branch.

For the purposes of representation the unions shall represent
the workforce as one single bargaining unit.

1.2 Application and Scope of Agreement
(a) Fluor Daniel Power and Maintenance Services provides

overhaul and maintenance services to Western Power at
Kwinana and Muja Power Stations. Conditions of employment
previously applicable were covered by WAIRC orders and
Agreement.

This Agreement consolidates the applicable conditions.
(b) This Agreement shall have no application to operations

performed by Western Power Personnel.
(c) Any suspected breaches of this Agreement shall be

reported to FDPMS for immediate investigation.
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(d) This Agreement shall not be used in matters pertaining
to wages and conditions in any Western Power Enterprise
Agreement covering Western Power employees.

1.3 Duration of Agreement
This Agreement operates until 5 April 1998.
1.4 Agreement Not to be Used as Precedent
The parties signatory to this Agreement agree that this

Agreement was made having regard to the special
circumstances existing on maintenance on power stations and
that the contents herein are not to be used as a precedent by
any of the parties. Further, this Agreement shall not be used as
a precedent to any Western Power Operations Agreement/
Award or any other project.

1.5 No Extra Claims
It is a term of this Agreement that the Union to this Agreement

undertake that for the period of this Agreement they will not
pursue any extra claims, award or over-award except as
provided for in the term of this Agreement as it relates to the
matter identified in 1.2(a). The Grievance Procedures shall be
adhered to at all times.

1.6 Relationship to Other Awards
This Agreement shall stand alone for the purposes of all rates

and conditions to the exclusion of the Metal Trades (General)
Award Parts I & II.

2.0—TERMS AND CONDITIONS OF EMPLOYMENT
2.1 Contract of Employment
(a) Any employee not specifically engaged as a casual em-

ployee shall be deemed to be employed by the week.
(1) Casual Employees
A casual employee is employed by the hour. All casuals re-

ceive a 20% loading in lieu of sick leave, annual leave and
public holidays.

This rate also applies to all work performed on overtime,
public holidays and shiftwork.

Casual employees shall be registered for Long Service Leave
and Superannuation as prescribed under this Agreement.

(2) Work as Required
All Employees shall work as directed by FDPMS to the full

scope of their skills, competency, knowledge and training
within the limits of safe, legal, and practical work practices.
Incidental and peripheral skills in the family of trades shall be
encouraged on the Plants and FDPMS shall encourage em-
ployees to gain further skills appropriate to their career path.

(3) Plant Hours of Work
All employees shall be required as a condition of their em-

ployment, to work agreed hours as promulgated by FDPMS
to suit the type of work and conditions on the Plants.

Such hours, shall include reasonable overtime hours.
(4) Termination of Employment
(a) Notice —For weekly-hired employees, the following

notice of termination must be given by either party or the or
the corresponding amount of ordinary wages paid (or forfeited)
as the case may be—

Period of continuous service Period of Notice
1 year of less 1 week
1 year and up to the completion of 3 years 2 weeks
3 years and up to the completion of 5 years 3 weeks
5 years and over 4 weeks

In addition to the notice prescribed above employees aged
over 45 years with at least 2 years service at the time of notice
shall be entitled to an additional weeks notice

(b) Statement of Service
On termination an employee will be provided with a state-

ment by the employer which details duration of employment
on the job, classification and range of skills/duties utilised.

(c) Time Off During Notice Period
An employee who has been given notice shall be allowed up

to a day’s time off with pay to look for another job—at mutu-
ally convenient times

2.2 Dispute Settlement Procedure

(a) Where a grievance arises the matter shall initially be dis-
cussed between the employee concerned and the employee’s
immediate supervisor as soon as reasonably practicable.

(b) If the matter is still unresolved by the discussions re-
ferred to in (1) hereof the employee and/or the appropriate
shop steward will raise the concern, and attempt to resolve the
concern, with FDPMS project management representative.

(c) Where the above discussions fail to resolve the matter of
concern it shall be referred to the Fluor Daniel’s senior man-
agement representative and/or nominee and the appropriate
full-time union official. The parties shall then initiate step to
resolve the grievance as soon as possible.

(d) The parties agree that normal work shall continue with-
out industrial action while these procedures are being allowed.

(e) If the grievance is still not resolve, either party may refer
the matter to the appropriate Industrial Relations Commission
provided that any party reserves the right to refer an issue to
the appropriate Industrial Relations Commission at any time.

2.3 Demarcation

The parties agree that all demarcation disputes shall be re-
solved where possible before work commences on the disputed
matter. Demarcation issues will be resolved between FDPMS
and the Single Bargaining Unit in the shortest possible time.

2.4 Mixed Functions

An employee engaged for more than 2 hours during one day
or shift on a higher classification than their normal classifica-
tion shall be paid the higher Group rate for such day of shift. If
the employee is engaged for two hours or less during one day
or shift they shall be paid the higher rate for the actual time
worked.

2.5 Union Representation and Membership

FDPMS shall recognise any duly elected delegate nominated
by the Union.

An official of the Union may enter any Power Station or
Plant subject to the following procedures—

• That official shall have undertaken the Plant Induc-
tion course, if not FDPMS will provide a suitable
induction for the day.

• That official shall have advised the Gatekeeper of
their name and the union they represent. The Gate-
keeper shall notify the FDPMS representative of their
arrival.

• That official shall be issued with a Visitors Pass which
will require them to observe all Western Power Plant
Safety Rules and Policies where applicable.

• Parking shall be made available for accredited Un-
ion Officials.

• Union Officials shall comply with the provisions of
Rights of Entry as agreed between FDPMS and the
Union.

2.6 Apprenticeship

Wage per week expressed as a percentage of the Level M3
Tradespersons Rate.

Four Year Term %
First year 42
Second year 55
Third year 75
Fourth year 88

Three and a half year term
First six months 42
Next year 55
Next year 75
Final year 88

Three year term
First year 55
Second year 75
Third year 88
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3.0—DEFINITIONS, WAGES, ALLOWANCES,
CONDITIONS

3.1 Definitions, Wages, Allowance
“FDPMS” shall mean Fluor Daniel Power & Maintenance

Services as the employer, on any power station operated by
Western Power.

“Agreement” shall mean the FDPMS Power Plant Mainte-
nance Enterprise Agreement (WA) 1997.

“Contractor” shall mean FDPMS.
“Plant” shall mean the appropriate power station or plant

where FDPMS is performing work and operated by Western
Power.

“ Work” shall mean maintenance work, modifications, or
outage work.

“Other work” shall mean work as herein defined from time
to time.

“Act” shall mean the Industrial Relations Act 1979.
“Employer” shall mean FDPMS.
“Employee” shall mean any employee of FDPMS engaged

on work covered by this Agreement.
“WAIRC” shall mean the WA Industrial Relations Commis-

sion.
“ACTU” shall mean the Australian Council of Trade Un-

ions.
“Union” shall mean a union party to this agreement.
3.2 Rates of Pay and Allowances
3.2.1 Weekly Hire Employees—Per 38 hour week

M1 700.59 - Technician Certificate or associ-
ate diploma

M2 670.87 - Advanced tradesperson
- Approved specialist post trade

skills
M3 640.98 - Maintenance tradesperson—full

use of trade skills with incidental
and peripheral

M4 612.59 - Maintenance worker—riggers/
scaffolders, crane drivers, heavy
plant operators, laggers, store-
keeper.

M5 580.07 - General assistant—trades assistant
with extra skills (plant operation,
storeman, trade modules).

M6 541.06 - Trades Assistant/New entrant—
until 4 weeks site experience
gained inclusive of FDPMS main-
tenance sites.

Note—
The rates specified in this section are total rates and in-
clude remuneration for loadings, allowances and
payments, tool, Power Station Disability, and local daily
travelling.

3.3 Special Allowances
3.3.1 Living Away from Home Allowance
(a) Where an employee is required by FDPMS to temporar-

ily relocate to a site and has to obtain accommodation as a
consequence of the distance from their permanent place of
residence, then an allowance of two hundred and ninety eight
dollars and twenty cents ($298.20) per week (or $59.64 per
day where it is applicable for less than a week) shall be paid to
compensate for such accommodation and meals (Flat Allow-
ance). Where an employee through no fault of their own is
terminated or transferred without prior warning and the em-
ployee has made and committed accommodation and for board
charges, the employer shall reimburse any such money upon
receipt up to a maximum of $298.20.

(b) (i) FMPMS shall pay all reasonable expenses and travel-
ling time associated with initially transporting the employee
to the site locality from their point of origin.

(ii) The employer shall pay all reasonable expenses and trav-
elling time associated with the employee’s return to their point
of origin, where the termination of employment is due to the
completion of the assigned work.

3.3.2 Leading Hand Allowance
In addition to the appropriate total wage prescribed in this

clause, an employee required to undertake leading hand duties
shall be paid—

(i) if placed in charge of not less than three and not more
than ten other workers—$0.49 per hour (All pur-
pose).

(ii) if placed in charge of more than ten and not more
than twenty other workers—$0.74 per hour (All pur-
pose).

(iii) if placed in charge of more than twenty other work-
ers—$0.93 per hour (All purpose).

3.3.4 Electrician’s Licence Allowance (All Purpose)
An electronics Technician, an electrician—special class, an

electrical fitter and/or armature winder or an electrical installer
who holds, and in the course of his employment may be re-
quired to use, a current “A” Grade or “B” Grade licence issued
pursuant to the relevant regulation in force on the 28th day of
February 1978 under the Electricity Act 1945 shall be paid an
allowance of $14.70 per week. (All Purpose).

3.3.5 Dangerous Substance Allowance
An employee engaged on work on or about buildings in-

volving the permanent removal or neutralisation of any
materials which consist of or contain asbestos or any other
toxic substance, and who is required to wear safety equipment
in accordance with safety regulations and procedures under
the Health and Safety Act ad FDPMS procedures regarding
asbestos or toxic substance, shall whilst so engaged be paid an
additional amount of $1.05 per hour for handling these mate-
rials and thirty cents per hour for any other defined dangerous
substance. (Flat Payment).

3.3.6 Site Continuance Allowance
Site continuance Allowance is paid to compensate for the

disabilities associated with the current contracted maintenance
work and is based on a continuation of work and recognition
of the time frames associated with this work—$1.80 per hour
(Flat Payment).

3.3.7 Distant Local Allowance
Where an employee is engaged on a site which is more than

50 km from the Perth GPO and where that employee resides
at a location from which he/she commutes daily to and from
the site, and such location is more than 50 km from site, an
allowance of $2.40 per hour worked (flat) shall be paid. This
allowance is paid in recognition of the additional time con-
straints experienced.

This allowance is paid in addition to the allowance prescribed
by clause 3.3.6, Site Continuance Allowance of this Agree-
ment but shall not be paid to employees in receipt of the
payment prescribed by clause 3.3.1, Living Away From Home
Allowance of this Agreement.

3.4 Career Path Structure
Employees shall acquire skills appropriate to the next career

path structure classification by virtue of on and off the job
training and attending courses nominated by Fluor Daniel
Power & Maintenance Services. Upon successful completion
of a structure level an employee shall be entitled to payment
of wages of that classification level when a vacancy exists.
Employees will be expected as part of the classification struc-
ture to perform duties and tasks for which they have necessary
skills and as a prerequisite for further training and career path
enhancement.

Career Path Training will be held on a modular basis and
any courses an employee is required to attend during ordinary
working hours will not result in loss of wages. All training
will be based on clearly defined and agreed performance lev-
els to FDPMS standards.

After commencement of work, each employee shall be enti-
tled within a reasonable time, to a skills audit, performed by
FDPMS. After such audit an employee may be entitled to an
escalation with the career structure classification.

Objective testing of skill acquisitions and competency will
be prerequisite for appropriate applications for entry into the
career path structure. Progression on the career path structure
shall be by virtue of one step at a time and an employee must
serve a minimum of twelve (12) monthly qualifying period in
that classification before any further progression.
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FDPMS shall be responsible for implementation and stand-
ards of the career path structure programs and the required
syllabus. Standards established by National Training Coun-
cils or Accredited Organisations will be accepted where
practical.

A career path training structure will be developed prior to
the establishment of a full time workforce.

3.5 Payment of Wages
Wages shall be paid weekly by Electronic Funds Transfer

into the employees Bank, Building Society or Credit Union
accounts.

Where an employee’s services are terminated they may
choose to either be paid their wages within one working day
of termination, or be paid by Electronic Funds Transfer.

FDPMS shall ensure that payroll mechanisms are in place
to guarantee this option to employees.

An employee kept waiting for his/her wages on site, for other
than circumstances beyond the control of the employer, for
more than a quarter of an hour, shall be paid at the rate of time
and a half.

4.0—HOURS OF WORK, OVERTIME AND PUBLIC
HOLIDAYS

4.1 Hours of Work
4.1.2 The ordinary hours of work shall be an average of 38

hours per week, between 6am and 6pm, to be worked on one
of the following bases—

(i) 38 hours with a work cycle not exceeding 5 con-
secutive days.

(ii) 76 hours within a work cycle not exceeding 14 con-
secutive days.

(iii) 114 hours within a work cycle not exceeding 21 con-
secutive days.

(iv) 152 hours within a work cycle not exceeding 28 con-
secutive days.

(v) or any other special roster agreed to by the Union
and FDPMS.

FDPMS and its employees may introduce a new cycle or
arrangement of ordinary hours to suit maintenance or outage
requirements after consultation with the Union.

4.1.3 FDPMS will establish a maintenance roster for the
taking of Rostered Days Off (RDO) in order that there is ad-
equate numbers of employees/crews on duty at any one time
to maintain the maintenance schedule.

An employee may accrue up to 4 RDOs and bank such days.
However the banked RDOs may be taken at a later date with
the agreement of FDPMS. No banked RDOs shall be allowed
to form any part of Annual Leave.

The taking of RDOs during any outages will be subject to
minimum manning requirements as determined by FDPMS
and will require prior approval before the taking of such RDOs
and shall be subject to an approved schedule.

4.1.4 Meal Breaks & Rest Periods
A half hour unpaid meal break will be scheduled on the fifth

hour unless otherwise agreed.
FDPMS may stagger the time of taking meal and rest breaks

to meet operational requirements.
Except where any alternative arrangement is entered into as

a result of in-plant agreement, time and a half rates shall be
paid for all work done during meal hours and thereafter until a
meal break is taken. Double time shall be paid on Saturday
afternoon and Sundays.

A rest period (smoko) of 10 minutes during the ordinary
hours of each day or shift shall be allowed without deduction
of pay.

4.1.5 Crib Break
An employee working overtime shall be allowed a crib time

of 20 minutes, without deduction of pay, after each four hours
of overtime worked if the employee is required to continue
work after such crib time.

Provided that where a day worker is required to work over-
time on a Saturday, Sunday, Public Holiday or on a rostered
day off the first prescribed crib time shall if occurring between
10.00 am and 1.00 pm be paid at the appropriate rates.

Unless the period of overtime is less than one and half hours
an employee before starting overtime after working ordinary
hours shall be allowed a meal break of 20 minutes which shall
be paid for at the appropriate rates. An employer and employee
may agree to any variation of this provision to meet the cir-
cumstances of the work in hand provided that the employer
shall not be required to make any payment in respect of any
time allowed in excess of 20 minutes.

4.2 Overtime

4.2.1 Payment for Working Overtime

Overtime shall be calculated on the following basis—

• time and a half for the first 2 hours (provided that
each shift shall stand alone).

• double time for all additional overtime.

• double time for all overtime performed on Sundays.

• double time and a half for work performed on the
public holidays specified in Clause 4.3.

The hourly rate, when computing overtime, shall be deter-
mined by dividing the appropriate weekly rate by 38, even in
cases when an employee works more than 38 ordinary hours
in a week.

4.2.2 Requirement to Work Overtime

FDPMS may require any employee to work reasonable over-
time at overtime rates and such employee shall work overtime
in accordance with such requirement, subject to WA Health,
Safety & Welfare Regulations.

The assignment of overtime by FDPMS to an employee shall
be based on specific work requirements. FDPMS will endeav-
our to provide equalisation of overtime to all employees where
possible and practicable.

During any outage, employees will be required to work over-
time as per FDPMS schedules/rosters to suit the outage
concerned.

4.2.3 Rest Period after Overtime

(i) Where overtime work is necessary, employees, where
possible, shall be given ten consecutive hours off duty between
successive shifts, provided that—

• if the employee has not had ten consecutive hours
off duty between the end of overtime work and the
time that he/she is due to begin their next shift, the
employee shall not be required to attend work until
ten consecutive hours off duty have been completed,
but shall not lose any pay for scheduled working time
occurring during this period.

• if, on management’s instructions, the employee
resumes work prior to the completion of ten hours
off duty, the employee shall be paid at overtime rates
until released from duty and shall then be entitled to
ten hours off duty.

4.2.4 Call Back

When an employee is recalled to work after leaving the job,
they shall be paid for at least 3 hours at overtime rates.

4.2.5 Saturday Work

An employee required to work overtime on a Saturday shall
be afforded at least four hours work or paid for four hours at
the appropriate rate except where such overtime is continuous
with overtime commenced on the day previous.

4.2.6 Standing By

Employees who are required regularly to hold themselves in
readiness for a call back after ordinary hours shall until re-
leased be paid standing-by time at ordinary rates from the time
which they are so to hold themselves in readiness.

4.2.7 Meal Allowance

An employee required to work overtime for more than two
hours without being notified on the previous day or earlier
that they will be so required to work shall either be supplied
with a meal by the employer or paid for the first meal and each
subsequent meal after a further four hours of overtime.

Where applicable the meal allowance shall be $7.30.
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4.3 Public Holidays/Sundays
4.3.1 Prescribed Holidays
(a) An employee on weekly hiring shall be entitled, without

loss of pay, to public holidays as follows—
New Year’s Day
Australia Day
Good Friday
Easter Monday
Anzac Day
Labour Day
Foundation Day
Sovereigns Birthday
Christmas Day
Boxing Day

or such other day as is generally observed in a locality as a
substitute for any of the above days.

4.3.2 For the purposes of this Agreement
When any of the days mentioned in paragraph (a) hereof

falls on a Saturday or a Sunday the holiday shall be observed
on the next succeeding Monday and when Boxing Day falls
on a Sunday or a Monday the holiday shall be observed on the
next succeeding Tuesday. In each case the substituted day shall
be a holiday without deduction of pay and the day for which it
is substituted shall not be a holiday.

4.3.3 Payment for work on Public Holidays/Sundays
An employee shall be paid at the rate of double time and a

half for work done on public holidays.
An employee shall be paid at the rate of double time for

work done on a Sunday.
4.3.4 Holidays—Absence on Working Day Before or After
Where an employee is absent from their employment on the

working day before or the working day after a public holiday
without reasonable excuse or without the consent of the em-
ployer, the employee shall not be entitled to payment for such
holiday.

4.3.5 Minimum Payment—Holidays and Sundays
Employees required to work on Sundays or public holidays

shall be paid for a minimum of three hours work.
4.3.6 Meal Allowance—Holidays and Sundays
An employee required to work on a Sunday or public holi-

day for more than four hours without being notified on the
previous day or earlier that he will be so required to work
shall either be supplied with a meal by FDPMS or paid ($7.30)
for the meal taken during his first crib break, and during each
subsequent crib break. Provided that such payment need not
be made to employees living in the same locality as their
workplace who can reasonably return home for meals

4.4 Shift Work
4.4.1 Definitions
For the purposes of this clause agreement—

“Afternoon shift” means any shift finishing after 6.00
pm and at or before midnight.

“Continuous Work” means work carried on with con-
secutive shifts of employees throughout the 24 hours of
each of at least six consecutive days without interruption
except during breakdowns or meal breaks or due to una-
voidable causes beyond the control of the employer.

“Night shift” means any shift finishing subsequent to
midnight and at or before 8.00 am.

“Rostered Shift” means a shift of which the employee
concerned has had at least 24 hours notice.

“Outage Shift” means any shift designed specifically
for outage work.

“Start/Commencement/Finish” times means where a
shift commences prior to 11.00pm, the whole of the shift
shall be deemed to have been worked on that day. Where
a shift commences at or after 11.00pm, the whole of that
shift shall be deemed to have been worked on the follow-
ing day.

4.4.2 Hours—Continuous Work Shifts
This subclause shall apply to shift workers on continuous

work as defined. The ordinary hours of shift workers shall
average 38 per week inclusive of crib time and shall not

exceed 152 hours in 28 consecutive days (unless agreed be-
tween FDPMS and the majority of employees). Subject to the
following conditions shift workers shall work at such times as
FDPMS may require—

(a) a shift shall consist of not more than ten ordinary
hours inclusive of crib time.

(b) except at the regular changeover of shifts, an em-
ployee shall not be required to work more than one
shift in each twenty-four hours, unless required to
relieve a subsequent shift (the performance of more
than on shift in 24 hours would be avoided where
practicable).

(c) twenty minutes shall be allowed to shift workers each
shift for crib which shall be counted as time worked.

(d) By agreement between an employer, the Union con-
cerned and the majority of employees in the plant,
work section or sections concerned, ordinary hours
not exceeding 12 on any day may be worked subject
to—

• Proper health and monitoring procedures be-
ing introduced.

• Suitable roster arrangements being made; and
• Proper supervision being provided.

4.4.3 Hours—Other than Continuous work
This subclause shall apply to shift workers not on continu-

ous work. The ordinary hours of work shall be an average of
38 per week (between Monday and Friday) to be worked over
a roster cycle not exceeding 28 days (unless agreed between
FDPMS and the majority of employees).

The ordinary hours shall be worked continuously except for
meal breaks at the discretion of FDPMS.  Except at regular
changeover of shifts an employee shall not be required to work
more than one shift in each 24 hours.

Provided that—
(1) Where the first night shift in any week commences

on Monday night, the night shift commencing on Fri-
day and finishing not later than 8.00am on Saturday
of that week, shall be deemed to have been worked
in ordinary working hours.

(2) The ordinary hours of work prescribed herein shall
not exceed 10 hours on any day except for work per-
formed during outages.

(3) In any arrangement of ordinary working hours where
the ordinary working hours are to exceed eight on
any shift the arrangement of hours shall be subject
to agreement between FDPMS and the majority of
employees in the plant or work section or sections
concerned; and

(4) By agreement between an employer, the Union con-
cerned and the majority of employees in the plant,
work section or sections concerned, ordinary hours
not exceeding 12 on any day may be worked subject
to—

• Proper health and monitoring procedures be-
ing introduced.

• Suitable roster arrangements being made; and
• Proper supervision being provided.

4.4.4 Rosters
(a) Shift rosters shall specify the commencing and finishing

times of ordinary working hours of the respective shifts.
(b) An employee shall be given at least 24 hours notice of

the requirement to work on shift, except in the case of an emer-
gency whereby a shiftworker may be required to change their
normal shift or a day worker may be required to perform shift
work, in which case the notice shall be 12 hours without any
penalty payments.

4.4.5 Variation by Agreement
Subject to subclauses 4.4.2 and 4.4.3 hereof the method of

working shifts may in any case be varied by agreement be-
tween the employer and the majority of employees concerned.

The time of commencing and finishing shifts may be varied
by agreement between FDPMS and the majority of employ-
ees and the Union concerned to suit the circumstances of the
establishment or in the absence of agreement by seven days’
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notice of alteration given by FDPMS to the employees. FDPMS
reserves the right to alter shift hours during outages.

4.4.6 Afternoon or Night Shift Allowances
(a) A shift worker whilst on afternoon or night shift shall be

paid for such shift 20 per cent more than their ordinary rate.
(b) A shift worker who works on an afternoon or night shift

which does not continue for at least five successive afternoons
or nights in a five day workshop or six successive afternoons
or nights in a six day workshop; or shall be paid for each such
shift 50 per cent for the first two hours thereof and 100 per
cent for the remaining hours thereof in addition to their ordi-
nary rate.

(c) An employee who—
• during a period of engagement on shift, works night

shift only; or
• remains on night shift for a longer period than four

consecutive weeks; or
• works on a night shift which does not rotate or alter-

nate with another shift or with day work so as to
give them at least one-third of their working time off
night shift in each shift cycle,

shall during such engagement period or cycle be paid 30 per
cent more than his ordinary rate for all time worked during
ordinary working hours on such night shift.

When an employee is required to work an emergency shift,
ie. an unplanned unscheduled requirement with less than 12
hours notice, they shall be entitled to a 40% loading, provid-
ing such emergency shift is less than 4 weeks in duration.

4.4.7 Saturday Shifts
The minimum rate to be paid to a shift worker for work

performed between midnight on Friday and midnight on Sat-
urday shall be time and a half. Such extra rate shall be in
substitution for and not cumulative upon the shift premiums
prescribed in subclause 4.4.6 hereof.

4.4.8 Overtime
Shift workers for all time worked in excess of or outside the

ordinary working hours prescribed by this Agreement or on a
shift other than a rostered shift shall—

(a) if employed on continuous work be paid at the rate
of double time; or

(b) if employed on other shift work at the rate of time
and a half for the first two hours and double time
thereafter.

(c) Where a shift worker other than for public holiday(s)
who qualifies for payment of the allowance under
Clause 4.4.6 (a) is entitled to the payment of over-
time under this Agreement the shift allowance under
Clause 4.4.6 (a) shall be added as a flat payment to
all hours worked.

Except in each case when the time is worked—
(d) by arrangement between the employees themselves;
(e) for the purposes of effecting the customary rotation

of shifts.
Provided than when not less than 7 hours 36 minutes notice

has been given to FDPMS by a relief person that they will be
absent from work and the employee to whom they should re-
lieve is not relieved and is required to continue work on their
rostered day off the unrelieved employee shall be paid double
time.

4.4.9 Daylight Saving
Notwithstanding anything contained elsewhere in the Agree-

ment, in any area where by reason of legislation of a State
summer time is prescribed as being in advance of the standard
time of that State the presented length of any shift—

(a) commencing before the time prescribed by the rel-
evant legislation for the commencement of a summer
time period, and

(b) commencing on or before the time prescribed by such
legislation for the termination of a summer time pe-
riod,

shall be deemed to be the number of hours represented by the
difference between the time recorded by the clock at the be-
ginning of the shift and the time so recorded at the end thereof,

the time of the clock in each case to be set to the time fixed
pursuant to WA State legislation.

In this subclause the expressions “standard time” and “sum-
mer time” shall bear the same meaning as are prescribed by
WA State legislation.

5.0—STATUTORY HOLIDAYS, LEAVE
5.1 Annual Leave
5.1.1 Basic Entitlements
Employees on weekly hire shall be entitled to four weeks’

annual leave (28 consecutive days including non-working days)
after each year of continuous service, (less the period of an-
nual leave). This entitlement shall not include Public Holidays.

Pro rata annual leave shall accrue during the years of join-
ing and terminating from the Company. (The accrual rate is
2.923 hours for each 38 hours ordinary time worked). Seven
day shiftworkers—that is shift workers roistered to work regu-
larly on Sundays and holidays, shall be entitled to seven
consecutive days leave including non-working days.

5.1.2 Annual Leave Exclusive of Public Holidays
This annual leave entitlement described above shall not in-

clude any of the Public Holidays listed in Clause 4.3.1 of this
agreement. If any such holiday falls—

• while the employee is on annual leave; and
• on a day where the employee would normally have

been roistered to work;
then his/her annual leave shall be credited with the amount of
ordinary time he/she would have worked had the day not been
a holiday.

5.1.3 Method of Taking Annual Leave
Annual leave shall be given and taken in one or two con-

tinuous periods. If given in two continuous periods, one of
those must be at least 14 consecutive days including non-work-
ing days. The employee may take annual leave in smaller
amounts subject to the company’s prior approval.

5.1.4 Time of Taking Leave
Leave shall be taken at a time fixed by FDPMS within six

months from the date the right to it accrued, with not less than
four weeks’ notice to the employee.

Where FDPMS and the employee agree, annual leave can
be taken up to two years after the date it accrued, and with less
than four weeks’ notice to the employee.

5.1.5 Leave Allowed Before Due (“Leave in Advance”)
FDPMS may allow an employee to taken annual leave be-

fore becoming entitled to it. In those circumstances, the
employee will not qualify to take more annual leave until twelve
months after taking that leave “in advance”.

If on termination the employee has not completed sufficient
service to accrue the leave that was given in advance, FDPMS
my deduct the value of this unaccrued amount from the em-
ployee’s termination payment.

5.1.6 Proportionate Leave on Termination
Unused annual leave shall be paid out on termination.
5.1.7 Loadings on Annual Leave
Employees on weekly hire are entitled to an annual leave

loading of 17.5% of ordinary time weekly earnings on four
weeks’ annual leave, unless a normal shift leading greater than
17.5% would have applied if leave had not been taken. In such
instances, the shift loading shall apply. This loading shall ap-
ply to proportionate leave on termination.

5.1.8 Calculation—Continuous Service
(a) Service for the purpose of this Clause and Clause 5.5.—

Long Service Leave—will be regarded as continuous
providing—

(i) any absences from work is due to—
• personal sickness (See clause 5.2.—Sick

Leave)
• accident
• leave granted by the Company;

(ii) in cases of personal sickness, accident or absences
for reasonable cause, the employee informs the em-
ployer, in writing if practicable, within 24 hours of
the commencement or as soon as practicable is such
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absences of his/her inability to attend for duty and as
far as practicable the nature of the illness, injury or
cause and the estimated duration of his / her absence.

(b) Absences considered to break continuity of service shall
be notified by the Company as below—

(i) Individual Absenteeism —by writing to the employee
concerned;

(ii) Collective Absenteeism—by posting up a notifica-
tion outside the Company’s site office in the manner
in which general notifications to employees are usu-
ally made, and by posting to each union whose
members have participated in such concerted or col-
lective absenteeism, a copy of it not later than the
day it is posted up i the plant/outside the site office.

(c) In calculating the period of twelve month’s continuous
service the following absences shall be counted as time
worked—

(i) up to 152 ordinary working hours in a twelve-monthly
period in the case of sickness or accident; (pro-rata
for those with less than twelve months’ service)

(ii) long service leave taken in accordance with Clause
5.5.

Any other unauthorised absences from work may not be taken
into account and may not count as time worked in calculating
the period of twelve months’ continuous service.

5.1.9 Annual Close Down
(a) The employer may, by giving not less that four weeks

notice of their intention so to do, stand off for the duration of
the close down all employees in the plant, section or sections
concerned.

(b) The employer may close down part of the plant for up to
four separate periods for the purpose of granting annual leave
in accordance with this subclause. If the employer closes down
their plant in four separate periods one of those periods shall
be for a period of at least 10 consecutive days including non-
working days.

(c) Nothing shall prevent the employer directing an employee
to take part of or the full entitlement of annual leave when it
has fully accrued, subject to 28 days notice.

5.1.10 Ordinary Hours Worked
For the purposes of this clause the calculation of ordinary

hours worked shall be deemed to include paid sick days taken,
jury service and paid bereavement leave taken within Aus-
tralia.

5.2 SICK LEAVE
An employee other than a casual employee shall be entitle

to paid sick leave where genuine non-work related illness or
injury prevents them from attending work subject to—

(a) he/she shall not be entitled to paid sick leave for any
period where he/she is entitled to Worker’s Com-
pensation.

(b) he/she shall, as soon as reasonably practicable and
during the ordinary hours of the first day or shift of
such absence, inform the company of—

• his / her inability to attend for duty.
• the nature of the illness or injury and estimated

length of time he/she expects to be absent as
far as is practicable.

If it is not reasonably practicable to inform the company
during the ordinary hours of the first day or shift or such ab-
sence the employee shall do so within 24 hours of such absence.

He/she shall prove to the satisfaction of FDPMS that he/she
was unable on account of such illness or injury to attend for
duty on the day or days for which sick leave is claimed. FDPMS
may require a medical certificate in respect of any absence.

(c) During their first year of employment with FDPMS an
employee shall be entitled to sick leave at the rate of one day
or eight hours, which ever is the lesser at the beginning of
each of the first eight calendar months of their employment.
Such sick leave shall be cumulative.

Provided that an employee who has completed one year of
continuous employment shall be credited with further 10 days
sick leave entitlement at the beginning of their second and
each subsequent year. Unused sick leave will accumulate from
year to year.

(d) The provisions of this clause do not apply to an em-
ployee who fails to produce a certificate from a medical
practitioner dated at the time of the absence or who fails to
supply such other proof of the illness or injury as the employer
may reasonably require provided that the employee shall not
be required to produce a certificate from a medical practitioner
with respect to absences of two days or less unless after two
such absences in any year of service the employer requests in
writing that the next and subsequent absences in that year if
any, shall be accompanied by such certificate.

(e) If an employee is terminated by FDPMS and is re-en-
gaged by FDPMS within a period of six months, then the
employee’s unclaimed balance of sick leave shall continue to
accrue from the date of re-engagement.

The period of interruption shall not be counted as service
for the purposes of sick leave.

5.3 Bereavement Leave
An employee shall be granted reasonable bereavement leave

of up to two days with pay to attend funeral arrangements on
the death of members of his/her immediate family (or com-
mon law family).

5.4 Jury Service
An employee required to attend for jury duty or who is sub-

poenaed as a Crown witness shall be reimbursed by FDPMS
an amount equal to the difference between the amount paid in
respect of their attendance for such service and the amount of
wages they would have received had they worked in accord-
ance with the prevailing roster and not attended for jury service
or as a Crown witness.

Provided that an employee shall notify FDPMS as soon as
practible of the date upon which they are required to attend for
jury duty or respond to a Crown subpoena, and shall provide
proof of their attendance, the duration thereof, and the amount
received in respect thereof, prior to reimbursement being made.

5.5 Long Service Leave
All employees covered by this Agreement shall be entitled

to long service leave under, subject to, and in accordance with
the provisions of the appropriate WA Legislation relating to
LSL (WA LSL Act 1958/1973).

5.6 Redundancy
5.6.1 Redundancies Occur When—

• the employer decides that it no longer wishes the job
an employee has been doing to be performed by any-
one.

• this does not result from ordinary or customary turno-
ver of labour

• this decision makes it necessary for the employer to
retrench the employee(s) on a weekly hire (termi-
nate his/her employment).

5.6.2 Discussion Before Termination
FDPMS will discuss

• the reasons for the redundancy
• any measures to avoid of minimise adverse effects

with the employee(s) affected and the union(s) as soon as prac-
ticable after making a firm decision that a job is redundant.

FDPMS will also provide in writing all relevant informa-
tion about the proposed termination’s to the employee(s)
concerned and the union(s).

(a) Period of Continuous Service Severance Pay
1 year or less Nil
1 year and up to the completion of

2 years 4 week’s pay
2 years and up to the completion of

3 years 6 week’s pay
3 years and up to the completion of

4 years 7 week’s pay
4 years and over 8 week’s pay

“Week’s pay” means the ordinary time rate of pay for the
employee concerned. The severance payments shall not ex-
ceed the amount the employee would have earned if their
employment with FDPMS had continued to normal retirement
age.
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Maintenance Termination Pay
A casual or temporary employee shall be entitled to a pay-

ment of $30.00 for each completed week of service or pro rata
for part thereof where the employee ceases to be employed by
FDPMS.

5.6.3 Employee Leaving During Notice
An employee who is to be retrenched may terminate his/her

employment during the notice period. He/she would still be
entitled to the same benefits and severance pay mentioned
above, but not to pay in lieu of notice.

5.6.4 Alternative Employment
FDPMS, in a particular redundancy case, may make appli-

cation to the West Australian IRC to have the general severance
pay prescription varied if FDPMS obtains acceptable alterna-
tive employment for an employee.

5.6.5 Notice to Commonwealth Employment Service
FDPMS will notify the CES of details of personnel to be

retrenched as soon as possible after the decision to retrench
has been made.

5.6.6 Employees with Less than One Year’s Service
This clause shall not apply to employees with less than one

year’s continuous service and the general obligation on the
FDPMS should be no more than to give relevant employees
and indication of the impending redundancy at the first rea-
sonable opportunity, and to take such steps as may be
reasonable to facilitate the obtaining by the employees of suit-
able alternative employment.

5.6.7 Employees Exempted
This clause shall not apply where employment is terminated

as a consequence of conduct that justified instant dismissal,
including malingering, inefficiency, or neglect of duty, or in
the case of casual employees, apprentices, or employees en-
gaged for a specific period of time or for a specified task or
tasks.

5.7 Parental Leave
Parental leave will be as provided by the Test Case Decision

of the Australian Industrial Relations Commission.

6.0—GENERAL
6.1 Superannuation
An employer, on behalf of its employees employed under

this Agreement, will contribute a prescribed amount to a Su-
perannuation Scheme such as C + Bus. provided that this does
not breach the Superannuation Guarantee (Administration) Act
1991.

6.2 Occupational Health and Safety
All parties to this Agreement recognise the importance of

Health and Safety and the benefit of an accident free workplace.
FDPMS with the assistance of its employees and the union
will maintain a high standard and all parties shall abide by the
Occupational Health Safety and Welfare Act 1984.

6.3 First Aid
6.3.1 FDPMS shall provide First Aid facilities together with

fully qualified First Aid attendants in attendance.
6.3.2 An employee, who is experienced in First Aid proce-

dures and who is the current holder of appropriate First Aid
qualifications such as a certificate from St John’s Ambulance
or similar accepted body shall be paid a weekly allowance of
$8.40 if they are appointed by FDPMS or a sub-contractor to
perform such work.

6.4 Induction
6.4.1 All employees shall, before entering any FDPMS Plant

or commencing work on any Plant, attend and successfully
complete an Induction Program on the Safety Handbook, this
Enterprise Agreement and the Plant Code of Conduct.

6.4.2 The induction program shall comply with the require-
ments of the client.

6.5 Disciplinary Procedures
6.5.1 Counselling Procedure
FDPMS shall promulgate for the Project, Counselling Pro-

cedures for all of its employees and subcontractors employees.
FDPMS shall ensure that employees receive counselling where
necessary, before any warning is given and that the employee

shall be advised that they are being formally counselled under
these Disciplinary Procedures. Where possible FDPMS shall
assist the employee to improve their work performance to a
satisfactory standard.

Unless otherwise requested by the employee, the appropri-
ate Shop Steward will attend this formal counselling.

Should personal matter/issues be involved the employee may
request that such matters/issues be dealt with in confidence by
the FDPMS representative.

A written advice shall be supplied to the employee, the ap-
propriate Shop Steward and a copy shall be placed on the
employee’s personnel file. If after three months FDPMS de-
termines that no further remedial action is required, the reason
for counselling may be removed from the employee’s file.

6.5.2 Serious Misconduct—Summary Dismissal
FDPMS may dismiss an employee, without notice, for seri-

ous misconduct. Where FDPMS so dismisses an employee, it
shall be confirmed in writing, setting out the reasons for the
dismissal.

Advice to the employee of dismissal shall be by the FDPMS
Industrial Relations Manager and the FDPMS Site Manager.
Examples of actions which may constitute misconduct include
breaches of safety, misconduct, fighting, theft, sabotage, etc.
The appropriate Shop Steward shall attend any such discus-
sion with the employee, unless otherwise requested by the
employee.

Suspension
In certain instances, dismissal without notice may be inap-

propriate or there may be a need for investigation of alleged
serious misconduct.

Where it is considered appropriate the intermediate step of
placing an employee on paid leave until such time, as the in-
vestigation outcome is finalised, may be utilised.

In certain serious cases of breach of the accepted norms on
the job that do not warrant instant dismissal, then the parties
agree that leave without pay may be utilised as an appropriate
penalty, up to a maximum of two weeks. As per the Settle-
ment of Grievances Procedure (Clause 2.2), the employee may
request a union representative to represent him/ her during
any investigation.

6.5.3 Warning Procedure
If after counselling has occurred and the problem continues

or another problem arises, which makes the employees con-
duct unsatisfactory in the areas of inefficiency, neglect of duty
or other misconduct (other than serious misconduct) and the
employer intends to formally discipline that employee, shall
follow the aforementioned procedures.

(a) First Warning
On the first occasion of unsatisfactory behaviour a senior

representative of FDPMS shall—
• Advise the employee of the behaviour that is deemed

to be unsatisfactory;
• Advise the employee of what action to take to cor-

rect the problem.
• Advise the employee of the consequences of con-

tinuing the unsatisfactory behaviour.
The appropriate shop steward shall attend any such discus-

sions, unless otherwise requested by the employee.
The details of the warning shall be confirmed by letter from

FDPMS to the employee, the appropriate shop steward and a
copy placed on their personnel file.

(b) Final Warning
An employee whose behaviour continues to be deemed to

be unsatisfactory shall receive a final warning. This warning
shall be issued in accordance with the procedure for the first
warning but in addition the employee shall be advised that—

• Further unsatisfactory behaviour shall result in the
employee’s dismissal.

• This warning would be classified as the final warn-
ing and no further warnings will be permitted.

• The appropriate shop steward shall attend any such
discussions, unless otherwise requested by the em-
ployee.
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• A copy of this final (written) warning shall be given
to the employee, forward to the appropriate shop
steward and the appropriate Union Office.

(c) An employee who has received these warnings and who
continues to engage in unsatisfactory behaviour may be dis-
missed and this shall be confirmed in writing by FDPMS to
the employee. The appropriate shop steward shall be in at-
tendance at any discussion with the employee, unless otherwise
requested by the employee. A copy of this dismissal advise
shall be given to the appropriate shop steward and forwarded
to the appropriate Regional Union Office.

6.6 Subcontractors

FDPMS will ensure that its specifications required contrac-
tors to abide by all statutory requirements including those
relating to award conditions and payments applying to all
employees associated with the contracts and that its selection
criteria require demonstration of sound industrial management

6.7 Smoking in the Workplace

The parties agrees to co-operate in taking all necessary steps
to provide a smoke free workplace in any Plant.

6.8 Protective Clothing, Equipment etc

6.8.1 FDPMS shall provide all employees covered by this
Agreement with laundered industrial clothing. Safety boots
and bluey jackets (during June, July and August) will be sup-
plied and replaced by FDPMS on a fair wear and tear basis. In
such circumstances, a new pair of boots or a new jacket will
be exchanged for the worn items. Where possible and practi-
cable items of clothing and equipment supplied will be made
in Australia.

This protective clothing and equipment remains the prop-
erty of FDPMS and must be returned upon termination, when
requested by FDPMS.

6.8.2 Damage to Clothing, Spectacles, Hearing Aids and
Tools

Compensation to the extent of the damage sustained shall be
made where, in the course of the work, clothing, spectacles,
hearing aids or tools are damaged or destroyed by fire or mol-
ten metal or through the use of corrosive substances. Provided
that FDPMS liability in respect of tools shall be limited to
such tools of trade as are ordinarily required for the perform-
ance of the employee’s duties. Provided further, that this
subclause shall not apply when an employee is entitled to
Workers’ Compensation in respect of the damage.

6.9 Quality Improvement

The parties to this Agreement acknowledge a positive com-
mitment to Quality Improvement which will include each
employee to be responsible for improved quality of their own
work. The parties further acknowledge their commitment to
International Best Practices and integrated benchmarks. The
introduction of a Continuous Improvement Program shall be
supported by all parties following the consultation process.

6.10 Drug and Alcohol Issues

The parties recognise that the safety of all employees may
be affected by the hazards that alcoholism and drug depend-
ency may create on the job. FDPMS in consultation with the
Union will maintain a policy relating to procedures for deal-
ing with drug and alcohol issues.

6.11 No Discrimination

There shall be no discrimination on the basis of race, colour,
religion, sex, national origin, marital status, age or political
background.

6.12 Training

It is recognised that advances in technology, increasing stand-
ards and the requirement of employees for improvement will
require advances in training. FDPMS will introduce training
programs in specialised subjects other than the career path
programs. To assist and support employees in attaining train-
ing goals, FDPMS will make available to employees
educational and development materials.

Employee standards shall be based on their needs require-
ments; self motivation shall be the key factor and employees
will be encouraged to their progress capabilities.

6.13 Trade Union Training
An accredited shop delegate shall be granted up to a maxi-

mum of five days paid leave each year for approved trade union
courses and seminars.

Leave of absence will be granted at the ordinary rate of pay
and shall not include shift loadings, penalty rates or overtime.

Any application for leave shall be submitted to the employer
for approval at least two weeks before the commencement of
the course. All applications shall be accompanied by a state-
ment from the relevant Union indicating that the sop delegate
has been nominated for the course. The application shall pro-
vide details as to the subject, commencement date, length of
course, venue and the authority which is conducting the course.

All absences shall be subject to operational requirements
FDPMS shall not be liable for any expenses associated with

the delegates attendance at a course. Leave of absence granted
under this clause shall include any necessary time in normal
working hours immediately before or after the course.

6.14 Productivity
6.14.1 General
It is recognised by employees and FDPMS that their mutual

future security will be achieved only by working together to a
common end result of a competitive successful company.

In order to do this the parties recognise the need for im-
proved skills and training for all employees. In addition, various
changes to management systems and work place practice will
lead to improvement in efficiency and productivity. This Agree-
ment will allow for real improvements and these will be
measurable by agreed performance indices, such as
benchmarking and an objectives matrix.

6.14.2 Indicators
As a result of this Agreement the parties are agreed that an

effective range of performance points indicators will be de-
veloped during the life time of this agreement. The indicators
may consist of, but are not limited to, the following areas.

Plant Efficiency, Safety Performance, Absenteeism, Indus-
trial Relations.

With respect to absenteeism, the parties agree to achieve a
sustained reduction where the average rate exceeds the indus-
try standard.

6.15 Notice Boards
A notice board shall be available for posting of approved

notices or official notices from the Union.
6.16 Sexual Harassment
It is the intention of FDPMS that all employees be allowed

to work in a workplace free of sexual harassment. FDPMS
and the Union in consultation will rigidly enforce the proce-
dures of its sexual harassment program and policy.

6.17 Consultation
A consultative process to enable decision making through

consultation by consensus in order to implement and identify
specific initiatives aimed at improving productivity. The par-
ties have a commitment to increase the efficiency, career path
opportunities and job security of FDPMS employees.

7.0—SIGNATORIES
Signed by: _______(signed)
on behalf of
FLUOR DANIEL POWER & MAINTENANCE
SERVICES PTY LTD
Signed by: _______(signed) (Seal affixed)
on behalf of
Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union, Western Australian Branch.
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THE GOLDEN EGG FARMS’ (FOOD PRESERVERS)
AGREEMENT 1997.
No. AG 239 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Food Preservers’ Union of Western Australia, Union of
Workers

and

Western Australian Egg Marketing Board.

No. AG 239 of 1997.

The Golden Egg Farms’ (Food Preservers) Agreement 1997.

COMMISSIONER J F GREGOR.

14 October 1997.
Order.

REGISTRATION OF AN INDUSTRIAL AGREEMENT
No. AG 239 OF 1997

HAVING heard Mr W Johnston on behalf of the first named
party and Ms L Howe on behalf of the Department of
Productivity and Labor Relations, and by consent, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—

THAT the Golden Egg Farms’ (Food Preservers) Agree-
ment 1997, filed in the Commission on 12 September
1997, be and is hereby registered as an Industrial Agree-
ment and shall have effect from the 14 October 1997.

(Sgd.) J. F. GREGOR,    
[L.S.] Commissioner.

———

THE GOLDEN EGG FARMS’ (FOOD PRESERVERS)
AGREEMENT 1997

1.— TITLE
This Agreement shall be known as The Golden Egg Farms’

(Food Preservers) Agreement 1997.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Agreement Objectives
4. Definitions
5. Scope
6. Date and Period of Operation
7. Commitments by Parties
8. Parties Bound
9. Relationship to Parent Awards

10. Technological Change and Restructuring
11. Settlement of Disputes
12. Employment Categories
13. Redundancy
14. Termination of Employment
15. Wages
16. Productivity Bonus
17. Supported Wage System for Employees with Dis-

abilities
18. Minimum Rates Adjustment Process—FPU Award
19. Payment of Wages
20. Higher or Lower Duties
21. Spread of Hours
22. Ordinary Hours of Work—Permanent Employees
23. Ordinary Hours of Work—Casual Employees
24. Roster
25. Overtime
26. Meal Breaks and Rest Periods
27. Annual Leave
28. Sick/Family Carers Leave
29. Bereavement Leave
30. Jury Service
31. Long Service Leave
32. Parental Leave
33. Emergency Service Leave
34. Military Service Leave

35. Leave Without Pay
36. Public Holidays
37. Health and Safety Procedures
38. Time and Wages Record
39. Signatories of Parties

Appendix 1—Wages Schedule
Appendix 2—Productivity Bonus Payment
Appendix 3—Supported Wage System for Employ-
ees With Disabilities
Appendix 4—Parental Leave Entitlements
Appendix 5—Productivity Initiatives and Key Per-
formance Indicators

3.—AGREEMENT OBJECTIVES
The Parties to this Agreement are committed in striving to

achieve Golden Egg Farm’s vision which is—
To Excel In Satisfying Our Customers Needs For The
Provision Of Quality Eggs And Egg Products.
(1) In achieving the corporate vision there are five pri-

mary values which shape the way the agency will
operate. These are—

(a) Satisfying our customers.
(b) Continuous improvement in all our activities.
(c) Respect for people and their rights.
(d) Integrity in all our dealings.
(e) Providing conditions of service and other ben-

efits to employees which match or exceed
community standards.

(2) To achieve the corporate vision the parties recognise
the need to pursue the following supporting objec-
tives—

(a) Operate in a commercial manner using best
management and operating practices.

(b) Provide cost effective services.
(c) Maintain and enhance an equitable, safe and

healthy work environment in which employ-
ees’ personal contributions and growth are
supported and encouraged.

(d) Achieve a satisfactory economic return to ef-
ficient producers.

(e) Meet all regulatory obligations.
(3) The parties are committed to Golden Egg Farms be-

ing a quality organisation that will continually strive
to improve business processes and performance. En-
terprise Bargaining has and will continue to assist
by—

(a) Improving the quality of working life for all
employees.

(b) Facilitating an efficient improvement process
by encouraging all employees and manage-
ment to identify and deal with real productivity
barriers in a participative manner.

(c) Continuous improvement of all processes to
achieve reduced cost, less waste and improve
quality, technology, work organisation, cus-
tomer service, delivery, timeliness, safety and
training.

(d) All employees actively supported by their re-
spective supervisors contributing ideas for
improvement of opportunities and assisting
with their implementation and overcoming
barriers to improvements.

(e) Encouraging and facilitating teamwork and
team performance with the ultimate objective
of achieving self managed work teams with
effective leadership at all levels.

(f) Ensuring employees are involved in making
decisions that may effect them in their par-
ticular work areas.

(g) Employees and management having a strong
focus on satisfying internal and external cus-
tomer requirements.

(h) Employees co-operating with each other and
other work teams.
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(i) Employees collecting and using necessary data
to improve organisational performance.

(j) Improving existing consultative processes.
(k) Developing the skills of employees through

the provision of appropriate training.
(l) Continuing and supporting the program of

structural efficiency and workplace reform
commenced in 1989.

4.—DEFINITIONS
(1) “Agreement” means Golden Egg Farms (Food

Preservers) Agreement 1997.
(2) “Employee” means someone who is referred to in Clause

5— Scope.
(3) “Employer” means the Western Australian Egg Marketing

Board trading as Golden Egg Farms.
(4) “Factory Site” means that building housing the egg

processing and grading plant.
(5) “Full Time Rate of Pay” means the rate of pay received

for a full time permanent employee.
(6) “Summer Processing Season” means that period which

commences on 21 September 1997 and finishes on 7 March
1998, and thereafter as agreed between the parties.

(7) “Union” shall mean Food Preservers Union of Western
Australia Union of Workers

(8) “Rostered Day Off” shall mean a day, from Monday and
Friday, on which a full time employee is not rostered to work
ordinary hours.

(9) “Commission” means the Western Australian Industrial
Relations Commission.

(10) “Winter Processing Season” means that period which
commences on 8 March 1998 and ends on 19 September 1998,
and thereafter as agreed between the parties.

(11) Employees engaged in preparing staff meals and
cleaning the cafeteria shall be classified as Grade 3 Level 1.

5.—SCOPE
(1) This Agreement applies to all employees of Golden Egg

Farms engaged in the classifications herein.
(2) On registration, this Agreement shall apply to

approximately 55 employees.

6.—DATE AND PERIOD OF OPERATION
(1) This Agreement shall come into force on the day of its

ratification by the Commission and shall continue to operate
for a period of 3 years.

(2) The parties to the Agreement agree to commence
negotiations for a new Agreement six months prior to the expiry
of this Agreement.

(3) On the expiration of this Agreement, and in the absence
of the registration of a subsequent industrial agreement, the
provisions of this Agreement shall continue to operate unless
cancelled by the parties.

7.—COMMITMENTS BY PARTIES
(1) The parties agree that there will be no extra claims for

the life of this Agreement except in so far as they relate to
either the negotiations foreshadowed by Clause 16—Minimum
Rates Adjustment Process and to the classification of individual
employees within the classifications of this Agreement.

(2) Consistent with the Arbitrated Safety Net Adjustment
Principle any future Safety Net Adjustments shall be absorbed
to the extent of any equivalent amount in rates of pay paid
pursuant to this Agreement. Future Safety Net Adjustments
shall not increase the rates of pay prescribed in Clause 15—
Wages of this Agreement.

(3) It is a condition of this Agreement that the parties will
not seek to use the terms contained herein as a precedent for
other enterprise agreements.

8.—PARTIES BOUND
The parties to this Agreement are the Western Australian

Egg Marketing Board (trading as Golden Egg Farms) and the
Food Preservers’ Union of Western Australia, Union of Workers
(FPU).

9.—RELATIONSHIP TO PARENT AWARDS
This Agreement shall replace—

Golden Egg Farms (Enterprise Bargaining) Agreement
1995
Golden Egg Farms (Productivity Bonus) Agreement 1996
Egg Processing Award 1978, with the exception of the
following clauses—

Clause 24.—General Conditions
Clause 25.—Inspection by Union
Clause 26.—Union Notice and Posting of Award
Clause 28.—Training Leave
Clause 29.—Trade Union Training Leave
Clause 30.—Workplace Consultation

10.—TECHNOLOGICAL CHANGE AND
RESTRUCTURING

(1) Golden Egg Farms’ Duty to Notify
(a) Where Golden Egg Farms has made a definite decision

to introduce major changes in production, program,
organisation, structure or technology that are likely to have
significant effects on employees, Golden Egg Farms shall
notify the employees who may be affected by the proposed
changes and the Union.

(b) “Significant effects” include termination of employment,
major changes in the composition, operation or size of the
workforce or in the skills required; the elimination or
diminution of job opportunities, promotion opportunities or
job tenure; the alteration of hours of work; the need for
retraining or transfer of employees to other work or locations
and the restructuring of jobs. Provided that where the
Agreement makes provision for alteration of any of the matters
referred to herein an alteration shall be deemed not to have
significant effect.

(2) Golden Egg Farms’ Duty to Discuss Change
(a) Golden Egg Farms shall discuss with the employees

affected and their Union inter alia, the introduction of the
changes referred to above, the effects the changes are likely to
have on employees, measures to avert or mitigate the adverse
effects of such changes on employees and shall give prompt
consideration to matters raised by the employees and/or the
union in relation to the changes.

(b) The discussions shall commence as early as practicable
after a definite decision has been made by Golden Egg Farms
to make the changes referred to above.

(c) For the purposes of such discussions, Golden Egg Farms
shall provide in writing to the employees concerned and the
union, all relevant information about the changes including
the nature of the changes proposed, the expected effects of the
changes on employees and any other matters likely to affect
employees provided that Golden Egg Farms shall not be
required to disclose confidential information the disclosure of
which would be detrimental to Golden Egg Farms’ interests.

11.—SETTLEMENT OF DISPUTES
(1) The purpose of this procedure is to ensure that any dis-

putes, questions, difficulties or grievances resolved as quickly
as possible.

(a) Any dispute, question, difficulty or grievance should, in
the first instance be discussed by the employee/s affected and
their immediate manager.

(b) In the event that the dispute, question, difficulty or
grievance remains unresolved, the employee and an authorised
official of the union should discuss the issue with the next
level of management.

(c) In the event that the dispute, question, difficulty or
grievance remains unresolved, an appropriate official of the
union should discuss the issue with the Chief Executive Officer
to try to resolve the dispute, question, difficulty or grievance.

(2) The parties are committed to the efficient resolution of
disputes, questions, difficulties or grievances and will
endeavour to ensure that a time limit of two days will apply to
each of the steps outlined in subclauses (1) above.

(3) While the steps outlined in subclauses (1) above are being
followed, the parties undertake to continue work in accordance
with the pre-dispute status quo. Neither party will be prejudiced
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in the outcome of the dispute as a result of the continuance of
work pursuant to this Clause.

(4) The procedure may be used in connection with questions,
disputes or difficulties arising under this Agreement, provided
that no solution may be agreed which is contrary to any term
of this Agreement.

(5) If the matter still remains unresolved following the above
procedure, it may be referred by either party to the Commission
for conciliation or arbitration.

(6) This procedure shall not apply to health and safety issues,
which shall be dealt with in accordance with the procedures
set out in Clause 37.—Health and Safety Procedures.

12.—EMPLOYMENT CATEGORIES
(1) Full Time Employees
A full time employee is a permanent employee who is

engaged to work an average of 38 ordinary hours per week
over a four week cycle subject to the rostering provisions of
this Agreement.

(2) Part Time Employees
A part time employee is a permanent employee who is

engaged to work between—
(a) Sixty (60) and one hundred and twenty-eight (128)

ordinary hours during summer season processing; and
(b) Sixty (60) and one hundred and fifty-two (152) ordi-

nary hours during winter season processing
over a four week cycle subject to the rostering provisions of
this Agreement.

Annual leave and sick leave entitlements for part time
employees shall be calculated on the basis of pro-rata
entitlements of full time employees. Where the number of
ordinary hours of a part time employee varies during an
anniversary year (including an employee who moves from full
time to part time employment or vice versa) entitlements shall
be calculated on the average number of ordinary hours worked
during the anniversary year.

(3) Casual Employee
A casual employee is an employee engaged by the hour.
(4) Trainees
The provisions of the National Training Wage Award of the

Australian Industrial Relations Commission shall apply to all
trainees employed by Golden Egg Farms (as varied from time
to time).

13.—REDUNDANCY
(1) Discussions Before Terminations
(a) Where Golden Egg Farms has made a definite decision

that Golden Egg Farms no longer wishes the job the employee
has been doing to be done by anyone and this is not due to the
ordinary and customary turnover of labour and that decision
may lead to termination of employment, Golden Egg Farms
shall hold discussions with the employees directly affected
and with the Union.

(b) The discussions shall take place as soon as is practicable
and shall cover, amongst other matters the reasons the proposed
terminations are required, measures to avoid or minimise the
terminations and measures to mitigate any adverse effects of
any terminations on the employees concerned.

(c) For the purposes of the discussion Golden Egg Farms
shall, as soon as practicable, provide in writing to the employees
concerned and the Union, all relevant information about the
proposed terminations including the reasons for the proposed
terminations, the number and categories of employees likely
to be affected, and the number of employees normally
employed and the period over which the terminations are likely
to be carried out.

Provided that Golden Egg Farms shall not be required to
disclose confidential information the disclosure of which would
be detrimental to Golden Egg Farms’ interests.

(2) The redeployment and redundancy conditions and
entitlements as they apply under the Public Sector Management
Act (Redeployment and Redundancy) Regulations 1994 will
apply to the employee under this Agreement.

14.—TERMINATION OF EMPLOYMENT
(1) Permanent Employees
(a) Should Golden Egg Farms wish to terminate a permanent

employee, the following period of notice shall be provided—
Period of Continuous Service Period of Notice
Not more than 1 year 1 week
More than 1 year but not more

than 3 years 2 weeks
More than 3 years but not more

than 5 years 3 weeks
More than 5 years 4 weeks

(b) Employees over 45 years of age with 2 or more years
continuous service at the time of termination, shall receive an
additional week’s notice.

(c) Where the relevant notice is not provided, the employee
shall be entitled to payment in lieu. Provided that employment
may be terminated by part of the period of notice and part
payment in lieu.

(d) Payment in lieu of notice shall be calculated using the
employee’s ordinary time weekly wage as prescribed by Clause
15—Wages of this Agreement.

(e) The period of notice in this Clause shall not apply in the
case of dismissal for conduct that justifies instant dismissal,
including malingering, inefficiency or neglect of duty or if
after receiving notice of termination such employee does not
carry out his or her duties in the same manner as he or she did
prior to such notice.

(f) The period of notice required for an employee to terminate
his or her employment shall be one weeks’ notice in writing.

(g) An employee who fails to give the notice prescribed in
subclause (1)(f) of this clause shall forfeit a sum equal to the
required period of notice. Such monies may be withheld from
monies due on termination.

(2) Casual Employees
The employment of a casual employee may be terminated

by the giving or receiving of 1 hour’s notice.

15.—WAGES
(1) The wages as prescribed in Appendix 1 of this Agree-

ment shall be paid to employees. The following increases shall
be payable during the life of this Agreement subject to the
achievement of identified milestones in Appendix 5—Produc-
tivity Milestones and approved by Government—

(a) a salary/wage increase of 4% as per Appendix 1,
Column A from the date of registration of the agree-
ment by the Western Australian Industrial Relations
Commission;

(b) a salary/wage increase of 3% as per Appendix 1,
Column B payable 12 months after the date of regis-
tration this Agreement; and

(c) a salary/wage increase of 3% as per Appendix 1,
Column C payable 24 months after the date of regis-
tration of this Agreement.

(2) Full Time and Part Time Employees
The ordinary time hourly rate of wage for full time and part

time employees shall be determined by dividing the appropriate
full time ordinary time weekly rate of wage by 38.

(3) Casual Employees—Egg Processing Award
The ordinary time hourly rate of wage for a casual employee

shall be the part time rate of pay plus an additional loading of
22%. The 22% loading prescribed by this clause is in lieu of
entitlements to sick/personal leave, annual leave or other forms
of leave.

16.—PRODUCTIVITY BONUS
In addition to the wage increases prescribed by Clause 15.—

Wages, productivity bonus payments shall be made on the
achievement of the efficiency targets on the dates and in the
manner described in Appendix 2 of this Agreement.

17.—SUPPORTED WAGE SYSTEM FOR EMPLOYEES
WITH DISABILITIES

The conditions that will apply to employees who because of
the effects of a disability are eligible for a supported wage
shall be those prescribed in Appendix 3—Supported Wage
System For Employees With Disabilities.
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18.—MINIMUM RATES ADJUSTMENT PROCESS—
FPU AWARD

(1) The parties to this Agreement recognise that in setting
the wages that all employees engaged in classifications covered
by the Egg Processing Award may be entitled to additional
wage increases arising from the Minimum Rates Adjustment
Process.

(2) Golden Egg Farms and the Food Preservers Union shall
meet and discuss the Minimum Rates Adjustment with a view
to completing the task by 31 December 1997.

(3) The final outcome of the Minimum Rates Adjustment
process will be included in this Agreement, either by application
of the two parties or by the issuing of an order by the Western
Australian Industrial Relations Commission at the end of the
arbitration.

If the Western Australian Industrial Relations Commission
issues an order to vary the Agreement following arbitration,
the parties agree by this Clause that the requirements of Section
43 (1) of the Industrial Relations Act 1979 have been satisfied.

(4) The FPU acknowledges that 1% of any increase arising
from the Minimum Rates Adjustment process has been paid
in the increase in the casual loading from 20% to 22%.

19.—PAYMENT OF WAGES
(1) Golden Egg Farms shall pay employees fortnightly by

means of a credit transfer to a bank, building society or credit
union account in the name of the employee as nominated by the
employee. The day that the credit transfer is credited to the
employee’s account shall be deemed to be the date of payment.

(2) Payment shall be made within three working days from
the last day of the pay period. The pay day shall not be changed
except by agreement of the parties, provided that where the pay
day falls on a Public Holiday, payment may be made on the
next working day.

(3) An employee who terminates employment or is dismissed,
shall be paid all wages due to the employee by Golden Egg
Farms on the day of termination of employment by cheque.

20.—HIGHER OR LOWER DUTIES
(1) Any employee performing work for a day or more on duties

carrying a higher prescribed rate of wage than that in which the
employee is engaged, shall be paid the higher wage for the time
so employed, provided that where an employee is engaged for
more than half of one day or shift on duties carrying a higher
rate, the employee shall be paid the higher rate for such day or
shift.

(2) Any employee who is temporarily required to perform
duties carrying a lower prescribed rate of wage, shall do so
without any loss of pay.

(3)  Golden Egg Farms may direct any employee to carry
out such duties as are within the limits of an employee’s skill,
competence and training.

(4) A permanent employee who is required to perform the
duties of an employee on a rostered day off shall not be enti-
tled to be paid the higher rate of pay prescribed in subclause
(1) of this clause.

21.—SPREAD OF HOURS
(1) (a) Employees may be rostered to work ordinary hours

of work on any day Monday to Friday between the hours of
5.00am and 8.00pm, provided that employees engaged prior
to date of ratification shall not be required to work ordinary
hours before 6.00 am or after 6.00pm.

(b) Where an employee agrees to perform ordinary hours
work before 5.00 am or after 8.00 pm (or before 6.00 am or
after 6.00 pm in the case of an employee engaged prior to date
of ratification), the period of work completed outside such
hours shall be paid at the appropriate overtime rate. Provided
that such time shall count as ordinary hours of work.

(2) All employees engaged after the date of ratification shall
be advised prior to commencement that they may be required
to work prior to 6.00am and after 6.00pm.

Where a casual employee accepts a contract of employment
as a permanent employee, after the registration of this
Agreement, the employee is considered a new employee for
the purposes of this Clause.

(3) Ordinary Hours Penalty Rates
(i) A permanent employee who works ordinary hours between

5.00 am and 6.00 am or between 6.00 pm and 8.00 pm, on any
day Monday to Friday, shall be paid a loading of 25% of their
ordinary hourly rate of pay for each such hour.

(ii) A casual employee who works ordinary hours between
5.00 am and 6.00 am or between 6.00 pm and 8.00 pm, on any
day Monday to Friday, shall be paid a loading of 50% of the
ordinary full time hourly rate of pay for each such hour.

22.—ORDINARY HOURS OF WORK—PERMANENT
EMPLOYEES

(1) The ordinary hours of work for a full time employee
shall be an average of thirty eight per week in a four week
cycle, of not more than 19 days.

Provided that a full time employee may agree in writing to
work an average of 38 hours per week over a four week cycle
on not more than 20 days. Such may only be made after 6
months full time employment, and may be terminated by the
employee by giving 4 weeks notice in writing to Golden Egg
Farms.

(2) A part time employee is a permanent employee who is
engaged to work between—

(a) Sixty (60) and one hundred and twenty-eight (128)
ordinary hours during summer season processing; and

(b) Sixty (60) and one hundred and fifty-two (152) ordi-
nary hours during winter season processing

over a four week cycle subject to the rostering provisions of
this Agreement.

(3) (a) The maximum number of daily ordinary hours for
which a permanent employee engaged in the factory site may
be rostered shall be nine, exclusive of unpaid breaks.

(b) Notwithstanding subclause 3(a) above, where a full time
employee engaged in the factory site is rostered to work only
18 days in a four week cycle, the maximum number of daily
ordinary hours may be rostered shall be ten, exclusive of unpaid
breaks.

(4) The minimum number of daily ordinary hours for which
a full time and a part time employee may be rostered shall be
three consecutive hours.

(5) A minimum 10 hour break shall be provided between the
completion of work on one day (including overtime) and the
commencement of work on the following day.

If a ten hour break is not provided, payment at the rate of
double time shall be made for all time worked until a ten hour
break is provided.

(6) Notwithstanding subclause (5) above, a part-time
employee may agree to perform two periods of ordinary hours
work on the same day, provided that—

the employee has requested in writing to perform such
roster; or
there are unforseen urgent requirements.

Any dispute arising from the operation of this subclause shall
be resolved through the Clause 11.—Settlement of Disputes.

(7) The maximum number of ordinary hours for which a full
time employee may be rostered in any week shall be 46.

The maximum number of ordinary hours for which a part
time employee may be rostered in any week shall be 38.

(8) Notwithstanding other provisions of this Clause, an
individual full time employee may agree to “bank” up to 7
week day rostered days off.

Such “banked” week day rostered days off shall be worked
as ordinary time, and the time worked shall be taken off on
full pay at a time agreed between the employee and their
supervisor, or in conjunction with the next period of annual
leave, which ever first occurs.

23.—ORDINARY HOURS OF WORK—FACTORY SITE
CASUAL EMPLOYEES

(1) The maximum number of ordinary hours that a casual
employee may be engaged to perform in any week shall be 38.

(2) The maximum number of daily ordinary hours for which
a casual employee may be rostered shall be ten, exclusive of
unpaid breaks.
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(3) The minimum number of daily ordinary hours for which
a casual employee may be rostered shall be two hours.

(4) A minimum 10 hour break shall be provided between the
completion of work on one day (including overtime) and the
commencement of work on the following day.

If a ten hour break is not provided, payment at the rate of
double time shall be made for all time worked until a ten hour
break is provided.

(5) Notwithstanding subclause (4) above, an employee may
agree to perform two periods of ordinary hours work on the
same day, provided that—

the employee has requested in writing to perform such
roster; or
there are unforseen urgent requirements.

Any dispute arising from the operation of this paragraph
shall be resolved through the Clause 11.—Settlement of
Disputes.

24.—ROSTER
(1) A roster of the working hours of each full time and part

time employee employed on the factory site shall be exhibited
in such place or places in Golden Egg Farms, so as it may be
conveniently and readily seen by each relevant group or groups
of employees.

(2) Such roster shall show the name of each employee, the
work area and the hours to be worked .

(3) Such rosters shall be drawn up in such a manner as to
show the working hours of each employee for at least two weeks
in advance of the date of the roster, and may only be varied by
seven days’ notice.

Provided that in exceptional circumstances Golden Egg Farms
may vary a roster at shorter notice. Exceptional circumstances
are circumstances of an urgent nature which are beyond the
control of Golden Egg Farms.

Provided that a roster may be varied at any time by mutual
consent between the employee concerned and Golden Egg
Farms.

25.—OVERTIME
(1) All time worked by an employee which is—

(a) In excess of the daily, weekly or four weekly maxima
of ordinary hours as prescribed by Clause 22.—Or-
dinary Hours of Work—Permanent Employees or
Clause 23.—Ordinary Hours of Work—Casual Em-
ployees of this Agreement; or

(b) Either before an employees rostered commencing
time or after an employees rostered ceasing time,
except as provided by Subclause (3) of Clause 24; or

(c) Outside the spread of hours prescribed by Clause
21.—Spread of Hours, except as provided by para-
graph (a) of subclause (1) of Clause 21.—Spread of
Hours.

(d) On days on which the employee is rostered off ex-
cept as provided by paragraph (h) of subclause (2)
of Clause 22.—Ordinary Hours of Work—Perma-
nent Employees of this Agreement; or

(e) on Saturday or Sunday; or
(f) on a Public Holiday;

shall be overtime.
(2) (a) Except as provided by paragraph (b) below, all overtime

worked by permanent employees between 12.00 Midnight
Sunday to 12.00 noon Saturday inclusive shall be paid at the
rate of 150% for the first two hours and 200% thereafter.

Overtime worked by a casual employee shall be paid at the
rate of 150% for the first two hours and 200% thereafter,
calculated on the full time rate of pay.

(b) All overtime worked by a permanent employee after 12.00
Noon on Saturday or on a Sunday shall be paid at the rate of
200%.

Overtime worked after 12.00 Noon on Saturday or on a Sunday
by a casual employee shall be paid at the rate of 200%, calculated
on the full time rate of pay.

(c) All overtime worked by a permanent employee on a Public
Holiday shall be paid at the rate of 250%.

Overtime worked on a Public Holiday by a casual employee
shall be paid at the rate of 250%, calculated on the full time rate
of pay.

(d) The minimum payment for the first occasion on any day
an employee attends for overtime, where that overtime is worked
as a separate attendance to ordinary time, shall be three hours.

(e) For the purpose of this clause, each period of overtime
shall stand alone. Overtime shall be calculated on a daily or
shift basis.

(f) Where an employee is required to work a continuous
period of overtime which extends past midnight into the
succeeding day the time worked after midnight shall be
included with that worked before midnight for the purpose of
calculation of overtime.

(3) Notwithstanding anything contained in this Clause, Golden
Egg Farms and an employee may agree that time off with pay
may be allowed in lieu of payment for overtime. Such time off
shall be allowed subject to—

(a) time off for each hour or part thereof shall be equiva-
lent to the overtime rate that otherwise would have
been paid.

(b) The time of taking time off being agreed at the time
of arranging the overtime and must be no later than
four weeks after the overtime is worked provided
that if time off in lieu of overtime is not taken within
four weeks it shall be paid out at the appropriate over-
time rate.

(4) Where an employee is required to work overtime for
more than two hours, without being notified on the previous
day or earlier that he/she will be so required to work, the
employee shall be reimbursed for each meal purchased at the
rate prescribed for that meal as follows—

Breakfast $5.25 per meal
Lunch $6.50 per meal
Evening Meal $7.80 per meal

26.—MEAL BREAKS AND REST PERIODS
(1) Ordinary Hours Meal Breaks—Unpaid
(a) On every day that an employee works more than five and

a half ordinary hours, he or she shall be allowed a meal break
of not less than 30 minutes and not more than one hour.

(b) Where an employee is required for duty during any meal
break whereby his/her meal time is postponed for more that
one hour, he/she shall be paid at overtime rates until able to
take the meal break.

(c) Golden Egg Farms shall not schedule the meal break
within two hours of commencement of work.

(2) Overtime Meal Breaks—Unpaid
(a) Where an employee is required to continue working be-

yond his or her normal finishing time for more than two hours
he or she shall be allowed an unpaid break for a meal of not
less than 30 minutes.

(b) If the overtime continues beyond the meal break, an ad-
ditional 30 minute unpaid meal break shall be allowed after
each period of overtime of not more than 5 hours.

(3) The meal breaks prescribed by this clause shall be granted
and taken in one continuous period.

27.—ANNUAL LEAVE
(1) Except as otherwise provided by this clause, a period of

four consecutive weeks leave with payment of ordinary wages
as prescribed shall be allowed annually to an employee who
has completed twelve months’ continuous employment.

(2) (a) During a period of annual leave an employee shall be
paid a loading of 17.5% calculated on his or her ordinary wages
as prescribed by this award.

(b) The loading prescribed by paragraph (a) above shall not
apply to proportionate leave paid out on termination.

(3) If any holiday as prescribed by Clause 36—Public Holi-
days of this Agreement falls within an employee’s period of
annual leave, one day shall be added to the employee’s period
of annual leave for each such holiday.

(4) (a) Entitlement to annual leave shall accrue weekly at
the rate of 2.923 hours per week.
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(b) If after one week’s continuous service in any qualifying
12 month period an employee leaves his or her employment or
his or her employment is terminated by Golden Egg Farms,
then the employee shall be paid 2.923 hours pay at his or her
ordinary rate of pay for each completed week of service.

(c) In addition to the payment to which an employee may be
entitled under paragraph (a) of this subclause, an employee
whose employment terminates after the completion of a twelve
month qualifying period and who has not been allowed the
leave or a portion of the leave prescribed under this award
shall be given payment as prescribed by subclause (1) and
(2)(a) of this clause in lieu of that leave or portion of leave,
unless—

(i) the employee has justifiably been dismissed for mis-
conduct; and

(ii) the misconduct for which the employee has been dis-
missed occurred prior to the completion of that
qualifying period.

(5) Any time in respect of which a worker is absent from
work except time for which he is entitled to claim paid sick/
family carers leave or time spent on holidays or annual leave
as prescribed by this award shall not count for the purpose of
determining his right to annual leave.

(6) Upon request Golden Egg Farms may grant an employee
annual leave in more than one period.

(7) (a) Except as provided by paragraph (b) below, every
employee shall be given and shall take annual leave within
twelve months after the date the leave falls due.

(b) In special circumstances, and with the consent of Golden
Egg Farms, an employee may defer the taking of any accrued
annual leave, or any part thereof not taken, for a period not
exceeding two years after the date when the leave accrued is
due.

(8) The provisions of this clause shall not apply to casual
employees.

28.—SICK/FAMILY CARERS LEAVE
(1) For the purposes of this clause “service” shall not in-

clude—
(a) any period exceeding 14 calendar days during which

an employee is absent on leave without pay. In the
case of leave without pay which exceeds 14 calen-
dar days, the entire period of such leave without pay
is excised in full;

(b) any period which exceeds six months in one con-
tinuous period during which an employee is absent
on workers’ compensation. Provided that only that
portion of such continuous absence which exceeds
six months shall not count as “service”;

(c) any period which exceeds three months in one con-
tinuous period during which an employee is absent
on sick leave without pay. Provided that only that
portion of such continuous absence which exceeds
three months shall not count as “service”.

(2) An employee who is unable to attend or remain at his or
her place of employment during ordinary hours of work by
reason of—

(a) personal ill health or injury; or

(b) the need to care for another person;

shall be entitled to payment for such absence in accordance
with the provisions of this clause.

(3) Golden Egg Farms and employees may enter into agree-
ments with respect to notification to Golden Egg Farms, within
a specified period, of an employee’s inability to attend work
due to illness or injury. In all cases an employee shall notify
Golden Egg Farms as soon as reasonably practicable of the
absence, provided that—

(a) the agreement is between Golden Egg Farms and the
majority of employees covered by this Agreement
who are affected by the notification requirements;

(b) the agreement is available for inspection in the same
manner as prescribed in Clause 38 .—Time and
Wages Record; and

(c) an entitlement to payment under this clause shall not
be withheld if—

(i) the employee has given notice within 24 hours
of the commencement of the absence; or

(ii) the employee demonstrates extraordinary cir-
cumstances existed which prevented notice
being given.

(4) The basis for determining the entitlement to leave of
absence on the grounds of illness/family leave which an em-
ployee may be granted shall be ascertained by crediting a full
time employee with 11 days sick/family leave credits on com-
mencement and annually thereafter. The unused portion of these
credits shall be cumulative.

(5) (a) An application for sick leave exceeding two consecu-
tive working days shall be supported by the certificate of a
registered medical practitioner or, when the nature of the ill-
ness consists of a dental condition and the period of absence
does not exceed five consecutive working days, by the certifi-
cate of a registered dentist. Provided that employee may
provided such other proof of illness or injury that would sat-
isfy a reasonable person.

(b) Where a medical certificate is required in accordance
with paragraph (a) of this subclause such certificate must—

(i) be on the normal letterhead stationery of the medical
practitioner or dentist; and

(ii) include the name of the employee to whom it is is-
sued; and

(iii) indicate the period during which the employee is or
was unfit to perform the employee’s normal duties.

(6) The number of days sick leave which may be granted
without production of the certificate or such other proof re-
quired by subclause (5)(a) of this clause shall not exceed, in
the aggregate, five working days in any one credit year.

(7) The basis for determining an entitlement to leave of ab-
sence on the grounds of family leave as prescribed in subclause
2(b) of this clause shall be subject to —

(a) The employee having a minimum of ten (10) days
accrued or pro rata Sick Leave for their own use dur-
ing the year;

(b) The employee being responsible for the care of the
person concerned; and

(c) The person concerned being either—
(i) a member of the employee’s immediate fam-

ily; or
(ii) a person residing at the employee’s residence

for a period of no less than six months.
(d) The term “immediate family” includes—

(i) a spouse or a de facto spouse of the employee.
A de facto spouse, in relation to a person,
means a person who lives with the first men-
tioned person as the husband or wife of that
person on a bona fide domestic basis although
not legally married to that person;

(ii) a child or an adult child (including an adopted
child, a step child or an ex nuptial child), par-
ent, grandparent, grandchild or sibling of the
employee or spouse of the employee;

(e) Production of satisfactory evidence of illness of the
other person; and

(f) The employee, wherever practicable, giving Golden
Egg Farms notice prior to the absence of the inten-
tion to take leave, the name of the person requiring
care and their relationship to the employee, the rea-
sons for taking such leave and the estimated length
of absence. If it is not practicable for the employee
to give prior notice of absence, the employee shall
notify Golden Egg Farms by telephone of such ab-
sence as soon as possible on the first day of absence.

(8) Where an employee is ill during the period of annual
leave for a period of at least seven consecutive calendar days;
or long service leave for a period of at least 14 consecutive
calendar days and produces at the time or as soon as possible
thereafter medical evidence satisfactory to Golden Egg Farms
that the employee is or was as a result of the illness confined
to the employee’s place of residence or a hospital, Golden Egg
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Farms may grant sick leave for the period during which the
employee was so confined and reinstate annual or long serv-
ice leave equivalent to the period of confinement.

(9) An employee who is absent on leave without pay is not
eligible for sick leave during the currency of that leave with-
out pay.

(10) No sick leave shall be granted with pay if the illness or
injury has been caused by the misconduct of the employee or
in any case of absence from duty without sufficient cause.

(11) An employee, who has resigned, is subsequently reap-
pointed such employee shall for the purposes of this clause be
regarded as a new employee as from the date of reemployment.

(12) Where an employee who has been retired on medical
grounds resumes duty, sick leave credits at the date of retire-
ment shall be reinstated.

(13) Where an employee suffers a disability within the mean-
ing of Section 5 of the Workers’ Compensation and Assistance
Act 1981 which necessitates that the employee be absent from
duty, sick leave with pay shall be granted to the extent of sick
leave credits held by the employee. In accordance with sec-
tion 80(2) of the Workers’ Compensation and Assistance Act
1981 where the claim for Workers’ Compensation is decided
in favour of the employee sick leave credits are to be rein-
stated and the period of absence granted as sick leave without
pay.

(14) (a) An employee who produces a certificate from the
Department of Veterans’ Affairs stating that the employee suf-
fers from war caused illness, may be granted special sick leave
credits of 15 working days per annum on full pay in respect of
that war caused illness.

These credits shall accumulate up to a maximum credit of
45 working days, and shall be recorded separately to the em-
ployee’s normal sick leave credits.

(b) Every application for sick leave for war caused illness
shall be supported by a certificate from a registered medical
practitioner as to the nature of the illness.

(15) This clause shall not apply to casual employees.

29.—BEREAVEMENT LEAVE
(1) Upon the death of spouse, parent (including step-par-

ent), grandparent, child, stepchild or grandchild, brother or
sister, uncle or aunt within Australia, a full-time or part time
employee shall be entitled to paid bereavement leave of up to
two days.

(2) The right to such paid leave shall be dependent on com-
pliance with the following conditions—

(a) The employee shall give Golden Egg Farms notice
of intention to take such leave as soon as reasonably
practicable after the death of such relation;

(b) Where requested, satisfactory evidence of such death
shall be furnished by the employee to Golden Egg
Farms; and

(c) The employee shall not be entitled to leave under
this clause in respect of any period which coincides
with any other period of leave entitlement under this
agreement or otherwise.

(3) For the purpose of this Clause the word “spouse” shall
not include a “spouse” from whom the employee is separated
but shall include a person who lives with the employee as a de
facto “spouse”.

30.—JURY SERVICE
(1) An employee required to attend for jury service during

their roster working hours shall be reimbursed by Golden Egg
Farms an amount equal to the difference between the amount
paid in respect of the attendance for such jury service and the
amount of wages that they would have received had the em-
ployee not been on jury service.

(2) An employee shall notify Golden Egg Farms as soon as
possible of the date upon which the employee is required to
attend for jury service.

(3) Further, the employee shall provide Golden Egg Farms
with proof of attendance, the duration of such attendance and
the amount received in respect of such service.

31.—LONG SERVICE LEAVE
(1) Employees shall accrue an entitlement to long service

leave on the following basis—
(a) Current permanent employees, 13 weeks after each

period of seven years’ continuous service in accord-
ance with the Clerks (Public Authorities) Award
1987;

(b) Future permanent employees shall become entitled
to 13 weeks long service leave—

(i) after a period of 10 years’ continuous service;
(ii) after each further period of seven years’ con-

tinuous service.
(2) An employee’s entitlement to long service leave may be

taken as either 13 weeks’ on full pay or 26 weeks on half pay,
or a combination thereof. Leave may be taken in periods as
approved subject to a minimum of 2 weeks leave at any time.

(3) Continuous service does not include any period during
which the employee is absent on leave without pay, maternity
leave, parental leave, workers compensation or any period
where an employee is taking long service leave.

(4) Golden Egg Farms may direct an employee to take ac-
crued long service leave and may determine the date on which
such leave shall commence. Should the employee not comply
with the direction, disciplinary action may be taken against
the employee.

32.—PARENTAL LEAVE
(1) Subject to the terms of this clause employees are entitled

to unpaid maternity, paternity and adoption leave and to work
part time with the approval of Golden Egg Farms in connec-
tion with the birth or adoption of a child in accordance with
the provisions of Appendix 4 to this Agreement.

(2) Definitions
For the purposes of Appendix 4, the following definitions

shall apply—
(a) “Employee” includes a part time employee but does

not include an employee engaged upon casual or sea-
sonal work.

(b) “Spouse” includes a de facto or a former spouse.
(c) “Continuous service” means service under an unbro-

ken contract of employment and includes—
(i) Any period of leave taken in accordance with

this clause;
(ii) any period of part time employment worked

in accordance with this clause; or
(iii) any period of leave or absence authorised by

Golden Egg Farms or by the agreement.

33.—EMERGENCY SERVICE LEAVE
(1) Subject to subclause (2) of this clause, paid leave of ab-

sence may be granted by Golden Egg Farms to an employee
who is a member of the State Emergency Service, St John
Ambulance Brigade, a volunteer of Bush Fire Brigade and
who are absent from duty as a result of their attendance at an
emergency.

(2) The leave with pay is to be granted on the basis that the
employee is not required for Golden Egg Farms’ own essen-
tial operations and/or emergency services and the voluntary
organisation requiring an employee’s services certifies that the
person is or was required for the specified period.

34.—MILITARY SERVICE LEAVE
(1) Subject to Golden Egg Farms’ convenience, leave of

absence may be granted by Golden Egg Farms to an employee
who is a volunteer member of the Defence Force Reserves or
the Cadet Force for the purpose of attending a training camp,
school, class or course of instruction under the conditions con-
tained in this clause.

(2) (a) In order to attend at a camp for annual continuous
obligatory training, an employee may be granted one period
of not exceeding ten working days on full pay in any period of
12 months commencing on and from July 1 in each year.

(b) If the Officer-In-Charge of a unit certifies that it is es-
sential for an employee to be at the camp in an advance or rear
party, a maximum of four (4) extra days on full pay may be
granted in a 12 month period.
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(3) For attendance at one special school, class or course of
instructions—

(a) In addition to the leave granted under subclause (1)
hereof, a period not to exceed 16 calendar days in
any period of 12 months commencing on and from
July 1, in each year may be granted provided that
Golden Egg Farms must be satisfied that the leave
required is for a special purpose and not for a further
routine camp;

(b) this leave may, at the option of the employee, be
granted from annual recreation leave due;

(c) if the leave is not taken from accrued annual leave,
salary during the period shall be at the rate of differ-
ence between the normal remuneration of the
employee and the defence force payment to which
the employee is entitled if this does not exceed nor-
mal pay from Golden Egg Farms. In calculating the
pay differential, pay for Saturdays, Sunday, and pub-
lic holidays prescribed in Clause 36—Public
Holidays of this Award and special rostered days off
is to be excluded, and no account is to be taken of
the value of any board or lodging provided for the
employee;

(d) leave without pay shall be granted if the defence force
payments exceed the normal pay of the employee.

(4) (a) Application for leave of absence for the above rea-
sons shall, in all cases, be accompanied by evidence of the
necessity for attendance. At the expiration of the leave of ab-
sence granted, the employee shall furnish a certificate of
attendance to Golden Egg Farms. Where leave of absence has
been granted with pay at the rate of difference between nor-
mal remuneration and defence force payment, the employee
shall also furnish a detailed certificate of the defence force
payment received.

(b) On written application, an employee shall be paid salary
in advance when proceeding on such leave.

(c) Where annual leave is not utilised for attendance at a
special school or course the period shall be treated as leave
without pay and then adjusted for the pay differential when
the certificate of attendance and payment is received.

35.—LEAVE WITHOUT PAY
(1) Where Golden Egg Farms is satisfied that there is suffi-

cient cause for doing so, Golden Egg Farms may grant an
employee leave of absence without pay provided that—

(a) the work of Golden Egg Farms is not inconvenienced;
and

(b) all other leave credits of the employee are exhausted.
(2) Any period that exceeds two weeks during which an

employee is on leave of absence without pay shall not, for any
purpose, be regarded as part of the period of service of that
employee.

(3) Where an employee is granted leave of absence without
pay under this clause, for the purpose of undertaking studies
that relate directly to the employee’s official duties, Golden
Egg Farms may determine that such leave of absence shall be
regarded as part of the period of service of that employee for
all purposes except qualifying service for annual leave of ab-
sence for recreation.

36.—PUBLIC HOLIDAYS
(1) (a) The following days shall be allowed as paid holidays

for full time and part time employees—
- New Year’s Day
- Australia Day
- Labour Day
- Good Friday
- Easter Monday
- Anzac Day
- Foundation Day
- Sovereign’s Birthday
- Christmas Day
- Boxing Day.

(b) When any of the days mentioned in paragraph (a) hereof
falls on a Saturday or a Sunday the holiday shall be observed
on the next succeeding Monday and when Boxing Day falls
on a Sunday or a Monday the holiday shall be observed on the

next succeeding Tuesday. In each case the substituted day shall
be a holiday without deduction of pay and the day for which it
is substituted shall not be a holiday.

(2) Where—
(a) a day is proclaimed as a public holiday or public half-

holiday under section 7 of the Public and Bank
Holidays Act 1972; and

(b) that proclamation applies to Golden Egg Farms site,
that day shall be a whole holiday or, as the case may
be, a half-holiday for the purposes of this Agreement.

(3) An employee absent without leave on the day before or
the day after any of the holidays referred to in subclause (1)
shall be liable to forfeit wages for the holiday as well as for
the day of absence except where Golden Egg Farms is satis-
fied that the employee’s absence was caused through illness in
which case wages shall not be forfeited for the holiday. Pro-
vided that an employee absent on one day only, either before
or after a group of holidays, shall forfeit wages only for one
holiday as well as for the period of absence.

(4) (a) When any of the holidays prescribed in subclause (1)
of the Clause falls on a day which for a full time or part time
employee is a day of the week upon which he or she is usually
required to work less than one fifth of his or her ordinary weekly
hours of duty, such employee shall be allowed time off duty
without deduction of pay equivalent to the difference between
the time usually worked (on that day) and one fifth of the ordi-
nary weekly hours of duty.

(b) Provided that an employee who works overtime on such
a day shall receive time off equivalent to the difference be-
tween the time off calculated in accordance with paragraph
(a) of this subclause and the hours for which he or she has
been paid at overtime rates.

(c) The time off duty is to be allowed either—
(i) at a time mutually agreed to between the em-

ployee and Golden Egg Farms; or
(ii) in addition to but not as part of the annual leave

to which the employee is entitled pursuant to
Clause 27.—Annual Leave of this Agreement.

(5) Where a holiday prescribed in this clause falls on any
day upon which a employee is required to work ordinary hours,
the ordinary hours in that week shall be reduced by the number
of hours ordinarily worked by that employee on the day on
which the holiday occurs.

(6) All work performed on the Public Holidays prescribed
by this Clause including work performed by casual employ-
ees, shall be paid in accordance with Clause 25.—Overtime
of this Agreement. All such work shall be voluntary.

(7) Where a full time employee’s week day RDO coincides
with any of the holidays prescribed in this Clause such em-
ployee shall receive—

(a) one day’s additional pay at ordinary rates from
Golden Egg Farms on the next succeeding pay day;
or

(b) another day off at a time mutually agreed between
the employee and Golden Egg Farms within 28 days
of the holiday without loss of pay; or

(c) by mutual agreement between the employee and
Golden Egg Farms, an additional day added to the
employees’ annual leave.

(8) Where a part time employee is rostered such that the day
of the week on which a holiday as prescribed by this Clause
falls forms part of the roster in the current roster cycle, but the
employee is not rostered to work on the holiday then such
employee shall receive—

(a) additional payment for the number of hours regu-
larly worked on that day of the week at ordinary rates
from Golden Egg Farms on the next succeeding pay
day; or

(b) additional time off work for the number of hours regu-
larly worked on that day of the week at a time
mutually agreed between the employee and Golden
Egg Farms within 28 days of the holiday without
loss of pay; or

(c) by mutual agreement between the employee and
Golden Egg Farms, additional annual leave for the
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number of hours regularly worked on that day of the
week.

37.—HEALTH AND SAFETY PROCEDURES
(1) Objective
The parties to this agreement are committed to achieving

amore healthy and safe jobs through workplace changes aimed
at improved efficiency and productivity. This will be accom-
plished by complying with the Occupational Health and Safety
Act 1984 (WA) and by establishing a comprehensive approach
to managing occupational health and safety issues which aims
to—

(a) control hazards at source;
(b) reduce the incidence and costs of occupational in-

jury and illness; and
(c) provide a rehabilitation system for workers affected

by occupational injury or illness.
(2) Consultation
Consultative mechanisms will be established to address oc-

cupational health and safety issues. Such mechanisms will
include—

(a) the election of union health and safety representa-
tives who will represent fellow workers in
negotiations on health and safety matters;

(b) the establishment of an occupational health and safety
committee, with equal representation of management
and workers, to provide a forum for establishing
workplace occupational health and safety policy and
reviewing occupational health and safety procedures;
and

(c) the establishment of consultative procedures for the
resolution of health and safety issues which includes
the right to refuse to perform unsafe work.

(3) Training
(a) employee occupational health and safety representatives

will be given paid leave to attend trade union occupational
health and safety training courses to a maximum of five days
per annum.

(b) workplace training programs, including induction and
on-the-job training, will outline company occupational health
and safety policy and procedures, occupational health and
safety legislation, particular hazards associated with the job,
controls measures applicable to each hazard, and how to uti-
lise occupational health and safety systems to identify hazards
and instigate preventive actions.

(4) Occupational Health and Safety Program
(a) Golden Egg Farms shall institute procedures for collect-

ing information on the nature of hazards and incidence of injury
which include—

(i) an internal system for reporting, recording and in-
vestigation of incidents, injuries and illness; and

(ii) the routine analysis of injury/illness/incident data.
(b) a system of regular workplace inspections and regular

hazard audits of work areas and work practices which include
reference to relevant legislation, standards and codes of prac-
tice shall be instituted at the workplace. These will be carried
out with the involvement of the occupational health and safety
representatives.

(c) Golden Egg Farms shall take prompt action to deal with
any health and safety problems.

(d) Golden Egg Farms will provide the appropriate facilities
and assistance to the occupational health and safety representa-
tive and committees to enable the parties to perform their
functions in accordance with the Occupational Health and
Safety Act 1984.

(e) the occupational health and safety representative or com-
mittee shall obtain external expert advice on occupational health
and safety matters as appropriate.

38.—TIME AND WAGES RECORD
(1) Each Golden Egg Farms shall maintain a record contain-

ing the following information relating to each employee—
(a) the name and address given by the employee,
(b) the age of the employee if paid as a junior employee,

(c) the classification of the employee and whether the
employee is full-time, part-time or casual,

(d) the commencing and finishing times of each period
of work each day,

(e) the number of ordinary hours and the number of over-
time hours worked each day and the totals for each
pay period,

(f) the wages, overtime and any allowances paid to the
employee each pay period and any deductions made
therefrom.

(2) At the time of payment of wages the employee may be
given a pay slip showing that part of the record specified in
paragraphs (e) and (f) of subclause (1) with respect to the pay
period for which payment is being made.

(3) (a) the record may be maintained in one or more parts
depending on the system of recording used by Golden Egg
Farms whether manual, mechanical or computerised.

(b) the record shall be available for inspection by a duly
authorised official of the Union during the normal hours of
business of Golden Egg Farms, but excepting any time when
Golden Egg Farms or its employees who are required to main-
tain the record may be absent.

(c) if a mutually convenient time cannot be fixed, the union
official may advise Golden Egg Farms in writing that he or
she requires to inspect the record in accordance with the pro-
visions of this Agreement and shall specify the period contained
in the record which he or she requires to inspect.

(d) in the event of a demand made by the union which Golden
Egg Farms considers unreasonable Golden Egg Farms may
apply to the Industrial Commission for direction. An applica-
tion to the Industrial Commission made by Golden Egg Farms
for direction will, subject to that direction, stay the require-
ments contained elsewhere in this subclause.

(e) the Roster referred to in Clause 24.—Roster shall be avail-
able for inspection by a duly authorised representative of the
union during normal trading hours.

39.—SIGNATORIES OF PARTIES
Signed for and on behalf of the parties to this agreement—
Western Australian Egg Marketing Board
................signed................
Secretary
Date: 11/9/97

The Food Preservers’ Union Australia, Union of Workers
................signed................
Joseph Bullock
Secretary
Date: 11/9/97

APPENDIX 1—WAGES SCHEDULE.

EGG PROCESSING AWARD 1978
Level Grade Column A Column B Column C

 4.0% on 3% Increase 3% Increase
Registration   12 Months 24 Months

after after
Registration Registration

Level 1 Grade 1 $368.60 $379.60 $391.00
Level 2 Grade 1 $377.50 $388.90 $400.50

Grade 2 $387.50 $399.10 $411.10
Grade 3 $398.30 $410.30 $422.60

Level 3 Grade 1 $406.00 $418.20 $430.75
Grade 2 $412.70 $425.10 $437.80
Grade 3 $416.80 $429.30 $442.20

Level 4 Grade 1 $424.50 $437.30 $450.40
Grade 2 $428.60 $441.40 $454.70
Grade 3 $442.70 $456.00 $469.70

Level 5 Grade 2 $457.40 $471.10 $485.25
Grade 3 $471.60 $485.80 $500.35

APPENDIX 2—PRODUCTIVITY BONUS PAYMENT
The performance bonus payments are all directly attribut-

able to improvements in productivity and performance. The
measures of this improvement can be traced to input from
across the organisation. These bonuses reflect the change in
philosophy of both the employee and the organisation. The
emphasis is on performance and continuous improvement at
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levels which have been previously achieved but not maintained
and are above those of the Key Performance Indicators mile-
stones as specified in Appendix 5—Productivity Initiatives and
Key Performance Indicators.

The proposed payments are out of quantified savings with a
maximum of 1% per annum across the four factors detailed
below (the equivalent of $20,000). The bonus payments would
be paid on a quarterly basis one month in arrears. The compo-
nents of the bonus are—

1. The Moba Grading Efficiency Factor
The Moba Grading Efficiency Factor relates to im-
proving the Moba Machine and as this improves there
is a cost saving to GEF. The grading efficiency fac-
tor offers the equivalent of 1/4 % of gross payroll as
a bonus payment for each four week period the aver-
age grading efficiency is above the grading efficiency
level of 88.5%. The 1/4% bonus is equivalent to
$5000 pa. The payment will be made each quarter
one month in arrears to all employees based on ordi-
nary hours worked. The projected savings for Moba
efficiency detailed in Appendix 5 of the Agreement
only take into account the Moba achieving 88% effi-
ciency. The other advantages to GEF with regard to
this factor are—

• With increased growth GEF will be have avail-
able additional hours within the normal hours
spread to increase production at no increase
to marginal labour costs.

• GEF will be able to offer additional casual
hours or part-time employment to satisfy the
requirement for production.

• In the short term GEF will be able to com-
plete production activities and leave 1/2 of one
day per week ie 1500 hours to 1800 hours
available to undertake maintenance activities
which would normally be undertaken on
evening or weekend at overtime rates.

Components of this factor—
• The average Moba Efficiency must be greater than

88.5%.
• The four weekly average efficiency is the dozens of

eggs graded divided by the dozens of eggs that would
be graded if the machine ran at 100% efficiency for
the four week period.

• For the purpose of the calculation standard operat-
ing times are start of daily operations to close of
operations excluding lunch and meal breaks and clos-
ing down time.

• The maximum capacity of the Moba is 7500 dozen
per hour.

Formula
Total dozens input to grading machine

in four week period.
————————————————    =  Moba Grading Efficiency Factor

Total hours worked four week
 period less breaks * 7500

Moba Grading Efficiency Factor > 88.5 = $5000/13 PER FOUR WEEK
PERIOD

2. The Total Sales Factor
As GEF increase sales there is a corresponding in-
crease the volume of product through the operation
and this leads to efficiencies and profitability. GEF
monitor sales results and as they are better than last
years results GEF can pass on some of these savings
to staff. The Total Sales Factor offers the equivalent
of 0.25% pa. when total sales in equivalent dozens is
greater than for the same quarter in the prior year.
The payment will be made each quarter one month
in arrears.
The Total Sales Factor is not linked to production
throughput directly. Obviously GEF must produce
enough product to meet sales requirements. How-
ever production timetables are linked to receivals of
eggs and the need to either build up stock holdings
or to allow stockholdings to run down.

Sales are based on equivalent dozens, as some 18%
of sales is in the form of frozen processed egg prod-
uct. Further this factor is oriented towards sales effort
across the organisation. Sales reflects GEF’s mar-
keting effort, availability of stock and stock mix as a
consequence of both planning flock/hen number/pro-
ducer mix (demand planning) in conjunction with
performance of day to day production scheduling and
finally the sales forces contact with customers and
overall customer satisfaction. Therefore involving
staff in all areas of the organisation.
Components of this factor—

The four weekly sales figure consists of all
GEF sales in equivalent dozens compared to
the sales in equivalent dozens in the same pe-
riod in the prior year.

+ Local Shell Egg Sales in dozens
+ Eastern States Shell Egg Sales in Doz-

ens
+ Export Shell Egg Sales in Dozens
+ Local Pulp Sales in Kilograms * 1.65

to equate to dozens
+ Eastern States Pulp Sales in Kilograms

* 1.65 to equate to dozens
+ Export Pulp Sales in Kilograms * 1.65

to equate to Dozens
3. Staff Safety Factor

The Staff Safety Factor is very important as GEF
number one priority is to reduce the number of acci-
dents in the operation. This factor has the opportunity
to raise staff awareness and the need of safety first.
Historically GEF has had a poor performance in this
area however results over the last two years have
improved.
Accidents increase administration effort and insur-
ance premiums. By reducing the number of accidents
GEF gains in human terms and there is also a reduc-
tion in administration of insurance claims and reduced
premiums. The Staff Safety Factor offers the equiva-
lent of 1/4% pa for each four week period. The safety
factor will be achieved if no Lost Time Injuries are
recorded in a four week period. This will be based
on the reported incidents and verification with the
SGIC.
Components of this factor—
In any given four week period if no Lost Time Inju-
ries as defined by the SGIC are incurred then a bonus
will be paid equivalent to 1/4% or $5000 pa.

4. Grading/Packing Brokage Factor
The Grading/Packing Brokage Factor is a measure
of effectiveness that ensures that the Moba Grading
Efficiency Factor is achieved at the expense of qual-
ity. Staff will be entitled to a 1/4% bonus each quarter
if the breakage factor remains below 2%.
Components of this factor—
Once per quarter a representative sample of the
graded and packed product off the Moba is tested by
the Quality Control and Product Development staff
and breakages and undetected cracks is to be below
the target figure of 2%

APPENDIX 3 -SUPPORTED WAGE SYSTEM FOR
EMPLOYEES WITH DISABILITIES

(1) This Appendix defines the conditions which will apply
to employees who because of the effects of a disability are
eligible for a supported wage under the terms of this agree-
ment. In the context of this clause, the following definitions
will apply—

(a) “Supported Wage System” means the Common-
wealth Government system to promote employment
for people who cannot work at full agreement wages
because of a disability, as documented in “[Supported
Wage System: Guidelines and Assessment Process]”.

(b) “Accredited Assessor” means a person accredited by
the management unit established by the Common-
wealth under the Supported Wage System to perform
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assessments of an individual’s productive capacity
within the Supported Wage System.

(c) “Disability Support Pension” means the Common-
wealth pension scheme to provide income security
for persons with a disability as provided under the
Social Security Act 1991, as amended from time to
time, or any successor to that scheme.

(d) “Assessment Instrument” means the form provided
for under the Supported Wage System that records
the assessment of the productive capacity of the per-
son to be employed under the Supported Wage
System.

(2) Eligibility Criteria
Employees covered by this Clause will be those who are

unable to perform the range of duties to the competence level
required within the class of work for which the employee is
engaged under this agreement, because of the effects of a dis-
ability on their productive capacity and who meet the
impairment criteria for receipt of a Disability Support Pen-
sion.

(The Clause does not apply to any existing employee who
has a claim against Golden Egg Farms which is subject to the
provisions of employees’ compensation legislation or any pro-
vision of this agreement relating to the rehabilitation of
employees who are injured in the course of their current em-
ployment).

The Agreement does not apply to Golden Egg Farms in re-
spect of their facility, program, undertaking, service or the like
which receives funding under the Disability Services Act 1986
and fulfils the dual role of service provider and sheltered em-
ployer to people with disabilities who are in receipt of or are
eligible for a disability support pension, except with respect to
an organisation which has received recognition under Section
10 or Section 12A of the Act, or if a part only has received
recognition, that part.

(3) Supported Wage Rates
Employees to whom this clause applies shall be paid the

applicable percentage of the minimum rate of pay prescribed
by this agreement for the class of work which the person is
performing according to the following schedule—

Assessed Capacity % Of Prescribed
(Sub-clause (4))  Agreement Rate

10%* 10%
20% 20%
30% 30%
40% 40%
50% 50%
60% 60%
70% 70%
80% 80%
90% 90%

(Provided that the minimum amount payable shall not be
less than $45 per week).

* Where a person’s assessed capacity is 10 per cent, they
shall receive a high degree of assistance and support.

(4) Assessment of Capacity
For the purpose of establishing the percentage of the agree-

ment rate to be paid to an employee under this Agreement, the
productive capacity of the employee will be assessed in ac-
cordance with the Supported Wage System and documented
in an assessment instrument by either—

(a) Golden Egg Farms and the Union, in consultation
with the employee or, if desired by any of these;

(b) Golden Egg Farms and an accredited assessor from
a panel agreed by the parties to the agreement and
the employee.

(5) Lodgement of Assessment Instrument
(a) All assessment instruments under the conditions of this

clause, including the appropriate percentage of the agreement
wage to be paid to the employee, shall be lodged by Golden
Egg Farms with the Registrar of the Western Australian In-
dustrial Relations Commission.

(b) All assessment instruments shall be agreed and signed
by the parties to the assessment, provided that where a
union which is party to the agreement, is not a party to the

assessment, it shall be referred by the Registrar to the union
by certified mail and shall take effect unless an objection is
notified to the Registrar within ten working days.

(6) Review of Assessment
The assessment of the applicable percentage should be sub-

ject to annual review or earlier on the basis of a reasonable
request for such a review. The process of review shall be in
accordance with the procedures for assessing capacity under
the Supported Wage System.

(7) Other Terms and Conditions of Employment
Where an assessment has been made, the applicable per-

centage shall apply to the wage rate only. Employees covered
by the provisions of the clause will be entitled to the same
terms and conditions of employment as all other employees
covered by this Agreement paid on a pro-rata basis.

(8) Workplace Adjustment
Golden Egg Farms wishing to employ a person under the

provisions of this clause shall take reasonable steps to make
changes in the workplace to enhance the employee’s capacity
to do the job. Changes may involve redesign of job duties,
working time arrangements and work organisation in consul-
tation with other employees in the area.

(9) Trial Period
(a) In order for an adequate assessment of the employee’s

capacity to be made, Golden Egg Farms may employ a person
under the provisions of this clause for a trial period not ex-
ceeding 12 weeks, except that in some cases additional work
adjustment time (not exceeding four weeks) may be needed.

(b) During the trial period the assessment of capacity shall
be undertaken and the proposed wage rate for a continuing
employment relationship shall be determined.

(c) The minimum amount payable to the employee during
the trial period shall be no less than $45 per week.

(d) Work trials should include induction or training as ap-
propriate to the job being trialed.

(e) Where Golden Egg Farms and the employee wish to es-
tablish a continuing employment relationship following the
completion of the trial period, a further contract of employ-
ment shall be entered into based on the outcome of assessment
under subclause (4) above.

APPENDIX 4—PARENTAL LEAVE ENTITLEMENTS
(1) Maternity Leave

(a) Nature of Leave
Maternity leave is unpaid leave

(b) Definitions
For the purposes of this subclause—

(i) “Paternity leave” means leave of the type pro-
vided for in subclause (2) of this Clause
whether prescribed in an agreement or other-
wise.

(ii) “Child” means a child of the employee under
the age of one year.

(c) Eligibility for Maternity Leave
An employee who becomes pregnant, upon production to

Golden Egg Farms of the certificate required by paragraph (d)
hereof, shall be entitled to a period of up to 52 weeks mater-
nity leave provided that such leave shall not extend beyond
the child’s first birthday. This entitlement shall be reduced by
any period of paternity leave taken by the employee’s spouse
in relation to the same child and apart from paternity leave of
up to one week at the time of confinement shall not be taken
concurrently with paternity leave, specified in the relevant
statutory declaration.

Subject to paragraphs (f) and (i) hereof the period of mater-
nity leave shall be unbroken and shall, immediately following
confinement include a period of six weeks compulsory leave.
Notwithstanding the requirement to take compulsory leave,
an employee may request to return to work at any time, sub-
ject to the agreement of Golden Egg Farms.

The employee must have had at least 12 months continuous
service with Golden Egg Farms immediately preceding the
date upon which she proceeds upon such leave.
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(d) Certification
At the time specified in paragraph (e) the employee must

produce to Golden Egg Farms—
(i) A certificate from a registered medical practitioner

stating that she is pregnant and the expected date of
confinement;

(ii) a statutory declaration stating particulars of any pe-
riod of paternity leave sought or taken by her spouse
and that for the period of maternity leave she will
not engage in any conduct inconsistent with her con-
tract of employment.

(e) Notice Requirements
(i) An employee shall, not less than ten weeks prior to

the presumed date of confinement, produce to Golden
Egg Farms the certificate referred to in subparagraph
placitum (i) of paragraph (d) above.

(ii) An employee shall give not less than four weeks no-
tice in writing to Golden Egg Farms of the date upon
which she proposes to commence maternity leave
stating the period of leave to be taken and shall, at
the same time, produce to Golden Egg Farms the
statutory declaration referred to in placitum (ii) of
paragraph (d) above.

(iii) The Golden Egg Farms by not less than 14 days no-
tice in writing to the employee may require her to
commence maternity leave at any time within the
six weeks immediately prior to the presumed date of
confinement.

(iv) An employee shall not be in breach of this Clause as
a consequence of failure to give the specified period
of notice in accordance with placitum (ii) hereof if
such failure is occasioned by—
(aa) the confinement occurring earlier than the pre-

sumed date, or
(bb) compelling circumstances, it was not reason-

ably practicable for the employee to comply;
or

(cc) by the employee submitting the application as
soon as reasonably practicable before, on or
after the first day of the leave.

(f) Transfer to a Safe Job
Where in the opinion of a registered medical practitioner,

illness ‘or risks arising out of the pregnancy or hazards con-
nected with the work assigned to the employee make it
inadvisable for the employee to continue at her present work,
the employee shall, if Golden Egg Farms deems it practicable,
be transferred to a safe job at the rate and on the conditions
attaching to that job until the commencement of maternity
leave.

If the transfer to a safe job is not practicable, Golden Egg
Farms may, or Golden Egg Farms may require the employee
to, take leave for such period as is certified necessary by a
registered medical practitioner. Such leave shall be treated as
maternity leave for the purposes of paragraphs (j), (k), (l) and
(m) hereof.

(g) Variation of Period of Maternity Leave
(i) Provided the maximum period of maternity leave

does not exceed the period to which the employee is
entitled under paragraph (c) hereof—
(aa) the period of maternity leave may be length-

ened once only by the employee giving not
less than 14 days notice in writing stating the
period by which the leave is to be lengthened;

(bb) The period may be further lengthened by
agreement between the employee and Golden
Egg Farms.

(ii) The period of maternity leave may, with the consent
of Golden Egg Farms, be shortened by the employee
giving not less than 14 days notice in writing stating
the period by which the leave is to be shortened.

(h) Cancellation of Maternity Leave
(i) Maternity leave, applied for but not commenced, shall

be cancelled when the pregnancy of a employee ter-
minates other than by the birth of a living child.

(ii) Where the pregnancy of an employee then on mater-
nity leave terminates other than by the birth of a living
child, it shall be the right of the employee to resume
work at a time nominated by Golden Egg Farms
which shall not exceed four weeks from the date of
notice in writing by the employee to Golden Egg
Farms that she desires to resume work.

(i) Special Maternity Leave and Sick Leave
(i) Where the pregnancy of an employee not then on

maternity leave terminates after 28 weeks other than
by the birth of a living child then—
(aa) she shall be entitled to such period of unpaid

leave (to be known as special maternity leave)
as a registered medical practitioner certifies
as necessary before her return to work, or

(bb) for illness other than the normal consequences
of confinement she shall be entitled, either in
lieu of or in addition to special maternity leave,
to such paid sick leave as to which she is then
entitled and which a registered medical prac-
titioner certifies as necessary before her return
to work.

(ii) Where an employee not then on maternity leave suf-
fers illness related to her pregnancy, she may take
such paid sick leave as to which she is then entitled
and such further unpaid leave (to be known as spe-
cial maternity leave) as a registered practitioner
certifies as necessary before her return to work, pro-
vided that the aggregate of paid sick leave, special
maternity leave and maternity leave shall not exceed
the period to which the employee is entitled under
paragraph (c) hereof.

(iii) For the purposes of paragraph (j), (k) and (l) hereof,
maternity leave shall include special maternity leave.

(iv) An employee returning to work after the completion
of a period of leave taken pursuant to this paragraph
shall be entitled to the position which she held im-
mediately before proceeding on such leave or, in the
case of an employee who was transferred to a safe
job pursuant to paragraph (f), hereof to the position
she held immediately before such transfer.
Where such position no longer exists but there are
other positions available, for which the employee is
qualified for and is capable of performing she shall
be entitled to a position as nearly comparable in sta-
tus and pay to that of her former position.

(j) Maternity Leave and Other Leave Entitlements
(i) Provided the aggregate of any leave, including leave

taken under this subclause, does not exceed the pe-
riod to which the employee is entitled under
paragraph (c) hereof, an employee may in lieu of or
in conjunction with maternity leave, take any annual
leave or long service leave or any part thereof to
which she is entitled.

(ii) Paid sick leave or other paid authorised agreement
absences (excluding annual leave or long service
leave), shall not be available to an employee during
her absence on maternity leave.

(k) Effect of Maternity Leave on Employment
Subject to this subclause, irrespective of any agreement or

other provision to the contrary, absence on maternity leave
shall not break the continuity of service of an employee but
shall not be taken into account in calculating the period of
service for any purpose of any relevant agreement or agree-
ment.

(l) Termination of Employment
(i) An employee on maternity leave may terminate her

employment at any time during the period of leave
by notice given in accordance with this agreement.

(ii) The Golden Egg Farms shall not terminate the em-
ployment of an employee on the ground of her
pregnancy or of her absence on maternity leave, but
otherwise the rights of Golden Egg Farms in rela-
tion to termination of employment are not hereby
affected.
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(m) Return to Work After Maternity Leave
(i) An employee shall confirm her intention of return-

ing to her work by notice in writing to Golden Egg
Farms given not less than four weeks prior to the
expiration of her period of maternity leave.

(ii) An employee upon returning to work after maternity
leave or the expiration of the notice required by para-
graph (i) hereof, shall be entitled to the position which
she held immediately before proceeding on mater-
nity leave or, in the case of an employee who was
transferred to a safe job pursuant to paragraph (f)
hereof, to the position which she held immediately
before such transfer or in relation to an employee
who has worked part time during the pregnancy the
position she held immediately before commencing
such part time work.
Where such position no longer exists but there are
other positions available which the employee is quali-
fied for and is capable of performing, she shall be
entitled to a position as nearly comparable in status
and pay to that of her former position.

(n) Replacement Employees
(i) A replacement employee is an employee specifically

engaged as a result of an employee proceeding on
maternity leave.

(ii) Before Golden Egg Farms engages a replacement
employee Golden Egg Farms shall inform that per-
son of the temporary nature of the employment and
of the rights of the employee who is being replaced.

(iii) Before Golden Egg Farms engages a person to re-
place an employee temporarily promoted or
transferred in order to replace an employee exercis-
ing her rights under this subclause, Golden Egg Farms
shall inform that person of the temporary nature of
the promotion or transfer and of the rights of the em-
ployee who is being replaced.

(iv) Nothing in this subclause shall be construed as re-
quiring a Golden Egg Farms to engage a replacement
employee or to continue to employ the replacement
employee beyond the date of return of the employee.

(2) Paternity Leave
(a) Nature of Leave

Paternity leave is unpaid leave
(b) Definitions

For the purposes of this subclause
(i) “Maternity leave” means leave of the type pro-

vided for in subclause (1) of this clause and
includes special maternity leave whether pre-
scribed in an agreement or otherwise.

(ii) “Child” means a child of the employee or the
employee’s spouse under the age of one year.

(iii) “Primary care-giver” means a person who as-
sumes the principal role of providing care and
attention to a child.

(c) Eligibility for Paternity Leave
A male employee upon production to Golden Egg
Farms of the certification required by paragraph (f)
hereof, shall be entitled to one or two periods of pa-
ternity leave, the total of which shall not exceed 52
weeks, in the following circumstances—

(i) An unbroken period of up to one week at the
time of confinement of his spouse;

(ii) A further unbroken period of up to 51 weeks
in order to be the primary care-giver of a child
provided that such leave shall not extend be-
yond the child’s first birthday. This entitlement
shall be reduced by any period of maternity
leave taken by the employee’s spouse in rela-
tion to the same child and shall not be taken
concurrently with that maternity leave.
The employee must have had at least 12
months continuous service with Golden Egg
Farms immediately preceding the date upon
which he proceeds upon either period of leave.

(d) Certification
At the time specified in paragraph (e) the employee
must produce to Golden Egg Farms—

(i) A certificate from a registered medical practi-
tioner which names his spouse, states that she
is pregnant and the expected date of confine-
ment or states the date on which the birth took
place;

(ii) in relation to any period to be taken under
placitum (ii) of paragraph (c) hereof, a statu-
tory declaration stating—

(aa) He will take that period of paternity
leave to become the primary care-giver
of a child;

(bb) particulars of any period of maternity
leave sought or taken by his spouse;
and

(cc) for the period of paternity leave he will
not engage in any conduct inconsistent
with his contract of employment.

(e) Notice Requirements
(i) The employee shall, not less than ten weeks

prior to each proposed period of leave, give
Golden Egg Farms notice in writing stating
the dates on which he proposes to start and
finish the period or periods of leave and pro-
duce the certificate and statutory declaration
required in paragraph (d) hereof.

(ii) The employee shall not be in breach of this
paragraph as a consequence of failure to give
the notice required in paragraph (a) hereof if
such failure is due to—

(aa) The birth occurring earlier than the
expected date; or

(bb) the death of the mother of the child; or
(cc) other compelling circumstances.

(iii) The employee shall immediately notify Golden
Egg Farms of any change in the information
provided pursuant to paragraph (d) hereof.

(f) Variation of Period of Paternity Leave
(i) Provided the maximum period of paternity

leave does not exceed the period to which the
employee is entitled under paragraph (c)
hereof—

(aa) The period of paternity leave provided
by placitum (ii) of paragraph (c) may
be lengthened once only by the em-
ployee giving not less than 14 days
notice in writing stating the period by
which the leave is to be lengthened;

(bb) The period may be further lengthened
by agreement between Golden Egg
Farms and the employee.

(ii) The period of paternity leave taken under placi-
tum (ii) of paragraph (c) hereof may, with the
consent of Golden Egg Farms be shortened
by the employee giving not less than 14 days
notice in writing stating the period by which
the leave is to be shortened.

(g) Cancellation of Paternity Leave
(i) Paternity leave, applied for under placitum (ii)

of paragraph (c) hereof but not commenced,
shall be cancelled when the pregnancy of the
employee’s spouse terminates other than by
the birth of a living child.

(ii) Paternity leave shall terminate within a rea-
sonable period if the employee ceases to be
the child’s primary care giver.

(h) Paternity Leave and Other Leave Entitlements
(i) Provided the aggregate of any leave, includ-

ing leave taken under this subclause, does not
exceed the period to which the employee is
entitled under paragraph (c) hereof, an em-
ployee may, in lieu of or in conjunction with
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paternity leave, take any annual leave or long
service leave or any part thereof to which he
is entitled.

(ii) Paid sick leave or other paid authorised agree-
ment absences (excluding annual leave or long
service leave), shall not be available to an
employee during his absence on paternity
leave.

(i) Effect of Paternity Leave on Employment
Subject to this subclause, notwithstanding any agree-
ment or other provision to the contrary, absence on
paternity leave shall not break the continuity of serv-
ice of an employee but shall not be taken into account
in calculating the period of service for any purpose
of any relevant agreement or agreement.

(j) Termination of Employment
(i) An employee on paternity leave may termi-

nate his employment at any time during the
period of leave by notice given in accordance
with this Agreement.

(ii) The Golden Egg Farms shall not terminate the
employment of an employee on the ground of
his absence on paternity leave, but otherwise
the rights of Golden Egg Farms in relation to
termination of employment are not hereby af-
fected.

(k) Return to Work After Paternity Leave
(i) An employee shall confirm his intention of

returning to work by notice in writing to
Golden Egg Farms given not less than four
weeks prior to the expiration of the period of
paternity leave provided by placitum (ii) of
paragraph (c) hereof.

(ii) An employee, upon returning to work after
paternity leave or the expiration of the notice
required by placitum (i) above, shall be enti-
tled to the position which he held immediately
before proceeding on paternity leave or, in re-
lation to an employee who has worked part
time under this clause to the position he held
immediately before commencing such part
time work.
Where such position no longer exists but there
are other positions available which the em-
ployee is qualified for and is capable of
performing, he shall be entitled to a position
as nearly comparable in status and pay to that
of his former position.

(l) Replacement Employees
(i) A replacement employee is an employee spe-

cifically engaged as a result of an employee
proceeding on paternity leave.

(ii) Before Golden Egg Farms engages a replace-
ment employee Golden Egg Farms shall
inform that person of the temporary nature of
the employment and of the rights of the em-
ployee who is being replaced.

(iii) Before Golden Egg Farms engages a person
to replace an employee temporarily promoted
or transferred in order to replace an employee
exercising his rights under this subclause,
Golden Egg Farms shall inform that person of
the temporary nature of the promotion or trans-
fer and of the rights of the employee who is
being replaced.

(iv) Nothing in this subclause shall be construed
as requiring a Golden Egg Farms to engage a
replacement employee or to continue to em-
ploy the replacement employee beyond the
date of return of the employee.

(3) Adoption Leave

(a) Nature of Leave

Adoption leave is unpaid leave

(b) Definitions
For the purposes of this subclause

(i) “Child” means a person under the age of five
years who is placed with the employee for the
purposes of adoption, other than a child or step-
child of the employee or of the spouse of the
employee or a child who has previously lived
continuously with the employee for a period
of six months or more.

(ii) “Relative Adoption” occurs where a child, as
defined, is adopted by a grandparent, brother,
sister, aunt or uncle (whether of whole blood
or half blood or by marriage).

(iii) “Primary care-giver” means a person who as-
sumes the principal role of providing care and
attention to a child.

(c) Eligibility
An employee, upon production to Golden Egg Farms
of the certification required by paragraph (d) hereof,
shall be entitled to one or two periods of adoption
leave, the total of which shall not exceed 52 weeks,
in the following circumstances—

(i) An unbroken period of up to three weeks at
the time of placement of the child;

(ii) An unbroken period of up to 52 weeks from
the time of the child’s placement in order to
be the primary care-giver of a child. This leave
shall not extend beyond one year after the
placement of the child and shall not be taken
concurrently with adoption leave taken by the
employee’s spouse in relation to the same
child. This entitlement of up to 52 weeks shall
be reduced by—

(aa) Any period of leave taken pursuant to
placitum (i) above; and

(bb) the aggregate of any periods of adop-
tion leave taken or to be taken by the
employee’s spouse;
The employee must have had at least
12 months continuous service with
Golden Egg Farms immediately pre-
ceding the date upon which he or she
proceeds on such leave in either case.

(iii) The entitlement to adoption leave must not
overlap with any periods of adoption leave
taken by the employee’s spouse, except an
unbroken period of up to three weeks at the
time of placement of the child.

(d) Certification
Before taking adoption leave the employee must produce to

Golden Egg Farms—
(i) (aa) A statement from an adoption agency or other

appropriate body of the presumed date of
placement of the child with the employee for
adoption purposes; or

(bb) a statement from the appropriate government
authority confirming that the employee is to
have custody of the child pending application
for an adoption order.

(ii) in relation to any period to be taken under placitum
(ii) of paragraph (3) hereof, a statutory declaration
stating—
(aa) The employee is seeking adoption leave to

become the primary care-giver of the child;
(bb) particulars of any period of adoption leave

sought or taken by the employee’s spouse; and
(cc) for the period of adoption leave the employee

will not engage in any conduct inconsistent
with his or her contract of employment.

(e) Notice Requirements
(i) Upon receiving notice of approval for adoption pur-

poses, an employee shall notify Golden Egg Farms
of such approval and within two months of such ap-
proval shall further notify Golden Egg Farms of the
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period or periods of adoption leave the employee
proposes to take. In the case of a relative adoption
the employee shall notify as aforesaid upon decid-
ing to take a child into custody pending an application
for an adoption order.

(ii) An employee who commences employment with
Golden Egg Farms after the date of approval for adop-
tion purposes shall notify Golden Egg Farms thereof
upon commencing employment and of the period or
periods of adoption leave which the employee pro-
poses to take. Provided that such employee shall not
be entitled to adoption leave unless the employee has
not less than 12 months continuous service with
Golden Egg Farms immediately preceding the date
upon which he or she proceeds upon such leave.

(iii) An employee shall, as soon as the employee is aware
of the presumed date of placement of a child for adop-
tion purposes but no later than 14 days before such
placement, give notice in writing to Golden Egg
Farms of such date, and of the date of the commence-
ment of any period of leave to be taken under
placitum (i) of paragraph (c) hereof.

(iv) An employee shall, ten weeks before the proposed
date of commencing any leave to be taken under
placitum (ii) of paragraph (c) hereof, give notice in
writing to Golden Egg Farms of the date of com-
mencing leave and the period of leave to be taken.

(v) An employee shall not be in breach of this subclause,
as a consequence of failure to give the stipulated
period of notice in accordance with placitum (iii) and
(iv) hereof if such failure is occasioned by the re-
quirement of an adoption agency to accept earlier or
later placement of a child, the death of the spouse or
other compelling circumstances.

(f) Variation of Period of Adoption Leave
(i) Provided the maximum period of adoption leave does

not exceed the period to which the employee is enti-
tled under paragraph (c) hereof—
(aa) The period of leave taken under placitum (ii)

of paragraph (c) hereof may be lengthened
once only by the employee giving not less than
14 days notice in writing stating the period by
which the leave is to be lengthened;

(bb) The period may be further lengthened by
agreement between Golden Egg Farms and the
employee.

(ii) The period of adoption leave taken under placitum
(ii) of paragraph (c) hereof may, with the consent of
Golden Egg Farms be shortened by the employee
giving not less than 14 days notice in writing stating
the period by which the leave is to be shortened.

(g) Cancellation of Adoption Leave
(i) Adoption leave, applied for but not commenced, shall

be cancelled should the placement of the child not
proceed.

(ii) Where the placement of a child for adoption pur-
poses with an employee then on adoption leave does
not proceed or continue, the employee shall notify
Golden Egg Farms forthwith and Golden Egg Farms
shall nominate a time not exceeding four weeks from
receipt of notification for the employee’s resump-
tion of work.

(iii) Adoption leave shall terminate within a reasonable
period if the employee ceases to be the child’s pri-
mary care giver.

(h) Special Leave
The Golden Egg Farms shall grant to any employee who is

seeking to adopt a child, such unpaid leave not exceeding two
days, as is required by the employee to attend any compulsory
interviews or examinations as are necessary as part of the adop-
tion procedure. Where paid leave is available to the employee
Golden Egg Farms may require the employee to take such
leave in lieu of special leave.

(i) Adoption Leave and Other Entitlements
(i) Provided the aggregate of any leave, including leave

taken under this subclause, does not exceed the

period to which the employee is entitled under para-
graph (c) hereof, an employee may, in lieu of or in
conjunction with adoption leave, take any annual
leave or long service leave or any part thereof to
which he or she is entitled.

(ii) Paid sick leave or other paid authorised agreement
absences (excluding annual leave or long service
leave), shall not be available to an employee during
the employee’s absence on adoption leave.

(j) Effect of Adoption Leave on Employment
Subject to this subclause, irrespective of any agreement or

other provision to the contrary, absence on adoption leave shall
not break the continuity of service of an employee but shall
not be taken into account in calculating the period of service
for any purpose of any relevant agreement or agreement.

(k) Termination of Employment
(i) An employee on adoption leave may terminate the

employment at any time during the period of leave
by notice given in accordance with this agreement.

(ii) The Golden Egg Farms shall not terminate the em-
ployment of an employee on the ground of the
employee’s application to adopt a child or absence
on adoption leave, but otherwise the rights of Golden
Egg Farms in relation to termination of employment
are not hereby affected.

(l) Return to Work After Adoption Leave
(i) An employee shall confirm the intention of return-

ing to work by notice in writing to Golden Egg Farms
given not less than four weeks prior to the expiration
of the period of adoption leave provided by placitum
(ii) of paragraph (c) hereof.

(ii) An employee, upon returning to work after adoption
leave shall be entitled to the position held immedi-
ately before proceeding on such leave or, in relation
to an employee who has worked part time under this
clause to the position held immediately before com-
mencing such part time work.
Where such position no longer exists but there are
other positions available which the employee is quali-
fied for and is capable of performing, the employee
shall be entitled to a position as nearly comparable
in status and pay to that of the employee’s former
position.

(m) Replacement Employees
(i) A replacement employee is an employee specifically

engaged as a result of an employee proceeding on
adoption leave.

(ii) Before Golden Egg Farms engages a replacement
employee Golden Egg Farms shall inform that per-
son of the temporary nature of the employment and
of the rights of the employee who is being replaced.

(iii) Before Golden Egg Farms engages a person to re-
place an employee temporarily promoted or
transferred in order to replace an employee exercis-
ing rights under this subclause, Golden Egg Farms
shall inform that person of the temporary nature of
the promotion or transfer and of the rights of the
employee who is being replaced.

(iv) Nothing in this subclause shall be construed as re-
quiring a Golden Egg Farms to engage a replacement
employee or to continue to employ the replacement
employee beyond the date of return of the employee.

(4) Part Time Work
(a) Definitions

For the purpose of this subclause—
(i) “Male employee” means a employed male who

is caring for a child born of his spouse or a
child placed with the employee for adoption
purposes.

(ii) “Female employee” means an employed fe-
male who is pregnant or is caring for a child
she has borne or a child who has been placed
with her for adoption purposes.

(iii) “Former position” means the position held by
a female or male employee immediately
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before proceeding on leave or part time em-
ployment under this subclause whichever first
occurs or, if such position no longer exists but
there are other positions available for which
the employee is qualified and the duties of
which he or she is capable of performing a
position as nearly comparable in status and pay
to that of the position first mentioned in this
definition.

(b) Entitlement
With the agreement of Golden Egg Farms—

(i) A male employee may work part time in one
or more periods at any time from the date of
birth of the child until its second birthday or,
in relation to adoption, from the date of place-
ment of the child until the second anniversary
of the placement.

(ii) A female employee may work part time in one
or more periods while she is pregnant where
part time employment is, because of the preg-
nancy, necessary or desirable.

(iii) A female employee may work part time in one
or more periods at any time from the seventh
week after the date of birth of the child until
its second birthday.

(iv) In relation to adoption a female employee may
work part time in one or more periods at any
time from the date of the placement of the child
until the second anniversary of that date.

(c) Return to Former Position
(i) An employee who has had at least 12 months con-

tinuous service with Golden Egg Farms immediately
before commencing part time employment after the
birth or placement of a child has, at the expiration of
the period of such part time employment or the first
period, if there is more than one, the right to return
to his or her former position.

(ii) Nothing in placitum (i) hereof shall prevent Golden
Egg Farms from permitting the employee to return
to his or her former position after a second or subse-
quent period of part time employment.

(d) Effect of Part time Employment on Continuous Service
Commencement on part time work under this clause, and

return from part time work to full time work under this clause,
shall not break continuity of service or employment.

(e) Pro Rata Entitlements
Subject to the provisions of this subclause and the matters

agreed to in accordance with paragraph (f) hereof, part time
employment shall be in accordance with the provisions of this
agreement which shall apply pro-rata.

(f) Part time Work Agreement
(i) Before commencing a period of part time employ-

ment under this subclause the employee and Golden
Egg Farms shall agree—
(aa) That the employee may work part time; Upon

the hours to be worked by the employee, the
days upon which they will be worked and com-
mencing times for the work;

(bb) Upon the classification applying to the work
to be performed; and

(cc) Upon the period of part time employment.
(ii) The terms of this agreement may be varied by con-

sent.
(iii) The terms of this agreement or any variation to it

shall be reduced to writing and retained by Golden
Egg Farms. A copy of the agreement and any varia-
tion to it shall be provided to the employee by Golden
Egg Farms.

(iv) The terms of this agreement shall apply to the part
time employment.

(g) Termination of Employment
(i) The employment of a part time employee under this

clause, may be terminated in accordance with
the provisions of this agreement but may not be

terminated by Golden Egg Farms because the em-
ployee has exercised or proposes to exercise any
rights arising under this clause or has enjoyed or pro-
poses to enjoy any benefits arising under this clause.

(ii) Any termination entitlements payable to an employee
whose employment is terminated while working part
time under this clause, or while working full time
after transferring from part time work under this
clause, shall be calculated by reference to the full
time rate of pay at the time of termination and by
regarding all service as a full time employment and
all service as a part time employee on a pro-rata ba-
sis.

(h) Extension of Hours of Work
The Golden Egg Farms may request, but not require, an

employee working part time under this clause to work outside
or in excess of the employee’s ordinary hours of duty pro-
vided for in accordance with paragraph (f).

(i) Nature of Part Time Work
The work to be performed part time need not be the work

performed by the employee in his or her former position but
shall be work otherwise performed under this agreement.

(j) Inconsistent Agreement Provisions
An employee may work part time under this clause irre-

spective of any other provision of this agreement which limits
or restricts the circumstances in which part time employment
may be worked or the terms upon which it may be worked
including provisions prescribing a minimum or maximum
number of hours a part time employee may work.

(k) Replacement Employees
(i) A replacement employee is an employee specifically

engaged as a result of an employee working part time
under this subclause.

(ii) A replacement employee may be employed part time.
Subject to this paragraph, paragraphs (e), (f), (g) and
(j) of this subclause apply to the part time employ-
ment of a replacement employee.

(iii) Before an Golden Egg Farms engages a replacement
employee under this paragraph, Golden Egg Farms
shall inform the person of the temporary nature of
the employment and of the rights of the employee
who is being replaced.

(iv) Unbroken service as a replacement employee shall
be treated as continuous service for the purposes of
placitum (v) of paragraph (a) hereof.

(v) Nothing in this subclause shall be construed as re-
quiring a Golden Egg Farms to engage a replacement
employee or to continue to employ the replacement
employee beyond the date of return of the employee.

APPENDIX 5—PRODUCTIVITY INITIATIVES AND
KEY PERFORMANCE INDICATORS

The parties to this Agreement are committed to continually
improving the organisation’s productivity and overall perform-
ance while maintaining Golden Egg Farms’ ISO9002
accreditation. To achieve these objectives the parties support
the development and implementation of quality systems and
quality improvement process throughout the organisation for
the term of this Agreement. The benefits to the organisation
and employees are—

(a) the achievement of increases for employees based
on real improvements in efficiency, service provi-
sion, quality and general productivity.

(b) the enhancement of our continuous improvement
programme which will achieve improved quality,
work organisation, customer service, delivery, time-
liness, safety and training.

(c) improve existing consultative processes to encour-
age employees to contribute ideas and initiatives for
productivity improvements and which will assist in
the implementation of these improvements.

(d) retention of ISO9002 accreditation essential to main-
taining existing and securing future international
markets for egg products.
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The parties agree that the 3% wage increase payable after
12 months as per Appendix One, Column B and the 3% wage
increase payable after 24 months as per Appendix One, Col-
umn C, are subject to the achievement of the following agreed
performance standards. In the event that the agreed perform-
ance standards are not achieved, and the non achievement was
not within the control of the employees, then the wage in-
creases shall be paid in full.

(1) Budget Savings Achieved
MILESTONES
For the Financial Year ending 30 June 1998—

• $86,600
For the Financial Year ending 30 June 1999—

• $78,600
(2) Egg Loss During Grading

Egg loss during grading is a performance indicator
designed to measure the daily incidence of floor
waste. Active employee support and continuous im-
provement to the operations and processes associated
with the Moba Grading Machine will reduce the in-
cidence of egg loss during the grading process.
Currently, the grading floor processes almost
1,000,000 eggs per day with a average daily egg loss
of 4,200.
MILESTONES
After 12 months—

• The loss to floor wastage to be reduced from
350 dozen per day to 300 dozen per day. Egg
loss to be measured by averaging the period
averages as per the Grading Floor Reconcilia-
tion.

After 24 months—
• The loss to floor wastage to be reduced from

300 dozen per day to 250 dozen per day. Egg
loss to be measured by averaging the period
averages as per the Grading Floor Reconcilia-
tion.

(3) Sales Dozen/Person Hour
Sales dozen/person hour is a key performance indi-
cator designed to measure Golden Egg Farms’
efficiency in the handling and throughput of eggs
and egg products on a continuing year round basis.
Sales dozen/person hour provides an indication of
the efficient use of staff and resources by comparing
the indexed sales volume of dozen eggs to the number
of person hours required to grade shell eggs, manu-
facture egg products, distribute, market and sell the
shell eggs and egg products, and undertake the asso-
ciated administrative functions. The following
indexed table shows the increased efficiency in han-
dling and throughput in last two years—

Year Indexed Sales Volume/Person Hour
1995/96 109.32
1996/97 100.72

MILESTONES
After 12 months—

• An increase on the 1996/97 indexed Sales
Dozen/Person Hour figure of not less than 3%.

After 24 months—
• An increase on the 1996/97 indexed Sales

Dozen/Person Hour figure of not less than 6%.
(4) Organisational Restructuring

GEF has experienced significant change in recent
years with the introduction of new technology and
work practices which has highlighted the outmoded
nature of the current organisation structure, job de-
sign and classification system as prescribed by the
Egg Processing Award 1978.
Within the first twelve months of this Agreement,
the parties agree to restructure the organisation to
ensure that GEF retains its competitive position in
the commercial markets in which it operates and pro-
vides employees with a better quality of worklife.

In the administration area the restructuring will re-
sult in the redesigning of jobs with accurate and
documented descriptions of the duties and responsi-
bilities of positions, and appropriate classification
levels determined to reflect the responsibilities and
work value of these positions.
The major restructuring in the factory will occur in
relation to employees employed pursuant to the Egg
Processing Award 1978 where there will be an in-
crease in the availability of permanent part-time work
and the development of a new classification struc-
ture that encourages and facilitates teamwork and
self managed work teams, and embraces multi-
skilling. The new classification structure will replace
the outdated classification structure prescribed by the
Award but not adhered too, and the current classifi-
cation structure that, while it was introduced in 1991
and been in use since, has no legal standing outside
of the enterprise bargaining agreement that expired
on the 30 June 1996. There will be extensive em-
ployee involvement in during the development of the
classification structure.
MILESTONES
After 12 months—

• The redesigning of the organisation finalised
and consistent with Public Sector Management
Act 1993.

(5) Customer Focus and Survey
To ensure Golden Egg Farms maintains and improves
it current position as a supplier of shell eggs and egg
products within Australian and international markets,
the parties acknowledge the importance of identify-
ing and satisfying customers’ needs. It is recognised
that customers are both internal (relationships be-
tween work groups) and external, including
stakeholders (individuals, groups or organisations
having an interest in issues or outcomes).
Throughout the terms of this Agreement Golden Egg
Farms will continually interact, communicate and
seek feedback from its customers to improve its prod-
ucts, service, work and systems.
To achieve the objective of continually improving
the satisfaction of customers of Golden Egg Farms,
strategies will be developed to—

• assess and review customer satisfaction based
on the completed benchmarked study;

• compare the information obtained from the
1997/98 study against the results of the
benchmarked study and upgrade the Customer
Charter; and

• provide all our people with the knowledge,
attitude and skills necessary to achieve the new
Customer Charter.

MILESTONES
At 12 months—

• Reassessment and review customer satisfac-
tion based on the completed benchmarked
study;

• Information obtained from the 1997/98 study
compared against the results of the
benchmarked study and Customer Charter
upgraded.

At 18 months—
• Employees provided with the knowledge, at-

titude and skills necessary to achieve the new
Customer Charter.

(6) Implementation and Analysis of Staff Climate (Atti-
tude) Survey
The parties are committed to improving the qualify
of work life and increasing the level of employee
satisfaction, as it is recognised that both have major
impact on the organisation in terms of the quality of
work produced, the incidence of staff turnover and
the level of absenteeism.
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To achieve the objective of making Golden Egg
Farms a good place to work, the parties agree to—

1. Develop and implement a methodology for
identifying satisfiers and dissatisfiers;

2. Regularly assess and review employee satis-
faction; and

3. Provide clear guidelines of expectations by
management and staff.

MILESTONES
At 12 months—

• A methodology for identifying employee sat-
isfaction developed.

• A methodology for assessing employee satis-
faction is incorporated into the organisational
planning process.

At 18 months—
• The implementation of the methodology for

assessing employee satisfaction will com-
mence.

(7) Effectiveness of Pallet Management
For ease of handling, shell eggs and egg products
are packed and supplied to customers on a pallet sys-
tem supplied by either Chep Australia or Loscam
Limited. As at 30 June 1997, a total of 440 pallets
were unable to be accounted for; representing a cost
to GEF of $4,400 to replace the pallets. In the first
six months of this Agreement a new system for track-
ing the location of the pallets will be developed.
MILESTONES
After 12 months—

• A new system for tracking pallets developed.
• A saving of $3,400 by limiting loss to 100

pallets.
After 24 months—

• A additional saving of $500 by limiting loss
to 50 pallets.

(8) Human Resource Management
Golden Egg Farms recognises that its employees are
integral to the success of the organisation. Golden
Egg Farms will, at all times, endeavour to adopt
World’s Best Practice in Human Resource Manage-
ment. This program will include as a minimum,
compliance with Public Sector Standards in Human
Resource Management, the Code of Ethics, the de-
velopment of a Code of Conduct for the organisation,
commitment to complying with provisions of the
Occupational, Safety and Health Act 1984, Codes of
Practice approved under the Act and the Occupa-
tional, Safety and Health Regulations 1988, and
commitment to providing training and development
to employees.

(a) Performance Management
The parties recognise that a well maintained
performance management system will contrib-
ute to and improve the efficiency and
effectiveness of an organisation by the
optimisation of the performance of an em-
ployee in relation to the achievement of
organisational goals. The parties agree the a
performance management system will be im-
plemented during the term of this Agreement.

MILESTONES
At six months—

• Develop a Performance Management System
for Golden Egg Farms; and

• Supervisors and employees receive training on
performance management system.
At twelve months—

• Individual performance standards and job ob-
jectives agreed upon between supervisor and
employee.

• Training requirements (if any) identified.

• Interim six monthly review of objectives and
performance standard undertaken. Regular
informal feedback to occur prior to and fol-
lowing this interim review.

At 24 months—
• Twelve month assessment of goals and per-

formance standard undertaken.
• Review of Performance Management System

undertaken by senior management.
• Individual performance standards and job ob-

jectives agreed upon between supervisor and
employee for the next twelve month period.

(b) Training and Development
(i) All employees within GEF will be provided

with the relevant training and development to
enable them to carry out their range of duties
included the requirements of the Enterprise
Bargaining Agreement and the ongoing com-
mitment to the ISO9002 programme.

(ii) The parties acknowledge that they have a joint
commitment to the development of a more
highly skilled and flexible workforce; the need
to provide employees with greater employment
opportunities through appropriate training; the
need to remove barriers that prevent employ-
ees from fully utilising their acquired skills
and the need to ensure that all employees have
equal access to training for the their identified
training needs.

MILESTONES
At 12 months—

• Skills audit complete.
• Training requirements identified during per-

formance management planning discussion
between supervisor and employee. Individual
action plans developed which are aligned with
organisational business plans.

• All employees trained in food handling and
safety.
At 18 months—

• 50% of employees to have undertaken formal
training as identified in their individual action
plans.

(c) Occupational Health, Safety and Welfare
The parties are committed to providing, maintaining
and continually improving a safe and healthy work
environment for all employees. Occupational health,
safety and welfare in the workplace is a shared re-
sponsibility and GEF relies on consultation,
commitment and participation from employees, man-
agement and the unions.
In the last four financial years there has been an av-
erage of 6.5 lost time injuries (LTI) per year. Through
ongoing training and the redesigning of work meth-
ods during the term of this Agreement, it is the parties
objective to reduce the incidence of LTI.
MILESTONES
At 12 months—

• Review and amend where necessary the Oc-
cupational Health, Safety and Welfare and
Rehabilitation policy previously implemented.

• The incidence of LTI’s to be reduced by 15%.
At 18 months—

• The incidence of LTIs reduced by a further
15%.

(d) Implementation of System for Managing Avoidable
Absence from the Workplace
The parties acknowledge absenteeism, that is the uti-
lisation of sick leave when the worker is either not
sick at all (the notorious “sickie”) or has an avoid-
able illness or injury, has significant consequence for
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the organisation in terms of direct and indirect costs
such as the following—

• loss of productivity;
• reduced range and/or quality of services;
• lower morale of other employees;
• replacement labour (temporary staff);
• higher levels of sick leave benefits and work-

ers’ compensation payments; and
• higher overtime payments.

The ability to use sick leave entitlements for family
carers leave and the restructuring of the factory op-
erations by the conversion of a number of casual
positions to permanent part-time status, may result
in an increase in the incidence of sick leave. As at 30
June 1997, an average of 30.07 hours sick leave per
FTE was taken. To minimise the direct and indirect
costs to the organisation a new system for managing
avoidable absence from the workplace will be im-
plemented during the term of this Agreement.
MILESTONES
At 12 months—

• The measurement, research and analysis into
the absence in the organisation for the last 2
years completed.

• Methodology for the ongoing collection of
absence data implemented.

• Appropriate initiatives for controlling absence
from the workplace identified.

At 24 months—
• Implementation of initiatives to reduce the in-

cidence of absenteeism.

GRACEVILLE WOMEN’S CENTRE—SALVATION
ARMY INDUSTRIAL AGREEMENT 1996.

No. AG 183 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Salvation Army (Western Australia) Property Trust

and

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western

Australian Branch.

No. AG 183 of 1997.

COMMISSIONER J F GREGOR.

16 October 1997.

Order.

REGISTRATION OF AN INDUSTRIAL AGREEMENT
No. AG 183 OF 1997

HAVING heard Mr M O’Connor on behalf of the first named
party and Mr D Kelly on behalf of the second named party,
and by consent, the Commission, pursuant to the powers con-
ferred on it under the Industrial Relations Act, 1979, hereby
orders—

THAT the document titled Graceville Women’s Cen-
tre—Salvation Army Industrial Agreement 1996, filed in
the Commission on 14 August 1997, be and is hereby
registered as in Industrial Agreement.

(Sgd.) J.F. GREGOR,
[L.S.] Commissioner.

GRACEVILLE WOMEN’S CENTRE—SALVATION
ARMY INDUSTRIAL AGREEMENT

1.—TITLE
This Agreement shall be known as the “Graceville Wom-

en’s Centre—Salvation Army Industrial Agreement 1997”.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Scope
4. Term
5. Contract of Service
6. Part-time Employees
7. Casual Employees
8. Hours
9. Overtime

10. Annual Leave
11. Public Holidays
12. Sick Leave
13. Family Leave
14. Long Service Leave
15. Bereavement Leave
16. Parental Leave
17. Dispute Settlement Procedure
18 Introduction of Change
19. Interviews
20. Inspection of Records
21 Posting of Award and Union Notices
22. Wages
23. Additional Payments
24. Payment of Wages
25. Superannuation
26. Number of Employees
27. Liberty to Apply
28. Parties to Agreement

3.—SCOPE
This Agreement shall apply to all employees employed in

the classifications in Clause 4.—Wages at Graceville Wom-
en’s Centre, to the Salvation Army and to the Australian Liquor,
Hospitality & Miscellaneous Workers Union of Australia, WA
Branch.

4.—TERM
The term of this Agreement shall be for one year from the

date of registration.

5.—CONTRACT OF SERVICE
(1) The employer may direct an employee to carry out such

duties, and use such tools and equipment, as are within the
employee’s skill, competence and training provided that such
duties are not designed to promote de-skilling.

(2) Any such direction shall be consistent with the responsi-
bility of the employer to provide a safe and healthy working
environment in accordance with the provisions of the Occu-
pational Safety and Health Act 1984 and Regulations.

(3) An employee may be engaged on a probationary period
of not longer than three months, during which time it will be
possible for either the employer or employee to terminate the
contract of service with one day’s written notice.

(4) In order to terminate the employment of an employee,
the employer shall give to the employee the following written
notice of dismissal—

Period of continuous service Period of notice
Less than 1 year 1 week
1 year and up to the completion of

3 years 2 weeks
3 years and up to the completion of

5 years 3 weeks
5 years and over 4 weeks

(5) In addition to the notice prescribed in subclause (4) em-
ployees over forty-five years of age at the time of the giving
of the notice with not less than two years continuous service,
shall be entitled to an additional week’s notice.

(6) Payment in lieu of notice prescribed in subclauses (4)
and/or (5) shall be made if the appropriate notice period is not
given. Provided that employment may be terminated by part
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of the period of notice specified and part payment in lieu
thereof.

(7) In calculating any payment in lieu of notice the wages an
employee would have received in respect of the ordinary time
he or she would have worked during the period of notice had
his or her employment not been terminated shall be used.

(8) The period of notice in this Clause shall not apply in the
case of conduct which justifies instant dismissal or in the case
of casual employees.

(9) The notice required for casuals shall be one hour.

Notice of termination by employee
(10) The notice of termination required to be given by an

employee shall be the same as that required of an employer,
save and except that there shall be no additional notice based
on the age of the employee concerned.

Time-off during notice period
(11) Where an employer has given notice of termination to

an employee, an employee shall be allowed up to one day’s
time-off without loss of pay for the purpose of seeking other
employment. The time-off shall be taken at times that are con-
venient to the employee after consultation with the employer.

Summary Dismissal
(12) Notwithstanding the provisions of this Clause, an em-

ployer shall have the right to summarily dismiss any employee
without notice for misconduct which justifies instant dismissal,
and in such case the wages shall be paid up to the time of
dismissal only.

6.—PART-TIME EMPLOYEES
(1) A part-time employee shall mean an employee engaged

on a weekly contract of service who works regularly from week
to week for not less than three hours per day but less than 38
hours per week.

(2) Part-time employees shall receive payment for wages,
annual leave, long service leave, sick leave and bereavement
leave on a pro rata basis according to the same proportion as
the number of hours worked each week bears to 38. In the
case of payment for any of the leave entitlements in circum-
stances where the number of hours worked each week varies,
such payment shall be calculated according to the arithmetical
average, over the period from the last anniversary date, or date
of commencement, as the case may be.

(3) By agreement, a part-time employee may work shifts
additional to the rostered shifts at ordinary rates, subject only
to the normal rostering parameters of a full-time employee.

7.—CASUAL EMPLOYEES
(1) A casual employee shall mean an employee engaged for

a period of less than one month.
(2) Casual employees shall not be engaged for less than three

consecutive hours per engagement.
(3) A casual employee shall be paid 20% over the rates speci-

fied herein for his/her class of work.
(4) Casual employees shall not be entitled to annual leave,

sick leave or public holidays prescribed by this Agreement.

8.—HOURS
(1) The ordinary hours of work for full time employees shall

be an average of 38 per week, not exceeding ten per day, to be
worked over not more than ten days in the fortnight.

(2) Each employee shall be entitled to two clear days off
duty per week. Such days shall be consecutive unless other-
wise agreed between the employer and the employee.

(3) Notwithstanding subclauses (1) and (2) of this clause,
by agreement between the employer, the employees and the
Union, any other arrangement of hours may be worked.

(4) Every employee shall be entitled to an unpaid meal break
of not less than 30 minutes or more than one hour after not
more than six hours of work. A morning and afternoon tea
break shall be allowed without deduction of pay. The breaks
shall be taken at a time agreed between the employer and the
employee.

(5) Employees must have ten hours off between shifts other
than by request of the employee, where it will not be less than
eight hours between shifts.

(6) The roster of working hours shall be based on 37.5 hours
per week for full time employees. However, up to 38 ordinary
hours of work shall be required for full time employees before
overtime is applicable.

(7) An employee will not be rostered to work broken shifts.

9.—OVERTIME
(1) Overtime shall mean all time required and authorised to

be worked beyond or in excess of the ordinary rostered hours
of duty prescribed in Clause 8.—Hours or Clause 6- Part Time
Employees, of this Agreement on any day the employee is
rostered on duty. Except as hereinafter provided, overtime shall
be paid at time and one half for the first two hours and double
time thereafter.

(2) All work performed by employees on any day on which
they are rostered off duty or days worked in excess of those
provided in Clause 8—Hours or Clause 6- Part Time Employ-
ees or on a Saturday or Sunday shall be paid for at the rate of
double time .

(3) In lieu of payment for overtime and by agreement be-
tween the employees and the employer, time off shall be
calculated in accordance with subclause (1) of this clause, and
may be taken at a time mutually agreed between the employee
and the employer.

(4) When overtime work is necessary it shall, wherever rea-
sonable practicable, be so arranged that a worker has at least
eight consecutive hours off duty between work periods.

(5) Where an employee is required to work overtime and
such overtime is worked for a period of at least two hours in
excess of the required daily hours of work, the employee shall
be provided with a meal free of cost, or shall be paid the sum
of $5.40 as meal money.

Provided that where the employee has been advised of the
requirement to work overtime on the previous day or earlier
this subclause shall not apply.

10.—ANNUAL LEAVE
(1) Except as hereinafter provided, a period of six consecu-

tive weeks’ leave shall be allowed to an employee by the
employer after each period of 12 months’ continuous employ-
ment with the employer. Such leave shall accrue pro rata on a
weekly basis.

(2) Payment for leave shall on the usual pay days or where
the employee requests shall be paid prior to commencing leave
and be on the basis of either what the employee would have
earned by way of shift and weekend penalties had he/she not
gone on leave, or 17.5% loading, that is, whichever is greater.
Where the 17.5% loading applies, it shall be paid for 2/3rds of
any leave due in each year.

(3) Not withstanding the provisions of subclause (1) of this
Clause, an employee who is not usually rostered for work on
public holidays but is entitled to payment on a public holiday
in accordance with subclause (3) of Clause 11.- Public Holi-
days, shall be entitled to a period of four consecutive weeks’
leave after each period of twelve months’ continuous employ-
ment with such employer. If on an occasion such employee
does work on a public holiday they shall be paid in accord-
ance with Clause 11—Public Holidays, subclause (3).

(4) Annual leave may be given and taken before the comple-
tion of twelve months continuous service. Annual leave may
be split into more than one portion and will be taken by agree-
ment between the employer and employee.

(5) If at the date of termination the employee has taken more
leave than was due, the employee shall repay the excess amount
of the leave or the employer may deduct such amount from
other entitlements otherwise payable to the employee on ter-
mination.

11.—PUBLIC HOLIDAYS
(1) A rostered employee who works on any public holiday

named herein or day observed in lieu thereof, shall be paid a
loading of 50% of the ordinary wage for the time worked in
ordinary hours on that day in substitution for any other shift
penalties otherwise applicable to the work on that day.

(2) For the purposes of this clause the following days shall
be public holidays: New Year’s Day, Australia Day, Good Fri-
day, Easter Monday, Anzac Day, Labour Day, Foundation Day,
Sovereign’s Birthday, Christmas Day and Boxing Day.
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(3) An employee who is not required to work on any public
holiday named in this clause or day observed in lieu thereof,
shall be entitled to a day’s leave and shall be paid the ordinary
rate of wage the employee would receive for the hours usually
worked.

If an employee, who is not a rostered employee, works on
any public holiday they shall be paid for all work done at the
rate of double time and a half, with a minimum payment as for
four hours work.

12.—SICK LEAVE
(1) A full time employee shall accrue ten days sick leave per

annum.
(2) The entitlement shall accrue pro rata on a weekly basis.
(3) A part time employee shall accrue paid sick leave in the

proportion of hours normally worked by that employee to those
of a full time employee.

(4) An employee who is unable to attend work on the grounds
of personal ill health or injury is entitled to be paid at ordinary
rates for the period of the absence up to and including the
number of hours which the employee was rostered to work on
that day provided that the payment shall not exceed payment
for ten weeks in any one year.

(5) Unused portions of sick leave entitlement shall accumu-
late from year to year and may be taken in any subsequent
year.

(6) An employee shall advise the employer as soon as rea-
sonably practicable and if possible prior to the commencement
of the shift of the inability to attend work, the nature of illness
or injury and the estimated duration of absence.

(7) An employee is allowed a maximum of four days ab-
sence without a medical certificate in any one accruing year
provided that a medical certificate must be provided for any
absence of more than two consecutive days.

(8) An employee who suffers personal ill health or injury
whilst on annual leave may be paid sick leave in lieu of annual
leave subject to—

(a) providing a medical certificate stating the illness or
injury necessitated confinement to home or hospital
for seven consecutive days or more;

(b) the portion of annual leave coinciding with the paid
sick leave is to be taken at a time agreed by the em-
ployer and staff member or shall be added to the next
period of annual leave;

(c) payment for replaced annual leave shall be at the rate
of wage applicable at the time the leave is subse-
quently taken provided that the annual leave loading
prescribed in Clause 10.—Annual Leave of this
Agreement shall be deemed to have been paid with
respect to the replaced annual leave.

(10) Paid leave may be withheld if the illness or injury is the
result of the employee’s own misconduct.

(11) Where an employee receives payment under this clause
and subsequently receives payments in respect of the same
period under the Workers’ Compensation and Assistance Act
1981, the employee shall reimburse to the employer the pay-
ments made under this clause and the employer shall reinstate
the staff member’s sick leave or other entitlements accord-
ingly.

(12) This clause shall not apply to casual employees.

13.—FAMILY LEAVE
Use of Sick Leave

(1) An employee with responsibilities in relation to either
members of their immediate family or members of their house-
hold who need their care and support shall be entitled to use,
in accordance with this sub-clause, up to 5 days per annum
sick leave entitlement which accrues after the date of this
Agreement for absences to provide care and support for such
persons when they are ill. This entitlement does not accumu-
late from year to year.

(2) The employee shall, if required, establish by production
of a medical certificate or statutory declaration, the illness of
the person concerned.

(3) The entitlement to use sick leave in accordance with this
sub-clause is subject to—

(i) the employee being responsible for the care of the
person concerned; and

(ii) the person concerned being either—
(a) a member of the employee’s immediate fam-

ily; or
(b) a member of the employee’s household.

(iii) the term “immediate family” includes—
(a) a spouse (including a former spouse, a de facto

spouse and a former de facto spouse) of the
employee; and

(b) a child or an adult child (including an adopted
child, a step child or an ex nuptial child), par-
ent, grandparent, grandchild or sibling of the
staff member or spouse of the employee.

(4) The employee shall, wherever practicable, give the em-
ployer notice prior to the absence of the intention to take leave,
the name of the person requiring care and their relationship to
the employee, the reasons for taking such leave and the esti-
mated length of absence. If it is not practicable for the employee
to give prior notice of absence, the employee shall notify the
employer by telephone of such absence at the first opportunity
on the day of absence.

Unpaid Leave for Family Purpose
(5) An employee may elect, with the consent of the employer,

to take unpaid leave for the purpose of providing care to a
family member who is ill.

14.—LONG SERVICE LEAVE
The Long Service Leave Provisions published in Volume 73

of the Western Australian Industrial Gazette at pages 1 to 4,
both inclusive, are hereby incorporated in and shall be deemed
part of this Agreement.

15.—BEREAVEMENT LEAVE
(1) On the death of a spouse or de facto spouse, child or

step-child, parent or parent-in-law, grandparent, brother, sis-
ter or any other person who before that person’s death lived
with the employee as a member of the family, the employee is
entitled to bereavement leave, without loss of ordinary earn-
ings, of up to two days.

(2) Bereavement leave shall at the discretion of the employee
be taken at any time up to and including the two days follow-
ing the day of the funeral.

(3) Payment of such leave may be subject to the staff mem-
ber providing proof of the death where the employer requests
such proof.

(4) Bereavement leave is not to be taken where the staff
member is absent on another form of leave or would not oth-
erwise have been on duty.

16.—PARENTAL LEAVE
Subject to the terms of this clause employees are entitled to

maternity, paternity and adoption leave in connection with the
birth or adoption of a child.

PART A.—MATERNITY LEAVE
(1) Nature of leave
Maternity leave is unpaid leave.
(2) Definitions
For the purposes of Part A.—Maternity Leave—

(a) “Employee” includes a part-time employee but does
not include an employee engaged upon casual or sea-
sonal work.

(b) “Paternity Leave” means leave of the type provided
for in Part B.—Paternity Leave of this clause whether
prescribed in an award or otherwise.

(c) “Child” means a child of the employee under the age
of one year.

(d) “Spouse” includes a de facto or a former spouse.
(e) “Continuous service” means service under an unbro-

ken contract of employment and includes—
(i) any period of leave taken in accordance with

this clause,
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(ii) any period of part-time employment worked
in accordance with this clause, or

(iii) any period of leave or absence authorised by
the employer or by the award.

(3) Eligibility for maternity leave

(a) an employee who becomes pregnant, upon produc-
tion to her employer of the certificate required by
subclause (4) hereof, shall be entitled to a period of
up to 52 weeks maternity leave provided that such
leave shall not extend beyond the child’s first birth-
day.

(b) This entitlement shall be reduced by any period of
paternity leave taken by the employee’s spouse in
relation to the same child and apart from paternity
leave of up to one week at the time of confinement
shall not be taken concurrently with paternity leave.

(c) Subject to subclause (6) and (9) hereof the period of
maternity leave shall be unbroken and shall, imme-
diately following confinement, include a period of
six weeks compulsory leave.

(d) The employee must have had at least 12 months con-
tinuous service with that employer immediately
preceding the date upon which she proceeds upon
such leave.

(4) Certification

At the time specified in subclause (5) the employee must
produce to her employer—

(a) a certificate from a registered medical practitioner
stating that she is pregnant and the expected date of
confinement;

(b) a statutory declaration stating particulars of any pe-
riod of paternity leave sought or taken by her spouse
and that for the period of maternity leave she will
not engage in any conduct inconsistent with her con-
tract of employment.

(5) Notice requirements

(a) An employee shall, not less than ten weeks prior to
the presumed date of confinement, produce to her
employer the certificate referred to in paragraph
(4)(a).

(b) An employee shall give not less than four weeks no-
tice in writing to her employer of the date upon which
she proposed to commence maternity leave stating
the period of leave to be taken and shall, at the same
time, produce to her employer the statutory declara-
tion referred to in paragraph (4)(b).

(c) An employee may continue to work at any time
throughout her pregnancy up to and including the
estimated date of confinement. Provided that for the
six weeks immediately preceding the estimated date
of confinement the employee provides the employer
with a certificate from a registered medical practi-
tioner which states it is safe for the employment to
continue during that period or any portion thereof.

(d) An employee shall not be in breach of this clause as
a consequence of failure to give the stipulated pe-
riod of notice in accordance with paragraph (b) hereof
if such failure is occasioned by the confinement oc-
curring earlier than the presumed date.

(6) Transfer to a safe job

Where, in the opinion of a registered medical practitioner,
illness or risks arising out of the pregnancy or hazards con-
nected with the work assigned to the employee make it
inadvisable for the employee to continue at her present work,
the employee shall, if the employer deems it practicable, be
transferred to a safe job at the rate and on the conditions at-
taching to that job until the commencement of maternity leave.

If the transfer to a safe job is not practicable, the employee
may, or the employer may require the employee to take leave
for such period as is certified necessary by a registered medi-
cal practitioner. Such leave shall be treated as maternity leave
for the purposes of subclauses (10), (11), (12), and (13) hereof.

(7) Variation of period of maternity leave
(a) Provided the maximum period of maternity leave

does not exceed the period to which the employee is
entitled under subclause (3) hereof—

(i) the period of maternity leave may be length-
ened once only by the employee giving not
less than 14 days’ notice in writing stating the
period by which the leave is to be lengthened;

(ii) the period may be further lengthened by agree-
ment between the employer and the employee.

(b) The period of maternity leave may, with the consent
of the employer, be shortened by the employee giv-
ing not less than 14 days’ notice in writing stating
the period by which the leave is to be shortened.

(8) Cancellation of maternity leave
(a) Maternity leave, applied for but not commenced, shall

be cancelled when the pregnancy of an employee
terminates other than by the birth of a living child.

(b) Where the pregnancy of an employee then on mater-
nity leave terminates other than by the birth of a living
child, it shall be the right of the employee to resume
work at a time nominated by the employer which
shall not exceed four weeks from the date of notice
in writing by the employee to the employer that she
desires to resume work.

(9) Special maternity leave and sick leave
(a) Where the pregnancy of an employee not then on

maternity leave terminates after 28 weeks other than
by the birth of a living child then—

(i) she shall be entitled to such period of unpaid
leave (to be known as special maternity leave)
as a registered medical practitioner certifies
as necessary before her return to work; or

(ii) for illness other than the normal consequences
of confinement she shall be entitled, either in
lieu of or in addition to special maternity leave,
to such paid sick leave as to which she is then
entitled and which a registered medical prac-
titioner certifies as necessary before her return
to work.

(b) Where an employee not then on maternity leave suf-
fers illness related to her pregnancy, she may take
such paid sick leave as to which she is then entitled
and such further unpaid leave (to be known as spe-
cial maternity leave) as a registered medical
practitioner certifies as necessary before her return
to work, provided that the aggregate of paid sick
leave, special maternity leave and maternity leave
shall not exceed the period to which the employee is
entitled under subclause (3) hereof.

(c) For the purposes of subclauses (10), (11) and (12)
hereof, maternity leave shall include special mater-
nity leave.

(d) An employee returning to work after the completion
of a period of leave taken pursuant to this subclause
shall be entitled to the position which she held im-
mediately before proceeding on such leave or, in the
case of an employee who was transferred to a safe
job pursuant to subclause (6) hereof, to the position
she held immediately before such transfer.
Where such position no longer exists but there are
other positions available which the employee is quali-
fied for and is capable of performing she shall be
entitled to a position as nearly comparable in status
and pay to that of her former position.

(10) Maternity Leave and other leave entitlements
(a) Provided the aggregate of any leave, including leave

taken under Part A.—Maternity Leave of this clause,
does not exceed the period to which the employee is
entitled under subclause (3) hereof, an employee may,
in lieu of or in conjunction with maternity leave, take
any annual leave or long service leave or any part
thereof to which she is entitled.

(b) Paid sick leave or other paid authorised award ab-
sences (excluding annual leave or long service leave)
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shall not be available to an employee during her ab-
sence on maternity leave.

(11) Effect of maternity leave on employment
Subject to this Part A.—Maternity Leave of this clause, not-

withstanding any award or other provision to the contrary,
absence on maternity leave shall not break the continuity of
service of an employee but shall not be taken into account in
calculating the period of service for any purpose of this award.

(12) Termination of employment
(a) An employee on maternity leave may terminate her

employment at any time during the period of leave
by notice given in accordance with this award.

(b) An employer shall not terminate the employment of
an employee on the ground of her pregnancy or of
her absence on maternity leave, but otherwise the
rights of an employer in relation to termination of
employment are not hereby affected.

(13) Return to work after maternity leave
(a) An employee shall confirm her intention of return-

ing to work by notice in writing to the employer given
not less than four weeks prior to the expiration of
her period of maternity leave.

(b) An employee, upon returning to work after mater-
nity leave or the expiration of the notice required by
paragraph (a) hereof, shall be entitled to the position
which she held immediately before proceeding on
maternity leave or, in the case of an employee who
was transferred to a safe job pursuant to subclause
(6) hereof, to the position which she held immedi-
ately before such transfer or in relation to an
employee who has worked part-time during the preg-
nancy the position she held immediately before
commencing such part-time work.
Where such position no longer exists but there are
other positions available which the employee is quali-
fied for and is capable of performing, she shall be
entitled to a position as nearly comparable in status
and pay to that of her former position.

(14) Replacement employees
(a) A replacement employee is an employee specifically

engaged as a result of an employee proceeding on
maternity leave.

(b) Before an employer engages a replacement employee
the employer shall inform that person of the tempo-
rary nature of the employment and of the rights of
the employee who is being replaced.

(c) Before an employer engages a person to replace an
employee temporarily promoted or transferred in or-
der to replace an employee exercising her rights under
Part A.—Maternity Leave of this clause, the em-
ployer shall inform that person of the temporary
nature of the promotion or transfer and of the rights
of the employee who is being replaced.

(d) Nothing in Part A.—Maternity Leave of this clause
shall be construed as requiring an employer to en-
gage a replacement employee.

PART B.—PATERNITY LEAVE
(1) Nature of Leave
Paternity leave is unpaid leave.
(2) Definitions
For the purposes of Part B.—Paternity Leave—

(a) “Employee” includes a part-time employee but does
not include an employee engaged upon casual or sea-
sonal work.

(b) “Maternity Leave” means leave of the type provided
for in Part A.—Maternity Leave of this clause (and
includes special maternity leave) whether prescribed
in an award or otherwise.

(c) “Child” means a child of the employee or the em-
ployee’s spouse under the age of one year.

(d) “Spouse” includes a de facto or a former spouse.
(e) “Primary care-giver” means a person who assumes

the principal role of providing care and attention to a
child.

(f) “Continuous service” means service under an unbro-
ken contract of employment and includes—

(i) any period of leave taken in accordance with
this clause,

(ii) any period of part-time employment worked
in accordance with this clause, or

(iii) any period of leave or absence authorised by
the employer or by the award.

(3) Eligibility for paternity leave
A male employee, upon production to his employer of the

certificate required by subclause (4), shall be entitled to one or
two periods of paternity leave, the total of which shall not
exceed 52 weeks, in the following circumstances—

(a) an unbroken period of up to one week at the time of
confinement of his spouse;

(b) a further unbroken period of up to 51 weeks in order
to be the primary care-giver of a child provided that
such leave shall not extend beyond the child’s first
birthday. This entitlement shall be reduced by any
period of maternity leave taken by the employee’s
spouse and shall not be taken concurrently with that
maternity leave.

(c) The employee must have had at least 12 months’ con-
tinuous service with that employer immediately
preceding the date upon which he proceeds upon ei-
ther period of leave.

(4) Certification
At the time specified in subclause (5) the employee must

produce to his employer—
(a) a certificate from a registered medical practitioner

which names his spouse, states that she is pregnant
and the expected date of confinement or states the
date on which the birth took place;

(b) in relation to any period to be taken under paragraph
(3)(b) hereof, a statutory declaration stating—

(i) he will take that period of paternity leave to
become the primary care-giver of a child;

(ii) particulars of any period of maternity leave
sought or taken by his spouse; and

(iii) for the period of paternity leave he will not
engage in any conduct inconsistent with this
contract of employment.

(5) Notice requirements
(a) The employee shall, not less than ten weeks prior to

each proposed period of leave, give the employer
notice in writing stating the dates on which he pro-
poses to start and finish the period or periods of leave
and produce the certificate and statutory declaration
required in subclause (4) hereof.

(b) The employee shall not be in breach of this clause as
a consequence of failure to give the notice required
in paragraph (a) hereof if such failure is due to—

(i) the birth occurring earlier than the expected
date; or

(ii) the death of the mother of the child; or
(iii) other compelling circumstances.

(c) The employee shall immediately notify his employer
of any change in the information provided pursuant
to subclause (4) hereof.

(6) Variation of period of paternity leave
(a) Provided the maximum period of paternity leave does

not exceed the period to which the employee is enti-
tled under subclause (3) of Part B.—Paternity
Leave—

(i) the period of paternity leave provided by para-
graph (3)(b) of Part B.—Paternity Leave may
be lengthened once only by the employee giv-
ing not less than 14 days’ notice in writing
stating the period by which the leave is to be
lengthened;

(ii) the period may be further lengthened by agree-
ment between the employer and the employee.
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(b) The period of paternity leave taken under paragraph
(3)(b) of Part B.—Paternity Leave may, with the con-
sent of the employer, be shortened by the employee
giving not less than 14 days’ notice in writing stat-
ing the period by which the leave is to be shortened.

(7) Cancellation of paternity leave
(a) Paternity leave, applied for under paragraph (3)(b)

of Part B.—Paternity Leave but not commenced,
shall be cancelled when the pregnancy of the em-
ployee’s spouse terminates other than by the birth of
a living child.

(8) Paternity Leave and other leave entitlements
(a) Provided the aggregate of any leave, including leave

taken under Part B.—Paternity Leave of this clause,
does not exceed the period to which the employee is
entitled under subclause (3) hereof, an employee may,
in lieu of or in conjunction with paternity leave, take
any annual leave or long service leave or any part
thereof to which he is entitled.

(b) Paid sick leave or other paid authorised award ab-
sences (excluding annual leave or long service leave)
shall not be available to an employee during his ab-
sence on paternity leave.

(9) Effect of paternity leave on employment
Subject to Part B.—Paternity Leave of this clause, notwith-

standing any award or other provision to the contrary, absence
on paternity leave shall not break the continuity of service of
an employee but shall not be taken into account in calculating
the period of service for any purpose of this award.

(10) Termination of employment
(a) An employee on paternity leave may terminate his

employment at any time during the period of leave
by notice given in accordance with this award.

(b) An employer shall not terminate the employment of
an employee on the ground of his absence on pater-
nity leave, but otherwise the rights of an employer
in relation to termination of employment are not
hereby affected.

(11) Return to work after paternity leave
(a) An employee shall confirm his intention of return-

ing to work by notice in writing to the employer given
not less than four weeks prior to the expiration of the
period of paternity leave provided by paragraph (3)(b)
hereof.

(b) An employee, upon returning to work after paternity
leave or the expiration of the notice required by para-
graph (a) hereof, shall be entitled to the position
which he held immediately before proceeding on
paternity leave, or in relation to an employee who
has worked part-time under this clause to the posi-
tion he held immediately before commencing such
part-time work.
Where such position no longer exists but there are
other positions available which the employee is quali-
fied for and is capable of performing, he shall be
entitled to a position as nearly comparable in status
and pay to that of his former position.

(12) Replacement employees
(a) A replacement employee is an employee specifically

engaged as a result of an employee proceeding on
paternity leave.

(b) Before an employer engages a replacement employee
the employer shall inform that person of the tempo-
rary nature of the employment and of the rights of
the employee who is being replaced.

(c) Before an employer engages a person to replace an
employee temporarily promoted or transferred in or-
der to replace an employee exercising his rights under
Part B.—Paternity Leave of this clause, the employer
shall inform that person of the temporary nature of
the promotion or transfer and of the rights of the
employee who is being replaced.

(d) Nothing in this Part of this clause shall be construed
as requiring an employer to engage a replacement
employee.

PART C.—ADOPTION LEAVE
(1) Nature of leave
Adoption leave is unpaid leave.
(2) Definitions
For the purposes of this Part—

(a) “Employee” includes a part-time employee but does
not include an employee engaged upon casual or sea-
sonal work.

(b) “Child” means a person under the age of five years
who is placed with the employee for the purposes of
adoption, other than a child or step-child of the em-
ployee or of the spouse of the employee or a child
who has previously lived continuously with the em-
ployee for a period of six months or more.

(c) “Relative adoption” occurs where a child, as defined,
is adopted by a grandparent, brother, sister, aunt or
uncle (whether of the whole blood or half blood or
by marriage).

(d) “Primary care-giver” means a person who assumes
the principal role of providing care and attention to a
child.

(e) “Spouse” includes a de facto spouse.
(f) “Continuous service” means service under an unbro-

ken contract of employment and includes—
(i) any period of leave taken in accordance with

this clause,
(ii) any period of part-time employment worked

in accordance with the clause, or
(iii) any period of leave or absence authorised by

the employer or by the award.
(3) Eligibility
An employee, upon production to the employer, of the docu-

mentation required by subclause (4) hereof shall be entitled to
one or two periods of adoption leave, the total of which shall
not exceed 52 weeks, in the following circumstances—

(a) an unbroken period of up to three weeks at the time
of the placement of the child, which may be taken
concurrently by the employee and their spouse;

(b) an unbroken period of up to 52 weeks from the time
of its placement in order to be the primary care-given
of the child. This leave shall not extend beyond one
year after the placement of the child and shall not be
taken concurrently with adoption leave taken by the
employee’s spouse in relation to the same child ex-
cept in the case of the concurrent period of leave
provided in paragraph (a) hereof.

(c) This entitlement of up to 52 weeks shall be reduced
by—

(i) any period of leave taken pursuant to paragraph
(a) hereof; and

(ii) the aggregate of any periods of adoption leave
taken or to be taken by the employee’s spouse
and including any period of leave under para-
graph (a) hereof taken concurrently by the
spouse where the employee is to be the pri-
mary care-giver.

(d) The employee must have had at least 12 months con-
tinuous service with that employer immediately
preceding the date upon which he or she proceeds
upon such leave in either case.

(4) Certification
Before taking adoption leave the employee must produce to

the employer—
(a) (i) a statement from an adoption agency or other

appropriate body of the presumed date of
placement of the child with the employee for
adoption purposes; or

(ii) a statement from the appropriate government
authority confirming that the employee is to
have custody of the child pending application
for an adoption order.
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(b) In relation to any period to be taken under paragraph
(3)(b) hereof, a statutory declaration stating—

(i) the employee is seeking adoption leave to be-
come the primary care-giver of the child;

(ii) particulars of any period of adoption leave
sought or taken by the employee’s spouse; and

(iii) for any period of adoption leave the employee
will not engage in any conduct inconsistent
with his or her contract of employment.

(5) Notice requirements
(a) Upon receiving notice of approval for adoption pur-

poses, an employee shall notify the employer of such
approval and within two months of such approval
shall further notify the employer of the period or
periods of adoption leave the employee proposes to
take. In the case of a relative adoption the employee
shall notify as aforesaid upon deciding to take a child
into custody pending an application for an adoption
order.

(b) An employee who commences employment with an
employer after the date of approval for adoption pur-
poses shall notify the employer thereof upon
commencing employment and of the period or peri-
ods of adoption leave which the employee proposes
to take. Provided that such employee shall not be
entitled to adoption leave unless the employee has
not less than 12 months continuous service with that
employer immediately preceding the date upon which
he or she proceeds upon such leave.

(c) An employee shall, as soon as the employee is aware
of the presumed date of placement of a child for adop-
tion purposes but no later than 14 days before such
placement, give notice in writing to the employer of
such date, and of the date of the commencement of
any period of leave to be taken under paragraph (3)(a)
hereof.

(d) An employee shall, ten weeks before the proposed
date of commencing any leave to be taken under para-
graph (3)(b) hereof give notice in writing to the
employer of the date of commencing leave and the
period of leave to be taken.

(e) An employee shall not be in breach of this clause, as
a consequence of failure to give the stipulated pe-
riod of notice in accordance with paragraphs (c) and
(d) hereof if such failure is occasioned by the re-
quirement of an adoption agency to accept earlier or
later placement of a child, the death of the spouse or
other compelling circumstances.

(6) Variation of period of adoption leave
(a) Provided the maximum period of adoption leave does

not exceed the period to which the employee is enti-
tled under subclause (3) hereof—

(i) the period of leave taken under paragraph
(3)(b) hereof may be lengthened once only by
the employee giving not less than 14 days no-
tice in writing stating the period by which the
leave is to be lengthened;

(ii) the period may be further lengthened by agree-
ment between the employer and employee.

(b) The period of adoption leave taken under paragraph
(3)(b) hereof may, with the consent of the employer,
be shortened by the employee giving not less than
14 days notice in writing stating the period by which
the leave is to be shortened.

(7) Cancellation of adoption leave
(a) Adoption leave, applied for but not commenced, shall

be cancelled should the placement of the child not
proceed.

(b) Where the placement of a child for adoption pur-
poses with an employee then on adoption leave does
not proceed or continue, the employee shall notify
the employer forthwith and the employer shall nomi-
nate a time not exceeding four weeks from receipt of
notification for the employee’s resumption of work.

(8) Special leave
The employer shall grant to any employee who is seeking to

adopt a child, such unpaid leave not exceeding two days, as is
required by the employee to attend any compulsory interviews
or examinations as are necessary as part of the adoption pro-
cedure. Where paid leave is available to the employee the
employer may require the employee to take such leave in lieu
of special leave.

(9) Adoption leave and other entitlements
(a) Provided the aggregate of any leave, including leave

taken under this part of this clause, does not exceed
the period to which the employee is entitled under
subclause (3) hereof, an employee may, in lieu of or
in conjunction with adoption leave, take any annual
leave or long service leave or any part thereof to
which he or she is entitled.

(b) Paid sick leave or other paid authorised award ab-
sences (excluding annual leave or long service leave),
shall not be available to an employee during the
employee’s absence on adoption leave.

(10) Effect of adoption leave on employment
Subject to this part of this clause, notwithstanding any other

provision to the contrary, absence on adoption leave shall not
break the continuity of service of an employee but shall not be
taken into account in calculating the period of service for any
purpose of this award.

(11) Termination of employment
(a) An employee on adoption leave may terminate the

employment at any time during the period of leave
by notice given in accordance with this award.

(b) An employer shall not terminate the employment of
an employee on the ground of the employee’s appli-
cation to adopt a child or absence on adoption leave,
but otherwise the rights of an employer in relation to
termination of employment are not hereby affected.

(12) Return to work after adoption leave
(a) An employee shall confirm the intention of return-

ing to work by notice in writing to the employer given
not less than four weeks prior to the expiration of the
period of adoption leave provided by paragraph (3)(b)
hereof.

(b) An employee, upon returning to work after adoption
leave, shall be entitled to the position held immedi-
ately before proceeding on such leave or in relation
to an employee who has worked part-time under this
clause to the position held immediately before com-
mencing such part-time work.
Where such position no longer exists but there are
other positions available which the employee is quali-
fied for and is capable of performing, the employee
shall be entitled to a position as nearly comparable
in status and pay to that of the employee’s former
position.

(13) Replacement employees
(a) A replacement employee is an employee specifically

engaged as a result of an employee proceeding on
adoption leave.

(b) Before an employer engages a replacement employee
the employer shall inform that person of the tempo-
rary nature of the employment and of the rights of
the employee who is being replace.

(c) Before an employer engages a person to replace an
employee temporarily promoted or transferred in or-
der to replace an employee exercising rights under
Part C.—Adoption Leave of this clause, the employer
shall inform that person of the temporary nature of
the promotion or transfer and of the rights of the
employee who is being replaced.

(d) Nothing in this part shall be construed as requiring
an employer to engage a replacement employee.

17.—DISPUTE SETTLEMENT PROCEDURE
(1) The parties to this Agreement will endeavour to provide

effective and speedy resolution of employee difficulties and
problems. The Union recognises the right and responsibility



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 294177 W.A.I.G.

of Graceville Women’s Centre to provide uninterrupted and
efficient services to the community. The employer recognises
the rights and responsibilities of the Union to represent its
members in compliance with its rules.

(2) Where a question, dispute or difficulty arises, emphasis
shall be placed on a negotiated settlement. However, if the
negotiation process is exhausted without the dispute being re-
solved the parties may jointly or individually refer the matter
to the Western Australian Industrial Relations Commission for
assistance in resolving the dispute.

(3) The status quo (ie: the conditions applying prior to the
issue arising) will remain until the issue is resolved in accord-
ance with the procedure outlined above.

(4) Where the employer seeks to discipline an employee, or
terminate an employee the following steps shall be observed—

(a) In the event that an employee commits a misdemean-
our, the employee’s immediate supervisory or any
other staff member so authorised, may exercise the
employer’s right to reprimand the employee so that
the employee understands the nature and implica-
tions of their conduct.

(b) The first two reprimands shall take the form of warn-
ings and, if given verbally, shall be confirmed in
writing as soon as practicable after the giving of the
reprimand.

(c) Should it be necessary, for any reason, to reprimand
an employee three times in a period not exceeding
twelve months continuous service, the contract of
service shall, upon the giving of that third reprimand,
be terminable in accordance with the provisions of
this Agreement.

18.—INTRODUCTION TO CHANGE
(1) Where the employer has made a definite decision to in-

troduce major changes that are likely to have significant effects
on employees, the employer shall notify employees who may
be affected, and their Union.

(2) As soon as practicable the employer shall enter into dis-
cussions with employees on issues involved in the changes.

(3) The employer shall discuss with the Union any matters
raised in relations to the changes.

19.—INTERVIEWS
(1) An accredited representative of the Union shall be enti-

tled to enter the business premises of the employer and
interview an employee subject to the following—

(a) On arrival at the workplace the Union representative
shall seek permission to enter the premises from the
employer or its senior representative.

(b) Agreement between the Union representative and the
employer shall be sought as to where and subject to
what conditions the employee may be interviewed
or work inspected.

(2) Failing agreement on the foregoing, the following shall
apply—

On giving prior notice in writing or by telephone to the
employer or its appointed representative, or failing that
person being available, the most senior person in charge
of the establishment, an accredited representative of the
Union shall be entitled to enter the business premises of
the employer to interview an employee during the recog-
nised meal period at the place at which the meal is usually
taken, provided that this shall not be exercised without
the consent of the employer more than once in any one
week however, the employer does not have the right to
refuse the first occasion in any one week provided prior
notice has been given other than in extraordinary circum-
stances. If access has not been gained in accordance with
the provisions of this clause then the Union representa-
tive shall leave immediately upon request from the
employer or its appointed representative or senior person
in charge.

20.—INSPECTION OF RECORDS
(1) The employer bound by this industrial agreement shall

maintain a time and wages record for each employee.

(2) The entries in the time and wages records for each em-
ployee shall include—

(a) The name and address given by each employee sub-
ject to this award.

(b) The date of birth of an employee if paid as a junior
employee.

(c) The date on which each employee commenced em-
ployment with that employer.

(d) The classification and “year of employment” of the
employee and whether the employee is employed full
time, part time or casual.

(e) The commencing and finishing time of work each
day, together with any periods between those times
when the employee was not required to work.

(f) The total number of ordinary hours and the total
number of overtime hours worked each day.

(g) The wages and any allowances paid to each employee
each pay period and any deductions made therefrom.

(3) The employer must ensure that each entry in the time
and wages record is retained for not less than seven (7) years
after it is made.

(4) A representative of an organisation of employees shall
have the power to inspect the time and wages records of an
employee or former employee.

(5) The power of inspection may not be exercised for the
purpose of inspecting the time and wages records of an em-
ployee or former employee who—

(a) is not a member of the organisation; and
(b) has notified the employer in writing that the employee

or former employee does not consent to a representa-
tive of an organisation of employees having access
to those records.

(6) The power of inspection may only be exercised by a
representative of an organisation of employees authorised in
accordance with the rules of the organisation to exercise the
power.

(7) The representative is empowered to inspect any notifica-
tion that an employee or former employee does not consent to
a representative having access to time and wages records.

(8) A person who has given a notification referred to in para-
graph (b) of subclause (5) hereof may, by notice in writing to
the employer, withdraw the notification and, upon that with-
drawal, the notification ceases to be of effect.

(9) Before exercising a power of inspection the representa-
tive shall give reasonable notice of not less than 24 hours to an
employer.

(10) An employer shall endeavour to—
(a) maintain the time and wages records of employees

in such a manner that access by a representative of
an organisation to the records of employees does not
give access to records of employees who are not
members of the organisation and have notified the
employer that they do not consent to a representa-
tive of an organisation of employees having access
to the records;

(b) ensure that a representative of an organisation does
not obtain access to the records of employees who
are not members of the organisation and have noti-
fied the employer that they do not consent to a
representative of an organisation of employees hav-
ing access to the records; and

(c) ascertain whether an employee or prospective em-
ployee does not consent to a representative of an
organisation of employees having access to the time
and wages records of the employee or prospective
employee.

(11) A person shall not by threats or intimidation persuade
or attempt to persuade an employee or prospective employee
to give, or refuse to give, written notification that the employee
or prospective employee does not consent to a representative
of an organisation of employees having access to the time and
wages records of that employee or prospective employee.

(12) The employer must ensure that any notification from
an employee or former employee in accordance with this clause
shall be retained for not less than seven (7) years.
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(13) There shall be a liberty to apply to amend this clause at
any time.

(15) Any employer or organisation bound by or party to this
industrial agreement may apply to the Western Australian In-
dustrial Relations Commission at any time in relation to this
clause.

21.—POSTING OF AGREEMENT AND UNION
NOTICES

(1) A copy of this Agreement shall be exhibited by the em-
ployer on the business premises in such a place where it may
be conveniently and readily seen by each employee.

(2) The Secretary of the Union, or any other duly accredited
representative of the Union, shall be permitted to post notices
relating to union business in such a place where it may be
conveniently and readily seen by each employee.

22.—WAGES
(1) The following shall be the minimum weekly rates of

wages payable to full time employees covered by this Agree-
ment—

Base rate per week
$

(a) Qualified Cook 484.90
(b) Cook 425.00
(c) Maintenance Person 425.00
(d) Domestic 402.30
(e) Supervisor 472.00
(f) Care Worker 427.60
(g) Child Care Worker 427.60

(2) These rates shall be adjusted in accordance with National
Wage Decisions intended for general application which are
flowed on to similar classifications in the Aged and Disabled
Persons Hostels Award.

(3) The hourly rate shall be calculated by dividing the weekly
rate by 38.

23.—ADDITIONAL PAYMENTS
(1) All hours worked on Saturdays and Sundays shall be

paid at time and one half.
As of 1 August 1997, all hours worked on Sundays shall be

paid at time and three quarters.
(2) The loading on the ordinary rates of pay for an afternoon

or night shift worked in ordinary hours Monday to Friday shall
be 15%. An afternoon shift shall be one which commences
between 12.00 noon and 6.00 pm and a night shift shall be one
which commences between 6.00 pm and 4.00 am.

(3) An employee who is required to remain on call over-
night at the Centre shall not remain on call for more than ten
hours and will be paid $50.00 for the on-call period.

24.—PAYMENT OF WAGES
(1) Wages shall be paid fortnightly by cheque , direct trans-

fer or cash at the Employer’s discretion, following consultation
with the employees. In respect of transfer fees associated with
the transfer of funds from the employer’s bank to any other
bank or financial institution, such fees shall be paid by the
employer.

(2) No deduction shall be made from an employee’s wages
unless the employee has agreed to such deduction in writing,
or the deduction is authorised by this Agreement.

(3) Each employee shall be provided with a pay advice slip
on each day that wages are paid. The pay advice slip shall
detail—

(a) The rate of wages.
(b) The hours worked, including overtime.
(c) The gross wage.
(d) The net wage.
(e) Any allowances paid.
(f) Any deductions made.
(g) The composition of any annual leave payment.
(h) The composition of any termination payment.

(4) Subject to subclause (5) hereof, upon termination of
employment, the employer shall pay to the employee all

monies earned by or payable to the employee within 48 hours
of termination of employment.

(5) Subject to the provisions of this Agreement or where
deductions are allowed by law, the employer shall forward as
soon as reasonably possible all monies earned by or payable
to such employee to that employee.

25.—SUPERANNUATION
(1) The employer shall contribute to the nominated superan-

nuation fund on behalf of every employee at the percentage
required under the Superannuation Guarantee (Administration)
Act 1992 and on the employee’s ordinary time earnings as set
out in subclause (4).

(2) An employee may elect to make additional contributions
to the nominated superannuation fund. Such additional contri-
butions shall be deducted from the employee’s fortnightly pay
before the deduction of income tax. All deductions and contri-
butions for the purpose of superannuation shall be recorded
on the employee’s pay slip.

(3) The employer shall pay all contributions into the nomi-
nated superannuation fund within 28 days of the end of each
month to which the contributions relate. This shall include
periods during which the employee is in receipt of workers
compensation payments.

(4) An employee’s earnings base, upon which contributions
are calculated, shall include the employee’s base rate, over
award payments and shift and weekend penalties.

(5) The nominated superannuation fund shall be a fund ap-
proved under the Commonwealth Operational Standards for
Occupational Superannuation.

(6) Where there is a proposal to change superannuation funds,
the employer shall consult with his employees and provide all
relevant information with respect to the proposed funds. The
employer will not contribute to a superannuation fund where
the majority of employees do not agree with contributing to
that fund.

26.—NUMBER OF EMPLOYEES
This Agreement shall apply to approximately 26 employ-

ees.

27.—LIBERTY TO APPLY
Liberty to seek a variation of this Agreement shall apply

with regard to—
(1) Redundancy Payments
(2) On Call or Sleepover Allowance.

28.—PARTIES TO AGREEMENT
The following parties are bound by the terms of this Agree-

ment.
Australian Liquor, Hospitality and Miscellaneous Workers

Union of Australia, WA Branch.
The Salvation Army (WA) Property Trust.

SIGNATURE OF THE PARTIES
Helen Creed
Secretary
Australian Liquor, Hospitality and
Miscellaneous Workers Union of
Australia, WA Branch

...............signed...............
Date : 7/7/97

...............signed...............
Date : 7/7/97

The Salvation Army (W.A) Property Trust
...............signed...............
Date: _______________
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M & D VUJACIC INDUSTRIAL AGREEMENT.
No. AG 196 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters and
Plasterers Union of Workers and the Construction, Mining,
Energy, Timberyards, Sawmills and Woodworkers Union of

Australia—Western Australian Branch

and

Dragica & Marko Vujacic trading as M & D Vujacic
Plastering Contractors.

No. AG 196 of 1997.

M & D Vujacic Industrial Agreement.

COMMISSIONER P.E. SCOTT.

7 October 1997.

Order.
HAVING heard Mr G Giffard on behalf of the Applicant and
there being no appearance on behalf of the Respondent, and
by consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

THAT the M & D Vujacic Industrial Agreement in the
terms of the following schedule be registered on the 19th
day of September 1997.

(Sgd.) P.E. SCOTT,
[L.S.] Commissioner.

 WAGE AGREEMENT

Schedule.

1.—TITLE
This Agreement will be known as the M & D Vujacic Indus-

trial Agreement.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Area and Parties Bound
4. Application
5. Duration
6. Dispute Settlement Procedure
7. Single Enterprise
8. Relationship with Awards
9. Enterprise Agreement

10. Wage Increase
11. Site Allowance
12. Industry Standards
13. Clothing and Footwear
14. Training Allowance, Training Leave, Recognition of

Prior Learning
15. Seniority
16. Sick Leave
17. Pyramid Sub-Contracting
18. Fares and Travelling
19. Drug and Alcohol, Safety and Rehabilitation

Program
20. No Extra Claims

Appendix A—Wage Rates
Appendix B—Drug and Alcohol, Safety and Reha-
bilitation Program
Appendix C—Site Allowance

3.—AREA AND PARTIES BOUND
This is an Agreement between The Western Australian Build-

er’s Labourers, Painters, & Plasterers Union of Workers and
the Construction, Mining, Energy, Timberyards, Sawmills and
Woodworkers Union of Australia—Western Australian Branch
(hereinafter referred to as the “Unions”) and Dragica & Marko
Vujacic trading as M & D Vujacic Plastering Contractors (here-
inafter referred to as the “Company”) in the State of Western
Australia.

4.—APPLICATION
This Agreement shall be binding upon the Company, the

Unions, its officers and members, and any person eligible to
be members of the Unions employed by the Company on work
covered by the terms of the Building Trades (Construction)
Award 1987, No. 14 of 1978 (the “Award”). There are ap-
proximately 2 employees covered by this agreement.

5.—DURATION
This Agreement shall commence from the first pay period

on or after the 1st of August 1997 and shall continue in effect
until 31 October 1999.

The parties agree to commence discussion on the terms and
conditions of any future agreement three calendar months prior
to the expiration of this Agreement.

6.—DISPUTE SETTLEMENT PROCEDURE
In relation to any questions, disputes or difficulties arising

out of the operation of this Agreement the dispute settlement
procedure that shall apply shall be in the same terms as that
outlined in Clause 46 Settlement of Disputes of the Award.

7.—SINGLE ENTERPRISE
It is agreed that this Agreement applies in respect of a single

enterprise as defined in Clause 41A(2) of the WA Industrial
Relations Act 1979, as amended (the “Act”).

8.—RELATIONSHIP WITH AWARDS
This Agreement shall be read wholly in conjunction with

the Award. Where this Agreement is silent on rates of pay and
other matters pertaining to the employment relationship, the
Award shall apply. Where there is conflict between the rates
of pay, conditions, allowances and other matters in this Agree-
ment and the Awards the higher rate shall apply.

9.—ENTERPRISE AGREEMENT
It is agreed that in the event of the Unions and the Company

agreeing on the terms of a comprehensive enterprise agree-
ment, this Agreement may be terminated in accordance with
the requirements of the Act.

10.—WAGE INCREASE
This Agreement provides for increases in the hourly rate

resulting in the wage rates in the Appendix A—Wage Rates.

11.—SITE ALLOWANCE
This Agreement provides for site allowances as per Appen-

dix C—Site Allowance.

12.—INDUSTRY STANDARDS
1. Redundancy
It is a term of this Agreement that the Company will imme-

diately increase its payments to $45 per week per employee
into the Western Australian Construction Industry Redundancy
Fund and then will increase this to $50 per week per employee
on 1 August 1998.

2. Superannuation
The Company will increase its level of payment into the

Construction + Building Unions Superannuation Scheme to
$60 per week per employee as of 1 August 1997.

3. Apprentice Rates
The Company agrees to maintain a ratio of no more than

four tradespeople to one apprentice employed.

13.—CLOTHING AND FOOTWEAR
1. The following items will be supplied to each employee by

the Company, upon the completion of five working days.
(a) 1 pair safety boots, and will be replaced on a fair

wear and tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each employee employed during

the period 1 April to 31 October. (One issued per
year)

2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to fit
over safety helmets.
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14.—TRAINING ALLOWANCE, TRAINING LEAVE,
RECOGNITION OF PRIOR LEARNING

1. A training allowance of $12.00 per week per worker shall
be paid by the employer to the Union Education and Training
Fund.

2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calender year pro-
rata to attend courses conducted or approved by the NBCITC.
The employers approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer’s operations. The onus shall
rest with the employer to demonstrate an inability to grant
leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other
than—

course fees
course books and materials
payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.

3. The employer will actively encourage employees to seek
formal recognition of their skills (recognition of prior learn-
ing), and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen’s Rights Cer-
tificates.

15.—SENIORITY
1. The parties agree the continuity of employment is desir-

able wherever possible, and that where it is not possible,
employees will be retrenched in order of seniority.

2. When applying the “first on last off” principle it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a state basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where the employee’s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
6—Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements with
the Company.

16.—SICK LEAVE
For sick leave accrued after the date of signing this agree-

ment the following will apply—
(a) The Company’s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination.

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is
re-engaged within a period of six months, the un-
paid balance of sick leave shall continue from the
date of re-engagement.

17.—PYRAMID SUB-CONTRACTING
1. “Pyramid Sub-Contracting” is defined as the practice of a

sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-con-
tractor.

2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the contract
and intends to engage a specialist sub-contractor to perform
that work, that section may be re-let to a specialist sub-con-
tractor.

3. Further provided that when a sub-contract is let for labour
and material, a labour-only sub-contract may be let by the sub-
contractor, but it is unacceptable as a principle for further
labour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner operator.

5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the par-
ties shall discuss and determine the issue in accordance with
the agreement dispute resolution procedure. In any event of a
disagreement, the matter shall be negotiated further between
the parties or referred to the Western Australian Industrial
Relations Commission. Whilst these procedures are undertaken
no industrial action shall occur.

18.—FARES AND TRAVELLING
In addition to Clause 12A of the award a travel payment

shall be made in the form of a daily payment (on days worked)
of $6.15 per day per employee.

19.—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix B—Drug
and Alcohol, Safety and Rehabilitation Program.

20.—NO EXTRA CLAIMS
The Union will make no further claims on the Company

over conditions set out in this Agreement for the life of the
Agreement. However the Union reserves the right to raise the
unforseen matters. The Company agrees to insure the employ-
ees for sickness and accident cover. The terms of the policy
will be agreed to between the Company and the Union.

Signed for and on behalf of—
The Unions: BLPPU Signed      Common Seal

Date: 13/8/97
Signed
WITNESS

CMETU Signed      Common Seal
Date: 13/8/97
Signed
WITNESS

The Company M + D VUJACIC
PLASTERING
CONTRACTOR
Date: 13/8/97
MARKO VUJACIC
PRINT NAME
Signed
WITNESS

APPENDIX A—WAGE RATES
Date of 1 August 1 February 1 August 1 February 1 August
Signing 1997 1998 1998 1999 1999
Hourly Hourly Hourly Hourly Hourly Hourly
Rate Rate Rate Rate Rate Rate

$ $ $ $ $ $
Labourer Group 1 15.11 15.56 16.01 16.47 16.92 17.15
Labourer Group 2 14.59 15.03 15.47 15.90 16.34 16.56
Labourer Group 3 14.20 14.63 15.05 15.48 15.90 16.12
Plasterer, Fixer 15.70 16.17 16.64 17.11 17.58 17.82
Painter, Glazier 15.35 15.81 16.27 16.73 17.19 17.42
Signwriter 15.68 16.15 16.62 17.09 17.56 17.80
Carpenter 15.80 16.27 16.75 17.22 17.70 17.93
Bricklayer 15.64 16.11 16.58 17.05 17.52 17.75
Refractory Bricklayer 17.96 18.50 19.04 19.58 20.12 20.38
Stonemason 15.80 16.27 16.75 17.22 17.70 17.93
Rooftiler 15.52 15.99 16.45 16.92 17.38 17.62
Marker/Setter Out 16.26 16.75 17.24 17.72 18.21 18.46
Special Class T 16.47 16.96 17.46 17.95 18.45 18.69

APPRENTICE RATES
Date of 1 August 1 February 1 August 1 February 1 August
Signing 1997 1998 1998 1999 1999
Hourly Hourly Hourly Hourly Hourly Hourly
Rate Rate Rate Rate Rate Rate

$ $ $ $ $ $
Plasterer, Fixer
Yr 1 6.59 6.79 6.99 7.18 7.38 7.48
Yr 2 (1/3) 8.64 8.90 9.16 9.42 9.68 9.81
Yr 3 (2/3) 11.78 12.13 12.49 12.84 13.19 13.37
Yr 4 (3/3/) 13.82 14.23 14.65 15.06 15.48 15.69

Painter, Glazier
Yr 1 (.5/3/5) 6.45 6.64 6.84 7.03 7.22 7.32
Yr 2 (1/3), 1.5/3.5) 8.44 8.70 8.95 9.20 9.45 9.58
Yr 3 (2/3), 2.5/3.5) 11.51 11.86 12.20 12.55 12.89 13.06
Yr 4 (3/3), 3.5/3.5) 13.51 13.92 14.32 14.73 15.13 15.33

Signwriter
Yr 1 (.5/3/5) 6.59 6.79 6.99 7.18 7.38 7.48
Yr 2 (1/3, 1.5/3.5) 8.62 8.88 9.14 9.40 9.65 9.78
Yr 3 (2/3, 2.5/3.5) 11.76 12.11 12.47 12.82 13.17 13.35
Yr 4 (3/3, 3.5/3.5) 13.80 14.21 14.63 15.04 15.46 15.66
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Date of 1 August 1 February 1 August 1 February 1 August
Signing 1997 1998 1998 1999 1999
Hourly Hourly Hourly Hourly Hourly Hourly
Rate Rate Rate Rate Rate Rate

$ $ $ $ $ $
Carpenter
Yr 1 6.64 6.84 7.04 7.24 7.44 7.54
Yr 2 (1/3) 8.69 8.95 9.21 9.47 9.73 9.86
Yr 3 (2/3) 11.85 12.21 12.56 12.92 13.27 13.45
Yr 4 (3/3) 13.90 14.32 14.73 15.15 15.57 15.78

Bricklayer
Yr 1 6.57 6.77 6.96 7.16 7.36 7.46
Yr 2 (1/3) 8.60 8.86 9.12 9.37 9.63 9.76
Yr 3 (2/3) 11.73 12.08 12.43 12.79 13.14 13.31
Yr 4 (3/3) 13.76 14.17 14.59 15.00 15.41 15.62

Stonemason
Yr 1 6.64 6.84 7.04 7.24 7.44 7.54
Yr 2 (1/3) 8.69 8.95 9.21 9.47 9.73 9.86
Yr 3 (2/3) 11.85 12.21 12.56 12.92 13.27 13.45
Yr 4 (3/3) 13.90 14.32 14.73 15.15 15.57 15.78

Rooftiler
6 months 8.85 9.12 9.38 9.65 9.91 10.04
2nd 6 months 9.73 10.02 10.31 10.61 10.90 11.04
Yr 2 11.37 11.71 12.05 12.39 12.73 12.90
Yr 3 13.34 13.74 14.14 14.54 14.94 15.14

APPENDIX B—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

1. PRINCIPLE

People dangerously affected by alcohol, and/or drugs are a
safety hazard to themselves and all other persons in the
workplace.

2. FOCUS

• Site safety and the involvement of the site safety com-
mittee

• Peer intervention and support

• Rehabilitation

3. WORKPLACE POLICY

(a) A person who is dangerously affected by drugs or
alcohol will not be allowed to work until that person
can work in a safe manner.

(b) The decision on a persons ability to work in a safe
manner will be made by the safety committee, or on
projects with no safety committee, by a body of at
least equal numbers of employee/employer repre-
sentatives.

(c) There will be no payment of lost time to a person
unable to work in a safe manner.

(d) If this happens 3 times the worker shall be given a
written warning and made aware of the availability
of treatment/counselling. If the worker refuses help
he/she may be transferred/dismissed the next time
he/she is dangerously affected.

(e) For the purposes of disciplinary action a warning shall
be effective for a period of 12 months from the date
of issue.

(f) A worker having problems with alcohol and or other
drugs—

• Will not be sacked if he/she is willing to get
help.

• Must undertake and continue with the recom-
mended treatment to maintain the protection
of this program.

• Will be entitled to sick leave or leave without
pay while attending treatment.

4. IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will—
(a) Clearly state its endorsement of the BTG Drug and

Alcohol program and comply with it.
(b) Provide access at an agreed time and venue for a

representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.

(c) Authorise the attendance of appropriate company per-
sonnel eg. Safety delegate/officer, safety committee
members, union delegate, consultative committee
members(s) at the two hour BTG Drug and Safety in
the Workplace training course.

APPENDIX C—SITE ALLOWANCE
1. This agreement is between the parties to this agreement

and shall apply to construction work undertaken by principal
contractors who are engaged in the commercial/industrial sec-
tor of the building industry in the state of Western Australia
within a 50km radius of the Perth General Post Office.

2. This agreement provides for a site allowance to be paid to
employees engaged on particular building projects, and for
such site allowance to be paid in addition to the wage rates
and allowances prescribed by the award as well as any indus-
trial or certified agreements made in conjunction with the award
which does not prescribe a site allowance.

3. The site allowance payable under this agreement is to be
paid at a flat rate per hour for all hours worked to compensate
for all special factors/disabilities on the project and in lieu of
all award special rates, with the exception of rates relating to
the lifting of heavy blocks, cleaning down brickwork and the
use of explosive powered tools which will be payable to an
employee when he/she encounters that particular disability.

4. Site Allowance Formula
At the commencement of a project the particular site allow-

ance to apply shall be determined in accordance with the
following formula—

4.1 Projects Located Within Perth C.B.D. (as defined)
New Work

Project Contractual Value Site Allowance
Up to $500,000 NIL
Above $500,000 to $2.1m $1.80
Above $2.1 m to $4.4m $2.15
Over $4.4m $2.75

Renovations, Restorations
and/or Refurbishment Work

Project Contractual Value Site Allowance
Up to $500,000 NIL
Above $500, 000 to $2.1m $1.60
Above $2.1 m to $4.4m $1.80
Over $4.4m $2.35

4.2 Projects Located Within West Perth (as defined)
New Work

Project Contractual Value Site Allowance
Up to $500,000 NIL
Above $500,000 to $2.1m $1.60
Above $2.1 m to $4.4m $1.80
Over $4.4m $2.35

Renovations, Restorations
and/or Refurbishment Work

Project Contractual Value Site Allowance
Up to $500,000 NIL
Above $500,000 to $2.1m $1.50
Above $ 2.1 m to $4.4m $1.70
Over $4.4m $1.95

The site allowance on projects which are a combination of
new and renovation work shall be governed by the majority of
work involved. For example, where the majority of work is
new work, then the site allowance appropriate to new work
shall be paid for all employees on the project.

4.3 Projects within 50 km radius of Perth G.P.O.
but not including the C.B.D. or West Perth (as defined)

Project Contractual Value Site Allowance
Up to $1m NIL
Above $1m to $2.1m $1.20
Above $2.1m to 5.8m $1.50
Above $5.8m to $11.6m $1.75
Above $11.6m to $23.6m $1.95
Above $23.6m to $58.6m $2.25
Over $58.6m $2.45

“C.B.D.”— Central Business District shall mean the area
bounded by the Swan River South, Swan River East to Nile
Street running into Wittenoom Street, Hill Street to Royal
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Street, Royal Street to Lord Street, Lord Street to Newcastle
Street, along Newcastle Street to the Freeway, the Freeway
South to the Perth Fremantle railway line, along the Perth-
Fremantle railway line to Dyer Street, Dyer Street through to
Havelock Street, Havelock Street to Kings Park Road, Kings
Park Road to Fraser Avenue, Fraser Avenue projected through
to the Swan River.

“West Perth”— shall mean the area contained within the
boundaries formed by Thomas Street, Kings Park Road,
Havelock Street, Dyer Street and the Perth-Fremantle railway
line back to Thomas Street.

Boundary roads: If a road borders between two regions in
which site allowances are to be paid as per this agreement, the
parties confirm that one side of such a boundary road will be
deemed to fall in one region and the other side of the boundary
road will be deemed to fall in the other region. For example,
the eastern side of Havelock Street will be in the “CBD” and
the western side of Havelock Street shall be in “West Perth”.

“Project Contractual Value”— shall be deemed to mean
the value of all tendered work which falls under the scope of
the principal contractor’s contract.

5. The site/project allowance and project contractual value
detailed in this agreement shall be adjusted on 1 October each
year by the total C.P.I. movements for Perth during the pre-
ceding four quarters ending 30 June and accordingly, the site
allowance amounts shall be adjusted up or down to the nearest
five cents.

6. Project contractual values shall be subject to review at
any renewal of this agreement, but in any event shall not be
adjusted by a percentage less than the total CPI movements
for Perth during the preceding four quarters ending 30 June.
Such adjustment being to the nearest $10,000.

7. The agreed site allowance once set pursuant to this agree-
ment shall be recorded in a site agreement to which the
applicable principal contractor and the Union will be signato-
ries. The level of allowance once nominated at the
commencement of the project will continue without change
until completion of the project.

8. It is acknowledged that on certain projects a site agree-
ment may be entered into between the principal contactor and
the building trades group of unions for that project that may
include matters regularly addressed within the industry, such
as, but not limited to, the following—

— Disputes Procedures
— Occupational Health and Safety Procedures
— Demarcation Procedures
— First Aid Provisions and On-Site Amenities

and the unions will not unreasonably refuse to continue to dis-
cuss such matters if raised by the principal contractor.

9. This agreement does not apply to resource development
projects or civil and engineering projects.

10. Where a dispute arises as to the application of the terms
of this agreement, if the issue cannot be resolved in discus-
sions between the parties, it is agreed that the matter will be
referred to the appropriate industrial tribunal for resolution
without recourse to industrial action.

11. It is a term of this agreement that all site allowance agree-
ments entered into prior to this date will be honoured by all
parties and will continue to apply for the life of the particular
project.

12. Where because of a condition of contract the principal
contractor is required not to allow for a site allowance, before
final application of this agreement, discussions will be held
between the parties with a view to resolving any problems
that may arise as a result of this situation.

13. This agreement shall only apply to building contracts
entered into on or after 1 October, 1995.

MILLS SIGN & PAINTING SERVICE ENTERPRISE
BARGAINING AGREEMENT.

No. AG 142 of 1996.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters and
Plasterers Union of Workers

and

Whymark Nominees Pty Ltd t/a Mills Sign & Painting
Service.

No. AG 142 of 1996.

Mills Sign & Painting Service Enterprise Bargaining
Agreement.

3 October 1997.

Order.
WHEREAS an application was lodged in the Commission
pursuant to section 41 of the Industrial Relations Act 1979;

AND WHEREAS the Commission adjourned the applica-
tion on the understanding that the applicant would advise the
Commission when it wanted the proceed with the application;

AND WHEREAS the applicant was subsequently advised
that an order striking out the matter for want of prosecution
would issue unless the applicant contacted the Commission
within a specified period of time;

AND WHEREAS that period of time has lapsed and the
Commission has not heard from the applicant;

AND HAVING HEARD Mr G. Giffard on behalf of the
applicant and there being no appearance on behalf of the re-
spondent;

NOW THEREFORE, I the undersigned, pursuant to the
powers conferred on me under the Industrial Relations Act
1979, hereby order—

THAT the application be struck out for want of pros-
ecution.

(Sgd.) A.R. BEECH,
[L.S.] Commissioner.

PEEL HEALTH CAMPUS (HSOA) ENTERPRISE
AGREEMENT 1997.
No. AG 227 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Health Solutions (WA) Pty Ltd

and

Hospital Salaried Officers Association of Western Australia
(Union of Workers).

No. AG 227 of 1997.

17 October 1997.

Order.

REGISTRATION OF AN INDUSTRIAL AGREEMENT
No. AG 227 OF 1997

HAVING heard Mr I. Oakley on behalf of the first named
party and Mr C. Panizza on behalf of the second named party;
and

WHEREAS an agreement has been presented to the Com-
mission for registration as an Industrial Agreement; and

WHEREAS the Commission is satisfied that the aforemen-
tioned agreement complies with s.41A, s.49A and s.49B of
the Industrial Relations Act, 1979;
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NOW THEREFORE the Commission, pursuant to the pow-
ers conferred on it under the Industrial Relations Act, 1979,
hereby orders—

THAT the agreement titled the Peel Health Campus
(HSOA) Enterprise Agreement 1997, filed in the Com-
mission on 10 September 1997, signed by me for
identification, be and is hereby registered as an Industrial
Agreement.

(Sgd.) C.B. PARKS,
[L.S.] Commissioner.

AGREEMENT

1.—TITLE
This agreement shall be known as the Peel Health

Campus (HSOA) Enterprise Agreement 1997 (“the Agree-
ment”).

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Parties
4. Area and Scope
5. Term
6. Replacement
7. Relationship to Award
8. Purpose of Agreement
9. Definitions

10. Family Leave
11. Parental and Adoption Leave
12. Bereavement Leave
13. Long Service Leave
14. Redundancy
15. Salaries
16. Superannuation
17. Transitional Provisions
18. Dispute Settlement
19. Number of Employees
20. Signatories

3.—PARTIES
The parties to this agreement shall be Health Solutions (WA)

Pty Ltd (“the employer”) and the Hospital Salaried Officers’
Association of Western Australia (Union of Workers) (“the
union”).

4.—AREA AND SCOPE
This agreement shall apply to all employees eligible for

membership of the union and employed in the classifications
contained in clause 15—Salaries by the employer at the Peel
Health Campus.

5.—TERM
The term of this agreement shall be for the period on and

from the date of registration until 30 June 1998.

6.—REPLACEMENT
(1) Notwithstanding the provisions of Clause 5, this agree-

ment shall continue to operate until it is replaced by a new
Agreement.

(2) Provided that the parties may at any time agree to vary
or cancel the Agreement in accordance with the provisions of
the Industrial Relations Act 1979.

(3) Renegotiation of this Agreement is to commence no later
than 1 March 1998 with the objective being to have a further
agreement finalised by the expiry of the term of this Agree-
ment.

7.—RELATIONSHIP TO AWARD
(1) This Agreement shall be read and interpreted in conjunc-

tion with the Hospital Salaried Officers’ (Private Hospitals)
Award 1980 (“the award”). Where there is inconsistency be-
tween this Agreement and the Award, this Agreement shall
prevail to the extent of any inconsistency.

(2) It is agreed that nothing in this agreement prejudices any
right the Union may have to pursue an Award to cover em-
ployees of the employer covered by this agreement based on

the award conditions which applied at Peel Health Service
immediately prior to 1 September 1997.

8.—PURPOSE OF AGREEMENT
The purpose of this Agreement is to set out the terms and

conditions of employment to apply to clerical and administra-
tive staff employed by the Peel Health Campus as well as to
identify transferring arrangements for certain employees of
the Mandurah or Pinjarra Hospitals resigning their employ-
ment to join the Peel Health Campus.

9.—DEFINITIONS
“Transferring employee” is a former permanent employee

who resigns their employment with Mandurah or Pinjarra
Hospitals to accept an offer of employment from the employer
effective from 1 September 1997.

10.—FAMILY LEAVE
(1) This clause operates in conjunction with Clause 17—

Sick Leave of the Award.
Use of Sick Leave
(2) An employee with responsibilities in relation to either

members of their immediate family or members of their house-
hold who need their care and support shall be entitled to use,
in accordance with this clause, any sick leave entitlement at
accrual for absences to provide care and support for such per-
sons when they are ill. Provided that the employee must have
accrued sufficient sick leave entitlement for them to have ac-
cess to a minimum of ten days for their own illness or injury in
their current year of employment.

(3) The employee shall, if required, establish by production
of a medical certificate or statutory declaration, the illness of
the person concerned.

(4) The entitlement to use sick leave in accordance with this
clause is subject to—

(a) the employee being responsible for the care of the
person concerned; and

(b) the person concerned being either—
(i) a member of the employee’s immediate fam-

ily; or
(ii) a member of the employee’s household.

(5) The term “immediate family” includes—
(a) a spouse (including a former spouse, a de facto spouse

and a former de facto spouse) of the employee; and
(b) a child (including an adopted child, a step child or

an ex nuptial child), parent, grandparent, grandchild
or sibling of an employee or spouse of the employee.

(6) The employee shall, wherever practicable, give the em-
ployer notice prior to the absence of the intention to take leave,
the name of the person requiring care and their relationship to
the employee, the reasons for taking such leave and the esti-
mated length of absence. If it is not practicable for the employee
to give prior notice of absence, the employee shall notify the
employer by telephone of such absence at the first opportunity
on the day of absence.

Unpaid Leave for Family Purpose
(7) An employee may elect, with the consent of the Hospi-

tal, to take unpaid leave for the purpose of providing care to a
family member who is ill.

(8) Annual Leave
(a) Not withstanding the provision of this clause, an em-

ployee may elect, with the consent of the employer,
to take annual leave in single day periods not ex-
ceeding five days in any calendar year at a time or
times agreed between them.

(b) The employer may agree to defer payment of the an-
nual leave loading in respect of such leave, until at
least 5 consecutive annual leave days are taken.

(7) Make-up Time
An employee may elect, with the consent of their employer,

to work “make-up time” under which the employee takes time
off during ordinary hours, and works those hours at a later
time, during the spread of ordinary hours provided in the Award.
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(8) Grievance Procedures
In the event of a dispute arising in connection with any part

of this clause, such a dispute shall be processed in accordance
with the dispute settling provisions of this Agreement.

11.—PARENTAL AND ADOPTION LEAVE
Interpretation

(1) In this Clause—
“adoption”, in relation to a child, is a reference to a

child who—
(a) is not the natural child or the step-child of the

employee or the employee’s spouse;
(b) is less than 5 years of age; and
(c) has not lived continuously with the employee

for 6 months or longer;
“continuous service” means service under an unbro-

ken contract of employment and includes—
(a) any period of parental leave; and
(b) any period of leave or absence authorised by

the employer or this agreement, an employ-
ee’s contract of employment or the Minimum
Conditions of Employment Act, 1993;

“expected date of birth” means the day certified by a
medical practitioner to be the day on which the medical
practitioner expects the employee or the employee’s
spouse, as the case may be, to give birth to a child;

“parental leave” means leave provided for by this
clause;

“spouse” includes a de facto spouse.
Entitlement to parental leave

(2) (a) Subject to the provisions of this clause, an employee,
other than a casual employee, is entitled to take up to 52 con-
secutive weeks of unpaid leave in respect of—

(i) the birth of a child to the employee or the employ-
ee’s spouse; or

(ii) the placement of a child with the employee with a
view to the adoption of the child by the employee.

(b) An employee is not entitled to take parental leave unless
he or she—

(i) has, before the expected date of birth or placement,
completed at least 12 months’ continuous service with
the employer; and

(ii) has given the employer at least 1 0 weeks’ written
notice of his or her intention to take the leave.

Provided that an employee shall not be in breach of these
notice requirements where failure to give such notice results
from confinement or adoption occurring earlier than the ex-
pected date.

(c) An employee is not entitled to take parental leave at the
same time as the employee’s spouse but this paragraph does
not apply to one week’s parental leave—

(i) taken by the male parent immediately after the birth
of the child; or

(ii) taken by the employee and the employee’s spouse
immediately after a child has been placed with them
with a view to their adoption of the child.

(d) The entitlement to parental leave is reduced by any pe-
riod of parental leave taken by the employee’s spouse in relation
to the same child, except the period of one week’s leave re-
ferred to in sub-clause (c).
Maternity leave to start 6 weeks before birth

(3) A female employee who has given notice of her inten-
tion to take parental leave, other than for an adoption, is to
start the leave 6 weeks before the expected date of birth unless
in respect of any period closer to the expected date of birth a
medical practitioner has certified that the employee is fit to
work.
Medical certificate

(4) An employee who has given notice of his or her inten-
tion to take parental leave, other than for adoption, is to provide
to the employer a certificate from a medical practitioner stat-
ing that the employee or the employee’s spouse, as the case
may be, is pregnant and the expected date of birth.

Notice of spouse’s parental leave
(5) (a) An employee who has given notice of his or her in-

tention to take parental leave or who is actually taking parental
leave is to notify the employer of particulars of any period of
parental leave taken or to be taken by the employee’s spouse
in relation to the same child.

(b) Any notice given under sub-clause (a) is to be supported
by a statement of information to the satisfaction of the em-
ployer or a statutory declaration by the employee as to the
truth of the particulars notified.
Notice of parental leave details

(6) (a) An employee who has given notice of his or her in-
tention to take parental leave is to give the employer not less
than four weeks written notice of the dates on which the em-
ployee wishes to start and finish the leave.

(b) The period of leave may be varied, by the employee giv-
ing not less than 14 days notice in writing, unless a lesser
period is agreed, provided that the period may be lengthened
once only, save with the agreement of the employer.

(c) An employee shall confirm his/her intention of returning
to work by notice in writing to the employer given not less
than 14 days prior to the expiration of the period of parental
leave.
Cancellation of maternity leave

(7) (a) Maternity leave, applied for but not commenced, shall
be cancelled when the pregnancy of an employee terminates
other than by the birth of a living child.

(b) Where the pregnancy of an employee then on maternity
leave terminates other than by the birth of a living child, it
shall be the right of the employee to resume work at a time
nominated by the employer which shall not exceed four weeks
from the date of notice in writing by the employee to the em-
ployer that she desires to resume work.
Special parental leave and sick leave

(8) (a) Where the pregnancy of an employee not then on
parental leave terminates after 28 weeks other than by the birth
of a living child then—

(i) she shall be entitled to such period of unpaid leave
(to be known as special parental leave) as a duly quali-
fied medical practitioner certifies as necessary before
her return to work, or

(ii) for illness other than the normal consequences of
confinement she shall be entitled, either in lieu of or
in addition to special parental leave, to such paid sick
leave as to which she is then entitled and which a
duly qualified medical practitioner certifies as nec-
essary before her return to work.

(b) Where an employee not then on parental leave suffers
illness related to her pregnancy, she may take such paid sick
leave as to which she is then entitled and such further unpaid
leave (to be known as special parental leave) as a duly quali-
fied medical practitioner certifies as necessary before her return
to work, provided that the aggregate of paid sick leave, spe-
cial parental leave and parental leave shall not exceed 52 weeks.

(c) For the purposes of this clause, parental leave shall in-
clude special parental leave.
Transfer to a Safe Job:

(9) Where in the opinion of a duly qualified medical practi-
tioner, illness or risks arising out of the pregnancy or hazards
connected with the work assigned to the employee make it
inadvisable for the employee to continue at her present work,
the employee shall, if the employer deems is practicable, be
transferred to a safe job at the rate and on the conditions at-
taching to that job until the commencement of parental leave.

If the transfer to a safe job is not practicable, the employee
may, or the employer may require the employee to, take leave
for such period as is certified necessary by a duly qualified
medical practitioner. Such leave shall be treated as parental
leave for the purposes of this clause.
Return to work after parental leave

(10) (a) On finishing parental leave for any reason, an em-
ployee is, subject to sub- clause (c), entitled to the position he
or she held immediately before starting parental leave.
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(b) If the position referred to in sub-clause (a) is not avail-
able, the employee, is entitled to an available position—

(i) for which the employee is qualified; and
(ii) that the employee is capable of performing,

most comparable in status and pay to that of his or her former
position.

(c) Where, immediately before starting parental leave, an
employee was acting in, or performing on a temporary basis
the duties of, the position referred to in sub-clause (a), that
paragraph applies only in respect of the position held by the
employee immediately before taking the acting or temporary
position.
Effect of parental leave on employment

(11) Notwithstanding any Award or other provision to the
contrary, absence on parental leave shall not break the conti-
nuity of service of an employee but shall not be taken into
account in calculating the period of service for any purpose of
the Agreement.
Parental Leave and Other Leave Entitlements:

(12)  Subject to subclauses (2) (c) and (d), provided the ag-
gregate of leave including leave taken pursuant to this clause
does not exceed 52 weeks—

(a) An employee may, in lieu of or in conjunction with
parental leave, take any annual leave or long service
leave or any part thereof to which she is then enti-
tled.

(b) Subject to the provision of subclause (8) hereof, paid
sick leave or other paid authorised award absences
(excluding annual leave or long service leave), shall
not be available to a worker during her absence on
parental leave.

Effect of Parental Leave on Accrued Days Off
(13) (a) Where an employee proceeds on parental leave there

shall be no accrual towards an Accrued Day(s) Off as pre-
scribed in sub-clauses (1) and (2) of Clause 12—Hours of the
Award.

(b) When an employee proceeds on parental leave the em-
ployer may pay the employee the amount of hours accrued
towards an Accrued Day(s) Off as prescribed in sub-clauses
(1) and (2) of Clause 12—Hours of the Award.
Termination of Employment:

(14) (a) An employee on parental leave may terminate her
employment at any time during the period of leave by notice
given in accordance with this agreement.

(b) An employer shall not terminate the employment of an
employee on the ground of her pregnancy or of his or her ab-
sence on parental leave, but otherwise the rights of an employer
in relation to termination of employment are not hereby af-
fected.
Replacement Workers:

(15) (a) A replacement worker is a worker specifically en-
gaged as a result of a worker proceeding on parental leave.

(b) Before an employer engages a replacement worker un-
der this subclause, the employer shall inform that person of
the temporary nature of the employment and of the rights of
the worker who is being replaced.

(c) Before an employer engages a person to replace a worker
temporarily promoted or transferred in order to replace a worker
exercising her rights under this clause, the employer shall in-
form that person of the temporary nature of the promotion or
transfer and of the rights of the worker who is being replaced.

(d) Provided that nothing in this subclause shall be construed
as requiring an employer to engage a replacement worker.

(e) A replacement worker shall not be entitled to any of the
rights conferred by this clause except where her employment
continues beyond the twelve months’ qualifying period.

12.—BEREAVEMENT LEAVE
(1) An employee shall, upon the death of a spouse or de

facto spouse, child or step-child, parent or parent in law, brother,
sister, or any other person who immediately before that per-
son’s death lived with the employee as a member of the
employee’s family, be entitled to bereavement leave, without
loss of ordinary time earnings, of up to two (2) days for each
occasion required.

(2) Employees may access annual leave and accrued long
service leave for the purpose of bereavement in addition to the
entitlement under subclause (1) above.

(3) Proof of such death shall be furnished by the employee
to the satisfaction of the employer if he/she so requests.

(4) Provided that this clause does not have operation where
the period of entitlement to leave under it coincides with any
other period of leave.

13.—LONG SERVICE LEAVE

The long service leave provisions published in Volume 76
of the Western Australian Gazette at pages 1—4 shall apply to
employees covered by this agreement provided that—

(1) an employee may, by agreement with the employer,
take pro rata long service leave provided that the em-
ployee has completed at least ten years service
immediately prior to taking this leave.

(2) At the request of the employee and with the agree-
ment of the employer, an employee faced with
pressing personal needs, may be paid in lieu of tak-
ing a portion of long service leave.

14.—REDUNDANCY
The employer acknowledges the right of the Union to nego-

tiate a separate and specific agreement prior to any redundancies
occurring.

15.—SALARIES
(1) The minimum rate of salaries to be paid to employees

covered by this Agreement shall be as set out hereunder.
(2) Minimum Salaries—

Level $ per annum
Level 1
under 17 years of age 11,654
17 years of age 13,609
18 years of age 15,886
19 years of age 18,387
20 years of age 20,649
1st year of full-time 22,682
equivalent adult service
2nd year of full-time 23,382
quivalent adult service
3rd year of full-time 24,078
equivalent adult service
4th year of full-time 24,772
equivalent adult service
Level 2 25,469

26,167
26,969
27,524
28,343

Level 3 29,311
30,064
30,856
32,118

Level 4 32,779
33,770
34,788
36,235

Level 5 36,989
38,025
39,090
40,187

Level 6 42,299
43,867
46,095

Level 7 47,287
48,797
50,362
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Level $ per annum
Level 8 52,648

54,522
Level 9 57,358

59,331
Level 10 61,491

64,966
Level 11 67,741

70,563
Level 12 74,432

77,047
80,028

(3) Salaries—Specific Callings and Other Professionals
Employees who are employed in the calling of Medical Sci-

entist, Medical Imaging Technologist, Scientific Officer,
Dietician, Occupational Therapist, Social Worker, Speech Pa-
thologist, Physiotherapist, or any other professional calling as
agreed between the Union and the employer, shall be entitled
to annual salaries as follows.

Level $ per annum
Level 3/5 29,311

30,856
32,779
34,788
38,025
40,187

Employees at Level 6 and above shall be paid at not less
than the rate applying for each classification as provided in
sub-clause (2) above.

(4) The employer shall be responsible for determining the
relevant classification and grading of employees having re-
gard to the duties and responsibilities of the positions.

(5) Annual increments shall be subject to the employees’
satisfactory performance over the preceding twelve months.

(6) No further wage increases shall be payable during the
life of this Agreement. Provided that if the rates of salary cur-
rently applying to “transferring employees” of the Mandurah
or Pinjarra Hospitals are subsequently increased from an
effective date prior to 1 September 1997, those rates of salary
will be recognised for the purposes of this Agreement and shall
replace the rates of salary outlined in sub-clause (1) above.

16.—SUPERANNUATION
(1) The employer shall make monthly superannuation con-

tributions and otherwise in accordance with the requirements
of the Superannuation Guarantee (Administration) Act 1992
into—

(a) the Health Employees Superannuation Trust
(H.E.S.T.A); or

(b) employer nominated fund.
(2) Each employee shall be given equal access to informa-

tion regarding H.E.S.T.A. as well as such other approved
occupational superannuation scheme made available by the
employer for the employees’ consideration in order that the
employee is able to make an informed choice in this matter.

17.—TRANSITIONAL PROVISIONS
(1) Notwithstanding the provisions contained in the Award,

the following conditions shall be provided and shall prevail to
the extent of any inconsistency to each “transferring em-
ployee”—

(a) All accrued sick leave credits shall be recognised
and count as such by the employer.

(b) Where not paid out on resignation, prior service for
long service leave purposes shall count towards the
minimum qualifying period of service for long serv-
ice leave purposes on the following basis—

(i) Where the employee has accrued long service
leave, that entitlement will be recognised and
the employee will be eligible to take it with
due notice.

(ii) The pro rata credits accrued with the public
sector up to the date of transfer will be recog-
nised to the credit of the employee.

(iii) From the date of transfer, credits towards long
service leave will accrue at the rate of 13
weeks’ for the first 15 years’ of service.

(iv) The employee will become eligible for long
service leave upon accruing a total of 13
weeks’ long service leave credits and for pro
rata long service leave upon accruing a mini-
mum of 8.667 weeks of long service leave
credits.

(v) Arrangements for the taking and payment of
such leave shall, subject to this agreement, be
in accordance with the relevant conditions re-
ferred to by this agreement.

(c) Credit of any annual leave entitlements where the
employee opts to transfer these from the employ-
ment of Mandurah or Pinjarra Hospitals.

(d) Recognition of study leave and maternity leave enti-
tlements applicable at the date of resignation from
Mandurah and Pinjarra Hospitals.

(e) Where the employee elects to be paid out long serv-
ice leave on resignation from Mandurah or Pinjarra
Hospitals, the period of service will be counted for
the purposes of determining eligibility for long serv-
ice leave.

18.—DISPUTE SETTLEMENT
Subject to the provisions of the Industrial Relations Act 1979,

Appendix—Resolution of Disputes Requirement of the Award
shall apply for the purpose of preventing and settling disputes
about matters arising under this Agreement.

19.—NUMBER OF EMPLOYEES
There are an estimated ten employees covered by the provi-

sions of this Agreement at the date of registration.

20.—SIGNATORIES
Signed for and on behalf of
HEALTH SOLUTIONS (WA) PTY LTD:

common seal affixed
Signed: (Signed by Ian Gorton) Date 3.9.97

Ian Gorton, Managing Director

Signed for and on behalf of
HOSPITAL SALARIED OFFICERS’ ASSOCIATION OF

WESTERN AUSTRALIA (UNION OF WORKERS)
common seal affixed

Signed: (Signed by Dan Hill) Date 29-8-97
Dan Hill, Secretary

Signed: (Signed by Mike Harland) Date 29/08/97
Mike Harland, President
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RPS BRICKLAYING INDUSTRIAL AGREEMENT.
No. AG 197 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters and
Plasterers Union of Workers and the Construction, Mining,
Energy, Timberyards, Sawmills and Woodworkers Union of

Australia—Western Australian Branch

and

RPS Bricklayers Pty Ltd.

No. AG 197 of 1997.

RPS Bricklaying Industrial Agreement.

COMMISSIONER P E SCOTT.

7 October 1997.

Order.
HAVING heard Mr G Giffard on behalf of the Applicant and
there being no appearance on behalf of the Respondent, and
by consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

THAT the RPS Bricklaying Industrial Agreement in the
terms of the following schedule be registered on the 19th
day of September 1997.

(Sgd.) P.E. SCOTT,
[L.S.] Commissioner.

WAGE AGREEMENT

Schedule.

1.—TITLE
This Agreement will be known as the RPS Bricklaying In-

dustrial Agreement.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Area and Parties Bound
4. Application
5. Duration
6. Dispute Settlement Procedure
7. Single Enterprise
8. Relationship with Awards
9. Enterprise Agreement

10. Wage Increase
11. Site Allowance
12. Industry Standards
13. Clothing and Footwear
14. Training Allowance, Training Leave, Recognition of

Prior Learning
15. Seniority
16. Sick Leave
17. Pyramid Sub-Contracting
18. Fares and Travelling
19. Drug and Alcohol, Safety and Rehabilitation Pro-

gram
20. No Extra Claims

Appendix A—Wage Rates
Appendix B—Drug and Alcohol, Safety and Reha-
bilitation Program
Appendix C—Site Allowance

3.—AREA AND PARTIES BOUND
This is an Agreement between The Western Australian Build-

er’s Labourers, Painters, & Plasterers Union of Workers and
the Construction, Mining, Energy, Timberyards, Sawmills and
Woodworkers Union of Australia—Western Australian Branch
(hereinafter referred to as the “Unions”) and RPS Bricklayers
Pty Ltd (hereinafter referred to as the “Company”) in the State
of Western Australia.

4.—APPLICATION
This Agreement shall be binding upon the Company, the

Unions, its officers and members, and any person eligible to
be members of the Unions employed by the Company on work
covered by the terms of the Building Trades (Construction)
Award 1987, No. 14 of 1978 (the “Award”). There are ap-
proximately 3 employees covered by this agreement.

5.—DURATION
This Agreement shall commence from the first pay period

on or after the 1st of August 1997 and shall continue in effect
until 31 October 1999.

The parties agree to commence discussion on the terms and
conditions of any future agreement three calendar months prior
to the expiration of this Agreement.

6.—DISPUTE SETTLEMENT PROCEDURE
In relation to any questions, disputes or difficulties arising

out of the operation of this Agreement the dispute settlement
procedure that shall apply shall be in the same terms as that
outlined in Clause 46 Settlement of Disputes of the Award.

7.—SINGLE ENTERPRISE
It is agreed that this Agreement applies in respect of a single

enterprise as defined in Clause 41A(2) of the WA Industrial
Relations Act 1979, as amended (the “Act”).

8.—RELATIONSHIP WITH AWARDS
This Agreement shall be read wholly in conjunction with

the Award. Where this Agreement is silent on rates of pay and
other matters pertaining to the employment relationship, the
Award shall apply. Where there is conflict between the rates
of pay, conditions, allowances and other matters in this Agree-
ment and the Awards the higher rate shall apply.

9.—ENTERPRISE AGREEMENT
It is agreed that in the event of the Unions and the Company

agreeing on the terms of a comprehensive enterprise agree-
ment, this Agreement may be terminated in accordance with
the requirements of the Act.

10.—WAGE INCREASE
This Agreement provides for increases in the hourly rate

resulting in the wage rates in the Appendix A—Wage Rates.

11.—SITE ALLOWANCE
This Agreement provides for site allowances as per Appen-

dix C—Site Allowance.

12.—INDUSTRY STANDARDS
1. Redundancy
It is a term of this Agreement that the Company will imme-

diately increase its payments to $45 per week per employee
into the Western Australian Construction Industry Redundancy
Fund and then will increase this to $50 per week per employee
on 1 August 1998.

2. Superannuation
The Company will increase its level of payment into the

Construction + Building Unions Superannuation Scheme to
$60 per week per employee as of 1 August 1997.

3. Apprentice Rates
The Company agrees to maintain a ratio of no more than

four tradespeople to one apprentice employed.

13.—CLOTHING AND FOOTWEAR
1. The following items will be supplied to each employee by

the Company, upon the completion of five working days.
(a) 1 pair safety boots, and will be replaced on a fair

wear and tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each employee employed during

the period 1 April to 31 October. (One issued per
year)

2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to fit
over safety helmets.
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14.—TRAINING ALLOWANCE, TRAINING LEAVE,
RECOGNITION OF PRIOR LEARNING

1. A training allowance of $12.00 per week per worker shall
be paid by the employer to the Union Education and Training
Fund.

2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calender year pro-
rata to attend courses conducted or approved by the NBCITC.
The employers approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer’s operations. The onus shall
rest with the employer to demonstrate an inability to grant
leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other
than—

course fees
course books and materials
payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.

3. The employer will actively encourage employees to seek
formal recognition of their skills (recognition of prior learn-
ing), and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen’s Rights Cer-
tificates.

15.—SENIORITY
1. The parties agree the continuity of employment is desir-

able wherever possible, and that where it is not possible,
employees will be retrenched in order of seniority.

2. When applying the “first on last off” principle it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a state basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where the employee’s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
6—Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements with
the Company.

16.—SICK LEAVE
For sick leave accrued after the date of signing this agree-

ment the following will apply—
(a) The Company’s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination.

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is
re-engaged within a period of six months, the un-
paid balance of sick leave shall continue from the
date of re-engagement.

17.—PYRAMID SUB-CONTRACTING
1. “Pyramid Sub-Contracting” is defined as the practice of a

sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-
contractor.

2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the contract
and intends to engage a specialist sub-contractor to perform
that work, that section may be re-let to a specialist sub-con-
tractor.

3. Further provided that when a sub-contract is let for labour
and material, a labour-only sub-contract may be let by the

sub-contractor, but it is unacceptable as a principle for further
labour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner operator.

5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the par-
ties shall discuss and determine the issue in accordance with
the agreement dispute resolution procedure. In any event of a
disagreement, the matter shall be negotiated further between
the parties or referred to the Western Australian Industrial
Relations Commission. Whilst these procedures are undertaken
no industrial action shall occur.

18.—FARES AND TRAVELLING
In addition to Clause 12A of the award a travel payment

shall be made in the form of a daily payment (on days worked)
of $6.15 per day per employee.

19.—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix B—Drug
and Alcohol, Safety and Rehabilitation Program.

20.—NO EXTRA CLAIMS
The Union will make no further claims on the Company

over conditions set out in this Agreement for the life of the
Agreement. However the Union reserves the right to raise the
unforseen matters. The company agrees to insure the employ-
ees for sickness and accident cover. The terms of the policy
will be agreed to between the Company and the Union.

Signed for and on behalf of—
The Unions: BLPPU Signed      Common Seal

Date: 20/8/97
Signed                          
WITNESS

CMETU Signed      Common Seal
Date: 20/8/97
Signed                          
WITNESS

The Company Common Seal RPS BRICKLAYERS   
Date: 15/8/97

MURRAY ROBINSON
PRINT NAME
Signed                          
WITNESS

APPENDIX A—WAGE RATES
1 August 1 February 1 August 1 February 1 August

1997 1998 1998 1999 1999
Hourly Hourly Hourly Hourly Hourly
Rate Rate Rate Rate Rate
 $ $ $ $ $

Labourer Group 1 15.56 16.01 16.47 16.92 17.15
Labourer Group 2 15.03 15.47 15.90 16.34 16.56
Labourer Group 3 14.63 15.05 15.48 15.90 16.12
Plasterer, Fixer 16.17 16.64 17.11 17.58 17.82
Painter, Glazier 15.81 16.27 16.73 17.19 17.42
Signwriter 16.15 16.62 17.09 17.56 17.80
Carpenter 16.27 16.75 17.22 17.70 17.93
Bricklayer 16.11 16.58 17.05 17.52 17.75
Refractory Bricklayer 18.50 19.04 19.58 20.12 20.38
Stonemason 16.27 16.75 17.22 17.70 17.93
Rooftiler 15.99 16.45 16.92 17.38 17.62
Marker/Setter Out 16.75 17.24 17.72 18.21 18.46
Special Class T 16.96 17.46 17.95 18.45 18.69

APPRENTICE RATES
1 August 1 February 1 August 1 February 1 August

1997 1998 1998 1999 1999
Hourly Hourly Hourly Hourly Hourly
Rate Rate Rate Rate Rate
 $ $ $ $ $

Plasterer, Fixer
Yr 1 6.79 6.99 7.18 7.38 7.48
Yr 2 (1/3) 8.90 9.16 9.42 9.68 9.81
Yr 3 (2/3) 12.13 12.49 12.84 13.19 13.37
Yr 4 (3/3/) 14.23 14.65 15.06 15.48 15.69
Painter, Glazier
Yr 1 (.5/3/5) 6.64 6.84 7.03 7.22 7.32
Yr 2 (1/3), 1.5/3.5) 8.70 8.95 9.20 9.45 9.58
Yr 3 (2/3), 2.5/3.5) 11.86 12.20 12.55 12.89 13.06
Yr 4 (3/3), 3.5/3.5) 13.92 14.32 14.73 15.13 15.33
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1 August 1 February 1 August 1 February 1 August
1997 1998 1998 1999 1999

Hourly Hourly Hourly Hourly Hourly
Rate Rate Rate Rate Rate
 $ $ $ $ $

Signwriter
Yr 1 (.5/3/5) 6.79 6.99 7.18 7.38 7.48
Yr 2 (1/3, 1.5/3.5) 8.88 9.14 9.40 9.65 9.78
Yr 3 (2/3, 2.5/3.5) 12.11 12.47 12.82 13.17 13.35
Yr 4 (3/3, 3.5/3.5) 14.21 14.63 15.04 15.46 15.66
Carpenter
Yr 1 6.84 7.04 7.24 7.44 7.54
Yr 2 (1/3) 8.95 9.21 9.47 9.73 9.86
Yr 3 (2/3) 12.21 12.56 12.92 13.27 13.45
Yr 4 (3/3) 14.32 14.73 15.15 15.57 15.78
Bricklayer
Yr 1 6.77 6.96 7.16 7.36 7.46
Yr 2 (1/3) 8.86 9.12 9.37 9.63 9.76
Yr 3 (2/3) 12.08 12.43 12.79 13.14 13.31
Yr 4 (3/3) 14.17 14.59 15.00 15.41 15.62
Stonemason
Yr 1 6.84 7.04 7.24 7.44 7.54
Yr 2 (1/3) 8.95 9.21 9.47 9.73 9.86
Yr 3 (2/3) 12.21 12.56 12.92 13.27 13.45
Yr 4 (3/3) 14.32 14.73 15.15 15.57 15.78
Rooftiler
6 months 9.12 9.38 9.65 9.91 10.04
2nd 6 months 10.02 10.31 10.61 10.90 11.04
Yr 2 11.71 12.05 12.39 12.73 12.90
Yr 3 13.74 14.14 14.54 14.94 15.14

APPENDIX B—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

1. PRINCIPLE
People dangerously affected by alcohol, and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.

2. FOCUS
• Site safety and the involvement of the site safety com-

mittee
• Peer intervention and support
• Rehabilitation

3. WORKPLACE POLICY
a) A person who is dangerously affected by drugs or

alcohol will not be allowed to work until that person
can work in a safe manner.

b) The decision on a persons ability to work in a safe
manner will be made by the safety committee, or on
projects with no safety committee, by a body of at
least equal numbers of employee/employer repre-
sentatives.

c) There will be no payment of lost time to a person
unable to work in a safe manner.

d) If this happens 3 times the worker shall be given a
written warning and made aware of the availability
of treatment/counselling. If the worker refuses help
he/she may be transferred/dismissed the next time
he/she is dangerously affected.

e) For the purposes of disciplinary action a warning shall
be effective for a period of 12 months from the date
of issue.

f) A worker having problems with alcohol and or other
drugs—

• Will not be sacked if he/she is willing to get
help.

• Must undertake and continue with the recom-
mended treatment to maintain the protection
of this program.

• Will be entitled to sick leave or leave without
pay while attending treatment.

4. IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will—
a) Clearly state its endorsement of the BTG Drug and

Alcohol program and comply with it.
b) Provide access at an agreed time and venue for a

representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.

c) Authorise the attendance of appropriate company per-
sonnel eg. Safety delegate/officer, safety committee
members, union delegate, consultative committee
members(s) at the two hour BTG Drug and Safety in
the Workplace training course.

APPENDIX C—SITE ALLOWANCE
1. This agreement is between the parties to this agreement

and shall apply to construction work undertaken by principal
contractors who are engaged in the commercial/industrial sec-
tor of the building industry in the state of Western Australia
within a 50km radius of the Perth General Post Office.

2. This agreement provides for a site allowance to be paid to
employees engaged on particular building projects, and for
such site allowance to be paid in addition to the wage rates
and allowances prescribed by the award as well as any indus-
trial or certified agreements made in conjunction with the award
which does not prescribe a site allowance.

3. The site allowance payable under this agreement is to be
paid at a flat rate per hour for all hours worked to compensate
for all special factors/disabilities on the project and in lieu of
all award special rates, with the exception of rates relating to
the lifting of heavy blocks, cleaning down brickwork and the
use of explosive powered tools which will be payable to an
employee when he/she encounters that particular disability.

4. Site Allowance Formula
At the commencement of a project the particular site allow-

ance to apply shall be determined in accordance with the
following formula—

4.1 Projects Located Within Perth C.B.D. (as defined)
New Work

Project Contractual Value Site Allowance
Up to $500,000 NIL
Above $500,000 to $2.1 m $1.80
Above $2.1 m to $4.4m $2.15
Over $4.4m $2.75

Renovations, Restorations
and/or Refurbishment Work

Project Contractual Value Site Allowance
Up to $500,000 NIL
Above $500, 000 to $2.1 m $1.60
Above $2.1 m to $4.4m $1.80
Over $4.4m $2.35

4.2 Projects Located Within West Perth (as defined)
New Work

Project Contractual Value Site Allowance
Up to $500,000 NIL
Above $500,000 to $2.1 m $1.60
Above $2.1 m to $4.4m $1.80
Over $4.4m $2.35

Renovations, Restorations
and/or Refurbishment Work

Project Contractual Value Site Allowance
Up to $500,000 NIL
Above $500,000 to $2.1 m $1.50
Above $ 2.1 m to $4.4m $1.70
Over $4.4m $1.95

The site allowance on projects which are a combina-
tion of new and renovation work shall be governed
by the majority of work involved. For example, where
the majority of work is new work, then the site al-
lowance appropriate to new work shall be paid for
all employees on the project.

4.3 Projects within 50 km radius of Perth G.P.O. but not
including the C.B.D. or West Perth (as defined)

Project Contractual Value Site Allowance
Up to $1 m NIL
Above $1 m to $2.1 m $1.20
Above $2.1 m to 5.8m $1.50
Above $5.8m to $11.6m $1.75
Above $11.6m to $23.6m $1.95
Above $23.6m to $58.6m $2.25
Over $58.6m $2.45

“C.B.D.”— Central Business District shall mean the
area bounded by the Swan River South, Swan River
East to Nile Street running into Wittenoom Street,
Hill Street to Royal Street, Royal Street to Lord
Street, Lord Street to Newcastle Street, along New-
castle Street to the Freeway, the Freeway South to
the Perth Fremantle railway line, along the Perth-
Fremantle railway line to Dyer Street, Dyer Street
through to Havelock Street, Havelock Street to Kings
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Park Road, Kings Park Road to Fraser Avenue, Fraser
Avenue projected through to the Swan River.
“West Perth”— shall mean the area contained within
the boundaries formed by Thomas Street, Kings Park
Road, Havelock Street, Dyer Street and the Perth-
Fremantle railway line back to Thomas Street.
Boundary roads: If a road borders between two re-
gions in which site allowances are to be paid as per
this agreement, the parties confirm that one side of
such a boundary road will be deemed to fall in one
region and the other side of the boundary road will
be deemed to fall in the other region. For example,
the eastern side of Havelock Street will be in the
“CBD” and the western side of Havelock Street shall
be in “West Perth”.
“Project Contractual Value”— shall be deemed to
mean the value of all tendered work which falls un-
der the scope of the principal contractor’s contract.

5. The site/project allowance and project contractual value
detailed in this agreement shall be adjusted on 1 October each
year by the total C.P.I. movements for Perth during the pre-
ceding four quarters ending 30 June and accordingly, the site
allowance amounts shall be adjusted up or down to the nearest
five cents.

6. Project contractual values shall be subject to review at
any renewal of this agreement, but in any event shall not be
adjusted by a percentage less than the total CPI movements
for Perth during the preceding four quarters ending 30 June.
Such adjustment being to the nearest $10,000.

7. The agreed site allowance once set pursuant to this agree-
ment shall be recorded in a site agreement to which the
applicable principal contractor and the Union will be signato-
ries. The level of allowance once nominated at the
commencement of the project will continue without change
until completion of the project.

8. It is acknowledged that on certain projects a site agree-
ment may be entered into between the principal contactor and
the building trades group of unions for that project that may
include matters regularly addressed within the industry, such
as, but not limited to, the following—

- Disputes Procedures
- Occupational Health and Safety Procedures
- Demarcation Procedures
- First Aid Provisions and On-Site Amenities

and the unions will not unreasonably refuse to continue to dis-
cuss such matters if raised by the principal contractor.

9. This agreement does not apply to resource development
projects or civil and engineering projects.

10. Where a dispute arises as to the application of the terms
of this agreement, if the issue cannot be resolved in discus-
sions between the parties, it is agreed that the matter will be
referred to the appropriate industrial tribunal for resolution
without recourse to industrial action.

11. It is a term of this agreement that all site allowance agree-
ments entered into prior to this date will be honoured by all
parties and will continue to apply for the life of the particular
project.

12. Where because of a condition of contract the principal
contractor is required not to allow for a site allowance, before
final application of this agreement, discussions will be held
between the parties with a view to resolving any problems
that may arise as a result of this situation.

13. This agreement shall only apply to building contracts
entered into on or after 1 October, 1995.

SHIRE OF COLLIE ENTERPRISE BARGAINING
AGREEMENT 1997 (METAL TRADES GENERAL

EMPLOYEES).
No. AG 248 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Shire of Collie

and

The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers—Western Australian

Branch.

No. AG 248 of 1997.

Shire of Collie Enterprise Bargaining Agreement 1997
(Metal Trades General Employees).

5 November 1997.

Order.
HAVING heard Mr M.D. FitzGerald on behalf of the Appli-
cant and Mr G.C. Sturman as agent for the Respondent, and
by consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

THAT the agreement made between the parties in the
terms of the following schedule and lodged in the Com-
mission on the 23rd day of September, 1997 entitled Shire
of Collie Enterprise Bargaining Agreement 1997 (Metal
Trades General Employees) be registered as an industrial
agreement.

(Sgd.) G.L. FIELDING,
[L.S.] Senior Commissioner.

SHIRE OF COLLIE

ENTERPRISE BARGAINING AGREEMENT
(METAL TRADES GENERAL EMPLOYEES)

1997
1. TITLE

THIS AGREEMENT SHALL BE KNOWN AS THE
SHIRE OF COLLIE ENTERPRISE BARGAINING
AGREEMENT (METAL TRADES GENERAL EM-
PLOYEES) 1997

2. ARRANGEMENT
3. PARTIES BOUND
4. APPLICATION
5. DEFINITION
6. DURESS
7. DATE AND PERIOD OF OPERATION
8. RELATIONSHIP TO EXISTING AWARDS
9. RETENTION OF AWARD PROVISIONS

10. EMPLOYEES COVERED BY THIS AGREE-
MENT

11. EQUAL EMPLOYMENT OPPORTUNITIES
12. OBJECTIVES OF THIS AGREEMENT
13. JOB SECURITY
14. FAMILY LEAVE
15. STUDY LEAVE
16. CHRISTMAS AND EASTER PUBLIC HOLI-

DAYS
17. HOURS/ROSTERED DAYS OFF
18. OCCUPATIONAL HEALTH AND SAFETY
19. SALARY SACRIFICE—SUPERANNUATION
20. SPECIFIC MEASURES TO ACHIEVE OBJEC-

TIVES
21. LOCAL WORK AREA AGREEMENTS
22. ADOPTION OF LOCAL WORK AREA AGREE-

MENTS
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23. IMPLEMENTATION/CONSULTATION
24. SETTLEMENT OF DISPUTES
25. NO EXTRA CLAIMS
26. ENTERPRISE BARGAINING PAYMENT/SALA-

RIES
27. COMMITMENT
28. RENEWAL OF AGREEMENT

APPENDIX A
APPENDIX B

3.—PARTIES BOUND
The Parties to this Agreement are—

3.1 The Shire of Collie (“Shire”)
3.2 Employees of the Shire of Collie not covered by the

Enterprise Bargaining “L.G.O and M.E.U” Award
employees agreements.

3.3 The Automotive, Food, Metals, Engineering, Print-
ing and Kindred Industries Union of
Workers—Western Australian Branch

4.—APPLICATION
(This agreement will apply to two (2) employees)

4.1 This Agreement will apply to the employees members
of or persons who are eligible to be members of The Automo-
tive, Food, Metals, Engineering, Printing and Kindred
Industries Union of Workers—Western Australian Branch
whilst employed by the Shire of Collie in relation to the op-
erational requirements of the Shire of Council and is pursuant
to and is made pursuant to section 41 of the Western Austral-
ian Industrial Relations Act 1979.(the “Act”)

4.2 Not withstanding sub clause 4.1 this agreement does not
apply to those senior officers employed on Performance based
contracts.

This includes the following positions—
Shire Engineer
Deputy Chief Executive Officer
Town Planner
Principal Accounting Officer

5.—DEFINITIONS
5.1 Satisfactory Implementation
The determination of “Satisfactory Implementation” will be

demonstrable achievement of the issues set out in this Agree-
ment as determined by the members of the “Implementation
Committee” and Shire.

5.2  Majority
It is agreed that for the purpose of this agreement any refer-

ence to the term Majority will be interpreted as defined under
section 170LE “Valid Majority” of the Workplace Relations
Act 1996.

5.3 Implementation Committee
The Committee Enterprise Bargaining Committee is to be

known as the Implementation Committee following the adop-
tion of this agreement and will oversee the implementation
and monitoring of this Agreement for the first 12 months from
its date of commencement.

A new implementation committee will be elected by the staff
and Management at the conclusion of this period for a further
12 months and the same process will take place for the life of
this agreement.

5.4 Local Work Area Agreement
Local work area agreements will be developed under Enter-

prise Agreement No.1 in accordance with Clause 22 to reflect
the different needs of different operations within the Shire

6.—DURESS
6.1 This Agreement has been entered into without any du-

ress by any party.

7.—DATE AND PERIOD OF OPERATION
(Nominal Expiry Date)

7.1 This Agreement shall operate from July 1 1997.
7.2 This agreement shall remain in place for a period of 24

months until the 30 June 1999. In the event this agreement is
not re-negotiated or replaced this agreement or otherwise ter-
minated in accordance with the Act, will remain in place.

8.—RELATIONSHIP TO EXISTING AWARD
8.1 This Agreement shall be read and interpreted wholly in

conjunction with the, Metal Trades General Award 1965 (“the
Award”). Provided that where there is any inconsistency, the
terms of this Agreement shall prevail to the extent of any such
inconsistency.

9.—RETENTION OF AWARD PROVISIONS IN
ENTIRITY

9.1 During the term of this agreement the Shire is commit-
ted to the broad and basic conditions of employment as
provided in the Award. Should an Award review result in a
reduction of a basic condition the Shire will agree to review
this Agreement to maintain basic employment conditions.

9.2 The Award shall be read in conjunction with this agree-
ment in its entirety as it stood at the date of Certification until
the Agreement’s nominal expiry date. Thereafter only matters
pertaining to allowable matters shall be maintained and form
part of this agreement.

10.—EMPLOYEES COVERED
10.1 Whilst this Agreement covers all permanent employ-

ees of the Shire of Collie, the parties also agree that any new
employee engaged following the registration of this Agree-
ment will also be covered by the entirety of this Agreement.

10.2 This Agreement also recognises that the Shire of Collie
will adopt the culture of Work Teams through the develop-
ment of Local Work Area Agreements.

10.3 The following Local Work Areas are able to be subject
to amendments as detailed in Clause 21 and 22.

1. Administration and Community Services
2. Civil Works and Service

11.—EQUAL EMPLOYMENT OPPORTUNITIES
11.1 In the pursuit of the best practice in Equal Employment

Opportunity the following is agreed—
• compliance with the Equal Opportunity legislation.
• equity in access to training and career paths.
• continuing review of Human Resource documenta-

tion policies and procedures to meet these objectives.

12.—OBJECTIVES OF THIS AGREEMENT
The parties to this Agreement are committed to;

12.1 Ensuring that the Shire of Collie adopts a Best Prac-
tice approach to the Management and operations of
all facets of its organisation. This will be achieved
through the development of a “productivity culture”
which ensures that the pursuit of continuous improve-
ment and the acceptance of change becomes the
normal way of life throughout the Shire of Collie’s
operations.

12.2 Identifying common objectives which will lead to
improved employer-employee relations and im-
proved productivity, flexibility, efficiency, quality of
employment and delivery of quality service.

12.3 A commitment to developing a high performance,
high trust organisation through a genuine partner-
ship between management, staff, unions, Shire
members and the community.

12.4 A commitment to continuous improvement by all
within the Shire of Collie.

12.5 The continued development of a learning organisa-
tion based upon teamwork, flexibility, competency
in skills and opportunities for development.

12.6 An organisation focused on the customer, driven by
the achievement of results.

12.7 The provision of employment security to Shire of
Collie staff through improved quality of service, en-
hanced productivity and the development of new
services.

THE REWARD FOR ACHIEVING THE OBJECTIVES
WILL BE—

13.—JOB SECURITY
13.1 Although some roles and tasks and functions of em-

ployees may change, employment security will be a
commitment of all parties.
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13.2 No forced retrenchments will occur as a result of change
arising out of measures introduced in this agreement.

13.3 Where changes to work, service provisions and pro-
grammes occur, the opening of career paths, retraining and
redeployment will be the primary strategies used to ensure
employment security.

13.4 Where an unavoidable loss of Shire provided service
occurs due to unforseen or external factors, these staff posi-
tions will be managed initially through the use of natural
attrition.

13.5 Should a position become vacant, a joint staff / man-
agement review will occur to assess alternatives available to
both Shire and employees.

13.6 Any voluntary redundancies pursued will be through a
process agreed between the parties.

14.—FAMILY LEAVE
14.1 The 41A Family Leave of the Local Government (WA)

Officers Award will apply to all employees of the Shire of
Collie bound by this agreement.

Copy attached at Appendices “B”

15.—STUDY LEAVE
15.1 Amount of Leave—

Upon receipt of an appropriate application a respondent
Shire shall grant an officer absence from duty without
loss of pay for the purpose of attending a course of study
approved by it and appropriate to the needs for the Shire
granting the leave.
Such leave is subject to the following conditions—

(i) Paid leave shall not exceed five hours per week
(including any travelling time which may be
incurred).

(ii) An equivalent period of time to that for which
paid study leave is approved attending actual
lectures must also be incurred in the officer’s
own time.

(iii) Time off shall not be granted until the officer
has completed the equivalent of the first full-
time academic year for first courses of study.
Officers completing post-graduate courses
may be required to have completed the equiva-
lent of the first full-time semester prior to being
eligible for leave under this clause.

(iv) Study leave shall not adversely affect the nor-
mal operations of the Shire.

15.2 Application for Leave—
The granting of leave in accordance with subclause (a)
hereof is to be on an annual or semester basis and a fresh
application must be made at the conclusion of each such
period.
Shire is entitled to consider the officer’s academic record
to date and his/her application to duties in arriving at a
decision as to whether or not study leave will be approved.

15.3 Tuition Fees—
Where an officer undertakes a course of study, relevant
to his/her employment and approved by the local author-
ity, any tuition fees incurred shall be reimbursed by the
employer in accordance with Shire Policy upon the sub-
sequent completion of a substantial section of the course
within a reasonable period.

15.4 Examination Leave—
Where officers have to attend examinations, held
during their normal hours of duty, in relation to the
course of study mentioned in subclause (a) hereof,
they shall be granted an appropriate amount of time-
off with pay for such attendance.

16.—CHRISTMAS AND EASTER PUBLIC HOLIDAYS
16.1 Employees covered under this Agreement will ensure

that all Shire services are open for business on Easter Tuesday
and the day following New Year’s Day. When New Years Day
falls on a Saturday or a Sunday the day following New Years
Day shall be observed on the following Tuesday.

Adequate staff as determined by the Local Work Area Agree-
ments will be present on those days to provide the full range
of Shire Customer Services.

16.2 Employees covered by this Agreement required to work
on Easter Tuesday or the day following New Year’s Day’ will
be entitled in accordance with clause 22(i) of the Award to a
day in lieu for each day worked to be taken in conjunction
with ‘Annual Leave or at a mutually convenient time.

17.—HOURS/ROSTERED DAYS OFF
17.1 Rostered Days Off arise through the working of 76.0

ordinary hours in a two (2) week cycle consisting of any nine
(8) days of 8.5 ordinary hours and one (1) day at 8.0 ordinary
hours with the designated tenth (10) day as the rostered day
off in addition to the four (4) non working days. When consid-
ered necessary to roster ordinary hours on the weekend this
will be agreed and implemented under Clause 22 Local Work
Area Agreements. When work is agreed to be performed on
the weekend additional rates for ordinary hours of work will
be paid in accordance with Clause 19 of the Award.

The Supervisor shall request expressions of interest from
staff when the Shire works program is such that any Rostered
Day off may not be able to be taken on the due date.

Staff may accept these opportunities when available with
the choice of being able to accumulate up to 5 Rostered Days
off (Time for Time) which may be taken off at a mutually
agreed time between the employee and the Relevant Supervi-
sor.

The effect of accumulation is that the average 76.0 ordinary
hours per fortnight is achieved over an extended period be-
yond the normal fortnightly cycle.

17.2 Alternatively staff may be paid at ordinary hours rates
of pay for each 8.50 hours worked on a due Rostered Day off
Any hours worked on the due Rostered Day Off in excess of
the agreed 8.50 hours will be paid at the overtime rates as per
the appropriate Award.

17.3 Employees agree to clear the maximum number of per-
mitted accumulated Rostered Days Off (5) within 12 months
of the date of the first accumulated Rostered Day Off.

Clearance may be either in the form of actually taking the
due days off at a time mutually agreeable to both the Supervi-
sor and the employee, or the employee may choose to be paid
the equivalent time due at ordinary hours rates of pay as agreed
within this clause. The employee will be required to clearly
mark the fortnightly pay sheet that they wish to receive pay-
ment for a Rostered Day off that has been worked rather than
taken within that fortnightly cycle. If the pay sheet reflects
that a Rostered Day off has been worked but does not indicate
the employees preferred option as outlined in this clause, then
it will automatically be accumulated as per the agreed condi-
tions within this clause.

18.—OCCUPATIONAL HEALTH AND SAFETY
18.1 The parties to this Agreement are committed to ensur-

ing Best Practice in Occupational Health and Safety through—
• taking all practicable steps to provide and maintain a

working environment that is safe and without risks
to health;

• compliance with the Occupational health and Safety
Act 1985, and relevant Regulations and Codes of
Practice;

• a system of consultation which involves employees
and Health and Safety Representatives in workplace
and job design, and selection of plant, wquipment
and substances with the aim of ensuring that health
and safety issues are resolved effectively as they arise;

• integration of the principles of occupational health
and safety into training programs to maximise em-
ployee contribution to the identification, assessment
and control of hazards;

• a commitment to effective rehabilitation of injured
workers.

19.—SALARY SACRIFICE SUPERANNUATION
19.1 By mutual agreement employees may make provisions

for a minimum 5% salary sacrifice of their annual wage/sal-
ary for contribution towards superannuation.
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(The salary sacrifice so made will nevertheless be consid-
ered part of the employees’ wages and the Shire will not be
subject to prosecution for underpayment of wage sacrificed
pursuant to this clause.)

20.—SPECIFIC MEASURES TO ACHIEVE
OBJECTIVES

20.1 It is agreed between the parties that specific measures
to achieve productivity will be implemented on a Shire of Collie
basis.

20.2 Enterprise Bargaining payments will be in recognition
on any structural efficiency and workplace reform which will
occur as a result of this Agreement being certified.

20.3 Enterprise Bargaining payments of this Agreement shall
be on the basis of the recognition and implementation of the
agreed “Core Issues” detailed under 21 “Local Work Area
Agreements”.

21.—LOCAL WORK AREA AGREEMENTS
21.1 FLEXIBLE WORK HOURS
Each Work Area will examine a broad agenda including work

practices and all areas of employment conditions (award or
over award) which may be considered relevant to the improved
and continuous efficiency and effectiveness of the workplace
including but not limited to examination of the following—

• roster cycles and rostered days off;
• spread of hours and hours of work;
• after hours call out;
• job start/finish locations;
• meal and rest breaks;
• work design and work methods;
• annualised salaries and penalty rates;
• leave arrangements, including sick, annual, long serv-

ice leave;
• absenteeism;
• occupational health and safety.

21.2 COMMITMENT TO “WORK TEAM” APPROACH
Management in consultation with its staff will implement a

Local Work Area working party to assist in the introduction of
a work team approach within the workforce and to establish a
working trial of this approach during the life of the Agree-
ment.

“Work Teams” means a group of workers, with a variety of
skills responsible for the general work to be done within an
area.

“Working Party” means a cross section of staff (from vari-
ous areas within a Local Work Area working together to
complete tasks or projects).

“Working Party Committee” shall consist of several employ-
ees from the relevant Work Area, a supervisor and a
management representative.

This approach allows for the establishment of ownership of
“work areas”. It will be achieved through a cross section of
various workers from the Local Work Areas working together
in “teams”.

Specific skilled teams will still be required to carry out work
that cannot be scheduled within an area. i.e construction tasks.

21.3 KEY PERFORMANCE INDICATORS
The parties are committed to the establishment of Key Per-

formance Indicators for the organisation in consultation with
management which will—

Monitor the commencement of a process towards achieving
Best Practice within 6 months of signing the agreement;

at the work group level, by the groups themselves.
Monitoring the development and implementation of Key

Performance Indicators at the organisational and departmen-
tal level will be conducted jointly by the workforce and
management. The work groups will have input into this proc-
ess.

Key Performance Indicators mus have a broad, medium to
long term focus.

Key Performance Indicators must cover a range of issues,
and not just those directly concerning labour costs.

Definitions
Key Performance Indicators: measures of performance in

relation to a service, function or issue. May include cost effi-
ciency, quality, customer satisfaction, volume of services,
percentage of employees who are members of workgroups,
percentage of employees undertaking training, percentage of
problems raised by workgroups which are solved, employee
turnover, absenteeism.

In view of the specialist skills and responsibility equity in
the classification process must be introduced.

This approach allows for the establishment of ownership of
“Work Areas”.

Specific skilled teams will still be required to carry out work
that cannot be scheduled within an area.

21.4 SKILL ACQUISITION AND APPRAISAL
There shall be annual reviews to assess performance, skill

acquisition and training requirements. Further, an employee
having achieved extra skills that are used on the job as re-
quired by the Shire of Collie, will be paid the appropriate wage
rates reflecting that skill acquisition.

21.5 ABSENTEEISM
Each Local Work Area will examine the effect of absentee-

ism on work practices. Local Work Area Agreements which
may be considered relevant to the improved and continuous
efficiency and effectiveness of the workplace through reduced
absenteeism will consider but not be limited to examination of
the following. This will be encouraged by all parties associ-
ated with this agreement.

To reduce the cost to the organisation from absenteeism by—
• A significant and on-going reduction absenteeism
• A more flexible and equitable approach to long term

illness
• A change to a culture in which sick leave is regarded

as insurance against personal illness.

22.—ADOPTION OF LOCAL WORK AREA
AGREEMENTS

22.1 The parties recognise that there is significant potential
for workplace improvements through work areas and work
teams. Work areas will be responsible for reviewing work prac-
tices and developing initiatives aimed at achieving best practice
to better meet the needs of customers, the work group and the
Shire.

22.2 The parties also recognise that while existing Award
and the Agreement provide a framework for meeting Best Prac-
tice objectives, there is a need for supporting Agreements for
specific sections of the Shire. Accordingly, it is intended that
this be a framework Agreement and that, progressively, Local
Work Area Agreements be developed to ensure that employ-
ees have the opportunity and flexibility necessary to be able to
provide services which are viable, cost effective and competi-
tive.

22.3 Local Work Area Agreements shall be negotiated with
all work areas to remove constraints on workplace flexibility
so as to ensure the competitive nature of any workplace. Local
Work Area Agreements will be negotiated at the workplace by
the relevant parties and will formally reflect the result of ne-
gotiations.

22.4 A Local Work Area Agreement will be encouraged sub-
ject to the following requirements—

22.4.1) The majority of employees affected by the
change must genuinely agree to the change.

22.4.2) Development of the Local Work Area Agree-
ment will involved the relevant management,
employees directly affected and relevant un-
ions as a single bargaining unit.

22.4.3) The changes sought will not reduce standards
of service provided to customers, or disadvan-
tage employees in relation to their terms or
conditions of employment as a whole.

22.4.4) The Local Work Area Agreement will be in
writing and signed by a representative of the
Shire, the relevant Union/s Branch Secretary
and an elected representative of the work
group.
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22.4.5) The Local Work Area Agreement shall oper-
ate for a specified period within the life of this
Enterprise Agreement, unless otherwise
agreed.

22.4.6) Where work group initiatives have implica-
tions for other areas, the Enterprise Agreement
Consultative Committee must agree on the pro-
posals.

22.4.7) Where local initiatives seek to depart from
Award provisions, the Branch Secretary of the
relevant Union (or his delegate) and a repre-
sentative of the Shire’s Executive Management
Team will be invited to participate in the dis-
cussions.

22.4.8) The terms of adopting a Local Work Area
Agreement as detailed within this clause will
be certified as part of this agreement in the
Australian Industrial Relations Commission
(AIRC). Any additional Local Work Area
Agreements during the life of this Agreement
may be adopted by an exchange of signatories
that are parties to this Agreement.

22.4.9) A register of such Agreements shall be main-
tained by Shire; and the relevant Unions.

22.4.10) In the event of any inconsistency between the
Local Work Area Agreements and this Agree-
ment the Local Work Area Agreements shall
prevail to the extent of the inconsistency in
accordance with Clause 22.4.

22.4.11) No employee shall lose ordinary time earn-
ings as a result of the change.

22.4.12) The “No Disadvantage Test” as provided for
by the Workplace Relations Act 1996 will be
applied when adopting Local Work Area
Agreements.

22.4.13) As a minimum Local Work Arrangements as
detailed under Clause 21 of this agreement will
remain in place during the life of this agree-
ment.

23.—IMPLEMENTATION/CONSULTATION
The parties recognise the importance of establishing mecha-

nisms to ensure that the measures envisaged in this Agreement
are reflected in practice.

23.1 The existing Enterprise Bargaining Committee will be
known as the Implementation committee and will oversee the
implementation and monitoring of the Agreement for the first
six months. After this review a new Implementation Commit-
tee will be elected by the staff and management.

The Shire has established an Implementation/Consultative
Committee which will examine and determine specific initia-
tives relating to the broad agenda items of this Agreement.

23.2 The objective of the Implementation/Consultative Com-
mittee shall be to—

Ensure that wide consultation occurs so that employee
knowledge, experience and aspirations are reflected in
proposals being developed which affect customers, em-
ployees, Shire and the ratepayers.
Ensure that all employees have been properly consulted
before changes are implemented, and develop improved
employer/employee relationships which allow employ-
ees to participate in decision making. It is accepted that a
majority of employees affected by a change must genu-
inely agree with the change.

23.3 The Enterprise Bargaining/Implementation group will
provide a report to Shire and Unions every twelve (12) months.

24.—SETTLEMENT OF DISPUTES
24.1 A procedure for the avoidance of industrial disputes

shall apply to the Parties covered by this agreement.
The objectives of the procedure shall be to promote the reso-

lution of disputes by measures based on consultation,
co-operation and discussion to reduce the level of industrial
confrontation and to avoid interruption to the performance of
work and the consequential loss of production and wages.

24.2 The following principles shall apply;
Depending on the issues involved, the following stages of

discussion shall apply;
• discussions between the employee (s) concerned (and

shop steward if requested) and the immediate super-
visor.

• discussions involving the employee (s) concerned,
the shop steward/s and the employer representative

• discussions involving representatives from the state
branch of the union (s) concerned and the employer
representatives.

• discussions involving senior union officials (state sec-
retary) and the senior management representative (s)

• there shall be an opportunity for any party to raise
the issue to a higher stage.

24.3 There shall be a commitment by the parties to achieve
adherence to this procedure. This should be facilitated by the
earliest possible advice by one party to the other of any issue
or problem which may give rise to grievance or dispute.

24.4 Sensible time limits shall be allowed for the comple-
tion of the various stages of the discussions. At least seven (7)
clear working days should be allowed for all stages of the dis-
cussions to be finalised.

24.5 Emphasis shall be placed on a negotiated settlement.
However if the negotiation process is exhausted without the
dispute being resolved, the parties shall jointly or individually
refer the matter to Industrial Relations Commission for assist-
ance in resolving the dispute.

24.6 In order to allow for the peaceful resolution of griev-
ances the parties shall be committed to avoid stoppages of
work, lock outs or any other bans or limitation on the per-
formance of work while the procedures of negotiation and
conciliation are being followed.

24.7 The employer shall ensure that all practices applied
during the operation of the procedure are in accordance with
safe working practices and consistent with establishment cus-
tom and practices at the workplace.

25.—NO EXTRA CLAIMS
25.1 It is agreed that for the term of this Agreement the Un-

ions will not pursue any extra claims, Award or Over Award,
which are inconsistent with State or Federal Wage Case Deci-
sions.

26.—ENTERPRISE BARGAINING PAYMENT
(SALARIES AND WAGES)

26.1 On certification of this Agreement all full-time em-
ployees will receive an additional payment of $20.00 per week,
effective from July 1, 1997 inclusive of any Safety Net in-
crease. There will be no increases other than those provided
for by this agreement.

26.2 This agreement will remain in place until such time
that the Award provisions relating to salaries exceed the agreed
rates of payment within this document.

26.3 As of the first pay period commencing on or after twelve
months from the date of Certification all full time employees
will receive a further payment per week of $20.00 upon dem-
onstration to the Implementation Committee and Shire that all
Shire of Collie Local Work Area Agreements are fully devel-
oped.

26.4 Local Work Area Agreements will be required to be
developed such that they will support the existing umbrella
organisation objectives as set out in Clause 12.

26.5 Supporting the justification for the second payment to
employees, relevant Performance Indicators applicable to and
developed within each Local Work Area Agreement will be
required to be ready for application.

26.5 Any other employees, other than those mentioned in
Clause 26.1 but covered by the stated Award will receive in-
creases in accordance with 26.1,and 26.2 during the life of
this Agreement on a pro rata basis, based on the number of
hours worked.

26.6 It is agreed that the above increases absorb any Safety
Net Adjustment which is available under the current wage fix-
ing principles.
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26.7. The wage increases are prescribed in attachment “A”
which forms part of this Agreement and apply to the relevant
classification as at the date of Certification of this Agreement.

27.—COMMITMENT
27.1 This Agreement shall not operate to cause any employee

to suffer a reduction in ordinary time earnings or to depart
from the Australian Industrial Relations commission stand-
ards in regard to hours of work, annual leave with pay or long
service leave with pay.

28.—RENEWAL OF AGREEMENT
28.1 The Parties agree to commence negotiations on a new

Agreement no later than six(6) months prior to the termina-
tion date of this Agreement.

28.2 During this 6 month deliberation period, the Parties
will meet in order to seek agreement/resolution of any issues.

28.3 In the event that the Agreement is not re-negotiated or
replaced this Agreement will remain in place.

SIGNATORIES
For and behalf of the Shire of Collie
I. Miffling (signed) Dated 15-9-97

Ian Miffling
CHIEF EXECUTIVE OFFICER
For and on behalf of The Automotive, Food, Metals, Engi-

neering, Printing and Kindred Industries Union of
Workers—Western Australian BranchCommon Seal

J. Sharp-Collett (signed) Dated 18/9/97

APPENDIX “A”
Metal Trades Award

Weekly Wages Schedule
After Enterprise Bargaining Agreement

(a)
Classification Level Total Minimum EBA as at 1 July 1997 EBA as at 1 July 1998

Rate $ $20.00 p/week $20.00 p/week

Level C14 349.40 369.40 389.40
Level C13 366.10 386.10 406.10
Level C12 388.60 408.60 428.60
Level C11 409.50 429.50 449.50
Level C10 441.20 461.20 481.20
Level C9 462.10 482.10 502.10
Level C8 482.90 502.90 522.90
Level C7 503.80 523.80 543.80
Level C6 545.50 565.50 585.50
Level C5 566.40 586.40 606.40

(b)

Classification Level Total Minimum EBA as at 1 July 1997 EBA as at 1 July 1998

Rate $ $20.00 p/week $20.00 p/week

Automotive
Electrical Fitter 441.20 461.20 481.20

Motor Mechanic 441.20 461.20 481.20
Motor Cycle
Mechanic 441.20 461.20 481.20
(c) Apprentices: 3 year term

Year % Min Rate EBA as at 1 July EBA as at 1 July Tool
1997 $20 per wk 1997 $20 per wk Allowance

First Year 55 242.66 262.66 282.66 5.34
Second Year 75 330.90 350.90 370.90 7.28
Third Year 88 388.26 408.26 428.26 8.54

APPENDIX “B”
FAMILY LEAVE
(a) Use of Sick Leave

(i) An employee with responsibilities in relation to ei-
ther members of their immediate family or members
of their household who need their care and support
shall be entitled to use, in accordance with this
subclause, any sick leave entitlement which accrues
after the date of this order for absences to provide
care and support for such persons when they are ill.

(ii) The employee shall, if required, establish by pro-
duction of a medical certificate or statutory
declaration, the illness of the person concerned.

(iii) The entitlement to use sick leave in accordance with
this subclause is subject to—

(1) the employee being responsible for the care
of the person concerned; and

(2) the person concerned being either—
(A) a member of the employee’s immedi-

ate family; or
(B) a member of the employee’s household.

(3) the term “immediate family” includes—
(A) a spouse (including a former spouse, a

de facto spouse and a former de facto
spouse) of the employee. A de facto
spouse, in relation to a person, means
a person of the opposite sex to the first
mentioned person who lives with the
first mentioned person as the husband
or wife of that person on a bona fide
domestic basis although not legally
married to that person; and

(B) a child or an adult child (including an
adopted child, a step child or an ex
nuptial child), parent grandparent,
grandchild or sibling of the employee
or spouse of the employee.

(iv) The employee shall, wherever practicable, give the
employer notice prior to the absence of the intention
to take leave, the name of the person requiring care
and their relationship to the employee, the reasons
for taking such leave and estimated length of absence.
If it is not practicable for the employee to give prior
notice of absence, the employee shall notify the em-
ployer by telephone of such absence at the first
opportunity on the day of absence.

(b)  Unpaid Leave for Family Purpose
An employee may elect, with the consent of the employer,

to take unpaid leave for the purpose of providing care to a
family member who is ill.

(c)  Annual Leave
(i) Notwithstanding the provision of this clause, an em-

ployee may elect, with the consent of the employer,
to take annual leave in single day periods not ex-
ceeding five days in any calendar year at a time or
times agreed between them.

(ii) Access to annual leave, as prescribed in paragraph
(c)(i) above, shall be exclusive of any shutdown pe-
riod provided for elsewhere under this award.

(iii) An employee and employer may agree to defer pay-
ment of the annual leave loading in respect of single
day absences, until at least five consecutive annual
leave days are taken.

(d)  Make-up Time
An employee may elect, with the consent of their employer,

to work “make-up time”, under which the employee takes time
off ordinary hours, and works those hours at a later time, dur-
ing the spread of ordinary hours provided in the Award.

STUDY LEAVE
(a) Amount of Leave—

Upon receipt of an appropriate application a respond-
ent Council shall grant an officer absence from duty
without loss of pay for the purpose of attending a course
of study approved by it and appropriate to the needs for
the council granting the leave.

Such leave is subject to the following conditions—
(i) Paid leave shall not exceed five hours per week

(including any travelling time which may be
incurred).

(ii) An equivalent period of time to that for which
paid study leave is approved attending actual
lectures must also be incurred in the officer’s
own time.
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(iii) Time off shall not be granted until the officer
has completed the equivalent of the first full-
time academic year for first courses of study.
Officers completing post-graduate courses
may be required to have completed the equiva-
lent of the first full-time semester prior to being
eligible for leave under this clause.

(iv) Study leave shall not adversely affect the nor-
mal operations of the council.

(b) Application for Leave—
The granting of leave in accordance with subclause (a)

hereof is to be on an annual or semester basis and a fresh
application must be made at the conclusion of each such
period.

Council is entitled to consider the officer’s academic
record to date and his/her application to duties in arriving
at a decision as to whether or not study leave will be ap-
proved.

(c) Tuition Fees—
Where an officer undertakes a course of study, relevant

to his/her employment and approved by the local author-
ity, any tuition fees incurred shall be reimbursed by the
employer in accordance with Council Policy upon the
subsequent completion of a substantial section of the
course within a reasonable period.

(d) Examination Leave—
Where officers have to attend examinations, held dur-

ing their normal hours of duty, in relation to the course of
study mentioned in subclause (a) hereof, they shall be
granted an appropriate amount of time-off with pay for
such attendance.

SPEARWOOD WORKSHOP AND COMMERCIAL
SERVICES EMPLOYEES ENTERPRISE

PARTNERSHIP AGREEMENT 1996.
No. AG 253 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Co-Operative Bulk Handling Limited

and

The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers—Western Australian

Branch and Another.

No. AG 253 of 1997.

Spearwood Workshop and Commercial Services Employees
Enterprise Partnership Agreement 1996

28 October 1997.

Order.
HAVING heard Ms M. Olins on behalf of the Applicant; Mr
G.C. Sturman as agent for The Automotive, Food, Metals,
Engineering, Printing and Kindred Industries Union of Work-
ers—Western Australian Branch; and Mr C.F. Young as agent
for the Communications, Electrical, Electronic, Energy, In-
formation, Postal, Plumbing and Allied Workers Union of
Australia, Engineering and Electrical Division, WA Branch,
and by consent, the Commission, pursuant to the powers con-
ferred on it under the Industrial Relations Act, 1979, hereby
orders—

THAT the agreement made between the parties in the
terms of the following schedule and lodged in the Com-
mission on the 24th day of September, 1997 entitled
Spearwood Workshop and Commercial Services Employ-
ees Enterprise Partnership Agreement 1996 be registered
forthwith as an industrial agreement.

(Sgd.) G.L. FIELDING,
[L.S.] Senior Commissioner.

Schedule.

1.—TITLE
This Agreement shall be known as the Spearwood Work-

shop and Commercial Services Employees Enterprise
Partnership Agreement 1996.

2.—ARRANGEMENT
   Clause No.

Aim of Agreement  7
Appraisals 15
Area and Scope  3
Arrangement 2
Commitment 20
Continuous Improvement 14
Definitions 8
Grievances and Disputes 21
Key Performance Indicators 13
Overtime 10
Parties Bound 6
Relationship To Award/Agreement 5
Review 19
Self Managed Work Teams 12
Surveys 16
Temporary Transfers 18
Term of Agreement 4
Training 17
Title 1
Values 11
Wages and No Extra Claims  9
Schedule 1

3.—AREA AND SCOPE
This Agreement applies to those employees employed by

Co-operative Bulk Handling at the Spearwood Workshop un-
der the classifications prescribed in the Grain Handing
Maintenance Workers Award No. C477 of 1979.

4.—TERM OF AGREEMENT
This Agreement shall come into force from the first pay pe-

riod commencing on or after 7 December 1996 and shall remain
in force until 7 December 1999 (3 years).

Prior to the expiry of this Agreement, the parties shall incor-
porate the provisions of this Agreement into the Award.

5.—RELATIONSHIP TO AWARD/AGREEMENT
This Agreement shall be read in conjunction with the Award

and the Grain Handling (Maintenance Workers’) Enterprise
Agreement 1994. In the event of any inconsistency between
the Award, the Grain Handling (Maintenance Workers’) En-
terprise Agreement 1994 and this Agreement, this Agreement
shall prevail to the extent of such inconsistency.

6.—PARTIES BOUND
This Agreement is binding upon—

Co-operative Bulk Handling Limited;
43 employees pursuant to the Grain Handling Mainte-

nance Workers Award;
Automotive, Food, Metals, Engineering, Printing and

Kindred Industries Union of Workers, WA Branch; and
Communications, Electrical, Electronic, Energy, Infor-

mation, Postal, Plumbing and Allied Workers Union of
Australia, Engineering and Electrical Division, WA
Branch

7.—AIM OF AGREEMENT
This Partnership Agreement has been developed specifically

between Co-operative Bulk Handling Limited and Spearwood
Workshop personnel. The agreed implemented conditions and
work practices are unique and take into consideration the as-
sociated risk of commercial activities at the Spearwood
Workshop.

It is the objective of the parties to this Agreement to imple-
ment better work practices through the establishment of—

— Key Performance Indicators
— Continuous Improvement
— Appraisal System
— Workplace Surveys
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with the aim of promoting a competitive commercial environ-
ment.

8.—DEFINITIONS
“Award” means the Grain Handling Maintenance Workers

Award No. C477 of 1979.
“Employee” means an employee who is employed at the

Spearwood Workshop by the employer pursuant to the award.
“Employer” means Co-operative Bulk Handling Limited.
“Company” means Co-operative Bulk Handling Limited.
“Union” means the Automotive, Food, Metals, Engineer-

ing, Printing and Kindred Industries Union of Workers, WA
Branch and the Communications, Electrical, Electronic, En-
ergy, Information, Postal, Plumbing and Allied Workers Union
of Australia, Engineering and Electrical Division, WA Branch.

9.—WAGES, ALLOWANCES AND NO EXTRA CLAIMS
(1) The following rates of wages per week (38 hour week)

shall be payable to employees covered by this Agreement from
the first pay period commencing on or after the dates stated:

Classification    Rate Per Week
__Dec 96 __Dec 97 __Dec 98

$ $ $

Tradesperson Level 4 691.40 722.80 741.70
Tradesperson Level 3 662.20 692.30 710.40
Tradesperson Level 2 633.20 662.00 679.20
Tradesperson Level 1 604.00 631.50 648.00
Maintenance Empl Lvl 4 551.40 576.50 591.50
Maintenance Empl Lvl 3 525.80 549.70 564.00
Maintenance Empl Lvl 2 502.50 525.40 539.10
Maintenance Empl Lvl 1 474.60 496.20 509.10
Driver Articulated Vehicle 582.90 609.40 625.30

exceeding 20 tonne capacity
Driver Articulated Vehicle 561.50 587.00 602.30

exceeding 7 tonne capacity
(2) The following allowances shall be paid in accordance

with the Award and (3) hereof on and from the dates stated
below—

__Dec __Dec __Dec

1996 1997 1998

Disability Allowance 10.03 10.49 10.76
First Aid Allowance 6.05 6.32 6.49
Electrical Licence Allowance 16.83 17.59 18.05
Tool Allowance 12.10 12.65 12.98
Mobile Crane/Forklift 3.67 3.84 3.94

Allowance
In Charge Allowance (1-10) 21.23 22.19 22.77
In Charge Allowance (11-20) 32.45 33.92 34.81
Senior Tradesperson

Allowance 33.44 34.96 35.87
(3) It has been agreed by the parties that the wage rates for

Tradespersons in subclause (1) above are to be inclusive of
the disability and tool allowances stated in subclause (2). For
Maintenance Employees, the rates in subclause (1) above in-
clude the forklift and disability allowances stated in
subclause (2).

(4) The parties agree that the employees covered by this
Agreement shall not be entitled to any wage increase addi-
tional to those contained in subclauses (1) and (2) hereof during
the term of this agreement.

10.—OVERTIME
(1) The parties agree that all overtime hours worked in ex-

cess of the ordinary hours on any day, shall be paid for at time
and one half of the ordinary time.

(2) Despite the provisions of subclause (1) above, overtime
for working Public Holidays shall be paid in accordance with
the Award.

11.—VALUES
Spearwood personnel will formulate a set of guidelines which

every employee will embrace as part of their new work ethic.
The following disciplines will be the qualities embraced—

(i)  ownership
(ii)  quality control

(iii)  quality assurance

(iv)  customer focus
(v)  punctuality

(vi)  teamwork
(vii)  trustworthiness
(viii)  cooperativeness
(ix)  safety awareness
(x)  flexibility

These values will be documented and all new employees
will be advised of these as part of their induction.

12.—SELF MANAGED WORK TEAMS
The concept of self managed work teams which has been

introduced in some areas at Spearwood, will be further em-
braced. This introduction to a team concept is expected to
improve procedures, facilitate supervisory tasks and generate
more employee job satisfaction.

13.—KEY PERFORMANCE INDICATORS (KPI’S)
In order to measure ongoing performance a number of KPI’s

will be established. These will be developed by the Company
and employees conjointly. Employees participation is vital to
the outcomes and progress of this facet of the new partner-
ship.

14.—CONTINUOUS IMPROVEMENT
This concept will be embraced by all employees in order to

improve processes and develop an ongoing ownership of the
work process. Participation in continuous improvement teams
will be expected.

15.—PERFORMANCE APPRAISAL
It is agreed that an appraisal review system be formalised

and implemented for all employees.
The appraisal system is to be applied in a productive and

positive manner without negative or disciplinary connotations
being used in this process. No record to remain on file for
more than 12 months.

Further discussions and clarifications as well as a possible
name change are at this point still required, however it is ex-
pected that full implementation will occur within 12 months.

This appraisal system is to be trialed during the life of this
agreement.

16.—SURVEYS
The use of surveys will be supported for obtaining informa-

tion which will benefit the operation of the workshop and its
employees.

17.—TRAINING
All future training will be carried out with the specific pur-

pose of developing skills required in the Spearwood Workshop.
The present career path structure with four pay levels for
tradespersons depending on their post-apprenticeship training
will be simplified by making Level 2 automatic on comple-
tion of the three month probationary period for permanent
employees and discretionary for temporary employees.
Spearwood employees will then require only six additional
subjects to fulfil the requirements of Level 4.

18.—TEMPORARY TRANSFERS

Where a Spearwood based employee is temporarily trans-
ferred to another locality for more than two weeks, the
employee may elect at the conclusion of the two week period
to continue to be paid in accordance with this agreement or be
paid in accordance with the appropriate agreement at the work
locality to which the employee has been temporarily trans-
ferred.

19.—REVIEW

(a) In order to facilitate a long term accord with this Agree-
ment, review discussions will occur on a regular basis between
the parties.

(b) The parties undertake to review this Agreement com-
mencing no later than eight (8) weeks prior to the date of expiry
of this Agreement.
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20.—COMMITMENT
(1) The parties undertake that the terms of this Agreement

will not be used to progress or obtain similar arrangements or
benefits in any other enterprise.

(2) This Agreement shall not operate to cause any employee
to suffer a reduction in ordinary time earnings or to depart
from the standards of the Western Australian Industrial Rela-
tions Commission in regard to hours of work, annual leave
and loading with pay or long service leave with pay.

(3) The parties accept that they are bound by the terms of
this Agreement throughout its duration and that they will op-
pose any application by other parties to be joined to this
Agreement.

21.—GRIEVANCES AND DISPUTES
To facilitate the resolution of any question, dispute or diffi-

culty arising out of the operation of this Agreement, the
following procedure shall apply—

(a) The employee(s) concerned over any issue shall first
refer the grievance to his or her immediate Supervi-
sor.

(b) If the matter is not resolved by the foregoing process
in subclause (a) hereof, the issue should be referred
to the Spearwood Manager for resolution. Employ-
ees may elect to have formal assistance from the
Union at this point in the procedure.

(c) Where the appropriate Company representatives and
Union officials cannot resolve the issue in dispute,
reference may be made to the Western Australian
Industrial Relations Commission for the resolution
of any such dispute.

Schedule 1
Signed for and on behalf of—
CO-OPERATIVE BULK HANDLING LIMITED
22 Delhi Street, West Perth WA 6005
indecipherable (signed)
.....................................
I M Mencshelyi
General Manager
Signed for and on behalf of—
AUTOMOTIVE, FOOD, METALS, ENGINEERING,

PRINTING AND KINDRED INDUSTRIES UNION OF
WORKERS, WESTERN AUSTRALIAN BRANCH

1111 Hay Street, West Perth WA 6005
K. Peckham (signed)
................................. Common Seal
Signed for and on behalf of—
COMMUNICATIONS, ELECTRICAL, ELECTRONIC,

ENERGY, INFORMATION, POSTAL, PLUMBING AND
ALLIED WORKERS UNION OF AUSTRALIA, ENGI-
NEERING AND ELECTRICAL DIVISION, WESTERN
AUSTRALIAN BRANCH

1st Floor, 401-403 Oxford Street, Mt Hawthorn WA 6016
C. Young (signed)
............................. Common Seal

TOTAL CORROSION CONTROL ENTERPRISE
AGREEMENT 1996.
No. AG 140 of 1996.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters and
Plasterers Union of Workers

and
Total Corrosion Control Pty Ltd.

No. AG140 of 1996.

Total Corrosion Control Enterprise Agreement 1996.

3 October 1997.

Order.
WHEREAS an application was lodged in the Commission
pursuant to section 41 of the Industrial Relations Act 1979;

AND WHEREAS the Commission adjourned the applica-
tion on the understanding that the applicant would advise the
Commission when it wanted the proceed with the application;

AND WHEREAS the applicant was subsequently advised
that an order striking out the matter for want of prosecution
would issue unless the applicant contacted the Commission
within a specified period of time;

AND WHEREAS that period of time has lapsed and the
Commission has not heard from the applicant;

AND HAVING HEARD Mr G. Giffard on behalf of the
applicant and there being no appearance on behalf of the re-
spondent;

NOW THEREFORE, I the undersigned, pursuant to the
powers conferred on me under the Industrial Relations Act
1979, hereby order—

THAT the application be struck out for want of pros-
ecution.

(Sgd.) A.R. BEECH,
[L.S.] Commissioner.

TOWN OF ALBANY (STATE) ENTERPRISE
AGREEMENT 1997.
No. AG 146 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Town of Albany
and

The Australian Liquor, Hospitality And Miscellaneous
Workers Union, Miscellaneous Workers Division, Western

Australian Branch And Another.
No. AG 146 of 1997.

27 August 1997.

Order.
HAVING heard Mr M Fitzgerald on behalf of the applicant
and Ms S Ellery on behalf of The Australian Liquor, Hospital-
ity And Miscellaneous Workers Union, Miscellaneous Workers
Division, Western Australian Branch and Mr E L Fry on be-
half of the Federated Liquor and Allied Industries Employees’
Union of Australia, Western Australian Branch, Union of
Workers, now therefore, I the undersigned, pursuant to the
powers conferred under the Industrial Relations Act, 1979 and
by consent, do hereby order —

THAT the “Town of Albany (State) Enterprise Agree-
ment 1997” as filed in the Commission on 16th July 1997,
be registered with effect on and from the 27th day of
August 1997.

(Sgd.) A.R. BEECH,
[L.S.] Commissioner.
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1.—TITLE
This Agreement shall be known as the “Town of Albany

(State) Enterprise Agreement 1997”.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Incidence And Parties Bound
4. Aim Of The Agreement
5. Date And Period Of Operation
6. Relationship To Parent Awards
7. Hours Of Duty
8. Performance Standards
9. Application Of State Legislation

10. Communication
11. Customer Service (Work Practices And Workplace

Reform)
12. Workplace Change—General Initiatives
13. Personal Development And Training
14. Salary Increases During The Life Of The Agreement
15. Prevention and Settlement of Disputes
16.  Signatures of the Parties

3.—INCIDENCE AND PARTIES BOUND
This Agreement (“the Agreement”) shall apply to the Aus-

tralian Liquor, Hospitality and Miscellaneous Workers’ Union
(Miscellaneous Workers’ Division Western Australian Branch)
and the Federated Liquor and Allied Industries Employees’
Union of Australia, Western Australian Branch, Union of
Workers, and the Town of Albany (“the Town”) and those staff
who are employed by the Town in the Albany Leisure and
Aquatic Centre and who are covered by the Restaurant, Tea-
room & Catering Workers Award 1979. The Agreement applies
to approximately eight (8) employees.

4.—AIM OF THE AGREEMENT
The aim of the Agreement is to increase efficiency and pro-

ductivity through a continuation of the programme of structural
efficiency and workplace reform to assist in achieving the
Town’s Strategic vision for the year 2016, and at the same
time working towards the Town’s Mission of “Striving for
Excellence in Community Service”.

5.—DATE AND PERIOD OF OPERATION
The Agreement shall operate from the beginning of the first

pay period commencing on or after 15 November 1996 and
shall remain in force until 16 November 1998, or unless and
until replaced by a new agreement.

6.—RELATIONSHIP TO PARENT AWARDS
(1) The Agreement shall be read and interpreted wholly in

conjunction with the Award listed in Clause 3.—Incidence And
Parties Bound of the Agreement as it appeared on 15 Novem-
ber 1996 and where there is any inconsistency between the
Agreement and any part of that Award as it then appeared,
then the Agreement shall prevail to the extent of any incon-
sistency.

(2) Provided further that, should the rates of pay in the above
mentioned Award increase to the point where those rates of
pay exceed the rates of pay provided by the Agreement, then
the rates of pay prescribed by the Award shall prevail subject
to the provision in subclause (1) of this clause relating to the
application of the award as it appeared on 15 November 1996
ceasing to apply and thereafter the Agreement shall be read
and interpreted wholly in conjunction with the award as it then
reads and as it reads from time to time thereafter and the Agree-
ment shall prevail to the extent of any inconsistency.

7.—HOURS OF DUTY
(1) The ordinary hours of duty for employees covered by

the Agreement shall not exceed 152 hours per 4-weekly work
cycle, to be worked Monday to Friday inclusive between the
hours of 7.00am and 6.00pm, which shall include an unpaid
meal break of not less than 30 minutes duration, provided that
subclauses 34(b)-(j) of the Local Government Officers’ (WA)
Award shall apply.

(2) The hours of duty for each of the teams shall be deter-
mined by the Team Leader and Executive Manager, in
consultation with individual employees, to ensure the highest
level of customer service is provided.

8.—PERFORMANCE STANDARDS
(1) Each work area within the Town covered by the Agree-

ment, shall adopt and implement performance standards.
(2) Performance standards shall be developed in consulta-

tion with and to the satisfaction of the Executive
Manager—Strategy and Contract Management and such per-
formance standards for every team shall be in place within six
months of the date of certification of the Agreement.

9.—APPLICATION OF STATE LEGISLATION
(1) The West Australian Occupational Health, Safety and

Welfare Act shall apply without limitation.
(2) The West Australian Equal Opportunity Act shall apply

without limitation.

10.—COMMUNICATION
(1) The parties are committed to maintain regular and effi-

cient communication with all employees and agree to develop
a communication mechanism. Employees will be encouraged
to express their views, and contribute towards improvements
in work practices and services provided throughout The Town.

(2) A Consultative Committee shall be established incorpo-
rating Executive Management members and staff
representatives to facilitate and monitor the implementation
of the Agreement.

11.—CUSTOMER SERVICE (WORK PRACTICES AND
WORKPLACE REFORM)

(1) (a) The overall aim of the Town’s workplace reform
agenda is to provide services that are responsive to the com-
munity’s needs and aspirations, and are competitive in terms
of timely delivery, quality and cost.

(b) The parties agree to continue the consultative process of
structural efficiency and workplace reform.

(c) The following list of principles set out the manner in
which the structure shall be built and the way in which the
Town will go about its service provision—

(i) The needs of its customers (both internal and exter-
nal) are paramount—the use of community needs
analyses and customer surveys will guide the plan-
ning and decision making process.

(ii) Customer focussed teams shall be established to ad-
vance the “one stop shop” principle and staff and
management shall strive to achieve multi-discipli-
nary and flexible work teams. Self managed work
teams shall be encouraged with maximum delega-
tion to facilitate decision making at the level closest
to the customer.

(iii) Competitive testing of all The Town services shall
occur in accordance with The Town’s competitive
testing principles.

(iv) The functions which determine the type and level of
service delivery (the purchaser) from those which
physically provide works or services (the provider)
are to be separated.

(v) Increased emphasis is to be placed on the new Local
Government accountability requirements and trans-
parency of The Town’s competitive testing of service
delivery.

(vi) The parties are committed to improved recognition
of team and individual performances.

(vii) There is to be clear separation of roles between
Mayor, Council, Councillors and the Chief Execu-
tive Officer defined in policy.

(viii) The organisation is to remain flexible to accommo-
date change and the possible outcomes of the
Structural Reform Advisory Committee Report to the
State Government.

(2) Best Practice
The parties undertake to implement Best Practice and con-

tinuous improvement principles during the life of the
Agreement that involves continuous improvements to but is
not limited to—

(a) efficiency and effectiveness
(b) quality of service provision
(c) the customer focus of the organisation
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(d) the competitiveness of the organisation
(e) job satisfaction and career opportunities for employ-

ees
(f) continuous improvement programme

(3) Key Performance Indicators
(a) Key Performance Indicators shall be developed and

implemented by team leaders in consultation with
their teams as a means of measuring what has been
achieved and identifying the need for further im-
provements. Reasonable training and resourcing shall
be available for staff involved in setting KPIs.

(b) Key Performance Indicators may include, but not be
limited to the following—

• customer service
• customer satisfaction (internal and external)
• wastage and rework
• customer request turnaround
• work force participation in productivity im-

provements
• financial performance
• staff turnover and absenteeism
• safety
• training
• application processing times
• commitment to quality
• productivity
• health

(4) Benchmarking
The parties are committed to the development and imple-

mentation of benchmarking throughout the Town’s operations
during the life of the Agreement. For the purposes of the Agree-
ment benchmarking shall be defined as the process of
measuring the Town’s performance and practices in key areas
against the performance and practices of other organisations
in the pursuit of continuous improvement.

(5) Multi-skilling
To enable greater flexibility and provide for career growth

the parties agree to develop, wherever possible multi-skilling
through an effective training plan to enhance job opportuni-
ties and broaden career possibilities for employees and raise
productivity within the Town and provide the greatest level of
internal and external customer service and satisfaction.

(6) Competitive Testing Principles
The parties are committed to the introduction of competi-

tive testing as a key reform of the Town’s operations utilising
the following important guiding principles—

(a) Quality and efficiency of service delivery shall in no
way be compromised by the competitive process—
The Town shall determine the range and level of
service provision.

(b) The Town is committed to competitively assess all
aspects of the organisation and may market test ap-
propriate services. No management, business or
service unit shall be exempt from proving their com-
petitiveness, notwithstanding that service units may
not be necessarily be tested by a tendering process.
Competitiveness shall be measured in terms of serv-
ice level, quality, cost and timeliness of delivery.

(c) The Town supports bidding for contracts for other
government work (as recommended in the report of
the Local Government Structural Reform Advisory
Committee), particularly where there are advances
to the community, eg., economies of scale, local pref-
erence policy versus outside contractors and provided
there is no adverse effect on The Town’s day to day
operations.

(d) The Town shall not compete for private work to the
detriment of the private sector unless it considers it
to be in the community interest. In such a situation
The Town shall pass a public resolution on this mat-
ter, outlining its reasons and be open to public
scrutiny.

(e) The organisation structure and management of com-
petitive testing shall be designed with the intention
of achieving a transparent separation between pur-
chaser and service provider functions.

(f) Communication between the community, The Town,
staff and the unions as well as ongoing consultation
in the development of policy is considered essential.
This competitive testing reform shall be dynamic in
that as the organisation gains experience and knowl-
edge, a need to change direction may arise
(continuous improvement principles).

(g) In the event of an in-house bid being unsuccessful,
The Town shall attempt to redeploy staff wherever
possible. Staff who cannot be redeployed may be
offered a voluntary severance arrangement in accord-
ance with the Agreement and if not accepted, shall
be treated in accordance with the redundancy provi-
sions of the relevant award.

(h) The parties are committed to the provision of the
support necessary, including staff training, to enable
staff to become market competitive. Staff training
shall include, where appropriate—

• leadership/team building/self managed work
teams

• identifying quantity and quality of services
• developing unit costs and effective costing

systems
• bench marking/key performance indicators
• developing specifications
• managing contracts
• preparing tenders
• preparation of business plans
• evaluating tenders and preparing The Town

meeting reports; and
• other training deemed necessary to become

market competitive.
(i) Service/business units which provide services inter-

nally shall have preferred supplier status within the
organisation provided they retain quality assurance
requirements (if appropriate) and are competitive in
terms of provision of quality and cost of service.

(j) The Town shall finalise a costing policy before any
further areas within the operations become subject
to competitive tendering. The costing policy will be
a public document open to scrutiny. The policy will
outline the Town’s methodology of costing fairly and
accurately for tender bids and the provision of inter-
nal services.

(k) The Town shall ensure that the evaluation of tenders
and selection process is undertaken fairly, properly
and as soon as possible after the close of tenders.
Matters considered in the evaluation of tenders are
to be clearly identified and open to public scrutiny.

(l) Where the Town is considering calling tenders for
work which is currently carried out by the existing
employees covered by the Agreement, maximum
notification shall be given to workplace representa-
tives with the intention to enable input into the
preparation of specifications and definition of scope
of work.

(m) This clause does not limit Town’s rights to contract
out or competitively tender works as it considers ap-
propriate. Employees to be affected by any decision
of the Town to contract out any part of the Town’s
operations shall be consulted in accordance with
Clause 47.—Redundancy/Severance Payments of the
Local Government Officers’ (Western Australia)
Award 1988.

(7) Local Work Area Arrangements (“LWAA’s”) Productiv-
ity Initiatives

(a) A Local Work Area is a discrete section of Town’s
operations.

(b) The Town is a diverse organisation and the needs
and requirements of the various work areas are dif-
ferent. In order to obtain improved productivity,
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different arrangements may be required by different
areas, and Local Work Areas (“LWA”) shall be de-
fined and additional arrangements negotiated specific
to each LWA.

(c) An objective is to facilitate the development and im-
plementation LWAA’s to ensure employees are
competitive and responsive to changing customer and
community needs and in the context of Compulsory
Competitive Tendering.

(d) LWAAs shall involve the development of business
plans and staff empowerment. The aim is to achieve
devolution of responsibility to the point closest to
the customer. The parties are committed to the de-
velopment and implementation of this process over
the life of the Agreement.

(e) Where the terms and conditions of an LWAA is in-
consistent with the terms and conditions of the
Agreement then the LWAA shall prevail over the
Agreement to the extent of any inconsistency.

(8) Albany Leisure & Aquatic Centre (“ALAC”) Productiv-
ity Initiatives

Local Work Area Arrangements shall be developed to ad-
dress as a minimum the following core issues—

• Team Training
• Multi skilling
• Flexible Working Hours
• Communications
• Staff Training & Development

(a) Multi Skilling
The team leaders in consultation with team mem-
bers shall develop and implement multi skilling
wherever possible, through an effective training plan
to enhance job opportunities and broaden career op-
portunities for employees and to raise productivity.

(b) Team Training
The team leaders in consultation with team mem-
bers shall promote team training amongst related
work areas to encourage ownership of work tasks
and results.

(c) Flexible Work Hours
The parties agree that to provide improved customer
service and quality of service delivery by the intro-
duction of flexible working hours during the life of
the agreement.

(d) Communications
The parties recognise that good communications both
within the ALAC and between the centre and its cus-
tomers are vital to the smooth effective operation of
the centre. The parties agree to developing a stream-
lined method of consultation within the centre to
maximise information flow and minimise lost pro-
duction time.

(e) Staff Training & Development
Development and training courses after hours shall
be taken in employee’s own time.

12.—WORKPLACE CHANGE—GENERAL
INITIATIVES

(1) Rostered Day Off
(a) All employees covered by the Agreement are com-

mitted to the introduction flexible Rostered Days Off.
Individual employees and their team leaders or Ex-
ecutive Managers may agree to implement, on an
individual basis, any of the following options in re-
spect to the taking of RDO’s.

• Nineteen (19) day four weekly work cycle with
RDO’s to be rostered through the week by
agreement between the employee effected and
the manager.

• Eighteen (18) day four weekly work cycle with
RDO’s to be rostered through the week by
agreement between the employee effected and
the manager.

• Fourteen (14) day three week work cycle with
RDO’s to be rostered through the week by
agreement between the employee effected and
the manager.

• Nine (9) day fortnight with RDO’s rostered
through the week by agreement between the
employee effected and the manager.

(b) The arrangements, set out in paragraph a) above, shall
be negotiated so as to fit into a the parameters of a
152 hour four weekly work cycle in which individual
employees may be rostered, by agreement between
the employee effected and the Manager/Team Leader,
to provide for start and finish times, meal breaks,
accrued time off and alternative rates of remunera-
tion (subject to the “no disadvantage” test) as may
be agreed between the effected employee and the
Manager/Team Leader.

(c) Where flexible hours and RDO’s are negotiated un-
der the provisions of this clause and the resultant
arrangements are found to be in conflict with the
provisions of the Agreement, such arrangements shall
be certified as a schedule to the Agreement.

(d) Where agreement cannot be reached existing work
practices shall prevail.

(2) Introduction of Change
(a) The parties agree and accept that the requirements

of Clause 46—Introduction of Change—of the Lo-
cal Government Officers’ (WA) Award 1988 shall
be complied with by the parties following and ad-
hering to the procedures set out in the Agreement.

(b) Further discussions shall be conducted as the change
process continues in accordance with the Award.

(c) Employees shall be consulted in a structured way
when any organisational changes are proposed, and
as part of the implementation process.

(d) Reasonable professional support and counselling will
be available for staff during periods of organisational
change, and as a result of any organisational change,
to the extent of the duty of care provisions of the
Occupational Health, Safety and Welfare Act.

(3) Equipment
(a) The Town shall endeavour to adequately resource

and maintain equipment to undertake tasks within
agreed performance standards and KPIs.

(b) Additional equipment required to competitively ten-
der shall be included in costings in the tender bid.

(4) Redeployment, Voluntary Redundancy and Severance
Where an employee’s position becomes redundant as a re-

sult of workplace change, unsuccessful competitive tendering,
amalgamation, privatisation or closure of sections or section
of the work force covered by the Agreement, one of the fol-
lowing options shall be available by mutual agreement between
the employer and that employee. If agreement cannot be
reached between the parties, the award conditions shall ap-
ply—

(a) Redeployment and Retraining
(i) The Town shall offer retraining and redeploy-

ment into another part of Town’s operations
where an appropriate position exists. Employ-
ees who have accepted the offer shall
co-operate fully and avail themselves of those
opportunities

(ii) An employee who by agreement is redeployed
to an alternative position which is classified
at the same or lower level, shall have their clas-
sification maintained at the existing level and
retain entitlement to all previous conditions
of employment provided that the employee
remains prepared to exercise their full range
of skills, knowledge and experience.

(iii) The employee shall be provided with the op-
portunity to undertake training and
development as determined by the staff ap-
praisal process.
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(iv) Where it is not practicable to maintain the clas-
sification and conditions at the existing level,
the classification and conditions may be var-
ied by mutual agreement; or a voluntary
severance and redundancy option in terms of
the Agreement shall be made available.

(v) Employees offered redeployment and not ac-
cepting redeployment may take the voluntary
severance and redundancy option in line with
the terms of the Agreement.

(b) Voluntary Redundancy and Severance
(i) The parties recognise that if an employee is

displaced as a result of the position being made
redundant, that person may choose to accept
voluntarily redundancy and leave the employ-
ment of the Town.

(ii) In this case, the following provisions shall
apply—

(aa) 12 weeks notice (with reasonable time
off to seek other employment and/or
attend interviews) or pay in lieu of no-
tice where sufficient notice is not given;
and

(bb) an additional week’s notice, or pay in
lieu thereof, if the employee is 45 years
of age or over; and

(cc) severance pay of 2 weeks pay for each
completed year of service at the Town
up to a maximum of 26 weeks pay.

(dd) any employee may elect to work less
than the twelve weeks notice and still
enjoy the benefits of subclauses (bb)
and (cc) of this clause, however, such
employee shall only receive payment
for that much of the notice period that
the employee works.

(ee) a minimum of six weeks severance pay
shall be paid to any employee who is
willing to complete the 12 weeks no-
tice, irrespective of years of service
with the Town.

(iii) This clause shall not apply to employees em-
ployed on fixed term contracts.

(5) Teamwork
(a) Employees covered by the Agreement shall provide

flexibility in and between work teams
(b) Employees covered by the Agreement agree to pro-

vide the extra support necessary to ensure the
successful implementation of the outdoor workers
Clause 45 agreement, and any other agreements that
may arise during the period of the Agreement.

13.—PERSONAL DEVELOPMENT AND TRAINING
The Town is committed to providing access to training to all

employees. The overall training program shall be determined
by Executive Management. Training may be external, inter-
nal, or on-the-job.

In addition to the Town’s policy document on “Conferences,
seminars and training courses”, the following criteria shall be
used when identifying training needs and the level of the
Town’s support for the training.

(1) Essential Training
(a) The Town shall support attendance at one off

short courses, seminars, conferences, work-
shops and participation in programs of study
to enable employees to—

(i) perform their responsibilities and du-
ties in their Position Description; and

(ii) have the skills, knowledge and abili-
ties required to meet organisational
goals, objectives or focus as identified
in strategic plans, or other adopted pro-
grams or policies.

(b) The Performance Review and Development
System shall be used to identify the skills,

knowledge and abilities an employee requires
to perform duties to the expected level. The
Town’s support of participation in training
shall be in the following form—

(i) all course and/or associated fees as per
The Town policy;

(ii) travel, accommodation and expenses as
per The Town policy; and

(iii) time for travel and attendance as per
the hours clause or overtime clause of
the Agreement or the relevant award.

(2) Desirable Personal Development and Training
The Town shall support attendance at one off short
courses, seminars, conferences, workshops, etc and
participation in programs of study such as TAFE or
Tertiary Courses where they—

(a) Develop or enhance skills, knowledge and
abilities beyond the requirements of the em-
ployee’s current position as defined in the
Position Description, or beyond training needs
as identified in quarterly staff appraisals to
perform duties at the expected level, but are
related to the organisation’s current or planned
activities or focus as identified in strategic
plans, or other adopted programs or policies;

(b) Enable multi-skilling, secondments to other
departments, and career pathing within the
organisation.

(c) The level of the Town’s support, along with
consideration of implications of the training
on position levels, shall be negotiated between
the staff member, Team Leader and Executive
Manager. Right of appeal to the Chief Execu-
tive Officer shall be available, and the CEO’s
decision shall be final.

14.—SALARY INCREASES DURING THE LIFE OF
THE AGREEMENT

(1) This clause shall not apply to employees employed on
negotiated salary packages or those employed on fixed term
contracts.

(2) The total salary increase provided by the Agreement shall
not exceed 10% calculated on the award rate applicable to the
classification for each individual employee exclusive of al-
lowances, overtime and over the award payments.

(3) Salary Increments
(a) 1st increment—on submission of the Agreement to

the IRC, and backdated to and the payable from the
beginning of the first pay period commencing on or
after 15 November 1996 (4%).

(b) 2nd increment—payable from the beginning of the
first pay period commencing on or after 1 July 1997
(3%).

(c) 3rd increment—payable from the beginning of the
first pay period commencing on or after 1 July 1998
(3%).

15.—PREVENTION AND SETTLEMENT OF DISPUTES
Any grievance, complaint, claim or dispute, or any matter

which is likely to result in a dispute, between the Town and
any staff team or section of a team, shall be settled in accord-
ance with the procedures set out herein.

(1) The team or section(s) of the team concerned shall dis-
cuss the matter with their team leader. If the matter cannot be
resolved at this level the team leader shall, within 3 days, refer
the matter to the respective Executive Manager.

(2) The Executive Manager shall, if able, answer the matter
raised within one week of it being referred to him/her and, if
not so able, refer the matter the Consultative Committee (as
referred to in subclause (2) of Clause 10.—Communication of
the Agreement where a solution shall be pursued.

(3) Should the matter remain in dispute after the above proc-
esses have been exhausted either party may refer the matter to
the Chief Executive Officer who shall be allowed two weeks
to resolve the dispute to satisfaction of all parties.
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(4) Should the matter remain in dispute after the above proc-
esses have been exhausted, either party may refer the matter
to the Western Australian Industrial Relations Commission for
conciliation.

(5) An individual employee may opt to utilise the proce-
dures set out in this clause to resolve a dispute with the Town
that may arise in respect to the Agreement.

(6) Nothing in this clause shall limit the right of an indi-
vidual employee or any group of employees, at any time, to
seek advice from, or be represented by, a shop steward or an
appropriate union representative.

(7) The settlement procedures provided by this clause shall
be applied to all manner of dispute referred to in subclause (1)
of this clause, and no party, or individual, or group of indi-
viduals, shall commence any other action, of whatever kind,
which may frustrate a settlement in accordance with its proce-
dures. Observance of these procedures shall in no way prejudice
the right of any party, or individual, in dispute to refer the
matter for resolution by the Western Australian Industrial Re-
lations Commission.

16.—SIGNATURES OF THE PARTIES
Signed: (Helen M Creed)
On behalf of the Australian Liquor, Hospitality & Miscella-

neous Workers Union (Miscellaneous Workers Division
Western Australian Branch)

Position:
Date:

Signed: (E L Fry)
On behalf of the Federated Liquor and Allied Industries

Employees’ Union of Australia, Western Australian Branch,
Union of Workers.

Position:
Date:

Signed: (Signed)
On behalf of the Town of Albany
Position:  CHIEF EXECUTIVE OFFICER
Date:

WA PROJECT CARPENTRY INDUSTRIAL
AGREEMENT.

No. AG 198 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters and
Plasterers Union of Workers and the Construction, Mining,
Energy, Timberyards, Sawmills and Woodworkers Union of

Australia—Western Australian Branch

and

Anthony & Susan Anne Whent and Peter John & Karen
Julie Williams trading as WA Project Carpenters.

No. AG 198 of 1997.

WA Project Carpentry Industrial Agreement.

COMMISSIONER P.E. SCOTT.

7 October 1997.

Order.
HAVING heard Mr G Giffard on behalf of the Applicant and
there being no appearance on behalf of the Respondent, and
by consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

THAT the WA Project Carpentry Industrial Agreement
in the terms of the following schedule be registered on
the 19th day of September 1997.

(Sgd.) P.E. SCOTT,
[L.S.] Commissioner.

 WAGE AGREEMENT

Schedule.

1.—TITLE
This Agreement will be known as the WA Project Carpentry

Industrial Agreement.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Area and Parties Bound
4. Application
5. Duration
6. Dispute Settlement Procedure
7. Single Enterprise
8. Relationship with Awards
9. Enterprise Agreement

10. Wage Increase
11. Site Allowance
12. Industry Standards
13. Clothing and Footwear
14. Training Allowance, Training Leave, Recognition of

Prior Learning
15. Seniority
16. Sick Leave
17. Pyramid Sub-Contracting
18. Fares and Travelling
19. Drug and Alcohol, Safety and Rehabilitation Pro-

gram
Appendix A—Wage Rates
Appendix B—Drug and Alcohol, Safety and Reha-
bilitation Program
Appendix C—Site Allowance

3.—AREA AND PARTIES BOUND
This is an Agreement between The Western Australian Build-

er’s Labourers, Painters, & Plasterers Union of Workers and
the Construction, Mining, Energy, Timberyards, Sawmills and
Woodworkers Union of Australia—Western Australian Branch
(hereinafter referred to as the “Unions”) and Anthony & Susan
Anne Whent and Peter John & Karen Julie Williams trading
as WA Project Carpenters (hereinafter referred to as the “Com-
pany”) in the State of Western Australia.

4.—APPLICATION
This Agreement shall be binding upon the Company, the

Unions, its officers and members, and any person eligible to
be members of the Unions employed by the Company on work
covered by the terms of the Building Trades (Construction)
Award 1987, No. 14 of 1978 (the “Award”). There are ap-
proximately 3 employees covered by this agreement.

5.—DURATION
This Agreement shall commence from the first pay period

on or after the 1st of August 1997 and shall continue in effect
until 31 October 1999.

The parties agree to commence discussion on the terms and
conditions of any future agreement three calendar months prior
to the expiration of this Agreement.

6.—DISPUTE SETTLEMENT PROCEDURE
In relation to any questions, disputes or difficulties arising

out of the operation of this Agreement the dispute settlement
procedure that shall apply shall be in the same terms as that
outlined in Clause 46 Settlement of Disputes of the Award.

7.—SINGLE ENTERPRISE
It is agreed that this Agreement applies in respect of a single

enterprise as defined in Clause 41A(2) of the WA Industrial
Relations Act 1979, as amended (the “Act”).

8.—RELATIONSHIP WITH AWARDS
This Agreement shall be read wholly in conjunction with

the Award. Where this Agreement is silent on rates of pay and
other matters pertaining to the employment relationship, the
Award shall apply. Where there is conflict between the rates
of pay, conditions, allowances and other matters in this Agree-
ment and the Awards the higher rate shall apply.
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9.—ENTERPRISE AGREEMENT
It is agreed that in the event of the Unions and the Company

agreeing on the terms of a comprehensive enterprise agree-
ment, this Agreement may be terminated in accordance with
the requirements of the Act.

10.—WAGE INCREASE
This Agreement provides for increases in the hourly rate

resulting in the wage rates in the Appendix A—Wage Rates.

11.—SITE ALLOWANCE
This Agreement provides for site allowances as per Appen-

dix C—Site Allowance.

12.—INDUSTRY STANDARDS
1. Redundancy
It is a term of this Agreement that the Company will imme-

diately increase its payments to $45 per week per employee
into the Western Australian Construction Industry Redundancy
Fund and then will increase this to $50 per week per employee
on 1 August 1998.

2. Superannuation
The Company will immediately increase its level of pay-

ment into the Construction + Building Unions Superannuation
Scheme to $55 per week per employee and will increase this
to $60 per week per employee on 1 August 1998.

3. Apprentice Rates
The Company agrees to maintain a ratio of no more than

four tradespeople to one apprentice employed.

13.—CLOTHING AND FOOTWEAR
1. The following items will be supplied to each employee by

the Company, upon the completion of five working days.
(a) 1 pair safety boots, and will be replaced on a fair

wear and tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each employee employed during

the period 1 April to 31 October. (One issued per
year)

2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to fit
over safety helmets.

14.—TRAINING ALLOWANCE, TRAINING LEAVE,
RECOGNITION OF PRIOR LEARNING

1. A training allowance of 20 cents per hour per worker shall
be paid by the employer to the Union Education and Training
Fund.

2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calender year pro-
rata to attend courses conducted or approved by the NBCITC.
The employers approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer’s operations. The onus shall
rest with the employer to demonstrate an inability to grant
leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other
than—

course fees
course books and materials
payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.

3. The employer will actively encourage employees to seek
formal recognition of their skills (recognition of prior learn-
ing), and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen’s Rights Cer-
tificates.

15.—SENIORITY
1. The parties agree the continuity of employment is desir-

able wherever possible, and that where it is not possible,
employees will be retrenched in order of seniority.

2. When applying the “first on last off” principle it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a state basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where the employee’s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with
Clause 6—Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements with
the Company.

16.—SICK LEAVE
For sick leave accrued after the date of signing this agree-

ment the following will apply—
(a) The Company’s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination.

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is
re-engaged within a period of six months, the un-
paid balance of sick leave shall continue from the
date of re-engagement.

17.—PYRAMID SUB-CONTRACTING
1. “Pyramid Sub-Contracting” is defined as the practice of a

sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-con-
tractor.

2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the contract
and intends to engage a specialist sub-contractor to perform
that work, that section may be re-let to a specialist sub-con-
tractor.

3. Further provided that when a sub-contract is let for labour
and material, a labour-only sub-contract may be let by the sub-
contractor, but it is unacceptable as a principle for further
labour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner operator.

5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the par-
ties shall discuss and determine the issue in accordance with
the agreement dispute resolution procedure. In any event of a
disagreement, the matter shall be negotiated further between
the parties or referred to the Western Australian Industrial
Relations Commission. Whilst these procedures are undertaken
no industrial action shall occur.

18.—FARES AND TRAVELLING
In addition to Clause 12A of the award a travel payment

shall be made in the form of a daily payment (on days worked)
of $6.15 per day per employee.

19.—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix B—Drug
and Alcohol, Safety and Rehabilitation Program.

Signed for and on behalf of—
The Unions: BLPPU Signed      Common Seal

Date: 4/8/97
Signed
WITNESS

CMETU Signed      Common Seal
Date: 22/7/97
Signed
WITNESS
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The Company
WA PROJECT CARP.

Signed
Date: 21/7/97
PETER WILLIAMS
PRINT NAME
Signed
WITNESS

APPENDIX A—WAGE RATES
Date of 1 August 1 February 1 August 1 February
Signing 1997 1998 1998 1999
Hourly Hourly Hourly Hourly Hourly
Rate $ Rate $ Rate $ Rate $ Rate $

Labourer Group 1 15.11 15.71 16.32 16.92 17.53
Labourer Group 2 14.59 15.17 15.75 16.34 16.92
Labourer Group 3 14.20 14.77 15.34 15.90 16.47
Plasterer, Fixer 15.70 16.33 16.96 17.58 18.21
Painter, Glazier 15.35 15.96 16.58 17.19 17.81
Signwriter 15.68 16.31 16.93 17.56 18.19
Carpenter 15.80 16.43 17.06 17.70 18.33
Bricklayer 15.64 16.27 16.89 17.52 18.14
Refractory Bricklayer 17.96 18.68 19.40 20.12 20.83
Stonemason 15.80 16.43 17.06 17.70 18.33
Rooftiler 15.52 16.14 16.76 17.38 18.00
Marker/Setter Out 16.26 16.9 17.56 18.21 18.86
Special Class T 16.47 17.13 17.79 18.45 19.11

APPRENTICE RATES
Date of 1 August 1 February 1 August 1 February
Signing 1997 1998 1998 1999
Hourly Hourly Hourly Hourly Hourly
Rate $ Rate $ Rate $ Rate $ Rate $

Plasterer, Fixer
Yr 1 6.59 6.85 7.12 7.38 7.64
Yr 2 (1/3) 8.64 8.99 9.33 9.68 10.02
Yr 3 (2/3) 11.78 12.25 12.72 13.19 13.66
Yr 4 (3/3/) 13.82 14.37 14.93 15.48 16.03

Painter, Glazier
Yr 1 (.5/3/5) 6.45 6.71 6.97 7.22 7.48
Yr 2 (1/3) 1.5/3.5) 8.44 8.78 9.12 9.45 9.79
Yr 3 (2/3) 2.5/3.5) 11.51 11.97 12.43 12.89 13.35
Yr 4 (3/3) 3.5/3.5) 13.51 14.05 14.59 15.13 15.67

Signwriter
Yr 1 (.5/3/5) 6.59 6.85 7.12 7.38 7.64
Yr 2 (1/3, 1.5/3.5) 8.62 8.96 9.31 9.65 10.00
Yr 3 (2/3, 2.5/3.5) 11.76 12.23 12.70 13.17 13.64
Yr 4 (3/3, 3.5/3.5) 13.80 14.35 14.90 15.46 16.01

Carpenter
Yr 1 6.64 6.91 7.17 7.44 7.70
Yr 2 (1/3) 8.69 9.04 9.39 9.73 10.08
Yr 3 (2/3) 11.85 12.32 12.80 13.27 13.75
Yr 4 (3/3) 13.90 14.46 15.01 15.57 16.12

Bricklayer
Yr 1 6.57 6.83 7.10 7.36 7.62
Yr 2 (1/3) 8.60 8.94 9.29 9.63 9.98
Yr 3 (2/3) 11.73 12.20 12.67 13.14 13.61
Yr 4 (3/3) 13.76 14.31 14.86 15.41 15.96

Stonemason
Yr 1 6.64 6.91 7.17 7.44 7.70
Yr 2 (1/3) 8.69 9.04 9.39 9.73 10.08
Yr 3 (2/3) 11.85 12.32 12.80 13.27 13.75
Yr 4 (3/3) 13.90 14.46 15.01 15.57 16.12

Rooftiler
6 months 8.85 9.20 9.56 9.91 10.27
2nd 6 months 9.73 10.12 10.51 10.90 11.29
Yr 2 11.37 11.82 12.28 12.73 13.19
Yr 3 13.34 13.87 14.41 14.94 15.47

APPENDIX B—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

1. PRINCIPLE
People dangerously affected by alcohol, and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.

2. FOCUS
• Site safety and the involvement of the site safety com-

mittee
• Peer intervention and support
• Rehabilitation

3. WORKPLACE POLICY
(a) A person who is dangerously affected by drugs or

alcohol will not be allowed to work until that person
can work in a safe manner.

(b) The decision on a persons ability to work in a safe
manner will be made by the safety committee, or on
projects with no safety committee, by a body of at
least equal numbers of employee/employer repre-
sentatives.

(c) There will be no payment of lost time to a person
unable to work in a safe manner.

(d) If this happens 3 times the worker shall be given a
written warning and made aware of the availability
of treatment/counselling. If the worker refuses help
he/she may be transferred/dismissed the next time
he/she is dangerously affected.

(e) For the purposes of disciplinary action a warning shall
be effective for a period of 12 months from the date
of issue.

(f) A worker having problems with alcohol and or other
drugs—

• Will not be sacked if he/she is willing to get
help.

• Must undertake and continue with the recom-
mended treatment to maintain the protection
of this program.

• Will be entitled to sick leave or leave without
pay while attending treatment.

4. IMPLEMENTATION

To assist with the adoption and implementation with this
policy the company will—

(a) Clearly state its endorsement of the BTG Drug and
Alcohol program and comply with it.

(b) Provide access at an agreed time and venue for a
representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.

(c) Authorise the attendance of appropriate company per-
sonnel eg. Safety delegate/officer, safety committee
members, union delegate, consultative committee
members(s) at the two hour BTG Drug and Safety in
the Workplace training course.

APPENDIX C—SITE ALLOWANCE

1. This agreement is between the parties to this agreement
and shall apply to construction work undertaken by principal
contractors who are engaged in the commercial/industrial sec-
tor of the building industry in the state of Western Australia
within a 50km radius of the Perth General Post Office.

2. This agreement provides for a site allowance to be paid to
employees engaged on particular building projects, and for
such site allowance to be paid in addition to the wage rates
and allowances prescribed by the award as well as any indus-
trial or certified agreements made in conjunction with the award
which does not prescribe a site allowance.

3. The site allowance payable under this agreement is to be
paid at a flat rate per hour for all hours worked to compensate
for all special factors/disabilities on the project and in lieu of
all award special rates, with the exception of rates relating to
the lifting of heavy blocks, cleaning down brickwork and the
use of explosive powered tools which will be payable to an
employee when he/she encounters that particular disability.

4. Site Allowance Formula

At the commencement of a project the particular site allow-
ance to apply shall be determined in accordance with the
following formula—

4.1 Projects Located Within Perth C.B.D. (as defined)

New Work

Project Contractual Value Site Allowance
Up to $500,000 NIL
Above $500,000 to $2.1m $1.80
Above $2.1 m to $4.4m $2.15
Over $4.4m $2.75

Renovations, Restorations
and/or Refurbishment Work

Project Contractual Value Site Allowance
Up to $500,000 NIL
Above $500, 000 to $2.1m $1.60
Above $2.1 m to $4.4m $1.80
Over $4.4m $2.35
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4.2 Projects Located Within West Perth (as defined)
New Work

Project Contractual Value Site Allowance
Up to $500,000 NIL
Above $500,000 to $2.1m $1.60
Above $2.1 m to $4.4m $1.80
Over $4.4m $2.35

Renovations, Restorations
and/or Refurbishment Work

Project Contractual Value Site Allowance
Up to $500,000 NIL
Above $500,000 to $2.1m $1.50
Above $ 2.1 m to $4.4m $1.70
Over $4.4m $1.95

The site allowance on projects which are a combination of
new and renovation work shall be governed by the majority of
work involved. For example, where the majority of work is
new work, then the site allowance appropriate to new work
shall be paid for all employees on the project.

4.3 Projects within 50 km radius of Perth G.P.O.
but not including the C.B.D. or West Perth (as defined)

Project Contractual Value Site Allowance
Up to $1m NIL
Above $1m to $2.1m $1.20
Above $2.1m to 5.8m $1.50
Above $5.8m to $11.6m $1.75
Above $11.6m to $23.6m $1.95
Above $23.6m to $58.6m $2.25
Over $58.6m $2.45

“C.B.D.”— Central Business District shall mean the area
bounded by the Swan River South, Swan River East to Nile
Street running into Wittenoom Street, Hill Street to Royal
Street, Royal Street to Lord Street, Lord Street to Newcastle
Street, along Newcastle Street to the Freeway, the Freeway
South to the Perth Fremantle railway line, along the Perth-
Fremantle railway line to Dyer Street, Dyer Street through to
Havelock Street, Havelock Street to Kings Park Road, Kings
Park Road to Fraser Avenue, Fraser Avenue projected through
to the Swan River.

“West Perth”— shall mean the area contained within the
boundaries formed by Thomas Street, Kings Park Road,
Havelock Street, Dyer Street and the Perth-Fremantle railway
line back to Thomas Street.

Boundary roads: If a road borders between two regions in
which site allowances are to be paid as per this agreement, the
parties confirm that one side of such a boundary road will be
deemed to fall in one region and the other side of the boundary
road will be deemed to fall in the other region. For example,
the eastern side of Havelock Street will be in the “CBD” and
the western side of Havelock Street shall be in “West Perth”.

“Project Contractual Value”— shall be deemed to mean
the value of all tendered work which falls under the scope of
the principal contractor’s contract.

5. The site/project allowance and project contractual value
detailed in this agreement shall be adjusted on 1 October each
year by the total C.P.I. movements for Perth during the pre-
ceding four quarters ending 30 June and accordingly, the site
allowance amounts shall be adjusted up or down to the nearest
five cents.

6. Project contractual values shall be subject to review at
any renewal of this agreement, but in any event shall not be
adjusted by a percentage less than the total CPI movements
for Perth during the preceding four quarters ending 30 June.
Such adjustment being to the nearest $10,000.

7. The agreed site allowance once set pursuant to this agree-
ment shall be recorded in a site agreement to which the
applicable principal contractor and the Union will be signato-
ries. The level of allowance once nominated at the
commencement of the project will continue without change
until completion of the project.

8. It is acknowledged that on certain projects a site agree-
ment may be entered into between the principal contactor and

the building trades group of unions for that project that may
include matters regularly addressed within the industry, such
as, but not limited to, the following—

— Disputes Procedures
— Occupational Health and Safety Procedures
— Demarcation Procedures
— First Aid Provisions and On-Site Amenities

and the unions will not unreasonably refuse to continue to dis-
cuss such matters if raised by the principal contractor.

9. This agreement does not apply to resource development
projects or civil and engineering projects.

10. Where a dispute arises as to the application of the terms
of this agreement, if the issue cannot be resolved in discus-
sions between the parties, it is agreed that the matter will be
referred to the appropriate industrial tribunal for resolution
without recourse to industrial action.

11. It is a term of this agreement that all site allowance agree-
ments entered into prior to this date will be honoured by all
parties and will continue to apply for the life of the particular
project.

12. Where because of a condition of contract the principal
contractor is required not to allow for a site allowance, before
final application of this agreement, discussions will be held
between the parties with a view to resolving any problems
that may arise as a result of this situation.

13. This agreement shall only apply to building contracts
entered into on or after 1 October, 1995.

YIYILI COMMUNITY SCHOOL (ENTERPRISE
BARGAINING) AGREEMENT 1997.

No. AG 256 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Independent Schools Salaried Officers’ Association of
Western Australia, Industrial Union of Workers

and

Yiyili Aboriginal Corporation.

No. AG 256 of 1997.

Yiyili Community School (Enterprise Bargaining)
Agreement 1997.

17 October 1997.

Order.
HAVING heard Ms T. Howe on behalf of the Independent
Schools Salaried Officers’ Association of Western Australia,
Industrial Union of Workers and Dr I.E. Fraser on behalf of
Yiyili Aboriginal Corporation, and by consent, the Commis-
sion, pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—

THAT the Yiyili Community School (Enterprise Bar-
gaining) Agreement 1997 as filed in the Commission on
the 25th day of September 1997 and as subsequently
amended by the parties on the 17th day of October 1997
be registered on and from the 17th day of October 1997.

(Sgd.) A.R. BEECH,
[L.S.] Commissioner.

Schedule.

1.—TITLE
This agreement shall be known as the Yiyili Community

School (Enterprise Bargaining) Agreement 1997.

2.—ARRANGEMENT
1. Title
2. Arrangement
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3. Parties to the Agreement
4. Scope of Agreement
5. Date and Duration of Agreement
6. Relationship to Parent Award
7. Single Bargaining Unit
8. Objectives
9. Salary Rates

10. Agreed Efficiency Improvements
11. Long Service Leave
12. Dispute Resolution Procedures
13. Remuneration Package
14. Other Matters
15. No Further Claims
16. No Precedent
17. Signatories

3.—PARTIES TO THE AGREEMENT
This agreement is made between Yiyili Aboriginal Corpora-

tion (the School) and the Independent Schools Salaried
Officers’ Association of Western Australia, Industrial Union
of Workers (the ISSOA), a registered organisation of workers.

4.—SCOPE OF AGREEMENT
(1) This agreement shall apply to teachers who are employed

by the Yiyili Aboriginal Corporation at Yiyili Community
School who are employed within the scope of the Independent
Schools’ Teachers’ Award 1976 (the award).

(2) The number of employees covered by this agreement
is 5.

(3) Yiyili Aboriginal Corporation administers Yiyili Com-
munity School.

5.—DATE AND DURATION OF AGREEMENT
(1) This agreement shall come into effect on and from the

17th day of October 1997 and shall apply until the 31st day of
December 1998.

(2) The parties have agreed to meet no later than six months
prior to the expiration of this agreement to review this agree-
ment.

6.—RELATIONSHIP TO PARENT AWARD
This agreement shall be read and interpreted in conjunction

with the award.
Where there is any inconsistency between this agreement

and the award, this agreement shall prevail to the extent of the
inconsistency.

7.—SINGLE BARGAINING UNIT
The parties to this agreement have formed a single bargain-

ing unit.
The single bargaining unit has conducted negotiations with

the School and reached full agreement.

8.—OBJECTIVE
The nature and purposes of this agreement are to—

(1) Consolidate and develop further, initiatives arising
out of the award restructuring process.

(2) Accept a mutual responsibility to maintain a work-
ing environment which will ensure that the School
and its staff become genuine participants and con-
tributors to the School’s aims, objectives and
philosophy.

(3) Safeguard and improve the quality of teaching and
learning by emphasising the upgrading of profes-
sional skills and knowledge. The School and the
teaching staff acknowledge that this upgrading of
skills and experience can best occur when both the
School and staff share responsibility for professional
development by undertaking both in-service and ex-
ternal courses and training partly during school time
and partly during the teachers’ time.

9.—SALARY RATES
Salaries shall be negotiated on appointment, but in any case

shall not be less than the minimum annual rate of salary pay-
able to teachers prescribed in Clause 11.—Salaries of the
award.

10.—AGREED EFFICIENCY IMPROVEMENTS
(1) The parties accept that the following principles and be-

liefs help to define required duties and responsibilities within
the School—

(a) The School’s foremost aim in the organisation of
teaching and learning is to meet the students’ needs.

(b) The School offers a holistic education program which
necessitates participation by teachers in many aspects
of the life of the School. The School is committed to
quality teaching and learning and pro-active indig-
enous involvement.

(c) In consultation with the Principal, all staff shall ac-
cept responsibility for co-curricula activities and
duties.

(d) All teaching staff in the School agree to abide by the
School policy as determined by the Governing Body
and the Principal and as amended from time to time
in consultation with the parties involved.

(e) The School is committed to systematic performance
appraisal. The appraisal is to encourage regular re-
flection and feedback to ensure the community’s
educational goals and directions are being met. The
appraisal process and results are to be reported to
the School Board. It is recognised that successful
application of these principles necessitates a time
commitment from and the active involvement of all
staff.

(2) Professional Development
(a) Professional development activities shall be under-

taken partly in school time and partly in the teachers’
own time; where feasible in equal proportions.

(b) There will continue to be consultation with teachers
in the planning of appropriate professional develop-
ment.

(c) Professional Development will be determined by
individual needs under the terms of the School Pro-
fessional Development Policy included in the General
School Policy.

(3) Part-time Teaching Continuity of Service
(a) When employed in a permanent capacity, the part-

time teacher will have the expectation of continuity
of service. (This will not apply to a temporary
teacher.) The teaching load each year shall be re-
viewed according to the needs of the School.

(b) The periods taught will be considered as a fraction
of the normal teaching load of a full-time staff mem-
ber for the purposes of calculation of salary.

(c) As members of the staff team, part-time teachers will
contribute pro-rata to the extra curricular and pasto-
ral work of the teaching team.

(4) First Teaching Appointment
All teachers newly appointed to the School will serve a pe-

riod of at twelve months’ probation.
The School will provide a statement of requirements, in-

cluding methods of probationary period appraisal, for teachers
during their first year of service.

(5) Promotional Positions
The parties acknowledge that the structure of the promo-

tional position framework contained in the award may not fully
meet the School’s needs. It is agreed that to the extent that the
award is inadequate, the School may implement a promotional
position not consistent with the award.

(6) Payment of Relief Teachers
Notwithstanding the provisions of subclause (5) of Clause

11.— Salaries of the award, relief teachers employed for five
days or less may be engaged by the day or half day and paid a
daily rate or a pro-rata rate on the basis of the periods worked
in relation to the number of periods in the particular school
day.

11.—LONG SERVICE LEAVE
(1) Notwithstanding the provisions of subclause (1) of Clause

10.— Long Service Leave of the award, a teacher who has
completed eight years’ continuous service with the School shall
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be entitled to take 10 weeks’ long service leave on full pay,
corresponding with a school term.

(2) Pro-rata benefit for long service leave will be payable
after 5 years of continuous service in the circumstances set
out in subclause (8) of Clause 10.— Long Service Leave of
the award.

12.—DISPUTE RESOLUTION PROCEDURES
(1) A dispute is defined as any question, dispute or difficulty

arising out of this agreement.
The following procedure shall apply to the resolution of any

dispute—
(a) The persons directly involved, and/or representatives

person/s directly involved, shall discuss question,
dispute or difficulty as soon as is practicable.

(b) (i) If these discussions do not result in a settle-
ment, the dispute shall be referred to senior
management for further discussion.

(ii) Discussions at this level will take place as soon
as practicable provided that, unless it is agreed
otherwise, it shall be no later than 73 hours
from the conclusion of the discussion held in
accordance with paragraph (a) of this
subclause.

(2) The terms of any agreed settlement should be jointly
recorded.

(3) Any settlement reached which is contrary to the terms of
this agreement or is in conflict with the Industrial Relations
Act, 1979 shall not have effect.

(4) Nothing in this clause shall be read so as to exclude
ISSOA from representing its members.

(5) Any dispute not settled may be referred to the Western
Australian Industrial Relations Commission.

(6) A liberty to apply to amend the terms of the dispute set-
tlement procedures in this agreement is reserved.

13.—REMUNERATION PACKAGE
(1) For the purposes of this clause—

(a) “Benefits” means the benefits nominated by the
teacher from the benefits provided by the School and
listed in paragraph (c) of subclause (3) of this clause.

(b) “Benefit Value” means the amount specified by the
School as the cost to the School of the Benefit pro-
vided including Fringe Benefit Tax, if any.

(c) “Fringe Benefit Tax” means tax imposed by the
Fringe Benefits Tax Act 1986.

(2) Conditions of Employment
Except as provided by this clause, teachers must be employed

at a salary based on a rate of pay, and otherwise on terms and
conditions, not less than those prescribed by the Award.

(3) Salary Packaging
The School may offer to provide and the teacher may agree

in writing to accept—
(a) the Benefits nominated by the teacher; and
(b) a salary equal to the difference between the Benefit

Value and the salary which would have applied to
the teacher or under subclause (2) of this clause, in
the absence of an agreement under this subclause.

(c) The available Benefits are those made available by
the School from the following list—

(i) Superannuation
(ii) Motor Vehicle

(iii) Other benefits offered by the School
(d) The School must advise the teacher in writing of the

Benefit Value before the agreement is entered into.
(4) During the currency of an agreement under subclause

(3) of this clause—
(a) Any teacher who takes paid leave on full pay shall

receive the Benefits and salary referred to in para-
graphs (a) and (b) of subclause (3) of this clause.

(b) If a teacher takes leave without pay the teacher will
not be entitled to any Benefits during the period of
leave.

(c) If a teacher takes leave on less than full pay he or she
shall receive—

(i) the Benefits; and

(ii) an amount of salary calculated by agreement
between the School and the teacher.

(d) Initially the salary package is to operate to the 31st
day of December 1997. Renewal will be on an an-
nual basis by mutual agreement between the parties.

(e) The teacher will pay Fringe Benefits Tax if any.

(f) The salary of the teacher determined in accordance
with the qualifications and recognised experience of
the teacher contains the Fringe Benefits Tax if any,
to be paid by the teacher and the Benefit Value of the
available benefits under paragraph (a) of this
subclause selected by the teacher.

14.—OTHER MATTERS

(1) When reviewing this agreement, or at an earlier mutu-
ally agreeable time, the parties agree to discuss such matters
that are of relevance to either the School or the staff.

(2) Amongst matters for discussion are—

(a) Deferred Salary Options

On commencement of the agreement teaching staff
may elect to defer 20% of their annual salary for
four years and receive leave for the whole of the fifth
year on 80% of their annual salary. A qualifying pe-
riod of three years will apply.

(b) Long service leave provision.

(c) Salary review.

15.—NO FURTHER CLAIMS

It is a condition of this agreement that the parties will not
seek any further claims with respect to salaries or conditions
unless they are consistent with the State Wage Case Princi-
ples.

16.—NO PRECEDENT

It is a condition of this agreement that the parties will not
seek to use the terms contained herein as a precedent for other
enterprise agreements, whether they involve the School or not.

17.—SIGNATORIES
Norman Cox
Yiyili Aboriginal Corporation

T. I. Howe
Independent Schools Salaried Officers’
Association of Western Australia,
Industrial Union of Workers
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AWARDS/AGREEMENTS—
Variation of—

ENROLLED NURSES AND NURSING ASSISTANTS
(GOVERNMENT) AWARD.

No. R7 of 1978.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western

Australian Branch

and

Albany Regional Hospital and Others.

No. 1331(B) of 1996.

Enrolled Nurses and Nursing Assistants (Government)
Award.

No. R7 of 1978.

CHIEF COMMISSIONER W.S. COLEMAN.

28 October 1997.

Order.
HAVING heard Mr J. Freeman on behalf of the Applicant and
Ms K. Morgan on behalf of the Respondents and by consent,
the Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—

THAT the Enrolled Nurses and Nursing Assistants
(Government) Award be varied in accordance with the
following Schedule and that such variation shall have ef-
fect from the beginning of the first pay period commencing
on or after the 5th day September 1997.

(Sgd.) W.S. COLEMAN,
[L.S.] Chief Commissioner.

Schedule.
1. Clause 11.—Public Holidays: In subclause (1) of this

clause delete the amount of $6.17 and insert in lieu thereof the
amount of $6.49.

2. Clause 24.—Shiftwork—
A. In paragraph (1)(a) delete the amount of $1.55 and

insert in lieu thereof the amount of $1.63.
B. In paragraph (2)(a) delete the amount of $2.32 and

insert in lieu thereof the amount of $2.44.
C. In subclause (3) delete the amounts of $6.17 and

$12.34 and insert in lieu thereof the amounts of $6.49
and $12.98.

HAIRDRESSERS AWARD 1989.
No. A32 of 1988.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The West Australian Hairdressers’ and Wigmakers’
Employees’ Union of Workers

and

The Master Ladies Hairdressers’ Industrial Union of
Employers of W.A. and Others

No. 1417 of 1997.
7 November 1997.

Order.
HAVING heard Mr W. Johnston on behalf of the Applicant
and Mr D. Higham and with him Mr Marshall on behalf of the

Respondents and Mr C. Keys from the Chamber of Commerce
and Industry of Western Australia on behalf of the Intervenors,
the Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—

THAT the Hairdressers Award 1989 as varied be fur-
ther varied in accordance with the following Schedule
and that such variation shall have effect on and from 29
October 1997.

(Sgd.) C. B. PARKS,
[L.S.] Commissioner.

Schedule.
Clause 11.—Wages:

A. Delete subclause (1) of this clause and renumber
subclause (2) to read subclause (1).

B. Insert after subclause (1) the following new
subclause—

(2) (a) The rate of wage set out in paragraph (b) of this
subclause reflects a total rate for the ordinary hours
of work Monday to Saturday inclusive. This total
rate is comprised of a notional base rate plus a 10%
all purpose loading in lieu of the penalties which
applied prior to the first pay period on or after 1
March 1993 for work performed in ordinary hours
on the one night of later trading and on Saturday.

(b) The minimum wage payable for ordinary hours to
employees bound by this Award from the first pay
period on or after 1 April 1998 shall be as follows—

Award
Rate

Per Week
$

(i) Full Time—
Principal 515.80
Senior 485.30

The rates of pay in this award include three arbi-
trated safety net adjustments totalling $24.00 per
week available under the Arbitrated Safety Net Ad-
justment Principle pursuant to either the December
1993 State Wage Decision, the December 1994 State
Wage Decision and the March 1996 State Wage De-
cision. The first, second and third $8.00 per week
arbitrated safety net adjustments may be offset to
the extent of any wage increase payable since 1 No-
vember 1991 pursuant to enterprise agreements or
consent awards or award variations to give effect to
enterprise agreements, insofar as that wage increase
or part of it has not previously been used to offset an
arbitrated safety net adjustment. Increases made un-
der previous State Wage Case Principles or under
the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be
used to offset arbitrated safety net adjustments.
The Arbitrated Safety Net Adjustments are increased
by the 10% all purpose loading in lieu of penalties as
specified in paragraph (a) above.

(ii) Part Time—
Principal 13.57 per hour
Senior 12.77 per hour

(iii) Casual—
Principal 16.28 per hour
Senior 15.32 per hour

C. Reletter paragraph (c) of subclause (3) to read para-
graph (d).

D. Insert after paragraph (b) of subclause (3) the fol-
lowing new paragraph —

(c) APPRENTICE (OFF THE JOB GRADU-
ATE)
An Apprentice (Off the Job Graduate) is an
Apprentice, as defined in subclause (2) of
Clause 5.—Definitions of this Award, who has
successfully completed a training program,
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which has been accredited by the Training Ac-
creditation Council and which meets all the
off-the-job training requirements of an appren-
ticeship, at a registered training provider, prior
to being indentured as an apprentice.

%
First Year 50
Second Year 70
Third Year 85

MISCELLANEOUS GOVERNMENT CONDITIONS
AND ALLOWANCES AWARD.

No. A4 of 1992.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western

Australian Branch

and

Albany Regional Hospital and Others.
No. 454 of 1997.

7 November 1997.
Order.

HAVING heard Mr J. Freeman on behalf of the Applicant and
Mr B. Kirwan on behalf of the Respondents and by consent,
the Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—

THAT Application No. 454 of 1997, made for the pur-
pose of amending the Miscellaneous Government
Conditions and Allowances Award No. A4 of 1992 be—
(1) amended in the terms of Schedule B dated 6 October

1997; and
(2) that the amended claim be and is hereby divided into

the following two separate parts—
(a) 454A of 1997 which will be concluded by a

further order of the Commission that amends
the aforenamed award, to the extent agreed
between the parties in relation to Clause 16.—
District Allowance and Clause 17.—Fares and
Travelling Allowances; and

(b) 454B of 1997 which shall be constituted of
the disputed claim to amend Clause 19.—Em-
ployees Living North of the 26 degrees South
Latitude; and

THAT proceedings to hear and determine matter No. 454B
of 1997 be and are hereby adjourned to a date to be fixed.

(Sgd.) C. B. PARKS,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The Australian Liquor, Hospitality and Miscellaneous

Workers Union, Miscellaneous Workers Division, Western
Australian Branch

and
Albany Regional Hospital and Others

No. 454 A of 1997.
7 November 1997.

Order.
HAVING heard Mr J. Freeman on behalf of the Applicant and
Mr B. Kirwan on behalf of the Respondents and by consent,
the Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—

THAT the Miscellaneous Government Conditions and
Allowances Award No. A4 of 1992 as varied be further

varied in accordance with the following Schedule and that
such variation shall have effect on and from 1 July 1997.

(Sgd.) C. B. PARKS,
[L.S.] Commissioner.

Schedule.
1. Clause 16.—District Allowance: Delete subclause (6) of

this clause and insert in lieu thereof—
(6) The weekly rate of district allowance payable to em-

ployees pursuant to subclause (3) of this clause shall
be as follows—

Column I Column II Column III Column IV
District Standard Rate Exceptions to Rate

Standard Rate
$ per week Town or Place $ per week

6 56.15 Nil Nil
5 45.90 Fitzroy Crossing 61.75

Halls Creek
Turner River Camp
Nullagine
Liveringa (Camballin) 57.50
Marble Bar
Wittenoon
Karratha 54.15
Port Hedland 50.25

4 23.10 Warburton Mission 62.30
Carnarvon 21.75

3 14.60 Meekatharra 23.10
Mount Magnet
Wiluna
Laverton
Leonora
Cue

2 10.35 Kalgoorlie 3.45
Boulder
Ravensthorpe 13.80
Norseman
Salmon Gums
Marvel Loch
Esperence

1 Nil Nil Nil
(Note: In accordance with subclause (4) of this clause

employees with dependants shall be entitled to double
the rate of district allowance shown.)

The allowances prescribed in this subclause shall op-
erate from the beginning of the first pay period
commencing on or after July 1, 1997.

2. Clause 17.—Fares and Travelling Allowances: Delete
paragraph (c) of subclause (2) of this clause and insert in lieu
thereof—

(c) A year for the purpose of this clause shall commence
on the first day of July and end on the thirtieth day of
June next following.
Rates of Hire for use of employee’s own vehicle on
employer’s business.
Schedule 1—Motor Vehicle Allowance

 Engine Displacement
(in Cubic Centimetres)

Over  Over  1600cc
2600cc 1600cc  & under

Area and Details - 2600cc
Cents per kilometre

Metropolitan Area 63.3 54.9 48.7
South West Land Division 65.1 56.5 50.2
North of 23.5° South Latitude 71.4 62.3 55.5
Rest of State 67.3 58.3 51.8

Schedule 2—Motor Cycle Allowances
Distance travelled during a year on Official Rate
Business Cents per Kilometre
Rate per kilometre 21.9

Motor vehicles with rotary engines are to be included in the
1600-2600cc category.
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AWARDS/AGREEMENTS—
Application for variation of—

No variation resulting—
HOSPITAL SALARIED OFFICERS (PRIVATE

HOSPITALS) AWARD 1980.
No. R28 of 1977.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Hospital Salaried Officers Association of Western Australia
(Union of Workers)

and

Attadale Hospital and Others.

No. 1633 of 1992.

COMMISSIONER R.N. GEORGE.

3 October 1997.

Order.
WHEREAS the Applicant sought and was granted leave to
discontinue the Application, the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act, 1979,
hereby orders—

THAT the Application be and is hereby discontinued.
(Sgd.) R.N. GEORGE,

[L.S.] Commissioner.

RETAIL FOOD ESTABLISHMENTS EMPLOYEES
AGREEMENT 1992.
No. AG 15 of 1992.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Shop, Distributive and Allied Employees’ Association
of Western Australia

and

Amalgamated Food and Poultry Pty Ltd t/a Red Rooster
Foods and Others.

No. 1169 of 1996.

Retail Food Establishments Employees Agreement 1992.

3 October 1997.

Order.
WHEREAS an application was lodged in the Commission
pursuant to section 43 of the Industrial Relations Act 1979;

AND WHEREAS the Commission adjourned the applica-
tion on the understanding that the applicant would advise the
Commission when it wanted the matter reconvened;

AND WHEREAS the applicant was advised that an order
discontinuing the matter would issue unless the applicant con-
tacted the Commission within a specified period of time;

AND WHEREAS that period of time has lapsed and the
Commission has not heard from the applicant;

AND HAVING HEARD Mr W. Johnston on behalf of the
applicant and there being no appearance on behalf of the re-
spondent;

NOW THEREFORE, I the undersigned, pursuant to the
powers conferred on me under the Industrial Relations Act
1979, hereby order—

THAT the application be discontinued.
(Sgd.) A.R. BEECH,

[L.S.] Commissioner.

AWARDS/AGREEMENTS—
Interpretation of—

DEPARTMENT OF MINERALS AND ENERGY AND
CHEMISTRY CENTRE OF W.A. ENTERPRISE

AGREEMENT 1996.
No. PSG AG 11 of 1996.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Civil Service Association of Western Australia Incorporated

and

The Director General, Department of Minerals and Energy

and

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western

Australian Branch

and

The Federated Liquor and Allied Industries Employees’
Union of Australia, Western Australian Branch, Union of

Workers

and

The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union Of Workers—Western Australian

Branch.

No. 828 of 1997.

6 October 1997.

Reasons for Decision
BY this application the Civil Service Association of Western
Australia Incorporated (“the applicant”) seeks an interpreta-
tion pursuant to section 46 of the (WA) Industrial Relations
Act, 1979 of subclause (2) of Clause 12.—Wage and Salary
Increases in the registered agreement known as the Depart-
ment of Minerals and Energy and Chemistry Centre of W.A.
Enterprise Agreement 1996 (“the 1996 EBA”).

The applicant, three other unions, the Director General of
the Department of Minerals and Energy and the Hon Minister
for Mines are named as parties to the 1996 EBA. Submissions
in this case were put on behalf of the applicant (which submis-
sions were endorsed by warrant by The Australian Liquor,
Hospitality and Miscellaneous Workers Union, Miscellane-
ous Workers Division, Western Australian Branch) and the
Director General of the Department of Minerals and Energy
(hereinafter “the employer”).

There is a dispute now over the meaning of subclause (2) of
Clause 12.—Wage and Salary Increases in the 1996 EBA. The
questions for interpretation raised by the applicant are as fol-
lows —

(a) Does subclause 12(2) apply to the milestones as set
out in a subsequent Enterprise Bargaining Agree-
ment?

(b) If the answer to (a) above is yes, can shortfalls be
considered in isolation to where milestones were ex-
ceeded for the purpose of discounting in the
subsequent Agreement?

The background to the dispute is briefly summarised as fol-
lows. In 1996 the parties engaged in enterprise bargaining
which, after much disputation, resulted in the registration of
the 1996 EBA. It provided for what was termed “nominal”
increases in wages/salaries totalling 7.7% with the last increase
to come into effect from 31 August 1996. A number of “pro-
ductivity milestones” were identified in the 1996 EBA. The
respondent says that there was a shortfall in the achievement
of these and that the employer is entitled under the terms of
the 1996 EBA to offset this against wage/salary increases sub-
sequently provided for in the enterprise bargaining agreement
which replaced the 1996 EBA. The applicant says the 1996
EBA does not establish a right for the employer at all to pro-
ceed in that way.

According to the employer an audit of the milestones identi-
fied in the 1996 EBA established that a shortfall in achieving
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these had occurred in part of the operations covered, namely
the Chemistry Centre of Western Australia (“CCWA”). It is
said that the effect of this is that the payment of the associated
salary increase of 3.7% (a proportion of the 7.7%) to all the
employees amounted to an overpayment of .3% and that it
was a term of the agreement that such an outcome would re-
sult in a discounting against a subsequent increase. That is,
the employer says that each milestone identified in the 1996
EBA had to be met if the associated wage and salary increase
of 3.7% was to be justified and if this did not occur, in each
instance, the shortfall was to be accounted for by a discount-
ing against any wage and salary increases arising under the
next enterprise bargaining agreement. It says that there was a
shortfall and the corollary right to discount thereby arose for
application. The employer also says that its contention as to
its right to discount the shortfall against a subsequent wage
and salary increase is implicitly supported by the applicant’s
acceptance of the employer’s calculations for the purposes of
increases and by the employer’s application of its approach re
discounting to wages and salaries of employees covered by
registered workplace agreements.

The applicant does not dispute the accuracy of the calcula-
tions as to shortfall but disputes the employer’s interpretation
as to right to discount. It says that while the CCWA may not
have achieved its allocation towards the overall milestone, this
was offset by the fact that other sections covered by the 1996
EBA exceeded the targets set. According to the applicant these
facts are relevant to a proper interpretation of subclause (2) of
Clause 12.—Wages and Salary Increases. In addition the ap-
plicant says that it is an agreed pre-requisite of that provision
that the parties to the 1996 EBA must agree to the effect of
any accounting of milestones set out in it on the subsequent
enterprise bargaining agreement and it disputes that there is
any or sufficient grounds to imply into the 1996 EBA that the
employer has the right to discount as asserted.

Before turning to the terms of the 1996 EBA, I note that it
has long been established in this jurisdiction that the statutory
rules of interpretation are to be applied when determining the
meaning of an award or a registered industrial agreement. [See
decision of Industrial Appeal Court, Robe River Iron Associ-
ates v Amalgamated Metal Workers and Shipwrights Union
and Others, (1987) 67 WAIG 1097]. In essence this approach
means that the ordinary meaning is to be applied on a reading
of terms within the context of the whole document. Only if
that reading discloses an ambiguity can there be any recourse
to extrinsic aids such as custom and practice or evidence of
the intentions of the parties at the time.

At this point it is worth observing that on a reading of the
1996 EBA as a whole, the drafting leaves much to be desired
so far as clarity and consistency are concerned. For instance,
there are references to “nominal” wage and salary increases
(Clause 12) which are “guaranteed” (Clause 12). There is a
reference to agreeing to continue “the spirit” of the Agree-
ment (Clause 7). There are references to “estimated benchmark
achievements” (Clause 12) “Departmental milestones” (Clause
7), “the Department’s milestones” (Clause 12), “organisational
achievements of milestones” (Clause 12), and “Milestone Tar-
gets” (Appendix A). However these comments only go to an
observation that the needed care needed in drafting such docu-
ments seems to have been somewhat lacking at the relevant
time. It is not to go as far as to say that an ambiguity arises as
a consequence for the purposes of the interpretation as sought.

As noted, the provision in the 1996 EBA which the Com-
mission has been asked to interpret is subclause (2) of Clause
12.—Wage and Salary Increases. It is as follows —

12.—WAGE AND SALARY INCREASES
(1) ...
(2) As described in Clause 7 and Appendix A, organisa-

tional achievements of milestones is an important
ingredient of this Agreement. The above payments
specified in subclause 12(1) are guaranteed, but the
extent to which milestone achievements exceed or
fall short of the performance criteria specified in
Appendix A will be taken into account in setting fur-
ther milestones and consequential salary increases
in any subsequent Enterprise Bargaining Agreement,
the effect of which will be agreed to in negotiations
leading up to any such subsequent Agreement.

The references to Clause 7 and Appendix A are taken up
here. Clause 7.—Date and Operation of this Agreement rel-
evantly includes the following —

...
Discussions between the parties shall re-commence not
later than three (3) months before the expiry date of this
Agreement.
...
The parties agree that the measuring and monitoring of
Departmental milestones is an essential element of the
Agreement. There have been quarterly reviews of mile-
stone achievements as set out in this Agreement conducted
by the Department, and a final review of the milestone
achievements will be made by a representative Commit-
tee appointed by the EBA Negotiating Committee at the
expiry of this EBA.
Following the process of reviewing this Agreement it will
be renewed or replaced by another agreement or cancelled
as appropriate. However the base pay quanta achieved as
a result of this Agreement will remain and form the new
base pay rates for future Agreements or continue to apply
in the absence of a further Agreement. The parties agree
to continue the spirit of this Agreement until replaced by
a further Agreement.

Appendix A of the Agreement is headed “Productivity Mile-
stones” followed by a preamble which is as follows —

“The organisation will, collectively, during the 1995-96
financial year, have contributed to:”

Then follows three subheadings: “A. Milestone Targets—
DME”, (“DME” being an abbreviation for Department of
Minerals and Energy); “B. Milestone Targets—CCWA” (with
“CCWA” being an abbreviation for Chemistry Centre of West-
ern Australia); and “C. Milestone Targets—MPL” (with
“MPL”, being an abbreviation for Mineral Processing Labo-
ratory). Eleven targets are listed under A, four “organisational”
goals, one “scientific” goal and one “financial” goal are listed
under B. Under C, four “organisational” goals and one “finan-
cial” goal are listed.

Provision was made in the 1996 EBA for wage and salary
increases to have effect during its term which expired on 30
September 1996. The increases are expressed in subclause (1)
of Clause 12.—Wage and Salary Increases. It is as follows —

12.—WAGE AND SALARY INCREASES
(1) The employee’s annual salary will commence at the

Level set out in this Agreement (See Appendix E)
and will be paid in fortnightly instalments.
Over the life of this Agreement a nominal salary in-
crease of 7.7% will be made. This nominal amount
is comprised of 2.0% for past productivity and 2.0%
for current productivity and 3.7% for estimated
benchmark achievements.
Based on gains made from past and current produc-
tivity increases and a pre-payment on the
Department’s milestones, there will be a 5.5% sal-
ary increase, backdated to 1 January 1996. In
addition, a further 1.2% salary increase will be paid,
effective from 17 May 1996. A further 1% salary
increase will be made, effective from 31 August 1996.
These increases will be compounded and the total
effective increase on base salary will therefore be
7.83%.
All salary increases, including back-dated payments
apply only to the period employees were/are cov-
ered by the relevant award.

(2) ···
It is an agreed fact that the increases expressed in this

subclause were paid by the employer to employees covered
by the 1996 EBA with effect as per the dates designated in this
provisions.

It is quite clear that whatever is the meaning of subclause
(2) of Clause 12.—Wage and Salary Increases so far as the
creation of respective rights and obligations for the parties is
concerned, there is no question that the provision establishes
that the effect of the exercise of these must be agreed to in
negotiations between the parties. That is, whatever the out-
come/s of measures of “milestone achievements”, the parties
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expressly agreed in their 1996 EBA that a precedent condition
for this to have any impact on a subsequent enterprise bar-
gaining agreement was the reaching of an agreement between
the parties as to what the effect would be. It is clear from the
submissions that no such agreement as to any “effect” was
reached. In the absence of an agreement as to what the “ef-
fect” is to be, then, on an ordinary reading of the subclause,
there can be no effect. Certainly there is no right arising under
the subclause for a party to apply an “effect”, however arrived
at, in the absence of agreement by other parties as prescribed.

In arriving at that conclusion I have had regard for the em-
ployer’s submissions as to an implicit agreement by the
applicant on the basis of an acceptance of the employers num-
bers but am not convinced by these. An acceptance of
calculations/measures, and even the effect of these as meas-
ures of productivity achievements overall (which acceptance
is denied by the applicant), can not be extended to establish-
ing that this should be interpreted as an implicit agreement
with the employers’ application of “effect” to wages and sala-
ries out of the next enterprise bargaining agreement. In the
context of an express provision otherwise, it simply is not open
to find that there was an implied condition in the terms claimed
by the employer.

Leaving that conclusion as to “effect” to one side, there has
been consideration of the provisions so far as they go to meas-
ures of milestone achievements and the impact.

Clause 7.—Date and Operation of this Agreement refers to
the measurement and monitoring of “Departmental” milestones
as an (or one) “essential element” of the agreement and a proc-
ess for a final review of “the milestone achievements” is
described. But there is nothing one way or the other expressed
on the matter of individual or collective measurement of
achievement. However the preamble to Appendix A refers to a
collective contribution by the (singular) “organisation” through
the milestone targets listed in A, B and C. This supports the
contention that the measures of each were to contribute to-
wards one outcome for the organisation (encompassed by the
three entities identified for the purposes of A, B and C) but it
does not go so far as to prescribe that one measure of shortfall
was to translate as the outcome for the whole.

So far as Clause 7.—Wage and Salary Increases is concerned,
reference is made not only to subclause (2) but also to subclause
(1). It is noted that in the latter there is a collective application
of the wage increases to the employees in the organisation
covered by the 1996 EBA. So far as subclause (2) is concerned,
two conclusions are drawn.

First, the reference to “the extent” to which milestone
achievements exceed or fall short of the performance criteria
specified in Appendix A, read in the context of its preamble,
suggests that a single outcome having regard for all measures
against the criteria was intended. Three outcomes were possi-
ble: an overall meeting of the measures; or an overall excess
result; or an overall shortfall result. There is certainly nothing
which suggests that it was intended that a failure in one part of
the organisation to totally meet the criteria set for that part
was, of itself, to be construed as a collective failure notwith-
standing the results in other parts which could have offset that
shortfall.

Second, subclause (2) of Clause 12.—Wage and Salary In-
creases effectively states that the extent of any exceeding of
performance criteria or shortfall “will be taken into account”
but then goes on to state that this will be in the setting of fur-
ther milestones. That is, any adjustment is to be to subsequent
milestone/s. The salary increases are a consequent. This proc-
ess is distinguished in its terms from one which involves a
reduction in a salary increase consequent on a milestone
achievement.

Thus, having regard for the provisions of subclause (2) of
Clause 12.—Wage and Salary Increases in the context of the
whole document, I have concluded that so far as it refers to the
prospect of shortfall or excess, this means having regard for a
collective outcome after measuring all the criteria applying to
the parts.

I have already recorded the conclusion that in the absence of
an agreement in the terms of subclause (2) of Clause 12.—
Wage and Salary Increases, that amounts to a bar to any action
with respect to any “shortfall”. However, turning to the ques-
tions asked, I find that on a true interpretation of the Department

of Minerals and Energy and Chemistry Centre of WA Enter-
prise Agreement 1996, the answer to the first question is in the
affirmative with qualification and that the answer to the sec-
ond question is in the negative.

Finally I observe that so far as the employer’s submissions
and evidence go to the situation of its employees covered by
registered workplace agreements, section 26A of the statute
governing the Commission prohibits it from receiving any
evidence or informing itself of any workplace agreement or
any provision of a workplace agreement. While the employ-
er’s case did not go this far, there was in effect a statement
about the potential iniquitous effect for such employees given
decisions already applied by the employer. In this respect I
note section 7C of the statute provides that “any matter that is
part of the relationship” between an employer and employee
party to any workplace agreement in force under the Workplace
Agreements Act 1993, is not an industrial matter. That is, any
iniquitous situation arising out of such an employment rela-
tionship is not one for the Commission as, by law, it is excluded
from the Commission’s jurisdiction.

In any event the task for the Commission here is not one for
the exercise of a discretionary judgement. It is for interpreta-
tion. A declaration will now issue reflecting these reasons.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Civil Service Association of Western Australia Incorporated
and

The Director General, Department of Minerals and Energy
and

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western

Australian Branch
and

The Federated Liquor and Allied Industries Employees’
Union of Australia, Western Australian Branch, Union of

Workers
and

The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union Of Workers—Western Australian

Branch.
No. 828 of 1997.

6 October 1997.
Declaration.

HAVING heard Mr E Rae on behalf of the Civil Service Asso-
ciation of Western Australia Incorporated and The Australian
Liquor, Hospitality and Miscellaneous Workers Union, Mis-
cellaneous Workers Division, Western Australian Branch and
Ms R Devenish on behalf of the Director General, Depart-
ment of Minerals and Energy, now therefore I the undersigned,
pursuant to the powers conferred under the Industrial Rela-
tions Act, 1979 do hereby declare —

THAT on a true interpretation of the Department of Min-
erals and Energy and Chemistry Centre of W.A. Enterprise
Agreement 1996, the answer to the following questions—

A. Does subclause (2) of Clause 12.—Wage and
Salary Increases apply to the milestones set
out in a subsequent enterprise bargaining
agreement; and

B. If the answer to (a) is “yes”, can shortfalls be
considered in isolation to where milestones
were exceeded for the purpose of discounting
in the subsequent agreement;
are, respectively —

1. Yes; with a precedent condition of an
agreement as to effect;

2. No.
(Sgd.) Commissioner S.A. CAWLEY,

[L.S.] Public Service Arbitrator.
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PUBLIC SERVICE
ARBITRATOR—

Matters Dealt With—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Civil Service Association of
Western Australia Incorporated

and

Director General, Ministry of Justice.

No. P 25 of 1997.

COMMISSIONER J.F. GREGOR .

8 September 1997.

Order.

WHEREAS on 23 July 1997, the The Civil Service
Association of Western Australia Incorporated applied to the
Commission for an order pursuant to Section 32 of the
Industrial Relations Act 1979; and

WHEREAS on 23 July 1997 the Commission held a confer-
ence between the parties; and

WHEREAS the parties agreed to consent orders being made
that the the Ministry of Justice be estopped from continuing
the process of filling the positions of Manager Community
Based Corrections for Rockingham, Mandurah, Bunbury,
Albany, Kalgoorlie, Broome, Geraldton, the Pilbara, Northam
and Midland for such time as the applicant’s application for
reclassification of these positions from level 6 to level 7 is
heard and determined pursuant to section 80E of the Industrial
Relations Act, 1979.

NOW THEREFORE, pursuant to the powers contained in
the Industrial Relations Act, 1979, the Commission hereby
orders by consent—

THAT the Ministry of Justice be estopped from con-
tinuing the process of filling the positions of Manager
Community Based Corrections for Rockingham,
Mandurah, Bunbury, Albany, Kalgoorlie, Broome,
Geraldton, the Pilbara, Northam and Midland for such
time as the applicant’s application for reclassification of
these positions from level 6 to level 7 is heard and deter-
mined by the Commission pursuant to section 80E of the
Industrial Relations Act.

(Sgd.) J.F. GREGOR,
[L.S.] Commissioner.

INDUSTRIAL MAGISTRATE—
Complaints before—

IN THE INDUSTRIAL MAGISTRATES COURT
HELD AT PERTH

WESTERN AUSTRALIA
Complaint Nos. 112 of 1997

Heard: 13 August 1997
Delivered: 24 September 1997

BEFORE: P.G. MALONE Industrial Magistrate
THE WESTERN AUSTRALIAN BUILDERS

LABOURERS,
PAINTERS AND PLASTERERS UNION OF WORKERS

COMPLAINANT
and

G PARRI AND M PARRI TTRADING AS G & M PARRI
DEFENDANT.

Ms J L Harrison appeared for the Complainant
Mr O Moon appeared for the Defendant

Reasons for Decision.
INTRODUCTION
This matter concerns alleged breaches of an industrial award

by the respondent employer in respect of a particular indi-
vidual.

HISTORY OF THE PROCEEDINGS.
The complaint was dated the 13 June 1997. It came before

the Court on the 25 June 1997 and was adjourned to a hearing
on the 13 August 1997. The hearing proceeded on that day and
the Court reserved its decision. I have reached that decision
and my reasons are set out following.

THE ALLEGED BREACHES
THE AWARD

The award is Award No. R 14 of 1978
THE INDIVIDUAL

The alleged employee was a Steven Howarth
THE ALLEGED BREACHES

The alleged breaches of the award were failures to—
— pay travel allowance—clause 12A(2)—14 counts
— the correct rate for working on a rostered day off—

clause13(1)(e)—4 counts
— pay the correct rate of overtime—clause 15(1)—

2 counts
— pay the correct rate on a Saturday—clauses 16(1)

and 16(5)—3 counts
— the correct rate for a public holiday—clause 17(1)—

3 counts
— pay for working on a public holiday—clauses 17(4)

to 17(7)
— proportionate annual leave on termination—clause

22(4)
— keep time records- clause 28—14 counts

EVIDENCE ON BEHALF OF THE COMPLAINANT
DARREN FREDERICK SMITH is a union organiser. He is

very familiar with the award system. Rostered days off are set
following meetings between employers and union in the pre-
ceding year.

STEVEN PAUL HOWARTH is 42 years of age and a painter
by occupation. He has been a painter for 18 years. He com-
pleted his painting apprenticeship in England in 1974. He came
to Australia in 1989 and has a painters registration certificate.
Since 1989 he has worked mainly for wages on commercial
jobs. He worked on the Bentley Hospital site and for an Allan
Davey refurbishing units.

In January 1993 he saw an advertisment in the West Aus-
tralian newspaper by the defendant seeking painters. It said
the painters must be registered and in the union. He phoned
the relevant number and spoke to Mrs Parri. Following a re-
turned telephone call he went for an interview taking his trader



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 297977 W.A.I.G.

certificates with him. He was required to start the next day—
13 January 1993. He was employed re-painting schools such
as the Morley primary school at $16.25 per hour flat rate. He
filled in a prescribed payments certificate. He worked at the
Morley primary school for 2 days and then went to Balcatta
primary school. He was re-painting toilets at the Morley pri-
mary school. At Balcatta the whole school was being re-painted
and he was there for a month. He then went to the Willetton
high school. After Willetton he went to Kensington and a school
for the disabled. After that he went to Lathlain primary school.
He was part of a team which had a supervisor—a Ron Cook.
Cook advised him where to paint and checked his work. Guido
Parri instructed him where to go as each job finished. Parri
supplied everything—brushes, sheets, paints, fillers. He used
none of his own equipment.

Howarth started on 13 January 1993 and was laid off on 15
April 1993. He spent a month at Balcatta, 2 to 3 weeks at
Willetton, 2 to 3 weeks at Kensington and over a month at
Lathlain. He worked from 7am to 3.30pm every day 5 days a
week. He worked 3 Saturday mornings at Balcatta—16, 23
and 30 January from 7am to 12 midday. He worked one public
holiday at Balcatta—the Australia Day holiday on the 25 Janu-
ary 1993. He worked overtime at Balcatta—one hour on each
of the 13, 14, 15, 20, 21, 22, 27,28 and 29 January 1993. He
was not paid for 1 March 1993 or 9 April 1993. The rate he
received $16.25 was the flat rate. He received nothing else.
No overtime on a Saturday and no extra for a public holiday.
His first pay was collected from the defendant’s house by
cheque and otherwise he was paid every Friday by cash or
cheque. He had 2 days off sick. He was not paid for these. He
phoned in and reported sick. He drove to work in his own
vehicle. No one picked him up.

Howarth has no registered business and is not involved in
any partnership. Since 1989 the majority of time he has spent
on wages. The last time he used his registration was in 1994
when he repainted some units for 8 months. Otherwise it was
for private jobs.

When he finished on 15 April 1993 it was because of a short-
age of work. 6 of the team were laid off.

CROSS EXAMINATION
Under cross examination Howarth said the following;
The pre-employment discussions were very brief. A con-

tract of employment or service was not discussed. He didn’t
ask under what award he was to be paid. He denied approach-
ing the defendant to work as a contractor. He was told the rate
and needed the work. He considered he was part of the normal
workforce. There was a crew of blokes that were paid the same
as him. He was supervised by Ron Cook. He worked set hours
with the overtime being decided by Ron Cook. He did not
work on his own. He was never given rostered days off. He
travelled to work in his own vehicle. He didn’t carry paint or
tools—everything was supplied. The sites he worked on were
government schools. On site were only painters. He agreed he
had written out invoices for the hours he worked.

EVIDENCE ON BEHALF OF THE DEFENDANT
GUIDO PARRI is a painter. He said Howarth came to him

looking for a painting job. He gave him a job as a sub-contrac-
tor. He deducted 20% of his earnings for tax. Howarth wanted
to be paid every week. It was Howarths idea. He invoiced
Parri and Parri paid him less 20%. It was Howarth who came
to him and asked him for a job as a sub-contractor. Howarth
gave him the prescribed payments form. Parri didn’t consider
Howarth part of his business. He employed other people on
wages and had done so for a long time. He kept a wages book
for them and Howarth was not in that book because he was
sub-contracting. Parri paid Howarth on invoice, every Friday,
and not on a Thursday like the other employees were paid.
Howarth had no supervisor. He used to do the job by himself.
Howarth was not given directions likes employees. He couldn’t
remember Howarth having 2 sick days and couldn’t recall lay-
ing off 6 others. He paid on invoice. He didn’t tell Howarth
when to start or finish and hadn’t required him to work week-
ends or on public holidays. He didn’t require people to work
on rostered days off but if they did it would be recorded in the
wages book. He said Howarth had his own tools. Parri sup-
plied the paint. He didn’t supply the drop sheets.

The sites where Howarth worked were all schools—under
contract with the Building Management Authority.

CROSS EXAMINATION
Under cross examination Parri said the following;
He presumed he had put the advertisment in the newspaper.

He said he supervised the sub-contractors while the employ-
ees were seperately supervised. He denied that all of the
personnel were supervised. He said the sub-contractors could
start any time they liked. He provided drop sheets for the em-
ployees.

He said he paid Howarth on invoice and as instructed by
Howarth—deducted 20%. He said there was plenty of time to
the job. If Howarth worked overtime that was his business.
He did not pay by the hour but on invoice.

EXHIBIT EVIDENCE
COMPLAINANTS EXHIBITS

ONE—a Ministry of Fair Trading Business Names Branch
showing the registration of the business name “G & M Parri”.
The people carrying on the business are Guido Parri and Maria
Parri.

TWO—a 1993 calendar with circles around dates represent-
ing rostered days off and squares representing public holidays.

THREE— a copy of an Australian Taxation Office prescribed
payments system payments summary for the period 1 January
1993 to 30 June 1993 in respect of G & M Parri and Steve
Howarth

DEFENDANTS EXHIBITS
A— a copy of a prescribed payments system declaration in

respect of Steve Howarth and G & M Parri.
B—copies of invoices to G Parri from Steve Howarth
C—copies of correspondence from the Building Manage-

ment Authority to the defendant in respect of contracts for the
painting of schools.

D—a time and wages record book for G & M Parri.
CREDIBILITY
I preferred the evidence of Howarth to that of Parri. Parri

was particularly unconvincing in his evidence of Howarth being
supervised seperately by him and working his own hours.

STANDARD OF PROOF
In deciding upon the facts it is necessary for me to be satis-

fied on the balance of probabilities.
FINDINGS
Based on the evidence I make the following findings.
The defendant carries on business as a painter.
The defendant entered into various contracts with the Build-

ing Management Authority of Western Australia to repair and
paint various schools some of the details of which are set out
in the correspondence the subject of Exhibit C.

Steven Paul Howarth is a painter.
The defendant advertised in the West Australian newspaper

for painters.
Howarth contacted the defendant pursuant to that advertise-

ment.
After an interview Howarth was asked to commence work-

ing for the defendant and did so on 13 January 1993.
The discussions between the parties were limited and it was

simply agreed that Howarth would be paid $16.25 per hour.
Howarth then worked at the Morley primary school, the

Balcatta primary school, the Willetton high school, a school
in Kensington and the Lathlain primary school.

Howarth was directed to those sites by the defendant and
instructed as to what to do at those sites.

Howarth worked at the various sites as part of a team which
was supervised.

Howarth supplied only his labour—all tools, equipment and
materials were supplied by the defendant.

Howarth was required to commence at 7am on each work-
ing week day and was able to finish at 3.30. He worked longer,
or on Saturdays or public holidays at the direction of the de-
fendant.

Each Friday Howarth presented to the defendant a leaf from
an invoice/statement book which detailed the hours he had
worked in the previous week. The defendant paid him at the
fixed hourly rate for those hours with 20% being deducted for
taxation.
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The taxation deducted by the defendant was pursuant to the
prescribed payments system.

Howarth worked with the defendant through until the 15
April 1993 when he was advised by the defendant that there
was no further work for him.

ISSUES TO BE DETERMINED
The case was argued on the basis of their being two conten-

tious areas;
— whether Howarth was an employee or a sub-contrac-

tor and
— whether he was engaged in construction work.

THE RELEVANT LAW.
In my view the law applicable to the issue of whether a per-

son is an employee or sub-contractor is clear.
The Full Bench in the matter of The Western Australian

Builders’ Labourers, Painters and Plasters Union of Workers
v. R B Exclusive Pools Pty Ltd trading as Florida Exclusive
Pools (1996) 77 WAIG 4 confirmed in December 1996 the
relevant principles which included looking at the indicia ap-
plied in the Brajkovich case.

EMPLOYEE OR SUBCONTRACTOR—THE INDICIA
CONTROL

The evidence establishes that the defendant had control over
Howarth. He was directed where to work and what to do at the
job site. I have found that he was also supervised while at
work. Given the fact of Howarth’s considerable experience
the lack of supervision would not have necessarily been deci-
sive in any event.

TIME OF STARTING WORK—HOURS
I accept that Howarth had fixed working hours and that these

were dictated by the defendant. He did not work when he liked.
The days off were sick days and I accept that on these occa-
sions Howarth telephoned to advise that he was sick.

BUSINESS OR PARTNERSHIP?
Howarth was not in a partnership and nor was he conduct-

ing a business for profit. I accept that he was looking for work
and answered the newspaper advertisement placed by the de-
fendant.

OBLIGATION TO WORK
The work for Howarth was selected by the defendant and

Howarth, in that process, was required to work at the sites
specified by the defendant and on the tasks specified by the
defendant. He was not required to find a replacement when he
was ill. He simply phoned in sick.

MODE OF REMUNERATION
Howarth was paid weekly. The quantum depended on what

hours he worked and his remuneration was at an agreed flat
rate. Howarth did not quote on any of the jobs he worked on.
He submitted invoice or statements to the defendant as dis-
tinct from a timesheet but there was little practical difference.

TAXATION
Taxation was deducted but despite the fact that in ordinary

circumstances the prescribed payments system is meant to be
applicable to subcontractors rather than employees I accept
that it was by no means decisive of the issue.

MODE OF TERMINATION
The evidence indicated that Howarth was re-trenched when

the defendant apparently ran out of work for him. I accept
what Howarth says that a number of people were retrenched
at the same time. Although the method of termination con-
tained nothing which was indicative of a contract of
employment neither was it illustrative of the relationship be-
ing that of subcontractor.

PROVISION AND MAINTENANCE OF EQUIPMENT
I accept that Howarth supplied only his labour and no tools

or equipment.
THE ORGANISATION TEST

The evidence indicated that Howarth was part of the de-
fendants organisation. He worked on site as part of the
defendants team. He was directed where to work and what to
do and was supervised by the defendants personnel.

CONCLUSION
Taking all those matters into account I conclude that Howarth

was an employee.
CONSTRUCTION WORK OR NOT?

THE AWARD
The material part of the award were as follows;
“Clause 3. Scope. This award shall apply to all employees

usually employed...on construction work........
Clause 7. Definitions.....(3) “Construction work” means—

(a) all work “on-site” in connection with the erection, repair,
renovation, maintenance, ornamentation ...of buildings..

(9)(a) “Painter” means an employee who applies paint....
THE SITE

The places where Howarth was required to work were all
schools.

THE WORK
The schools were all being repainted which comes with ei-

ther or all of repair, renovation and maintenance.
CONCLUSION

Howarth was engaged in construction work.
CONCLUSION
The defendant defended these matters on the basis that

Howarth was not an employee and/or not engaged in construc-
tion work. The substances of the breaches, that is, the award
requirements and entitlements were not apparently challenged.
Howarth gave evidence of the dates on which he worked, his
invoices were tendered and it was not contested that time and
wages records were kept for him.

I conclude that each of the charges have been proved on the
balance of probabilities.

I will hear further from the parties as to the specific orders
to be sought in the light of these reasons.

PETER MALONE
INDUSTRIAL MAGISTRATE
24 September 1997

UNFAIR DISMISSAL/
CONTRACTUAL

ENTITLEMENTS—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Thomas Bee

and

Brown & Gold Haulage Pty Ltd.

No. 501 of 1996.

COMMISSIONER R.N. GEORGE.

28 July 1997.

Reasons for Decision.
THE COMMISSIONER: The Applicant in these proceedings
claims that he was unfairly dismissed from his employment
with the Respondent.

The remedy sought by the Application as filed in the Com-
mission is “compensation for loss of employment”. This was
confirmed in the opening of proceedings by Mr Crossley on
the Applicant’s behalf and the claim was quantified as an
amount equivalent to two months pay (Transcript p.5a). For
reasons that are not clear, the Applicant in his evidence later in
proceedings indicated that should an Order for reinstatement
issue as a consequence of proceedings, that was an option he
would accept, provided the Respondent was prepared to give
him a “fair go” (Transcript p.161). Such a position is incon-
sistent with the Application as filed wherein the reason given
for not claiming reinstatement at that time was that “I don’t
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believe I will get a fair go from this employer as he has al-
ready rang (sic) me up and threatened me” (Particulars of
Claim—Item 13). It is also inconsistent with the evidence
which overall clearly indicates that reinstatement or re-em-
ployment of the Applicant would be impracticable. This is a
conclusion also supported by Ms Peters in her submissions on
behalf of the Respondent.

The issues before the Commission can be condensed into
two questions.

1. Was the Applicant dismissed or did he in fact aban-
don his employment with the Respondent?

2. If he was dismissed, was the dismissal justified or,
whether or not it was justified, was it harsh, oppres-
sive or unfair?

Ms Peters submitted that the case for the Applicant sought
to establish that the dismissal was in the nature of a construc-
tive dismissal. That contention is inconsistent, however, with
the submissions and the evidence on behalf of the Applicant
and it is unnecessary to consider that issue.

The facts in this matter are somewhat clouded by the nature
of the case put on behalf of the Applicant, much of which
tended to focus on irrelevant issues, and the evidence given on
behalf of the Respondent. There is significant conflict in the
evidence and in the end the Commission was left with the task
of deciding who was to be believed. On balance, having had
the opportunity to observe the witnesses in the giving of their
evidence, I have concluded that where there is a conflict, the
evidence of the Applicant is to be preferred. My reasons for so
finding may be summarised as follows.

1. The witnesses for the Respondent, Mr Gregory James
Brown, a Director and the Manager of the Respond-
ent company, Mr Bruce Peter Brown, a brother of
Mr Gregory Brown and employee of the respondent
company and Ms Tanya Ann-Marie Brown, the
daughter of Gregory Brown and Co-Director of the
Respondent company with management responsibil-
ity for what she described as “corporate affairs” gave
conflicting evidence and in many instances were
evasive in their responses. For example—

• Gregory Brown at transcript p.145 gave evi-
dence that he never saw the Applicant using
the wrong route when carting fertiliser within
the CSBP site until the day on which the Ap-
plicant had his accident which led to the
incident which resulted in the termination of
his services. Under cross examination at Tran-
script p.155, however, Gregory Brown said
that he had “caught” the Applicant going the
wrong way a “couple of times” and had told
him he was not to do it.

• Bruce Brown was particularly evasive and
under cross examination could not recall much
of what was put to him. This was in stark con-
trast to what was said during examination in
chief in the following exchange concerning a
critical point of dispute between the parties.

“Okay. What did you hear?—Well, I only
came out and heard—well, heard Mr Bee
say, “We’ll see about that”, and he walked
out, and then we all went.

Is that the last thing that Mr Bee said be-
fore the conversation ended?—As far as
I can remember, yes.

All right. When you can’t specifically
recall exactly what you were doing that
day or working that day, how is it that
you can specifically recall that?—Be-
cause from what I can gather, the next
day he didn’t turn up to work, and it was,
“We’ll see about that.” Apparently he had
been asked if he was coming tomorrow,
and he said, “We’ll see about that”, and
didn’t turn up the next day. He went off,
and I thought, “Well, that’s strange.”

When did you think it was strange?—The
next day, because I put two and two to-
gether when he hadn’t turned up.”
[Transcript p.181]

In the context of the rest of his evidence this
recollection of Bruce Brown is simply not
believable.

• On the night of 17 March 1996 when the ter-
mination is alleged to have occurred, Mr Bruce
Brown said, albeit somewhat equivocally, that
he, Gregory Brown and the Applicant all left
the Respondent’s premises together. Gregory
Brown, on the other hand, said that the Appli-
cant was the first to leave the premises.

• Bruce Brown gave evidence that on the
evening of 17 March 1996 he heard nothing
of the conversation between Gregory Brown
and the Applicant, except for the comment
referred to above. Gregory Brown on the other
hand gave evidence that while he and the Ap-
plicant were talking in the shed or the
Respondent’s premises his brother, Bruce
Brown, would have been able to hear their
conversation.

2. In some critical areas the Respondent had misled its
Counsel resulting in a Notice of Answer and Coun-
ter Proposal being filed in the Commission which
contained errors of fact. For example—

• Answer 15
The Answering Statement alleges that on 16
March 1996 the Applicant negligently dam-
aged one of the Respondent’s trucks and in
attempting to fix it by himself caused more
damage costing in excess of $1500.00 to re-
pair. In fact the damage occurred on 14 March
1996, there was no evidence of negligence and
the Applicant did not attempt to fix the truck
by himself but did it in company with and with
the assistance of Bruce Brown. Gregory
Brown himself conceded under cross exami-
nation that the damage to the truck was minor
and that no additional costs were incurred as a
consequence of the work carried out by the
Applicant. When cross examined on the ques-
tion of the additional damage said to have been
caused by the Applicant, Tanya Brown was
evasive and could give no details other than in
the end to say that the damage was to the “elec-
trical”. While she claimed to have paid out
$1500 for the cost of the alleged repairs she
was unable to recall any other detail, includ-
ing who it was that carried out the work (see
Transcript p.218/220). The allegation of elec-
trical damage caused by the Applicant is not
supported by the evidence of Gregory Brown
or Bruce Brown, or by a Mr Morris who also
gave evidence that he had driven the truck
which allegedly suffered the damage shortly
after the Applicant had been dismissed and was
unaware of the existence of any electrical prob-
lem. He also said that there would not have
been time between the termination of the em-
ployment of the Applicant and his driving the
truck for such damage to have been repaired
(Transcript p.242).

• Answer 14
This answer alleges that the Applicant phoned
Gregory Brown in Adelaide on 16 March 1996.
In his evidence, however, Gregory Brown said
that he had not received a call from the Appli-
cant in Adelaide on that day (see Transcript
p.168).

The preparation of the answers was explained by Ms
Tanya Brown in her evidence in the following terms.

“...Do you remember when you first instructed
me about this matter?—I instructed you in re-
gards to this case when I received notification
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that Mr Bee had lodged an action with the In-
dustrial Relations Commission. I then engaged
your services to sort the matter out.
Right. Do you remember the notice of answer
and counter proposal—?—Mm hm.
—that was filed by us?—Yes, I do.
All right. Who instructed me to prepare that?—
I did.
Okay. How did you know the—what happened
on the occasion in question when Mr Bee was
allegedly dismissed?—Well, that was—after
reading through Mr Bee’s application for the
commission I went through and, to the best of
my ability, I filled out the notice of answer
and counter proposal and forwarded it on to
you for lodgement.
Right. There were actually two notices of an-
swer and counter proposal filed in this
matter?—Mm hm.
...
All right. This document contains a lot of evi-
dence about what actually—about the
circumstances of Mr Bee’s alleged termina-
tion and it answers the application by him for
unfair dismissal?—Yep.
Now, when you saw this document, was it
checked through by you?—I checked through
it. Yes.
Who else saw it before it was filed?—No one.
The reason I’m asking you these questions is
that there is a conflict of evidence between
what is said in a number of the paragraphs in
our notice of answer and counter proposal and
the evidence given by Greg and Bruce
Brown?—Mm hm.
How do you explain that?—Well, I filled this
out to the best of my ability. I wasn’t present
on the evening of 17th of March. I had just
come back from a recent trip to Adelaide. From
the airport I went home and I believe Greg
and Bruce were at the office that night. So, to
the best of my ability I filled out this form—
filled out what I instructed you to put into the
answer and counter proposal.
All right. Well, how was it that you could have
instructed me on certain points when you
weren’t there?—Well, I had briefly spoken to
Greg in regards to what had happened and,
along with what he told me, that was the best
I could answer.”
[Transcript p.195/196

This explanation by Tanya Brown is in direct con-
flict with the evidence of Gregory Brown at
Transcript p.158 where under cross examination he
said that he had not been consulted about the an-
swers filed in respect of the Application. His claim
that he was not consulted about the preparation of
the answers was corrected later in re-examination
when he conceded that both he and Bruce Brown
had attended at Counsel’s office to assist in the prepa-
ration of the answers. If this latter version of events
is true the errors of fact in the Notice of Answer and
Counter Proposal are of even greater concern and
directly reflect on the credibility of the witnesses for
the Respondent.

On the preferred evidence, the facts as I find them to be are
as follows.

The Applicant has worked in the transport industry for ap-
proximately 14 years and has skills in truck driving, fork lift
driving, mechanics and welding. He has no formal trade quali-
fications. The Applicant applied for the position he held with
the Respondent through the CES and was interviewed by Tanya
Brown. At interview, the Applicant was told that his appoint-
ment would be on a casual basis on terms set out in a proposed
Workplace Agreement. The Applicant was given a copy of the
Workplace Agreement which he took home with him to read

in more detail. On 23 February 1996 the Applicant commenced
work without having signed the Workplace Agreement as it
contained a number of matters he wished to discuss with the
Respondent, including the rate of pay which was not recorded
in the proposed Agreement. Most of the other conditions were
acceptable to him.

On commencement the Applicant was paid $12.00 per hour
with overtime being paid at the rate of time and one half. In
the three weeks the Applicant was employed with the Respond-
ent he had two days off work and averaged approximately 14
hours work per day over the period. On one occasion he worked
for 24 hours without a break, despite telling the employer on
several occasions that he was tired and that the situation was
dangerous. In the three weeks he was employed by the Re-
spondent the Applicant worked for part of the time on site at
CSBP Kwinana unloading fertiliser and for part of the time
carting grain at Meckering.

Despite a number of requests from the Applicant to both
Tanya Brown and Gregory Brown to sit down and discuss his
Workplace Agreement, that never occurred. In the absence of
a signed and registered Workplace Agreement questions be-
gan to arise as to whether his employment was in fact covered
by an award and if so, which award. This question subsequently
became the subject of enquiries and action through the De-
partment of Productivity and Labour Relations.

On Thursday 14 March 1996 the Applicant was working at
the CSBP site in Kwinana when the top right front corner of
the truck tipper body came into contact with an overhead steel
beam peeling back about 10cm of an angle iron which runs
the length of the tipper tray to provide a fixing for a “roll over
tarp” which covers the load carried in the trucks. According to
the Applicant he was aware that the truck was close to the
beam with which contact was made and had stopped to check
its position in his rear vision mirror. While doing this the truck
seat, which had a faulty fixing, moved and the Applicant’s
foot slipped from the clutch, allowing the truck to move for-
ward and make contact with the beam. The route being used at
the time the accident occurred was the reverse of the one nor-
mally used on site, a fact criticised by the Respondent. On the
evidence, however, there are a number of drivers engaged on
the unloading operations, not all of whom are employed by
the Respondent. The route to be taken by trucks working on
the unloading operations is collectively determined by the driv-
ers on site having regard for the circumstances at the time. For
the Applicant to have utilised the preferred route when other
drivers had decided to use the alternative route would have
been a dangerous practise. Immediately the accident occurred,
the Applicant phoned the office of the Respondent and reported
what had occurred. Gregory Brown was not in the office at the
time and Bruce Brown conveyed the message from the Appli-
cant to him. Gregory Brown responded to the effect that the
damage should be repaired and the Applicant made arrange-
ments with Bruce Brown to carry out those repairs on the
following Saturday, 16 March 1996.

On Saturday 16 March 1996 the Applicant took the truck
back to the workshop when he had finished his work for the
day. He had no key to the workshop so phoned Bruce Brown
who was working at another site nearby. Bruce Brown went to
the workshop which he unlocked. He then told the Applicant
where to park the truck and loaded the bucket of a front end
loader with a welder and other equipment necessary to do the
repairs. The Applicant then got into the bucket of the loader
and was lifted by Bruce Brown into a position where the work
could be carried out. The Applicant agreed that when welding
in such circumstances it is normal to switch off the truck bat-
tery to avoid damage to the electrical system. When he
attempted to do this the switch would not move. The Appli-
cant asked Bruce Brown for a spanner so he could disconnect
the battery but was told not to worry about it. Because the
work being performed was well away from the truck’s electri-
cal system the Applicant agreed with Bruce Brown and did
the work without switching off or disconnecting the electrical
system. The time taken to complete the repairs was approxi-
mately half an hour.

The Applicant worked the following day, Sunday 17 March
1996, at the CSBP site and drove the same truck which he had
repaired with Bruce Brown the day before. On his return to
the Respondent’s premises at about 7pm that night, he was
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met by Gregory Brown who had just returned from a weekend
in Adelaide. In a somewhat heated discussion which followed,
the Applicant was accused of being negligent in causing dam-
age to the truck and of repairing it without authorisation. It
was not disputed that the Applicant had been told he was not
to do any work on the Respondent’s vehicles without authori-
sation. In an attempt to clarify what had occurred the Applicant
requested Gregory Brown to speak to his brother Bruce, who
was at that time refuelling the truck in preparation for the next
shift. When Bruce Brown was asked to confirm to Gregory
Brown the events of the previous Thursday he declined to make
any comment.

The conversation between the Applicant and Gregory Brown
then moved to other issues, including pay discrepancies, the
Applicant’s need to understand what were referred to as the
“ground rules” of the employer and an allegation that the
workplace agreement provided to the Appellant had been made
public in discussions at BMX venues where the families of
both the Applicant and Gregory Brown had interests. In the
course of this conversation the Applicant reminded Gregory
Brown that he had for some time been trying to clarify issues
relating to his workplace agreement without success. At this
point, the Applicant said he was told “well, if that is the way
you feel about it, don’t bother coming back in.” What actually
occurred at this point is a fundamental issue in dispute. Gregory
Brown claims that when the conversation ended, he in fact
said to the Applicant “I’ll catch you in the morning” and that
the Applicant had replied in terms “I’ll see about that” (Tran-
script page 146). For reasons set out in these Reasons for
Decision in relation to the credibility of witnesses, however,
the version of the Applicant is preferred and I accept that he
was in fact told that if he felt the way he did he should not
bother coming to work the following day.

When the Applicant left the Respondent’s premises on the
night of 17 March 1996 he did so without the usual advice of
work arrangements for the following day and on the under-
standing that his services were no longer required. Gregory
Brown did the work the following day which the Applicant
would normally have been allocated.

On 18 March 1996, the Applicant wrote to the Respondent
in the following terms—

“MR THOMAS C. BEE
4 CARONA CLOSE

ROCKINGHAM PARK
W.A. 6168

18/3/96
TO
   BROWN AND GOLD HAULAGE
I THOMAS C. BEE do formally request that BROWN
AND GOLD HAULAGE
1) recalculate my wages acording (sic) to the current

award that covers the type of business that BROWN
AND GOLD HAULAGE CONDUCTS,
From the time I was first employed to the time of my
termination on the 17/3/96.
as coverd (sic) by current legislation covering
workplace agreements

2) issue me with a separation certificate stating reasons
for termination as covered by current legislation for
C.E.S. & SOCIAL SECURITY

3) return to me items of property that where left in scania
truck on loan from diesel motors
items,

one Panasonic FORD stereo cassette player.
one 12v electric car fan.

I would appreciate a quick reply to these requests
thanking you in antisipation (sic) for your co-
operation
MR Thomas C Bee

(signed)
(Exhibit 2)

This was followed by a number of telephone conversations
between the Applicant and Gregory Brown and visits by the
Applicant to the Respondent’s premises. It is not necessary to

go into the detail of those conversations or visits and it is suf-
ficient to observe that the evidence shows that there was a
good deal of acrimony between the parties and there was little
attempt by either side to resolve their differences with a view
to reinstating or continuing the employment relationship. In
the end, the Applicant was paid out his entitlements in accord-
ance with the Earthmoving and Construction Award No. 10 of
1993, including pro rata annual leave and one week’s pay in
lieu of notice. These payments were subsequently adjusted by
reference to the Transport Workers (General) Award No. 10 of
1961 which the Respondent later became aware was the one
applicable to the Applicant’s employment. The Applicant was
also provided with an Employment Separation Certificate
which recorded his reason for termination as “shortage of work”
(Exhibit 3). According to the Respondent the one week’s pay
in lieu of notice and the reason for termination entered on the
Employment Separation Certificate were not to be taken as
admittance that it had terminated the Applicant’s services.
According to Tanya Brown, the payment in lieu of notice was
made as a “good will gesture” (Transcript page 204) and the
Employment Separation Certificate was filled out the way it
was to assist the Applicant in obtaining social security pay-
ments (Transcript page 202). The evidence of Tanya Brown in
this respect, as with some of her other evidence, is not believ-
able. This is so firstly, because there was no evidence of any
“good will” between the parties after 17 March 1996 and sec-
ondly, that when referring to the payment in lieu of notice at
transcript page 204, she said she “didn’t know the reason why
Mr Bee had chosen to move on to a different employer”. If
Tanya Brown believed that the Applicant had “chosen to move
on to a different employer” social security entitlements would
not have been an issue. Further, it is difficult to accept that in
all of the circumstances the Respondent would put itself at
risk of being party to a deception for the purposes of the Ap-
plicant obtaining social security payments to which there may
otherwise be no entitlement.

Taking all of the evidence into account I have concluded
that the Applicant’s contract of employment was bought to an
end by the actions of the Respondent and that in exercising its
legal right to terminate the Applicant’s services, the Respond-
ent acted in a manner which was both hash and unfair in terms
of the test set out in the Miles v Federated Miscellaneous
Workers’ Union of Australia, Hospital Service and Miscella-
neous, WA Branch (1985) (65 WAIG 385). I am also satisfied
that it would not be practicable to reinstate the employment
relationship. Apart from some evidence from the Applicant
which was inconsistent with both the particulars set out in his
application and the submissions on his behalf by Mr Crossley,
the material before the Commission from both parties con-
firms this view.

Although Gregory Brown said under cross examination that
he would have the Applicant back if he was re-instated, this
comment was qualified in the following terms.

“...Commission was to reinstate Mr Bee would you have
him back?—Yes; I’d have Mr Bee back as a casual em-
ployee. When I got work for him he’d work. When there’s
no work he’d stay home.”
[Transcript p.172a]

I do not accept that Gregory Brown has any serious inten-
tion of properly re-establishing the employment relationship
if re-instatement or re-employment is ordered.

The question remains as to what if any, compensation should
be ordered. In this respect it was at first alleged on behalf of
the Respondent that the Applicant was employed on a “casual”
basis. This is consistent with the understanding that the Appli-
cant had when he accepted employment with the Respondent.
The nature of the employment was never, however, confirmed
by way of a properly registered Workplace Agreement. In these
circumstances it was acknowledged by Tanya Brown that the
Applicant’s employment was as a consequence covered by an
Award which she thought at the time to be the Earthmoving
and Construction Award No. 10 of 1993. She also accepted in
her evidence that when his application claiming unfair dis-
missal was received, she regarded the Applicant to be a
permanent employee (Transcript p.228). For his part, the Ap-
plicant was unsure of what his position was, except that in the
absence of a registered Workplace Agreement the Award would
apply.
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There is no precise formula for determining the quantum of
any compensation to be awarded and this has to be considered
on the circumstances of each particular case. In the present
case the Applicant accepted employment with the Respondent
on the understanding that he would be engaged as an “ongo-
ing casual” at an hourly rate of $12.00 per hour. He also
understood that his employment would continue as long as
there was work available. In the three weeks that he was em-
ployed, the Applicant worked on all but two days and averaged
approximately fourteen hours of work per day. The evidence
of Gregory Brown was that the work available to the Respond-
ent company was irregular and seasonal, although that evidence
was sketchy and unsupported. There was no evidence of any
shortage of work at the time of the Applicant’s termination.
Taking into account all of these matters and the fact that the
Applicant was employed for a period of only three weeks I
would award compensation in an amount equal to 14 days pay
calculated by reference to the average daily earnings over the
three weeks during which the Applicant was employed.

Appearances: Mr T Crossley on behalf of the Applicant
Ms D. Peters (of Counsel) on behalf of the Respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Thomas Cleveland Bee

and

Brown & Gold Haulage Pty Ltd.

No. 501 of 1996.

COMMISSIONER R.N. GEORGE.

13 October 1997.

Order.
HAVING heard Mr T. Crossley and later Mr T. Bee on behalf
of the Applicant and Ms D. Peters (of Counsel) and later Ms
T. Brown on behalf of the Respondent the Commission, pur-
suant to the powers conferred on it under the Industrial
Relations Act, 1979 as amended, hereby orders—

THAT the Respondent herein pay to the Applicant the
sum of $2,883.05 within 14 days of the date of this Order.

(Sgd.) R.N. GEORGE,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Philip James Bitter

and

Y.Y.H. Holdings.

No. 1319 of 1997.

COMMISSIONER J.F. GREGOR .

10 October 1997.

Reasons for Decision.
On the 21st July 1997, Philip James Bitter (the applicant)

applied to the Commission for an order pursuant to Section 29
of the Industrial Relations Act, 1979 (the Act) on the grounds
that he had been unfairly dismissed from employment with
YYH Holdings. The applicant entered into an employment
contract with the respondent early in April 1997. There was
no written contract. The arrangements were made verbally.

Mr Bitter was to be paid $12 per hour. His hours of work are
set out in Exhibit A. By that exhibit it appears that in the pay
period 24th of April to the 29th of April which was the first
week of the employment, he worked for 77 hours; on average
9.7 hours a day. During the second fortnight of employment

he worked 127 hours; on average 9 hours a day. Thereafter he
worked at Warryup Farm until the 7th of July 1997. In the pay
period ending the 27th of May, 117 hours; or 9 hours a day. In
the pay period ending the 10th of June he worked 121 hours.
The following pay period he worked 131 hours. In those two
pay periods he averaged 10 hours a day.

As for the status of the contract, the applicant described him-
self in somewhat contradictory terms as a permanent casual.
Mr Blackley who appeared for the respondent described the
employment status as “a casual [who was] required to work as
many hours that (sic) it was necessary to finish super spread-
ing”. The applicant told the Commission that he had been a
resident at Warryup Farm when he was offered employment.
He first did some work at Mount Ney. He says he worked long
hours but admits on the odd occasion he finished early. This
occurred when there were breakdowns or after he had been
given permission to go into town on a Friday. Mr Bitter says
he tried to meet all the requirements of the employer but on
the 7th of July he was told by his supervisor Rudy Klomp that
Mr Blackley was dissatisfied with the progress of the super
spreading and that he was dismissed. Later at the house, Mr
Klomp said the applicant could stay on but he would have to
work 7 days a week 12 hours a day. The applicant declined.
He was promised his final pay on the following day. This did
not eventuate. Eventually four days later he was paid. Arrange-
ments were then made to quit the accommodation he was
occupying on the property.

The applicant claims that he was treated unfairly. He said,
and the Commission heard from his wife, that at the time she
was in the final stages of pregnancy and suffered stress. Since
his dismissal he has attended the Commonwealth Employment
Service (CES) daily and has applied for in excess of 25 posi-
tions. He has also been in receipt of social security payments.

The respondent says that the applicant was employed to
spread super during daylight hours. He was an employee who
did not meet the productivity requirements of the employer.
This led to warnings being given to him by Rudy Klomp and
Craig Lewis. Mr Blackley says he gave instructions that the
applicant, who the respondent regarded as a casual, was to be
dismissed. Rudy Klomp was instructed to dismiss the appli-
cant and to tell him that he could have his job back if he agreed
to work 7 days a week 12 hours a day.

Rudy Klomp told the Commission he had warned the appli-
cant of the need to step up production but that did not happen.
In cross-examination he admitted the applicant was compe-
tent as did Craig Lewis who also gave evidence. Mr Klomp
admitted that he had put to the applicant that he was to work 7
days a week 12 hours a day.

The preceding recitation is a sufficient summary of the evi-
dence in this matter. It is for the applicant to establish that the
dismissal was in all the circumstances unfair. The tests for
ascertaining whether a dismissal is harsh, oppressive or unfair
are outlined by an Industrial Appeal Court in Undercliffe Nurs-
ing Home v. the Federated Miscellaneous Workers Union of
Australia (1995) 65 WAIG 385.

The question to be answered is whether the right of the em-
ployer to terminate the employment has been exercised so
harshly or oppressively or unfairly against the applicant as to
amount to an abuse of the right. A dismissal for a valid mean-
ing within the Act may still be unfair if, for example, it is
effected in a manner which is unfair, but if the employment
has been terminated in a manner which is procedually irregu-
lar that will not of itself necessarily mean the dismissal was
unfair. See Shire of Esperance v Moritz (1991) 71 WAIG 891,
Burns v. Australian Airlines and also Byrne v. Australian Air-
lines (1995) 65IR32.

In Moritz Case (supra), Justice Kennedy also observed that
whether an employer in bringing about a dismissal adopted
procedures which were fair to the employee is but an element
in determining whether the dismissal was harsh or unjust.

I need to consider the law concerning causal employment.
In Squirrell v Bibra Lakes Adventure World t/a Adventure World
(1984) 64 WAIG 1834, Fielding C observed that the parties
cannot by use of a label make the relationship something dif-
ferent to what in fact it is (see also the Serco (Australia) Pty
Ltd v. Moreno (1996) 76 WAIG 937. Below I consider the in-
dicia upon which one can identify a contract as being one of
casual nature. I do so because of the description the parties
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gave to their relationship. The applicant said he was a ‘perma-
nent casual’ while the respondent labelled him as a ‘casual’.
In my view both labels are wrong even though one of the indi-
cia is the classifying name initially accepted by the parties.
The preponderance of the indicia are to the contrary.

Some of incidents of employment that need to be examined
are described by the Full Bench in Metals and Engineering
Union Western Australia v. Centurion Industries (1996) 76
WAIG 1287. These may include—

(a) The classifying name given to a workers initially ac-
cepted by the parties.

(b) The provisions of the relevant award.

(c) The reasonable expectation that work would be avail-
able to him.

(d) The number of hours worked per week.

(e) Whether his employment was regular.

(f) Whether the employee worked in accordance with a
roster published in advance.

(g) Whether there was a reasonable and mutual expec-
tation of continuity of employment.

(h) Whether notice is required by an employee prior to
the employee being absent on leave.

(i) Whether the employer reasonably expected that work
would be available.

(j) Whether the employee had a consistent starting time
and set finishing time.

It is necessary to mention the Farm Workers Award 1985. I
am of the view that it is unlikely that the Award applies in this
case. There is no classification in the Award which would cover
the work done by the employee. In any event it was not sub-
mitted to me by either party that the Award does apply. If it did
apply it may be that the type of employment arrangement here
may be capable of being of a casual nature. However, I will
deal with the question of whether the applicant was a causal
employee or not later.

I am required in adjudicating a matter such as this to make
findings on the credibility of witnesses and I do so now. The
Commission heard evidence from the applicant. I have no rea-
son to believe that he did not truthfully relate to the Commission
the facts of his employment from his point of view. That those
facts might differ from the respondent’s view is not unusual
and that they do differ should not lead one to the conclusion
that the applicant has not truthfully related the incidents to the
Commission. I think he has and I am prepared to accept his
evidence.

I also heard evidence from Rudy Klomp and Craig Lewis. I
also accept that they truthfully related to the Commission what
occurred during their dealings with the applicant. There is not
much controversy in the evidence at all. I am left to draw con-
clusions and I do so on the basis that each of the witnesses that
have appeared in the Commission today, and I include in that
Ms Murphy, have told the Commission their version of events
in a truthful manner.

I turn now to my analysis of the events. An employment
relationship was entered into between the parties. In my expe-
rience of dealing with matters in the farming pastoral industry
it was not an unusual type of contractual relationship. It ap-
pears to me that the relationship is one of a common law
contract. Each of the parties had a view of the contract. The
respondent says it was a casual contract, but if one looks at the
contract itself and the way the work was performed there is no
evidence before me that the essential ingredients of a casual
employment were present here.

For instance, there was no regular re-engagement. There was
no loading, a usual characteristic of a casual contract. There is
no evidence of that in this case, and more particularly they are
characterised by regular re-engagement. It does not appear from
the pattern of work over the period of some three months that
the engagement could be characterised as casual engagement
in the common law sense. For instance, the applicant knew
from week to week the roster of hours. He had expectation of
regular employment. He had consistent starting and finishing
times.

It seems to me that this was an element for which the con-
sideration was $12 per hour on behalf of the respondent while
the consideration on behalf of the applicant was to work as
many hours as was possible during that time to meet his side
of the bargain. When one looks at the hours that were worked
it is clear that happened. In my view it is manifestly reason-
able to say that there was sufficient work done if there is an
average of 10 hours worked per day. Some would say that is
above a reasonable level of work but I take into account the
type of lifestyle and work pattens that are usual in the farming
industry.

What we have here is a situation where the employee did
work the hours that were requested. It is said that Rudy Klomp
warned the applicant about his work. Mr Klomp told me that
he did tell the applicant to pick up his production rate, and I
accept that he said that, but I do not accept that it was a warn-
ing in the sense that warnings are defined in industrial law for
a warning to be regarded as such.

The employee must gain the view that at the end of the warn-
ing that his job was at threat if he did not change his conduct.
From Mr Klomp’s evidence I find that he told the applicant
that he would have to increase production. I venture to sug-
gest that throughout this State in industry on many thousands
of times today supervisors will tell employees that they have
to work a bit faster or have to raise their production rates.
Those pieces of advice from a supervisor are just that, and that
is what a supervisor is employed to do. It is only when the
supervisor comes along and says, “I told you, Philip Bitter, to
do more work last week. You have not done so. I am telling
you if you do not reach a particular target by a particular time,
then your job is at risk and I am warning you that you must
improve or your job will be at risk.” That is a warning in an
industrial sense. The type of operational supervision that Rudy
Klomp exercised over the applicant I do not think fits the defi-
nition. I say the same for the warning that Craig Lewis says he
gave to the applicant.

The respondent nevertheless decided that the employment
contract should be brought to an end and Rudy Klomp was
instructed to do so. He was also instructed, and even though
Mr Blackley did not give evidence himself, I take it from Rudy
Klomp’s evidence that he was told by Mr Blackley to tell the
applicant that he could have his job back if he worked 7 days
a week 12 hours a day. In this case that is where the unfairness
comes about.

It is manifestly unreasonable in our community to say to a
person, “If you work 7 days a week 12 hours a day you can
have your job back” particularly when the applicant was aver-
aging 9-10 hours per day. From my own experience in the
farming and pastoral industry, that is an unreasonable thing to
request of a person and to attach that whether there is continu-
ation of the employment relationship is a manifest unfairness.

In those circumstances the conclusion is inescapable that
there has been unfairness in this dismissal upon the tests that
are set out in the Undercliffe Nursing Home Case (supra).
There clearly has been an abuse of the employers right to ter-
minate the employment which has resulted in a harsh and an
oppressive and unfair termination of this employee.

The question is what should now happen. I have a duty un-
der the Act if I find unfairness to examine first of all whether
reinstatement should take place. That is the first remedy under
this Act. If I find that reinstatement is not a viable proposition,
I am to look to the question of compensation, and if I look to
the question of compensation I am commanded by Section
23A of the Industrial Relations Act, 1979. That section pro-
vides—

“On a claim of a harsh, oppressive or unfair dismissal,
the Commission may order the payment to the claimant
of an amount to which the claimant is entitled, order the
employer to reinstate or re-employ a claimant. Order the
employer to pay compensation to the claimant for loss or
injury and make any ancillary or incidental order the Com-
mission thinks necessary.”

The amount ordered to be paid is not to exceed 6 months
remuneration of the claimant and for the purpose of the calcu-
lation, the Commission must use as a basis the average rate
received during any relevant period. It also can order that pay-
ment be made in instalments to the recipient of an order.
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The Commission must make a ruling first about the ques-
tion of reinstatement. There is obvious antipathy between the
parties in this matter. It could not be solved in conciliation
proceedings when it was capable of being resolved. There is
manifest antipathy between Mr Bitter and Mr Klomp. That is
obvious to me from what I have seen in court during the hear-
ing. I do not think reinstatement is a viable remedy in this
case.

I turn my mind to the question of compensation. The Com-
mission, as I have said, is empowered to award up to 6 months
compensation. It only does so to that extent in extreme cases.
This is not a case which goes anywhere near justifying the
maximum compensation. What I have to do in assessing com-
pensation is to decide whether there has been loss or injury to
the applicant. I do so by an investigation of the surrounding
circumstances. That is why during the hearing the applicant
was asked what had been the effect upon him. Of course one
effect is that he has no employment. The applicant is obli-
gated to mitigate any loss, that means he has to try and find
work. He says that he has applied for 25 jobs or thereabouts.
He says too that he has been to the Commonwealth Employ-
ment Service. I accept his evidence as being truthful that he
has made the attempts that he had to make to mitigate his loss.
Evidence was given that there was an effect on his family at
the time. I can come to the conclusion that the applicant has
suffered loss or injury and the Commission is entitled to take
into account the injury to his family as well.

He has also been in receipt of Social Security payments. I
am obligated to offset any earnings since the termination against
any award that I would make. I have considered the issues
carefully, I have taken into account the type of employment
contract that this was and the circumstances of its termination.
I do not think that loss or injury suffered here is so severe that
it should attract a large award of compensation.

I have therefore decided that I will award the applicant the
sum of $500 in compensation for loss or injury. I will issue
orders which will require the respondent to pay to the appli-
cant the sum of $500 upon a finding of unfair dismissal in this
matter. That will conclude these proceedings.

Appearances:Mr P Bitter appeared on his own behalf.
Mr C Blackley appeared on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Carla Jacqueline D’Agostino

and

Farquar, Baldock and Baldock Pty Ltd.

No. 60 of 1997.

22 October 1997.

Reasons for Decision
On 10 October 1997 this matter proceeded to hearing on the
question why the Commission should not dismiss this appli-
cation pursuant to section 27(1)(a)(iv) of the Industrial
Relations Act, 1979 on the basis that the applicant had failed
to reasonably prosecute the claim in all the circumstances.
Notice of a hearing on that question was given to the applicant
by way of letter to the address for service provided in the claim.
Formal notification of hearing in accordance with the Com-
mission’s regulations duly followed.

There was no appearance by or on behalf of the applicant at
that hearing. The Commission concluded then that the claim
should be dismissed pursuant to section 27(1)(a)(iv) for want
of reasonable prosecution. That conclusion is based not only
on the failure of the applicant, or any representative, to appear
at the hearing on 10 October 1997 but also on the record of the
claim. The record can be summarised as follows.

By this application as filed Carla Jacqueline D’Agostino (“the
applicant”) claimed she had been unfairly dismissed by Farquar,
Baldock and Baldock Pty Ltd (“the respondent”) from the full
time position of duty manager and function coordinator at the
respondent’s business in Scarborough. It is said that employ-
ment commenced on 17 August 1996 and ended four months
later on 17 December 1996. The applicant also claimed that
the respondent had denied her annual leave entitlements
amounting to three weeks, “being $1903.80 plus loading”.

In answers filed by the respondent, the claim that contrac-
tual benefits were due under a contract of employment with
the applicant is denied. The respondent also denies that the
applicant was dismissed and, in the alternative, that if the ap-
plicant was dismissed it was justified by poor performance
and was not unfair.

On 18 February 1997 a conciliation conference pursuant to
section 32 of the Industrial Relations Act, 1979 was held. There
was no resolution of the dispute at the conference. By way of
letter dated 4 March 1997 counsel for the applicant requested
that the claim be listed for hearing. The Commission, having
an obligation to be satisfied that conciliation would be una-
vailing before a matter is arbitrated, decided that while the
matter would be listed for hearing there would be a prior re-
convening of the conciliation conference to pursue that enquiry.
The parties were notified on 13 March 1997 that the concilia-
tion conference would be reconvened on 26 March 1997 at
4.30pm. They were also advised that in the event that no reso-
lution was reached between the parties, the matter was to
proceed to hearing on 28 and 29 April 1997. Notices of that
hearing were forwarded to the parties on 18 March 1997.

Shortly prior to the conference scheduled on 26 March 1997
counsel for the applicant requested it not proceed. The respond-
ent agreed to this course. The conference was cancelled and
the parties were informed that the Commission would only
reconvene the conference if a party requested that course and
that the hearing on 28 and 29 April 1997 was to proceed. It is
noted neither party requested a re-listing of the conference.

On 23 April 1997, five days prior to the scheduled hearing,
counsel for the applicant complained that while the respond-
ent had allowed inspection of documents to occur, no copies
of documents had been provided. The applicant now sought a
cancellation of the hearing dates and orders relating to the pro-
duction of documents. As a result the hearing scheduled to
commence on 28 April 1997 was cancelled and a conference
listed that day instead to deal with the issue of production of
documents. The parties were notified of this by telephone and
a notice confirming the conference details was forwarded to
both. The next day, 24 April 1997, the respondent’s agent ad-
vised that copies of the documents sought had been forwarded
to the applicant. Counsel for the applicant confirmed that there
was no longer an issue over document production and, by con-
sent, the conference listed for 28 April 1997 was cancelled.

On 19 May 1997 notices of a re-listing of the claim for hear-
ing on 7 and 8 July 1997 were forwarded to the parties.

Notwithstanding the developments already described relat-
ing to the production of documents, the applicant, no longer
represented by counsel, complained by way of a letter dated 5
June 1997 to the Commission that the respondent had failed to
produce documents to her despite “numerous requests”. The
applicant was requested by the Commission to provide par-
ticulars of documents of the respondent she had accessed and/
or obtained copies. A list was provided by her. On 16 June
1997 this was forwarded to the respondent by the Commis-
sion with a request that if it intended to rely on any documents
on the list or to which the applicant had not had access, then to
particularise these. The respondent’s agent informed the Com-
mission on 3 July 1997 that a full set of documents had been
forwarded to the applicant’s counsel by the respondent and
that the respondent did not intend to rely on any other docu-
ments than those which had already been accessed by the
applicant.

On 4 July 1997, three days before the claim was to proceed
to hearing, the applicant by telephone complained again about
alleged failure/s of the respondent re documents and stated
she could not prosecute her case in these circumstances. The
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following statements were made at that time to the applicant
by the Associate to the Commission —

(1) An application by Ms Crawford [counsel for the ap-
plicant] for an order for the production of documents
was made on 23 April 1997 along with a request for
a postponement of the hearing.

(2) The hearing was postponed and a conference was
arranged for 28 April 1997 to enable Ms Crawford
to pursue the matter of production of documents. The
respondent was advised of that.

(3) On 24 April 1997 the Associate was instructed by
the Commissioner to follow up with Mr Jones for
the respondent as to what the situation was. He ad-
vised that Ms Crawford had been given full access
to the documents and all copies requested by her had
been faxed to her that day.

(4) I then contacted Ms Crawford who advised that she
had indeed received all the documents requested.

(5) The conference listed for 28 April 1997 was can-
celled then on the basis that discovery and production
as requested had occurred.

No further application for an order for the production of
documents has been made and the Commission is una-
ware of any request made by you or on your behalf
subsequently for copies of any particular documents to
be made available by the respondent to you.

No application for an order for production of documents was
made then or subsequently. However the hearing listed for
10.30am on 7 July 1997 did not proceed because, at very short
notice that morning, the applicant verbally advised the Asso-
ciate that she was ill and unable to appear. As a result the
hearing was cancelled approximately 30 minutes before it was
due to commence. Notice to the respondent of that cancella-
tion was no more than that time.

The claim was re-listed (for the third time) for 19 August
1997 by way of a notice forwarded to the parties on 14 July
1997. The record shows that the applicant was advised of this
date by telephone prior to the notice being forwarded on that
day and that she had confirmed that that date was convenient
for her to prosecute her claim.

But when the matter proceeded on 19 August 1997 there
was no appearance by or on behalf of the applicant. Mr D M
Jones appeared on behalf of the respondent. He advised that
four persons from the respondent’s business were in attend-
ance for the purpose of giving evidence in this case. Mr Jones
then sought a dismissal of the claim and an order for “nomi-
nal” costs of $100.00 in relation to travelling expenses of the
four persons intended to be called who were in attendance and
for time expended by them that day in preparation for the hear-
ing.

It is noted that the fact of the attendance of these persons
was established by the Associate to the satisfaction of the Com-
mission. The persons were identified as Mr I Huxley, Ms J
Archbold, Mr D Baldock and Mr B Farquar.

The hearing was adjourned with the Commission to insti-
gate enquiries as to the reason/s for the applicant’s failure to
attend to prosecute her claim and with the respondent’s appli-
cations to be held over in the meantime. By way of letter dated
21 August 1997 the applicant was requested to put in writing
forthwith any good and sufficient reason for her failure to pros-
ecute her claim on 19 August 1997. An undated facsimile
message received on 25 August 1997 asserted the applicant
did not receive the notice of hearing.

By way of letter dated 19 September 1997, the applicant
was informed by the Associate as follows —

I refer to your undated letter received by facsimile on 25
August 1997 and your acknowledgment of receipt of cor-
respondence from the Commission dated 21 August 1997
regarding your failure to attend and prosecute in court on
Tuesday 19 August 1997.
I am directed to inform you as follows.
It is noted that the formal Notice of Hearing of Matter
No. 60 of 1997, duly stamped by the Registrar on 14 July
1997, was forwarded the same day to the address for serv-
ice provided by you in your application and to which other

notices have been forwarded. It is also noted that it is on
record that these Chambers contacted you by telephone
prior to the formal Notice of Hearing being forwarded
and it was confirmed with you then that the date for hear-
ing of this claim would be 19 August 1997: that is, the
record is that you had verbal notice of the hearing more
than five weeks prior to it proceeding and formal notice
to the only address for service provided by you forwarded
more than four weeks prior to the hearing proceeding.
In the circumstances there is a serious preliminary ques-
tion now as to whether or not this claim should be further
entertained.
The matter is now listed for hearing of the question as to
why the Commission should not dismiss this application
pursuant to section 27(1)(a)(iv) on the basis that the ap-
plicant has failed to reasonably prosecute the claim in all
the circumstances. The notice of that hearing is enclosed.
It is noted that the respondent, who had four persons it
intended to call as witnesses present in court at the last
hearing has applied for —
(a) an order dismissing the claim; and
(b) an order for costs of $100.00 to be awarded against

the applicant and made submissions on this.
The hearing proceeded on 10 October 1997. There was no

appearance by or on behalf of the applicant. The respondent
then made further submissions on its applications for dismissal
of the claim and the issue of an order for costs of $100.00.

Having regard for the record of this matter it is quite clear
that the applicant has had more than ample opportunity to pros-
ecute her claim. She has not reasonably availed herself of that
opportunity. The claim will be dismissed.

So far as the application for costs is concerned I note that
the awarding of costs in this jurisdiction is not at all common.
However there is power pursuant to section 27(1)(c) to make
such orders. Having regard for the circumstances here and being
satisfied that the respondent has incurred at least the costs
sought. I have concluded that the application should succeed.
An order that the applicant pay the sum of $100.00 to the re-
spondent will now issue. The time for payment will be within
14 days of the issue of the order.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Carla Jacqueline D’Agostino

and

Farquar, Baldock and Baldock Pty Ltd.

No. 60 of 1997.
22 October 1997.

Order.
HAVING heard Mr D M Jones on behalf of the respondent
and there being no appearance by or on behalf of the appli-
cant, now therefore, I the undersigned, pursuant to the powers
conferred under the Industrial Relations Act, 1979 and spe-
cifically section 27(1)(a)(iv) and section 27(1)(c) do hereby
order —

1. THAT this application shall be and is hereby dis-
missed for want of prosecution.

2. THAT Carla Jacqueline D’Agostino pay Farquar,
Baldock and Baldock Pty Ltd trading as The Boat-
house Seafood Garden the sum of $100.00 in costs
within 14 days of the 22nd day of October 1997.

(Sgd.) S.A. CAWLEY,
[L.S.] Commissioner.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

William George Ellis

and

Pentagon Freight Services Pty Ltd.

No. 1064 of 1997.

3 November 1997.

Reasons for Decision (extempore)

SENIOR COMMISSIONER: The Applicant was employed
by the Respondent from 14 September 1987 until 24 May 1997.
He was its manager, reporting to the Managing Director. His
employment ceased on 23 May 1997. It is common ground
that on that day he was summoned by the Managing Director
to his office and presented with a memorandum prepared by
the Managing Director containing a list of complaints said to
have been made against the Applicant by a number of staff
members. Upon reading the document, the Applicant, perhaps
not unnaturally given the contents of it, became somewhat
angry. He says he also became quite emotional. He was told,
either at that time or shortly before, that the comments came
from approximately 50 per cent of the staff.

It is common ground that the Applicant asked the Managing
Director for the authors of the complaints to be identified. It is
also common ground that the Managing Director refused to
do that, saying that at that stage he thought it unwise as that
was likely to inflame matters. All he wanted at that stage were
the Applicant’s comments. The Applicant says he asked the
Managing Director what he was going to do, to which he says
the Managing Director simply shrugged his shoulders. The
Applicant says, so he testified, that he realised that he was in a
“no win situation” with over 50 per cent of the staff against
him. He concluded, and perhaps sensibly so, that there was no
future for him with the Respondent and testified that he said
words to the effect “you leave me no option but to resign”. He
said the Managing Director responded with words to the ef-
fect that “there would have to a dramatic improvement”. With
that, the Applicant told the Managing Director, to use his words,
“that he could stick his job”. He then cleaned out his office,
returned the company’s belongings to the Managing Director,
and subsequently left the Respondent’s premises.

The next day his wife rang the Managing Director to ask
why, to use her words, “this had been done to her husband”. It
seems, on the evidence, that she called the Managing Director
while he was in bed and he was reluctant to respond, although
I do not think anything he said on that occasion greatly affects
the matter.

On the following day (Sunday) the Applicant rang the Man-
aging Director and told him that what had happened to him
was unfair and to be wary of his accusers. He says that he was
still angry and in an emotional state. On Tuesday, it is com-
mon ground, he prepared a written note, which was forwarded
to the Respondent’s Managing Director, in which he wrote,
amongst other things, that “it is with regret that after 10 years
of loyal and dedicated service to (the Respondent), you did
not give me the opportunity to defend myself against the accu-
sations that had been levelled against me”. He goes on to say
that “under these circumstances it would have been intoler-
able for him to remain” and then says that “I hereby withdraw
my resignation”. He finished the note by asking for “a response
from yourself and a Separation Certificate at 4.00 pm today”.
It is common ground that, on that day, he did attend the Re-
spondent’s premises. On the same day, the Respondent’s
Managing Director wrote him a letter indicating that his with-
drawal of resignation was not accepted and gave him a
Separation Certificate, together with payment of his employ-
ment benefits due up to the time of his resignation.

The Applicant now complains that he was unfairly dismissed
and seeks compensation. He does not seek reinstatement be-
cause he is now gainfully employed in alternative employment
with a remuneration package not greatly different from that
which he was in receipt of with the Respondent.

As I understand it, he asserts, to use his words, that he was
“constructively dismissed”, saying that the treatment metered

out to him was so unfair that he had no option but to resign. It
is said that he should have been given the opportunity to iden-
tify the authors of the complaints and, at least, have the matter
discussed with them collectively in the presence of the Man-
aging Director, if not someone else. Moreover, the Applicant
says that when he resigned he was in an emotional state and
that he ought to have been permitted to retract his resignation.

The Respondent, for its part, disputes that the Applicant was
“constructively dismissed”, but says that in effect the Appli-
cant resigned of his own free will. In any event, the Respondent
says that the withdrawal of resignation was not made swiftly
and thus the Respondent was entitled to not accept it. Further-
more, the Respondent questions the bona fides of the Applicant
in seeking to withdraw his resignation on the grounds that the
Applicant had already obtained alternative employment. Coun-
sel for the Respondent argues that the attempt to withdraw the
resignation was nothing but a tactical manoeuvre designed to
get compensation under the Act.

There is really not any significant conflict in the evidence,
but I am bound to say that, I was impressed by the Applicant
and his wife and where their evidence conflicts with the Re-
spondent’s Managing Director, Mr Birrell, I prefer their
evidence to that of Mr Birrell.

The onus is on the Applicant to show that he was dismissed.
The statute requires that if, in fact, he was dismissed, the Re-
spondent establish that there was a valid reason for the
dismissal, but it is first, of course, incumbent upon the Appli-
cant to show that he was dismissed in order to bring the claim
within the jurisdiction. I am far from convinced that the Ap-
plicant was, in fact, dismissed. There has been much talk during
the course of these proceedings about constructive dismissal,
but I would again remind the parties of the observations made
by the Industrial Appeal Court in The Attorney General v.
Western Australian Prison Officers’ Union of Workers (1995)
75 WAIG 3166, 3167, to the effect that what is important in
matters of this nature is not so much the question of whether
an employee was constructively dismissed or not, but who it
was who really terminated the employment. On the facts, as I
find them to be in this case, I am left in no doubt that it was the
Applicant who in reality brought about the end of his employ-
ment. Certainly, I am far from convinced, on balance, that he
was dismissed by the Respondent.

Firstly, it is perhaps not without significance that the Appli-
cant has sought to withdraw his resignation. If, as the Applicant
claims, he was constructively dismissed, inherent in that propo-
sition is the allegation that the act of resignation was really the
act of another. In those circumstances, it is somewhat incon-
sistent for the Applicant to want to withdraw his resignation
and then say, in effect, it was not a resignation, but a dismissal.
Putting that apparent inconsistency aside, I am far from con-
vinced that the act was not the Applicant’s own act. On the
facts, as I find them, all Mr Birrell did was to convey to the
Applicant information which had come to his notice and in-
formation which was only right for him to put to the Applicant.
Other than that, all Mr Birrell did was to refuse to identify the
identity of the complainants. It was the Applicant who drew
the conclusion that with so many complaints against him by
such a large proportion of the staff, that he had no future in the
workplace. Accepting that Mr Birrell shrugged his shoulders
when asked by the Applicant what he was going to do, by no
fair interpretation can that be said to have been a direction,
impliedly or expressly, that the Applicant should resign or be
sacked. Mr Birrell’s evidence is that all he wanted to do at that
time was to talk about the matter and I accept that to be the
fact. Indeed, the Applicant really does not say otherwise. The
Applicant, again, by his own admission, concluded the dis-
cussion with Mr Birrell, the Respondent’s Managing Director,
by saying words to the effect “that he could stick his job”. In
those circumstances, how the Applicant can really say that he
was forced into resigning escapes me. It is well to realise that
simply because a person resigns in a fit of pique, it does not
follow that it is no resignation at all (see: Avery v. Air Design
(1996) 67 IR 95; and see too: Stankovski & Anor v. Quirk
Corporate Cleaning Australia (1996) 76 WAIG 1667).

In dealing with the Applicant’s suggestion that he ought to
have been allowed to withdraw his resignation, there is some
authority to suggest that an employee ought to be allowed to
withdraw his resignation, if the resignation was made in the
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heat of the moment or otherwise under stress. All the cases,
both the English cases and the Australian cases, make it quite
clear that if there is to be a withdrawal of a resignation, it must
be made swiftly and quickly. In this case, by no measure can it
be said that the Applicant acted swiftly. He was dismissed, as
counsel for the Respondent says, early on Friday. Rather than
withdraw his resignation, it seems, on his own admission, he
thereafter set about to obtain alternative employment. Be that
as it may, between the date of his dismissal and 27 May, which
was a Tuesday, when he sought to withdraw his resignation,
he had the presence of mind to ring the Respondent’s Manag-
ing Director, that was on the Sunday. He did not then make
any effort to withdraw his resignation but, rather, simply com-
plained about the treatment metered out to him and cautioned
the Managing Director against relying on the complaints. He
did not even attempt to withdraw the resignation on the first
working day after he was dismissed, but on the second day
and then, apparently, only after having received advice to do
so. In those circumstances, how he can be said, even two days
after that, to have acted swiftly, is difficult to comprehend. In
any event, I am bound to say that I have grave doubts about
the bona fides of his attempt to withdraw his resignation. It
seems odd to me, as I have already said, that in a letter in
which he said that it would be untenable for him to remain in
employment, he should in the very next sentence seek to with-
draw his resignation. The position is even more difficult to
understand when, in the sentence after asking for his resigna-
tion to be retracted, he asks for a Separation Certificate. In the
circumstances, quite apart from any consideration of the fact
that the Applicant had already obtained alternative employ-
ment, one could be forgiven for questioning the bona fides of
the purported withdrawal of the resignation. In any event, as I
find, it was simply not done within a reasonable time, as the
agent for the Applicant would have it, or it was simply not
done swiftly enough in the terms of the cases.

For all those reasons, it is my view that the application should
be dismissed and I intend to so order.

Appearances:Mr R.W. Clohessy on behalf of the Applicant.
Mr M. Rennie (of counsel) on behalf of the Respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

William George Ellis

and

Pentagon Freight Services Pty Ltd.

No. 1064 of 1997.

3 November 1997.

Order.
HAVING heard Mr R.W. Clohessy on behalf of the Applicant
and Mr M. Rennie on behalf of the Respondent, the Commis-
sion, pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—

THAT the application be and is hereby dismissed.
(Sgd.) G.L. FIELDING,

[L.S.] Senior Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Wendy Ann Farrell

and

Harlem Enterprises Pty Ltd trading as Ace Rent A Car.

No. 1603 of 1996.

24 September 1997.

Reasons for Decision.

THIS application was filed on 6 November 1996 pursuant to
section 29 of the (WA) Industrial Relations Act 1979 (“the
Act”). By it Wendy Ann Farrell-Hadden (amended subse-
quently by leave to Wendy Ann Farrell) claimed she had been
denied salary and holiday pay entitlements under a contract of
employment with Harlem Enterprises t/as Ace Rent A Car (“the
respondent”). The schedule of particulars of claim identify the
employer as “Nigel Nicholson Ace Rent A Car ...”. However,
it is clear from answers and subsequent particulars that it was
accepted by the parties that the citation of the respondent should
be amended to “Harlem Enterprises Pty Ltd trading as Ace
Rent A Car”.

In December Wendy Ann Farrell (“the applicant”) was re-
quested to provide further and better particulars of her claim,
including specifying what part of section 29 she was seeking
to proceed under, the actual contractual benefits being claimed
and the basis being relied upon with respect to these.

By way of letter filed on 6 January 1997 the applicant pro-
vided particulars and stated that she was claiming unfair
dismissal as well as denied contractual benefits. According to
the applicant she was constructively dismissed as a result of
pressure from her husband Mr Phillip Hadden, who is the prin-
cipal of the respondent business, resulting in her resigning on
20 September 1996 from her position within the business. In-
cluded in the particulars is a claim for denied contractual
benefits; being wages from 1 July 1996 to 20 September 1996
inclusive and holiday pay for the years 1989-1996.

By way of application filed on 29 January 1997 the appli-
cant sought to amend the particulars of her claim again. Only
the main details are summarised here. The employment is now
said to have ended on 9 October 1996 (although with a resig-
nation of the applicant from the position on 20 September 1996)
due to constructive dismissal on or about this date.

It is stated that the circumstances leading up to the construc-
tive dismissal were —

(a) The applicant’s marriage broke up on or about 1 Au-
gust 1996. Prior to that, the Applicant and Respondent
[sic] had been working in the Respondent’s business,
namely Ace Rent A Car.

(b) On or about 15 September 1996 Mr Hadden for the
Respondent threatened to withdraw the Applicant’s
authority to sign cheques on behalf of the business.
As a consequence of this action, it would have pre-
vented her from effectively and efficiently carrying
out her functions in her responsibilities in the busi-
ness, namely accounts and pay mistress.

(c) On or about 20 September 1996 a key staff member
of Ace Rent A Car, namely miss Carol Stewart, com-
plained to the Applicant that she was getting very
embarrassed over the open hostility between Mr
Hadden and the Applicant, saying it was affecting
harmony and effectiveness of the workplace. Miss
Stewart indicated that she had every intention of re-
signing, as she could not cope with being [sic] with
the marital problems being brought into the
workplace, and being given separate sets of instruc-
tions by Mr Hadden and the Applicant.

(d) In response to the above, the Applicant suggested
that given her husband was in effect frustrating her
contract of employment, she would offer her own
resignation, as it was becoming impossible to con-
tinue working effectively, due to the deteriorating
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personal relationship, which was being unnecessar-
ily brought into the workplace by Mr Hadden. She
persuaded Miss Stewart not to resign instead. The
Applicant then advised Mr Nigel Nicholson, as Op-
erations Manager, that she would, in an effort to
restore harmony to the workplace, offer her resigna-
tion.

(e) As the Applicant was experiencing personal and emo-
tional problems with her husband, she found it more
desirable to offer her resignation to Mr Nicholson,
the Operations Manager, rather than to deal directly
with her husband, Mr Hadden, as she was then sepa-
rated from him.

(f) At the same time, the Applicant realised that staff
needed to be trained in the business, and offered to
come in after normal business hours, as required, on
a regular basis, from 20 September 1996 to 9 Octo-
ber 1996. She attended the premises to train staff in
the areas of work which she formerly carried out. As
far as the Applicant was concerned, her termination
did not take effect until 9 October 1996.

The Applicant now sought compensation amounting to six
month’s salary for the alleged unfair dismissal and, while no
longer wishing to pursue the claim of denied annual leave ben-
efits, sought to pursue claims pursuant to section 29 (1)(b)(ii)
that she had been denied wages (now for the period 1 August
1996—20 September 1996) and one month’s payment in lieu
of notice on the basis that the respondent made it impossible
for her to work out the period of notice. It is noted that there
are references in these particulars of a payment to the appli-
cant in August which was due in July and assertions about
overspending.

Answers were filed by the respondent on 12 November 1996.
The particulars of answer, which is in the form of a letter, can
be summarised as follows. It is said that the applicant aban-
doned the business. Further it is said that approximately one
week prior to this abandonment the applicant had drawn two
cheques without authority for a total of $18,050.00; this
amounting to misconduct.

On 16 January 1997 further particulars of answer were re-
ceived from the respondent. These can be summarised as
statements as to the salary paid to the applicant, work carried
out, superannuation, business arrangements and other matters.
It is also stated in these answers that there was no employer—
employee relationship and effectively, that the marital
relationship had been the basis of all involvement of the appli-
cant in the respondent’s business operations and remuneration
arrangements.

The Commission has an obligation under the Act to endeav-
our to assist parties to resolve disputes before a matter goes to
arbitration. As it transpired in this case, the fact that the appli-
cant and the principal of the respondent business, were engaged
in marital and other disputes at the time meant all proceedings
were difficult. This is by way of observation only of course,
and not of any moment so far as consideration of issues of law
and merit are concerned. Attempts to arrange conciliation pro-
ceedings were unsuccessful as the respondent declined to
participate. The matter was listed for hearing on 14 April 1997.
There was no appearance by or on behalf of the respondent at
that time and the hearing was adjourned pending enquiries
into telephone advice that the respondent’s principal was ill.
The matter was re-listed for hearing on 13 May 1997. It pro-
ceeded, with the respondent now represented by an agent.

At the outset, the applicant’s application of 29 January 1997
to amend her claim was raised. The respondent did not object
and the application to amend was granted. So far as the ques-
tion of whether or not the applicant was an employee, that
having been raised in answers, the respondent now said it no
longer maintained that position and did not wish to argue it.
The parties then agreed that the questions to be decided were
whether there was a dismissal and, if so, whether it was unfair
and whether or not any contractual benefits claimed (and within
jurisdiction) were due.

The applicant called two witnesses to give evidence on her
behalf. These were Mr Nigel Nicholson, Operations Manager
in the respondent’s business and Ms Carol Ann Stewart, Man-
ager of the respondent’s Perth office. The applicant also gave

evidence as did the respondent’s principal Mr Phillip Francis
Hadden. Evidence as to the respondent’s business and the ap-
plicant’s involvement in it was given by all these witnesses.

It is uncontentious that the respondent operates a rental car
business at premises in Perth and in suburban Redcliffe. An-
other business, with Mr Hadden as principal, involves inboard
tourism but it appears this is usually run separately from the
business trading as Ace Rent A Car. It appears that in or about
1989 the applicant commenced carrying out work in the re-
spondent’s rental car business. This work largely seems to have
consisted of payment of accounts, and maintenance of payroll
and other financial records. At some time after 1989 the appli-
cant became a director of the respondent company. It appears
this directorship ended in or about mid 1995. The applicant
usually worked in the Perth office.

I turn now to the evidence as to the work arrangements which
appear to have applied to the applicant. It is not disputed that
the applicant was paid $40,000.00 per annum. Payments were
made on a monthly basis. There were no prescribed hours.
The applicant effectively worked on an as needs basis; that is,
while she commonly worked in the Perth office a couple of
days a week, she also worked longer hours and on more days
when the circumstances were seen to require that. That ap-
pears to have been a matter for the applicant’s judgement
largely. The remuneration rate did not alter in relation to hours
worked. The days on which she worked were, it seems, up to
the applicant. And it appears that on occasions she carried out
tasks such as rostering staff and on occasions ceased to carry
out these tasks. The applicant gave evidence as to her reasons
for these changes, mostly due she said to deficiencies in Mr
Hadden’s style of management or approach, but nonetheless
the picking up and ceasing of such tasks by the applicant seems
to have been decisions made by her and not subject to direc-
tion.

In all, having regard for the evidence of the applicant, and
the evidence of other witnesses for the applicant, it appears on
the basis of the usual control tests, the applicant was not en-
gaged in a contract of service with the respondent at all. In my
view the fact that her name appeared on a payroll is not con-
clusive of the question as to whether or not there was an
employee—employer relationship. However in view of the
respondent’s concession at the outset of the hearing however,
this is taken no further at this point.

I turn to the question of whether there was a dismissal of the
applicant by the respondent. If there was no dismissal then
there is no jurisdiction for the Commission to entertain the
claim.

Essentially the applicant’s evidence is that by his actions Mr
Hadden made her position within the respondent’s operations
untenable so that she had no recourse but to leave. According
to the applicant she was subject to constant pressure from phone
calls to her at work from Mr Hadden, her duties were changed
peremptorily and her authority to sign cheques was abruptly
withdrawn making it impossible for her to carry out her usual
work.

Mr Hadden’s evidence contradicts that of the applicant. But
leaving his evidence to one side, the evidence of her own wit-
nesses, Mr Nicholson and Ms Stewart, does not go far in
support and in some cases contradicts that of the applicant. It
is Ms Stewart’s evidence that she and the applicant discussed
the difficulties between the applicant and Mr Hadden on occa-
sions and that she felt the tensions in the workplace so severely
that she did raise the prospect of resigning on occasions. Hav-
ing observed Ms Stewart closely while she was giving evidence
it seems to me she felt caught in the cross fire between the
applicant and Mr Hadden. But that evidence falls quite short
of the applicant’s version of her being hounded out of the busi-
ness by the action of Mr Hadden as a result.

Mr Nicholson too was aware of the tensions between the
applicant and Mr Hadden and it seems, being friendly with
them both, was discomfited by it in the workplace but this is
not evidence which supports the applicant’s contention as to
harassment by the respondent forcing the applicant to leave. It
is noted that Mr Nicholson pointed out that he did not usually
work in the Perth office and could not give evidence as to
phone calls which may have been received by the applicant.
But he also says he was directly told by Mr Hadden that he did
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not want the applicant to leave because her skills were needed
and indeed they were both worried about the prospect of her
leaving. This evidence, which is accepted, does not support
the applicant’s assertions as to constructive dismissal.

More telling against the applicant is the evidence of Ms
Stewart and Mr Nicholson in relation to her claim that the
withdrawal of her authority to endorse cheques was part of the
frustration of her contract. This followed the actions of the
applicant in drawing the two cheques against the business in
mid September for a total of some $18,000.00. The applicant
acknowledged drawing the cheques and explained these as a
recouping of monies owed to her and her daughter by the busi-
ness.

It is the evidence of Ms Stewart that the applicant told her
she had drawn the cheques and Ms Stewart, concerned at the
possible implications drew the fact to the attention of Mr
Nicholson. It is his evidence that he was most concerned at
the action and particularly at the fact that the cheques were out
of sequence and unlikely to have been detected for some time
in usual circumstances. This would have had the impact of the
business trading under an invalid assumption in relation to its
overdraft position at that time and could have had serious rami-
fications. According to Mr Nicholson the withdrawal of
authority for the applicant to sign cheques occurred in these
circumstances. He went on to say that the withdrawal of this
authority did not mean the applicant could not carry out her
duties only that the signatory to cheques would have to be
someone else. In all the assertions of the applicant that the
withdrawal of authority was an arbitrary act designed to de-
prive her of ability to perform, was effectively contradicted.

As to the circumstances of the applicant’s departure from
the respondent’s business, Mr Nicholson says this occurred
on or about the time of the cheque incident. He thinks the
applicant may have said about the time that she could no longer
work with Mr Hadden and that she was concerned Ms Stewart
may leave. According to Mr Nicholson the applicant assisted
him subsequently insofar as he took over her role in accounts
but that he considered this was not part of any formal relation-
ship with the respondent but simply to help him as a friend
and in the interests of the business.

Having reviewed all the evidence carefully and having had
the advantage of seeing the witnesses give evidence over some
time, I have come to the following conclusions.

The applicant effectively resigned from working in the re-
spondent’s business on 20 September 1997. The decision to
resign was a culmination of the applicant’s consideration of
the poor state of relations between her and Mr Hadden. The
drawing of the two cheques and the manner of it was a symp-
tom of the poor relations. It is likely the applicant knew of the
overdraft situation and disregarded possible deleterious effects.
If an employee, then the action was designedly in breach of
duty. The withdrawal of the authority for the applicant to sign
cheques was not an unreasonable action by the respondent in
the circumstances. That did not mean the applicant was pre-
vented from doing the accounts and generally carrying out the
duties usually performed. The effect of relations between the
applicant and Mr Hadden on Ms Stewart’s morale was a con-
sideration in the decision by the applicant to leave the business
but, again, the evidence, including that of Ms Stewart does
not support the applicant’s contention that by its actions
(through Mr Hadden) the respondent forced her resignation.

Thus, even if there was a contract of service between the
applicant and the respondent (which is questionable), the ap-
plicant has not made out her claim that in fact she was
constructively dismissed. As the fact of dismissal is a prec-
edent condition on which the right to pursue the claim raised
by the applicant is erected, this conclusion means the claim of
unfairness can not proceed further.

That leaves the claims of denied contractual benefits (should
an employee-employer relationship have existed).

There is a claim for contractual benefits for time worked.
There is evidence that the applicant agreed with Mr Hadden
that the regular payment for the period in question would be
diverted to other mutual ends given the financial circumstances.
This counter was not really dealt with by the applicant and
effectively this part of the claim was not pursued with any
vigour and was not made out.

Nor does the evidence support the applicant’s claim that she
gave notice on 20 September to expire on 20 October. To all
intents and purposes her relationship with the respondent busi-
ness ended when she left on 20 September 1997. She did not
attend subsequently other than to assist Mr Nicholson infor-
mally. I accept his evidence on this point. The evidence is that
the applicant ceased the relationship with the respondent on
20 September. If there was any notice to be worked or any
payment in lieu, under a contract of service, that onus would
have been on the applicant, not the respondent on the facts
before the Commission.

The application must be dismissed. An order to that effect
will now issue.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Wendy Ann Farrell

and

Harlem Enterprises T/As Ace Rent A Car.

No. 1603 of 1996.

24 September 1997.

Order.
HAVING heard Mr T. Crossley on behalf of the applicant and
Mr J. Beedham on behalf of the respondent, now therefore, I
the undersigned, pursuant to the powers conferred under the
Industrial Relations Act, 1979 do hereby order —

THAT this application be dismissed.
(Sgd.) S.A. CAWLEY,

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Jomar Gatbonton

and

Boyd Joint Venture Pty Ltd

No. 1646 of 1996.

COMMISSIONER P.E. SCOTT .

6 October 1997.

Reasons for Decision.

(Given extemporaneously at the conclusion of the
proceedings and as edited by the Commissioner)

THE COMMISSIONER: This is an application pursuant to
section 29(l) of the Industrial Relations Act 1979. The Appli-
cant says that he was unfairly dismissed on 30 October 1996,
having been employed for a period of 4 months. His applica-
tion, which was filed on 13 November 1996, also makes a
claim for 2 weeks pay as an unpaid benefit pursuant to section
29(l)(b)(ii).

The history of this matter is the application was filed on 13
November 1996. On 21 November 1996, the Respondent filed
a Notice of Answer and Counter Proposal in which it denied
that the Applicant was unfairly dismissed.

The Commission convened a conference on 11 December
1996 and at that conference the Respondent put to the Appli-
cant an offer to settle the matter. My notes of that conference
indicate that the Applicant advised the Commission that he
wished to have an opportunity to discuss the matter with a
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person who was advising him regarding his application, and
on that basis, the Commission adjourned the conference to
allow the Applicant to seek that advice, but advised the Appli-
cant that he was to notify the Commission no later than 24
December 1996 as to his position regarding the application
and if no advice was received then the application would be
dismissed.

A letter from my Associate to the Applicant dated 9 Septem-
ber 1997 sets out the remainder of the history of this matter
and I think it is important to read into the record the relevant
sections of that letter. It says—

“... I understand that in a telephone conversation with the
former Associate to Commissioner Scott on 20 Decem-
ber 1996, you indicated concern that as a result of
comments made to you in conference, that the Commis-
sioner had already made up her mind about your case. Ms
Brown advised you that you could ask for the matter to
be dealt with by another member of the Commission, and
that this request would be given consideration. It appears
that no such request has been received from you, and the
matter remains in these Chambers.
By letter dated 19 December 1996, Ms Brown wrote to
you at the address contained on the Notice of Applica-
tion. This letter advised you to contact her by 5 March
1997 if you wished to proceed with the application.
On 3 March 1997, you telephoned Ms Brown and gave
details of your new address. You indicated that you had
written to the Chief Commissioner, apparently for the
purpose of asking that another Commissioner deal with
the matter, however no such letter has been received. You
advised Ms Brown that you would write again. She then
provided you with the appropriate details to address your
letter.
By 8 July, 1997 nothing further was heard from you. As a
result I telephoned you on 8 and 14 July and 7 and 15
August and left messages for you to call me. Having not
heard from you, I wrote to you on l September 1997, ad-
vising you that if you did not contact the Commission by
4.00pm on Monday 8 September 1997 that it would be
assumed that you did not wish to proceed with your ap-
plication and an order would be issued dismissing it.
On 8 September you telephoned me and advised that you
wished to proceed with the application. I subsequently
advised you that you would first need to demonstrate why
the matter should proceed in the circumstances which have
taken place.
...”

The letter then sets out the details of this hearing and the
terms of section 27(l)(a) in terms of the Commission’s discre-
tion in that regard.

The Applicant has submitted that he has not pursued this
matter as he might otherwise have done because he has been
between different jobs and that he has not had a fixed address
and has been in financial difficulty. The Respondent has sub-
mitted that the application should simply be dismissed.

I have considered this matter, the history and the submis-
sions of the parties today. I note a number of decisions of this
Commission which deal with the requirement to proceed with
hearings and to deal with matters expeditiously. The first mat-
ter I refer to is a decision of the Full Bench of this Commission
dated 4 June 1987 between Betharin Kengatharin and Boans
Limited (67 WAIG 1112) and in that decision the Full Bench
noted—

“This Commission has in the exercise of its jurisdic-
tion under section 29 considerable responsibility to the
public and to the litigating public in particular, those who
come before it with claims, those who are Respondents
to those claims. There are many, many applications of a
similar sort which are dealt with day by day and there is
every reason why individual Commissioners dealing with
them are at pains to ensure some reasonable expedition in
the prosecution of those claims.”

I also refer to a decision of Fielding C dated 23 April, 1990
in Michael C Johnston and Wesfarmers Ltd, (70 WAIG 2434).
At page 2435 the learned Commissioner says—

“It is obviously essential that such a claim be instituted
at or about the time of the dismissal. It is patently

obvious that the interests of industrial harmony dictate
that the Commission have the benefit of dealing with these
disputes whilst the incidents are fresh in the minds of
those likely to be called before the Commission.”

He then refers to the case in Fosbury v Mount Newman Min-
ing Company (1988) (68 WAIG 1982) and says—

“Claims for unfair dismissal should be brought with
expedition. Where there has been delay the Commission
is entitled to exercise its discretion against the Applicant
and to either refuse reinstatement or, in more extreme
cases, to refuse to proceed with the matter at all.”

This decision also deals with the issue of denied contractual
benefit claims and the Commissioner says—

“Whilst the need to institute proceedings expeditiously
is perhaps not as compelling for a claim of denied con-
tractual benefits as it is for a claim for reinstatement,
nonetheless the nature of the Commission’s jurisdiction
is such that disputes of that kind should be dealt with
without delay. In this instance the claim cannot be said to
have been made without delay.”

There is also a decision of Beech C in Roy MacNamara v
Robert Geoffrey Baker trading as Bob’s Lawn and Garden
Services, (74 WAIG 2389) which also deals with the need for
claims to be dealt with and pursued diligently.

Section 29(2) of the Industrial Relations Act sets out a time
limit within which applications for unfair dismissal are to be
referred to the Commission. Section 29(2) provides that a re-
ferral by an employee of a claim of unfair dismissal cannot be
made more than 28 days after the day on which the employ-
ee’s employment terminated. I note, too, that the regulations
to the Industrial Relations Act provide that answers are to be
filed expeditiously, and in the case of unfair dismissal claims
that is within 7 days, or within 28 days for claims which also
include contractual benefits claims. I think the intent is clear
that matters be dealt with expeditiously. An Applicant has an
obligation to diligently pursue an application that he or she
has filed.

In the present case, the Applicant has had many opportuni-
ties to have this matter dealt with and he has failed to properly
respond to an offer put to him by the Respondent in the con-
ference in 1996 and has not taken up the matter of the question
of re-allocation of this application, notwithstanding saying that
he would and had done so.

The termination of employment took effect nearly 11 months
ago. Apart from his request on 22 November 1996 that the
matter be dealt with, the Applicant has not acted upon this
application in a way such as to have it concluded. On a number
of occasions, the Commission has contacted the Applicant for
the purpose of progressing the matter. It has only been upon
advice that the matter would be dismissed that the Applicant
has contacted the Commission.

In all of these circumstances, I am of the view that it is not
in the public interest, nor, as a matter of equity is it fair to the
Respondent, that this matter should proceed any further and
on this basis it is my decision that the application will be dis-
missed.

APPEARANCES: Mr Gatbonton on his own behalf
Mr N Peter on behalf of the Respondent
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Jomar Gatbonton

and

Boyd Joint Venture Pty Ltd.

No. 1646 of 1996

COMMISSIONER P.E. SCOTT.

22 September 1997.

Order.
HAVING heard the Applicant, on his own behalf, and Mr N
Peter, for the Respondent, the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act 1979,
hereby orders—

THAT this application be, and is hereby dismissed.
(Sgd.) P.E. SCOTT,

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Patrick Hackett

and

Eltin Ltd.

No. 676 of 1997.

COMMISSIONER J F GREGOR.

28 October 1997.

Reasons for Decision.
On 8 April 1997 Patrick Hackett (the applicant) applied to the
Commission for an order pursuant to Section 29(1)(b)(ii) of
the Industrial Relations Act, 1979 (the Act) on the grounds
that at the completion of a contract of employment with Eltin
Ltd (Eltin) he was owed reimbursement for telephone, elec-
tricity and rent paid during the time he was employed as a
depot manager at Eltin’s Port Hedland Depot. The amounts
claimed are $2,300 for telephone and electricity bills and $5,400
for rent calculated on the basis of $170 per week for 32 weeks.
At the commencement of the proceedings there was a conces-
sion by Eltin that it would admit to a total amount in relation
to both electricity and telephone accounts of $648.85. There
was no admission to the difference between the total figure
admitted and the claim of $2,300. Eltin also denied any liabil-
ity at all for payments for rent.

In short the applicant’s version of events is that he com-
menced work as a truck driver on 6 July 1994. Soon after he
started his duties were changed and he began working as a
boilermaker/welder. The applicant continued to work for Eltin
in that capacity until February 1995. Around that time the de-
pot manager, sometimes known as a site manager, left.
According to the applicant he replaced him. He claims that he
immediately assumed the role that the site manager had previ-
ously been performing. He was referred to as site manager in
correspondence from the company and to all intents and pur-
poses he had taken over all of the duties performed by his
predecessor. There was no notification, either written or oral,
that the position was in any way subject to probation or in
some other way temporary or limited in time.

The applicant told the Commission that from February to
August on regular occasions he expressed concern to Eltin
management that he had not been provided with a new con-
tract. A contract document was finally presented and became
effective from the 1 August 1995. During the whole of this
period the applicant was paid as Group 9 Transport Worker,
the same rate that he had been paid both for boilermaker/weld-
ing duties. That rate of pay only changed when the contract
established a new salary.

On behalf of the applicant Mr Cuomo, of counsel, claimed
that the source of the contractual entitlement to be paid the
amounts claimed is in representations made to the applicant
prior to him commencing work as depot manager by Mr Blake
Cousins who is transport manager for Eltin Western Service
operations. According to Mr Cuomo, Mr Cousins made an
offer to the applicant to pay his electricity, telephone and rental
accounts if he would accept the job as depot manager. The
offer was made during a meeting in a hotel. According to Mr
Cuomo, Mr Cousins was clearly a person authorised by Eltin
to make the representations that he did. They were in effect
precontractual negotiations and accordingly set the terms of
the contract. Therefore the applicant had every reason to rely
on the assurances.

There had been specific discussions during the negotiations
which dealt with the payment of rent. About this the applicant
gave detailed evidence. He recollected that it was agreed be-
tween him and Mr Cousins that they would go to the Quality
Inn, he would bring his wife along to introduce her and there
would be a discussion about the terms of employment. The
applicant recalled that Mr Cousins had asked him words to the
effect of ‘what rent’ was he paying, or he may have said ‘what
sort of allowance are you getting’. In reply he said he was
getting $124 per week. The response from Mr Cousins was
‘We will do better than that’. There were further discussions
later in the evening when Mr Cousins asked the applicant what
exactly he was paying for rent. He had told him $170 per week.
He had thought that Blake Cousins had responded with words
to the effect that Eltin would ‘match it or do better’. There
was no one else present who heard the exchange. The appli-
cant also said that Mr Cousins had also agreed that Eltin would
pay his power and phone.

In his evidence the applicant said that he did exactly the
same work as his predecessor. He related that after some months
in the job nothing had happened with the signing of a contract.
His pay remained the same. This caused him to become disil-
lusioned and wrote a letter to Mr Cousins saying he wanted to
go back to being a truck driver. He had raised the issue with
his predecessor Mr Keith Bean who was by then based in the
Perth office. Mr Bean said that it was a matter he (the appli-
cant) would have to sort out with Blake Cousins. There were a
number of occasions, according to the applicant, when he raised
issues about his contract with Mr Cousins. Mr Cousins prom-
ised that he would get back to him within a fortnight but nothing
happened until mid September. At that time there was no real
discussion between him and Mr Cousins about the contract.
He eventually saw a document (Exhibit C1) and from the 1
August 1995 he was paid in accordance with it. He recalled
signing documents while he was in the Perth office but he
could not remember exactly what they contained. These docu-
ments were produced in evidence in Exhibit G1 and G2 and
contain an Employee Confidentiality Declaration form and staff
conditions of employment.

The Commission also heard evidence from Leanne Michele
Thomas who had been the site clerk at the Port Hedland depot
when the applicant had commenced duties as depot manager.
She related her version of the duties of the applicant’s pred-
ecessor Mr Bean and said that the duties performed by the
applicant were the same. Evidence was also taken from Jennifer
Hackett, the wife of the applicant. She recalled when her hus-
band took over the job from Keith Bean. She remembered
going to the Quality Inn. Her husband had taken her there so
that she could hear about his new job. She recalled an Eltin
manager and her husband discussing the rate of living allow-
ance he was getting at the time and she had told them that it
was $124 per week. She was not sure whether Blake Cousins
was in that conversation or not. Whoever was had said that
Eltin would do better than $124 per week. Through Mrs
Hackett, Mr Cuomo introduced a number of accounts for tel-
ephone costs and power costs. Under cross examination Mrs
Hackett told Mr Gifford, who appeared for Eltin, that in her
recollection the discussion was about how much her husband
was getting paid as living allowance at the time. She could not
recall a reference to rent payments. Mrs Hackett could not
comment on her husband’s claim that he was paying $170 per
week rent.

For the respondent Mr Gifford made it clear to the Commis-
sion that the concession that Eltin made concerning telephone
and power accounts was that they would be paid post date the
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1 August 1995, the day on which Eltin say the revised condi-
tions of contract came into operation. Mr Gifford’s submitted
that Exhibit C1 sets out the complete details of the contract of
employment. It does not require the payment of rent, car al-
lowance or personal superannuation. The notations on the
document initiated by Blake Cousins acknowledges entitle-
ment to reimbursement of power costs and for telephone calls
made on Eltin business. The expectation that Mr Hackett had
concerning payments was generated in his mind and could not
be reasonably formed on the basis of any discussions he had
with Blake Cousins. Mr Gifford suggested that not only what
might have been discussed between the parties at a particular
gathering was important, but whether those discussions con-
stituted the formation of contractual terms. They did not, Mr
Gifford argued, because a formal contractual document was
not signed until much later. This was because there was a trial
period. The contract was eventually signed on 7 September
1995 to take effect from 1 August 1995. There was a discus-
sion between the applicant and Blake Cousins immediately
prior to the time the document was executed. There were no-
tations of agreed changes made to the document, they did not
include reference to rent which was never a part of the con-
tractual terms in the respondent’s view.

The Commission heard evidence from Blake Cousins. He
confirmed the detail of the early employment of the applicant
and explained the role of the applicant’s predecessor at the
depot. He said the move of Mr Keith Bean to Perth created a
position in Port Hedland but it was not a replica of Keith Bean’s
duties. After his move to Perth Mr Bean was still responsible
for the Pilbara operation so the position to which the applicant
entered was a new position which became more a supervisory
type role which reported through Keith Bean and not to Mr
Cousins directly as Keith Bean had done.

Blake Cousins had discussed with Keith Bean his potential
replacement and he had suggested the applicant. They decided
between them that they should put the applicant on a trial ba-
sis in a supervisory role until they were satisfied he was capable
of carrying out all the duties. The trial period was not speci-
fied, it was reviewed on a month by month basis by Blake
Cousins and Keith Bean. These arrangements had been dis-
cussed direct with Keith Bean who in turn discussed them
with the applicant. Mr Cousins could not recall having any
discussions with the applicant during those early stages. Mr
Cousins was not entirely sure when he visited the Port Hedland
depot during February but he did recall having a general day
to day conversation with the applicant but it did not include
the detail of the issues that had been canvassed between him
and Keith Bean. He was definite in his recollection that he did
not enter any discussion about contractual terms. Mr Cousins
knew that at the time the applicant was being paid as a Grade
9 Road Train operator and that his living away from home
allowance under the award was $124 per week. His earnings
were significantly more than $59,000.

Mr Cousins did not recall a meeting at the Quality Inn about
which evidence had been received from the applicant and his
wife although he quite readily admitted that because the Qual-
ity Inn is in proximity to the Port Hedland depot employees,
including himself, go there on occasion for a beer after work.
He could not conceive that all the people who were said to be
at the meeting could have been because he would not have
allowed them all to be in the one place at the same time unless
they were undertaking work on a tender. He had no recollec-
tion that was the case. Mr Cousins said he would not discuss
the contractual relationship between the company and an em-
ployee in a hotel bar in the presence of all of the people who
were alleged to have been there. It is something he has not
done and would never do. He was certain that the alleged dis-
cussion did not take place. Evidence was taken from Mr
Cousins concerning the company’s policy on payment of liv-
ing allowance. He told the Commission that there were tax
rules which had to be taken into account. Living allowance
only applied to people who genuinely lived away from home.
Insofar as Keith Bean was concerned he did not receive a liv-
ing allowance because he had recompense for accommodation
structured into his package. In effect that was a zone allow-
ance to which he was entitled and the rent of his house was
paid directly by the company.

Insofar as a formal contract was concerned, Mr Cousins re-
called that it was drawn up around the 25 July and mailed to

the applicant either at his home address or through Eltin inter-
nal mail to Port Hedland. There was no timeframe for reply
stipulated in the letter of offer but the company usually allows
a fortnight for a response. Mr Cousins recalled that he received
a phone call from either the applicant or his wife concerning
power and telephone costs and had offered to discuss those
when the applicant was in Perth. That was done on 7 Septem-
ber when the handwritten amendments on Exhibit C1 were
made. On that occasion Mr Cousins said there were definitely
no discussions about rent payments.

The Commission also heard from Bradley Graham McVee
who is the Pilbara Area Supervisor of the Transport Division
of Eltin and who reports to Blake Cousins. He could not recall
a meeting of the type described by the applicant. He did not
recall having a drink with the applicant and his wife. He had
specific memory of Mrs Hackett coming to the hotel on one
occasion to pick her husband up.

Before I record my findings on the credibility of witness I
need to examine the law to be applied here. The Commission
is empowered to deal with claims of this nature under Section
29(b)(ii) of the Act. In Simons Case (Reginald Simons v. Busi-
ness Computers International Pty Ltd 1985 [65 WAIG 2039])
the learned Acting President observed that the jurisdiction
which is founded by proceedings brought under Section
29(b)(ii) of the Act is judicial, it is not arbitral or legislative.
The Act limits the jurisdiction to ascertaining existing rights
by determination of whether or not an employee has been de-
nied a benefit which is not a benefit under an award or order to
which the employee is entitled under a contract of service. It
is further observed in the Reasons of the learned Acting Presi-
dent that in a situation where there are contracts which are not
made under an award or order of the Commission, in most
cases in negotiations are not exhaustive of remedies which are
to apply for resolution of every conceivable incident. Although
the Commission’s jurisdiction in the proceedings is judicial
there is always room to grant relief which has at its roots the
ascertainment of rights and obligations which can be fairly
implied as terms of the contract. It is not necessary for an
employee to reply upon the express term either oral or written
where the law otherwise recognises that there could be room
for implication of the term relied upon by the applicant. The
same concepts have been discussed at some length by the High
Court of Australia in Byrne v. Australian Airlines and Frew v.
Australian Airlines 131 ALR 422. I have no need to comment
further on the conclusions that the Justices reached in Byrne
and Frew, other than to say that the important cases for appli-
cation here are the decision of the Privy Council in BP Refinery
(Westernport) Pty Ltd v. Hastings Shire Council 1978 52ALJR
20 (BP Westernport Case) and the High Court in Codelfa Con-
struction Pty Ltd v. State Rail Authority of New South Wales
(1982) 56 ALJR 459. At the end of the day however, the rel-
evant principles have been refined rather than changed.

I need to make findings on witness credibility. I heard from
the applicant. I have no doubt that he told me what he thought
to be the truth of the events to the best of his recollection. I say
the same for his wife. Similarly I have no difficulties with the
evidence that has been received from the respondent. This is a
case where the parties simply have different recollections of
what occurred. I think that they have all sought to truthfully
relate their recollections as best they can. This means I must
examine the evidence that has been presented and draw my
own conclusions about what has happened.

On my view of the evidence I am able to find on the balance
of probabilities that the applicant’s assertions about the nature
and extent of the job that he took over from Keith Bean are
mistaken. He thought and was supported by evidence of Leanne
Thomas, that he had assumed all of the duties that had previ-
ously been carried out by Keith Bean and made the assumption
that he should be entitled to the same salary emoluments as
Mr Bean. In this respect I prefer the evidence of Blake Cous-
ins when he says that his intention when agreeing to transfer
Keith Bean to Perth was not for Mr Bean to relinquish his
responsibility for the Pilbara operations. At all relevant times
until he left Mr Bean retained responsibility for the Pilbara
operations and this never passed to the applicant. That is most
likely so because the reporting arrangement which had previ-
ously existed while Mr Bean was in the job was changed when
Mr Bean came to Perth. Previous to that Mr Bean reported
directly to Blake Cousins. After the transfer the depot
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manager at Port Hedland, who by that time was the applicant,
reported to Mr Bean who had managerial responsibility for
the Pilbara operation. In short the job was not the same. There
was no need for Leanne Thomas to know about the new re-
porting arrangements. She apparently did not. In the
circumstances her evidence is not corroborative to the appli-
cant’s assertions about the nature and extent of his position.

As for the contractual arrangements, as it is set out in Simons
Case (supra) the jurisdiction in matter such as this is limited
to ascertaining existing rights by determining whether or not
the applicant has been denied a benefit which is not a benefit
under an award or order to which he may be entitled under his
contract of service. Of course where such contracts are made
there is room to grant relief which has at its roots the ascer-
tainment of rights and obligations which can be fairly implied.
But those implications, if they occur, must be made in accord-
ance with the established cases in the area such as BP Refinery
(Westernport) Case (supra) and the decisions of the High Court
in Byrne and Frew (supra). I think that it is not suggested by
Mr Cuomo that entitlement to rent ought be implied. He says
rent is payable by virtue of a bona fide contractual arrange-
ment the source of which was a conversation between the
applicant and Blake Cousins in a bar at the Quality Inn at Port
Hedland. I have carefully examined the evidence of the wit-
nesses. I incline to the view that I ought to accept the evidence
of Blake Cousins that he would not and did not make such an
arrangement. One is entitled to form that conclusion when one
looks at the formal documentation that Eltin uses to secure its
contractual arrangements. That documentation is indicative of
quite tight personnel practice which involves letters of offer,
employee confidentiality declaration forms and detailed staff
conditions of employment. It is clear from the evidence that
no officer of Eltin, including Mr Cousins, is authorised to en-
ter into employment relationships except in the form which is
described in Exhibit C1. It can be seen from that document
that any offer made must be countersigned after it has been
reviewed and recommended. Even then it must be subject of
approval by the salary committee. An examination of Exhibit
C1 indicates that all of those things occurred. I find that the
precise terms of the contract were formulated on the 7 Sep-
tember 1996 and are described in Exhibit C1. There are no
other entitlements. If I am wrong concerning this finding I am
in any event not convinced from the evidence of the applicant
and his wife that a contractual arrangement was made as they
claim. Their stories are in conflict about the amounts they al-
lege Blake Cousins discussed as they are concerning the people
who were present and the setting and time when conversation
was said to occur.

I can quite appreciate that if there was a discussion in a hotel
that it may have been the case that an officer of Eltin may have
told the applicant he would be ‘looked after’ but that by no
means establishes a contractual entitlement in the specific terms
that is suggested in this case. I conclude that there were no
contractual relations established prior to the 7 September in
the way suggested by the applicant. In that case the entitle-
ment to the payments has not been established and the
application will be dismissed.

Appearances:Mr M Cuomo, of counsel, appeared on behalf
of the applicant

Mr R Gifford appeared on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Patrick Hackett

and

Eltin Ltd.

No. 676 of 1997.

COMMISSIONER J F GREGOR.

28 October 1997.
Order.

Having heard Mr M Cuomo, of counsel, on behalf of the ap-
plicant and Mr R Gifford on behalf of the respondent the
Commission pursuant to the powers vested in it under the In-
dustrial Relations Act, 1979 hereby orders—

THAT the application be and is hereby dismissed.
(Sgd.) J.F. GREGOR,

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Graeme Harvey

and

Hamersley Iron Pty Limited.

No. 557 of 1996.

10 October 1997.

Reasons for Decision.
MR Harvey was employed in the drill and blast crew by
Hamersley Iron Pty Ltd (the Company) in its Tom Price op-
erations. On the 30th November 1995 he left his workplace
without permission. This resulted in an enquiry being held
and the decision taken to dismiss him. The letter dismissing
him (exhibit book p. 219) states the Company’s reasons for
the dismissal. It refers to the Company’s belief that Mr Harvey
deliberately left site without the permission of his supervisor
and other matters relating to past sick leave. The absence on
the 30th November was seen by the Company as part of a
pattern of absence exhibited that year. Mr Harvey then chal-
lenged the decision of the Company by using its internal review
system. He was unsuccessful. His termination took effect on
the 12th March 1996 and at that time he received a further one
month’s pay in lieu of notice. The Company also assisted Mr
Harvey in his relocation from Tom Price.

Mr Harvey lodged his claim of unfair dismissal on the 12th
March 1996. It is a matter of record that this application was
not listed before the Commission until August 1997. The Com-
mission raised with the parties the not inconsiderable delay
occasioned in this matter. That delay has been principally due
to issues between the parties concerning documents relating
to Mr Harvey’s employment and termination. I note that nei-
ther the applicant nor the Company sought to take any issue
over the delay in this matter, notwithstanding that, at least from
the Company’s point of view, the changes to its personnel on
site has caused it considerable inconvenience in presenting
the evidence to the Commission that it wished to present.

Considerable documentary material was placed before the
Commission in this matter over some three days of hearing.
The applicant gave evidence and also called evidence from
three witnesses on his behalf. The Company called five wit-
nesses.

The decision to dismiss Mr Harvey was taken by the Mine
Manager Mr Sandy (exhibit book p.219). The Company’s in-
ternal review system is called the Fair Treatment System. It
involved Mr Sandy’s decision being reviewed twice. The first
review was by Mr Swan, the General Manager, Tom Price
Operations. The second review was by Mr Cusack, the Man-
aging Director, Operations. Both reviews concluded that Mr
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Harvey had not been unfairly treated. The effect of the re-
views was that Mr Sandy’s decision was upheld. It was that
decision which was implemented by the Company after its
internal review process was completed. Mr Harvey’s claim
that his dismissal was harsh, oppressive or unfair must there-
fore be against Mr Sandy’s decision. Although there was some
criticism of the internal review process by Mr Harvey in that
he was not given a copy of all the documents about him which
were given to the reviewers I do not see that as an issue here.
Whether the decision to dismiss Mr Harvey is harsh, oppres-
sive or unfair will depend upon the circumstances leading to
Mr Sandy’s decision. Whether the Company’s own review of
its decision after it was made was adequate will not determine
the matter before the Commission.

There can be no doubt that an employee is under an obliga-
tion not to absent himself or herself from work without good
cause during the time the employee is required to be at work.
If that obligation is not honoured, it may justify the employer
terminating the contract of employment. One brief act of leav-
ing the job for 5 minutes may not be misconduct justifying
dismissal (AMWU v Acme Engineering (1974) 54 WAIG 399)
but leaving work 30 minutes early may be (SDA v Foodland
Associated Limited (1994) 74 WAIG 1987). It will depend upon
the circumstances of the case. In this case the Company does
not say that the absence from site without leave warrants dis-
missal by itself. In the Company’s submission, that absence is
merely one consideration. The Company relies upon other is-
sues in addition to justify its decision.

Mr Harvey gave evidence that towards the latter period of
1995, he started suffering from shortness of breath and dizzy
spells. He had been to the resident medical practitioner in Tom
Price on a number of occasions and produced medical certifi-
cates to that effect. He states that at approximately 11.30am
on the 30th November 1995 he had a dizzy spell and particu-
larly wanted to go to the doctor in Tom Price so that the doctor
could examine him whilst he was in the process of having the
dizzy spell. He therefore left his workplace. He states that he
was aware that he needed to contact his supervisor, Mr Keating
before leaving his workplace. Mr Harvey states that at that
precise time a blast was in progress and due to a radio silence
he would have been unable to contact his supervisor by radio.
Mr Harvey went to the first aid post, informed the Emergency
Service Officer Ms Carmichael of his condition and requested
her to inform his supervisor. He collected his car and drove
from the site to the doctor’s surgery. It is a distance of 5 kms.
His evidence is that when he got there, he found the surgery
closed for lunch and he therefore went home. He attempted to
make an appointment to see the doctor that afternoon but was
unable to do so. He made an appointment for the following
morning. Later that afternoon he telephoned site and spoke to
Mr Keating to ensure that his message had been received. He
then informed Mr Keating that he would not return to work
until after the doctor’s appointment. Mr Keating reminded Mr
Harvey that he had a meeting to attend at 8.30am the follow-
ing morning. Mr Harvey then informed Mr Keating that he
would come in to work to attend the meeting.

I am prepared to accept that an employee who feels too ill to
remain at work should be able to leave work and attend a
Medical Practitioner without recrimination. However, I have
some doubt whether Mr Harvey’s absence fits that descrip-
tion. Firstly, as Mr Harvey describes his dizzy spells, it is not
apparent that these dizzy spells are such as would require him
to leave site. His evidence is that if he merely sits down and
takes deep breaths, the dizziness passes and he is able to resume
work. He does not require to take any medication to assist in
this regard. It is therefore the case that on the 30th November
he did not feel too ill to remain at work.

He states that he wished to see the doctor whilst actually
having a dizzy spell. However, he did not try to have the doc-
tor’s surgery contacted in order to see whether he would be
able to be seen by the doctor straight away. As it happened the
surgery was closed when he got there. Mr Cameron submitted
that it is reasonable to conclude that Mr Harvey’s frequent
attendance at the doctor’s surgery would have meant that he
well knew its practice of closing for lunch between 12.00pm
and 2.00pm. Indeed, Mr Harvey himself tendered evidence of
that practice: exhibit E.  That exhibit also states that since the
resident doctor was the only doctor in Tom Price “if a patient
hadn’t made an appointment by lunchtime they would be

battling to get one that afternoon”. If Mr Harvey had rung on
that day he would not have been given an appointment unless
an emergency was indicated. Even Mr Harvey’s own evidence
does not describe his condition as an emergency. Although
there is no direct evidence whether Mr Harvey was aware that
he would not get in to see the doctor on the 30th November
there is a doubt in my mind about the reasonableness of Mr
Harvey’s intentions of leaving site to see the medical practi-
tioner in the absence of any prior contact with the doctor’s
surgery.

I turn to the evidence of Ms Carmichael who is the Emer-
gency Services Officer Mr Harvey spoke to when he left the
site. Ms Carmichael is a registered nurse. She gained her
registration in 1989 and she has a Critical Care Certificate in
critical care and emergency nursing. She has had five years’
full-time experience in the emergency department of the
Ballarat Base Hospital. She has had experience with patients
who suffer from dizziness and is aware of their symptoms. Ms
Carmichael gave her evidence in a most clear and forthright
manner and I have no hesitation whatsoever in accepting her
evidence where it conflicts with that of Mr Harvey. Ms
Carmichael is clear that she observed no signs of dizziness in
Mr Harvey. And that is notwithstanding that Mr Harvey in-
formed her of his dizziness. When Ms Carmichael discovered
Mr Harvey’s intention of driving from the site into town, she
offered to drive Mr Harvey. That was entirely proper given
that Mr Harvey was complaining of dizziness. Mr Harvey,
however, stated that he preferred to drive his car because oth-
erwise he would have to retrieve it from site later on. Ms
Carmichael offered to have Mr Harvey’s car driven to his home
by another employee. Her evidence is that Mr Harvey declined,
stating that he would drive himself, turn the “cruise control”
in his car off and pull over if he felt dizzy. Mr Harvey denies
having heard that offer, and making that reply. However, for
the reasons I have given, I reject Mr Harvey’s evidence. It
leaves me with the conclusion that the reason Mr Harvey gave
for wanting to drive his car was not genuine. Ms Carmichael’s
offer removed it as a valid reason. Further, if Mr Harvey’s
dizziness was not bad enough to prevent him from driving his
car then I once again have difficulty seeing that it was reason-
able for him to want to leave site. Ms Carmichael’s evidence
adds to the reservation I have about the reasonableness of Mr
Harvey leaving site. If his dizziness was not observable and
he did not need to stop work and leave site by reason of his ill
health then it is difficult to conclude that it was reasonable for
him to leave site as he did.

Even if I do conclude that it was reasonable for him to leave
site I am not sure why he did not return to work upon discov-
ering the doctor’s surgery closed, or shortly thereafter.
Similarly, I fail to understand why, if his intention was to visit
the doctor whilst having the dizzy spell, he was not prepared
to come to work the following morning until after he had seen
the doctor. The evidence before me is not such that would
allow me to conclude that Mr Harvey expected the dizzy spell
to last that length of time. In this case, Mr Harvey states that
the dizzy spell went after “a period of time”. If it did not last
that length of time then his reason for leaving site is not avail-
able to him as a justification for remaining away. I note that he
states that he started getting back pains around 6.00—7.00pm
that evening which may have related to his work with a drill
bit that morning, but I do not see that as a relevant considera-
tion given his reliance upon the dizzy spell as the reason for
his leaving site and not returning. Mr Harvey may indeed have
had a dizzy spell that morning at work. However in the con-
text of the case overall I am not persuaded that it is sufficient
to show that he had good cause to leave work.

I turn to consider some of the other matters taken into ac-
count by the Company in its decision to dismiss Mr Harvey.
He did not contact his supervisor before doing so. He had al-
ready been formally warned that this meant that his absence
would not necessarily be approved (letter of 14/8/95, exhibit
book p19). Much was made of the suggestion that he might
well have been able to contact his supervisor during the time
of blasting by calling in to the Mine Control Centre and ask-
ing his supervisor to be contacted by the dispatch officer’s
radio. Indeed, Mr Harvey walked past the Mine Control Cen-
tre as he left site (exhibit 2). Although Mr Harvey states that
he could not have used the radio to contact his supervisor be-
cause of the blast then in progress I have reviewed the evidence
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in this matter and find, particularly from exhibit 2, that Mr
Harvey could indeed have called in to the Mine Control Cen-
tre to ask that his supervisor be contacted even if, as he has it,
contact could not have been made immediately. Perhaps not a
great deal turns on it overall. Mr Harvey was, after all, suc-
cessful in having a message relayed to Mr Keating via Ms
Carmichael. It is, however, another doubt in my mind regard-
ing the persuasiveness of Mr Harvey’s case.

It is the case that Mr Harvey arranged, with the assistance of
the doctor, to travel to Perth to see a specialist. It is also the
case that Mr Harvey was absent from work for a longer period
of time than was required for this travel. In particular, the leave
which he booked from the Company was to enable him to
drive to Perth. Mr Cameron, with some justification, observed
that it would hardly be appropriate for an employee suffering
dizzy spells to contemplate driving from Tom Price to Perth.
As it happened, Mr Harvey apparently came to the same view
and arranged that he fly to Perth instead. The dates of his air
travel were different from the dates for vehicle travel. When
he collected his airline ticket on the 28th November, on his
evidence, he knew he would be flying to Perth on the follow-
ing Sunday evening. This meant that he would now be available
to work that Sunday and the preceding Saturday. These were
days for which he had been granted leave when he had been
intending to drive to Perth. Yet he did not advise the Company
that he would now be available on those days because of the
change. His evidence is that he did not think of it. Much was
made of this by the Company as adding to the reasons for its
dissatisfaction with Mr Harvey’s commitment to his work. It
is not to Mr Harvey’s credit that he did not think of doing so.

His failure to advise the Company of his availability for work
is not inconsistent with an incident only 4 months earlier where
Mr Harvey attended a TAFE course whilst on sick leave. In
that incident, Mr Harvey was observed on 1st August 1995 at
an evening TAFE course whilst booked off on sick leave. He
produced a doctor’s certificate for the leave and it was proc-
essed normally. When later confronted about his attendance at
TAFE he initially denied being there. He later admitted being
there. As a result he was formally warned that a further inci-
dent would lead to a consideration of dismissing him (exhibit
book p.20). His failure to be frank when questioned about his
attendance and his answering the questions put to him literally
so as to mislead the questioner also does not reflect well upon
him. If there was an entirely reasonable explanation for his
attendance whilst on sick leave, his response, or lack of it,
ensured the explanation would not be accepted. Therefore Mr
Harvey’s absence on the 30th November 1997 was not an iso-
lated incident of him leaving site without permission.

In giving consideration to this matter, the Commission also
had the advantage of hearing the evidence of Mr Keating and
also of Mr Sandy. Both of them gave evidence concerning
their knowledge of Mr Harvey. Each was cross-examined on
their evidence. I generally accept their evidence. Their evi-
dence re-inforced the issues I have recounted in these reasons.
I do take into account the evidence brought on Mr Harvey’s
behalf from Mr Divine, Mr Troy and Mr Chittleborough. In
particular, Mr Chittleborough and Mr Troy related a conver-
sation each of them separately had had with Ms Stephenson in
early 1994. At the time, Ms Stephenson was the Superintend-
ent of Blasting, Scheduling and Grade Control. Mr Harvey
was a member of her team. Mr Troy and Mr Chittleborough
each stated that Ms Stephenson had stated to them words to
the effect that “with your help we can get rid of Graeme
(Harvey) off the blast crew”. If Ms Stephenson did say that,
this evidence may raise a question of some plot against Mr
Harvey. Ms Stephenson did not deny the conversation but rather
indicated that she did not recall it and that although it could
happen, she just didn’t say things like that. I am not inclined
to accept Ms Stephenson’s denial. Her evidence overall left
me with the impression she had made up her mind that Mr
Harvey was not a satisfactory employee no matter what con-
trary evidence there may be. I therefore prefer the evidence of
Mr Troy and Mr Chittleborough in relation to the conversa-
tion that occurred. However, notwithstanding that finding, it
is the case that the discussion occurred some twenty one months
prior to Mr Harvey’s dismissal and Ms Stephenson played no
role whatever in the decision to dismiss him. I am therefore
unable to find Ms Stephenson’s words and the implications

which may be able to be drawn from them to be of a great deal
of assistance to Mr Harvey on the facts of this matter.

Mr Harvey’s absence on the 30th November 1995 prompted
an investigation by the Company. It resulted in an enquiry.
The enquiry was tape recorded and a transcript provided. The
enquiry was most proper and fair, as indeed Mr Harvey him-
self concedes. There has been no matter of any significance
which has come out in the hearing before me which could
suggest that the enquiry had insufficient information before it,
or incorrect information before it, such that the Company’s
decision to dismiss Mr Harvey was wrong.

It was submitted that the Commission should take into ac-
count that the dismissal of Mr Harvey meant that he was
required to leave his home and leave Tom Price. The Com-
mission should take into account the effect of dismissal upon
an employee (BHP v TWU (1993) 73 WAIG 529). However
that does not mean that an employee cannot be dismissed if he
or she is dependant upon the employer for accommodation.
The issue is merely one factor to be taken into account. In the
circumstances of this case the effect upon Mr Harvey was coun-
tered to some extent by the assistance given to him by the
Company to relocate him. I do not see the issue of itself as
determinative of the fairness or unfairness of the dismissal.

 I have not needed to deal with all of the many incidents that
were detailed in the evidence of the various witnesses. The
Company has shown that it had a reasonable and genuine be-
lief that Mr Harvey had acted as described in the letter of
dismissal. It therefore had a justifiable reason for dismissing
Mr Harvey. For the reasons I have given, and despite the ef-
forts of Ms Bladen on Mr Harvey’s behalf, Mr Harvey has not
been able to show that his dismissal was harsh, oppressive or
unfair. Mr Harvey bears the onus of proving that his claim.
His failure to do so means that the application will be dis-
missed.

Order accordingly.
Appearances: Ms V. Bladen (of counsel) appeared on behalf

of the applicant.
Mr A. Cameron appeared on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Graeme Harvey

and

Hamersley Iron Pty Ltd.

No. 557 of 1996.

10 October 1997.

Order.
HAVING heard Ms V. Bladen (of counsel) on behalf of the
applicant and Mr A. Cameron on behalf of the respondent the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—

 THAT the application be dismissed.
(Sgd.) A.R. BEECH,

[L.S.] Commissioner.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Noel Jeffrey Hays

and

Azmic Pty Ltd T/as D & D Transport.

No. 418 of 1997.

COMMISSIONER A.R. BEECH.

6 October 1997.

Reasons for Decision.
Mr Hays is a truck driver who was employed by the respond-
ent on a seasonal basis. The respondent operates a transport
business based in Wyalkatchem. By this application, Mr Hays
claims that his dismissal on the 14 February 1997 was harsh
and unfair. The claim is denied.

He was dismissed by the owner, Mr Holdsworth. Mr
Holdsworth has been a truck driver for some twenty-two years
and has been running the business of D. & D. Transport for
approximately twenty years. He employs two truck drivers on
a full-time basis and employs up to a further nine on a sea-
sonal basis. He dismissed Mr Hays because Mr Hays was
having a personal relationship with the estranged wife of Justin,
a full-time truck driver employed by the company. Mr
Holdsworth first became aware of this relationship when Mr
Hays himself mentioned it on New Years Day. On that occa-
sion, Mr Holdsworth cautioned him to “watch it” because “a
small town talks”. This seems to have been nothing more than
friendly advice. On an occasion later in January, the date is
not clear, Mr Holdsworth expressed his concern to Mr Hays
about the difficulty of having Mr Hays and Justin working
together. I find that Mr Holdsworth mentioned to Mr Hays
that Mr Hays would have to be careful because “blood’s thicker
than water. Justin has to stay. You’ll have to go”. Mr
Holdsworth’s evidence is that Justin intended to leave his
employment because of Mr Hays’ relationship with his es-
tranged wife. Justin had been employed over nine seasons and
was considered by Mr Holdsworth to be a more valuable em-
ployee than Mr Hays. Justin is also Mr Holdsworth’s cousin.
A day later, Mr Holdsworth said to Mr Hays “it’s either Lisa
or the truck”. Mr Hays replied that he didn’t think that was
fair. On the following Friday, Mr Holdsworth was told that
fellow employees had seen that Lisa was in Mr Hays’ truck.
Mr Holdsworth decided over the weekend that he would dis-
miss Mr Hays on the Monday. And that is what occurred.

Mr Hays complains that the dismissal was unfair. He states
that he had not received any complaints about his work as
such and he regards his private life as just that: private. It is
not the business of his employer. Significantly, it is Mr Hays’
evidence that the relationship ended the day prior to the dis-
missal, although this fact came out almost as an afterthought.
Mr Hays gave this particular piece of evidence at the very end
of his re-examination.

Mr Holdsworth does concede that it would be wrong to dis-
miss Mr Hays merely because of Mr Hays’ private life. He is
correct to concede that. Mr Hays has every right to conduct
his private life without interference by his employer unless in
the conduct of his private life he affects the conduct of his
employer’s business. Employment does not entail the total
subordination of an employee’s life to the commands of the
employer.  In the first place, the Commission should see
whether Mr Hays’ private life did indeed have an effect upon
his employer’s business. It is common ground that this per-
sonal relationship did not commence until 1st January 1997.
Thus, only incidents which occurred from the 1st January 1997
until the dismissal of Mr Hays on the 10th February 1997 will
be relevant. Even if Mr Hays’ conduct did affect the respond-
ent’s business it remains to examine whether his dismissal was
an appropriate action. Any action taken by the employer should
be proportionate to the effect on the employer’s business.

There are four matters which need consideration. Three are
incidents which occurred. The fourth is that Mr Holdsworth
believed that Justin was going to resign. The first and most
dramatic of the incidents occurred on a Saturday morning to-
wards the end of January. On this occasion, both Mr Hays and
Justin were in the respondent’s yard. I am satisfied from the

evidence of both Mr Hays and Mr Holdsworth that Justin “took
a swing” at Mr Hays. Mr Hays deflected the blow and they
wrestled briefly with each other. Although there are many de-
cisions of this Commission which show that an incident like
this is usually regarded as misconduct which warrants dis-
missal Mr Holdsworth apparently did not do anything about
this incident. I find that to be quite unusual. He was aware that
the incident had occurred, although it is not clear to me whether
he was present at the time or not. He regarded it as a bit of
“pushing and shoving”. In my view, and with respect to Mr
Holdsworth, at the very least, Justin deserved to be warned
that such behaviour cannot be tolerated in a workplace. But
apparently, Mr Holdsworth did not think that the incident of
itself was important enough to warrant intervention at that
stage.

The second incident occurred on a Friday evening towards
the end of January. Mr Hays told Mr Holdsworth that he in-
tended to drive to Perth that night and would be unavailable to
start work at 6.00 am on Saturday morning. Mr Holdsworth,
after considering the length of Mr Hays’ working day, the drive
to Perth, and the return journey, stated that if Mr Hays did go
to Perth on the Friday night he didn’t want Mr Hays to work
the following morning at all.  Mr Holdsworth had safety con-
siderations in mind because it is not safe to have truck drivers
working whilst they are tired. Mr Hays did go to Perth. This
effectively caused one day’s lost work to Mr Holdsworth. As
a consequence, Mr Holdsworth organised a fellow employee
to do the work that Mr Hays would have done and Mr
Holdsworth did the work of the fellow employee. I am asked
to assume that the lost work is directly caused by Mr Hays’
personal relationship with Lisa. I note however, that it is not
clear why Mr Hays wished to go to Perth. He was not asked
his reason for wanting to go to Perth. There is no direct evi-
dence of his reason.

The third incident is that in January Mr Hays admitted to
other people that he had “nodded off” on a particular road
from Arrino to Toodyay when there was no need for him to
return that day. Once again, I am being asked to draw the con-
clusion that this was a direct result of Mr Hays’ personal
relationship with Lisa. Once again, there is no direct evidence
to that effect. Even Mr Holdsworth admitted that he could not
make that judgment. There is also evidence of Mr Hays, and
other drivers, working long hours. This could also provide an
explanation for the incident.

I am unable to conclude that all three incidents are directly
related to Mr Hays’ personal relationship with Lisa. While it
is clear that Justin’s assault of Mr Hays is a direct consequence
of Mr Hays’ personal relationship with Lisa, the other two
incidents might or might not be directly related. However, even
if I accept, for the purpose of this argument, that all of the
above incidents were examples of Mr Hays’ private life af-
fecting the respondent’s business, I cannot accept them as
justification for the dismissal of Mr Hays. Mr Holdsworth did
not consider that the “pushing and shoving” warranted any
action on his part. It can hardly be fair to use that incident to
justify dismissing Mr Hays given that no action was taken
against Justin. Justin initiated the assault. There is no evidence
of any direct provocation by Mr Hays for that incident. Mr
Hays did nothing more than to protect himself from the as-
sault. In relation to the lost day of work, and in relation to Mr
Hays’ apparent admission that he had “nodded off”, I cannot
find that these incidents would warrant his dismissal. They
may have warranted a warning but without knowing precisely
why Mr Hays needed to go to Perth and the circumstances in
which he admitted “nodding off” it is difficult to reach even
that conclusion. Mr Holdsworth heard about the “nodding off”
in early January and he did not raise the matter with Mr Hays.

Significantly, Mr Holdsworth did not dismiss Mr Hays for
those incidents. If the incidents were not seen as warranting
Mr Hays’ dismissal at the time, it is difficult to see what has
changed now. In fact Mr Holdsworth dismissed Mr Hays be-
cause he wanted to prevent Justin from resigning. I add that
there is no direct evidence before me that Justin was going to
leave his job. Justin did not give evidence. Mr Holdsworth
said that Justin was going to leave and I am prepared to accept
that Mr Holdsworth believed himself that Justin was going to
leave. His solution was to dismiss Mr Hays.

If I accept that Justin was indeed going to leave then I un-
derstand that Mr Holdsworth would try to keep him. Whether
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it was fair to Mr Hays to dismiss him to keep Justin is quite
another consideration. To dismiss Mr Hays is a most serious
matter for him. It removes his livelihood. Mr Hays’ work per-
formance was not such that it warranted dismissal. Mr Hays
has an obligation as an employee not to damage his employ-
er’s business but I cannot accept that his private life was
damaging the respondent’s business. His private life had only
a remote connection to the respondent’s business. Although
Mr Holdsworth thought that it was impossible for the two
employees to continue to work together any difficulty was
between Justin and Mr Hays and not between Mr Hays and
his employer. As to whether there was any difficulty it is the
case that Mr Hays and Justin would have seen each other only
occasionally. I note that none of the 3 truck drivers who were
called by the respondent to give evidence stated that they
thought Mr Hays’ personal life was affecting his work per-
formance or that the nature and atmosphere of the workplace
was affected. Indeed, not only were they not even asked about
this aspect of the respondent’s case, one of the drivers even
admitted that he could have said to Mr Hays just prior to his
dismissal that “they cannot fire you, you haven’t done any-
thing wrong” (transcript p.75). That hardly suggests that there
was a perception that there was an untenable working rela-
tionship between Mr Hays and Justin.

It is also the case that Mr Holdsworth was influenced by an
issue that is not at all work related. Justin is Mr Holdsworth’s
cousin. Mr Holdsworth stated to Mr Hays that “blood is thicker
than water”. While I accept that Mr Holdsworth saw Justin as
a valued employee, that statement is evidence that Mr
Holdsworth was motivated also by family concerns. That is
an additional reason to find that the dismissal was an unfair
exercise of Mr Holdsworth’s right to dismiss Mr Hays.

Significantly, the primary cause of Mr Holdsworth’s con-
cern, that is, Mr Hays’ relationship with Lisa, had ended before
he was dismissed. While Mr Holdsworth gave evidence that
there would still be a problem even if the relationship ended,
his ultimatum to Mr Hays that “it’s either Lisa or the truck”
means that Mr Holdsworth would not have dismissed Mr Hays
if the relationship was ended. Given that the relationship ended
the day before the dismissal it was unfair to dismiss Mr Hays.

For these reasons I find that the dismissal of Mr Hays was
unfair.

I add that my assessment of Mr Holdsworth as he gave evi-
dence was most favourable. He impressed me as being quite
an honest and straightforward person. He has also been fair
towards Mr Hays in relation to matters which occurred previ-
ously. I do take that into account. However those conclusions
cannot convert what is otherwise an unfair dismissal into a
fair dismissal.

In reaching this conclusion I have not found it necessary to
rely upon the evidence of Mr Smart, a farmer and customer of
the respondent, nor of the 3 other truck drivers who gave evi-
dence. Their evidence merely corroborated evidence already
before me.

The primary remedy for an employee who has been unfairly
dismissed is reinstatement. Mr Hays does not claim reinstate-
ment. In the hearing before me it appears that reinstatement is
not considered by Mr Holdsworth to be practicable, although
he did offer it in his formal answer to the claim. In the circum-
stances, I find that the reinstatement of Mr Hays is
impracticable. I therefore move to consider the question of
compensation.

Assessing the amount of compensation is not an exact sci-
ence. It involves a judgment based upon a consideration of a
number of factors. The evidence before me is that Mr Hays
was a seasonal employee. He had an expectation that he would
be employed for the duration of the season, at least until June
or July in 1997. The respondent concedes that if the termina-
tion had not occurred Mr Hays would have worked until June
or July. His dismissal deprived him of earnings for that period
of time. That is certainly one of the factors to be considered
but it is not the only factor. Mr Hays did find alternative work
with another truck driving company some 3 weeks after his
dismissal but it was only for approximately 14 days. That is
an important factor is assessing compensation but it, also, is
not the only factor to consider. He earned $700.00 in that time.
Mr Hays’ evidence is that he became depressed and stressed
after his dismissal and that is the reason why his alternative

work lasted only for approximately 14 days. He sought medi-
cal advice. He received medical benefits for “about 2 months”.
I accept that a person’s health may suffer after he or she has
been dismissed although it also the case here that Mr Hays’
relationship ended at the same time. I am not prepared to at-
tribute all Mr Hays’ health problems to his dismissal. I also
take into account that Mr Hays’ length of service is not long.
He worked for the respondent initially for 2 months from April
1996 and then for the 4½ months prior to his dismissal on the
14th February 1997. That is a total of 6½ months. Having
regard to all of the circumstances I assess that compensation
of $4000 is an appropriate remedy. That sum will be subject to
any taxation liability.

The Commission will therefore order the respondent to pay
Mr Hays $4000. A Minute of Proposed Order issues to that
effect.

Appearances:  Ms R. McGinty on behalf of the applicant.
Mr A. Hockton (of counsel) on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Noel Jeffrey Hays

and

Azmic Pty Ltd t/a D. & D. Transport.

No. 418 of 1997.
9 October 1997.

Order.
HAVING heard Ms R. McGinty on behalf of the applicant
and Mr A. Hockton (of counsel) on behalf of the respondent
the Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby —

A. DECLARES that Noel Jeffrey Hays was unfairly dis-
missed by Azmic Pty Ltd t/a D. & D. Transport.

B. ORDERS that Azmic Pty Ltd t/a D. & D. Transport
pay Noel Jeffrey Hays forthwith the sum of $4,000.00
as compensation.

(Sgd.) A.R. BEECH,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Christine Hofmann

and

TVT Media Pty Ltd.

No. 1160 of 1997.

COMMISSIONER A.R. BEECH.

15 October 1997.
Reasons for Decision.

(Given extemporaneously at the conclusion of the
proceedings, taken from transcript as edited by the

Commission)
Christine Hofmann has lodged an application under the
Industrial Relations Act, 1979 claiming that she has not been
allowed by her employer a benefit to which she is entitled
under her contract of employment.

I am satisfied that from the evidence before me, Ms Hofmann
was an employee and that she has correctly named her
employer. Exhibit 1 is a letter from TVT Media Pty Ltd which
sets out her conditions of employment. The benefit which Ms
Hofmann claims, that being a superannuation entitlement, is
not contained within exhibit 1 but exhibit 1 does confirm my
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view that the employment of Ms Hofmann was not governed
by an award or order of this Commission and that the benefit
which she claims is not a benefit which arises under an award
or order. Indeed, I note that exhibit 1 itself does make reference
to the Television Industry Award 1987 but in the context of a
guide only and it is not suggested in that letter that Ms Hofmann
was employed pursuant to a federal award.

Ms Hofmann has given evidence that she entered into an
oral arrangement with her employer for the payment of a
superannuation benefit of a certain percentage of her salary to
be paid into a fund nominated by her. I have no reason to reject
Ms Hofmann’s evidence and indeed, it seems to me that the
kind of benefit under her contract that she is now claiming is
not an uncommon benefit.

It is the case, as Ms Hofmann has suggested, that there is
legislation which requires the employer to pay a superannuation
entitlement. If Ms Hofmann’s claim was to enforce that
legislative requirement, then I am not certain that she could
bring the matter to the Commission, the Commission not being
a court able to enforce federal legislation.

However, as I understand Ms Hofmann’s evidence, there
was an oral agreement between her and her employer that she
would be paid a superannuation entitlement in the manner that
she has described. Whilst that entitlement may have its origins
in whatever the legislative requirements are, the specific
reference to the oral agreement means that it has become a
benefit under her contract of employment.

Exhibit number 2 is a memorandum to all staff from the
General Manager of the respondent which confirms, in my
view, the existence of a benefit in the terms that Ms Hofmann
has indicated. As she herself has pointed out to her employer
in exhibit number 3, she has her own superannuation scheme
independent of that used by the respondent and it is to that into
which her entitlement is to be paid.

I have little doubt that the benefit that she has claimed is
part of her remuneration package and I do not see why merely
because the arrangement is for the employer to pay that
entitlement to a third person—that is, the superannuation fund
nominated by Ms Hofmann, means that it is not a benefit under
her contract of employment which falls within section
29(l)(b)(ii) of the Industrial Relations Act, 1979.

In my view, Ms Hofmann has established that the claim that
she has made is indeed a benefit to which she was entitled
under her contract of employment. Accordingly, I believe the
Commission is able to require her employer to pay that benefit
in accordance with the terms of that contract and, as I find, the
terms of that contract are that the entitlement would be paid to
the superannuation fund of her nomination.

As to the amount of the entitlement, Ms Hofmann has
tendered a schedule which has become exhibit number 6. I
have questioned Ms Hofmann about the calculations in the
schedule and I have no reason to doubt its accuracy. The
schedule embraces a calculation based upon her gross earnings
and has added into it additional amounts which are based upon
the entitlement lost due to the fact that it was not paid on time.

It seems to me in the absence of any reason to the contrary
that I ought to accept Ms Hofmann’s calculations. Accordingly,
I propose to issue an order that will require TVT Media Pty
Ltd to pay the amount of $3,357.87 to the fund that Ms
Hofmann nominates. In doing so, the Commission is requiring
the employer to allow to Ms Hofmann the benefit to which
she was entitled under the contract of employment between
them and which has been denied by her employer.

Whilst ordinarily, an order of the Commission would direct
an employer to pay a benefit to the employee, in this case is
not a term of the contract of employment that the
superannuation entitlement be paid to Ms Hofmann. The benefit
to which she was entitled under the contract of employment, if
it is to be properly implemented, is to pay that money into the
superannuation fund and the Commission can do nothing other
than require the implementation of the benefit in those terms.

A Minute of Proposed Order now issues.
Appearances: Ms C. Hofmann appeared on her own behalf

as the applicant.
No appearance on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Christine Hofmann

and

TVT Media Pty Ltd.

No. 1160 of 1997.

24 October 1997.

Order.
HAVING heard Ms C. Hofmann on her own behalf as the
applicant and there being no appearance on behalf of the
respondent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

THAT TVT Media Pty Ltd forthwith pay $3,357.87 to
MLC—Gold Star Universal Super Account No. 16248933
as payment of a benefit denied to Christine Hofmann un-
der her contract of employment.

(Sgd.) A.R. BEECH,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Kenneth John Kinnimont

and

Metro Meat International (Linley Valley Division).

No. 202 of 1997.

COMMISSIONER J.F. GREGOR.

4 November 1997.

Reasons for Decision.
On 3 February 1997 Kenneth John Kinnimont (the appli-

cant) applied to the Commission for an order pursuant section
29 of the Industrial Relations Act, 1979 (the Act) on the basis
that the termination of a contract of service between him and
Metro Meat International (Linley Valley Division) (the re-
spondent) which took place on 15 January 1997 was unfair.

The applicant asserts that the dismissal was effected by a
letter he received from the respondent in the following terms.

This letter confirms your termination this morning on
the grounds of the following misconduct.

(a) Failing to work in accordance with the terms
of your employment by refusing to carry out
your duties in accordance with the State Meat
Award and withdrawing your labour.

(b) Failing to follow the Disputes Procedure for
which you were issued a final warning on 14
November 1995 (copy attached).

(c) Failing to comply with the terms of an Order
issued by Senior Commissioner G Fielding of
the Western Australian Industrial Commission
(copy attached).

(Exhibit P3)
According to the grounds set out in paragraph 12 of the par-

ticulars of claim the dismissal created unfairness on four
grounds because—

1. Many other employees who withdrew their labour
were not dismissed.

2. That the applicant was ready, willing and able to per-
form a variety of work.
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3. The applicant followed the dispute procedure in sub-
stance and the respondent did not.

4. An Order issued by Senior Commissioner Fielding
on 1 November 1996 was not binding on the appli-
cant.

The Order (1996) 76 WAIG 4760 required that bans and
limitation imposed on 1 November 1996 by employees of the
respondent, of which the applicant was one, should be lifted
forthwith and thereafter each of the employees, including the
applicant here, were to work in accordance with their respec-
tive contracts of employment and refrain from commencing
or taking part in any further industrial action until the order
[was] revoked or otherwise expressed.

The application was heard first on 9 July then on 15 August
and finally on 24 September 1997. In preparation for the case
the respondent provided detailed proofs of evidence as an as-
sistance to the Commission and to expedite the hearing. The
relevant history of the matter is set out in the proof of evi-
dence of Desmond Robert Griffiths. The historical facts are
not contentious and the recitation which follows draws heav-
ily from the information contained in the evidence of Mr
Griffiths who was and is the Divisional Manager of the re-
spondent at its Linley Valley works. He was previously the
respondent’s General Manager in Western Australian between
1982 and 1992.

The respondent is a processor of meat products both in West-
ern Australia and South Australia. It sells its products into the
domestic and international markets. In Western Australia it
has a large meatworks at Katanning and another at Linley Val-
ley which is located some 60km east of Perth. At the time of
the events to which this application refers there were 280 em-
ployees at Katanning and approximately 300 at Linley Valley.

The applicant in this matter has worked for the respondent
on a number of occasions since 1990 in the classification as a
slicer. In the period between 1990 and January 1997, as is
usual in the meat processing industry because of its seasonal
nature his employment has been terminated on a number of
occasions because of shortage of stock. One of the occasions
when the applicant suffered termination was in June 1995 when
reconstruction work was undertaken at Linley Valley to install
a new small stock chain. In July 1995 when the new small
stock chain was installed the applicant was re-employed. Again
as is often the case in the meat industry the applicant was a
member of the Australasian Meat Employees Union Indus-
trial Union of Workers Perth (the Union). He has held elected
positions with the Union as a shed delegate and has done so
for the majority of his employment with the respondent. At
the date of his termination on 15 January 1997 he was the shed
delegate at Linley Valley.

The contractual relationship between the parties is in gen-
eral governed by the West Australian Meat Industry Award R9
of 1979 (the Award). In addition there are also other Orders of
the Western Australian Industrial Relations Commission (the
Commission) and, according to Mr Griffiths, other common
law agreements. Under the contractual arrangements the ap-
plicant was required to work 5 days a week and was not to
take unauthorised time off. By that was meant time which was
not approved by the applicant’s management and not due to
sickness or personal difficulties. In accordance with the Award
the applicant was required to slice a tally of meat products on
each day. Because of a dispute about the provisions of Clause
29 of the Award there developed a disagreement between the
parties about what is known in the industry as an equivalent of
2:1 at which rate the respondent requires slicers to slice.

Also relevant here is an Order of the Commission issued by
Parks C on 18 February 1991. This Order is published in the
Western Australian Industrial Gazette (1991) 71 WAIG 696
and relevantly in Schedule B includes the following provi-
sion.

Schedule B

Dispute Settlement Procedure

Commitment of Metro Meat Ltd and A.M.I.E.U.
The company commits itself to expeditiously deal with any

difference that may arise between itself and the A.M.I.E.U. or
its members employed by Metro Meat Ltd—Linley Valley Op-
erations.

The A.M.I.E.U. and its members commit themselves to seek
to resolve the differences with Metro Meat Ltd without resort
to industrial action.

If a dispute occurs and unless a safety issue is involved,
work will continue while these procedures are followed—

In the case of a dispute the worker or their representative
will first approach the departmental supervisor and if a solu-
tion cannot be found then the following steps apply—
Step 1.

Brief Description of Dispute

The Worker or their representative will approach
the shed delegate with the problems. If the shed
delegate and departmental supervisor cannot solve
the problem then Step 2.

Shed Delegate

Step 2.
(Cross Out One) Shed Delegate

The shed delegate approaches the production Resolved
manager with the problem. If no satisfactory Dept. Supervisor
solution then Step 3.

Unresolved

Step 3. (Cross Out One) Shed Delegate

The shed delegate and the production manager Resolved
approach the works manager with the problem. Works Manager
If no satisfactory solution then Step 4. Unresolved

Step 4.
Problem is referred to Union Secretary and State Manager

or his nominee. State Manager or his nominee will reply to the
dispute as soon as practical after having it being referred.

State Manager or Nominee, A.M.I.E.U. Secretary or nomi-
nee were able/unable to resolve dispute.

Detail of resolution
Step 5.

If no resolution and either the employees or employer genu-
inely believe that the response of the other is unacceptable
then each party reserves the right to take Industrial Action.

Notes—
1. Adequate notice of any changes to custom, practice

or procedures will be given to the other party.
2. Where the Union proposes the change, such notice

will be directed to the Works Manager.
When the company proposes the change, such notice
will be directed to the union Secretary and/or shed
delegate.
The notice period shall allow sufficient time for ei-
ther party to discuss the proposals with his superiors
or fellow employees.

3. In the event of a dispute arising over proposed
changes, no change shall occur until the matter has
been resolved through the observance of the dispute
settlement procedure.

4. Where agreement has been reached to resolve a dis-
pute, the company and the union will ensure that any
undertakings given have been fulfilled.

5. When safety or mechanical problems have been re-
ported to the supervisor, the company will ensure
that urgent attention is given to such matters. The
company will report back to the delegate within 7
days of the action taken.

None of the foregoing shall affect the operation of the Occu-
pational Health and Safety Act 1987.

In his evidence Mr Griffiths told the Commission that he
was familiar with the dispute procedure, being one used by
the respondent in its Western Australian operations. In his
position as Divisional Manager of the respondent at Linley
Valley he had made it his business to ensure that employees
were aware of the disputes procedure and to this end had ar-
ranged various meetings with union delegates and/or
employees. One such meeting took place on 14 November 1995
when Mr Griffiths together with Peter Grierson and John Salter,
all senior officers of the company and representing the man-
agement, met with boners, slicers and slaughtermen employed
by the respondent. The applicant in these proceedings was
present at the meeting. In his evidence Mr Griffiths says that
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Mr Salter had emphasised the need for the employees to fol-
low the disputes procedure as agreed between the respondent
and the Union. Mr Salter had then recited the disputes proce-
dure to all present at the meeting. At the end of the meeting a
memorandum (the Salter memorandum) that confirmed the
advice that had been given at the meeting by Mr Salter was
presented to all of those present. The memorandum formally
distributed at the meeting is incorporated hereunder.

This Memo confirms advice given to you at a meeting held
this morning on site at Linley Valley.

All employees must understand that recent events of employ-
ees engaging in walk-offs cannot continue. There is an agreed
settlement of disputes procedure which applies on the plant
and where matters are in dispute the following steps occur—

Step 1 The issue is taken up with the Departmental Del-
egate and the relevant Supervisor.

Step 2 If the issue cannot be resolved at Step 1, it is taken
up with the Works Delegate and Production Man-
ager.

Step 3 If the issue cannot be resolved at Step 2, it is taken
up with the Works Delegate and Plant Manager.

Step 4 If the issue cannot be resolved at Step 3, it is taken
up with the Union Secretary in Perth and myself in
Adelaide.

Unless and until these steps are gone through, there is to be
no industrial action of any type including walk-outs, bans, limi-
tations, strikes etc.

Of recent times this procedure clearly has not been followed
and if this continues to happen the future of the plant and there-
fore your employment, may be in jeopardy.

It must be made clear that individuals who do not follow the
procedure in the future will be acting in breach of their con-
tract of employment and the Award and will have their services
terminated.

(Exhibit P3)
From the evidence of Mr Griffiths it appears that the dis-

putes procedure was not as effective as was anticipated and in
January 1996 he began recording lost production due to dis-
putes at Linley Valley. For each day there was a dispute which
resulted in loss of production, he recorded the event and the
amount of time lost. From January 1996 to 1 February 1996
substantial periods of production time were lost due to the
various forms of industrial action by boners and slicers. The
detail of the time lost is set out in the respondent’s amended
notice of answer and counter proposal in paragraphs 9-35 which
record stoppages from 24 January through 30 October 1996.

In his evidence Mr Griffiths related that during this period
he sent a facsimile to the Commission concerning the lost time.
He had informed the Commission that the boners and slicers
had, through their Union, told him that they would continue
industrial action until a conference in application no. C27 of
1996 was held. In due course such a conference was held un-
der Section 44 of the Act. At the conclusion the Commission
recommended to the parties that

‘The company has a fundamental right to control the speed
of the chain.’

(Exhibit P3)
This recommendation did not resolve the matter and boners

and slicers continued industrial action resulting in production
being lost. On 5 March this included cessation for the entire
day. The applicant was one of the slicers who did not work on
5 March 1996. On the following day the company convened a
meeting with those who had ceased work. The applicant was
present at that meeting and was told, along with others, that
the stop work action on 5 March 1996 was contrary to his
contract of employment and was unauthorised and unaccept-
able. At the meeting he was also told that the stop work action
was contrary to the disputes resolution procedure and a repeti-
tion would render each employee liable to dismissal. There
was a warning given to the applicant. A copy of the warning is
before the Commission in Exhibit P3 and appears hereunder.

Re: Failure To Abide By Employment Contract
This letter confirms this mornings meeting when you

were advised that your action in stopping work yesterday
was contrary to your contract of employment.

Not only has your action resulted in you forfeiting pay-
ment for the public holiday on Monday 4 March 1996 but
has again raised the question of your continued employ-
ment.

On 14 November 1995 you were warned both verbally
and in writing that such action rendered you liable to
dismissal (see copy of Memo attached).

It has been decided to issue a final warning to you
that, if you fail again to abide by the terms of your em-
ployment contract (and in particular the Disputes
Procedure), your services will be terminated for miscon-
duct.

(Exhibit P3)
The memo attached to the letter is a copy of the Salter memo-

randum setting out the disputes procedure which was first
distributed by John Salter, the respondent’s Group Human
Resources Manager on 14 November 1995.

Industrial action by boners and slicers continued from March
through until July 1996. Late in that month a meeting was
convened by Mr Griffiths between the respondent’s manage-
ment and the union delegates of the employees. The applicant
was present at that meeting. The evidence is that he was told
that further unauthorised stoppages would not be tolerated and
that if they occurred employees not involved might be stood
down without pay. Those involved in unauthorised stoppages
would be instructed to return to work and that if they failed to
do so their employment would be terminated for misconduct
for refusing to obey a lawful direction and abandoning their
employment. To confirm this advice a memorandum was
drafted, a copy of it was given to the applicant. The memoran-
dum, formal parts omitted, is as follows—

At a meeting of delegates this morning they were in-
formed that the number of unauthorised stoppages on the
plant had become intolerable and the Company was forced
into implementing the following policy—
(1) Whenever an unauthorised stoppage occurs employ-

ees not involved will be stood down without pay until
work resumes unless meaningful alternative work can
be provided.

(2) Those participating in the unauthorised stoppage will
be instructed to return to work. If they fail to do so
their employment will be terminated for misconduct
on the grounds that they have broken their contract
of employment by not following a lawful direction
and abandoning their employment.

Attached is a memo, from the Group Human Resources
Manager, dated 14th November, 1995 regarding follow-
ing the agreed disputes procedure to resolve differences.

(Exhibit P3)
It can be seen from the memorandum that a copy of the Salter

memorandum relating to disputes procedure was again in-
cluded. On 29 July 1996 a conference took place in the
Commission before Senior Commissioner Fielding. At that
conference the secretary of the Union, Mr Glen Ferguson gave
undertakings that the Union would instruct all new delegates
to follow the disputes procedure and that if employees partici-
pated in any unauthorised meeting with consequent loss of
production time the Union acknowledged that such employ-
ees would be liable to dismissal and would not defend them.
This did not stop the industrial action and between the 30 July
and 30 October 1996 various amounts of production time were
lost. This led to an Order being issued by Senior Commis-
sioner Fielding which amongst other things required that all
the bans and limitations by employees of the respondent who
were eligible to be members of the Union be lifted forthwith
and that they should work thereafter in accordance with their
respective contract of service. They were also prohibited from
commencing or taking part in any further action until the Or-
der was revoked. Mr Griffiths says he was present when the
terms of the Order were being discussed and he understood
them to extend to the applicant in this case.

The industrial action in which the applicant had been in-
volved came to a head on 15 January 1997. The details of the
events is before the Commission in the evidence of Mr Griffiths
and Anthony John Bessell who is a Production Manager of the
respondent’s operation supported by the evidence of Karl Tho-
mas Ehlert. In broad the dispute concerned whether the boners
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would bone lambs. They had indicated there was no money in
the work. In an effort to resolve the dispute Mr Bessell in-
structed that beef be put on the chain. There was refusal to
bone the beef. The applicant along with another Union del-
egate was told that if there was a dispute the disputes procedure
should be followed. The applicant was also asked why, as an
experienced delegate, he did not follow the disputes proce-
dure. In response he said that he had drawn it to the attention
of his fellow employees that what they had resolved to do was
out of order. All of these events were reported to Mr Griffiths
who directed that the eight workers involved, including the
applicant, should come to his office but they refused. Mr
Griffiths then went to see the eight employees which included
the applicant. Mr Griffiths had specifically addressed the ap-
plicant and ask him what was the situation. In response the
applicant indicated he would try and get the teams back to
work as normal. At this time he was warned that termination
was a likelihood if the current situation continued. There were
further discussions about a resolution of the dispute but none
was reached. The demand articulated by the applicant was that
there would be a return to work if all boners and slicers were
allowed to process beef. The respondent could not agree. There
was a further discussion at which Mr Griffiths was not present
but ultimately he was informed that the boners and slicers had
resolved to go home. This included the applicant who was
then requested by Mr Griffiths to return to work in accordance
with his contract. He refused and he was dismissed.

The information before the Commission in the amended
answer and counter proposal details events which happened
on picket lines following the withdrawal of labour. I do not
intend to recite the chronology of events or the allegations
which were made by the respondent in the amended answer
other than to say there was no rebuttal of any of the informa-
tion which was presented however its relevance to the central
issue that the Commission has to decide here is periphery in
nature.

I need to finally record that in his evidence Mr Griffiths told
the Commission that in view of what had happened both in the
time leading to his dismissal of the applicant and the conduct
of the applicant and others later, that he could not work again
with him. Mr Griffiths said he had lost trust and confidence in
the applicant. He was a person who should have understood
the importance of complying with lawful directions and the
disputes procedure. His conduct indicated that he was not pre-
pared to do either. The applicant was told that he would be
considered for re-employment however that would be in the
circumstances that are set out in a letter which was forwarded
to him on 28 July 1997 (Exhibit P3). The letter contained re-
quirements which the respondent insisted upon. These included
the execution of a deed providing for discontinuance of indus-
trial action, acknowledgment that there was no unfair dismissal,
agreement to follow correct disputes resolution procedures and
an agreement for boners and slicers to assist with training of
new boners and slicers. There was no response from the appli-
cant to those requirements. Ultimately it was the evidence of
Mr Griffiths that because of the applicant’s lack of response
he would not re-employ him.

The applicant gave evidence on his own behalf. His evi-
dence related to his conduct in meetings on the days in questions
and his understanding of the Order that had been made by
Senior Commissioner Fielding. He gave a considerable amount
of information concerning the reasons for the employees point
of view for the dispute. There is no reason to summarise in
detail what has been said by the applicant other than to record
that his version generally confirms the sequence of events as
they have been described in these Reasons. There is evidence
though from Mennan Celiker who had attested to the truth of
the statement of evidence that was presented to the Commis-
sion in Exhibit P2 through the evidence of Anthony John
Bessell. The substance of his evidence is that he alleges that
the applicant told him that he should not take notice of the
management of the respondent, that the applicant was ‘the boss’
on the meatworks and that if Mr Celiker did not listen to him
(the applicant) he would not be able to work on any other
meatworks because the Union would place a ban on him.

There was also evidence received on behalf of the applicant
from a boner, Mr Alan Patrick Toovey. He recounted that there
were problems with the speed of the chain and his negotia-
tions with the boning room foreman about those issues. He

was unable to give the Commission evidence concerning dis-
cussions that took place between the boning room delegate
and the Production Manager. He said there was confusion in
the works about the teams and he related that he received a
termination notice in the same way as the applicant.

On behalf of the applicant Mr Cywicki, of counsel, says that
the principle issue is whether the applicant had his contract of
employment terminated by the respondent for a valid reason
and if there was a valid reason whether the process of termina-
tion carried out unfairly. The central question is whether the
applicant being a delegate of the Union was caught in the in-
vidious position of having to comply with a direction by the
respondent to return to work when the rank and file had de-
cided to the contrary. In addition is the question of whether
the termination was fairly carried out. Mr Cywicki conceded
there was no dispute between the parties that there was a dis-
putes procedure that had been in operation for a considerable
period of time. Because of the conduct of the respondent in
seeming to accept a high level of disputes without effective
enforcement of the procedure, through its leniency it may have
put itself in the position where the applicant was entitled to
consider the disputes procedures was in some way diminished.
As to the events on 15 January Mr Cywicki says that there
was a state of confusion about what was going on. If one ex-
amines the disputes procedure it is open to conclude that it
was not followed by the respondent neither in its express terms
nor in spirit. There was no bona fide attempt to come to grips
with the problem. The three senior management persons in-
volved did not assess the situation coolly as required of them
and there was a state of misunderstanding and confusion be-
tween them. It was suggested by Mr Cywicki it is therefore
open to the Commission to find that the respondent sought to
exploit its own failings to justify the dismissal of a number of
its employees. It is also argued that the manner in which the
dismissals occurred suggest that the whole exercise was car-
ried out as a result of design. This means that the respondent
acted capriciously in the termination of the applicant’s con-
tract of employment. In short he was not given a fair go all
round.

On behalf of the respondent, Mr Power, of counsel, told the
Commission that this was a case of an applicant being given
clear instructions with which he did not comply. The direction
he was given to work was never withdrawn. It cannot be said
by the applicant that he had no idea to where his refusal to
comply with the directions would lead because he had a number
of warnings on the day. Notwithstanding each of those warn-
ings he chose not to comply with a lawful and reasonable
direction. He chose not to follow the disputes procedure, a
procedure about which he had been told as early as 14 No-
vember 1996, again on 6 March 1996 and 26 July 1996. He
was also aware of the Order that Senior Commissioner Field-
ing had made. He was put on notice as early as 1995 that he
was required to carry out the instructions of his employer and
the terms of his contract of employment which required him
to bone lamb and subsequently beef on the mutton chain. Mr
Power acknowledged that the applicant was a shed delegate
and argued that gave him additional responsibility to make
sure the rules are followed. The evidence of Mr Celiker con-
cerning events on the beef chain on the 15 January 1997 should
be accepted. So should what he said about the applicant’s con-
duct later when he told Mr Celiker to listen to him and not the
representatives of the employer on the pain of threat that he
may be banned from working in abattoirs. This is a classic
case, according to Mr Power, where the applicant had chosen
not to comply with the lawful and reasonable demands of the
employer in circumstances when he knew from November
1995 that his employment would be at threat if he did not.

The foregoing is a sufficient summary of the evidence in
this matter. Before going to the question of witness credibility
I need to canvass the law to be applied. It is for the applicant
to establish the dismissal was in all the circumstances unfair.
The test for ascertaining whether a dismissal is harsh, oppres-
sive or unfair is that outlined by the Industrial Appeal Court in
Undercliff Nursing Home v. Federated Miscellaneous Work-
ers Union of Australia (1985) 65 WAIG 385. The question to
be answered is whether the right of the employer to terminate
the employment has been exercised so harshly or oppressively
or unfairly against the applicant as to amount to an abuse of
the right. A dismissal for a valid reason within the meaning of
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the Act may still be unfair if, for example, it is effected in a
manner which is unfair but if the employment has been termi-
nated in a manner which is procedurally irregular that will not
of itself necessarily mean the dismissal is unfair (see Shire of
Esperance v. Mouritz (1991) 71 WAIG 891 and also Byrne v.
Australian Airlines (1995) 65 IR 32). In Shire of Esperance v.
Mouritz, Kennedy J also observed that whether an employer
in bringing about a dismissal adopted procedures which were
fair to the employee, is but an element in determining whether
the dismissal was harsh or unjust.

This case raises issues of the conduct of the applicant as a
union official. It is suggested that this in some way might pro-
vide support for his position. Similar issues were subject to
detailed examination by me in Construction, Mining, Energy,
Timberyards, Sawmills and Woodworkers Union of Australia—
Western Australian Branch and Others v. Robe River Iron
Associates (1993) 73 WAIG 1879. In my Reasons for Deci-
sion I reviewed the relevant case law. At page 1894. I offered
the opinion that—

Workers who are employed by Robe and who capri-
ciously withdraw their labour ought to be aware that there
is no legal underpinning for such conduct. The conduct
could well leed to termination of their employment if Robe
accepted repudiation or indeed if it dismissed them on
notice. It should be clear, ... that it is very likely that Robe
would exercise its right to require the employees to meet
their side of the bargain, that is to provide their labour,
and if they do not they could well be dismissed.

I then observed—
The only role this Commission would have in such cir-

cumstances would be to consider either on an action
brought by the Union under Section 44 of the Act or by
the individual pursuant to Section 29(1)(b)(ii) of the Act
after the event whether the dismissal was unfair.

I have no reason to change the views I expressed; they are
apposite here.

As for the evidence for the parties I have no reason not to
accept the evidence of Anthony John Bessell, Karl Thomas
Ehlert and Desmond Robert Griffiths. They related the events
truthfully in my opinion. I have had the opportunity of listen-
ing to the applicant in this case. I cannot say there is anything
in his evidence which would led me to the conclusion that he
has not told the Commission the truth of the matter. He obvi-
ously has a different view of the implications flowing from
his behaviour and that is an issue to which I now give my
attention.

In this case the applicant was an employee of the respondent
who has worked for it on and off, as is the nature of the indus-
try in which he is employed, for a considerable period. He has
always been active as a representative of employees in the
workplace. He is a person clearly on his evidence well experi-
enced in industrial relations matters. I formed the opinion he
clearly understood the requirements of his contract of service.
He is a person who has been continually involved in industrial
action at the Linley Valley plant from at least November 1995.
As a result of that behaviour he has on three occasions been
warned that continuation of such conduct could led to the ter-
mination of his contract of employment. It is open to find, and
I do, that he received at least three warnings in writing and
more verbally. There can be no reason whatsoever that he would
be in any doubt that his contract of employment could come to
an end if he continued his conduct.

The issue of numbers of warnings by the employer does not
constitute a waiver of the entitlement to act merely because
the employee has been given more than one opportunity to
heed its request. An employer cannot in any way be precluded
from relying on its warnings because individuals have chosen
to disregard them. (See the writing of Shepherd J in John
Lysaght (Aust.) Ltd in FIA Re York (1972) AILR 517.) In this
case the applicant seems to suggest that the conduct of others
was instrumental in causing him to breach his contract of em-
ployment, that is, Senior Commissioner Fielding’s Order only
referred to slaughtermen not boners and slicers and the diffi-
culties on the chain again referred to other employees, not
him. The reality is that he made an election to breach his con-
tract of employment in those circumstances. Similar issues
are discussed in Miles v Wakefield Metropolitan District Coun-
cil (1987) 1 ALL ER 1089 and in the decision of the High

Court of Australia in Adami v. Maison de Luxe Limited (1924)
35 CLR 143 which case dealt with the refusal by employees to
work on a Saturday afternoon. A refusal to present for work as
required goes to the foundation of the contract. Where a per-
son says that in the future he is not prepared to honour his
contract in all circumstances and there is no indication on his
part of a willingness to perform, the employer is entitled to
conclude that he is not going to receive what he is entitled to
under the contract. Matters of a similar nature were discussed
in Hall v. General Motors-Holder’s Ltd (1979) 45 FLR 272
which dealt with a matter effecting an award in similar cir-
cumstances to these. In the circumstances which were examined
in that case, it was concluded by Keeley J that the conduct of
a worker involved who, on a particular day, deliberately ab-
sented himself was inconsistent with the relationship
established by the contract. In that case there was no breach of
the Award by the employer terminating the contract.

There were some questions raised by Mr Cywicki concern-
ing procedural fairness. I have cited Moritz Case (Supra) where
Kennedy J commented that procedural fairness was amongst
a variety of matters that needed to be considered. In many
instances the question of whether there has been fairness or
not depends upon whether employees have been given prior
warning of misconduct. In other words, an expression of dis-
satisfaction with performance and an opportunity to improve.
It is also relevant to comment upon the writing of Fielding S C
in Walter E Van Witsen v. World Services and Construction
Pty Ltd (1992) 72 WAIG 1849 where the learned Commis-
sioner opined that the fairness or otherwise of a dismissal ought
to be considered in a practical rather than an abstract environ-
ment. That is appropriate and applicable in these circumstances.
It should not be that if an employee conducts himself in such a
way so there is good reason to terminate his employment that
it should held bad because the dismissal process went astray.
In this case from the evidence it is clear that there were good
and substantial reasons for the termination to be effected. Not
only was the applicant’s conduct on 15 January 1997 relevant
but his previous conduct was indicative of his attitude to his
contract of service as particularly expressed by his lack of
willingness to abide by his contract of employment from 1995
through until his dismissal. On the evidence, the claim that
there has been a lack of procedural fairness is not sustainable
and I so find.

As I observed earlier it cannot be right that the respondent is
denied the right to dismiss the applicant on the grounds that it
had not dismissed him previously when he had breached his
contract of employment. It is obvious that the respondent tried
everything it could to come to terms with the behaviour of the
applicant both as an individual and as a part of a group of
employees. It employed every reasonable technique available
to it to achieve compliance with its fundamental right to have
the applicant provide the labour that he contracted with the
respondent to provide to it for the consideration given to him
in return. As I mentioned in my Decision in the Robe Case
(supra) employees who involve themselves in the type of con-
duct that occurred at Robe and similarly here where they were
required to meet their side of the bargain and provide labour
must realise that they could well be dismissed, if they con-
tinue such conduct in the face of warnings. That rule is
applicable here.

The matter came to head on 15 January 1997. For the pur-
pose of this adjudication the detail of events on that day and
whether the respondent complied with the disputes procedure
to the letter are not germane for reasons I have expressed ear-
lier. What is important is did the applicant breach his contract
of employment on that day? The answer is that he clearly did.
He was warned about it as he was told of the repercussions if
he continued the conduct. He took no notice and his services
were terminated. There could not be a more clear case where
the conduct of an employee has eventually led to his termina-
tion. The fact that this dismissal took place against a milieu
involving industrial disruption and other employees does not
detract from the applicant’s obligation to perform his contract
of employment with fidelity to his employer. It is not open to
the applicant in this case to blame his failure to comply with
his contract on the decision making of other people. He made
a deliberate choice as to what his response to the employers
request for him to return to work was. He opted not to return
to work. His contract is with his employer not with the other



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 300577 W.A.I.G.

employees or his Union. His duty is to his employer and not to
anyone else. In all the circumstances there has been no unfair-
ness in the dismissal of the applicant and an order for dismissal
of the application will issue.

Appearances:Mr R Cywicki, of counsel, and with him Ms S
Herman, appeared on behalf of the applicant.

Mr A J Power, of counsel, and with him Mr D Sash, of coun-
sel, appeared on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Kenneth John Kinnimont

and

Metro Meat International (Linley Valley Division).

No. 202 of 1997.

COMMISSIONER J F GREGOR.

4 November 1997.

Order.
HAVING heard Mr R Cywicki, of counsel, and with him Ms
S Herman, on behalf of the applicant and Mr A J Power, of
counsel, and with him Mr D Sash, of counsel, on behalf of the
respondent, pursuant to the powers contained in the Industrial
Relations Act, 1979, the Commission does hereby order—

THAT the application be and is hereby dismissed.
(Sgd.) J.F. GREGOR,

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Jenny Manning

and

Huntingdale Veterinary Clinic.

No. 502 of 1997.

5 November 1997.

Reasons for Decision (extempore)
SENIOR COMMISSIONER: This is an application brought
pursuant to section 29(1)(b)(i) of the Industrial Relations Act
1979 whereby the Applicant seeks relief for what she alleges
was an unfair dismissal from her former employment with the
Respondent.

The Applicant was employed by the Respondent as a veteri-
nary nurse, although she was not qualified as such. She was
employed from 14 November 1991 until 17 February 1997.
On or about 12 February last, which was a Wednesday, she
was admonished by the Respondent’s principal, Dr McKenzie.
This upset her, as a result of which she sought medical advice
and was advised to take the Thursday and Friday off. She was
pregnant at the time. She returned to work on Monday, 17
February last, and on that day she was dismissed. She was
given two weeks’ salary in lieu of notice and asked to leave
the premises immediately. Indeed, she would have it that the
Respondent’s partner, Ms Dawson, chased her off the premises.
She says no reason was given for her dismissal.

The Respondent asserts that the Applicant had been an un-
satisfactory employee for some time. He says that, at least for
approximately the last six months, there were growing ten-
sions in the workplace caused principally by her attitude. It is
said on behalf of the Respondent that this problem manifested
itself, most noticeably after Dr McKenzie had taken steps in
November 1996 to introduce more formal and business-like
procedures in an endeavour to improve the profitability or cash
flow of the business.

The Applicant had a significant input into those changes.
However, the Respondent says that the Applicant thereafter
became “obstructive” and “negative”. He says that she did not
always comply with the new policies. For example, she did
not always follow the policy on discounts, nor consult with
him regarding the procedure that he had brought in for the
collection of debts. Amongst other things, she wrote off debts
without reference to him. In addition, she was said not to have
insisted on taking deposits when animal cages were taken off
the premises. As well, she did not, at least in later times, insist
that people have the means to pay for the services before they
were rendered. In short, his attitude was that she was the cli-
ent’s or customer’s advocate, rather than his advocate. Another
of his complaints was that she did not always clean the premises
as and when she should have.

The result was that there were discussions between the par-
ties on a number of days in January. Perhaps most notably
there was a discussion between the parties on 15 January when
the Applicant, amongst other things, took umbrage that she
had been dressed down by Dr McKenzie in front of a junior
employee. There were meetings and discussions again early
in February. On 11 February there appears to have been a dis-
cussion between the two, resulting, from what Dr McKenzie
says, was the Applicant’s failure to follow procedures with
respect to credit when a customer presented with a dog, which
was apparently suffering some affliction.

On Wednesday, 12 February last, Dr McKenzie summoned
the Applicant to his office and went through a list of concerns
he had regarding her performance. The list of the matters raised
is not in issue between the parties and is contained in a letter
dated 13 February last which was never sent to the Applicant.
Again, as I have said, the Applicant was upset by this and on
medical advice took the following two days off work. She
returned to work to be told that she was to be dismissed. On
that occasion, she says that she was approached by Dr
McKenzie and advised that “the situation had to be terminated”
then and there. Dr McKenzie went to his room, picked up a
letter, which had previously been typed, along with a box con-
taining her belongings and gave her the letter, the box and a
cheque for two weeks’ pay in lieu of notice.

Dr McKenzie, for his part, does not dispute that the letter
had been prepared prior to her returning. He says that he was
prepared to discuss with the Applicant the matters that con-
cerned him, but that she approached him in such an aggressive
manner that he thought that that was pointless. As Mr Randles
for the Respondent would have it, it was just another indica-
tion of her attitudinal problems and hence she was dismissed
immediately.

The Applicant says that the dismissal was unfair, principally
because she was given no reason for her dismissal; she was
given no opportunity to improve since she was last counselled
or warned on Wednesday, 12 February last. Indeed, as Ms
Jackson for the Applicant suggested, nothing had occurred
between the time of that counselling and the date of her dis-
missal to warrant the dismissal. The Applicant also disputes
many of the allegations made against her at the 12 February
meeting as to her shortcomings. Indeed, Ms Jackson says that
there was no valid reason for the dismissal within the meaning
of the provisions of the statute, which have since been repealed.

The position is, as the representatives for each of the parties
have so rightly said, that the matter is one which turns on the
facts. Insofar as there is a conflict in the evidence, and there
are material conflicts in the evidence adduced by the respec-
tive parties, I prefer the evidence of the Applicant. She was
cross-examined at length about her alleged shortcomings. The
more I heard from her, the more convinced I was that she had
the best recollection of the events. Where her evidence con-
flicts with that of the others, I am satisfied that it is the most
reliable. She impressed me with her spontaneity and her sin-
cerity and I have no doubt that what she said was basically
accurate. She kept notes of what went on and she impressed
me as having a better recollection of the details than either Dr
McKenzie or Ms Dawson.

I am satisfied, and find, that the events occurred substan-
tially as she has said they occurred. In particular, I am satisfied
that she was dismissed in the manner in which she says she
was on or about 17 February last. I do not consider that there
is anything to be gained by going through the events leading
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to that happening in any further detail than I have previously
outlined.

Notwithstanding that, the events occurred as the Applicant
has outlined. I am satisfied, and find, that there was a valid
reason for the dismissal. The statute requires that the Com-
mission be satisfied that there are grounds on which the
Commission could find that the dismissal was justified. For
that purpose the dismissal can be found to have been justified
if there was a valid reason connected with his or her capacity
or conduct.

In this instance, I am satisfied that there were grounds re-
lated to the employee’s conduct which could have justified the
dismissal. Indeed, I am satisfied that the reason for her dis-
missal was related to her conduct. I am far from convinced
that the reason related to her pregnancy. The evidence is that
the Respondent, through Dr McKenzie, complained to the
Applicant about her alleged shortcomings before she an-
nounced that she was pregnant and thus I am not satisfied that
the reason for her dismissal was related to her pregnancy but,
rather, related to her alleged shortcomings. In those circum-
stances, in my view, the Respondent has satisfied the onus,
which the statute requires of it.

Be that as it may, I am satisfied, on balance, that the dis-
missal was, in all the circumstances, unfair. In my view, there
is much to be said for the argument advanced by Ms Jackson
that, after the Applicant was reprimanded or counselled on 13
February, nothing transpired thereafter to warrant the dismissal.
On 13 February she was verbally, at least, given two weeks to
improve her performance at the expiration of which her per-
formance was to be reviewed. That opportunity, as the events
turned out, was never given to her. I do not accept that there
was any conduct on her part subsequent to 13 February which
warranted her dismissal. I accept her evidence that she sought
medical advice and that she took sick leave on medical ad-
vice. I accept her evidence that she telephoned the other
members of the staff, not Dr McKenzie, to say on the first day
that she would not be coming into work on that day, but would
be coming in on Monday. I also accept her evidence that again
on the weekend she told another nurse that she would be com-
ing in on Monday.

If the position was, and I am not entirely sure that it was the
case, that on Monday when the Applicant returned to work
she initially ignored Dr McKenzie and approached him in an
aggressive manner, I do not consider that warranted dismissal,
at least without further enquiry. The Applicant was an em-
ployee of some five years’ standing. She was not given an
opportunity to explain herself. On the view I take of the evi-
dence, the Applicant’s conduct did not warrant what was, in
effect, instant or summary dismissal, albeit that she was sent
on her way with two weeks’ pay in lieu of notice. My suspi-
cion is that Dr McKenzie was concerned that she had taken
two days’ sick leave and that it was that which more than any-
thing else prompted Dr McKenzie to terminate her employment
then and there. I find it more than passing strange that the
letter was already prepared and her belongings were already
boxed up and the cheque had already been made out. Dr
McKenzie said that he did not know when she was coming
back, although, as I find, she informed the staff when it was
that she was coming back.

For these reasons, I have no doubt, and find, that the dis-
missal was, in all the circumstances, unfair, at least by
contemporary standards.

As I have already indicated to Ms Jackson, I do, however,
think that there is some merit in the argument advanced by Mr
Randles that the Applicant’s future with the Respondent was,
at best, tenuous. The cases make it clear that in assessing com-
pensation, the Commission is to have regard to the potential
for ongoing employment with the former employer. The evi-
dence seems to suggest, and certainly it is my impression of
the evidence, that from and after the introduction of the
“Chivers reforms” late in 1996, relations between the Appli-
cant and the Respondent appeared to deteriorate. Whether that
was because those reforms imposed greater burdens on the
Applicant or took away from her the extensive governance
she formerly exercised I know not, but it is clear from the
evidence that there was a deterioration in the relationship. There
were a number of meetings in January and in early February
where, on each occasion, Dr McKenzie complained about the

Applicant’s performance. The Applicant even recorded in her
diary after one of the meetings (15 January) that, if Dr
McKenzie was to go about things in the way he had been, she
would be leaving. In the circumstances, I consider that to be a
good indication that prospects for ongoing employment were
not good. The evidence does not suggest that things improved
thereafter. There were at least two meetings subsequently dur-
ing which the Applicant and Dr McKenzie discussed at length
her alleged shortcomings. The final meeting not only led to
her being put on two weeks’ trial, but clearly caused her great
distress.

The Applicant, in my view, was at least entitled to the two
weeks’ trial, which was promised to her on 13 February and
for which she has, in effect, been paid. For the reasons out-
lined, I consider the probabilities to be that for one reason or
another, her employment would have not gone much beyond a
month thereafter. In the circumstances, I think a fair measure
of compensation to be in the order of four weeks’ pay, which
is approximately $1,400 gross.

Appearances:  Ms S.M. Jackson as agent for the Respond-
ent.

Mr A.J. Randles as agent for the Applicant.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Jenny Manning

and

Huntingdale Veterinary Clinic.

No. 502 of 1997.

5 November 1997.

Order.
HAVING heard Ms S.M. Jackson as agent for the Applicant
and Mr A.J. Randles as agent for the Respondent, the Com-
mission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby—

(1) DECLARES that the Applicant was unfairly dis-
missed on 17 February 1997.

(2) DECLARES that it is impracticable to reinstate the
Applicant.

(3) ORDERS that the Respondent pay to the Applicant
compensation in the sum of $1,400 gross.

(Sgd.) G.L. FIELDING,
[L.S.] Senior Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Lisa McMahon

and

Bargain Buyer Motor Mag Pty Ltd.

No. 1200 of 1997.

COMMISSIONER R.N. GEORGE.

16 October 1997.

Reasons for Decision.
THE COMMISSIONER: This matter concerns an Applica-
tion by Ms L.M. McMahon (“the Applicant”) pursuant to
S.29(1)(b)(ii) of the Industrial Relations Act, 1979, by which
she claims that she has not been allowed by her employer a
benefit, not being a benefit under an award or order of the
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Commission, to which she is entitled under her contract of
employment. The claim, as specified in proceedings before
the Commission, is $1,000 in salary alleged to have not been
paid for time worked between 9 June 1997 to 20 June 1997
and $692.30 for pro rata annual leave calculated by reference
to the term of the Applicant’s employment with Bargain Buyer
Motor Mag Pty Ltd (“the Respondent”).

The record shows that the Application was first listed for a
conference before the Commission on Monday 11 August 1977.
That was followed by a second conference on Thursday 11
September 1997. There was no appearance by or on behalf of
the Respondent at the second conference or any communica-
tion as to the reason for the Respondent’s absence. In the
circumstances, the matter was set down for hearing and deter-
mination on 7 October 1997. Both parties were informed in
writing of the dates and times of the conferences and hearing
and in the case of the Respondent, notices of both the second
conference and the hearing were forwarded to both the Re-
spondent’s business address and the private address of Mr
Hammond, a Director of the Respondent company. On the day
of hearing, there was again no appearance by or on behalf of
the Respondent. In light of the previous failure of the Respond-
ent to appear and in the absence of any advice concerning the
reason for nonattendance, it was assumed that the Respondent
had elected not to be heard and it was decided that the hearing
should proceed.

The Applicant gave sworn evidence in relation to her claim
and there was nothing in her demeanour or what was said that
would cause me to disbelieve her. In that context, the facts as
I find them to be are as follows.

The Applicant commenced work with the Respondent on 17
February 1997 in a position identified on a business card pro-
vided to her as Sales/Public Relations Manager (Exhibit 1).
Her duties as described in her evidence included reception,
customer enquiries, customer complaints, selling and promot-
ing advertising space, account payments, proof reading of
advertisements and assisting with desk top publishing. Her
appointment to the position of Sales/Public Relations Man-
ager followed an interview with Mr Mike Hammond and Mr
Lee Glasgow who were said by the Applicant to be Directors
of the Respondent company. A salary for the position was
agreed at an amount of $500 per week nett of tax with pay-
ments being made on a fortnightly basis. There was no
discussion at the interview or afterwards in relation to other
conditions of employment and no mention was made as to
whether or not the position to which the Applicant was ap-
pointed was subject to award coverage. Advice sought by the
Applicant subsequent to her termination raised the possibility
that her employment may have been subject to the Commer-
cial Travellers and Sales Representatives Award, 1978,
although it is noted that the scope of that award is limited to
persons employed in the callings listed in Clause 7.—Wages,
of the award by employers engaged in the industries set out in
the Schedule thereto. The callings in Clause 7.—Wages, do
not include “Sales/Public Relations Manager” and the defini-
tions of the callings that are listed (ie commercial traveller/
sales representative and country traveller/sales representative)
are not identifiable with the duties performed by the Appli-
cant. I am therefore satisfied that this award does not apply.
Even if I am wrong in this, however, it is apparent that the rate
of pay received by the Applicant was in excess of any rate
contained in the Commercial Travellers and Sales Representa-
tives Award, 1978. In such circumstances, where an Applicant
seeks a sum of money for remuneration in excess of the award
rate, the whole amount (ie both the award and the overaward
components) may be recovered as a single contractual debt
pursuant to S.29(1)(b)(ii) of the Industrial Relations Act 1979
(See Roberts v Groom (1984) 64 WAIG 774).

The Applicant worked for the Respondent for a period of 18
weeks, apparently without incident, until the fortnight ending
Friday 20 June 1997. On that Friday the Applicant was ad-
vised that the Respondent was unable to meet its wages
commitment and that its financial position was such that the
following week’s publication of Bargain Buyer Motor Maga-
zine was in doubt. On Monday 23 June 1997 the Applicant
attended at work and saw Mr Hammond somewhere between
8.30 and 9.00am. Mr Hammond took the Applicant to an area
where there was relative privacy and in the discussion which

followed the Applicant informed him of her intention to re-
sign. In so doing the Applicant offered two weeks notice but
was told by Mr Hammond the two weeks notice was unneces-
sary as there was no money to enable further printing
commitments to be met. He also asked the Applicant to treat
their conversation as confidential and to retain the mobile phone
supplied to her until Wednesday 25 June, 1997 so that callers
and others could be given the impression that the business
was continuing. The Applicant’s outstanding salary was also
discussed and Mr Hammond informed her that it was being
“sorted out” and would be available to her when she returned
the mobile phone on the Wednesday. The Applicant left the
Respondent’s premises at about 9.15am. Later that day the
Applicant had conversations with two of her work colleagues,
Ms C. Emanuel and a Ms M. Taylor. Both advised that they
had been told by the Distribution Manager, Mr A. Watters,
that their services were no longer required and asked the Ap-
plicant what was happening with the Respondent. Neither
conversation was initiated by the Applicant.

Having considered the events of the day, the Applicant de-
cided to confirm her resignation in writing and to return the
mobile phone immediately. This she did the following morn-
ing. The text of her resignation, as taken from the copy filed
with the Application, and with formal parts omitted, is set out
below.

“Please accept this letter as a formal confirmation of my
resignation effective immediately. In parting, I thank you
for the opportunity in providing me with such a challeng-
ing position. It is unfortunate this association came to an
end.
There is one issue which remains outstanding and that is
my wages including holiday pay which has been calcu-
lated as follows—
9th June to 20th June = 2 weeks at $500pw = $1000.00
Holiday Pay 17/2 to 20/6 = 18 weeks worked

= 6 12/13 days = $ 692.30
Plus 17 1/2% loading =$ 121.15

Total $1813.45

I would be grateful if you could forward the cheque to the
above address. If any problems, I can be contacted on
2469118 after 6pm.”

Mr Hammond replied in writing on 26 June 1997 to the
Applicant’s letter of resignation. That reply, which was also
filed with the Application, was in the following terms.

“I am in receipt of your letter and claim dated 23rd June.
Whilst purely an academic exercise, considering the total
position of the company, out of courtesy I reply.
My understanding is that you were employed and paid on
a fortnightly basis and therefore should have given two
weeks notice to be eligible for your two weeks pay. I be-
lieve you negated that right by terminating your services
immediately. Further loading on holiday pay is only an
entitlement after serving twelve months employment with
the employer.
If you wish to have an undisputed wages claim, I suggest
you seek advice in this matter and then post your claim to
the above address where it will be dealt with by the ap-
propriate persons.
I too regret the circumstances under which you termi-
nated your services, however you may one day realise it
did not have to be done in the manner that you chose. I
thank you, for in fact, 16 weeks of excellence in your
duties, however I would prefer to forget the last two weeks
of your employment because it does not reflect your true
value nor the overall contribution that you gave whilst
employed by Bargain Buyer.”

In the absence of any Notice of Answer and Counter Pro-
posal or appearance by or on behalf of the Respondent, this is
the only indication of the Respondent’s position in relation to
the Applicant’s claims. A letter dated 13 August 1997 sent by
Mr Hammond to the Applicant following the conference be-
fore the Commission on 11 August 1997 (Exhibit 2) reiterated
Mr Hammond’s assertion that two weeks notice of resigna-
tion was not offered by the Applicant on 23 June 1997. That
assertion was strongly disputed by the Applicant in her sworn
evidence. In the circumstances, far greater weight is to be at-
tached to the sworn evidence of the Applicant and I accept
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that evidence in preference to what is contained in the letters
signed by Mr Hammond.

Conclusion
It is clear from the evidence that the Applicant was engaged

under a contract of service with the Respondent and that the
necessary relationship of employer/employee for the purposes
of S.29(1)(b)(ii) of the Industrial Relations Act 1979 existed.
It is also clear that the claim by the Applicant relates to a ben-
efit not being a benefit under an award or order of the
Commission (See Lyons Advertising Service v Nerod (1981)
61 WAIG 854). The evidence of the Applicant that she did not
receive payment for the period 9 June 1997 to 20 June 1997 is
confirmed by the letter dated 26 June 1997 to the Applicant
from Mr Hammond quoted earlier in these Reasons for Deci-
sion. That letter did not dispute the amount of $1000 claimed
in the letter dated 23 June 1997 from the Applicant to which
Mr Hammond was replying and I accept that the Applicant’s
evidence that the amount claimed is in fact the amount to which
she is entitled after tax.

I do not accept that the Respondent is entitled to withhold
the two weeks salary claimed by the Applicant on the grounds
stated in his letter dated 26 June 1997. None of the Appli-
cant’s conditions were discussed when the employment contract
was entered into and even if such a provision could be implied
into the contract, I accept the evidence of the Applicant that it
was mutually agreed that notice was not required because of
the state of the business. The Applicant’s evidence in this re-
gard is supported by the evidence of Ms Emanuel who testified
that her services also came to an end on Tuesday 24 June 1997
after having been told by the Distribution Manager, Mr Watters,
on both 23 June 1997 and 24 June 1997 that her services were
terminated and that the company was going into liquidation.
Ms Emanuel raised with Mr Hammond the authority of Mr
Watters to terminate her services and she was told that Mr
Watters did not have that authority. The employment of Ms
Emanuel came to an end with effect from 24 June 1997 by
mutual agreement. Both the Applicant and Ms Emanuel con-
firmed that the services of a third person, Ms M. Taylor also
came to an end on 23 June 1997. According to the Applicant,
both Ms Emanuel and Ms Taylor were critical to the publica-
tion of the magazine if the business was to continue in
operation.

In the above circumstances, I find that the Applicant was
not paid her salary of $500 per week nett for the period 9 June
1997 to 20 June 1997 and that there was no basis upon which
the Respondent could justify withholding that payment from
her. I would therefore determine that part of the Applicant’s
claim by an Order that she be paid an amount in the sum of
$1000, after tax, within 7 days of the date on which the Order
issues.

As to annual leave, the amount claimed by the Applicant in
her letter to the Respondent dated 23 June 1997 is not dis-
puted in Mr Hammond’s reply on 26 June 1997, except in
respect of annual leave loading. The claim in relation to an-
nual leave loading is not pursued in these proceedings.

Annual leave, as with other conditions of employment, was
not discussed between the Applicant and the Respondent on
her appointment. The Minimum Conditions of Employment
Act 1993 by Section 5, however, provides for certain mini-
mum conditions, including annual leave, to have general
application unless more favourable conditions are agreed be-
tween the parties. The minimum conditions of employment
extend to and bind all employees and employers and are taken
to be implied in—

(a) any workplace Agreement
(b) any Award, or
(c) if a contract of employment is not governed by a

Workplace Agreement or an Award, in that contract.
The latter circumstance applies in this case.
By virtue of S.23 of Division 3—Annual Leave, of the Mini-

mum Conditions of Employment Act 1993 an employee other
than a casual employee is entitled for each year of service to
be paid annual leave for the number of hours the employee is
required ordinarily to work in a four week period during that
year up to 160 hours. That entitlement accrues pro rata on a
weekly basis. Clearly in those circumstances, the Applicant in

these proceedings has an entitlement to pro rata annual leave
on termination. It is the case, however, that where a condition
is implied in a contract of employment by virtue of the provi-
sions of the Minimum Conditions of Employment Act 1993,
enforcement is a matter for the Industrial Magistrate pursuant
to S.83 of the Industrial Relations Act 1979 (See S.7 of Part
2—Application of Minimum Conditions, of the Minimum
Conditions of Employment Act 1993). In the absence of any
specific arrangement in respect of annual leave under the Ap-
plicant’s contract of service more favourable than that
prescribed under the Minimum Conditions of Employment Act
1993, that Act applies and enforcement is a matter for the In-
dustrial Magistrate pursuant to S.83 of the Industrial Relations
Act 1979. That part of the Application which relates to annual
leave is therefore to be dismissed for want of jurisdiction.

Order accordingly.
Appearances: Mr M. Barnard on behalf of the Applicant
No appearance on behalf of the Respondent

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Lisa McMahon

and

Bargain Buyer Motor Mag Pty Ltd.

No. 1200 of 1997.

COMMISSIONER R.N. GEORGE.

24 October 1997.

Order.
HAVING heard Mr M. Barnard on behalf of the Applicant
and there being no appearance on behalf of the Respondent,
the Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979 as amended, hereby orders—

(1) THAT the Respondent herein pay to the Applicant
within 7 days of the date of this Order the sum of
$1,000.00 after tax as and by way of a benefit denied
the Applicant under her contract of employment with
the Respondent.

(2) THAT the claim for the payment of $692.30 for pro
rata annual leave be and is hereby dismissed for want
of jurisdiction.

(Sgd.) R.N. GEORGE,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Anthony Edward Mellor

and

Alfa Enterprises (WA) Pty Ltd.

No. 834 of 1997.
9 September 1997.

Reasons for Decision.
Mr Mellor was employed by Alfa Enterprises (WA) Pty Ltd
(the respondent) as a Business Development Manager on the
4th March, 1997. His employment lasted approximately 7
weeks. On the 2nd May, 1997, he was dismissed by Mr Coles.
Mr Mellor’s evidence is that he was told by Mr Coles that Mr
Bussey, the previous Business Development Manager, was
available to return to the company and that Mr Coles had
decided that Mr Bussey was better in some areas than Mr
Mellor was and Mr Mellor would therefore be dismissed. Mr
Mellor was not cross-examined on this evidence. Mr Coles
did not give evidence of the conversation regarding the
dismissal and I therefore accept Mr Mellor’s evidence. Mr



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 300977 W.A.I.G.

Mellor claims his dismissal was unfair. He no longer seeks
reinstatement, but seeks compensation for the unfairness of
his dismissal.

Mr Coles’ evidence is that he reached the decision to dismiss
Mr Mellor because he was not confident in Mr Mellor’s work
in the position. The reason for Mr Coles’ lack of confidence
was his misgivings about “little things”. For example, the
respondent places importance on its Quality Assurance status.
Mr Mellor’s attitude towards the QA system was less than
enthusiastic and had been the subject of a heated discussion
between Mr Mellor and Mr Coles after Mr Mellor had
described QA as “bullshit” in front of a Skilled Materials
Handling Inspector. Mr Coles had said that if that was Mr
Mellor’s attitude he could leave now, whereupon Mr Mellor
apologised. Even if I accept Mr Mellor’s evidence of the
conversation, and that the QA system was only a small part of
his work, I can understand that the incident would hardly inspire
confidence in Mr Mellor’s commitment to his position as a
whole. Mr Coles thought that Mr Mellor’s standard of
documentation was not what the respondent expected: written
quotations attached to work order forms should be more than
mere notes on note paper. Mr Coles states that he told Mr
Mellor that he was not giving enough detail to the shop floor.
Mr Coles stated that on a few occasions Mr Mellor’s verbal
explanations to tradesmen had been insufficient. The tradesmen
had come to Mr Coles with their concerns. For one job, the
fabrication firm chosen by Mr Mellor did not have the specific
machine necessary to do the job. This had resulted in holes
drilled inconsistently in the material. Mr Coles believed that
Mr Mellor had not made an allowance for erection on site of
some columns which had to be carried to the 3rd floor of the
building under construction.

Mr Mellor does not agree with many of the points raised by
Mr Coles. He states that the overall responsibility for his
quotations rested with Mr Coles, a point which was supported
by Mr Bussey. In Mr Mellor’s opinion, a crane was not required
to carry the columns to the 3rd floor of the building under
construction. As for the fabrication firm chosen by him, he
believed that firm was a good firm. He does not accept that he
underquoted on jobs. In particular, he argues that Mr Coles
was in charge of the workshop and responsible for quoting
workshop hours. He believes that the pricing of material
performed by him was accurate.

I have not attempted to relate here all of the issues which
were raised by both Mr Mellor and Mr Coles with their detailed
knowledge of what happened during Mr Mellor’s employment.
I am prepared to accept that some of the issues which were of
concern to Mr Coles were mentioned to Mr Mellor. However,
it is not suggested that Mr Mellor was warned that his
employment was in jeopardy. Furthermore, it is clear from the
evidence of Mr Coles that Mr Mellor’s absences for the purpose
of soccer refereeing was an issue in Mr Coles’ mind when he
decided to dismiss Mr Mellor. It had been agreed that Mr Mellor
would be absent during working hours for the purpose of soccer
refereeing, but Mr Coles, according to his evidence, thought it
would be once a week when in fact it was twice a week and
for a longer period of time than Mr Coles had at first thought.
Yet, it is quite certain that Mr Coles never mentioned his
concern about it to Mr Mellor. Indeed, this issue was not put
in the respondent’s Notice of Answer and Counter Proposal to
the Commission and the first time it was ever put to Mr Mellor
was in these proceedings.

It was the unexpected availability of Mr Bussey to return to
his original position which triggered the dismissal of Mr Mellor.
It is quite clear on the evidence, that Mr Bussey has been a
substantial strength to the respondent in the 18 months he had
been employed prior to Mr Mellor. It was Mr Bussey who had
been responsible of the development of QA system. Indeed,
Mr Coles admits that he is not quite sure how the QA system
works. Mr Coles evidently relied substantially on Mr Bussey’s
knowledge and expertise. Mr Coles admitted that when Mr
Bussey informed him that he would be leaving, he “panicked”.
During the course of Mr Mellor’s employment, Mr Coles had
a “gut feeling” that he would have to do a lot of work to have
Mr Mellor work as the respondent would like. He believed Mr
Mellor had the wrong attitude and was struggling. Mr Coles
had concern for the financial security of the respondent. I accept
that from Mr Coles’ point of view, Mr Coles had no choice
other than to arrange for Mr Bussey to return to the Company.

That conclusion meant that he dismissed Mr Mellor. However
with the exception of the incident regarding Mr Mellor’s
attitude to the QA system, for which he apologised, I am quite
certain that Mr Mellor was unaware that his performance was
considered to be so poor that it warranted his dismissal. I find
that Mr Mellor was working at the job to the best of his ability
and I am not able on the evidence before me to conclude that
he was aware of the strength of Mr Coles’ feelings. This is
especially so in relation to Mr Mellor’s absences for soccer
refereeing because at least some absence for that reason had
been specifically agree to by Mr Coles. I regard it as quite
settled that where an employee is to be dismissed for poor
work performance the employee is to be warned of that and
given an opportunity to respond and improve (Margio v
Fremantle Arts Centre Press (1990) 70 WAIG 2559).

Mr Coles’ evidence is that Mr Mellor was employed for a 3
month probationary period. However, Mr Mellor is adamant
that there was not a 3 month probationary period. Mr Coles is
quite insistent that this was discussed between him and Mr
Mellor at the interview. Mr Mellor filled out an Application
for Employment/Personal Card (exhibit A). This is a printed
form which contains a statement—

I understand I will be regarded as a “probationary” em-
ployee for a period not exceeding four weeks or such other
period as may be agreed at time of commencement of
employment.

Mr Mellor signed the form on the 4th March. Mr Coles
initialled the form and wrote “3 months probation” on the 7th
March. The significance of the issue of a probationary period
of 3 months is that Mr Mellor ’s employment lasted
approximately 7 weeks. It was therefore within a 3 month
probationary period if there was one. On that basis, the
respondent argues that if a probationary period is merely an
extension of the hiring process, then it was not unfair to have
dismissed Mr Mellor within that period. Mr Mellor argues
that he was dismissed after a 4 week probationary period and
therefore the respondent’s argument is not available to it.

A probationary period is to provide an employee with an
opportunity to prove to the satisfaction of his employer that he
is capable of doing the job for which he has been employed: re
Alchin and South Newcastle Leagues Club Limited [1977] AR
(NSW) 236 at 238. However, I am not prepared to accept that
the dismissal of a probationary employee cannot be unfair if it
occurs within the period of probation. An employee may be
unfairly dismissed within a probationary period if the employer
does not show that he took reasonable steps to maintain an
appraisal of the employee by giving advice or warning (The
Post Office v Mughal [1977] IRLR 178; and see too Inner
London Education Authority v Lloyd [1981] IRLR 394).  I am
therefore unable to accept, even if there was a 3 month
probationary period, that Mr Mellor’s dismissal cannot be
unfair. I have already concluded that such discussion as there
was between Mr Mellor and Mr Coles was not adequate to
warn Mr Mellor that his performance was considered to be so
poor that it warranted his dismissal. That conclusion is valid
whether Mr Mellor was on a 3 month probationary period or
not.

Further, it is also quite clear that Mr Mellor was dismissed
because the respondent wanted Mr Bussey to return
immediately. There is no evidence that if Mr Bussey had not
been available to return Mr Mellor would still have been
dismissed on 2nd May, 1997. His standard of work did not,
therefore, warrant his dismissal at that time. If the standard of
Mr Mellor’s work did not warrant his dismissal at that time,
then his dismissal at that time was unfair even if he was still
on probation.

Mr Mellor does not claim reinstatement and the respondent
does not wish for Mr Mellor to return to employment. I
therefore find that reinstatement is impracticable.

The payment of compensation to Mr Mellor will take into
account a number of circumstances. He had been employed
for only a short period of time. Mr Coles’ evidence leads me
to the conclusion that his dissatisfaction with Mr Mellor’s work
would mean that Mr Mellor would not have worked for the
respondent for a long period of time. Mr Coles’ evidence of
his misgivings, his fears for the financial future of the
respondent and his concern at Mr Mellor’s attitude permit no
other conclusion. Mr Mellor did not leave secure employment
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in order to commence work with the respondent. Indeed, Mr
Coles believed him to be unemployed. Mr Mellor’s evidence
before the Commission is that, in fact, he did have a part-time
position at the time he applied for the Business Development
Manager’s position with the respondent. However, I conclude
that his part-time position was itself of short duration and of
indefinite length because Mr Mellor was looking for full-time
employment. Mr Mellor has given evidence that he bought a
second hand motor vehicle for $20,000 when he commenced
with the respondent. He was paid mileage when he used it for
work. However, it has not been established that Mr Coles
undertook to reimburse Mr Mellor for the purchase. It does
not appear that Mr Mellor involved Mr Coles in the particular
purchase. Accordingly I cannot attach great weight to this as a
factor in assessing the compensation which is fair in Mr
Mellor’s circumstances.

I conclude that Mr Mellor should be paid one month’s wages
as compensation. The parties are requested to calculate the
sum involved and advise the Commission accordingly within
7 days of this decision. An order will then issue to that effect.

Appearances: Mr A. Mellor appeared on his own behalf as
the applicant.

Mr A. Randles appeared on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Anthony Edward Mellor

and

Alfa Enterprises (WA) Pty Ltd.

No. 834 of 1997.

15 October 1997.
Supplementary

Reasons for Decision.
The decision of the Commission in this matter was that Mr
Mellor should be paid one month’s wages as compensation
for having been unfairly dismissed. The parties were requested
to calculate the sum involved and advise the Commission
accordingly. This has been done. However, a difference has
emerged between the parties in that Mr Mellor submits that
his one month’s wages should also include the 6%
superannuation contribution applicable to him in his
employment. This is opposed by the respondent.

I note that Mr Mellor, in his submission, calculates his
monthly salary separately from his superannuation
contribution. The superannuation contribution is regarded as
a benefit in excess of his monthly salary. The 6%
superannuation contribution is a part of his salary package as
is his salary. Logically therefore, the sum of money envisaged
by the words “one month’s wages” refers simply to the wages
component of Mr Mellor’s total remuneration. Further, I do
not imagine that the 6% superannuation component was paid
to Mr Mellor personally while he was employed. Rather, it is
likely to have been a sum which was paid on his behalf to a
third party for superannuation purposes. As such, it would be
inappropriate for the Commission to include an amount of
money representing that sum to be paid directly to him. An
order will issue requiring the payment forthwith to Mr Mellor
of $4,167 being his wages exclusive of a superannuation
contribution.

Appearances: Mr A. Mellor appeared on his own behalf as
the applicant.

Mr A. Randles appeared on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Anthony Edward Mellor

and

Alfa Enterprises (WA) Pty Ltd.

No. 834 of 1997.

15 October 1997.
Order.

HAVING heard Mr A.E. Mellor on his own behalf as the
applicant and Mr A. Randles on behalf of the Respondent the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby—

(1) DECLARES that Anthony Edward Mellor was un-
fairly dismissed by Alfa Enterprises (WA) Pty Ltd.

(2) ORDERS that Alfa Enterprises (WA) Pty Ltd forth-
with pay Anthony Edward Mellor $4,167.00 being
one month’s wages as compensation.

(Sgd.) A. R. BEECH,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Stuart Richards

and

Chains Engineering Pty Ltd.

No. 607 of 1997.

6 November 1997.

Reasons for Decision.
SENIOR COMMISSIONER: The Applicant is a qualified fit-
ter and turner experienced in tool making. He commenced
employment with the Respondent in or about 1988 and ulti-
mately became its manufacturing manager. In 1996 the business
was sold. The new proprietors were anxious to retain the Ap-
plicant’s services. The Applicant, with others, had not been
interested in buying the Respondent’s business. On the sale of
the business the Respondent was appointed to the position of
General Manager and at the same time he purchased a minor-
ity interest in the Respondent with monies lent to him by those
with a majority interest in the Respondent. As part of that ar-
rangement, he was to have been appointed as one of four
Directors of the Respondent, but that appears to never have
occurred. His employment as General Manager was terminated
on or about 12 November 1996, essentially because he did not
manage the business in the way in which those who had a
controlling shareholding in the company wished.

At the same time he was, however, offered employment by
the Respondent as its Sales Manager subject to the same terms
and conditions as set out in the employment agreement gov-
erning his employment as General Manager. Notably, the offer
was made on the basis that his employment would be subject
to the same probationary period of six months, commencing
from the date he accepted the offer, and that his employment
would be subject to regular reviews. The offer was conveyed
by Mr Hepburn, who was at all material times a Director of
the Respondent, and who appears to have acted as if he was
Managing Director. Mr Hepburn gave the Applicant time to
consider the offer and on or about 27 November last the Ap-
plicant agreed to be employed in that capacity pursuant to the
terms of a formal written contract between him and appar-
ently the Respondent. As time went by, Mr Hepburn became
dissatisfied with the Applicant’s ability to perform the tasks
required of him in a proper fashion. Accordingly, on or about
27 February last his employment was terminated because his
“level of compliance with instructions is unsatisfactory”. Ref-
erence was made to the Applicant having failed to provide Mr
Hepburn with details of all client complaints, as instructed by
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Mr Hepburn and, apparently by Mr Winterbourn, the Manag-
ing Director of the Respondent’s holding company Otraco
(International) Pty Ltd. Furthermore, the Applicant was said
to have wrongly reacted to the complaint, as a consequence of
which the Respondent was put to expense and temporarily, at
least, lost a valued customer.

The Applicant contends that his dismissal was either harsh,
oppressive or unfair because it came without warning, or an
opportunity to explain his position, and because the allega-
tions against him were without foundation. In particular, there
was no evidence that the instruction to report complaints from
customers was in force at the time the Applicant was said to
be in breach of the instruction. Even if the instruction was in
force, the breach was only an isolated act consisting essen-
tially of an error of judgement which gave rise to no real loss
to the Respondent. In any event, the Applicant says he could
not be criticised for failing to comply with directions from Mr
Hepburn, since Mr Hepburn had no status, other than as a co-
director. The Applicant argues that he was only obliged to take
instruction from the Board, a quorum of which was four, one
of whom was to be, but never in fact was, the Applicant. In
addition, the Applicant argues that from the outset he was
harshly treated by the Respondent. He was promised a direc-
torship of the Respondent and given an undertaking that he
would be employed on terms no less favourable than he en-
joyed before the sale of the business to the new owners.

The Applicant does not seek reinstatement. Shortly after his
dismissal from his employment with the Respondent, he took
up employment with one of the Respondent’s competitors, a
matter which is the subject of litigation in another jurisdic-
tion. Accordingly, the Applicant seeks compensation for the
alleged unfair dismissal. He not only seeks to be compensated
for the economic loss said to have resulted from the dismissal,
but also seeks compensation for the distress he is said to have
suffered as a consequence of the manner of the dismissal and
the pursuit of him by Mr Hepburn after the dismissal. In addi-
tion, he seeks payment of benefits alleged to have been denied
to him under his contract of employment, although no such
claim was notified in the Notice of Application. Essentially,
the Applicant seeks to recover remuneration from the Respond-
ent on the basis that he had a contract of employment for a
finite term, namely for two years, expiring on 26 November
1998. Alternatively, the Applicant seeks reimbursement for
the equivalent of two weeks’ pay, being the balance due to
him under his contract of employment in respect of notice of
termination or pay in lieu.

The Respondent disputes the claim in every respect. It de-
nies that the Applicant was dismissed unfairly. In general, the
Respondent asserts that he either found difficulty in accept-
ing, or refused to accept, the culture which the new owners
brought to the Respondent. It asserts that when he was offered
employment as Sales Manager, he was informed that his atti-
tude to the requirements imposed by the Respondent’s new
owners would have to change. Despite this, his attitude did
not change. He did not adhere to the newly introduced stock
control measures or pricing policies, but instead acted as if
there had been no change from the previous regime. In addi-
tion, he did not, as required, report customer complaints to Mr
Hepburn. This resulted in the Respondent incurring expense
and, for some time, loss of an important customer. Because he
proved incapable of meeting the Respondent’s requirements,
his employment was terminated. Mr Hepburn testified that at
no time did the Applicant challenge his authority to impose
demands of this nature on the Applicant. It was accepted
throughout his period of employment that he was, in effect,
the Respondent’s Managing Director, although it is only fair
to say that the Applicant resented his interference into the day
to day affairs of the Respondent’s operations, which the Ap-
plicant saw as his responsibility. The Respondent says that the
Applicant was employed on a probationary basis at the time
of his dismissal. His contract of employment enabled his em-
ployment to be terminated on one week’s notice or pay in lieu.
In fact, the Applicant was given two weeks’ pay in lieu of
notice.

As so often happens in matters of this nature, there is a
marked conflict in the evidence adduced by and on behalf of
the parties. As a general proposition, I was impressed by the
demeanour of the Applicant. He impressed me as having an
honest belief in what he said occurred, but having heard and

observed Mr Hepburn, I am not sure that his evidence is the
most reliable. Indeed, the more I heard from Mr Hepburn, the
more convinced I became that what he said was the most ac-
curate. In some significant respects, what Mr Hepburn says is
supported by the Applicant. In particular, the Applicant agreed
that when he was offered the position as Sales Manager, he
was told by Mr Hepburn that he would have to change his
attitude and, in essence, comply with the policies imposed by
Mr Hepburn. I accept the evidence of both Mr Hepburn and
Mr Chell, who worked closely with the Applicant, both when
the Applicant was General Manager and after he became Sales
Manager, that his attitude towards the new regime and the
changes introduced by Mr Hepburn was less than construc-
tive. Indeed, I accept the evidence of Mr Chell that, once
appointed as Sales Manager, the Applicant appeared to be op-
posed to almost everything the Respondent sought to have
introduced by way of change to the operating systems. I ac-
cept Mr Hepburn’s evidence that from time to time he discussed
his concerns with the Applicant following his appointment as
Sales Manager. Correspondence tendered in these proceed-
ings from Mr Hepburn suggests that he had a history of
discussing his concerns with the Applicant when he was Gen-
eral Manager and that is acknowledged as a fact by the
Applicant. I have difficulty in accepting that Mr Hepburn
ceased that course of action simply because the Applicant was
appointed Sales Manager. Mr Hepburn impressed me as being
a person concerned with detail and as a person who would not
stand back and allow the detail not to be followed, unlike the
Applicant who was more concerned with outcomes rather than
with processes. Indeed, that difference appears to have led to
the problems between the two. As Mr Hepburn put it, their
management styles were totally different.

In summary, I accept and find that the Applicant did little to
implement the policies and procedures established by Mr
Hepburn. Indeed, I find that at times he acted in contravention
of most of the policies and procedures, for example, his fail-
ure to adhere to the procedures regulating stock control; the
policies with respect to pricing of stock; and the requirement
to report customer complaints. He appears to have taken the
view that the policies and procedures were inconsistent with
the well-being of the company and adopted the attitude that he
would do what he thought best, irrespective of the wishes of
Mr Hepburn.

In my view, it is now too late, at least for the purposes of
these proceedings, for the Applicant to be heard to say that Mr
Hepburn had no authority to give him any such instructions,
even if that was the case. The plain fact of the matter is that
the Applicant acted as if he accepted that Mr Hepburn had
authority to act on behalf of the Respondent and could offer
him the new position of Sales Manager. The Applicant, and
his solicitors, negotiated the terms of his contract for employ-
ment with Mr Hepburn. Furthermore, thereafter he sat down
with Mr Hepburn and settled, or at least attempted to settle,
the terms of his duty statement. Furthermore, I accept the evi-
dence of Mr Hepburn that at no time did the Applicant challenge
his authority in this respect although, as previously observed,
the Applicant questioned whether he should have interfered to
the extent that he did. Moreover, I accept the evidence of Mr
Winterbourn, the Managing Director of the Respondent’s hold-
ing company, that at the time the Applicant was employed as
General Manager of the Respondent, he was informed that he
would be answerable to Mr Hepburn. Thus, well before he
took up employment as the Sales Manager, he knew what was
expected of him in this respect and, indeed, appears to have
acted on that premise.

It is incumbent upon the Respondent to establish that it had
a valid reason to terminate the Applicant’s employment con-
nected with the Applicant’s capacity or conduct, or based on
the Respondent’s operational requirements. In this context,
there was considerable debate during the course of these pro-
ceedings as to whether the Applicant was lawfully dismissed.
As I understand it, the Applicant’s contention is that, although
the contract of employment made provision for a probation-
ary period, it was drafted in a way which excluded the
probationary period so that the Applicant was employed for a
finite term of two years commencing on and from 27 Novem-
ber last. If the employment was capable of being terminated
before then, it could only be done by giving four weeks’ prior
notice.
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What the Act requires in this respect is that there be a valid
reason for the dismissal, not that there be a valid dismissal. A
valid reason for these purposes is one which is sound, defin-
able or well-founded (see: Selvachandran v. Peteron Plastics
Pty Ltd (1996) 62 IR 371, 373; and see too: Gilmore v. Cecil
Bros, FDR Pty Ltd & Anor (1996) 76 WAIG 4434, 4445). There
can be a dismissal even though the method by which it was
effected was unlawful. It is trite to say that a dismissal for
these purposes includes dismissal, both lawful and unlawful
(see: Metropolitan (Perth) Passenger Transport Trust v.
Gersdorf (1981) 61 WAIG 611, 616). Furthermore, it is trite to
say that in cases of this nature, the Commission is not con-
cerned with the lawfulness or otherwise of a dismissal, but
with its overall fairness. In some circumstances, a dismissal
which is unlawful can nonetheless be fair in an industrial sense
(see: Byrne v. Australian Airlines Ltd (1995) 61 IR 32; Frew v.
Australian Airlines Ltd (1995) 61 IR 32; and see too: Shire of
Esperance v. Mouritz (1991) 71 WAIG 891).

I am satisfied, on balance, that the Respondent did indeed
have a valid reason for terminating the Applicant’s employ-
ment. In my assessment, there was ample justification
connected with the Applicant’s capacity or conduct as Sales
Manager for the Respondent to terminate his employment. As
previously indicated, I do not accept the Applicant’s conten-
tion that he did not have an attitudinal problem and that he did
not fail, or failed to an insignificant degree, to comply with
the Respondent’s policies and procedures. As I find, he proved
unable to perform the tasks of a sales manager in a way in
which the Respondent wanted and, in my view, reasonably
wanted. It is perhaps not surprising that the Applicant fell short
in this respect because he was, as he said, primarily a trades-
man whose recent working life had concentrated on ensuring
that the manufacturing process was properly carried out.

It remains then to consider whether the dismissal was either
harsh, oppressive or unfair. The onus is on the Applicant to
establish, on the balance of probabilities, that that was the case.
On balance, I am not so satisfied. The Applicant was, as I find,
employed on a probationary basis. Moreover, before taking
up his appointment, as I find, he was told by Mr Hepburn
what was expected of him. Furthermore, as I find and as pre-
viously mentioned, he did not meet those expectations. It may
be, as counsel for the Applicant suggests, that the incidents of
which the Respondent complains were isolated and it may be,
as counsel suggests, that, at least in part, they involve nothing
more than an error of judgement on the part of the Applicant.
However, what the incidents, in my view, serve to show is that
the Applicant was either incapable or unwilling to perform the
role of a sales manager in the way in which the Respondent
required it to be performed as, in essence, was the import of
the Respondent’s case against the Applicant.

It is trite to say that these provisions of the Act have to be
applied in a way which is consistent with commonsense and
that, amongst other things, requires the Commission to con-
sider the practical realities of the situation (see: Gibson v.
Bosmac Pty Limited (1995) 60 IR 1, 7; Selvachandran v.
Peteron Plastics Pty Ltd (supra); and see too: Gilmore v. Cecil
Bros, FDR Pty Ltd & Anor (supra)). The Act is not to be inter-
preted simply from the employee’s point of view (see: Sangwin
v. Imogen Pty Ltd t/a Carleton Custom Upholstery (1996) 40
AILR 3-388). The Applicant had been given an opportunity
for a period of approximately three months to show that he
would fit into the Respondent’s new culture as Sales Man-
ager. On the evidence, which I find to be the most credible,
that simply did not happen. As previously mentioned, that may
have been difficult for the Applicant to do, given his back-
ground, but it flies in the face of commonsense and practical
realities to expect the situation to continue. That is particu-
larly so because, as the Applicant admitted in the course of the
proceedings, he was not happy with the management style of
the Respondent and seemingly the Respondent was not happy
with his performance.

As I find, his contract of employment allowed for it to be
terminated by the Respondent giving one week’s notice. The
Applicant was not given that notice, but, instead, was in fact
paid two weeks’ pay in lieu of notice. Although the procedure
adopted by the Respondent to terminate the Applicant’s em-
ployment was thus not strictly in accordance with the terms of
his contract and in other respects might be said to be less than
ideal, I do not accept, taking all factors into consideration,

that the Applicant was unfairly dismissed. The manner of dis-
missal is but one factor to consider (see: Shire of Esperance v.
Mouritz (supra)). The failure to give notice of termination was,
in the circumstances, a technical breach which, as the events
transpired, did not result in any loss to the Applicant. Simi-
larly, to suggest that he was dismissed without warning or
without any opportunity to make good his deficiencies, is a
gross oversimplification of the position. At the outset of his
employment, he was warned that his attitude would have to
change and that he was being put on trial for a period of six
months. This was despite the fact that he had already been in
the Respondent’s employ for a time, albeit in a different posi-
tion. He accepted the employment on that basis and after being
given every opportunity to consider the implications of doing
so. In any event, the law in this regard does not expect em-
ployers to give their managers the same opportunity to improve
to the same extent as is often expected of subordinates. If the
sales manager is unable or unwilling to meet the Respondent’s
standards and comply with its procedures, particularly with
respect to stock control and pricing policies, it is difficult to
see how others could be expected to do so, or how the Re-
spondent’s business could operate satisfactorily. In all the
circumstances, it is difficult to see how the Applicant could be
said not to have received a “fair go all round”. For all these
reasons, I am far from satisfied that the dismissal was unfair,
even if, which is the case, it was unlawful. The fact that some
time after the dismissal was effected, Mr Hepburn appears to
have taken it upon himself to enquire into the Applicant’s sub-
sequent movements, cannot in my view render the dismissal
unfair.

Much was made by counsel for the Applicant of the fact that
the Applicant was promised, but not given, a directorship and
apparently given an undertaking that he would not be employed
on conditions less favourable than those he enjoyed before the
sale of the business to the current owners. All that might be so,
but the fact remains that, despite those failings, the Applicant
agreed to accept employment as Sales Manager on the terms
offered. Furthermore, he did so only after receiving profes-
sional advice. He ought not now be heard to say that he should
not have been employed on those terms. In any event, the
Commission is not concerned with the unfairness or other-
wise of the terms of his contract, but only with the nature of
his dismissal, and then only with his dismissal as Sales Man-
ager. It is now too late for him to complain in this jurisdiction
about his treatment as General Manager.

It remains to consider whether the Applicant’s claim that he
was denied outstanding contractual benefits is valid. As previ-
ously indicated, the Applicant’s employment was governed
by a detailed written agreement. The agreement appears to be
in a form designed for universal application and adapted for
particular individuals by the use of an itemised Schedule. It
must be conceded that in places the agreement is badly drafted
and the items of the Schedule are not in every case accurately
incorporated into the document. Nonetheless, I consider it to
be capable of being given a meaning which is sensible with-
out taking any unwarranted licence.

The Applicant’s argument that he was employed for a finite
period of two years from 27 November 1996 is inconsistent
with the agreement when considered in its entirety, as well as
being inconsistent with the facts, as both the Applicant and the
Respondent understood them to be. The Applicant relies on
the provisions of Clause 3.1 which provide—

“3.1 If the Proprietor does not terminate the appointment
of the Employee—

(1) during the Probationary Period in accordance
with clause 2.1; or

(2) after the review of the Employee at the expi-
ration of the Probationary Period;

then the proprietor will employ the Employee and
the Employee will serve the Proprietor in the posi-
tion specified in Item 6 for the period specified in
Item 8 of the Schedule (“the Term”) commencing
from the date specified in Item 9 of the Schedule
(“the Date of Commencement”).”

The Term set out in Item 8 is “Two Years” and the Date of
Commencement in Item 9 is “27th November, 1996”. From
this the Applicant argues that he has a contractual right to
employment for two years. Furthermore, the Applicant argues
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that the provision in the agreement determining the probation
period as being “up to six months” is void for uncertainty. On
my reading of the agreement, neither proposition is valid.

Clause 3.1 clearly provides that “(i)f” the Respondent does
not terminate his appointment during the probationary period
or after a review at the expiration of a probationary period,
“then” and only then will the Respondent employ the Appli-
cant for the period specified in the agreement, namely two
years. The Applicant’s employment was, as I find, lawfully
terminated within the probationary period and hence the ques-
tion of further employment for a period of two years or, indeed,
any other period, does not arise. Only by ignoring the opening
provisions of Clause 3.1 and the provisions of Clause 2, which
provide for probationary employment, can the agreement be
interpreted in the way in which the Applicant contends. Ac-
cepting, for these purposes, that there is no error in the
agreement, it would be more consistent with the document as
a whole to interpret it as providing that, if and when the provi-
sions of Clause 3.1 come into effect, the term of employment
will be deemed to have begun on 27 November 1996, as if it
were one single period of employment inclusive of the proba-
tionary period.

The definition of the probationary period is capable of being
given effect by applying what it says. That is, the Applicant is
to be employed on probation for a period of up to six months,
unless determined earlier by the Respondent. As the agree-
ment provides, it can be determined at any time prior to six
months in accordance with Clause 7.1. If that does not occur
upon the expiration of six months, the Respondent is obliged
to review the Applicant’s employment and if his employment
is not then terminated, he will be employed for the term men-
tioned in the agreement.

In any event, in the exercise of its jurisdiction, the Commis-
sion is bound to act “according to equity, good conscience,
and the substantial merits of the case without regard to techni-
calities or legal forms”. That is no less so where, as here, the
Applicant seeks to enforce what is essentially a legal right
(see: Belo Fisheries v. Froggett (1983) 63 WAIG 2394, 2396).
It is abundantly clear, on the evidence, that not only did the
Respondent offer the Applicant employment on the basis that
it was to be subject to a “probationary period of six months
commencing as and from the date you accept” the offer of
employment as Sales Manager, but the Applicant understood
and accepted that to be the case. The unchallenged evidence is
that, through his solicitors, at the time he was considering the
offer in question, he sought to have the probationary period
deleted. That was not accepted by the Respondent, but ulti-
mately accepted by the Applicant. In the circumstances, to hold
that the Applicant had an entitlement to employment for a pe-
riod of two years and as if he was not on probation would be
to rely on technicalities and disregard the equity of the case.

In Clause 2.1 of the Agreement, the Respondent undertook
to employ the Applicant for a probationary period of “up to
six months” on the terms and conditions specified in the agree-
ment. That undertaking is expressed to be subject to Clause
6.1 of the agreement. That clause however, refers to an enti-
tlement to leave. On any fair reading of the agreement, the
reference to Clause 6.1 should probably be to Clause 7.1, which
provides that the Respondent may terminate the appointment
of the Applicant “during the probationary period pursuant to
Clause 2.1 by giving one week’s notice” to the Applicant. That
this is the proper interpretation of the agreement is evident
from Clause 3.1 of the agreement. That clause expressly en-
visages that the Respondent may terminate the appointment
of the Applicant “during the probationary period in accord-
ance with Clause 2.1”.

It is common ground that the Applicant was not in fact given
that notice. However, the evidence clearly suggests that the
Applicant was given two weeks’ pay in lieu of notice. In the
circumstances, I am not convinced that the Applicant has any
further entitlement with respect to the claim for notice of ter-
mination. The other provisions of Clause 7 which provide for
termination of employment seemingly on one month’s notice,
although there appears to be obvious errors in the drafting of
these provisions, are, in my view, irrelevant. As I find, the
Applicant at the time of his dismissal was employed during
the probationary period and thus the express provisions of the
clause with respect to termination during that period apply to
the exclusion of all others.

The Applicant conceded, in my opinion correctly, that he
had no accrued contractual entitlement to payment for long
service leave. His claim in that respect was based on the lost
opportunity to accrue that entitlement and accordingly ad-
vanced as a component of compensation for his alleged unfair
dismissal. For the reasons outlined, the issue does not arise.

It follows that, in my opinion, the application should be dis-
missed.

Appearances:  Mr I.A. Morison (of counsel) on behalf of the
Applicant.

Mr A.J. Randles as agent for the Respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Stuart Richards

and

Chains Engineering Pty Ltd.

No. 607 of 1997.

6 November 1997.

Order.
HAVING heard Mr I.A. Morison (of counsel) on behalf of the
Applicant and Mr A.J. Randles as agent for the Respondent,
the Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders-

THAT the application be and is hereby dismissed.
(Sgd.) G.L. FIELDING,

[L.S.] Senior Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Kharis Smith

and

Newleaf Nominees Pty Ltd trading as Perth Mobile
Business & Service Directory.

No. 876 of 1997.

18 September 1997.

Reasons for Decision.
THE record of the progress and the proceedings in this claim
are relevant to the consideration of this matter for reasons dealt
with subsequently.

This application was filed on 14 May 1997 pursuant to sec-
tion 29 of the (WA) Industrial Relations Act, 1979. By it Kharis
Smith (“the applicant”) claims she was unfairly dismissed on
24 April 1997 and that she has been denied a week’s wages for
time worked prior to the dismissal. The employer named in
the application is “Perth Mobile Business & Service Direc-
tory” of Level 11, 251 Adelaide Terrace, Perth WA 6000. In
the schedule to the application a “Michael Sullivan” is effec-
tively identified as the principal. There is a declaration of
service. No answers to the claim were filed in the time al-
lowed under the Western Australian Industrial Relations
Commission Regulations 1985 as amended.

The claim initially was allocated by the Chief Commissioner
to Commissioner Beech on 20 May 1997. By way of letter
dated 26 May 1997 and forwarded to the parties at addresses
cited in the application, the applicant and “The Manager, Perth
Mobile Business and Service Directory, Mr M Sullivan ...”
were notified of a conciliation conference to be held on Wednes-
day 11 June 1997. A subsequent letter dated 30 May 1997,
also forwarded to the addresses for service contained in the
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application as filed, amends the conference date to 13 June
1997 “at the request of the respondent and with the agreement
of the applicant”.

On 16 June 1997 Commissioner Beech advised the Chief
Commissioner that the conciliation conference held on 13 June
1997 had been unavailing and he requested re-allocation of
the matter to another Commissioner for hearing. He also ad-
vised that the respondent (who had been represented at the
conference by a Mr M Sullivan) had been requested to file
answers to the claim and that this had been confirmed in a
letter to the parties forwarded the same day. The file copy of
this letter, dated 16 June 1997, includes the following —

•••
The Commission has requested the respondent to make,
file and serve in the Commission a Notice of Answer and
Counterproposal which states at least
•••
(ii) the gross misconduct which is alleged to have oc-

curred and which led to the dismissal of the applicant.
•••

Matter No. 876 of 1997 was re-allocated on 16 June 1997 to
the Commission as constituted. By way of letter dated 18 June
1997 to the respondent as cited, the matters raised by Com-
missioner Beech were again identified to the respondent and it
was requested to provide these particulars within 10 days of
18 June 1997. There was no response.

Prior to the application proceeding to hearing the applicant
applied to amend the citation of the respondent to “Newleaf
Nominees Pty Ltd trading as Perth Mobile Business & Serv-
ice Directory”. A declaration of service of this application to
amend was filed. Having heard the applicant on this applica-
tion, and no objection having been raised, the amendment was
allowed.

The matter proceeded to hearing on 9 July 1997. The appli-
cant represented herself at that hearing. There was no
appearance by or on behalf of the respondent. The applicant
presented her case and the matter was adjourned pending en-
quiries being made as to reasons for the non-appearance by
any person on behalf of the respondent.

At 5.10pm on that day a person identifying himself as Mr
Michael Sullivan from Newleaf Nominees Pty Ltd trading as
Perth Mobile Business and Service Directory telephoned an
officer of the Commission. He stated words to the effect that
the respondent had not received any notice of the hearing, that
the respondent was no longer operating at the address for serv-
ice as cited, that the respondent had a post office box (GPO
Box K877, Perth 6001) for receiving of mail and that the re-
spondent had new telephone/facsimile facilities (No. 9497
8192). The Commission officer advised the caller that all this
should be put in writing and communicated to the Commis-
sion by facsimile. No such communication was received.
Notwithstanding, the decision was taken to relist the matter to
hear the respondent on the claim. Notices were forwarded to
each official address, the GPO box number now provided and,
further, a Commission officer gave notice of that hearing by
way of telephone to the applicant and to the number provided
by the caller of 9 July 1997 as being that of the respondent.

That further hearing proceeded on 17 July 1997. The appli-
cant continued to represent herself and the respondent now
was represented by Mr Michael Sullivan. At the outset of the
hearing Mr Sullivan, without notice, raised an objection to the
hearing proceeding on the basis that the respondent said it had
not had time to get legal representation. Not for this reason
but in consideration of the fact that lay persons often appear in
this jurisdiction and usually are accorded a reasonable degree
of latitude for possible ignorance of process and form, the de-
cision was taken to adjourn the matter again. However Mr
Sullivan was told expressly by me then that the matter would
be relisted in approximately three weeks hence, and that if the
respondent wished to be heard in this matter there would need
to be an appearance on its behalf. Further the respondent was
told it should state in writing to the Commission the answers
as requested by Commissioner Beech.

By way of letter dated 17 July 1997 and posted the same
day, it was confirmed again to the respondent by the Associate
that written answers to the claim of unfair dismissal should be
provided by the respondent to the Commission as soon as

possible with a copy to the applicant at the same time. The
respondent was also informed that if no such answers were
received within 14 days of 18 July 1997, then it was unlikely
that leave would be granted to submit any subsequent answers.
And it was reiterated that at that further hearing the respond-
ent would be expected to present its case.

The matter was relisted for hearing at 10.30am on 22 Au-
gust 1997. Notices of that hearing were forwarded on 24 July
1997 and, again as a precaution, the parties were notified of
the details of hearing by telephone that same day to the num-
bers provided either as filed or as nominated.

A letter dated 25 July 1997 bearing the insignia “Perth Mo-
bile Business and Service Directory” and with the signatory
identified as “Michael Sullivan” was received on 1 August
1997 by the Commission’s Registry. The contents (which in-
cluded the same telephone contact number as provided on 9
July 1997) included the following statements —

•••
Kharis Louise Smith was employed by the “Perth Mobile
Business and Service Directory” between 17th February
1997 and the 24th April 1997 as a sales representative.
Kharis Louise Smith was dismissed from her employ-
ment on the 24th April 1997 for gross misconduct
consisted of continuous dishonesty through out her term
of employment; from failure to arrive for work at the cor-
rect time, stealing, lying and obscene language. After
several warnings it became apparent that Kharis Louise
Smith had no intention of addressing her conduct and it
became necessary to dismiss her without notice.
•••

As there was no sign of service of this document on the
applicant the Associate was directed by me to forward a copy
to her. By way of letter dated 11 August 1997 and forwarded
the same day, the respondent was directed to provide no later
than five days prior to the hearing listed on 22 August 1997
further and better particulars of these allegations against the
applicant and also of any warnings said to have been given to
the applicant. No such particulars were received by the Com-
mission within the time allowed or at all; and there was no
other response to the direction.

When the hearing resumed on 22 August 1997 the applicant
continued to represent herself. Again there was no appearance
by or on behalf of the respondent.

Having reviewed this record I have come to the following
conclusions. It is clear from the fact of representation of the
respondent at the conference before Commissioner Beech that
it was aware of the claim. There is no adequate explanation
for the failure of the respondent to act on the requirements
identified by Commissioner Beech as confirmed in writing to
the respondent subsequently. There is an implied responsibil-
ity for any party to proceedings to notify of a change of address
for service. The respondent failed in this respect. When there
was a notification it was only by telephone and without the
request for proper confirmation in writing getting any response.
Notwithstanding all this and the fact, (still) of no answers, the
respondent was accommodated by another date of hearing
being set to enable it to be heard only to be aborted after the
respondent, without due courtesy to the Commission or the
other party, raised lack of opportunity to get legal representa-
tion as reason. In the circumstances of the conclusion as to the
respondent’s knowledge of the claim for some time, I regarded
the reason as quite fatuous. Nonetheless, the respondent was
accorded another date of hearing to enable it to put its case
with the clear warning that it was expected to proceed at that
time. The fact of no appearance then and no proper notifica-
tion to the Commission of any reason let alone a good reason
is not tolerable. Clearly, any further entertainment of this sort
of abuse of process would have been grossly unfair to the ap-
plicant’s right to reasonably pursue her claim to finality. For
this reason the hearing proceeded.

These conclusions as to the respondent’s conduct do not
decide the claim of course. The applicant must still discharge
the onus of establishing that she was unfairly dismissed.

The applicant’s evidence as to a contract of employment with
the respondent can be summarised as follows. In February 1997
she saw an advertisement for a job with the respondent. She
was then employed in a secretarial position on a salary of
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$25,000.00 and was looking for a position with more scope
for advancement. She applied for the position with the respond-
ent and was interviewed by a Mr Michael Sullivan who
identified himself as the principal of the business. The appli-
cant was successful and was appointed to the position of
manager of customer services/sales representations on a sal-
ary of $25,000.00 per annum. The applicant says there were
also other benefits such as a car allowance and reimbursement
for use of the applicant’s mobile phone in the course of work
and the cost of car parking. The employment commenced on
17 February 1997. The applicant’s duties included working
with other employees to generate advertising in a directory of
mobile services and businesses which the respondent intended
to produce. The sales representatives were to endeavour to
secure bookings for paid advertising in the prospective direc-
tory. The employment was ended on 24 April 1997 with her
instant dismissal.

I accept the evidence and am satisfied there was a contract
of employment between the applicant and the respondent and
that she was in fact dismissed summarily.

Before turning to the evidence as to that dismissal and the
claim that it was unfair some reference to the belated allega-
tions of serious misconduct raised against the applicant in the
letter dated 25 July 1997 to the Commission is warranted. The
onus of proving an allegation of misconduct justifying sum-
mary dismissal lies with that employer. In the circumstances
of the failure of the respondent to appear in the proceedings or
even further particularise the allegations as directed, the ap-
plicant effectively had no case to answer. But she sought and
was granted an opportunity to bring evidence as to her charac-
ter and to her work record. This included documentary evidence
of testimonials from former employers, and an armed services
security clearance status form. There is also the witness evi-
dence of not only the applicant but also that of Ms Elaine
Griffin. It is the latter’s evidence that she was employed by
the respondent from 1 April 1997 to 24 April 1997 when she
resigned.

Put shortly all this evidence supports the applicant’s conten-
tion that she has a record of being a diligent employee in other
positions and, in the employ of the respondent to this claim,
was committed, punctual, hard working, effective and prop-
erly carried out her duties without exception.

I turn now to the evidence of the dismissal and the claim
that it was unfair. The applicant says that shortly after she and
other employees began their employment with the respondent
they became concerned that claims being made by the respond-
ent’s principal, Mr Michael Sullivan, about his family
connections, property ownership, share holdings and personal
connections were untrue. It is her evidence that these led to
staff worries about the viability of the directory project. The
applicant says that eventually there was a confrontation be-
tween Mr Sullivan and employees on Tuesday 15 April 1997
about these claims and unpaid car allowances. She says that
Mr Sullivan became angry at this time and relations between
him and staff, including the applicant became strained. The
applicant says that on Thursday 24 April in the following week
she approached Mr Sullivan again about payments of benefits
which had not been received. She was then summarily dis-
missed by him. She says that at the time of her instant dismissal
she was owed a week’s wages for time worked. This was paid
subsequently. No payment in lieu of notice was made.

I accept the evidence of the applicant as to these events. I
also accept that the applicant’s evidence, which was supported
by that of Ms Griffin, that her work had never been criticised
by the respondent at all and that the applicant had no warning
that her employment was at risk or that the respondent was not
satisfied with her work performance.

Having regard for the evidence I have concluded that the
applicant was harshly, oppressively and unfairly dismissed.

Reinstatement of the contract of employment is quite im-
practicable. The remedy to apply is compensation. There is
evidence of unemployment, loss and costs. The applicant gave
evidence that she was unemployed from the time of dismissal
to 7 July 1997 when she commenced part time work earning
$12,000 per annum. She said that as a result of the dishonour-
ing of cheques paid to her by the respondent, costs had been
incurred. Evidence of this was produced. I note that the appli-
cant produced two signed statements, one involving payment

for car parking and the other was by Ms Griffin who subse-
quently gave evidence on it. I have concluded that the order
which issues should include payment of salary equivalent to
eight weeks’ employment plus a further sum in compensation
for costs and loss of other benefits for a total of $4,000.00.

Minutes will now issue.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Kharis Smith

and

Newleaf Nominees Pty Ltd trading as Perth Mobile
Business & Service Directory.

No. 876 of 1997.

23 September 1997.

Order.
HAVING heard Ms K Smith on her own behalf and there be-
ing no appearance by or on behalf of the respondent, now
therefore, I the undersigned, pursuant to the powers conferred
under the Industrial Relations Act, 1979 do hereby declare
and order —

1. THAT the dismissal of Kharis Smith by Newleaf
Nominees Pty Ltd trading as Perth Mobile Business
& Service Directory on 24 April 1997 was harsh,
oppressive and unfair.

2. THAT Newleaf Nominees Pty Ltd trading as Perth
Mobile Business & Service Directory pay to Kharis
Smith of 10 Shortridge Way, Quinns Rock WA 6030
a sum equivalent to eight weeks’ salary calculated at
the rate of $25,000.00 gross per annum plus
$4,000.00 gross within 14 days of the 18th day of
September 1997.

(Sgd.) S.A. CAWLEY,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Tanya Strk

and

Newleaf Nominees Pty Ltd T/A Perth Mobile Business and
Service Directory and Sultan Graphic Design.

No. 1166 of 1997.

COMMISSIONER R.N. GEORGE.

14 October, 1997.

Reasons for Decision.
THE COMMISSIONER: This matter comes before the
Commission by way of an application pursuant to Section 29
(1)(b)(ii) of the Industrial Relations Act, 1979 as amended.
By it the Applicant, Ms Tanya Strk, claims that she has not
been allowed by her employer a benefit, not being a benefit
under an award or order, to which she is entitled under her
contract of service. The benefit claimed is salary in the amount
of $1,334.50 said by the Applicant to be owing as a consequence
of her employment with the Respondent in the period 3
February, 1997 to 6 June, 1997. Other benefits claimed by the
Application as filed relating to notice and annual leave were
not pursued in these proceedings. No Notice of Answer and
Counter Proposal was filed on behalf of the Respondent.

The application was listed for a conference before the
Commission on Friday 12 September, 1997. There was no
attendance at that conference on behalf of the Respondent so
the matter was set down for hearing and determination on 6
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October, 1997. The notice of hearing was forwarded to the
Respondent at its business address and to the private address
of Mr M Sullivan who is understood to be a Director of the
Respondent Company. On the day of the hearing there was
again no appearance by or on behalf of the Respondent. Despite
this it was decided by the Commission that in the light of the
previous failure of the Respondent to appear and in the absence
of any advice concerning the reason for non attendance, the
hearing should proceed.

The Applicant gave sworn evidence in relation to her claim
and there was nothing in her demeanour or what was said that
would cause me to disbelieve her. In that context, the facts as
I find them to be are as follows.

The Applicant commenced work with the Respondent on 3
February, 1997 as a graphic designer on the basis of a verbal
contract of service which was largely unspecified in its terms.
According to the Applicant a level of salary was agreed which
was said at the time by Mr Sullivan for the Respondent to be
in excess of “the award”. On enquiry with the Wageline service
of the Department of Productivity and Labour Relations
subsequent to her termination, the Applicant was informed that
her employment was not covered by any State award but that
it might be subject to a federal award understood to be the
Graphic Arts Award, 1977. A check of that award, however,
reveals that the Respondent to these proceedings is not a named
party.

The Applicant’s duties included designing advertisements
for the Respondent’s directory service, business cards and
stationery. Normal hours of work were between 8.30am and
5.00pm with one hour for lunch. It was the Applicant’s
evidence, however, that due to the amount of work on hand
she would often work during the lunch break or after 5.00pm
and sometimes on weekends. The Applicant used some of her
own materials in the performance of her work, but otherwise
they were provided by the Respondent. The Applicant worked
in an office provided by the Respondent and under the
Respondent’s control. The Applicant was unaware of whether
or not superannuation payments were made on her behalf but
taxation was deducted from monies due to her as evidenced
by Exhibit 1. She was required to attend work on a regular
basis between the hours of 8.00am and 5.00pm Monday to
Friday.

From the above I am satisfied that the relationship between
the Respondent and the Applicant was one of employer/
employee and that the benefit claimed does not arise from an
Award or Order of the Commission. The claim is therefore
validly before the Commission pursuant to Section 29(1)(b)(ii)
of the Industrial Relations Act, 1979.

The Applicant received no pay slips detailing her salary
payments but she signed a wages book each week for a nett
amount of $395 and some cents. The Applicant could not say
exactly what the amount was and she had no personal records
of the payments received. At some point in her employment
the Respondent told the Applicant that he was not in a position
to continue paying her the full amount of the salary agreed on
appointment. From that time she was paid varying amounts in
the vicinity of $100 to $200 on the basis that once the financial
position of the Respondent improved, the shortfall would be
made up. The Applicant continued to sign the wages book for
the amounts received but all entries and signatures from that
time were in pencil at the Respondent’s request.

On 6 June, 1997 the Applicant and other employees of the
Respondent were told that due to the circumstances of the
business at that time they should not attend for work the
following week. As a consequence of this the Applicant decided
that she could no longer work for the Respondent and verbally
advised of her resignation. On or about 6 June, 1997 the
Applicant also spoke with a person at the office whom she
knew as Debbie Day, the de facto partner of Mr Sullivan, and
requested a copy of the time and wages records. Those records
were not provided and the Applicant was told by Ms Day that
she did not know where the time and wages book was. In light
of this the Applicant telephoned Mr Sullivan and raised with
him the question of her outstanding wages. The Applicant was
at first told that the amount owing was about $900 but during
a second telephone conversation Mr Sullivan confirmed that
the amount owing was in fact $1334.50. As a gross amount
this figure is consistent with the nett amount estimated by the

Applicant to be owing by calculating the amount she should
have been paid for the period 3 February, 1997 to 6 June, 1997
at $395 per week (nett of tax) and deducting from that the
amount actually paid as recorded in the Group Certificate issued
to her by the Respondent (Exhibit 1). When that calculation is
done, the following result emerges—

Salary 3/2 to 6/6/97 (18 weeks at $395 nett) $7,110.00
Nett payment received as per Group Certificate

Gross $7,275.00
Less tax $1,366.30 $5908.70

Salary owing (nett of tax) $1,201.13
=======

On the basis of the only available evidence, I am satisfied
that the Applicant has, as claimed, been denied a benefit due
to her under her contract of employment by way of salary in
the sum of $1,334.50 gross. That was said by the Applicant
under oath to be the amount confirmed to her by Mr Sullivan
for the Respondent as being the amount owing. I would
therefore determine the application by an Order that the
Respondent pay to the Applicant an amount of $1,334.50 gross
within 14 days of the date on which the Order in these
proceedings issues.

Appearances: The Applicant appeared on her own behalf
No appearance on behalf of the Respondent

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Tanya Strk

and

Newleaf Nominees Pty Ltd T/A Perth Mobile Business and
Service Directory and Sultan Graphic Design.

No. 1166 of 1997.

COMMISSIONER R.N. GEORGE.

21 October, 1997.

Order.
HAVING heard the Applicant on her own behalf and there
being no appearance on behalf of the Respondent, the
Commission pursuant to the powers conferred in it under the
Industrial Relations Act, 1979, as amended, hereby orders—

THAT the Respondent herein pay to the Applicant within
14 days of the date of this Order the sum of $1,334.50
gross as and by way of a benefit denied the Applicant
under her contract of employment with the Respondent.

(Sgd.) R.N. GEORGE,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

S. van Fondern

and

Rangeville Pty Ltd t/a Uny-Con.

No. 780 of 1996.

COMMISSIONER R.N. GEORGE.

29 August 1997.

Reasons for Decision.
THE COMMISSIONER: This matter is before the Commis-
sion pursuant to S.29(1)(b)(ii) of the Industrial Relations Act
1979, as amended. The Application as filed claims unpaid ben-
efits, not being benefits to which the Applicant is entitled under
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an Award or Order of the Commission, identified in the fol-
lowing terms.

Salary—$9,275.00
Superannuation—$3,612.00
Petty Cash advances—$381.00
When the matter came on for hearing before the Commis-

sion the benefits claimed were amended by leave to the
following.

Salary—$17,765.22
Superannuation—$3,350.00
Termination Pay—$1,698.00
The claim identified as petty cash advances amounting to

$381.00 was withdrawn.
The claim in respect of salary was further amended in the

course of proceedings to a claim for $17,047.06. This was
calculated by taking the total of the amounts listed in the “Tax
Gross” column of a salary summary sheet (Exhibit 3) and de-
ducting from it the actual payments received by the Applicant
as recorded in the “Debit” column at the fourth and sixth pages,
as amended, of Exhibit 4. The “Tax Gross” amount is arrived
at by deducting from the gross salary a salary sacrifice com-
ponent which is listed on the summary sheet at Exhibit 3 under
the heading “Super”.

periods which fall within the period said in a Statutory Dec-
laration submitted to the Commission and marked Exhibit 1
to have been a period during which no premiums were paid.
According to the Statutory Declaration no payments had been
made for superannuation in the period 1 April 1995 to 1 Octo-
ber 1995. This was because, on the Applicant’s evidence, she
had agreed to defer payments for superannuation for that pe-
riod. This was not challenged by the Respondent in cross
examination or in his own submissions. The only reference by
the Respondent to the claim as to superannuation is recorded
at page 12 of the transcript where he said—

“I was aware of the superannuation factor and the sal-
ary sacrifice. Mrs Van Fondern was the one who informed
me that she was suspending the superannuation payments.
She managed the fund herself. I had no input into it. She
controlled all the paperwork and she was the one who
voluntarily suspended the payments.”
[Transcript p.12]

The claim for termination pay is based upon annual leave of
13 days said not to have been taken at the date of termination
and is calculated by reference to the gross salary of the Appli-
cant, less the amount identified as being applicable to salary
sacrifice.

The only oral evidence before the Commission in these pro-
ceedings is that given by the Applicant from the witness box
under oath and that given by the Respondent from the bar ta-
ble. The Respondent chose to give his evidence in that way
after being given the opportunity to consider the alternative of
giving evidence under oath and after being made aware of the
difference in weight that may be attributed to the evidence in
each case. This, combined with the opportunity of observing
the Applicant and the Respondent in the course of proceed-
ings and conflict which exists in some areas between the
submissions of the Respondent and the Notice of Answer and
Counter Proposal filed in response to the Application, per-
suades me that where there is a difference between the evidence
of the Applicant and the Respondent, the evidence of the Ap-
plicant is to be preferred.

The background to this matter is that the Applicant and the
Respondent entered into an employment relationship on 1 April
1995 when the Respondent took over the business trading as
Uny-Con. There was some disagreement about whether the
relationship was one of employer and employee but it is clear
on the evidence and conceded in the Notice of Answer and
Counter Proposal that such was the case. There was much made
by the Respondent of an assertion that he was influenced in
his decision to purchase Uny-Con by the representations of
the Applicant who at the time was employed in the business
by the then owner as Sales and Marketing Manager. That, how-
ever, is irrelevant to these proceedings, except as general
background information. What occurred was that the Appli-
cant mentioned to Mr Goodby, who at the time had a
relationship with Uny-Con as a computer consultant, that the

business was to be closed down or sold by 30 March 1995. In
a number of discussions which followed between the Appli-
cant and Mr Goodby, Mr Goodby decided to purchase Uny-Con
through the company Rangeville Pty Ltd and to retain Ms van
Fondern as General Manager under an arrangement by which
she undertook to accept a two year appointment at her existing
salary. Under that arrangement, she was entitled to an annual
salary of $40,800 of which $258 per fortnight was to be paid
into a superannuation fund by way of salary sacrifice. This
was not disputed by the Respondent who in fact confirmed it
by complaining that he had only agreed to the salary arrange-
ment because of the Applicant’s insistence that she would not
work on any other basis. In addition, a performance incentive
scheme was proposed in terms set out in a letter of offer dated
3 April 1995 (Exhibit 5). The letter of offer also dealt with
other matters including the duration of the appointment, du-
ties to be performed, salary, re-imbursement of motor costs,
re-imbursement of mobile phone rental and business calls, leave
entitlements and confidentiality requirements. The letter of
offer was not signed by the parties but it is recognised by the
Respondent in the Notice of Answer and Counter Proposal
and I accept that together with a special arrangement which
was to apply for a period of three months following 1 April
1995, it reflects the agreement between them. The special ar-
rangement was entered into verbally and by it the Applicant
agreed to draw only one half of her pay entitlement for three
months while the business “got on its feet”. It was also agreed
that the superannuation payments would be suspended for a
period of six months. For her part the Applicant asserts that it
was always the intention that the salary not drawn and de-
ferred superannuation payments would be made up at a later
date. The Respondent on the other hand asserts that it was
agreed that the salary not drawn in that period would be fore-
gone. In preferring the evidence of the Applicant in this respect
I note again that there is conflict between what the Respond-
ent says in his submissions where he recognises that an
arrangement was in place for three months, albeit in different
terms to that claimed by the Applicant, and what he said in his
Notice of Answer and Counter Proposal where he alleged that
an arrangement was in place for a period of six months.

As events transpired the Applicant continued to draw ap-
proximately half her salary for a period well in excess of three
months and on 29 March 1996 wrote a memorandum to the
Respondent which, insofar as it is relevant to these proceed-
ings, is in the following terms.

“John
Subsequent to our meeting of yesterday, I would like to

express some of my concerns particularly since it appears
that there is a feeling of animosity between us.

When UNY-CON started I agreed, that I would draw
only half of my salary for three months. As you will un-
derstand, after one year, I am no longer in a financial
position to draw only half of my salary and at the same
time finance cash expenses for travel cost, fuel and other
petty cash.

Whereas I understand that you have to protect your fi-
nancial interest, I am sure that you will understand that I
have to do the same. To date the salary owing to me is
$7,800 (taking into consideration $1,100.00 received from
you and Endeavour) plus petty cash expenses of approx.
$600.00.

I know that the financial situation is critical, but in fu-
ture I will need my full salary plus a cash advance to
finance fuel and other petty cash.”
........
[Exhibit 7]

In the course of her employment the Applicant was respon-
sible for maintaining the records of the company, including
pay records which were incorporated in monthly profit and
loss statements provided to the Respondent. The pay records
were extracted from the accounting system by the Respondent
and provided under cover of a letter dated 30 August 1996 to
Mr Trainer who was acting for the Applicant in the matter (see
Exhibit 4). The information contained in Exhibit 4, with the
exception of salary and superannuation payments made to and
on behalf of the Applicant, is consolidated in a summary also
provided to Mr Trainer by the Respondent under cover of a
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second letter also dated 30 August 1996 (Exhibit 3). The sum-
mary includes details of taxation calculated by reference to
the annual salary of $40,800, less the amount of salary sacri-
fice. It is not clear what was forwarded to the Taxation Office
by way of taxation instalments on behalf of the Applicant,
although it would seem that the amounts recorded on the sum-
mary sheet may have been paid up until the last quarter of
1995 (see Transcript p.49/50). Certainly, payments were made
to the Taxation Office for the period 3 April 1995 to 30 June
1995 as confirmed by the Applicant’s group certificate for that
time (Exhibit 6). It is also clear from the evidence that the
amounts transmitted were calculated as though the full salary
of $40,800 per annum, less the salary sacrifice, was being paid.

The amounts recorded in the extracts of pay records (Ex-
hibit 4) and summary sheet (Exhibit 3) were not disputed by
the Respondent. Further, the Respondent did not take issue
with the claim in respect of superannuation or annual leave in
either cross examination or in his submissions from the bar
table. It was noted, however, in the letter from the Respondent
to Mr Trainer dated 30 August 1996, to which was attached
the summary of pay details, (Exhibit 3) that no records had
been maintained in respect of time worked or leave taken. The
essence of the Respondent’s argument was that there was an
agreement between the parties that the Applicant would only
receive half the designated salary for a period of three months
and that it was his belief that the entitlement to the salary of
$40,800 per annum would be dependent upon “company per-
formance” (Transcript p.65) and the capacity of the business
to “pay for itself”. (Transcript p.67). The Respondent sought
to draw support for his position in this regard by reference to
the following wording in the letter of offer relating to salary.

“$40,800 per annum, payable fortnightly in arrears. Your
salary will be reviewed with effect from July 1996 and
will be dependent upon Company performance.”
[Exhibit 5]

According to the Respondent that provision should be read
as if there was a full stop after July 1996 so that it becomes
clear that the words “and will be dependent upon company
performance” apply to both the payment of the salary speci-
fied as well as the review. If that was the intention of the parties
it would seem to me to be so unusual that its expression in the
letter of offer would have been in more precise terms. It was
said by the Respondent that the letter of offer was in effect a
“draft” (transcript p.65) and had been constructed primarily
for the purpose of developing an incentive bonus scheme. If
that was the case it supports the Applicant’s contention that it
otherwise reflected the salary and conditions which had been
agreed.

The Applicant’s evidence was not broken down under cross
examination and nothing was said by the Respondent in sub-
missions from the bar table that persuades me that the contract
of employment was other than as described by the Applicant.

The credibility of the Applicant was tested by questions from
the Commission in relation to the discrepancies between the
amounts claimed in her memorandum to the Respondent (Ex-
hibit 7), the Application as filed in the Commission, and the
amended claim. The discrepancies were, however, satisfacto-
rily explained and arise out of the fact that the memorandum
only took into account—

• the position as at 19 March 1996, whereas the Ap-
plication took into account the position as at the date
the Application was prepared for filing; and

• the fact that the amounts referred to in the memoran-
dum and application as filed were calculated by
reference to after tax figures, whereas the claim as
amended in the course of proceedings before the
Commission was calculated by reference to pre tax
figures

(See Transcript pages 51 to 63).
In the course of his submissions the Respondent raised a

number of items which he referred to as “counter claims” which
he contended should be offset against the claim. The items
referred to may be summarised as follows.

1. The cost of private telephone calls said to have been
made by the Applicant on the mobile phone supplied
by the Respondent. The amount identified was
$1626.66 calculated by taking “an arbitrary figure

from earlier accounts” and “attributing one third of
costs to private telephone calls” (Transcript p.69-70).

2. A personal loan of $600 said to be owed by the Ap-
plicant to the Respondent.

3. Three months “wages” at half pay calculated by the
Respondent to be $4527.09.

4. Fifty percent of “money earned” from the German
Embassy for translation work said by the Respond-
ent to have been undertaken by the Applicant “on
company time and using company materials” (Tran-
script p.71). This was not quantified in money terms.

With the exception of item 3. above relating a purported
agreement that the Applicant would work for the first three
months for half pay, none of the issues raised were put to the
Applicant by the Respondent in cross examination. The coun-
terclaims were not supported by any evidence or documentation
and the only matter referred to in the Notice of Answer and
Counter Proposal filed by the Respondent was an unspecified
claim in relation to the withholding of a mobile phone and
costs incurred for private calls made from that phone.

The task for the Commission in claims such as this is set out
by the Full Bench of the Commission in Perth Finishing Col-
lege Pty Ltd v Watts (69 WAIG 2307) where His Honour the
President at 2313 adopted with approval the following words
of Fielding C., as he then was, in describing a contractual en-
titlement claim in Bartlett v Indian Pacific Pty Ltd

“By its very nature that requires that the commission
ascertain what benefits are embodied in the particular con-
tract. Since a contract is a legal phenomenon its meaning
and scope can only sensibly be determined having regard
to legal concepts and particularly the laws of contract.”
[68 WAIG 2508 at 2519]

At 2315 in the Perth Finishing College Case His Honour the
President went on to say that the extent of the Commission’s
authority depended on the consideration of the provisions of
the Industrial Relations Act 1979, as a whole, including Sec-
tions 6 and 26. Thus the Commission, having decided that it
has jurisdiction, is required to act according to equity, good
conscience and the substantial merits of the case and further,
is not restricted to the specific claim. This would enable the
Commission, if need be, to make an order which takes into
account counterclaims or claims for “set off” by employers if
such claims were shown to be justified (See Olney J in Belo
Fisheries v Froggett, 63 WAIG 2394 at 2396).

In the matter now under consideration the benefits claimed
are not benefits that arise out of an award or order of the Com-
mission and the claim is validly before the Commission
pursuant to Section 29(1)(b)(ii) of the Industrial Relations Act,
1979. For the reasons set out in these Reasons for Decision it
is accepted that the benefits claimed by the Applicant arise out
of a contract of employment which is described in the un-
signed letter of offer submitted as Exhibit 5, subject to the
verbal arrangement by which the Applicant agreed to draw
only half the agreed rate of pay for three months and to defer
superannuation payments which formed part of the salary pack-
age and were payable in the form of a salary sacrifice. It is
also accepted that it was never the intention of the parties that
the payments not received would be forgone, or that the Ap-
plicant’s entitlement to salary would be dependent upon the
performance of the company as alleged by the Respondent.
The claim in relation to salary and superannuation in the form
of a salary sacrifice, subject to what follows in relation to how
the denied benefits are to be quantified, are made out. I do not,
however, find the claim in relation to annual leave made out.
That claim is not supported by any of the documentation sub-
mitted to the Commission or by any conclusive evidence from
the Applicant. According to the Respondent in his letter to Mr
Trainer dated 30 August 1996 (Exhibit 3) there were no records
kept of time worked or leave taken and that assertion was not
challenged before the Commission.

As to off sets I am not satisfied that any claim in that regard
has been made out. It is not accepted that the contract of em-
ployment contemplated that the Applicant would not be
re-imbursed the pay forgone under the verbal arrangement with
the Respondent and the other matters raised lack detail and
are unsupported by sworn evidence or documentation.
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The benefits denied are to be ascertained by reference to the
records taken from the accounting system by the Respondent
and forwarded to Mr Trainer (Exhibits 3 and 4). The difficulty
is that it is unclear from the evidence exactly how taxation
was treated after 30 June 1995. Exhibit 6 makes it clear that
taxation to that time was deducted and paid to the Australian
Taxation Office in accordance with the salary summary sub-
mitted as Exhibit 3. What happened after that is not certain
although it appears on the evidence of the Applicant that taxa-
tion continued to be deducted and may have been transmitted
to the Australian Taxation Office until the final quarter of 1995.
It would seem to me therefore that the method of calculation
proposed by Mr Trainer could lead to error. An alternative
method would be to deduct from the payments that should
have been made as shown in the “Credit” column of pages 4
and 6 of Exhibit 4 ($31241.22) the amount actually paid as
shown in the “Debit” column, as amended,of those same pages
($22708.28). This indicates an after tax balance owing of
$8532.94 but leaves the taxation position unresolved.

The position as to superannuation is somewhat clearer and
the records at pages 3 and 7 of Exhibit 4 reveal an amount
owing of $3096.00.

In all of the circumstances I do no more at this time than
make a finding that the Applicant is entitled to benefits denied
to her under her contract of employment quantified in the sum
of $11,628.94 after tax and direct the parties to clarify the
position as to taxation so that the final form of the Order to
reflect that outcome may be determined. This can be done in
writing to the Commission unless there is any dispute in which
case proceedings may have to be re-convened in order that the
parties may be heard on the matter.

Appearances:Mr K. Trainer on behalf of the Applicant.
Mr J.R. Goodby on behalf of the Respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

S. van Fondern

and

Rangeville Pty Ltd t/a Uny-Con.

No. 780 of 1996.

COMMISSIONER R.N. GEORGE.

30 October 1997.

Order.
HAVING heard Mr K. Trainer on behalf of the Applicant and
Mr J.R. Goodby on behalf of the Respondent, the Commis-
sion, pursuant to the powers conferred on it under the Industrial
Relations Act, 1979 hereby orders—

THAT the Respondent herein Rangeville Pty Ltd t/a
Uny-Con pay to the Applicant the sum of $11,628.94 nett,
(taxation having already been deducted) within 21 days
of the date hereof.

(Sgd.) R.N. GEORGE,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Robyn Walker

and

Amiritt Pty Ltd trading as The Danica Danish Bakehouse.

No. 300 of 1997.

COMMISSIONER P E SCOTT.

31 October 1997.
Reasons for Decision.

THE COMMISSIONER: By Order dated 24 September 1997,
the Full Bench remitted this matter on the basis of having found
that the Applicant was dismissed from her employment with
the Respondent. The Commission is now to consider whether
that dismissal was harsh, oppressive or unfair as alleged by
the Applicant.

The evidence before the Commission as to the circumstances
under which the employment ceased includes the normal
arrangements, procedures and layout of the bakery in which
the Applicant worked. One could hardly say that the Applicant’s
case came anywhere near providing sufficient evidence to deal
with the onus which rests with an Applicant. The necessary
evidence was provided by Mrs Amirthalingam, for the
Respondent. This was that the bakery is a relatively small place.
After baking, products are packed by packers. Some of those
packers, on completion of their packing, become drivers, who
deliver the products. In the Applicant’s case, she was not such
a driver and she remained at the premises, apparently with
another employee who continued packing, to deal with
customers. Approximately seventy to eighty orders per day
are packed and leave the bakery by 6.30am at the latest. Some
orders remain at the bakery to be collected by customers. Such
orders may constitute anything from two crates to ten crates.
Those orders would be sitting on the floor of the bakery or in
the cool room. The Applicant’s responsibility was “to make
sure that the customer is met and that the order is given, and
the second docket is taken away.” (Transcript page 20)
According to Mrs Amirthalingam, staff knew what to do if
there were queries or problems, including ringing Victoria
Matthews whose telephone number was displayed at the
bakery.

On the morning of the Applicant’s last day of work, Mrs
Amirthalingam arrived at the premises and noted that there
was a crate of products on the floor. She asked the Applicant—

“ “What’s this crate doing here?” And she said, “Oh, this
is the crate that belonged to this particular customer. The
customer came, and I couldn’t find the crate, so I had to
pack up another order and ...(indistinct)...” And then I
turned around and said, “But how can you not see, be-
cause it’s just sitting on the floor, one crate on it’s own.”
WITNESS: Then she—she was busy, sort of—at the end
of the day, we often do a pie count, and try to sort out
pies. And she said, “I just had to pack a substitute order”.
And she said,” the customer should know where to get
the order from”.”

(Transcript pages 13a and 14)
The Applicant had not reported any difficulty to Mrs

Matthews although she attempted to retrieve the situation by
making up a substitute order, but in doing so sent the customer
off with leftovers—what Mrs Amirthalingam described as
second best products. The crate with the order seems to have
been there all the time, yet the Applicant failed to see it.

At the time this application was made, the Commission was
required to consider whether there was a valid reason for the
dismissal. I am satisfied that there was a valid reason. The
Applicant failed to apply the normal procedures set down by
her employer, and failed to seek direction, as required, when a
problem arose. She made a very obvious oversight, had no
explanation for this and attempted to blame the customer for
the problem. Clearly, she failed to do some necessary checking.
The Respondent gave her an opportunity to explain her inability
to deal with a fairly routine issue which she failed to do.

In considering whether there was a harsh, oppressive or unfair
dismissal, the Commission is required to consider all of the
circumstances, and whether the legal right of the employer to



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 77 W.A.I.G.3020

terminate the employment has been exercised so harshly or
oppressively against the employee as to amount to an abuse of
that right (Walsh J. in Northwest County Council v Dunn (1971)
126 CLR 247 at 263) and others) or whether there has been a
“fair go all round”. (Undercliff Nursing Home v The Federated
Miscellaneous Workers Union of Australia Hospital, Service
& Miscellaneous, WA Branch (1985 65 WAIG 385)) In this
case, the employee has failed to comply with the normal
procedure in dealing with a problem which has arisen and has
been unable to provide her employer with an explanation for
the problem when an opportunity for such explanation was
provided to her but made comment which appears to allocate
the blame to the customer. I also note that the Applicant’s
employment was over a period of nine weeks, on 24 working
days, in what was first described by Mr Clohessy firstly as
part-time employment. He also said “the Applicant and the
Respondent described this as casual employment”. (Transcript
page 2) The way in which the Applicant’s hours were arranged
would tend to indicate casual employment. The Applicant’s
work was of a routine nature. I am not satisfied that the problem
which arose was one which the Applicant, having been
employed on 24 days on routine work, can say she should not
have been expected to have been able to deal with. I also note
that this was not the first occasion in her short period of
employment on which the Applicant had difficulty with a
customer’s order and the problem needed rectification.

If there is any consideration of the punishment being too
severe for this failure on the part of the Applicant, I note that it
was not just the failure to see the crate which was near her, but
her failure to raise the problem with the employer in accordance
with normal procedure, the failure to provide any reasonable
explanation and that she blamed the customer. Her employment
was not for such a length of time as to enable the Applicant to
say that she could have had a reasonable expectation of long
term employment. As noted earlier, the employment also
appears to have been of a casual nature. In all of these
circumstances, I am not satisfied that the dismissal was harsh,
oppressive or unfair.

If I am wrong in this, and the dismissal was unfair, then the
appropriate remedy requires consideration. The first remedy
to be considered is reinstatement. The Applicant did not seek
reinstatement on the basis of changed domestic circumstances.
For this reason, it is said that reinstatement is impracticable. I
note that this impracticability was not a matter within the
control of the Respondent.

As to the question of any compensation, I refer to the decision
of Fielding SC in Jaggard and Tranby Pty Ltd trading as the
Court Hotel (76 WAIG 4720 at 4723) in which the learned
Senior Commissioner said that “it is a matter of considering
what the likely position of the former employee would have
been had the employment not been terminated against the
current position of the former employee. Although, as has been
suggested repeatedly, the determination of compensation is
not and cannot be an “exact science” in assessing compensation,
the Commission should primarily, although not exclusively,
have regard to the potential for ongoing employment and its
associated benefits, the length of service and any earnings
received by the Applicant following the termination of
employment.” It is therefore appropriate to assess the loss
which the Applicant has sustained and her efforts to mitigate
that loss.

Once again, I note that the nature of the Applicant’s
employment would appear to have been casual. The duration
of that employment could not be described as long term and
certainly, there was no regular weekly amount paid to her. It is
true that the Applicant had some expectation of the relationship
continuing but this arose only upon her being advised of her
termination of employment. As to the Applicant’s attempts to
mitigate her loss, she says that she had not been able to seek
alternative employment except for some very limited work
because she is now able to work only during school hours
because of her changed domestic circumstances, which she
blamed on losing her job. She said that had she not lost this
job, her financial situation would have been more secure and
she would still have been married. I find this explanation of
her circumstances and of her failure to seek alternative
employment to be not credible. It would appear that even
though the Applicant says that she can now take work only
during school hours, her only attempt to find work in the three

months between the termination of her employment and the
hearing before the Commission was some work which would
appear to have been of a very casual nature. The Applicant has
sought no other work.

By comparison with the situation before the learned Senior
Commissioner in Jaggard and Tranby Pty Ltd (op cit) where
the Applicant had been employed on a part-time basis for at
least fifteen months and had sought alternative employment
and was awarded $1,000.00 compensation, I am not satisfied
that any significant amount of compensation, if any at all, would
have been appropriate for the Applicant even had the claim of
harsh, oppressive or unfair dismissal been upheld.

For all of these reasons, the application is to be dismissed.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Robyn Walker

and

Amiritt Pty Ltd trading as The Danica Danish Bakehouse.

No. 300 of 1997.

COMMISSIONER P E SCOTT.

31 October 1997.
Order.

HAVING heard Mr R Clohessy on behalf of the Applicant and
Ms V Matthews on behalf of the Respondent the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—

THAT this matter be, and is hereby dismissed.
(Sgd.) P. E. SCOTT,    

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Christopher Warren Winchester

and

James M. Gale.

No. 707 of 1997.

19 June 1997.

Reasons for Decision.

(Given extemporaneously at the conclusion of the
submissions, as edited by the Commissioner.)

COMMISSIONER C.B. PARKS: The matter before the Com-
mission was commenced by an application filed in the Registry
of the Commission on 14 April 1997 wherein it is claimed that
Mr Winchester had been unfairly dismissed by the respondent
who also failed to allow Mr Winchester a benefit to which he
had been entitled under his contract of employment. No ap-
pearance has been entered on behalf of the respondent however
for the reasons which follow, the Commission proceeded to
hear and determine the application in his absence as it is em-
powered to do.

There appears on the file of the Commission a Declaration
of Service sworn by Mr Winchester wherein it is declared that
the application made was served upon the respondent, James
M. Gale, by pre-paid certified post at 7 Sedge Place, Duncraig,
Western Australia, on 16 April 1997. No Answer to the claims
made has been filed in the Registry of the Commission within
the prescribed time, or at all.

As is required by the Industrial Relations Act, 1979 (the
Act), the Commission set about establishing whether the claims
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made could be resolved by conciliation.To that end a confer-
ence was scheduled, pursuant to s.32 of the Act, to be held on
14 May 1997 at 3.00pm. Notice of that conference was for-
warded to the respondent by pre paid post on 1 May 1997, at
the aforestated address. At the time and date scheduled for the
s.32 conference to commence, no appearance had been en-
tered on behalf of the respondent, and consequently, I caused
my Associate to seek immediate telephone contact with the
respondent at the telephone number stated in the application. I
am informed that a female person answered the telephone and
that person identified herself as the de facto spouse of the re-
spondent, and further, that person informed my Associate that
the respondent had departed the premises some twenty five
minutes earlier. Given that the respondent may have been in
transit to the s.32 conference, but had been delayed, the com-
mencement time of the conference was rescheduled to 3.30pm.
At 3.35pm the Commission abandoned the conference when
Mr Gale did not attend the Commission.

Notice of today’s hearing was forwarded to the parties, in
the prescribed form, by pre paid post on 16 May 1997. The
notice of hearing directed to the respondent was forwarded to
the address earlier stated herein and that notice was endorsed
as follows—

“NOTE: You failed to attend, or be represented at, a con-
ference scheduled on 14 May 1997, pursuant to s.32 of
the Industrial Relations Act, 1979. Please be advised that
if you do not attend, or are not represented, at the hearing
referred to in this notice the matter may proceed in your
absence and an order may be made against you.

Neither of the notices forwarded to the respondent by the
Commission, on the dates of 1 and 16 May 1997, have been
returned to the Commission by the postal authorities. It is rea-
sonable to conclude that both have been received by the
respondent and hence I am satisfied that the respondent has
had notice of these proceedings. Further, the commencement
of these proceedings has been delayed fifteen minutes beyond
the time notified to the parties and no appearance has been
entered on behalf of the respondent. It is my view that the
respondent has been provided with ample opportunity to be
heard but he has failed to respond. It is therefore appropriate
that I proceed to hear and determine the application and I do
so.

Having heard Mr Winchester, assisted by his wife because
he suffers from a hearing disability, I am satisfied that—

(a) The respondent engaged the applicant to perform
brick paving work in order to produce paving that
the respondent contracted to provide to other per-
sons.

(b) The applicant sought engagement with the respond-
ent on 22 March 1997, and that he did in response to
a newspaper advertisement of the same date which
sought the services of persons experienced in per-
forming brick paving work.

(c) The applicant commenced to do paving work for the
respondent on 23 March 1997 at the agreed rate of
$12.00 per each hour he worked.

(d) The applicant commenced work with the belief that
he had been engaged as an employee and he did pav-
ing work as instructed by the respondent.

(e) The applicant worked upon paving work for the re-
spondent for a period of 6 hours on 23 March 1997,
and period of 8.5 hours on each of the next two days,
24 and 25 March 1997, a total of 23 hours.

(f) After the applicant completed work on 25 March
1997 the respondent terminated their relationship be-
cause the applicant had made a mistake in levelling
work he had done that day.

(g) After the relationship had been terminated the re-
spondent indicated an intention to deal with the
payment for work done as having arisen under a con-
tract for service.

(f) The respondent ultimately did not pay the applicant
for the work he performed on each of the three mate-
rial days.

There is a paucity of evidence before the Commission, how-
ever I am satisfied; that the advertisement which invited Mr
Winchester to work for the respondent did not specify whether

a contract of service or a contract for service was being of-
fered; that at the point of engagement no express mention was
made regarding the nature of contract being offered, but that
by inference, the applicant was led to believe he was to re-
place, and be viewed the same as, a person the respondent
spoke of as an employee who had been dismissed; that the
applicant did paving related work as allocated to him and un-
der the supervision of the respondent; that the arrangement
was that the applicant would supply his labour, as and when
required by the respondent, for the agreed hourly rate. Although
the suggestion of a contract for service arose, it did so after the
event. The indicia weigh in favour of a contract of service and
on balance I therefore find that Mr Winchester had been an
employee of the respondent.

The employment of Mr Winchester ended abruptly on 25
March 1997. He was not afforded any period of notice nor
was he compensated in any way for the absence thereof. Mr
Winchester was summarily dismissed for a mistake he made
regarding levelling work he had performed that day, a mistake
which he had readily conceded was his fault and which he
offered to remedy without payment for his time that would
require. That dismissal lacked natural justice and consequently
was unfair.

The applicant does not seek reinstatement in employment
but asks that he be paid compensation equal to one day’s pay
ie 8.5 hours at the rate of $12.00 per hour.

The Commission has been told that the respondent has failed
to return to a worksite at which he had contracted to do paving
work, and he has not done that work. Given this, I do not think
it would be practicable to reinstate the applicant to his previ-
ous employment and therefore I turn to the matter of monetary
compensation.

The work performed by the applicant falls within the build-
ing industry, or is a close adjunct thereto. The terms and
conditions of employment usually applicable to the nature of
work done are predominantly regulated by Awards of either
this Commission, or another. Those Awards, together with the
accepted custom and practice in the industry, provide for no-
tice of at least one day to terminate a contract of employment.
Case law is clear, an employee is ordinarily entitled to a rea-
sonable period of notice when an employment relationship is
to be terminated by the employer. The circumstances leading
to the dismissal of the applicant warranted, at the minimum,
that he be given reasonable notice of at least one day. Given
this, the compensation claimed by the applicant is justified
and the respondent will be ordered to pay $102.00 on that count.

As the Commission has earlier found herein, Mr Winches-
ter has not been paid for the 23 hours of work he has done.
This he was due under his contract of employment, calculated
at the rate of $12.00 per hour, and accordingly he is owed
$276.00 which the respondent will also be ordered to pay to
him.

Appearances:Mr C.W. Winchester appeared on his own
behalf.

No appearance on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Christopher Warren Winchester

and

James M. Gale

No. 707 of 1997.

28 October 1997.

Order.
HAVING heard Mr C.W. Winchester on his own behalf and
there being no appearance on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979 hereby orders—

THAT James M. Gale pay to Christopher Warren
Winchester compensation, and benefits due and not
allowed, in the sum of $378.00; and
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THAT the said sum be paid within 14 days from the
date of this order.

(Sgd.) C.B. PARKS,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Andrew Gerrard Wood

and

National Mine Management Pty Ltd.
No. 1742 of 1996.

COMMISSIONER R.N. GEORGE.
7 November 1997.

Reasons for Decision.
THE COMMISSIONER: The Respondent in this matter, Na-
tional Mine Management, is a mining contracting company
which at the time of these proceedings employed some 350
employees specialising in underground mining and mine man-
agement, but generally providing to mine owners any services
necessary to the operation of a mine. The Applicant, Mr Andrew
Gerrard Wood, was employed by the Respondent to work as a
Mill Operator at the Mt Dimer Gold Mine which is located
approximately 250 kms by road to the northeast of Kalgoorlie.
In the latter half of 1996 he was transferred to the position of
Survey Assistant/Gold Room Attendant at the mine. The Ap-
plicant’s employment was in accordance with a “two week on
one week off” work cycle during which he was paid for time
worked at a flat hourly rate on commencement of $17.00.
Annual leave accrued at the rate of 25 days per annum and
payment during leave was calculated by reference to average
weekly earnings. While on site, the Applicant was housed in
accommodation provided by the mine owner.

As part of the Respondent’s employment process, employ-
ees attend an induction session on site prior to commencing
work. During his induction at the Mt Dimer site the Applicant
was provided with copies of what are known as Camp Site
Regulations (Exhibit J1) and the National Mine Management
Pty Ltd Mt Dimer Project General Safety Induction (Exhibit
J2). The copy of the latter document provided to the Commis-
sion is signed by the Applicant in acknowledgment that he
had attended the company induction and fully understood the
written procedures. In signing that document, the Applicant
also acknowledged that he had undertakento further familiar-
ise himself with any other safety procedures prescribed by the
Respondent and would abide by all safety rules and practices.
The Applicant acknowledged under cross-examination that he
had been provided with a copy of the documents submitted as
Exhibits J1 and J2 and that they had been discussed during the
induction process, although he was somewhat vague on this
issue.

Of particular relevance to the matter now before the Com-
mission is the following provision contained in the camp site
regulations.

“Gambling, horse-play, fighting, possession of firearms,
pets, drugs and other illegal activities are not permitted in
the Camp site. Any occupant conducting or participating
in illegal activities shall have their accommodation with-
drawn.”

[Exhibit J2—dot point 7]
On 2 December 1996 the Applicant was involved in an inci-

dent in the wet mess at the Mt Dimer mine site. Following the
completion of his shift on that day, the Applicant had spent
most of the evening from approximately 6.10pm in the wet
mess or in the TV room which was annexed to it. While there
he had consumed three or four stubbies of alcoholic cider, al-
though the consumption of alcohol was not an issue in what
followed. Towards 10pm that night the Applicant, who was
participating in a game of darts with a number of other em-
ployees, called one of the team of which he was a member, Mr
Darby Warren, “an arsehole”. Mr Warren reacted to this by

what the Applicant described as an assault during which he
was knocked from his chair by a punch and then attacked while
he was on the floor. The Applicant and Mr Warren were sepa-
rated by the other employees present and the incident was over
within what the Applicant thought was two or three seconds.
According to the Applicant, his actions were defensive only
and he had no opportunity to throw any punches. The Appli-
cant’s leading hand, Mr R. Cockle, was present during the
incident and when the Applicant and Mr Warren were sepa-
rated he suggested to the Applicant that he should return to his
quarters. He did so and some ten minutes later two of the un-
derground miners visited him to enquire as to his condition.
The Applicant remained in his quarters and went to bed. It
would seem that Mr Warren remained at the wet mess.

The following morning, 3 December 1996, as the Applicant
was preparing to leave the site for his scheduled one week R
and R break, he was told by Mr Cockle that his presence was
required at the site office in relation to the previous night’s
incident. He was joined there by Mr John McLardy, the Mine
Foreman and alternate Registered Mine Manager, Mr David
McNally, the Underground Foreman and Mr Darby Warren.
Mr McLardy questioned Mr Warren as to what had occurred
the previous night and having heard his explanation concluded
that despite Mr Warren playing down the incident, there had
in fact been a fight in breach of camp regulations. This was
consistent with what he had been told by Mr Cockle who was
present at the time of the incident and although not having
seen how it started, witnessed both the Applicant and Mr War-
ren grappling on the floor. The facial injuries sustained by the
Applicant were also consistent with Mr McLardy’s conclu-
sion that there had been a fight. The discussion was brief and
it concluded with Mr Warren being asked in accordance with
site policy to vacate his accommodation. Mr McLardy then
questioned the Applicant as to his role in the incident and was
told that he (the Applicant) had called Mr Warren an “arsehole”.
Again the discussion was brief and ended with the Applicant
being told that his accommodation was also withdrawn. The
decision of Mr McLardy was contested at the time by the Ap-
plicant and still is. It is Mr McLardy’s evidence, however, that
consistent with the Respondent’s duty of care to its employees
on mine sties, all employees are told on induction that in any
fight which occurs both participants will have their accommo-
dation withdrawn. They are also told that “anyone who
provokes another person is equally as guilty in fighting as what
the person who throws the first punch is” (Transcript p.77).

This was the second time the Applicant had been a partici-
pant in an incident which involved fighting. On the first
occasion Mr McLardy said that the Applicant’s accommoda-
tion had not been withdrawn because he (Mr McLardy) had to
leave the site shortly after the incident had been reported to
him. When he was finally able to address the matter it was
decided that in light of the time which had elapsed it would be
unreasonable to invoke the accommodation removal policy.

When the Applicant was told on 3 December 1996 to vacate
his accommodation he asked Mr McLardy whether he had been
“tramped”. Mr McLardy confirmed that he had not been and
either at that time or later told the Applicant he could chal-
lenge the decision to withdraw his accommodation with the
Registered Mine Manager, Mr Jeff Williams, when he returned
to site the following Thursday.

The Applicant left Mt Dimer that day and flew to Perth. On
his arrival at Perth airport, the Applicant saw and spoke to a
Mr Bosenberg, the Senior Treatment Plant Supervisor at Mt
Dimer, who was waiting to board a flight to return to site. Mr
Bosenberg was told by the Applicant that he had been
“tramped” and Mr Bosenberg agreed to take the matter up on
his arrival back at the mine site. On his return, Mr Bosenberg
saw both Mr McLardy and Mr Cockle who informed him of
what had occurred. The Applicant phoned Mr Bosenberg at
the site at approximately 2pm that day to see if anything had
been resolved and was told that nothing could be done until
Mr Williams, the Registered Mine Manager, had been con-
sulted. Mr Bosenberg then phoned Mr Williams who was in
Perth at the time and discussed the matter. Mr Williams sup-
ported the decision of Mr McLardy to withdraw the
accommodation and this was conveyed to the Applicant at
approximately 7pm that same night. During their conversa-
tion Mr Bosenberg advised the Applicant in response to a
question concerning his employment status that he had not



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 302377 W.A.I.G.

been terminated and that he should contact a Mr Boris Lalich,
the Personnel Officer/Paymaster for the Respondent, about an
alternative position. Mr Bosenberg suggested to the Applicant
that a position might be available at the “Woody Woody” site.
He conceded that he had also raised the options of resignation
or taking annual leave pending the identification of a suitable
alternative position for the Applicant. Other possible alterna-
tive work sites were mentioned but according to Mr Bosenberg
it was not indicated to the Applicant at any time that his serv-
ices had been terminated.

It was the evidence of Mr Bosenberg that he contacted Mr
Lalich the following day, 4 December 1996, and explained the
circumstances relating to the Applicant. He informed Mr Lalich
that the Applicant was a good worker and that he (the Appli-
cant) would be contacting him about a position at another site.
This was the practice said to have been followed in respect of
other employees who had their accommodation at a particular
site withdrawn (see Transcript p.104).

Mr Lalich gave evidence that the first contact he received
from Mr Bosenberg about the Applicant was on 3 December
1996. He otherwise confirmed the evidence of Mr Bosenberg
concerning their discussion in relation to the Applicant. It was
said by Mr Lalich that he received a phone call on 4 December
1996 from the Applicant who told him that he had been
“tramped”. This assertion was corrected by Mr Lalich and in
the conversation which followed, Mr Lalich told the Appli-
cant that there was possibly a position coming up at “Woody
Woody” for which he would be suitable. In addition, other
alternative employment options were discussed. He also sug-
gested that the Applicant consider taking leave pending the
identification of a suitable position at another site. The Appli-
cant again phoned Mr Lalich on 5 December 1996 at which
time Mr Lalich confirmed that he needed time to identify a
suitable alternative position and repeated the option of the
Applicant bringing forward his annual leave. According to Mr
Lalich the Applicant agreed to consider the annual leave op-
tion. On 6 December 1996 Mr Lalich phoned the Applicant to
“discuss some work at Woody Woody” (Transcript p.99). The
Applicant’s son answered the phone and Mr Lalich left a mes-
sage asking that the Applicant contact him on his return home.
The Applicant, however, contends that a message was left for
him to contact a Mr Banovich at the Acacia Mine which he
did to no avail. This was contested by Mr Lalich who said that
the suggestion to contact Mr Banovich arose out of an earlier
conversation. There was no contact from the Applicant after
that date and nothing further happened except for discussions
between Mr Lalich and Mr Moir, the Financial Controller for
the Respondent, and a Mr Kale, one of the Respondent’s Op-
eration Managers, until 13 December 1996. On that date, Mr
Moir told Mr Lalich that the Respondent had been served with
an application by the Applicant claiming unfair dismissal. It
was then assumed that the Applicant was no longer wanting
work with the Respondent and Mr Lalich, on the instruction
of Mr Moir, stopped looking for an alternative position. The
only other attempt by Mr Lalich to contact the Applicant was
on 18 December 1996 when he telephoned the Applicant’s
home number concerning payment of his annual leave which
Mr Lalich knew to have commenced on 16 December 1996.
The phone was answered by a woman who did not identify
herself but who informed Mr Lalich that the Applicant was in
the eastern states on holiday and that she did not have a con-
tact number for him. Mr Lalich says he left a message for the
Applicant to telephone him but there was no contact until the
end of January 1997.

At about 4pm on 30 January 1997, Mr Lalich was telephoned
by the Victoria Park office of the Department of Social Secu-
rity. He was informed by the Department of Social Security
that the Applicant had registered with that office and asked
whether he had any annual leave entitlements due. The ques-
tion was answered in the affirmative. At about 5pm that same
day Mr Lalich was contacted by the Applicant and asked why
he had not been paid his annual leave. In a heated discussion
which followed, Mr Lalich told the Applicant it was because
he was not able to be contacted and questioned him as to
whether he required payment of the amount owing as termina-
tion pay or as annual leave. This question was said by Mr
Lalich to have been raised in order to ensure that the Appli-
cant was taxed correctly on the payment. The Applicant was

asked to confirm his verbal response in writing. That was done
the following day in a memo in the following terms.

“31.01.97
ATT: Mr Boris Lalich

National Mine Management
Fax 090 806 700

FROM: Mr Andrew Wood
18 Walanna Dve
Karawara 6152
PH. 09 450 1012

Dear Sir,
Re your phone conversation of 30.01.97 with the Dept. of
Social Security and subsequent phone conversation with my-
self, I respectfully ask, as per your request, that my annual
leave pay of 24 days be paid to myself at the above address.
As discussed during our phone conversation, this is not ter-
mination pay, but annual leave pay owing, as I consider
myself still in your employ and look forward to returning to
work at Mt Dimer as soon as possible.
Signed
Andrew Wood”
[Exhibit C3]
It would seem that there was no further contact between Mr

Lalich and the Applicant after 31 January 1997.
On 11 February 1997 the Applicant was paid 188.97 hours

annual leave at the rate of $18 per hour less 72 hours at the
same rate which was identified as an over payment for the
period 4 December 1996 to 17 December 1996. The amount
deducted was said to relate to an over payment discovered in
the course of a Conference before the Commission on 29 Janu-
ary 1997. The payment for annual leave was posted to the
Applicant at his request instead of it being paid directly into
his bank account in accordance with usual practice.

There was some dispute between the parties about copies of
what were said to be diary entries made by the Applicant of
conversations he had with Mr Bosenberg on 3 December 1996
and with Mr Lalich on 4 December 1996 and 30 January 1997.
The diary entries also record the conversation between Mr
Lalich and the Applicant’s son on 6 December 1996 (see Ex-
hibit C1). The diary entries were raised to support the
contention that the Applicant had been pressured to resign,
although this was strongly denied by both Mr Bosenberg and
Mr Lalich and by Mr Moir who also gave evidence in the
proceedings before the Commission. What the entries did do,
however, was support the proposition that at no point in time
up to at least 30 January 1997 did the Respondent consider
that the Applicant’s services had been terminated and that up
to at least 6 December 1996 efforts were being made to find a
position for the Applicant on another site. The entries also
confirm that from 6 December 1996 all communication be-
tween the Applicant and the Respondent came to an end until
30 January 1997 when the Applicant phoned Mr Lalich, ap-
parently as a consequence of the discussion between the
Department of Social Security and Mr Lalich. The Applicant
conceded that his failure to leave a contact number for the
Respondent when he went on leave had been a “mistake” (Tran-
script p.62) but said that he did not do so because he felt in the
phone conversations he had with Mr Lalich that he “didn’t
come across as a very trustworthy person” (Transcript p.62).
He also said he did not phone Mr Lalich back after 6 Decem-
ber 1996 to inform him of the outcome of an approach it was
suggested he should make to the Acacia Mine site because he
“thought he was getting the run around at that stage” (Tran-
script p.61a).

The Applicant claims as a consequence of the above events
that he was unfairly dismissed from his employment with the
Respondent. The nature of the alleged dismissal was described
by Mr Crossley for the Applicant in the following way.

“...we would allege, Commissioner, if we were to clas-
sify the dismissal of Mr Wood, it would be more
constructive rather than summary, because as Mr Wood’s
evidence will show it was a week or so of procrastination
on the employer’s part of what to do with him and then
there was a complete silence. His evidence will be that
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because of their actions by withdrawing his accommoda-
tion effectively has brought his contract of employment
to an end.”
[Transcript p.8]

By way of remedy the Applicant seeks re-instatement with-
out loss of pay or compensation in the amount of $10,865.30
(See Exhibit C5).

The claim is denied by the Respondent on whose behalf it is
argued that there was no dismissal, constructive or otherwise,
and that rather the Applicant by his actions repudiated his con-
tract of employment. In these circumstances it is said that the
Commission is without jurisdiction to entertain the claim. In
the alternative, it was argued that if the Commission did find
that the Applicant was dismissed, then such action in the cir-
cumstances could be said to have been unfair.

I am not entirely satisfied that the evidence of either side in
this matter can be said to be conclusive or reliable. On the
facts as I find them to be, however, I am not convinced that
either party genuinely sought to continue the employment re-
lationship.

For its part the Respondent, in all its discussions with the
Applicant, protested that he had not been dismissed. Despite
this Mr Moir said in his evidence that he told Mr Lalich on 13
December 1996 to stop looking for an alternative position for
the Applicant and that he ceased to consider him to be an em-
ployee from 29 January 1997 when a Conference was held
before the Commission in relation to his unfair dismissal claim.
On 18 December 1996 Mr Lalich attempted to contact the
Applicant concerning the payment of his annual leave and when
that issue was finally taken up by the Applicant on 30 January
1997 he was asked whether he was seeking that it be paid as
annual leave or termination pay. It is apparent on the evidence
that even at this point in time the Respondent had not acted to
bring the employment relationship to an end and it was being
left to the Applicant to make that determination.

As for the Applicant, the evidence shows that when he left
the Mt Dimer site on Tuesday 3 December 1996, he was due
for one week R and R leave and under normal circumstances
would have returned to work on Tuesday 10 December 1996.
He was also scheduled to proceed on annual leave from Mon-
day 16 December 1996 to on or about 18 January 1997, so
would have worked for one day less than one week on his
return from his R and R break. After ceasing communication
with the Respondent on 6 December 1996 the Applicant spent
the week commencing 9 December 1996 looking for work
outside of the Respondent’s operations by following up ad-
vertisements in the press and by providing his resumé to
employment agencies. He then travelled to the eastern states
on holiday leaving Perth about 18 December 1996 and return-
ing on or about Monday 21 January 1997. During the period 6
December 1996 and 30 January 1997 the Applicant made no
attempt to stay in contact the Respondent. He did not report to
the Respondent at the conclusion of his one week R and R
break which ended on 9 December 1996 and did not bother to
make any arrangements to ensure that he could be contacted if
a position became available while he was away on annual leave.
During his absence in the eastern states from 18 December
1996 the Applicant was in contact with the woman who was
living in his house in Perth three or four times a week. Ac-
cording to the Applicant, however, he was not informed that
Mr Lalich had left a message for him on 18 December 1996.
When he returned to Perth on or about Monday 21 January
1997 the Applicant still made no attempt to contact the Re-
spondent and no discussions took place until 29 January 1997
when the parties participated in a telephone conference ar-
ranged by the Commission in relation to the Applicant’s claim
of unfair dismissal. At the conclusion of that conference the
parties remained in dispute. On 31 January 1997 the Appli-
cant wrote to the Respondent confirming that he still considered
himself to be in its employ. On 18 February 1997 the Appli-
cant commenced employment with another employer on casual
rates working 84 hours per week at a flat rate of $17.00 per
hour.

Having regard for all the material before the Commission, I
find that the Applicant was not dismissed, as submitted by Mr
Crossley, constructively or otherwise. The evidence was that
it is not unusual for accommodation at mine sites to be with-
drawn in the case of a misdemeanour and for the employee

involved to be relocated to another site. In the present case,
until the contact between the Applicant and the Respondent
ceased, this was the course being followed. An alternative
position was not immediately available and options to allow
time for one to be identified were discussed. In fact the Appli-
cant was scheduled to take annual leave within 4 working days
of the incident which caused his accommodation to be with-
drawn. Bringing forward that leave was an option put to the
Applicant on 4 December 1996 and which he agreed to con-
sider. In these circumstances it can not be said that there was a
constructive dismissal. It would appear on the evidence that
the employment relationship between the Applicant and the
Respondent continued until it was repudiated by the Appli-
cant, as a matter of fact, when he accepted employment with a
new employer on 18 February 1997. While the Respondent
may have had grounds to elect to accept repudiation at an ear-
lier date it did not. In these circumstances there was no
dismissal and this Commission is without jurisdiction in the
matter.

It would seem to me that given the above finding the Appli-
cant might have a claim for contractual entitlements relating
to the period 3 December 1996 to 17 February 1997. Little
evidence was provided to the Commission in the course of
these proceedings in relation to the nature of the contract be-
tween the parties, however, and there is insufficient before the
Commission to take that matter any further by way of this
Application.

For the reasons set out above the Application is to be deter-
mined by an Order that it be dismissed for want of jurisdiction.

Appearances:Mr T. Crossley appeared on behalf of the Ap-
plicant.

Mr M.E. Jensen appeared on behalf of the Respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Andrew Gerrard Wood

and

National Mine Management Pty Ltd
No. 1742 of 1996.

COMMISSIONER R.N. GEORGE.
7 November 1997.

Order.
HAVING heard Mr T. Crossley on behalf of the Applicant and
Mr M.E. Jensen on behalf of the Respondent the Commis-
sion, pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—

THAT the Application be and is hereby dismissed.
(Sgd.) R. N. GEORGE,

[L.S.] Commissioner.
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CONFERENCES—
Matters arising out of—

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

CBI Constructors Pty Ltd, Western Construction Co.,
Fremantle Steel Fabrication, Pacific Industrial Company

WA Pty Ltd, Webb Construction (WA) Pty Ltd, and
Leighton Contractors Pty Ltd

and

The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers Western Australian

Branch and the Construction, Mining, Energy, Timberyards,
Sawmills and Woodworkers Union of Australia, Western

Australian Branch.

No. C 289 of 1997.

COMMISSIONER P E SCOTT.

9 October 1997.
Order.

WHEREAS the Automotive, Food, Metals, Engineering,
Printing and Kindred Industries Union of Workers Western
Australian Branch and the Construction, Mining, Energy,
Timberyards, Sawmills and Woodworkers Union of Australia,
Western Australian Branch (“the Unions”) are in dispute with
the Applicants regarding rates of pay and conditions to apply
at the Cawes Nickel Plant Construction Project; and

WHEREAS in support of their demands members of the
Unions withdrew their labour on the construction site on or
about the 24th day of September 1997; and

WHEREAS in an endeavour to resolve the dispute a
compulsory conference was held in the Commission between
the parties on the 3rd day of October 1997, but no agreement
was reached; and

WHEREAS at that conference, the Unions advised that they
would convene meetings of members in Perth on Monday the
6th day of October 1997 and in Kalgoorlie on Tuesday the 7th
day of October 1997, to consider an offer put by the employers;
and

WHEREAS at a compulsory conference held on Tuesday
the 7th day of October 1997—

(a) The Commission was advised that employees had
resolved not to return to work;

(b) Employer representatives agreed to a suggestion by
representatives of the Unions to meet on Wednesday
the 8th day of October 1997 and to report back to the
Commission at 4.00pm on that day; and

WHEREAS at the conference convened at 4.00pm on
Wednesday the 8th day of October 1997, the Commission was
advised that the meeting that morning had not resolved the
matters in dispute and that the parties were no closer to a
resolution; and

WHEREAS the Unions advised that they were prepared to
call a further meeting of members to be convened on Friday
the 10th day of October 1997 on the basis that the employers
facilitate the advice to employees of the meeting arrangements;
and

WHEREAS the Unions advised that they did not believe
that the meeting would resolve to return to work; and

WHEREAS I am of the opinion that it is necessary to
intervene in order to prevent further deterioration of industrial
relations in respect of the matters pending further conciliation,
or, if need be arbitration and in order to encourage parties to
further exchange attitudes and information likely to assist in
the resolution of the disputes surrounding this claim;

NOW THEREFORE, I the undersigned pursuant to the
Industrial Relations Act, 1979, and in particular section
44(6)(ba), do hereby order—

(1) THAT the Unions and each of the employees mem-
bers of the Unions, employed by the Applicants who
are engaged in industrial action concerning the mat-
ters, the subject of these proceedings, cease such
industrial action as soon as may be, but in any event,

no later than the normal commencement time on
Monday the 13th day of October 1997, and thereaf-
ter the employees shall work in accordance with their
respective contracts of employment and refrain from
commencing or taking part in further industrial ac-
tion in respect of this matter until this Order is
revoked; and

(2) THAT each of the Unions and their officials take all
such reasonable steps as may be necessary to ensure
that the members of the respective Unions comply
with the terms of paragraph (1) of this Order, includ-
ing, but without limiting the generality of that
obligation, the obligation to—

(a) advise the employees of the terms of this Or-
der at the meeting to be convened on Friday
the 10th day of October 1997; and

(b) counsel the employees to return to work in
accordance with the terms of paragraph (1) of
this Order and to refrain from engaging in any
further industrial action in respect of the dis-
pute the subject of these proceedings; and

(3) THAT within two days of a return to work, the Ap-
plicants shall meet with the Unions to discuss the
issues in dispute; and

(4) THAT the parties shall report to the Commission on
the progress of discussions at a time to be set. Should
the matters in dispute not be resolved, then the Com-
mission shall conciliate between the parties; and

(5) THAT either the Unions or any of the Applicants
may, on giving 24 hours’ notice to the other parties,
apply to the Commission to vary, revoke or other-
wise set aside the terms of this Order.

(Sgd.) P. E. SCOTT,    
[L.S.] Commissioner.

CONFERENCES—
Matters referred—

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Australian Workers Union, West Australian Branch,
Industrial Union of Workers

and

Barminco Pty Ltd—Plutonic Gold Project.

No. CR 192 of 1997.

10 October 1997.
Order.

HAVING heard Mr M J Lourey on behalf of the Applicant
and Mr R H Gifford on behalf of the Respondent, and by
consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders
that—

1. Mr Davis be re-classified as a Bogger Operator with
effect from 10 October 1997 (it being understood
that initially he will be engaged bogging forthwith
on ‘C’ shift).

2. Mr Davis be paid as a Bogger Operator with effect
from 22 July 1997 until and including 27 August
1997, notwithstanding that he was not then working
as a Bogger Operator.

3. The question of whether, and if so, on what terms
Mr Davis should be given an opportunity to transfer
as a permanent Bogger Operator on ‘A’ Shift be de-
termined when a vacancy first occurs in the position
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of a permanent Bogger Operator on ‘A’ shift—and if
need be by reference to the Western Australian In-
dustrial Relations Commission.

(Sgd.) G. L. FIELDING,    
[L.S.] Senior Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Workers’ Union, West Australian Branch,
Industrial Union of Workers

and

Ryan Mining Pty Ltd.

No. CR 120 of 1997.

23 October 1997.

Reasons for Decision.
SENIOR COMMISSIONER: The Respondent carries on busi-
ness as a contract miner. At all material times it was engaged
in such a role at the Hill 50 Gold Mine at Mt Magnet and at
the Perseverance Mine near Leinster. The Perseverance Mine
is operated by WMC Resources Ltd. It appears that, although
WMC Resources had contracted with the Respondent to per-
form mining work at the Perseverance Mine, the direct
supervision of the work was the responsibility of employees
of WMC Resources Ltd.

Mr Ponce, who is a member of the Applicant union, was
formerly employed by the Respondent. He commenced em-
ployment with the Respondent in October 1996 initially at Mt
Magnet as an airleg miner. Late in January last he was trans-
ferred by the Respondent from Mt Magnet to the Perseverance
Mine, where he worked as a rise miner. He was employed on
a piece rate basis of $200.00 per metre of rise mined by him.
In common with most other employees of the Respondent at
that minesite, he worked on an arrangement of two weeks on
and one week off. His normal working week consisted of six
eight hour day shifts.

On or about 1 April last, Mr Ponce returned to Perth at the
commencement of a regular rostered week’s rest and recu-
peration. On or about 4 April last he was advised by the
Respondent’s manager at the Perseverance Mine that WMC
Resources Ltd no longer required his services at the mine.
There was no prior discussion with Mr Ponce about the mat-
ter, nor was he informed as to why WMC Resources Ltd no
longer required his services at the minesite. Upon enquiry, it
emerged that the company was unhappy with his work and, in
particular, with a number of his mining practices, which were
said to have breached the mine safety requirements.

The Applicant, on behalf of Mr Ponce, asserts that the dis-
missal was either harsh, oppressive or unfair and seeks an order
for his reinstatement. In essence, the Applicant contends that
the dismissal was unfair because none of the complaints made
by the owners to the Respondent regarding Mr Ponce were
ever put to him, either at the time of dismissal, or before. Fur-
thermore, the Applicant denies that the allegations levelled
against Mr Ponce are accurate. In short, the Applicant con-
tends that Mr Ponce did nothing wrong, certainly nothing to
justify the termination of his employment.

The Respondent opposes the claim. In brief, it contends that
Mr Ponce was cavalier in his approach to the safety require-
ments of mining underground and asserts that, despite induction
and re-induction where these requirements were explained, he
continually engaged in unsafe work practices. In particular,
the Respondent asserts that Mr Ponce left explosives lying
around on the floor of the drive leading to the rises he worked;
he did not secure ladders to the rise in accordance with the
safeworking procedures required by the mine operators;
worked in rises without wearing a self-rescuer; worked with-
out installing proper ventilation, as required; and worked
without installing the necessary barricades to exclude visitors
from the wall area. In short, the Respondent contends that Mr

Ponce’s disregard for safety was so bad as to put in jeopardy
his well-being, as well as the well-being of others. It could no
longer risk employing him, and accordingly terminated his
employment immediately. The Respondent had no alternative
work which Mr Ponce could perform. In all the circumstances,
the Respondent contends that the dismissal was neither harsh,
oppressive nor unfair.

This matter proceeded on the basis that the provisions of the
now repealed section 23AA applied to the proceedings so that
it is incumbent upon the Respondent to establish that there
was a valid reason for the dismissal within the meaning of that
section. If that onus is not discharged, the claim is taken to
have been established. Unless and until the onus is discharged,
the question of whether or not the dismissal was harsh, op-
pressive or unfair does not arise. A valid reason, for these
purposes, is one connected with the employee’s capacity or
conduct, or based on the operational requirements of the un-
dertaking establishment or service in which the employee was
employed. It is trite to say that such a reason must be fairly
and reasonably connected with those matters.

In this case, as in most cases involving an issue of this na-
ture, the matter essentially depends upon the facts or
circumstances of the case. Also, as is not uncommon in mat-
ters of this nature, there is a marked conflict in the evidence
adduced by, and on behalf of, the respective parties.

Initially, upon hearing the testimony of Mr Ponce, I saw no
reason to disbelieve it. However, as the matter proceeded and
the more I heard from the other witnesses, I was left with the
impression that his testimony was not as reliable as I had first
thought. I find it difficult to accept that the witnesses called on
behalf of the Respondent could all be so wrong, or otherwise
mistaken, in their assessment of Mr Ponce’s work, as he would
have it. Not only is the weight of the evidence against the
Applicant’s case, and in particular of the version of the events
advanced by Mr Ponce, my impression of the testimony of a
number of the other witnesses is that they were, in general,
more reliable witnesses. In many respects, they were consist-
ent in their criticism of Mr Ponce. Furthermore, some,
particularly his former workmates, appeared to have no inter-
est in the outcome of the matter, but were concerned only to
record the events as they saw them. On the other hand, Mr
Ponce left me with the impression that his recollection of the
events was not as reliable as that of the others. For example,
he testified that the mines inspector, Mr Strachan, checked his
work shortly before he last worked on the mine on 31 March.
Mr Strachan, however, testified that he last saw work on the
mine on or about 19 March, that is approximately two weeks
before Mr Ponce left, on which occasion he conducted a rou-
tine inspection and who, incidentally, has no recollection of
specifically looking at Mr Ponce’s work. I see no reason to
reject the evidence of Mr Strachan. He relied on his diary to
refresh his memory and could be seen as a person disinter-
ested in the outcome of these proceedings. Furthermore, having
heard the testimony of Mr Grey, the ore body manager of the
Perseverance Mine employed by WMC Resources Ltd, I am
quite satisfied that it was he who re-inducted Mr Ponce re-
garding the company’s rise mining methods and not someone
else, as Mr Ponce testified. What Mr Grey says in this respect
is, in part, verified by the signatures on the re-induction docu-
ments.

The dismissal of Mr Ponce from his employment appears to
have been made on the recommendation of Mr Grey. That, in
turn, appears to have followed inspection on or about 3 April
last by Mr Grey and others of the area worked by Mr Ponce.
On that occasion he found that in a number of the rises where
Mr Ponce had worked prior to leaving for his rest and recu-
peration break, there was insufficient ventilation, ladders were
improperly secured, and explosives were scattered amongst
the dirt on the floor of the drive.

In general, I accept the evidence of Mr Grey in preference to
that of Mr Ponce where their testimony conflicts. Even taking
into account the obvious language difficulty under which Mr
Ponce laboured, Mr Grey impressed me as having a much better
and more reliable recollection of the events in question. He
impressed me with his spontaneity and absence of equivoca-
tion in respect of questions put to him. Where he did not have
any knowledge of matters, he readily said so. Moreover, his
evidence was, in many respects, supported by the evidence of
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others working at the mine, all of whom left me with the im-
pression of being genuinely concerned about the safe working
practices adopted by Mr Ponce without appearing to be in any
sense vindictive towards him.

I am satisfied, and find, that before starting work at the Per-
severance Mine, Mr Ponce was given, as part of the induction
process, instructions regarding the method of rise mining re-
quired at the mine. Amongst other things, this involved the
safeworking procedures required for rise mining. Indeed, Mr
Ponce acknowledged that to be a fact and signed a memoran-
dum at the time acknowledging that he understood the
procedures. Because of his past mining experiences he was
exempted from the practical test normally required of inductees.
As previously indicated, I am also satisfied, and find, that he
was re-inducted or re-instructed on or about 25 February re-
garding the conventional ladder rising procedures required of
rise miners at the mine. This followed concerns held by Mr
Grey about the mining methods adopted by Mr Ponce. In par-
ticular, as I find, Mr Grey re-instructed him on the use of ladders
and the need for proper ventilation, as well as conventional
rise mining methods generally.

In addition, I am satisfied and find that when Mr Grey, with
others, inspected the work last performed by Mr Ponce on or
about 3 April, the workplace was in the condition which he
said he found it to be. In this regard, I accept the evidence to
be that no one other than Mr Ponce worked in the area, the
subject of these proceedings. The practice is for each rise miner
to be given a nominated area where that miner had exclusive
access, subject to limited rights of access to service miners
and the like. I accept that no one worked in the area in ques-
tion from the time Mr Ponce left on his week of rest and
recuperation to the time that his employment was terminated
following the inspection. In particular, I am satisfied and find
that there were unexploded explosives on the floor of the drive
at the foot of at least two of the rises previously worked by Mr
Ponce, and that there was an unopened box of explosives in
the dirt at one place, rather than in the magazine in the cross
cut where it should have been. What Mr Grey had to say in
this respect was supported by the evidence of Mr Simpson,
the Respondent’s former safety and training officer. In addi-
tion, I am satisfied and find that, contrary to the evidence of
Mr Ponce, the ladders used by him in the rises where he worked
were fastened in a way which was not in accordance with the
rise mining requirements at the mine. In particular, Mr Ponce
did not use shackles to fasten the ladders but, instead, used
chains. The evidence of Mr Grey in this respect is supported
by a number of other persons who worked on the minesite,
including Mr Simpson, Mr Rhode, a former rise miner who
worked on the same shift as Mr Ponce, and Mr Briggs, a serv-
ice miner employed by the Respondent at the Perseverance
Mine. It may be that the Regulations made under the Mines
Safety and Inspection Act do not require the use of shackles,
but I am satisfied and find that it was a well established re-
quirement of the Respondent to use shackles rather than chains.
Indeed, the document entitled “Safe Work Procedure for Con-
ventional Ladder Rising”, which Mr Ponce acknowledged he
had read and understood, refers to the need to clean “the lad-
ders and shackles”. Furthermore, I accept the evidence of Mr
Slater that when he initially inducted Mr Ponce, this policy
was clearly outlined to Mr Ponce.

I am satisfied in all the circumstances, as I find them to be,
that the Respondent did have a valid reason connected with
the conduct of Mr Ponce to terminate his employment. Al-
though he appears to be a well qualified and experienced
underground miner, having spent many years working as such,
initially in Chile and then in North America, the credible evi-
dence suggests that, in respect of his work at the Perseverance
Mine, he fell a good way short of the standards expected, not
only by the Respondent, and its principal, WMC Resources
Ltd, but also to some extent that expected generally within the
industry. Not only is it the evidence of Mr Grey that the work
practices adopted by Mr Ponce were unsafe, the testimony of
Mr Simpson is to the same effect. He testified that Mr Ponce’s
“housekeeping was not up to standard”. Likewise, Mr Rhode,
who impressed as being pragmatic rather than bureaucratic in
his approach to these matters, testified that Mr Ponce was not
a good rise miner in that he worked in an unsafe manner. Like-
wise, Mr Slater, who was formerly an underground supervisor
for the Respondent at the Perseverance Mine, and who in a

number of respects was commendatory of Mr Ponce, testified
that on two occasions he was found working in a rise without
wearing a self-rescuer, as required by the Mines Safety and
Inspection Act. The second occasion on which that occurred
was on the day after he had been told by Mr Slater that he was
required to wear such apparatus at all times whilst underground.
Mr Slater also testified that on another occasion, he had to ask
Mr Ponce to come out of the rise where he was working be-
cause it had not been properly ventilated by him. In addition,
I am satisfied, as previously indicated, that unexploded car-
tridges of power gel explosive were left lying about in the
drive to an extent which was unsatisfactory and unsafe. Al-
though I have no doubt that from time to time cartridges of
explosives fell on to the floor of the drive in the blasting proc-
ess, I accept the evidence of Messrs Grey and Simpson, in
particular, that the explosive cartridges lying about in this in-
stance were by no means all in that category, but appeared as
if they had never been used in the blasting process and, fur-
thermore, that a box of unused explosives was lying in the rise
rather than in the cross-over or magazine, as should have been
the case. Even accepting that the usual practice was to carry
out a blast as the last act of the shift and to clean up as the first
act of the next shift, that does not explain why the box of
explosives was left in what I accept to be a dangerous posi-
tion, or why unused explosives should be lying about in the
manner outlined by Messrs Grey and Simpson.

There was a marked degree of conflict in the testimony as to
whether or not Mr Ponce erected the safety barricades in the
drives leading to his workplaces as, it is common ground, is
required of him. Having regard to the testimony of Messrs
Grey and Simpson, I am inclined to the view that the barri-
cades were not in place, as they should have been.

As I recently had cause to observe in Rowe v. Barminco Pty
Ltd (1997) 77 WAIG 2381, underground mining is not an un-
dertaking where risks can be taken. The nature of the vocation
is, in itself, somewhat risky and unless the safe working prac-
tices are adhered to, the well-being of those involved is, in a
very real sense, at risk. Of recent years there has been a grow-
ing emphasis on the need to ensure that mining is safe and
there is little place in the industry for those who are not pre-
pared to strictly adhere to safe working practices, whether they
be employers or employees (see: Ortuzar v. Newcrest Mining
Ltd (1997) 77 WAIG 2379). In this case, despite induction and
re-induction, the method of work adopted by Mr Ponce in-
volved such disregard of the Respondent’s safe working
practices that the Respondent could not be expected to con-
tinue to employ him, at least as a rise miner. That is all the
more so because he was not a novice miner, but, as he was at
pains to point out, an experienced miner. My impression is
that he did not regard some of the safe working practices im-
posed by the Respondent as either acceptable or desirable. For
example, he claimed that it was safe and acceptable to secure
ladders by the use of chains rather than shackles. He suggested
that the wearing of self-rescuers made mining unnecessarily
difficult and clearly had different views as to the extent that
ventilation was required in the rise mining process. However,
the Respondent was entitled to expect that he would adhere to
its requirements rather than the requirements which he thought
appropriate. The Respondent is potentially liable for the well-
being of Mr Ponce in the workplace, and it is generally no
answer to say that it allowed him to adopt his own practices
because he thought them to be safe.

It remains then to consider whether the termination of his
employment was either harsh, oppressive or unfair. It is com-
mon ground that Mr Ponce was dismissed without notice or
payment in lieu and without an opportunity to explain his con-
duct. In my view, Mr Ponce was at least entitled to be heard in
respect of the complaints made of his method of work, espe-
cially as they flowed from investigations carried out while he
was away from the workplace. To that extent, at least, the
manner of his dismissal was unfair. It is trite to say that the
procedure by which employment is terminated is but one fac-
tor to be taken into account in determining the fairness or
otherwise of the dismissal (see: Shire of Esperance v. Mouritz
(1991) 71 WAIG 891; and see too: Byrne v. Australian Air-
lines Ltd; and Frew v. Australian Airlines Ltd (1995) 61 IR
32). On balance, in my assessment, the procedure was so defi-
cient in this case as to render the dismissal unfair, if not harsh
or oppressive. Mr Ponce was dismissed without being given
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any satisfactory reason for the dismissal. It was only after he
enquired first of the Respondent and then of WMC Resources
Ltd that the reasons emerged. That process clearly falls short
of contemporary standards of fairness. In addition, what now
seems clear is that his dereliction to duty in respect of the use
of explosives was not the sole reason for his dismissal. WMC
Resources Ltd apparently had concerns about his standard of
work generally, albeit the emphasis was on his breach of the
safety requirements. In those circumstances, to dismiss Mr
Ponce instantly and without payment in lieu without first call-
ing for an explanation of his conduct was also a significant
departure from contemporary standards of industrial fair play,
as outlined in the modern decided authorities on this subject.
It may be that, had the matter been put to Mr Ponce, nothing
would have changed and the Respondent would, as now, re-
mained so unimpressed by his actions as to terminate his
employment, but that is speculation. He is entitled to have his
case judged on the circumstances as they were, not on the ba-
sis of something else.

The uncontradicted evidence is that the Respondent now no
longer performs mining work at the Perseverance Mine and
the evidence is that the Respondent has no other work which
Mr Ponce could usefully perform. In the circumstances, I am
satisfied, and find, that it would be impracticable to order that
he be reinstated in the Respondent’s employ. The alternative
is to consider monetary compensation. In determining the
magnitude of compensation prima facie Mr Ponce is entitled
to be put into the position as if his employment had not termi-
nated unfairly. In view of the circumstances as I find them to
be, Mr Ponce, in my view, had little future with the Respond-
ent, at least as a rise miner. His disregard for, or inability to
satisfy, the Respondent’s safeworking practices give rise to
the conclusion that, even had he been quizzed about his short-
comings, the prospect of his continuing in employment with
the Respondent was remote. Indeed, Mr Ponce testified that if
he had left explosives lying about in the manner alleged by the
Respondent, he would have been liable to instant dismissal.
Under the Award governing his employment, Mr Ponce was
seemingly entitled to at least a week’s notice of termination of
his employment. In the circumstances, I cannot think he would
be entitled to more than the equivalent of one week’s earn-
ings. The evidence suggests that he earned on average
approximately $1,600 nett per week, taking into account the
periodic week of rest and recuperation. Since the termination
of his employment, Mr Ponce has obtained work as a cleaner,
but did not do so for a considerable time after the termination
of his employment. I therefore consider the sum of $1,600 to
be a fair measure of compensation for his dismissal.

For the foregoing reasons, I find that Mr Ponce was unfairly
dismissed; that it is impracticable to reinstate him in his former
employment; and that he should be compensated in the sum of
$1,600.

Appearances:Mr M.J. Lourey as agent for the Applicant
Mr M.J. Hawkins and Ms C.A. Bahemia (both of counsel)

on behalf of the Respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Workers’ Union, West Australian Branch,
Industrial Union of Workers

and

Ryan Mining Pty Ltd.

No. CR 120 of 1997.

27 October 1997.
Order.

HAVING heard Mr M.J. Lourey for the Applicant and Mr M.J.
Hawkins and Ms C.A. Bahemia (both of counsel) on behalf of
the Respondent, the Commission, pursuant to the powers con-
ferred on it under the Industrial Relations Act, 1979, hereby—

(1) DECLARES that Mr Ponce was unfairly dismissed.
(2) DECLARES that it would be impracticable to rein-

state Mr Ponce.

(3) ORDERS that the Respondent pay to Mr Ponce the
sum of $1,600 as and by way of compensation for
his unfair dismissal.

(Sgd.) G.L. FIELDING,
[L.S.] Senior Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers—Western Australian

Branch

and
John Holland Construction and Engineering Pty Ltd.

No. CR 287 of 1997.
31 October 1997.

Reasons for Decision.
SENIOR COMMISSIONER: The Respondent is carrying out
construction work on the Hot Briquetted Iron Project at Port
Hedland. Amongst other things, the Respondent’s task on that
project involves the installation of 16 gas reactors, four gas
coolers and reducing gas lines, which, in turn, involves a con-
siderable amount of welding and related tasks. That, in turn,
involves welders, boilermakers, pipefitters, trades assistants
and riggers to varying degrees working in extremely confined
spaces in and around these vessels. Accordingly, the Appli-
cant now claims an additional payment for work performed
by those of its members who are required to work in those
extremely confined spaces.

The Respondent and the Applicant are parties to the Hot
Briquetted Iron Project Agreement, which is registered as an
industrial agreement in the Commission. That agreement pro-
vides for various project allowances, including a site allowance,
an allowance for working in confined spaces and various weld-
ing related allowances. The Agreement defines confined space,
for the purposes of the confined space allowance, as meaning
“a space the dimensions or nature of which necessitates work-
ing in an unusually cramped or stooped position for the calling
or trade concerned” and “may be work undertaken within cy-
clones and plenum located inside the Reactor Vessels”.

The Applicant says that the allowance provided in the Agree-
ment for work in confined spaces was not designed to cover
work performed in the circumstances now under review. The
work in question is said to involve much more than working
in “an unusually cramped or stooped position”. Instead, em-
ployees, particularly the welders, are required to perform a
task which involves the use of poisonous and life-threatening
gases in confined spaces requiring, in the case of welders and
boilermakers, that they wear airfed masks in spaces which are
extremely confined and to which access is often difficult. In
addition, in many instances, they work in places which, be-
cause of being confined, require the installation of fume
extractors and daily tests for atmospheric problems. Further-
more, the employees working in those spaces are required to
undergo an induction process, which involves a written ex-
amination; they are required to have a confined space permit;
and their movements in and out of the confined spaces are
monitored.

The Respondent acknowledges that the employees in ques-
tion are required to work in extremely confined spaces and
work in abnormally difficult situations, as the Applicant al-
leges. However, it argues that if any additional allowance is to
be fixed, it should not take into account any exposure to haz-
ards; it is the Respondent’s responsibility to eliminate those
hazards as part of its commitment to provide a safe working
environment. Furthermore, if an additional allowance is to be
awarded, regard needs to be had to the site allowance of $3.75
per hour prescribed in the Agreement, which is paid “in recog-
nition of all of the disabilities associated with the work to be
performed on construction activities in the north-west of West-
ern Australia including but not limited to heat, height, dust,
dirty work and extremes of terrain”.

It must be accepted, and to the Applicant’s credit, appears to
be accepted, that the Agreement, having been made, cannot be
varied during its term, save to deal with special and unfore-
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seen circumstances. It is impermissible for one party to sug-
gest that the Agreement should be amended because in
hindsight it considers the bargain embodied in the Agreement
no longer to its liking. Hence, for the Applicant to succeed on
this occasion, it must establish that the allowance provided in
the Agreement for work in confined spaces is not intended to
extend to the work in question.

In this instance, principally for the reasons advanced by the
Applicant, which, in essence, were not challenged by the Re-
spondent, I am satisfied, at least in respect of the work required
to be performed inside of the reactor vessels by the Appli-
cant’s members, that they are required to carry out tasks in a
manner which is not encompassed by the confined space al-
lowance, as provided in the Agreement. It seems to be accepted,
and certainly having inspected the workplaces, I am satisfied,
that the employees in question are required to work in such
confined spaces that they must take up extremely cramped or
stooped positions for some time with attendant difficulties. As
other members of the Commission have observed on other
occasions, it is not uncommon for tradespersons on construc-
tion jobs to work in vessels. Here, however, the work in
question does not merely involve working inside vessels, but
much of it involves working inside cyclones and plenum within
the vessels, which in themselves offer only very confined
spaces within which to work. This is particularly so in the
case of work in the area of the plenum spiral at the top of the
reactor vessels, where access was not only limited, but the
ability to move around within much of the area was greatly
restricted. Moreover, it appeared to me that in order to carry
out some of the welding, it would be necessary for the em-
ployees to take up contorted physical positions. Similarly, in
respect of the work in the region of the MI manway midway
down the vessel. Employees are required to enter through a
manhole, climb ladders to a high staging point on which there
is little room to manoeuvre and from where the work is to be
performed. The result is that employees have to work in ex-
tremely confined spaces and, particularly, when welding the
internal purge pipes take up cramped positions. Likewise, work
inside the gas cooler where, by any standards, the work, par-
ticularly that associated with installation of grid plates, was in
an area which was extremely confined and involved the em-
ployees taking up positions which were very cramped.

Although the Applicant complains about work inside the
reducing gas lines which adjoin the coolers and reactors, it
seems that the majority of the welding of these lines is done
on the outside of the lines. Only where the welding is defec-
tive are employees required to enter the lines to perform repairs.
I readily accept that it is difficult to move about in the pipes
which form the lines, but I do not accept that work in those
spaces is as confined as in the reactor vessels themselves. Fur-
thermore, the indications are that work performed in the lines
is not likely to be performed for long periods and, in the cir-
cumstances, I am not convinced that the work is so much
outside of the contemplation of the Agreement as to warrant
an additional payment.

In fixing an allowance of the kind now in question, there is,
and can be, no precise formula to be applied. In essence, the
task involves a value judgement by the Commission. I do,
however, consider it proper to have regard to the existing al-
lowances, most notably the site allowance provided in the
Agreement, if only to avoid any scope for double counting.
Likewise, I consider that little regard should be had to the
hazards inherent in welding since, to a large degree, they should
be incorporated under the rates of pay or in the welding allow-
ances. I do, however, take into account that in confined spaces,
such as those in question, the hazards are greater and therefore
the system of safe working is more onerous. The Applicant
refers to, and replies upon, the allowance payable under the
Metal and Electrical Trades Construction (Burrup Peninsula)
Consolidated Order for guidance. While it may be of some
assistance to refer to allowances of this nature awarded on
other construction projects, particularly in the north-west of
the State, they cannot be slavishly followed because it will
rarely be the case that the disabilities will be identical. Moreo-
ver, allowances of this nature need to be determined in the
context of the award or industrial agreement governing the
employment of the employees in question.

Both the Applicant and the Respondent agree that any al-
lowance awarded on this occasion should comprise two levels,

one for those required to perform welding work, and one for
those required to perform other work within the confined
spaces. Clearly that is a sensible approach, given that the weld-
ers are likely to suffer the greatest disability. In the
circumstances, I fix the sum of $2.20 for employees required
to performed welding work inside the reactor vessels and $1.25
for the other employees required to work within the same ves-
sels. In my view, these sums should be in substitution for the
45 cents per hour fixed in the Agreement. It is inconsistent
with modern industrial relations practice to have a multiplic-
ity of allowances. Furthermore, if, as the Applicant argues,
the existing allowance has no application to the work in ques-
tion, there is no justification for retaining it for the work in
question. The proposed allowance is, in effect, a confined space
allowance for more extreme conditions. As with the confined
space allowance in the Agreement, it should only be paid to an
employee who is required to work, and who in fact does work,
in the reactor vessels and gas coolers and is to be payable in
addition to any other allowance payable under the Agreement.
Furthermore, as with the existing allowance, it is not to be
paid as an all purpose allowance. Therefore, it is not to be
taken into account when calculating overtime and is not pay-
able during periods of annual leave, sick leave, rest and
recuperation, or other authorised leave.

There was some argument between the parties as to the date
of operation of any such allowance. The work in question has
been ongoing for more than seven months. Ideally the Appli-
cant would prefer that the allowance operate from that time.
However, the matter of an increased allowance was appar-
ently not raised with the Respondent until late in June last and
that was followed with a formal written request on 17 Sep-
tember last. The Respondent asks that any allowance should
be given a current operative date, that is, from the date of this
decision and, in any event, no later than the date of the written
claim. The matter was initially referred to the Commission on
or about 26 September 1997 and shortly after was the subject
of a compulsory conference. There may be scope to argue
whether in the circumstances the Commission can make an
order with retrospective effect beyond that date, but in view of
the submissions of the parties, the operative date, which best
does justice to all concerned, is, I suggest, 17 September last.

Appearances: Mr J. K. Ferguson as agent for the Applicant.
Mr C. Mitsopoulos on behalf of the Respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers—Western Australian

Branch

and

John Holland Construction and Engineering Pty Ltd.
No. CR 287 of 1997.

7 November 1997.
Order.

HAVING heard Mr J.K. Ferguson as agent for the Applicant
and Mr C. Mitsopoulos on behalf of the Respondent, the Com-
mission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders that, notwith-
standing the provisions of the Hot Briquetted Iron Project
Agreement 1997-98—

(1) A construction employee who is required to perform
grinding, bolting, setting up (boilermaking), rigging
and tacking and whether as a tradesman or a trades
assistant within the 16 reducing gas reactors and four
gas coolers being erected as part of the BHP DRI-
HBI Project near Port Hedland shall be paid, in
addition to any other allowances to which the em-
ployee is entitled, but subject to this Order, a special
payment of $1.25 per hour while employed on such
work.
Provided that an employee employed on construc-
tion work and required to perform welding work
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inside the reactors and coolers shall be paid a special
payment of $2.20 per hour while employed on such
work in lieu of the special payment prescribed herein.
Provided, further, that these special payments shall
be in substitution for the confined space allowance
prescribed in the Agreement, but otherwise shall be
payable on the same terms and conditions prescribed
in that Agreement for that allowance.

(2) This order shall have effect on and from the 17th
day of September, 1997.

(Sgd.) G. L. FIELDING,
[L.S.] Senior Commissioner.

UNIONS—
Application for alteration of

rules—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

S.62.
IN THE MATTER of an application by The Western Australian
Builders’ Labourers, Painters and Plasterers Union of Workers
for alteration of registered rules

(1387 of 1997)

ROBIN COLBERT LOVEGROVE
DEPUTY REGISTRAR.

22 October 1997.
Decision.

HAVING read the application, there being no person desiring
to be heard in opposition thereto, after consulting with the
President, and upon being satisfied that the requirements made
thereunder have been complied with, I have this day registered
an alteration to rule 13 of the registered rules of the applicant
union in the terms of the application as filed on 31 July 1997.

R. C. LOVEGROVE,
Deputy Registrar.

WESTERN AUSTRALIA INDUSTRIAL RELATIONS
COMMISSION

Industrial Relations Act 1979.

s62.
In the matter of an application by the Merchant Service Guild
of Australia, Western Australian Branch, Union of Workers
for alteration of registered rules.

(1487 of 1997)

ROBIN COLBERT LOVEGROVE
DEPUTY REGISTRAR.

27 October 1997.
Decision.

HAVING read the application, there being no person desiring
to be heard in opposition thereto, after consulting with the
President, and upon being satisfied that the requirements made
thereunder have been complied with, I have this day registered
an alteration to rules 4, 8, 12, 14, 20, 25 and 26 of the registered
rules of the applicant union in the terms of the application as
filed on 15 August 1997.

R. C. LOVEGROVE,
Deputy Registrar.

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS
COMMISSION.

Industrial Relations Act 1979.
S.62

In the matter of an application by the Transport Workers’
Union of Australia, Industrial Union of Workers, Western

Australian Branch for alteration of registered rules
645 of 1997.

ROBIN COLBERT LOVEGROVE
DEPUTY REGISTRAR.

18 September 1997.
Decision.

HAVING read the application, there being no person desiring
to be heard in opposition thereto, after consulting with the
President, and upon being satisfied that the requirements made
thereunder have been complied with, I have this day registered
an alteration to rules 12—Duties of Officers and Organisers,
and 40—Resignations, of the registered rules of the applicant
union in the terms of the application as filed on 4 April 1997.

R. C. LOVEGROVE,
Deputy Registrar.

PROCEDURAL DIRECTIONS
AND ORDERS—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Vanessa Kym Parker

and

PFK Pty Ltd t/as Limestone Replicas.

No. 347 of 1997.

30 October 1997.

Direction
WHEREAS on 17 February 1997 the application cited herein
was filed in the Commission pursuant to section 29 of the In-
dustrial Relations Act, 1979 (the Act) claiming outstanding
contractual benefits; and

WHEREAS on 27 March 1997 the Commission issued a
notification to the parties advising that a conference was to be
held on 14 April 1997, pursuant to section 32 of the Act; and

WHEREAS no Answer to the said application was filed in
the Commission and served upon the applicant by the respond-
ent within the time prescribed, or at all; and

WHEREAS Ms P. Boucher, a Director and the Manager of
the Respondent company, requested that the conference be
adjourned on medical and other grounds and the matter was
adjourned to 23 June 1997 by leave of the Commission; and

WHEREAS the respondent was not represented at the con-
ference on 23 June 1997; and

WHEREAS Ms P. Boucher advised the Commission, by
facsimile transmission, that monies are owed to the applicant
and would be paid in 8 weeks; and

WHEREAS on 27 August the applicant informed the Com-
mission that she had not received payment from the respondent
and requested that the matter be listed for hearing; and

WHEREAS on 29 August the Commission issued notifica-
tion to the parties advising that the matter had been listed for
hearing on 10 October 1997; and

WHEREAS on 10 October 1997, shortly prior to the time
notified for the hearing of the matter on that day, the Commis-
sion received a facsimile transmission from Ms P. Boucher
challenging the jurisdiction of the Commission to hear and
determine the matter;

AND WHEREAS the respondent was not represented at the
hearing listed for 10 October 1997;
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NOW THEREFORE the Commission, pursuant to the power
conferred on it under the Act, hereby—

DIRECTS Ms Phyllis Boucher, Director and the Man-
ager of PFK Pty Ltd, to attend a hearing in relation to the
abovementioned matter at 111 St George’s Terrace, Level
18 in Court 2 at 10.30am on Monday 15 December 1997;
and

FURTHER DIRECTS that Mr Phyllis Boucher remain
in attendance at the said hearing until released from such
attendance by the Commission.

(Sgd.) C.B. PARKS,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Peter Charles McAleer

and

BPM Pty Ltd t/a Bird Cameron Chartered Accountants.

No. 857 of 1997.

8 August 1997.
Interim Order.

HAVING heard Mr D. H. Schapper of counsel on behalf of
the Applicant and MR G. D. Droppert of counsel, instructed
by Mr C. Touyz of counsel on behalf of the Respondent, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—

1. THAT the Respondent do file and serve further and
better particulars as to the matters relevant to Sec-
tion 23AA of the Industrial Relations Act 1979 within
7 days of this date;

2. THAT the Applicant do file and serve further and
better particulars of the matters relevant to Section
23AA and of the allegations of unfairness of the dis-
missal and full particulars of his claim for contractual
benefits within 7 days of service of the particulars
referred to in paragraph 1;

3. THAT the Respondent do file and serve a reply to
the particulars filed pursuant to paragraph 2 within 7
days of service of those particulars;

4. THAT the Respondent and the Applicant provide
discovery on oath of all documents concerning both
the unfair dismissal and denied contractual benefits
claims made by the Applicant within 14 days of this
date;

5. THAT the hearing date of 27 August 1997 be va-
cated; and

6. THAT there be liberty for either party to appear on
giving 24 hours notice to the other.

(Sgd.) G. L. FIELDING,    
[L.S.] Senior Commissioner.

PUBLIC SERVICE APPEAL
BOARD—

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Terence Hurley Johnson

and

State Government Insurance Commission.

No. PSAB 16 of 1994.

PUBLIC SERVICE APPEAL BOARD
COMMISSIONER R.N. GEORGE

MR D. PASCOE, BOARD MEMBER
MR H. FARRAR, BOARD MEMBER.

29 October 1997.

Reasons for Decision.
THE COMMISSIONER: These are the Reasons for Decision
of the majority of members of the Public Service Appeal Board
(hereinafter referred to as “the Board”).

On 24 August 1994 Mr Terence Hurley Johnson (“the Ap-
pellant”) filed an appeal against a decision made on 18 August
1994 by the State Government Insurance Commission, as it
was then named, (“the Respondent”) that he be dismissed. That
decision followed his rejection on 27 July 1994 of an offer of
an alternative position with the Respondent at a lower classi-
fication to the position he then occupied. By his appeal the
Appellant alleged that the penalty in all the circumstances was
harsh, unjust and unfair and claimed re-instatement to the po-
sition of Manager, Government Insurance, without loss of
service or benefits.

When the appeal first came on for hearing before the Public
Service Appeal Board it was amended by leave to a claim for
a declaration of unfair dismissal and compensation, commen-
surate with the Appellant’s length of service and salary, in an
amount of $76381. This amendment caused the Respondent,
through its Counsel, to raise the question of the Board’s juris-
diction to award compensation on a claim of unlawful or unfair
dismissal. Having heard argument on the matter the Board
concluded that it did have jurisdiction. The Respondent then
requested the Board to refer to the Full Bench of the Commis-
sion the samequestion, which it formulated in the following
terms. “Does the Public Service Appeal Board have jurisdic-
tion to award compensation in a claim of unlawful or unfair
dismissal where there is no existing or prospective continuing
relationship of employer and employee?” By majority the Full
Bench answered the question in the affirmative (77 WAIG 843).
The determination of the Full Bench was then appealed to the
Industrial Appeal Court. The Industrial Appeal Court allowed
the appeal, set aside the decision of the Full Bench and re-
ferred the matter back to the Full Bench with a direction that
the question be answered in the negative (Appeal No. IAC 3
of 1997—77 WAIG 2169). A Determination of the Full Bench
in those terms issued on 24 September 1997 (PSAB 16 of
1994—unreported).

As a consequence of the decision of the Industrial Appeal
Court the Civil Service Association of WA Inc, wrote to the
Commission on 5 September 1997 on behalf of the Appellant
and notified of its intention to seek to further amend the Ap-
plication before the Board to a claim for re-instatement and
compensation should the Board not view re-instatement as
being a practicable option. On 9 October 1997 the Civil Serv-
ice Association of WA Inc again wrote to the Commission.
That letter, formal parts omitted, advised as follows.

“I refer to my letter of 5 September 1997, which indi-
cated an intent to amend the remedies sought, in the above
matter, to that of reinstatement and compensation should
the Board not view reinstatement as practical.
Following further advice, Mr Johnson accepts that Sec-
tion 23A of the Industrial Relations Act 1979 does not
apply to the Public Service Appeal Board and as a conse-
quence of that and the decision of the Industrial Appeal
Court, the Public Service Appeal Board cannot grant com-
pensation.
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I now have instructions to seek amendment of the rem-
edies sought to that of reinstatement only.
Should you wish any additional information, I can be con-
tacted on 9323 3800.”

The matter was set down for hearing on 15 October 1997 at
which time Mr Rea for the Appellant sought to amend the
claim before the Board in the terms of its letter dated 9 Octo-
ber 1997. In so doing Mr Rea submitted that in amending the
original claim the Appellant acted on strong indications on
behalf of the Respondent that the Appellant would not be re-
instated in any circumstances and on the belief at the time that
compensation was an available alternative remedy. It was ar-
gued that having had that alternative subsequently removed
the Appellant should be able to revert to the original claim for
re-instatement as both remedies arise from the fundamental
purpose of the appeal which was to challenge the decision of
the employer that he be dismissed. Whether or not re-
instatement is a practicable remedy in all the circumstances is
said by Mr Rea to be a matter for determination on merit and
should not be a consideration in relation to whether or not the
application to amend ought be granted.

Mr Rea also submitted that should leave be granted to fur-
ther amend the claim the Board would not be restricted by the
remedy sought as the Board’s jurisdiction is to “adjust” mat-
ters properly before it pursuant to section 80I(1) of the Industrial
Relations Act 1979 (“the Act”). This submission appears to
ignore section 80L(1) of the Act. Franklyn J in his reasons for
decision in Appeal IAC 3 of 1997 observed that—

“The jurisdiction of the Public Service Board is that and
only that conferred on it by the Industrial Relations Act
1979 (“the Act”). Anderson J has set out the relevant pro-
visions of s80I(1) which confers on the Board the
“jurisdiction to hear and determine” the appeals identi-
fied in subparas (a) to (e) thereof and “to adjust all such
matters as are referred to in paragraphs (a), (b), (c), (d)
and (e)” (underlining added). No other section confers
jurisdiction. Section 80L to which (inter alia) we were
referred in argument does not confer additional jurisdic-
tion. It provides that “subject to this Division” (Division
2 of Part IIA of the Act) certain provisions of the Act
“shall apply with such modifications as are prescribed
and such other modifications as may be necessary, to the
exercise by a Board of its jurisdiction under the Act” (un-
derlining added). It is clear therefrom that that section
confers no jurisdiction but rather makes provision for the
manner in which the jurisdiction conferred by s801 may
be exercised, the powers which the Board may exercise
in the exercise of that jurisdiction and the formal require-
ments to apply to its decisions and determinations.”
[Supra at 2170]

Section 80L of the Act provides as follows
“(1) Subject to this Division the provisions of sections

26 (1) and (3), 27, 28, 31 (1), (2), (3), (5) and (6), 34
(3) and (4) and 36 that apply to and in relation to the
exercise of the jurisdiction under this Act of the Com-
mission constituted by a Commissioner shall apply,
with such modifications as are prescribed and such
other modifications as may be necessary, to the ex-
ercise by a Board of its jurisdiction under this Act.

(2) For the purposes of subsection (1) section 31 (1) shall
apply as if paragraph (c) were deleted and the fol-
lowing paragraph were substituted —

(c) by a legal practitioner.”
Notably section 26(2), which provides that in granting relief

or redress under the Act the Commission is not restricted to
the specific claim made or the subject matter of the claim, is
not one of the provisions of the Act identified by section 80L
to apply with such modifications as “are prescribed” or “may
be necessary”. There is thus no power to grant a remedy other
than that sought. We are reinforced in this view by the follow-
ing observations of Anderson J in his reasons for decision in
Appeal IAC 3 of 1997 wherein he said—

“The word “adjust” has various applications in common
parlance and in any given case it obtains its precise mean-
ing or sense from the context in which it is used. In this
legislation, the context is provided by each of the para-
graphs (a) to (e) of s80I(1) and in the case under

consideration the context is provided by para (e). The only
“matter” which is referred to in that paragraph is “a deci-
sion, determination or recommendation ... that the
Government officer be dismissed”. It is that, and only
that, which may be “adjusted” in the exercise of this par-
ticular aspect of the Board’s jurisdiction. The power to
“adjust” a decision or determination can only be a power
to reform the decision in some way. In the case of a deci-
sion or determination by an employer to dismiss an
employee with one month’s pay in lieu of notice, the most
obvious way to do that would be to reverse it. Whether
there may be other ways of adjusting such a decision is
perhaps an open question. It may be arguable that the
power to adjust a decision of dismissal includes a power
to adjust the period of notice. The issue does not arise in
this case because no such adjustment was sought by the
respondent. He made no claim to reform the decision in
that way, that is, by altering the period of notice. He made
only a claim for monetary compensation on the ground
that the decision of dismissal itself was unfair. Hence, the
Board was not asked to change the decision in any way.”
[Supra at 2170/71]

In the Board’s view it is clear that it is restricted in the exer-
cise of its jurisdiction to the relief sought. While neither the
Act nor the Regulations prescribe that the remedy sought be
specified in a Notice of Appeal pursuant to section 80I of the
Act, this does not relieve the Appellant from the obligation to
specify the relief sought on appeal.

The Application to further amend the claim was strongly
opposed by the Respondent for reasons set out in a document
headed “Submissions In Support of Respondents Application
To Dismiss The Appeal” filed in the Commission on 15 Octo-
ber 1997. Those submissions were constructed in the context
of the following sequence of events set out therein.

18 August 1994 Date of termination of the Appellant’s
employment

29 August 1994 Appellant lodges Appeal with the Pub-
lic Service Appeal Board (“the Board”).
In his Notice of Appeal the Appellant
sought “an order to be reinstated to the
position of Manager, Government In-
surance, without loss of service or
benefits”.

26 October 1995First day of hearing. Appellant requested
and was granted leave to amend the re-
lief sought so as to seek only “a
declaration of unfair dismissal and com-
pensation, commensurate with his
length of service and salary, in the
amount of $76,381.00.

31 May 1996 The Board hands down its decision on
whether it has jurisdiction to award the
relief sought.

7 March 1997 The Full Bench of the Commission
hands down its decision on the same
question.

20 August 1997 The Industrial Appeal Court hands down
its decision, stating that the Board does
not have jurisdiction to award compen-
sation.

It is also relevant that it was not until 25 September 1995,
following a protracted period of negotiations between the par-
ties, that the Appellant through its agent notified the
Commission that there was no prospect of a settlement being
achieved and requested that the Appeal be listed for hearing
and determination.

Against this background Mr Momber for the Respondent
submitted that the Respondent had assumed from 26 October
1995, and was entitled to do so, that the Appellant had aban-
doned his claim for re-instatement. On the basis of that
assumption it was said that the Respondent had moved to fill
the Appellant’s position on a permanent basis and that this,
when viewed in the context of the time which has elapsed
since the Appellant’s dismissal, would make re-instatement
impossible.

It was further submitted that to grant leave to “re-amend”
the claim would be “extraordinarily” prejudicial to
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theRespondent which had been conducting its case and incur-
ring substantial costs on the basis that the claim for
re-instatement was abandoned and only compensation was
sought. Mr Momber argued that the Board should have regard
for this prejudice in its consideration of the Appellant’s appli-
cation to re-amend and cited in support the reasons for decision
of Acting President Fielding, as he then was, in Michael v
Ridgeway & Os (1984) wherein he said.

“Although much was made by the Appellants of the Com-
mission’s obligation to consider matters before it having
regard to equity, good conscience and the substantial
merits of the matter, that does not mean that the matter
should be determined having regard to the interests of the
Appellants only. Equity requires that there be a balancing
of all the competing interests associated with the matter.
This is pointed out in Kangatheran v. Boans Ltd (supra),
there is need, amongst other things, to have regard to the
interests of the Respondents”.
[74 WAIG 1726]

According to Mr Momber, the remedy of re-instatement is
not genuinely sought by the Appellant but rather it is to pro-
vide a vehicle for exerting pressure to achieve the real objective
of obtaining compensation. This, it was said, is an abuse of
process which the Board has a duty to prevent.

Finally it was argued that having abandoned his claim for
re-instatement the Appellant should not now be heard to say
that he wished to return to that avenue of relief. In this regard
Mr Momber drew the Board’s attention to the Judgement of
Harman J in Cellular Clothing Co Ltd v. White & Co Ltd (1952)
wherein he said.

“It is very rare that one refused leave to amend on terms,
but here, as Mr Levy very candidly said, he decided, when
he issued his Statement of Claim, to abandon infringe-
ment because he felt he had no case for it. Once abandoned,
the claim remains abandoned, and it does not lay in the
mouth of the Plaintiff to say “now I should like to put it
back again”. If it be as I think it probably is, a matter of
discretion, I refuse leave because the Plaintiffs, having
deliberately taken the course they did and announce to
the world and to the Defendants that the only particulars
which they were going to rely upon were such and such,
now sought to rely on other particulars altogether, which
either were, or ought to have been, within their knowl-
edge before they issued their Writ and, indeed, where the
reason, though it is said, why the Writ was originally is-
sued. In my judgment, it would be quite wrong to allow
an amendment of this sort under those circumstances”.
[70 RPC 9]

In all of the circumstances it is submitted on behalf of the
Respondent that the Board “should refuse leave to re-amend
the claim for relief, and dismiss the matter pursuant to its power
under section 27(1)(a)(iv) on the grounds that—

“(a) to allow the Applicant to proceed would be an abuse
of the Board’s process in light of his previous ac-
tions and the Industrial Appeal Court decision.

 (b) it is unreasonable to expect the Respondent employer
to face the prospect of reinstatement 3 years after
the event and without an order for reinstatement, loss
of contractual benefits cannot be awarded.”

[Written Submissions In Support Of Respondent’s Ap-
plication To Dismiss The Appeal]

Having carefully considered the respective arguments of the
parties the Board, by majority, has concluded that the applica-
tion on behalf of the Applicant to re-amend the claim to revert
to the remedy of re-instatement as originally sought should be
denied for the following reasons.

1. Following the filing of his appeal the Appellant was
engaged in negotiations with the Respondent for a
period in excess of twelve months before he notified
the Commission on 25 September 1995 that there
was no prospect of a settlement and requested that
the matter be listed for hearing and determination.
In his Statement dated 16 October 1995 and lodged
pursuant to the provisions of Regulation 45(9) of the
Industrial Relations Commission Regulations 1985,
the Appellant stated that he had no desire to be re-
instated and characterised his claim as one seeking

compensation. This statement was made against the
background of in excess of twelve months negotia-
tions during which the Appellant formulated his
position. Having heard submissions in relation to this
aspect of the Appellant’s Statement, the Board
granted leave to amend the claim for relief from re-
instatement to a declaration of unfair dismissal and
compensation.

2. While the amendment referred to in 1. above was
sought and granted on the belief that a remedy in
terms of the amended claim was available, the real
intentions of the Appellant did not change following
the decision of the Industrial Appeal Court which
determined that the Board lacked jurisdiction to
award compensation as claimed. This is evidenced
by the letter from the Civil Service Association of
WA Inc dated 5 September 1997 in which it was said,
inter alia, “In view of the Appeal Court’s decision
we will be seeking to amend the remedy sought to
that of re-instatement and compensation should the
Board not view re-instatement as practical”. That
position was later amended only when the Appellant
accepted that compensation by that route was also
not available (letter from the Civil Service Associa-
tion of WA Inc dated 9 October 1997).

3. Having made a considered decision to abandon his
claim for re-instatement after over twelve months of
negotiations the Appellant should not be heard now
to say that the remedy sought is that which was pre-
viously abandoned.

4. Even if there was a finding of unfair dismissal, re-
instatement could not be an option. This much is clear
from the following factors.

• The Appellant’s own Statement of Facts pro-
vided in accordance with Regulation 45 of the
Industrial Relations Commission Regulations,
1985 and submissions based on that statement
which caused the Board to grant leave to
amend the original claim;

• the entitlement of the Respondent to arrange
its affairs from 25 October 1995 on the pre-
sumption that the claim of re-instatement was
abandoned; and

• the time which has elapsed since the dismissal
appealed against was effected.

In these circumstances there would be no purpose to
further proceedings based upon a claim in the terms
of the amendment now sought as the Commission
does not have the power to make a declaration (in
this case of unfair dismissal) unless at the same time
it follows up the declaration by making substantive
orders (See the decision of the Industrial Appeal
Court in Metropolitan (Perth) Passenger Transport
Trust and Erhard Gersdorf (1981) 61 WAIG 611 at
616).

Weighing all of the above, the Board, by majority, concludes
that when the competing interests of the parties are balanced,
equity would not be served by allowing the further amend-
ment to the Appellant’s claim now sought (See Michail v
Ridgeway and Os (1994) 74 WAIG 1726).

In light of the Determination of the Full Bench dated 24
September 1997 in PSAB 16 of 1994 (Supra), and in the ab-
sence of the amendment to the claim now sought, the Board is
without jurisdiction (or power) to deal with the Appeal. The
matter is therefore to be determined by orders firstly that the
application to amend be dismissed and secondly that the Ap-
peal be dismissed.

Appearances:Mr E. Rea on behalf of the Appellant
Mr P. Momber (of Counsel) on behalf of the Respondent.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Terence Hurley Johnson

and

State Government Insurance Commission.

No. PSAB 16 of 1994.

PUBLIC SERVICE APPEAL BOARD
COMMISSIONER R.N. GEORGE.

MR D. PASCOE, BOARD MEMBER
MR H. FARRAR, BOARD MEMBER.

29 October 1997.

Order.
HAVING heard Mr E. Rea on behalf of the Appellant and Mr
P. Momber (of Counsel) on behalf of the Respondent, the Public
Service Appeal Board, by majority, pursuant to the powers
conferred on it under the Industrial Relations Act, 1979, hereby
orders—

1. THAT the Application to further amend the remedy
sought on appeal be and is hereby dismissed.

2. THAT the Appeal be and is hereby dismissed.
(Sgd.) R.N. GEORGE,

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Sandra Mero

and

Commissioner for Public Sector Standards.

No. PSAB 13 of 1997.

PUBLIC SERVICE APPEAL BOARD
PUBLIC SERVICE ARBITRATOR J.F. GREGOR,

CHAIRMAN
MR HENTY FARRAR, BOARD MEMBER
MR KEN CHINNERY, BOARD MEMBER.

3 November 1997.

Order.
WHEREAS on the 4 September 1997 Sandra Mero instituted
an appeal against the decision of the Commissioner for Public
Sector Standards to suspend her without pay in accordance of
Section 82 of the Public Sector Management Act 1994; and

WHEREAS the matter was listed for hearing before the
Public Service Appeal Board on 27 October 1997; and

WHEREAS prior to the hearing date the Community and
Public Sector Union WA Branch/Civil Service Association of
WA Incorporated sought leave to withdraw the matter; and

WHEREAS leave was granted;
NOW THEREFORE pursuant to the power vested in it un-

der the Industrial Relations Act, 1979 the Public Service Appeal
Board hereby orders—

THAT the application be and is hereby withdrawn.
(Sgd.) J.F. GREGOR,

[L.S.] Public Service Arbitrator Chairman,
Public Service Appeal Board.

NOTICES—
Union matters—

No. 680 of 1997
To rectify a deficiency in the notice published in the the

Western Australian Industrial Gazette on 28th May 1997 a
further NOTICE is given of an application by the “State School
Teachers’ Union of W.A. (Incorporated)” to the Full Bench of
the Western Australian Industrial Relations Commission for
an alteration to Rule 4.—Membership and Rule 5.—Entitle-
ments.

The current Rule 4.- Membership and Rule 5.—Entitlements
are set out below, and the proposed new rules 4 and 5 fol-
low—

Existing Rules

4. MEMBERSHIP
The State School Teachers’ Union of W.A. (Incorporated)

shall consist of an unlimited number of persons employed or
usually employed in the following categories—

(a) FULL MEMBERS—
(i) Teachers employed by the Education Depart-

ment of Western Australia or by any institution
providing technical and further education in
Western Australia and teachers employed in
pre-school centres in Western Australia pro-
vided that such teachers hold or are enrolled
for the purpose of obtaining a teaching aca-
demic qualification.

(ii) Any person employed by any of the employ-
ers or in any of the places referred to in sub-rule
(a) (i) of this rule who is employed as an edu-
cation officer, guidance officer, counsellor or
demonstrator.

(iii) Teachers employed in a temporary capacity by
a technical and further education institution.

(iv) Teachers employed by and in a Community
College in Western Australia.

(v) Any person elected to an office in the State
School Teachers’ Union of Western Australia.

(b) HONORARY LIFE MEMBERS : Any teacher or
any employee of the Union who has rendered long
and meritorious service to the Union may, upon re-
tirement, be appointed as an Honorary Life Member.
For the purpose of such an appointment it shall be
necessary that nominations be received and approved
by the Executive and published in the W.A. Teach-
ers’ Journal or The Western Teacher at least three
months prior to the opening of State Council.

(c) HONORARY MEMBERS : Exchange teachers who
are members of a teachers’ organisation in the State
or country from which they have come and unem-
ployed teachers may be appointed by the Executive
as Honorary Members of this Union.

(d) SPECIAL CATEGORY MEMBERSHIP : Persons
who are not trained teachers but who because of their
special expertise are placed in charge of a class in
any area of the educational service may become Spe-
cial Category Members.

(e) RETIRED TEACHER MEMBERS : Teachers re-
tired from the Education Department of W.A. because
of age or invalidism may be admitted as Retired
Teacher Members at the discretion of the Executive.

(f) ASSOCIATE MEMBERS : The following persons
are eligible—

(i) Retired employees of the Union.
(ii) Former members, including all categories who

are not eligible for any other form of member-
ship.

(g) APPOINTED MEMBERS:  Any employee of the
SSTUWA appointed to a position as General Secre-
tary, Industrial Advocate, Industrial Organiser,
Librarian, Industrial Research Officer or Women’s
Officer.
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5. ENTITLEMENTS
(a) FULL MEMBERS  shall be entitled to all rights,

privileges and benefits of membership of this Un-
ion.

(b) HONORARY LIFE MEMBERS  shall be entitled
to all rights, privileges and benefits available to full
members except that they shall not stand for office.

(c) HONORARY MEMBERS  shall have the same
rights and privileges as full members except that they
shall not be entitled to be represented at State Coun-
cil or to hold Union office or to vote in elections for
Union office.

(d) SPECIAL CATEGORY MEMBERS  shall have
the same rights and privileges as full members ex-
cept that they shall not be entitled to form a branch,
hold Union office, or vote at elections for a Union
office.

(e) RETIRED TEACHER MEMBERS  shall not be
eligible to stand for election to any office of the Un-
ion or to vote at such an election but shall be entitled
to all other rights, privileges and benefits of mem-
bership except as otherwise provided by this
Constitution and provided that the use of the facili-
ties at Union headquarters shall be by decision of
the Executive.

(f) ASSOCIATE MEMBERS  of the Union shall not
be entitled to be represented at Conference, nor be
eligible to stand for election to an office of the Un-
ion, nor to vote at such elections, nor receive
industrial assistance but shall be entitled to use the
facilities at Union headquarters and have other so-
cial benefits as decided by Executive from time to
time.

(g) APPOINTED MEMBERS  shall be entitled to all
rights, privileges and benefits of membership of this
Union, except—

(i) the right to attend State Council as a delegate,
and

(ii) the right to stand for office.
Proposed Rules

4. MEMBERSHIP
The State School Teachers’ Union of W.A. (Incorporated)

shall consist of an unlimited number of persons employed or
usually employed in the following categories—

(a) FULL MEMBERS—
(i) Teachers employed by the Education Depart-

ment of Western Australia or by any institution
providing technical and further education in
Western Australia and teachers employed in
pre-school centres in Western Australia pro-
vided that such teachers hold or are enrolled
for the purpose of obtaining a teaching aca-
demic qualification.

(ii) Any person employed by any of the employ-
ers or in any of the places referred to in sub-rule
(a) (i) of this rule who is employed as an Edu-
cation Officer, Guidance Officer, Counsellor,
Demonstrator or Aboriginal Education Worker.

(iii) Teachers employed in a temporary capacity by
a technical and further education institution.

(iv) Teachers employed by and in a Community
College in Western Australia.

(v) Any person elected to an office in the State
School Teachers’ Union of Western Australia.

(vi) Any person employed by any of the employ-
ers or in any of the places referred to in sub-rule
(a)(i) whose work is contracted out to or un-
dertaken by an alternative employer.

(vii) Independent contractors who, if they were
employees performing work of the kind which
they usually perform as independent contrac-
tors, would be eligible for membership of the
Union.

(viii) Any employee of the SSTUWA (inc.) provided
that such persons are not eligible for member-
ship of the Australian Mucicipal,
Administrative, Clerical and Services Union
of Employee, W.A., Clerical and Administra-
tive Branch.

(b) HONORARY LIFE MEMBERS : Any teacher or
any employee of the Union who has rendered long
and meritorious service to the Union may, upon re-
tirement, be appointed as an Honorary Life Member.
For the purpose of such an appointment it shall be
necessary that nominations be received and approved
by the Executive and published in the W.A. Teach-
ers’ Journal or The Western Teacher at least three
months prior to the opening of State Council.

(c) HONORARY MEMBERS : Exchange teachers who
are members of a teachers’ organisation in the State
or country from which they have come and unem-
ployed teachers may be appointed by the Executive
as Honorary Members of this Union.

(d) SPECIAL CATEGORY MEMBERSHIP : Persons
who are not trained teachers but who because of their
special expertise are placed in charge of a class in
any area of the educational service may become Spe-
cial Category Members.

(e) RETIRED TEACHER MEMBERS : Teachers re-
tired from the Education Department of W.A. because
of age or invalidism may be admitted as Retired
Teacher Members at the discretion of the Executive.

(f) ASSOCIATE MEMBERS : The following persons
are eligible—

(i) Retired employees of the Union.
(ii) Former members, including all categories who

are not eligible for any other form of member-
ship.

5. ENTITLEMENTS
(a) FULL MEMBERS  shall be entitled to all rights, privi-

leges and benefits of membership of this Union.
(b) HONORARY LIFE MEMBERS  shall be entitled to

all rights, privileges and benefits available to full members
except that they shall not stand for office.

(c) HONORARY MEMBERS  shall have the same rights
and privileges as full members except that they shall not be
entitled to be represented at State Council or to hold Union
office or to vote in elections for Union office.

(d) SPECIAL CATEGORY MEMBERS  shall have the
same rights and privileges as full members except that they
shall not be entitled to form a branch, hold Union office, or
vote at elections for a Union office.

(e) RETIRED TEACHER MEMBERS  shall not be eligi-
ble to stand for election to any office of the Union or to vote at
such an election but shall be entitled to all other rights, privi-
leges and benefits of membership except as otherwise provided
by this Constitution and provided that the use of the facilities
at Union headquarters shall be by decision of the Executive.

(f) ASSOCIATE MEMBERS  of the Union shall not be
entitled to be represented at Conference, nor be eligible to
stand for election to an office of the Union, nor to vote at such
elections, nor receive industrial assistance but shall be enti-
tled to use the facilities at Union headquarters and have other
social benefits as decided by Executive from time to time.

This matter has been listed before the Full Bench on the
28th day of January 1998.

A copy of the Rules of the organisation and the proposed set
of rules may be inspected at my office, 111 St George’s Ter-
race, Perth.

Any organisation registered under the Industrial Relations
Act 1979, or any person who satisfies the Full Bench that he
has a sufficient interest or desires to object to the application
may do so by filing a notice of objection in accordance with
the “Industrial Relations Commission Regulations 1985”.

R. LOVEGROVE,
Deputy Registrar.

10 November 1997.


