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FULL BENCH—
Appeals against decision of

Commission—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.

Gregory John Patrick Johannes
(Appellant)

and

Sedco Forex International Drilling Inc.
(Respondent)

No 2452 of 1997.

BEFORE THE FULL BENCH.
HIS HONOUR THE PRESIDENT P J SHARKEY.

COMMISSIONER J F GREGOR.
COMMISSIONER C B PARKS.

26 May 1998.
Order.

THIS matter having come on for hearing before the Full Bench
on the 26th day of May 1998, and the Notice of Hearing hav-
ing been forwarded to the postal address on the Notice of
Appeal filed herein on the 30th day of December 1997, and
there being no appearance by or on behalf of the appellant,
and having heard Mr R Gifford on behalf of the respondent,
and the respondent having moved that the application herein
to extend time to lodge appeal books and the appeal be dis-
missed and reasons for decision having been then given, it is
this day, the 26th day of May 1998, ordered and declared as
follows—

(1) THAT the application herein to extend time to file
appeal books out of time be and is hereby dismissed.

(2) THAT appeal No 2452 of 1997, filed herein on the
30th day of December 1997 against the decision of
the Commission in matter No 1519 of 1997 made on
the 12th day of December 1997, be and is hereby
dismissed.

By the Full Bench.
(Sgd.) P. J. SHARKEY,

[L.S.] President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Robowash Pty Ltd
(Appellant)

and

Michael Hart
(Respondent).

No. 1049 of 1997.

BEFORE THE FULL BENCH

HIS HONOUR THE PRESIDENT P J SHARKEY.
CHIEF COMMISSIONER W S COLEMAN.

COMMISSIONER C B PARKS.

12 November 1997.

Reasons for Decision.
THE PRESIDENT: These are applications by the appellant
herein seeking—

(1) Leave to file and serve a notice of appeal out of time.
(2) Leave to extend time within which to make that ap-

plication.
(3) Leave to extend time in which to file and serve the

appeal books.

BACKGROUND
By notice of appeal filed in the Commission on 4 June 1997,

the appellant (the respondent at first instance) appealed against
the decision of the Senior Commissioner in application No
1661 of 1996 given on 12 May 1997.

By the decision, the Senior Commissioner ordered that the
respondent (the appellant herein) pay to the applicant (the re-
spondent herein) “the sum of $18,930.25 subject to any tax
liability in payment of a benefit denied to the Applicant under
his contract of employment with the Respondent”.

The notice of appeal was filed late, namely two days outside
the 21 day period within which a notice of appeal under s.49
of the Industrial Relations Act 1979 (as amended) (hereinafter
referred to as “the Act”) must be filed. In fact, s.49(3) requires
that an appeal “shall be instituted within 21 days of the date of
the decision against which the appeal is brought”.

The application to extend time within which to file this ap-
peal was filed in the Commission on 5 June 1997.

On 5 June 1997, the appellant filed an application for “an
extension of time pursuant to regulation 78 in which to apply
for an extension of time to file Appeal No. 1049 of 1997”,
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such application being made pursuant to regulation 78 of the
Industrial Relations Commission Regulations 1985 (as
amended) (hereinafter referred to as “the Regulations”).

A declaration of service of the application to extend time
within which to apply and within which to file the notice of
appeal was filed in the Commission on 11 June 1997.

An application for an extension of time within which to “en-
ter the appeal books” was filed on 18 June 1997. There seems
to be no declaration of service filed in relation to that applica-
tion.

It is timely to remind parties, interveners, objectors and oth-
ers in this jurisdiction, that declarations of service are prescribed
as Form 2 to the Regulations.

Further, where service of any document is required under
the Act or the Regulations, proof of service of such document
is required to be given by statutory declaration in accordance
with Form 2, filed in the office of the Registrar within seven
days of the date upon which service is effected unless the date
given for the hearing of the matter is within that time, in which
case proof of such service shall be given not later than the date
for the hearing of the matter to which the document relates
(see regulation 91 of the Regulations).

No answer was filed in reply to these applications, but no
point was taken in that regard, and we permitted the respond-
ent to conduct his case in opposition to the application through
an agent.

No request was made to list these applications for hearing
until 19 August 1997. This occurred after the Commission,
constituted by the President, dismissed an application pursu-
ant to s.49(11) of the Act for a stay of the Senior
Commissioner’s decision, such application being dismissed
on 3 July 1997 in application No 1167 of 1997.

After the request to list the application for hearing and de-
termination, the Full Bench heard submissions on 5 September
1997. The matter was part heard after that date, and the hear-
ing and determination was completed on 20 October 1997 when
the Full Bench granted the application.

The applications were opposed by the respondent.
It was common ground, and we were also informed, that in

the week preceding 20 October 1997, an Industrial Magistrate
made an order enforcing the order made by the Senior Com-
missioner, whereby the appellant was required to pay to the
respondent the amount of the order by instalments.

ISSUES, SUBMISSIONS AND CONCLUSIONS
There were detailed submissions on either side in this mat-

ter, all of which we have considered carefully. A number of
authorities were cited to the Full Bench.

However, the principles by which the Full Bench is bound
in applications for extension of time are Ryan v Hazelby and
Lester t/a Carnarvon Waste Disposals 73 WAIG 1752 (IAC)
and Tip Top Bakeries v TWU 74 WAIG 1189 (IAC), as well
as Gallo v Dawson [1990] 64 ALJR 458 at 459 (HC) per
McHugh J. I follow and apply those authorities here.

The grant of an extension of time is not automatic. The dis-
cretion to extend time is given for the sole purpose of enabling
the Commission to do justice between the parties. Accord-
ingly, this means that the discretion can only be exercised in
favour of an applicant upon proof that strict compliance with
the rules will work an injustice upon the applicant.

In order to determine whether the rules will work an injus-
tice, it is necessary to have regard to the history of the
proceedings, the conduct of the parties, the nature of the liti-
gation, and the consequences for the parties of the grant or
refusal of the application for extension of time.

Since one of the applications is for extension of time within
which to file a notice of appeal, it is necessary to consider the
prospects of the appellant succeeding in the appeal. One must
also bear in mind that, upon the expiry of the time for institut-
ing an appeal, the respondent has a “vested right to retain the
judgment”. It should also be understood that the rules of this
Commission must prima facie be obeyed.

Certainly, a fortiori, s.49(3) of the Act is to be prima facie
obeyed, as is also, for example, s.29(2) of the Act.

I would first of all have regard to the prospect of the appel-
lant succeeding in the substantive appeal were an extension of
time granted. In my opinion, on what was submitted, it being

unnecessary, and, indeed, unhelpful to go into the arguments
in detail, there is, on consideration of grounds 3 and 4 of the
grounds of appeal, a sufficiently arguable case (as Nicholson J
described in Tip Top Bakeries v TWU (op cit) (IAC) at page
1191) to decide that there would be an injustice to the appel-
lant if an extension of time were not granted. This was the
approach taken by the Industrial Appeal Court in Tip Top Bak-
eries v TWU (op cit) (IAC).

The length of delay was minimal in regard to the application
to extend time in which to appeal and the application to ex-
tend time within which to apply.

As to the application to extend time within which to “enter”
the appeal books, I observe as follows. Appeal books are re-
quired to be lodged with the Registrar within 14 days of filing
a notice of appeal (see regulation 29(10) of the Regulations).
The appeal books were lodged on 5 September 1997, two
months after the appeal was filed. However, the application to
extend time within which to file the appeal books was made,
as I have said, on 18 June 1997, which was only three days
outside the time limit for the filing of the appeal books.

As I have already said, there was minimal delay in lodging
the appeal and minimal delay in making each of the applica-
tions to extend time. The delay in making the application to
extend time to lodge the appeal books, as I have said, was a
little longer, but not seriously longer. The detriment to the re-
spondent caused by the delay is not as great as it even might
have been because of the fact that the respondent has not been
deprived of the benefits of his “judgment” because of the en-
forcement order. Had, however, there been a stay of the
operation of the decision, then I might have observed differ-
ently.

The prejudice suffered to the appellant if this application is
not granted is obvious. It is the loss of the right to have the
order made at first instance set aside if the appeal had merit.

The justice of the application has been established, having
regard to s.26(1)(a) and s.26(1)(c) of the Act.

The reason for the delay in listing has been explained as the
fault of the appellant’s solicitor, and I am prepared to accept
that as an added reason for granting this application in this
case. I might not in another case.

For those reasons, I agreed to grant the applications.
CHIEF COMMISSIONER W S COLEMAN: I have had

the benefit of reading the Hon President’s reasons for deci-
sion. I agree with those reasons.

COMMISSIONER C B PARKS: I agree with the reasons
for decision of His Honour the President, and have nothing
further to add.

THE PRESIDENT: For those reasons, the applications were
granted.

Appearances: Mr A Randles (of Counsel), by leave, on be-
half of the appellant.

Mr T Houweling, as agent, on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Robowash Pty Ltd
(Appellant)

and

Michael Hart
(Respondent).

No. 1049 of 1997.

BEFORE THE FULL BENCH

HIS HONOUR THE PRESIDENT P J SHARKEY.
CHIEF COMMISSIONER W S COLEMAN.

COMMISSIONER C B PARKS.

20 October 1997.

Order.
THIS matter having come on for hearing of interlocutory ap-
plications before the Full Bench on the 20th day of October
1997, and having heard Mr A Randles (of Counsel), by leave,
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on behalf of the appellant and Mr T Houweling, as agent, on
behalf of the respondent, and the Full Bench having deter-
mined that its reasons for decision will issue at a future date, it
is this day, the 20th day of October 1997, ordered and directed
as follows—

(1) THAT time be and is hereby extended to and includ-
ing the 11th day of June 1997 for the appellant herein
to file and serve the notice of appeal.

(2) THAT time be and is hereby extended to and includ-
ing the 11th day of June 1997 for the appellant herein
to file an application to extend time to file the notice
of appeal.

(3) THAT time be and is hereby extended to and includ-
ing the 5th day of September 1997 for the appellant
herein to file and serve appeal books.

By the Full Bench.
(Sgd.) P.J. SHARKEY,

[L.S.] President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Robowash Pty Ltd
(Appellant)

and

Michael Hart
(Respondent).

No. 1049 of 1997.

BEFORE THE FULL BENCH

HIS HONOUR THE PRESIDENT P J SHARKEY.
CHIEF COMMISSIONER W S COLEMAN.

COMMISSIONER C B PARKS.

10 September 1997.

Order.
THIS matter having come on for hearing of interlocutory ap-
plications before the Full Bench on the 5th day of September
1997, and having heard Mr A Randles (of Counsel), by leave,
on behalf of the appellant and Mr T Houweling, as agent, on
behalf of the respondent, and the Full Bench having made such
an order as is necessary or expedient for the expeditious and
just hearing and determination of the matter herein, it is this
day, the 10th day of September 1997, ordered, by consent,
that the matter be and is hereby adjourned for further hearing
and determination to 9.00 am on Monday, the 20th day of
October 1997.

By the Full Bench.
(Sgd.) P.J. SHARKEY,

[L.S.] President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Robowash Pty Ltd
(Appellant)

and

Michael Hart
(Respondent).

No. 1049 of 1997.

BEFORE THE FULL BENCH

HIS HONOUR THE PRESIDENT P J SHARKEY.
COMMISSIONER A R BEECH.
COMMISSIONER C B PARKS.

18 March 1998.

Reasons for Decision.
THE PRESIDENT: This is an appeal against the decision of
the Senior Commissioner which was given on 12 May 1997 in

application No 1661 of 1996, and brought under s.49 of the
Industrial Relations Act 1979 (as amended)(hereinafter called
“the Act”). The appeal is against the whole of the decision.

The decision was made on an application by the applicant
employee, Michael Hart (the respondent upon this appeal)
under s.29 of the Act, by which application the applicant
claimed that he had not been paid by his employer, the re-
spondent, Robowash Pty Ltd, contractual benefits to which he
was entitled. The application was opposed and the matter heard
and determined by the Senior Commissioner.

On 12 May 1997, the Commission, by its decision, ordered
that the respondent pay to the applicant the sum of $18,930.25,
subject to any tax liability by way of payment of a benefit
denied to the applicant under his contract of employment with
the respondent. (I have some difficulty with the proposition
that an award of contractual benefits expressed as being sub-
ject to tax liability is correctly expressed, but it is not necessary
for me to consider that in these proceedings.)

It is against that decision that the appellant now appeals on
the following grounds—

“1. The learned Senior Commissioner erred in fact in
finding that the Applicant had for brief periods per-
formed some work normally carried out by the
Applicant’s subordinates on the shop floor when the
evidence showed that the Applicant had been pro-
gressively spending more time performing work
normally carried out by his subordinates on the shop
floor.

2. The learned Senior Commissioner erred in fact in
finding that the change in the proportion of duties
the Applicant performed on the shop floor consti-
tuted a significant change to the Applicant’s duties
and responsibilities.

3. The learned Senior Commissioner erred in fact and
law in finding that the change in proportion of duties
that the Applicant performed on the shop floor con-
stituted such a significant change as to constitute a
constructive dismissal by the Respondent of the Ap-
plicant.

4. The learned Senior Commissioner erred in fact and
law in interpreting the word “rearrangement” in
Clause 10 of the Applicant’s contract of employment
as a rearrangement of the personnel or management
structure of the company without reference to the
context and meaning of the other words within the
clause such that the meaning attributed by the learned
Senior Commissioner was arbitrary and artificial.

5. The learned Senior Commissioner erred in fact in
finding that the changes to the Applicant’s duties con-
stituted a rearrangement (as interpreted by the learned
Senior Commissioner) of the personnel or manage-
ment structure of the company such that Clause 10
of the Applicant’s contract of employment was in-
voked.

6. The learned Senior Commissioner erred in fact and
law in not having sufficient regard to sections 26(1)(a)
and 26(1)(b) of the Industrial Relations Act 1979
when considering the overly favourable terms to the
Applicant of Clause 10 of the contract of employ-
ment and to the Applicant’s actions in attempting to
rely on Clause 10 of the contract of employment rather
than resolve his difficulties with the Respondent.”

BACKGROUND
Mr Hart was employed at one time by the appellant as its

Production Supervisor. The appellant, at the material time,
carried on the business of developing, manufacturing and serv-
icing industrial cleaning machines. It was the allegation of Mr
Hart that he was dismissed, as a result of which he was denied
benefits under his contract of employment. He left the appel-
lant’s employ on 12 November 1996.

The benefits he claimed were as follows—
a) A redundancy payment in the sum of approximately

$20,444.71;
b) Remuneration for the balance of the term of his con-

tract of employment in the sum of approximately
$18,173.04;
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c) Payment in lieu of notice of termination, amounting
to 16 weeks’ salary being approximately $12,115.38.

There was initially, too, a claim by Mr Hart for certain an-
nual leave entitlements, which was settled and did not form
part of the application before the Senior Commissioner.

Mr Hart was a tradesman welder who commenced employ-
ment with the appellant early in 1993, principally as a welder
and technical assistant. The appellant was then in the develop-
ing stage, but its business increased. As its business increased,
it employed other staff, and, as a result, in February 1995, Mr
Hart was appointed as the appellant’s Production Supervisor.

In that capacity, Mr Hart was required to manage all aspects
of the appellant’s manufacturing process, including “mainte-
nance of building and machinery, within pre-determined
budgetary limitations ensuring that products complied with
company quality and delivery requirements”.

He was also responsible for controlling and coordinating
the resources of the fabrication and assembly department, for
promoting and maintaining sound industrial relations, person-
nel, health and safety practices in accordance with awards,
acts, agreements and company policies, and for taking disci-
plinary action in regard to poor performance, attendance, etc.
He also took on the role of purchasing officer.

His employment was the subject of a written job descrip-
tion, but otherwise, the terms of his contract of employment
were oral terms. This changed in mid-1995 when he entered
into a written contract (see pages 22-24 of the Appeal Book
(hereinafter referred to as “AB”)), confirming his position as
Production Supervisor and that contract, in its most material
clause, Clause 10, provided as follows—

“The commencing date of your employment under this
agreement, is confirmed as 4th January 1993 with the con-
ditions in this letter being from 1st May 1995. The term
of appointment is for a period of two years.
In addition the company has the right to dismiss any em-
ployee without notice for misconduct, becoming a
bankrupt, becoming of unsound mind, being convicted of
a criminal offence, becoming permanently incapacitated
by accident or illness or serious or persistent breach of
the employee’s terms and conditions of employment. In
the case of such breach only the Base Remuneration Pack-
age and benefits will be paid up to the time of dismissal.
In the case of the company terminating your employment
other than by summary dismissal and where the Com-
pany is subject to Merger, Acquisition, Re-arrangement,
Re-construction, Liquidation or Receivership you will be
entitled to receive a redundancy termination payment, but
which will be not less than three (3) months Base Salary
Package applying at the time of termination, plus 4 weeks
for every year of service.”

By that contract, also, he was to be paid a Base Salary Pack-
age of $36,400 per annum, to be reviewed annually and in
fact, in August 1995, the package was increased to $39,375.

In early January 1996, Mr Frank Raymond Jasper became
the Managing Director of the appellant. At the request of the
appellant, which was in need of funds, he had advanced funds
to the appellant. This made him a major investor in the com-
pany. Another major investor was Mr Eric Lindsay Bolto.

Mr Jasper insisted, as a condition of advancing those funds,
that the appellant’s staffing levels be reduced and that the
number of managers be reduced. As a result, staffing levels
were reduced by almost two-thirds, but Mr Hart continued in
his position as Production Supervisor.

After Mr Jasper became Managing Director, he concluded
that Mr Hart could be more gainfully employed on the work-
shop floor than as a pure administrator because there were so
few people in his area to supervise that Mr Hart was not fully
occupied in a supervisory role. This assessment was disagreed
with by Mr Hart, although from time to time the latter did
perform some of the welding work normally carried out by his
subordinates on the shop floor. (This was in July 1996.)

On 1 November 1996, at a meeting, the heads of the appel-
lant’s various departments were informed by Mr Jasper that
there would be changes in the appellant’s management struc-
ture, in order to make the company more profitable.

In particular, Mr Jasper told them that there was to be no
longer a workshop foreman, which was, as he said in evidence,

his description of Mr Hart’s position; Mr Hart’s position of
Production Supervisor was to be abolished and he was to be
thereafter employed in the workshop principally as a trades-
man welder but at his existing level of remuneration.

In other words, he was to be a welder on the floor and not an
administrator or manager. His administration or management
functions were to be transferred to other employees. Mr Brian
Davis, for example, was to take over purchasing duties. Mr
Jasper took over some of Mr Hart’s management or adminis-
trative functions, Mr Jasper being described in evidence as a
“hands-on manager”.

I should observe that the proposal that Mr Hart work as a
welder again was that he do so on the same terms and condi-
tions and with no reduction in his wage/salary.

Mr Hart took objection to this and sent a memorandum dated
4 November 1996 (AB 30) to Mr Jasper, saying that the change
was not wise and that he would accept the decision only if he
received written indication that his position as Production
Supervisor had been made redundant. He was not so advised.
After a meeting in an attempt to resolve the matter, he indi-
cated that he could not accept the employment being offered
to him and was leaving the appellant’s employ, which he did
on or about 12 November 1996. On 4 November 1996, he
sought to make arrangements with Ms Dunn to leave the ap-
pellant’s employment.

It was Mr Hart’s evidence, too, that he had no option but to
leave because it was untenable for him to go and work on the
shop floor, having regard to his previous managerial position
in the workshop. His evidence was that he would not be re-
spected by the employees there. Further, it was his assertion,
in evidence, that the appellant was in breach of its contract
with him by unilaterally changing his duties to such an extent
that he was entitled to treat the contract as at an end. He there-
fore claimed the contractual benefits referred to above.

The appellant employer’s case was that Mr Hart abandoned
his employment, that he was not made redundant, that the func-
tions he was required to perform were still performed by
employees of the appellant, that his duties were not signifi-
cantly altered by the change and indeed, that he had previously
sanctioned the change by working as a welder and without
complaint.

FINDINGS
The Senior Commissioner found as follows—

1. The changes proposed by the respondent employer
at the beginning of November 1996 could only fairly
be seen as constituting a significant change to Mr
Hart’s duties and responsibilities.

2. The Senior Commissioner accepted Mr Hart’s testi-
mony and found that he was required to work
full-time “on the tools”, although it was at the same
level of remuneration as he was receiving as Pro-
duction Supervisor.

3. He did not accept that Mr Hart was told that he was
to continue to be a supervisor.

4. The Senior Commissioner accepted Mr Hart’s testi-
mony that he was not told that he was, in effect, to
be the senior person with authority to control the
workforce as if he was the shop floor supervisor or
leading hand.

5. The Senior Commissioner found that the task being
required of or offered to Mr Hart was, in effect, a
new job substantially different from the old, and in
effect, a demotion at the very least from manager to
leading hand.

6. That he was, from his written job description, more
than a foreman in the traditional sense of that term,
having to manage the department as well as super-
vise the workforce, and in any event, there was a
significant change in that all the managerial func-
tions were taken from him, he being asked to work
with those whom he previously managed.

7. That Mr Hart was in reality dismissed from his em-
ployment.

8. That a significant change in the status or content of a
job constitutes a constructive dismissal where the
employee refuses to accept the change, in particular,
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where there has in effect been a unilateral demotion
(see O’Connor v The Argus and Australasian Ltd
[1957] VR 374; “Truth” and “Sportsman” Limited v
Molesworth [1956] AR(NSW) 924).
The Senior Commissioner also referred to Coleman
v SNW Baldwin [1977] IRLR 342, Brackenridge v
Toyota Motor Corporation Australia Ltd (1997) AILR
3-454, Woolworths (SA) Pty Ltd v Russian (1996)
66 IR 13 and Monaghan v Wiluna Gold Mines Pty
Ltd (1996) 40 AILR 3-408.

9. That Mr Hart was made redundant because his posi-
tion was abolished and when a position is abolished,
the occupant of that position is, for those purposes,
redundant (see Gilmore v Cecil Bros and Others
(1996) 76 WAIG 4434).

10. That Mr Hart was entitled to a payment of a sum
calculated in accordance with the formula provided
in Clause 10 of his contract.

11. That the third paragraph of Clause 10 formed a
“meaningful code” for governing reimbursement in
the case of the company terminating the employment
as a result of the company being subject to re-ar-
rangement, which was what had occurred, and he
was entitled to a redundancy payment only, based on
the formula outlined in his contract, which was 25
weeks’ pay and the sum of $18,930.25, subject to
any tax liability.

CONCLUSIONS
Insofar as the decision at first instance might be said to be a

discretionary decision, then it is for the appellant to establish
that there was a miscarriage in the exercise of discretion at
first instance, and that, therefore, the Full Bench should sub-
stitute its own decision for that of the Commission at first
instance (see House v The King [1936] 55 CLR 499 and the
well known principles set out therein).

Further, in relation to those grounds of appeal which attach
findings of fact, then the Full Bench should follow the well
known principle in Devries and Another v Australian National
Railways Commission and Another [1992-1993] 177 CLR
472(HC) which has been applied by the Full Bench on a number
of occasions—

“A finding of fact by a trial judge, based on the credibil-
ity of a witness, is not to be set aside because an appellate
court thinks that the probabilities of the case are against—
even strongly against—that finding. If the finding depends
to any substantial degree on the credibility of the witness,
the finding must stand unless it can be shown that the
judge has failed to use or has palpably misused his ad-
vantage, or has acted on evidence which was inconsistent
with facts incontrovertibly established by the evidence or
which was glaringly improbable.”

Mr Michael Whelan Hart, Mr Earl Fenton Goddard, Mr John
Stewart Blake, Mr Clayton Gordon John, Mr Morris Bruce
Ramsay, Mr Kenneth Harry McPherson and Mr Timothy
Houweling gave evidence on behalf of Mr Hart. On behalf of
the respondent employer, Mr Frank Raymond Jasper, Mr
Anthony James Durack, Mr Eric Lindsay Bolto and Ms Megan
Irene Dunn were called and gave evidence.

GROUNDS 1, 2 & 3
The findings complained about by these grounds really go

to the question of whether there was proposed such a change
in Mr Hart’s duties that it could be found that his occupation
was abolished and he was being offered an entirely new con-
tract of employment.

THE EVIDENCE
I will canvass some of the evidence relating to these grounds.

Mr Hart had joined the appellant when it was under the man-
agement of Mr Earl Fenton Goddard (not Mr Frank Jasper) in
1993 and later bought shares in the appellant.

A machine called the R3 was being built, and there were
four welders and one assembler employed on this project. Mr
Hart said that he worked long hours and that the nature of his
job was the organisation and management of the whole work-
shop area. He had a qualification in workshop management
and had authority to buy stock and to engage and dismiss staff

(see Transcript at first instance (hereinafter referred to as “TFI”)
at pages 10-11).

Later, when the appellant moved to new premises in August
1996, a purchasing officer was engaged to relieve him of the
purchasing responsibilities and stock control. Mr Hart trained
him. Mr Hart’s title, he said, was production supervisor. The
duties prescribed in the contract of employment of May 1995
confirm the management and administrative nature of his du-
ties (see TFI 21). In addition, he had his own office telephone
and computer at Forge Street, Carlisle. He gave evidence that
nearly all of his duties were “office work”.

There were then six welders, two assemblers and the pur-
chasing officer under his supervision. After Mr Jasper and Mr
Bolto invested in the appellant, two people were put off in
July 1995. Mr Hart said that he went back to purchasing and
stock control as additional duties.

In March 1996 Mr Hart received a new job description (see
exhibit 4, AB 26). He informed Mr Jasper that it was not a true
reflection of his job and that he did not accept it. On his evi-
dence, he heard no more about it.

In or about July 1996, according to his evidence, Mr Anthony
James Durack, an industrial relations consultant engaged by
Mr Jasper, on behalf of the appellant, suggested that Mr Hart
spend more time on the shop floor, but Mr Hart’s evidence
was that he was unable to.

On 1 November 1996, there was a meeting of various offic-
ers of the company, to which I have referred above. Mr “Mick”
Bolto, a major shareholder, and Mr Jasper were present. Mr
Jasper had written up new roles for employees in red on a
whiteboard (see exhibit 8, AB 51). Mr Jasper, on the evidence,
spoke of proposed changes. It was clear that a restructuring
was proposed within the company. Most relevantly on the evi-
dence of Mr Hart, Mr Jasper and others, Mr Hart was to be
employed full time as a welder on the floor and would not
continue as production supervisor. His purchasing duties would
go to Mr Brian Davis, and that was not in dispute on the evi-
dence.

On 4 November 1996 Mr Hart sent a memorandum disa-
greeing with this to Mr Jasper, to which Mr Jasper responded
verbally, signifying his disagreement with its contents (see
exhibit 9, AB 30, TFI 39). Mr Hart said that Mr Bolto told him
at this meeting that his job was redundant but he was not.

On the following Tuesday, Mr Jasper told Mr Hart to take
the computer out of his office. Mr Jasper said in evidence that
he had taken the computer out, as well as the telephone.

On Friday, 8 November 1996 there was a discussion be-
tween Mr Jasper, Mr Durack and Mr Hart. According to Mr
Hart, Mr Durack asked him a number of times if he would
accept the position of welder on the floor, saying that there
was no other option. Mr Hart said that he would not accept a
position as welder.

There was also evidence that Mr Jasper said that if Mr Hart
would not accept a position as welder he could “go down the
road”. At a meeting on 12 November, this offer was reiterated
and rejected (see TFI 46-7).

There was also evidence that Mr Hart had applied to study
engineering at TAFE in September 1996, but his application
had not been accepted at the time when these events occurred.

There was evidence, too, that he had done some work “on
the floor” in 1995, when one man was away, and that he did
do some maintenance work on machines, but it is fair to say
that the evidence was that he had done little of this.

There is no doubt that, on the evidence, in July 1995, he had
only two staff left to supervise (see TFI 65). However, there
was a return to building new machines, and, as I understand it,
a consequent increase in work, in September/October 1996.
Mr Hart did not accept that there was no role for him as a
production supervisor. He remained serious about trying to
retain his job. However, his evidence was that he wanted a
clear indication (see exhibit 9) that he was being made redun-
dant (something disputed in evidence by Mr Jasper and Mr
Durack). Had Mr Hart got that, he said it would have been a
simple matter for him to accept a welding position (see TFI
81).

Mr Hart had, however, made his decision to go on 12 No-
vember 1996 and the remainder of the negotiations were not
negotiations at all. It was his evidence that the appellant had
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repudiated its contract of employment with him (see TFI 86).
His work involved him in research and development and he
was not expected to do welding except in an emergency, when
Mr Earl Fenton Goddard was managing director, according to
Mr Goddard’s evidence. Mr Hart’s view of his role as produc-
tion manager was corroborated by the sales manager and a
founding director, Mr John Blake in evidence (see TFI 105).

Mr Blake was present on 1 November 1995 and confirmed
that Mr Jasper said that Mr Hart’s job would no longer be
there and that he was going back “on the tools” (see TFI 106).
Mr Blake’s evidence was that this was a substantial change
from what Mr Hart was doing and meant that his position as
production supervisor no longer existed.

Mr Clayton John, a sales engineer, in evidence, confirmed
Mr Hart’s version of his role (see TFI 109). He also confirmed
in evidence that Mr Jasper said on 1 November 1996 to Mr
Hart “As of Monday, your job no longer exists...” and that Mr
Bolto told Mr Hart that his job was redundant (see TFI 109-
110) (see also the evidence of Morris Bruce Ramsay and
Kenneth Harry McPherson as to the nature of Mr Hart’s job).
That evidence corroborates his version of his position and role
as production supervisor.

Mr Houweling gave evidence that it was continuously reaf-
firmed by Mr Durack and Mr Jasper on 12 November 1996
that Mr Hart’s job as production supervisor was no longer there.

Mr Jasper in evidence said that in 1996 he told Mr Hart that
he saw no need for a full time foreman and that Mr Hart did
not have enough work to do with only two welders (to super-
vise). His evidence was that from June 1996 he started doing
lids and bases and, in September 1996, started manufacturing
R3 machines. He referred to the meeting of 1 November 1996
and agreed that he told Mr Hart that he was needed on the
floor (see TFI 130-132). He did not agree that Mr Hart’s job
was restructured or that he was made redundant in that it was
changed significantly. However, he agreed that the appellant
did have to change everybody’s work and Mr Hart was one of
those whose work was changed.(see TFI 147).

Mr Anthony Durack, an adviser to the appellant in indus-
trial relations and in personnel management, said, in evidence,
that they wanted Mr Hart to stay with the company but there
was no role for a supervisor because there was very little su-
pervising work (see TFI 154). The appellant wanted Mr Hart
to go back on the tools because the majority of the supervisory
work was to be done by Mr Jasper himself. There was no full
time supervisor role then (see TFI 154-155).

Mr Durack denied that Mr Hart was being made redundant
and said that he had advised Mr Hart accordingly. He gave
evidence that, on 12 November 1996, he had told Mr Hart that
if he did not return to work, they would assume that he had
either abandoned or was terminating his employment: his job
as a full time supervisor was no longer there.

Ms Megan Irene Dunn, the appellant’s office manager, cor-
roborated that in numerous conversations in
October—November 1996 Mr Hart spoke of going back to
study full time and spoke of doing so at the end of the year. On
4 November 1996, she said that Mr Hart came in and asked
her to make up his final pay and gave her his keys. She cor-
roborated that, at the meeting of 1 November 1996, at which
she also was present, Mr Jasper told Mr Hart that he would
not be redundant, but would be working more “on the tools”
(see TFI 169-170).

The evidence does not support the view that Mr Hart was
necessarily working more “on the tools”, even though he had
fewer other employees to supervise before 1 November 1996.
Indeed, crucially, Mr Jasper accepted, in evidence, that Mr
Hart’s position was foreman or production supervisor.

The evidence to which I have referred above would clearly
support findings on all of the evidence that Mr Hart was em-
ployed as a production supervisor, that, as a result of the events
of 1 November 1996, his tasks and role as production supervi-
sor no longer existed or were no longer to be performed by
him, and that he was being offered a new job as a welder on
the floor because there was no role for a supervisor. Further, it
was open to find that the position of supervisor was being
abolished (see the evidence of Mr Hart, Mr Blake, Ms Dunn,
Mr Ramsay, Mr Durack and Mr John). There was not suffi-
cient evidence at all to indicate that his work was anything but

that of a supervisor, even though he did some workshop or
maintenance work. Indeed, on all of the evidence, it was ac-
cepted that he was a supervisor until he was offered different
employment on 1 November 1996.

The Senior Commissioner was therefore entitled to find that
there was a significant change in Mr Hart’s duties and that the
prescription of duties to be performed on the floor constituted
a significant change. Even if that were not so, his contract of
employment was not altered in terms of his duties, and there
was no proposal to terminate it, until 1 November 1996. Put
shortly, until the contract and its terms was changed by agree-
ment, in any event, or by estoppel, the appellant could not rely
on there being a change. The evidence was that there was no
such change.

ESTOPPEL
Further, there was no question of estoppel, acquiescence or

waiver arising on the grounds of appeal or on the evidence. It
was, in fact, open to the Senior Commissioner to find that one
position was abolished and a new one made, and therefore a
new contract of employment offered.

The evidence obviously supported the finding of the Senior
Commissioner that the changes proposed in his work consti-
tuted a significant change to Mr Hart’s duties and
responsibilities. He was to become a tradesperson on the floor
and not a production supervisor. His management duties were
to go to Mr Jasper. His purchasing duties were to go to Mr
Davis. There is nothing in the evidence to indicate the Senior
Commissioner, in accepting Mr Hart’s evidence that he was
required to work full time on the tools, and that he was not
told that he would control the workforce, have authority on
the shop floor, be leading hand or that he would continue to be
supervisor, erred.

The evidence of Mr Ramsay, Mr Hart, Mr John and, to some
extent, Mr Jasper himself, as well as Ms Dunn and Mr Durack,
left it open to the Senior Commissioner to find that he was a
workforce supervisor and departmental manager and those
functions were to be taken from him and he was to work with
those he had previously managed. It was open to find, too,
that he was told that he would be required to work full-time on
the tools, which was a new job substantially different from his
old one.

As the evidence revealed, this was a significant change in
his position responsibilities and duties. The position, despite
the same wage or salary, alluding to it was a non-supervisory,
tradesman’s position.

CONSTRUCTIVE DISMISSAL
The Full Bench has considered the question of dismissal by

demotion in Kenny v Elmerside Pty Ltd 77 WAIG 2172 at
2174 and in Real Estate Institute of Western Australia Inc v
The Federated Clerks’ Union of Australian Industrial Union
of Workers, WA Branch 73 WAIG 3316 at 3320-3321 (not
referred to in the Reasons for Decision at first instance—al-
though binding upon the Commission at first instance).

It is a question of fact as to whether a change of duties
amounts to a termination of the contract of employment or,
alternatively whether it amounts to a variation of the original
contract (see Real Estate Institute of Western Australia Inc v
The Federated Clerks’ Union of Australian Industrial Union
of Workers, WA Branch (op cit), Kenny v Elmerside Pty Ltd
(op cit) and Quinn v Jack Chia (Australia) Ltd [1992] 1 VR
567 at 576-579.

Certainly, where an employer and employee agree to an al-
teration in the employee’s duties and responsibilities which is
profound, a court should be more ready to hold (unless the
original contract provided for that contingency) that a new
contract has replaced the old, or at least that the old contract,
as named, contained terms objectively appropriate to the new
relationship created.

In this case, the evidence of Mr Jasper was that there was no
work for a supervisor. He gave conflicting evidence that Mr
Hart’s work had not changed. There is no doubt, and the evi-
dence bore this out, that the work of a tradesman welder “on
the floor” was entirely different. It was not submitted that there
was an error in preferring this evidence. It was not submitted,
and the evidence did not bear it out, that such a change of
duties was contemplated by the original contract of employ-
ment expressly or by implied terms. Indeed, the old contract
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was to be terminated and a new one offered, offering a signifi-
cantly and substantially different position. That was the finding
to be made. It was open to the Senior Commissioner to find,
for those reasons on the evidence to which I have referred
above in these reasons, that the task being required of or the
position being offered to Mr Hart was, in fact, a demotion, at
the very least from manager to leading hand.

The alternative to not accepting that offer was no employ-
ment. That was what was clearly expressed on the evidence.

The termination of the original contract and its replacement
by an effective demotion in this case, as the Commission found,
constituted a dismissal (see Kenny v Elmerside Pty Ltd (op
cit) and the cases cited therein). It was open to the Senior Com-
missioner to find that there was a unilateral demotion due to a
significant change in the status or content of Mr Hart’s job.
His refusal to accept the change, therefore, constituted a con-
structive dismissal on the authorities to which I referred, there
being ample evidence on which to so find as I have illustrated.
As the Senior Commissioner found, at first instance, there was
a constructive dismissal occasioned by the employee refusing
to accept a change in employment by way of unilateral demo-
tion.

CLAUSE 10 OF THE CONTRACT
I now turn to the meaning of Clause 10. The Senior Com-

missioner, having correctly found that Mr Hart was dismissed
from his employment, observed that it seemed to be accepted
that, if Mr Hart had any entitlement to the monies claimed, it
arose principally and by virtue of Clause 10 of the contract of
employment.

Mr Hart contended before the Senior Commissioner cor-
rectly in the latter’s view, that he was primarily entitled to the
redundancy payment coupled with payment for reasonable
notice of termination. The Senior Commissioner accepted the
view that Clause 10 must be read as applying in every case
where the employee was made redundant in his or her em-
ployment, but only where the redundancy arose out of the
circumstances outlined in that clause.

The Senior Commissioner held that the circumstances in this
case were such as to fit the description of the respondent com-
pany being subject to “rearrangement”, if not to
“reconstruction”.

The Senior Commissioner argued that the concept of recon-
struction normally applied to financial reconstruction, but that
it was not the normal use of the language to also speak of
financial rearrangement. At page 17 of the Appeal Book, the
Senior Commissioner held as follows—

“Having regard to the reference to “reconstruction, it is
difficult to see what is contemplated by a rearrangement
other than a rearrangement of the personnel or manage-
ment structure of the company. That is all the more so
having regard to the apparent purpose or object of the
paragraph which is to make provision for the termination
of employment before the expiration of the given term by
reason of redundancy. One of the most obvious ways in
which a person is likely to become redundant is through a
change of arrangement affecting the use of personnel. In
my assessment, it would be odd if the clause being de-
signed to deal with redundancies did not make provision
for rearrangement of the kind now under question.
In my opinion, it cannot be said sensibly that the Appli-
cant was not rendered redundant. His position was made
redundant and with that he became redundant unless he
was to take up, as I find, a different form of employment.
He was the victim of what has, of recent times, become
to be known as “position redundancy”... It is now clear
that when a position is abolished the occupant of that
position is, for these purposes, redundant...”

He then, having found that Mr Hart had become redundant
due to a circumstance covered by his contract of employment,
also held that Mr Hart was entitled to payment of a sum calcu-
lated in accordance with the formula provided in Clause 10 of
his contract.

The submissions as to the meaning of Clause 10 made to the
Full Bench were substantially those made to the Senior Com-
missioner at first instance.

The interpretation of a contract must be governed by the
intention of the parties. The intention of the parties is to be

gathered from the whole of the instrument (see Cardinal Rules
of Legal Interpretation—Beal—Second Edition at 121).

The words are to be given their ordinary and natural mean-
ing, unless from the context of the instrument and the intention
of the parties to be collected from it, they appear to be used in
a different sense unless, in their street sense, they are incapa-
ble of being carried into effect. (It is not necessary yet to
consider questions of extrinsic evidence or the effect of subse-
quent acts of the parties—points not raised at first instance or
before the Full Bench.)

Interpretation, of course, involves ascertaining the meaning
of contractual words; construction refers to deciding their le-
gal effect (see Fashion Fabrics of Iowa v Retail Investors Corp
(1978) 266 NW2d 22 at 25 (Iowa SC) and The Life Insurance
Company of Australia Limited v Phillips [1925] 36 CLR 60 at
78 per Isaacs J.

Clause 10 created a fixed term contract for two years. The
contract, a written one, was for two years commencing on 1
July 1995 (it was a fixed term contract); nor was it in issue
that the contract bound the parties at all material times.

Clause 10 also provided a right for dismissal for misconduct
as well as a right of dismissal without notice for bankruptcy,
conviction for a criminal offence, permanent incapacity from
accident or illness or persistent breach of the terms and condi-
tions of employment.

Thus, Clause 10 provided for a fixed term of employment,
terminable for the reasons, and upon the occurrence of the
events prescribed in the second paragraph of Clause 10.

The third paragraph of Clause 10 confers on the employee a
right to receive what is called a “redundancy termination pay-
ment” being not less than three (3) months base salary as that
applies at the time of termination, and added to that four weeks
base salary for every year of service.

The conditions which had to obtain before the employee,
Mr Hart, was entitled to that payment are these—

(a) That the company terminate his employment other
than by summary dismissal;
and

(b) That the company must be subject to merger, acqui-
sition, rearrangement, reconstruction, liquidation or
receivership.

The Senior Commissioner held that the words “reconstruc-
tion or rearrangement”, as I have quoted them above, fitted
the sort of internal changes in duties and job descriptions which
occurred in this case.

The appellant’s case was that the words used in Clause 10
all referred to the rearrangement and reconstruction of com-
panies as authorised by and defined by the Corporations Law
(Cth).

It certainly is not a satisfactory mode of arriving at the mean-
ing of a compound phrase to sever it into its several parts and
to construe it by the separate meaning of each such parts when
severed. (See per Lord Halsbury in Mersey Docks and Har-
bour Board v Henderson Bros (1888) 13 App Cas 595 at
599-610.

When writing, too, a person assumes that a person will not
read the document word by word but will look at whole phrases
or sections. Stamp J in Bourne v Norwich Crematorium Ltd
[1967] 1 WLR 691 at 696 put it thus—

“Sentences are not mere collections of words to be taken
out of the sentence, defined separately by reference to the
dictionary or decided cases, and then put back again into
the sentence with the meaning which one has assigned to
them as separate words, so as to give the sentence or phrase
a meaning which as a sentence or phrase it cannot bear
without distortion of the English language.”

(See generally Pearce “Statutory Interpretation in Australia
(4th Edition).)

The word “and” can be modified in its meaning by a court
from the conjunctive “and” to the word “or” if it has the effect
of “or”, but this depends on reading the word in context as
disjunctive and not conjunctive.

The word may also be read as “or” if the court is persuaded
that the draftsman has made accountable in the act and the
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wrong conjunction has been used (see Pearce “Statutory In-
terpretation in Australia” and the cases cited therein at
2.15—2.16).

However, the words are not interchangeable. In this case,
the word “and” in the second line of the third paragraph of
Clause 10 cannot be read as “or”. To so read it would make no
sense. It would mean that the benefit which Clause 10 pro-
vides would derive from a means of termination not provided
for in the agreement, given that the agreement was a fixed
term agreement which prescribed all the modes of termination
which would be used during its currency. Unless terminated
in accordance with Clause 10, the agreement would continue
for its term.

By the agreement, too, Mr Hart was upgraded to production
supervisor and it constituted a repudiation of the contract to
offer him a different position, the agreement still being cur-
rent as at 1 November 1996.

Clause 10 prescribes the length of the contract and its termi-
nation. It prescribes the only modes of termination. It contains
only one prescription for payment of a “redundancy payment”
and that is in the case where reconstruction, change of “own-
ership” or change of identity of a company occurred.

“Merger” is not defined in the Corporations Law, and no
judicial definition of the word was cited to the Full Bench.
However, in its most apposite meaning, the definition of merger
in the Macquarie Dictionary (3rd Edition) is “A statutory com-
bination of two or more companies by the transfer of the
properties to one surviving company”.

The term “company reorganisation” refers to the law relat-
ing to changes in the legal or financial structure of a company
or in the manner of administration of its business, short of
receivership or winding up (see “The Laws of Australia” Vol-
ume 4 Business Organisations 4.5.1 and generally Chapter 6
which relates to “Company Takeovers” is also of assistance).

Chapter 6 of the Corporations Law deals with acquisitions
of shares and takeover schemes. “Acquisition” and the related
word “acquire” are defined in s.9 and s.51. The acquisition of
shares and implicitly the control of acquisition of shares is
prescribed in Chapter 6 and is directed to company takeover
schemes (i.e. the acquisition of shares which is, or might be,
directed to the takeover of a company). Accordingly, the word
“acquisition” bears some relationship to the word “merger”.

Chapter 5 of the Corporations Law deals with Arrangements
and Reconstructions under the general heading of “External
Administration”. It is noteworthy that reconstructions and
amalgamations are dealt with together in s.413. Arrangements
are reached between a body and its members and individuals.

None of these words, all of which have a technical meaning,
refers to anything but external administration or effects wrought
upon a company by the activities of, or by agreement with,
persons or bodies who act upon the company from outside. As
Mr Randles submitted, none of the words, which have a tech-
nical meaning, has the connotation of an internal rearrangement
or reconstruction such as occurred here. What occurred here
was an administrative reorganisation of employees’ positions
and responsibilities. Insofar as it might be said that the acqui-
sition of shares in the company by Mr Bolto and Mr Jasper
fell within the definition of merger, reconstruction, rearrange-
ment etc., which was not submitted to us or to the Senior
Commissioner, I am not persuaded that the dismissal of Mr
Hart was to promote that event as to fall within Clause 10.

The internal change in duties of employees which occurred
here following a change in management could not be so inter-
preted.

In my opinion, the clause, upon a fair reading, was a nar-
rowly drafted clause designed to provide for payments for
redundancy in cases of a change in the company’s ownership
or structure in the manner to which no ambiguity or absurdity
results from interpreting and construing the clause in that man-
ner and to so interpret and construe it does not render it
inconsonant with the purpose and terms of the agreement as a
whole, which caused a termination of employment. That can-
not be said to be the case here.

REDUNDANCY
I would not necessarily be persuaded, in any event, without

further argument that Mr Hart was necessarily redundant, if
that were a condition precedent, as it would seem to be to his

receiving the benefit prescribed by Clause 10. I say that be-
cause “redundancy” has not been exhaustively defined.

There is the classic definition by Bray CJ in R v Industrial
Commission of South Australia; ex parte Adelaide Milk Sup-
ply Co-operative Limited and Others (No.2) AILJ 177. (See
also Gromark Packaging v FMWU 73 WAIG 220 (IAC).)

Ryan J in the Industrial Relations Court of Australia in Jones
v Department of Energy & Minerals (1995) 60 IR 304 at 308
said this—

“...it should be noted that Bray CJ’s description of what
can constitute redundancy is not expressed to be exclu-
sive. His Honour’s description was cast in terms of a ‘job’
in the sense of a collection of functions, duties and re-
sponsibilities entrusted, as part of the scheme of the
employer’s organisation, to a particular employee. How-
ever, it is within the employer’s prerogative to rearrange
the organisational structure by breaking up the collection
of functions, duties and responsibilities attached to a sin-
gle position and distributing them among the holders of
other positions including newly-created positions. It is
inappropriate now to attempt an exhaustive description
of the methods by which a reorganisation of that kind
may be achieved. One illustration of it occurs when the
duties of a single, full-time, employee are redistributed
to several part-time employees. What is critical for the
purpose of identifying a redundancy is whether the holder
of the former position has, after the reorganisation, any
duties left to discharge. If there is no longer any function
or duty to be performed by that person, his or her position
becomes redundant in the sense in which the word was
used in the Adelaide Milk Co-Operative case.”

In this case, some duties were left to Mr Hart to discharge.
Where technical terms occur in a document, whether they

are technical, scientific or legal terms, it is assumed that they
are used in the technical sense, and, prima facie, this is the
meaning which such words must bear (see Shore v Wilson
(1842) 9 Cl & Fin 355 at 525,HL; Holt & Co v Collyer (1881)
16 ChD 718; Laird v Briggs (1881) 19 ChD 22 at 34, CA, per
Jessel MR (Halsbury Vol 12 para 1466 (4th Edition). That
was, as I have demonstrated, the case here.

However, paramount regard must be had to the meaning and
intention of the maker of the document in preference to the
technical meaning. Hence the technical meaning of legal terms
will give way to the popular meaning or one of several popu-
lar meanings, if an intention to this effect is manifested by a
consideration of the text of the entire evidence, and such ex-
trinsic evidence as is admissible (see Sydall v Castings Ltd
[1967] I QB 302 at 314 [1966] 3 All ER 770 at 774. No such
intention was here manifested.

There is nothing in the written agreement, read as a whole,
which would exclude the primary meaning used in the Corpo-
rations Law (the appellant being apparently a corporation)
which would exclude the exception of the meaning submitted.

Clause 10 makes provision for what occurs in relation to
other provisions.

Neither the clause nor the contract makes provision for “re-
dundancy payments” otherwise, although it prescribes what
will occur where the employee is otherwise dismissed. They
are words used as technical terms. They all relate to a change
in company control, structure or obligations externally directed,
influenced or otherwise brought about.

It is quite clear that the clause read as a whole means that
“redundancy” payments are due where a person is dismissed
and when the company is subject to, inter alia, rearrangement
and reconstruction as those words are understood and defined
in the Corporations Law. (The dismissal, quite understand-
ably, should not be for misconduct.)

The Senior Commissioner erred in extracting one word from
the phrase and ascribing to it a meaning in isolation from the
text of the phrase, the maxim “noscitur a sociis” was not ap-
plied when it should have been. Even if Mr Hart were
“redundant”, which I doubt, Mr Hart was not entitled to a “re-
dundancy payment” unless the redundancy was due to merger,
acquisition, etc., which it was not. It was not open to find, at
first instance, that it was established that Mr Hart was denied
a contractual benefit to which he was entitled.  Accordingly,
in finding as he did, the Senior Commissioner erred.
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As to Ground 6, having regard to the Senior Commission-
er’s findings correctly made that Mr Hart was dismissed, and
the meetings which occurred in order to resolve the matter, I
can find no merit in that ground. I would add that if Clause 10
contained overly favourable terms to Mr Hart, they were terms
agreed to by the appellant.

(The decision unfortunately does not appear in the appeal
book, however, only a Minute of Proposed Order. However,
the original decision appears on file.)

I would uphold the appeal and quash the decision appealed
against.

COMMISSIONER A R BEECH: The facts of this matter
are set out in the Reasons for Decision of his Honour the Presi-
dent. At first instance, the Senior Commissioner concluded
that the changes proposed by the respondent at the beginning
of November 1996 constituted a significant change to the ap-
plicant’s duties and responsibilities. I have no doubt that the
evidence supports that conclusion. Indeed, the company con-
cedes as much in this appeal. I find it difficult therefore to see
that the Senior Commissioner could have erred in reaching
the decision which he did that the significant change consti-
tuted a termination of Mr Hart’s employment. Mr Hart was
employed as a Production Supervisor. Although his duties may
have included some work on the shop floor from time to time
that work was ancillary to his employment as Production Su-
pervisor. The respondent had decided that it would no longer
employ Mr Hart as a Production Supervisor and he was re-
quired to return to the shop floor and work with the people he
once supervised. The change imposed upon him was to work
on the shop floor in a different capacity from that of Produc-
tion Supervisor and with respect the Senior Commissioner
correctly concluded that that is a material breach going to the
root of the contract (and see: McNeill v. Charles Crimin (Elec-
trical Contractors) Ltd [1984] IRLR 179 and Kenny v.
Elmerside Pty Ltd t/as the Hotel Alexander (1997) 77 WAIG
2172 at 2174).

On appeal, the company argued that Mr Hart had worked on
the shop floor previously and had agreed on an earlier occa-
sion to do so. It is argued that it was therefore not open to him
to refuse to do so on this occasion and to claim that he has
been unfairly dismissed. However, in my view that argument
fails to take into account the significant difference between,
on the one hand, asking the Production Supervisor to do some
work on the shop floor on a temporary basis and, on the other,
removing Mr Hart from his employment as Production Super-
visor and returning him to the shop floor to work as an equal
amongst those he previously supervised on a permanent basis.
I am also unaware of any authority to support a proposition
that a party to a contract of employment who agrees to a tem-
porary change in duties on one occasion is estopped from
refusing to agree to a similar change on a later occasion. If the
change proposed on each occasion represents a significant
change to the contract of employment then reason suggests
that the party concerned, whether it be the employee or the
employer, has a sovereign right to either consent or withhold
consent on a future occasion depending upon the circumstances.
On this occasion, for the reasons I have stated, the change
proposed was more significant and of a permanent nature. I do
not consider Mr Hart was bound by his previous preparedness
to agree to a temporary change.

Once it is established that there has been a termination of
Mr Hart’s employment it then becomes a matter of what con-
sequence that has according to the terms of his contract of
employment in order to see whether he has been denied by his
employer a benefit under his contract of employment.  For the
purposes of this appeal that brings clause 10.—Contract of
Employment into consideration. That is as follows—

“CONTRACT OF EMPLOYMENT
The commencing date of your employment under this
agreement, is confirmed as 4th January 1993 with the
conditions in this letter being from 1st May 1995. The
term of appointment is for a period of two years.
In addition the company has the right to dismiss any em-
ployee without notice for misconduct, becoming a
bankrupt, becoming of unsound mind, being convicted of
a criminal offence, becoming permanently incapacitated
by accident or illness or serious or persistent breach of
the employee’s terms and conditions of employment. In

the case of such breach only the Base Remuneration Pack-
age and benefits will be paid up to the time of dismissal.
In the case of the company terminating your employment
other than by summary dismissal and where the Com-
pany is subject to Merger, Acquisition, Re-arrangement,
Re-construction, Liquidation or Receivership you will be
entitled to receive a redundancy termination payment, but
which will be not less than three (3) months Base Salary
Package applying at the time of termination, plus 4 weeks
for every year of service.”

The company argues that the learned Senior Commissioner
erred in holding that the circumstances of this case fell within
the description of a “rearrangement” or perhaps a “reconstruc-
tion” for the purposes of the third paragraph of Clause 10,
thus entitling Mr Hart to the “redundancy termination pay-
ment” set out in that paragraph. The company argued that the
words “rearrangement” or “reconstruction” should be read in
the context of that part of the sentence in which the words
occur. Thus, so the argument goes, the rearrangement or re-
construction described must be of a similar nature to the merger,
acquisition, liquidation or receivership to which the company
is subject. The company was not subject to such a rearrange-
ment or reconstruction. Rather, what occurred was merely an
internal reorganisation of the nature that occurs in most com-
panies from time to time.

The respondent takes a contrary view. Mr Houweling, on
behalf of Mr Hart, argues primarily that the word “and” which
follows the words “other than by summary dismissal” should
be read as “including”. Thus, the entitlement to the redun-
dancy termination payment is when the employee is terminated
other than by summary dismissal including where the com-
pany is subject to merger, acquisition, rearrangement,
reconstruction, liquidation or receivership. Mr Hart argues in
the alternative that the Senior Commissioner was correct in
holding that the circumstances of this case fell within the de-
scription of a “rearrangement” or perhaps a “reconstruction”.

Despite the company’s emphatic rejection of the interpreta-
tion of the sentence urged upon the Full Bench by Mr
Houweling in this matter, I have no doubt that his interpreta-
tion is correct. The interpretation placed on the clause by the
company in these proceedings would lead to the payment be-
ing made only when the termination of employment is in
circumstances where the company is subject to merger, acqui-
sition, rearrangement, reconstruction, liquidation or
receivership. But if that was the case, I find it difficult to un-
derstand why it is necessary to expressly exclude termination
by summary dismissal. I cannot immediately understand how
a circumstance could arise whereby the company summarily
dismisses an employee because the company is subject to
merger, acquisition, rearrangement, reconstruction, liquidation
or receivership. Summary dismissal is of its nature a dismissal
reserved to the employer in cases of misconduct by the em-
ployee. Indeed, such a dismissal is referred to, although not
by that name, in the second paragraph of Clause 10. A dis-
missal arising from a merger, acquisition, rearrangement,
reconstruction, liquidation or receivership will not be a sum-
mary dismissal for misconduct. There is therefore no need to
exclude it. Yet it has been excluded and those words of exclu-
sion must be given sensible meaning within the clause. That
sensible meaning arises from reading the clause such that the
payment is made where the company terminates the employ-
ment of the employee other than by summary dismissal
including where the company terminates the employment of
the employee where the company is subject to merger, acqui-
sition, rearrangement, reconstruction, liquidation or
receivership. It is certainly the case that the clause is poorly
drafted. However such an interpretation seems to me, with
respect to those who hold a contrary view, to be an interpreta-
tion more in keeping with the practical consequences of its
application.

However, if I am wrong in that, I add that I am not per-
suaded that the Senior Commissioner was in error in holding
that the events surrounding the significant change to Mr Hart’s
employment fell within the description of a “rearrangement”
or perhaps a “reconstruction” for the purposes of the third para-
graph of Clause 10. The ordinary meaning of the word
“rearrangement” includes “to place in new order” and the word
“reconstruction” includes “to construct again, rebuild” (Mac-
quarie Dictionary, 2nd revised edition) and I have little
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difficulty in seeing those words as encompassing the circum-
stances of the change to the company’s operations which
eventually led to these proceedings. The company argued that
the words “merger, acquisition, rearrangement, reconstruc-
tion, liquidation or receivership” are something that the
company must be “subject to” and that therefore the volumi-
nous provisions of the Corporations Law are the standard by
which these words are to be interpreted. However, I do not
see why that must be so. A change of operation within a com-
pany can be a rearrangement to which it is subject even though
the initiative for it has been imposed internally rather than
externally. Given the plain and ordinary meaning of the word
“rearrangement” I do not think it necessary to confine it to
circumstances which would arise from the application of the
Corporations Law.

The company laid stress upon the context in which the words
are found to support its argument. It sees those words as being
confined to a context of external administration to which the
company is subject. However, the words merger, acquisition,
rearrangement or reconstruction do not have the connotation
of external administration to the same degree as the words
liquidation or receivership and I do not find the company’s
argument that the Senior Commissioner used the words rear-
rangement or reconstruction out of context to be valid. Further,
the context includes the description of the payment to be made
as a “redundancy termination payment”. I am not sure how
descriptive those words actually are but if, for example, on the
company’s interpretation, they describe a payment made to an
employee upon the employee becoming redundant I would
not see that circumstance as being restricted to a context of
external administration to which the company is subject. An
employee may be made redundant for a number of reasons
other than that reason.

The final issue raised by the company in these proceedings
with which I wish to deal is the argument that the Senior Com-
missioner should have exercised his discretion pursuant to
section 26 of the Act and not awarded the payment due to Mr
Hart. The company describes the redundancy termination pay-
ment as being exceedingly generous. It attacks Mr Hart’s
motive in not accepting the change to his contract of employ-
ment proposed by the company. It argues that Mr Hart wanted
to study full-time and saw this as an opportunity to secure a
redundancy payment. This argument raises the issue of the
manner in which the Commission deals with an application by
an employee claiming that he has been denied by his employer
a benefit under his contract of employment. I would have
thought it unarguable that the Commission deals with such a
matter as is prescribed by s.26 of the Act, that is, according to
equity, good conscience, and the substantial merits of the case
without regard to technicalities or legal forms (see Perth Fin-
ishing College Pty Ltd v Watts (1989) 69 WAIG 2307 at 2316).
That is so even where the applicant seeks to enforce what is
essentially a legal right (see Belo Fisheries v. Froggett (1983)
63 WAIG 2394 at 2396). In many, if not most, cases the pre-
cise benefit foregone may also be the appropriate relief to be
granted, but that is for the Commission to determine upon the
facts of each matter as and when they arise. However, I can
see no call here for the Commission to exercise its discretion
and not order the payment of a contractual benefit to which
the employee has been found to be entitled. The circumstances
in which Mr Hart found himself can be seen to be signifi-
cantly different from any circumstances which occurred earlier
when he consented to work on the shop floor for brief periods
of time whilst retaining his position as Production Supervisor.
The change which occurred in November 1996 was not of Mr
Hart’s making. I can see no warrant for withholding from Mr
Hart the benefit which became due to him as a result of the
company’s unilateral change to Mr Hart’s contract of employ-
ment. The company may be correct in describing the payment
as being exceedingly generous but that is no more valid a rea-
son for the Commission to be requested to decline to order its
payment than it would be for the Commission to be requested
to award more than the entitlement if it was properly consid-
ered to be less than generous. I would have thought that the
time for an employer to consider whether a payment is ex-
ceedingly generous is when it is going to be offered to the
employee. It is entirely a matter for the employer whether or
not it wishes to offer an exceedingly generous condition of
employment to an employee. However, if it does so, and the

employee accepts it, then the employer can hardly be heard to
complain later about its generosity.

I would therefore dismiss the appeal.
COMMISSIONER C B PARKS: I agree with the reasons

for decision of His Honour the President and have nothing
further to add.

THE PRESIDENT: For those reasons, the appeal is upheld
and the decision made at first instance is quashed.

Order accordingly.
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on behalf of the appellant
Mr T Houweling, as agent, on behalf of the respondent

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Robowash Pty Ltd
(Appellant)

and

Michael Hart
(Respondent).

No. 1049 of 1997.

BEFORE THE FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY.

COMMISSIONER A R BEECH.
COMMISSIONER C B PARKS.

18 March 1998.

Order.
This matter having come on for hearing before the Full Bench
on the 12th day of February 1998, and having heard Mr A J
Randles (of Counsel), by leave, on behalf of the appellant and
Mr T Houweling, as agent, on behalf of the respondent, and
the Full Bench having reserved its decision on the matter, and
reasons for decision being delivered on the 18th day of March
1998 wherein it was found that the appeal should be upheld, it
is this day, the 18th day of March 1998, ordered and directed
as follows—

(1) THAT appeal No 1049 of 1997 be and is hereby up-
held.

(2) THAT  the decision of the Commission in matter No
1661 of 1996 made on the 12th day of May 1997 be
and is hereby quashed.

By the Full Bench
(Sgd.) P.J. SHARKEY,

[L.S.] President.
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Reasons for Decision.

INTRODUCTION
THE PRESIDENT: This is an appeal brought under s.49 of
the Industrial Relations Act 1979 (as amended) (hereinafter
called “the Act”). The appeal is against part only of a decision
of the Commission made on 24 December 1997.
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That part is an order by the Commission that the respondent
pay to the appellant herein the following sums of money—

(a) $7,920.00 less tax;
(b) $475.20 to his account with Printsuper.

It is against the quantum of compensation ordered to be paid
that this appeal is now brought.

GROUNDS OF APPEAL
The appeal is brought on the following grounds—

“In determining the amount of compensation to be paid
to the Appellant, the Commission erred in that it—
1. failed to assess the loss suffered by the Appellant by

reason of the dismissal; and
2. failed to award the Appellant the loss suffered by

him by reason of the dismissal subject only to the
statutory limit; and

3. plucked a figure, namely 12 weeks, out of the air in
determining the amount to be awarded to the Appel-
lant; and

4. determined the amount of compensation to be paid
to the Appellant by reference to 12 weeks’ pre-dis-
missal earning when the amount of compensation
should have been determined by reference to the loss
caused to the Appellant by the dismissal.”

Leave to extend time in which to file and serve appeal books
was granted.

BACKGROUND
The appellant, Mr Paul Anthony Simons, was employed by

the respondent as an envelope machine adjuster from Febru-
ary 1990 until he was dismissed on Monday, 14 July 1997 for
having been absent from work on Friday, 11 July 1997. He
was a permanent employee, having been employed for seven
and a half years. The employer deducted one day’s pay from
his weekly pay in circumstances that were unjustified, as the
Commissioner found. The employee then refused to work an-
other day in response to the short payment of his wages, and
two days later, his employment was terminated. This dismissal
was found by the Commissioner to be unfair. Reinstatement
had been agreed between the parties to be impracticable.

Mr Simons found other employment 19 days later on 5 Au-
gust 1997 as a console operator in a service station. At the
time of the hearing at first instance, he earned approximately
$302.00 per week less in his new employment than he had as
an employee of the respondent.

A schedule of calculation of the loss suffered by Mr Simons
appears at Appeal Book (hereinafter referred to as “AB”) page
51.

Those calculations were accepted by Mr Heathcote, as ad-
vocate for the respondent at first instance, except for the figures
relating to Mr Simons’ employment by Strasburger Enterprises.

RELEVANT COMMISSION FINDINGS
The Commission at first instance was invited by Counsel

for Mr Simons to assess the actual loss to the date of hearing,
and then make an estimate of the applicant’s potential future
loss, taking into account any potential for Mr Simons to be
promoted in his current position, thereby reducing the ongo-
ing weekly loss of wage. The Commission was then invited to
assess the future ongoing loss and combine the two figures.

The Commissioner observed that he was not persuaded that
the assessment of compensation was restricted to such an ap-
proach. He then noted that the Commission is required to make
a finding as to the loss and/or injury suffered by reason of the
dismissal.

The Commissioner then went on, in his Reasons for Deci-
sion, to deal with the question of compensation, observing that
compensation must be assessed in accordance with equity, good
conscience and the substantial merits of the case. After refer-
ring to Gilmore and Another v Cecil Bros and Others 76 WAIG
4434 (FB), Smith v CDM Australia Pty Ltd 78 WAIG 307
(FB) and Capewell v Cadbury Schweppes Australia Ltd 78
WAIG 299 (FB), the Commissioner held that the Commis-
sion’s discretion does not equal the loss of earnings to the date
of the hearing, namely 12 November 1997, even though it pro-
vided a precise basis of calculating the remuneration lost to an
arbitrary date.

The Commissioner observed that he would take other fac-
tors into account. The Commissioner then set out those
factors—

(a) Mr Simons had almost seven and a half years’ serv-
ice.

(b) He was a permanent employee.
(c) He lost the security and the benefits of that status

and length of service.
(d) His alternative employment was less secure than his

employment had been with the respondent.
(e) In his alternative employment, he was a casual and

was subject to a probationary period of six months.
The Commissioner then went on to find that, in his as-

sessment, payment of 12 weeks’ wages was a fair
compensation for Mr Simons’ loss, including his loss from
the reduced level of income which he was receiving at the
time of the hearing.

ISSUES AND CONCLUSIONS
The decision appealed against, upon this appeal, was a dis-

cretionary decision as that is defined in Norbis v Norbis 65
ALR 12 (HC). Unless, in accordance with the principles ex-
pressed in House v The King 55 CLR 499 at 505 (HC), Mr
Simons establishes that the exercise of the discretion by the
Commissioner miscarried, then the Commissioner did not err
and the Full Bench is not entitled to substitute the exercise of
its own discretion. Most of the law relating to findings as to
loss and injury and the assessment of compensation is now
well settled in the Commission following the decision in
Capewell v Cadbury Schweppes Australia Ltd (op cit) and
Gilmore and Another v Cecil Bros and Others (op cit). The
applicant must establish his/her loss (see Manning v
Huntingdale Veterinary Clinic 78 WAIG 1107 at 1108 (FB)).

The Full Bench has most recently considered those matters
in Manning v Huntingdale Veterinary Clinic (FB) (op cit),
where Sharkey P (with whom Parks C agreed) said—

“I would, however, observe this. The applicant is bound
to establish his or her loss and/or injury based on the bal-
ance of probabilities. The question of what the loss or the
injury is, is not answered by the exercise of discretion but
is a question of fact or of mixed fact and law. What com-
pensation should be ordered is a discretionary decision,
but the amount of compensation assessed is required to
serve the purpose for which compensation exists, namely
to put the employee back in the situation in which he/she
would have been had he/she not been unfairly dismissed,
or put another way, to, as far as possible, recompense the
applicant for the loss or injury which result from the un-
fair dismissal.
The Commission must first make findings as to the loss
and/or injury and then assess compensation for that loss
or injury. Insofar as it might be said that in Smith v CDM
Australia Pty Ltd (op cit) at 312-313 and in Burswood
Management Limited v Federated Liquor and Allied In-
dustries Employees’ Union of Australia, Western
Australian Branch, Union of Workers (1987) 67 WAIG
1529 at 1531 (FB) there was prescribed or countenanced
a mix of the two separate exercises, then the same can-
not, with respect, be said to be the law.
I would also add, of course, that an award of compensa-
tion which does not properly or fairly recompense the
applicant for his/her loss or injury cannot be said to be a
sound exercise of discretion, nor can it be said to be an
order made in equity good conscience and on the sub-
stantial merits of the case, and may well be arbitrary. An
arbitrary award is, of course, an error of law.”

The aim of an award of compensation is to put an unfairly
dismissed employee who has not been reinstated in the same
situation as he/she would have been if he/she had not been
unfairly dismissed.

If the Commission does not make an award which does that,
then the Commission will be in error. S.23A of the Act re-
quires there to be compensation for the loss or injury suffered.
If an amount of compensation is assessed which does not do
that, then the Commission has failed in its statutory duty un-
der s.23A and has acted contrary to equity, good conscience
and the substantial merits of the case.
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Accordingly, it is entirely erroneous (see Capewell v Cadbury
Schweppes Australia Ltd (op cit)) to hold that a loss should be
found to be less than it is proven to be and that compensation
should be assessed which is not proper recompense for the
loss suffered by considering as relevant factors the behaviour
of the parties already judged in deciding whether there was an
unfair dismissal or not (see, too, Todorovic v Waller (1981)
150 CLR 402 per Gibbs CJ and Wilson J at 412).

Of course, an award of compensation which is excessive is
unfair to a respondent employer and would be made in error,
because it does more than compensate for the loss or injury
suffered by the unfairly dismissed employee.

I should add that past pecuniary loss and future pecuniary
loss proven and calculable is easier to prove and the compen-
sation, therefore, is easier to assess. That is because there is
evidence of a readily calculable loss for which compensation,
commensurate with that loss, should generally be ordered as a
sound exercise of discretion and pursuant to the statutory duty
prescribed by s.23A of the Act and to which s.26(1)(a) and (c)
apply.

An assessment of compensation is, however, not one to be
plucked out of the air and undoubted width in discretion is not
a vehicle for whim or a substitute for the exercise of statutory
power and the duty to, by an award, put an unfairly dismissed
employee (not reinstated) back in the same situation he/she
would have been had there been no unfair dismissal.

To do so is more likely than not to be arbitrary. The word
“arbitrary” was considered by the High Court of New Zealand
in Re M [1992] 1 NZLR 29 at 40-41 per Gallen J. His Honour
said—

“Counsel referred me to definitions of the word “arbi-
trary” and concepts of arbitrariness and in particular my
attention was drawn to the Canadian case of R v Lyons
[1987] 2 SCR 309 where the concept was considered under
the equivalent provision of the Canadian Charter. “Arbi-
trary” has been equated with capricious; see Quinlan v
Horne [1906] 1 Ch 596 and with acting wholly unreason-
ably; see Mills v Cannon Brewery Co [1920] 2 Ch 38. In
New Zealand in the context of taxation the matter was
considered in Sherwood v Commissioner of Inland Rev-
enue (1987) 10 TRNZ 637. In that case the emphasis was
rather on whether or not the decision involved an assess-
ment of the factual situation and whether reason was
involved.”

His Honour went on to say that, in the context of the case
with which he was deciding, something is arbitrary when it is
not decided in accordance with the principles which the law
requires the discretion to be exercised.  That authority is rel-
evant to explain the term “arbitrary” in relation to a decision
under s.23A of the Act. (See, too the authorities in which the
word “arbitrary” is explained, albeit, but still helpfully, in vari-
ous tax cases, Vale Press Pty Ltd v Deputy Commissioner of
Taxation 105 ALR 207 (FC) and MacCormick v FCT (1984)
158 CLR 622 at 640-641 (FC).)

The exercise of a discretion, so as to award a figure which
bears no relation to what is compensation (i.e. recompense)
for the loss or injury suffered, is, prima facie, arbitrary and a
failure to provide reasons for such an assessment may well
indicate arbitrariness.

Further, such a figure in fact would not be fixed, having
regard to equity and good conscience or the substantial merits
of the case, as the Full Bench has already observed in Man-
ning v Huntingdale Veterinary Clinic (FB)(op cit). The mere
observation that an amount of compensation has been assessed
according to equity, good conscience and the substantial mer-
its of the case, does not mean that it has.

This was a case where the contract was found to have been
unfairly terminated for substantial reasons, not for procedural
reasons. There was evidence as to the loss quantified in evi-
dence and established on the balance of probabilities, as it was
open to find. Whilst the assessment of compensation is not an
exact science, such an assessment is erroneous if there is ig-
nored, in assessing compensation, a proven loss, and indeed,
any proven loss or injury. There was, in this case, a proven,
and indeed quantifiable, loss. (See the approach taken in this
regard by the Industrial Relations Court of Australia in Davis
v Portseal Pty Ltd (1997) 72 IR 414 (IRC of Aust) and May v
Lilyvale Hotel Pty Ltd (1995) 68 IR 112 at 118 (IRC of Aust).)

In addition, there was the proven loss of security or loss of
“an asset”.

Accordingly, the loss consisted of proven quantifiable loss
of earnings and the loss of security (or of an asset). The Com-
missioner acknowledged their existence. For the purposes of
a correct finding and of assessing compensation, the loss could
not be accounted as less.

To enable a finding of reduced loss to occur, it would have
been necessary for the respondent to adduce evidence which
was accepted, by way of discharge of an evidentiary burden,
that it was more probable than not that the employment of Mr
Simons could and would have been fairly terminated at a point
earlier than it was. There was no such evidence and, correctly,
no such finding. Accordingly an amount by way of compensa-
tion for that loss had to be assessed.

The Commissioner, therefore, had to assess an amount of
compensation which would properly compensate for that head
of loss as well as the head of loss proven in a quantified
amount.)

It was the Commissioner’s duty, however, to find as a fact
what the loss suffered by Mr Simons was.

The Commissioner has fallen into the error referred to in the
case of Manning v Huntingdale Veterinary Clinic (FB)(op cit)
of treating a finding of loss as an exercise of discretion. (A
finding of loss is a finding of fact.) What he observed is that
the sum of loss of earnings to the date of hearing to a sum
reached “by way of assessment of future loss of earnings” did
not “equal the Commission’s discretion”.

What the Commissioner did not do was find, on the balance
of probabilities, what was the loss, if any, established by the
applicant or find the extent of it. Certainly he observed that
the loss was constituted by a number of heads of loss. They
are listed above, but he went no further.

The applicant invited the Commissioner to make a finding
that the loss consisted of the agreed loss to the date of hearing
together with an actual weekly ongoing loss. The Commis-
sioner accepted those figures but did not make findings that
that was the loss or measure of it or part of the loss. It was not
submitted to us by Mr Heathcote that that was not the loss or
part of it, nor could such a submission be properly made. The
Commissioner was then bound to make a finding as to the
loss, according to the evidence.

The Commissioner should have found, as a fact, that the
loss suffered was the actual amount proved to have been lost
prior to the date of hearing together with what was the future
extent of the loss of earnings established (subject to mitiga-
tion) on the balance of probabilities. The Commissioner was
then required to find that the loss was also constituted by loss
of the employee’s asset as a permanent employee of seven
years. (Matters of conduct by the employer and/or employee
are irrelevant to the assessment of compensation (see Capewell
v Cadbury Schweppes Australia Ltd (FB) (op cit).)

The Commissioner was then, where injury was alleged to
have been suffered, required to make a finding as to whether
injury was established to have been suffered. There was no
need to make any finding as to injury in this case because it
was not claimed that any injury was suffered. (“Loss” and
“injury” are defined in Gilmore and Another v Cecil Bros and
Others (op cit), which was applied in Capewell v Cadbury
Schweppes Australia Ltd (op cit).)

After that, it was necessary for the Commissioner to assess
compensation, given that his duty was to do so in accordance
with the principles laid down in Gilmore and Another v Cecil
Bros and Others (FB)(op cit), as developed in Capewell v
Cadbury Schweppes Australia Ltd (op cit) and affirmed in
Manning v Huntingdale Veterinary Clinic (FB)(op cit), and in
accordance with s.23A of the Act, as interpreted in those deci-
sions of the Full Bench. The overwhelming duty of the
Commissioner, however, was to order compensation for the
loss and/or injury caused by the dismissal.

In assessing compensation which follows a finding of loss
and/or injury, the proper approach is to—

First, assess the compensation in the light of all relevant
circumstances, particularly having regard to the duty to
recompense for loss or injury, but disregarding s.23A(4)
of the Act (the cap). (S.23A(4) recognises the significance
which loss, measured by loss of wages or salary, will play
in s.23A applications.)
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Second, the Commission considers whether the amount
of compensation, as assessed, exceeds the permissible
maximum award.
Third, the Commission reduces the assessed amount ac-
cording to the statutory cap (see Capewell v Cadbury
Schweppes Australia Ltd (op cit) at pages 303—305 and,
generally, see Davis v Portseal Pty Ltd (op cit) and May
v Lilyvale Hotel Pty Ltd (op cit)). (See also Manning v
Huntingdale Veterinary Clinic (FB)(op cit) at page 1108.)

In this case, the Commissioner made no finding as to what
was a proven part quantified loss, up to the date of hearing or,
on the balance of probabilities, as to the future loss. It was
open to the Commissioner to find, and the Commissioner
should have found (and erred in not so finding), that the loss
established was the difference between the gross amount earned
weekly by Mr Simons in his employment by the respondent,
and the gross amount earned by Mr Simons from the date of
dismissal until the date of the hearing, as agreed $302.00 per
week.

Added to that, it was open to find, on the balance of prob-
abilities, that Mr Simons would, but for the unfair dismissal,
have been employed by the respondent well into the foresee-
able future (and had lost security on an asset). Those findings
were not made. Pursuant to the principle in Warren v Coombes
and Another [1978-1979] 142 CLR 531, I would make them.

I would find that it was more probable than not that, but for
the unfair dismissal, Mr Simons’ employment by the respond-
ent would have continued at at least $660.00 gross per week
for a substantial period into the future. (I mention two years as
a figure to assist calculation but not as a finding.) The Com-
missioner should have so found.

Further, the Commissioner was entitled to find that the em-
ployment of Mr Simons in his present employment would, on
the balance of probabilities, continue for at least six months at
a loss in earnings of $302.00 per week, amounting to $7,852.00.
It was open to the Commissioner to so find, subject to the
amount of the loss being reduced to take into account the con-
ceded possibility of a promotion and increased income, not
quantified. Such possibility of promotion could be assessed at
5% at most. (Were it not for the concession, I would not have
attached much evidentiary weight to such a prospect.)

Next, of course, as the Commissioner found, there was the
loss of quite longstanding permanent employment.

In my opinion, the Commissioner should, therefore, have
found that past loss, i.e. to the date of hearing, was $4,228.00,
i.e. 14 weeks at $302.00 per week, that future quantifiable
loss amounted to no less than $31,408.00. It might well have
been properly said to be more, even given a reduction for the
probability of promotion. (Whether such an amount should be
capitalised would have to be considered.) However, an amount
of approximately $31,408.00 could be found to be the prob-
able future loss.

The loss of security of employment or his employment asset
would then have to be taken into account to assess compensa-
tion, which it was. The Commissioner failed to find that the
loss, as I have identified it was the loss, or to find what the
loss was, and so erred.

Next, it was for the Commissioner to assess compensation.
By his statutory duty, the Commissioner was bound to award
an amount to compensate for the losses so found. The total
amount of the loss was probably at least $31,408.00. Adding
an amount to compensate for the loss of an asset, it was more.

That amount, assessed properly as compensation, as it was
required in the proper exercise of the Commissioner’s statu-
tory duty and discretion, to be assessed at an amount in excess
of the s.23A(4) cap, in terms of what I have just observed.
That amount was then required to be capped to the s.23A(4)
limit of the proven loss, that is, 26 weeks at $302.00 per week,
equalling $7,852.00.

Thus, the Commissioner erred in confining compensation
to an amount equal to an arbitrary 12 weeks’ loss of gross
earnings. The amount seems to be equal to 12 weeks’ gross
earnings at $660 per week, which ignores the proven loss, or
what should have been found to be the proven loss. Such an
award bore no relevance to the established loss, even as the
Commissioner seemed to accept it. The Commissioner erred,
too, because he made no or no correct finding of loss for which

the assessment of compensation by way of recompense was to
be made. The Commissioner then went on to exercise his dis-
cretion to assess compensation on an incorrect basis, in that it
was not an amount which could correctly be said to constitute
recompense for the loss; nor did the Commissioner consider
many of the relevant factors and principles to which I have
referred above.

Further, as a matter of principle, the Commissioner unac-
countably failed to apply the principles laid down in Gilmore
and Another v Cecil Bros and Others (FB)(op cit), as devel-
oped in Capewell v Cadbury Schweppes Australia Ltd (FB)(op
cit) (subsequently, the principles were affirmed and applied in
Manning v Huntingdale Veterinary Clinic (FB)(op cit)). Those
Full Bench decisions contain the now well settled principles
to be applied, and the Commissioner erred in failing to do so
(see Mr Schapper’s submissions, largely identifying the er-
rors made).

The exercise of discretion by the Commissioner miscarried
for those reasons. The exercise of the Commissioner’s discre-
tion also clearly miscarried in terms of House v The King 55
CLR 499 HC at 505.

I would make findings as I outlined them above on the basis
of the two heads of loss I have referred to, but a correct assess-
ment of compensation, after applying the figure of at least
$31,408.00, then capping it in accordance with s.23A(4) of
the Act, would give a figure, on a sound and statutory correct
exercise of the discretion, calculated to be $7,852.00.

The figure claimed for loss of approximately $18,000, at
first instance, is a claim which is based mainly on the gross
loss, capped to six months’ gross lost earnings, but unreduced
by the amount of actual post dismissal earnings by which the
proven loss was properly mitigated. That figure was, for that
reason, erroneous.

For those reasons, no ground of appeal is made out.
There is no cross-appeal which would enable me to vary the

amount of the award of compensation.
I have considered all of the evidence, and all of the submis-

sions.
For those reasons, I would dismiss the appeal.
COMMISSIONER J F GREGOR: The Full Bench has heard

an appeal by Paul Anthony Simons (the appellant) against a
decision of the Commission in matter No. 79 of 1998. That
application dealt with a claim of unfair dismissal pursuant to
section 29(1)(b)(i) of the Industrial Relations Act, 1979 (the
Act). There was a finding at first instance that Ismail Hold-
ings Pty Ltd t/a Envelope Specialists (the respondent) had
unfairly dismissed the appellant and was ordered to pay
$7,920.00 less tax and $475.20 to his account with Printsuper.

The appellant says that the amount of compensation deter-
mined by the Commissioner was wrong in that he—

1. failed to assess the loss suffered by the appellant by
reason of the dismissal; and

2. failed to award the appellant the loss suffered by him
by reason of the dismissal subject only to the statu-
tory limit; and

3. plucked a figure, namely 12 weeks, out of the air in
determining the amount to be awarded to the appel-
lant; and

4. determined the amount of compensation to be paid
to the appellant by reference to 12 weeks pre-dis-
missal earnings when the amount of compensation
should have been determined by reference to the loss
caused by the appellant by the dismissal.

I need to preface my response to the appeal with short reci-
tation of what I consider to be relevant history in dealing with
compensation. The first significant decision was that of the
Commission in Court Session in Cliffs Western Australian
Mining Company (appellant) v. Association of Architects, En-
gineers, Surveyors and Draftsmen of Western Australian Union
of Workers, Western Australian Division (respondent) (1978)
58 WAIG 1067. This matter was an appeal from the Commis-
sion constituted singly which had found in favour of the
applicant and made an order for reinstatement without loss of
rights. The finding that the Commission had jurisdiction to
entertain the application was appealed to the Industrial Ap-
peal Court in Cliffs Western Australian Mining Ltd v.
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Association of Architects, Engineers, Surveyors and Draftsmen
of Western Australian Union of Workers (1978) 58 WAIG 486.
Relevantly for this matter the Commission in Court Session
(ibid) observed in the writing of Collier C that compensation
was an alternative remedy. At page 1070 the Commissioner
Collier wrote—

This Commission is charged with the responsibility of
acting according to equity, good conscience and the sub-
stantial merits of the case when exercising its jurisdiction
under the Act. In my view it would be an inequitable de-
cision and one devoid of good conscience if the
Commission found that the termination of a worker’s serv-
ice was harsh and unjust yet took no action to reinstate
the worker or provide some alternative remedy. Where
the employer has been found to have acted harshly or
unjustly in a termination he should not be able to main-
tain his decision simply on the assertion of irretrievable
breakdown of relationship unless he is prepared to fairly
compensate the worker for the loss of his job. What the
compensation should be would depend on the circum-
stances of the individual case but the nature and salary of
the position together with the likelihood of gaining simi-
lar employment elsewhere, housing, and related matters,
disruption to family life are factor which come readily to
mind.

As far as I can ascertain the criteria for the assessment of an
award of compensation were first expressed in this decision
and was based on the proposition that if the Commission found
that the termination of an employee was harsh and unjust and
took no action to reinstate the worker based on the employer’s
view of irretrievable breakdown, the Commission would be
prepared to compensate the workers for loss of their job. In
simple terms the compensation depended upon—

1. the circumstances of the individual case
2. the nature and salary of the position;
3. the likelihood of gaining similar employment else-

where;
4. housing and related matters;
5. disruption to family life.

In O’Dwyer v. Karratha Recreation Council Inc. (1981) 61
WAIG 850 the Full Bench confirmed the approach of the Com-
mission in Court Session in Cliffs Case to the extent that it
reflected a jurisdictional basis for payment of compensation
in s.29 cases. The power to award compensation was seen as
incidental to a general authority to deal with dismissal cases
regardless of their method of referral. There were doubts raised
about this line of authority particularly in Association of
Draughting, Supervisory and Technical Employees WA Branch
v. Robe River Iron Associates (1987) 67 WAIG 740 where Olney
J at 744 stated that the decision in Cliffs Case should not be
regarded as authority for the proposition that an award in the
nature of compensation or damages may be made in the ab-
sence of an order for re-employment. Soon after in Robe River
Iron Associates v. Association of Draughting, Supervisory and
Technical Employees WA (1987) 68 WAIG 11, commonly
known as Pepler’s Case, the thoughts expressed by Olney J in
the Robe River Case were confirmed.

In short the vice that the Industrial Appeal Court corrected
in Pepler’s Case was that there had been an original finding in
Pepler that even though a dismissal was unfair the Commis-
sion was not convinced that reinstatement was the appropriate
course. It invited submissions and eventually ordered that the
employer pay the employee $48,000.00 in compensation.

In his reasons Kennedy J compared the paragraphs (i) and
(ii) of the then s.29(b) of the Act expressing the view that
compensation greater than that recoverable at common law
would not sit happily with paragraph (ii) which applies solely
to contractual entitlements. He was of the view that jurisdic-
tion under paragraph (i) of s.29 applies solely to ordering
re-employment, whilst the remedy under paragraph (ii) is re-
stricted to the contractual rights.

In due course the authority of the Commission to award com-
pensation for unfair dismissal was given legislative force by
amendment to the Industrial Relations Act, 1979 by the Indus-
trial Relations Amendment Act, 1993 section 7. This
amendment gave the Commission the authority to award com-
pensation, upon further application to the Commission, only

when the employer failed to re-employ the employee at first
instance. There was a further amendment by section 42 of the
Industrial Legislation Amendment Act, 1995 which gave au-
thority to the Commission to award compensation at first
instance if it was of the view that reinstatement was impracti-
cal upon a finding that the dismissal was harsh, oppressive or
unfair.

Currently the power for the Commission to award compen-
sation in cases of unfair dismissals is expressed in section 23A
of the Act, which relevantly provides—

23A. (1) On a claim of harsh, oppressive or unfair dismissal,
the Commission may—

(a) order the payment to the claimant of any amount to
which the claimant is entitled;

(b) order the employer to reinstate or re-employ a claim-
ant who has been harshly, oppressively or unfairly
dismissed;

(ba) subject to subsections (1a) and (4), order the em-
ployer to pay compensation to the claimant for loss
or injury caused by the dismissal; and

(c) make any ancillary or incidental order that the Com-
mission thinks necessary for giving effect to any order
made under this subsection.

(1a) The Commission is not to make an order under subsec-
tion (1) (ba) unless—

(a) it is satisfied that reinstatement or re-employment of
the claimant is impracticable; or

(b) the employer has agreed to pay the compensation
instead of reinstating or re-employing the claimant.

(2) ···
(3) ···
(4) The amount ordered to be paid under subsection (1) (ba)

or (3) is not to exceed 6 months’ remuneration of the claimant,
and for the purposes of this subsection the Commission may
calculate the amount on the basis of an average rate received
during any relevant period of employment.

(5) ···
In my view the duty of the Commission is set out in s.23A(1a)

as to when compensation as a remedy may be awarded. This
can happen if one of the two conditions set out therein is found
to exist. One involves the Commission making an investiga-
tion to discover whether reinstatement or re-employment is
impracticable. That involves the Commission making a find-
ing to that end. The other is when by agreement an employer
having been found to unfairly dismiss an employee, opts to
pay compensation instead of reinstating or re-employing the
employee. It is in the face of either of those conditions that the
Commission may award compensation. The lack of a manda-
tory direction to award compensation allows the Commission
to exercise a discretion to make an award of compensation for
loss or injury in a case where the dismissal was unfair. This is
the same sort of wide discretion which has existed since the
Cliffs Case (supra). Recently in FDR Pty Ltd and Gilmore,
and Gilmore and Cecil Bros, FDR Pty Ltd, Cecil Bros Pty Ltd
(1998) 78 WAIG 1099 at 1102 the Industrial Appeal Court
confirmed that ‘it is a very wide discretion’.

In my view the Act creates an obligation upon the Commis-
sion to decide in each case whether an order for compensation
should be made and if it does then it has a very wide discretion
in fixing compensation. That is consonant with the commands
in s.26 of the Act. In my view the provisions of s.23A(1) do
not displace the obligation upon the Commission to apply the
commands of s.26 of the Act when dealing with orders for
compensation. What the Commission is required to do is as-
sess what the claimants loss or injury is, and that is a
discretionary function; but it is not to award more than the cap
which is set out in s.23A(4). On my understanding of the 1995
amendments, the intention of the Legislature was that the fun-
damental approach to the fixing of compensation which had
been adopted for many years in the Commission would not
change but as a matter of public policy it was not appropriate
that the Commission be unfettered in fixing the quantum. It
fixed a reasonable upper limit the equivalent to six months
remuneration of the claimant.

In my view the grounds of appeal do not disclose any error
by the Commission at first instance in this case. The method
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he adopted to fix compensation was not at odds with the re-
quirements of the Act. Specified heads of compensation were
identified and valued. The six months cap was not exceeded.
There may be criticism that he expressed the amount to be
paid as equivalent as 12 weeks pay, but that in my view is a
matter of expression which identifies the amount that he is
fixed in the exercise of his discretion. None of the reasoning
in the Decision in the first instance discloses, on my under-
standing of the provisions of the Act, a palpable error which
would require the Full Bench to intervene and I would dismiss
the appeal.

COMMISSIONER S A CAWLEY:  This is an appeal by
Paul Anthony Simons (“the appellant”) against part of the de-
cision by Commissioner Beech in Matter No. 79 of 1998. That
was a claim of unfair dismissal brought pursuant to section
29(1)(b)(i) of the Industrial Relations Act, 1979 (“the Act”).
In his decision the Commissioner declared that Ismail Hold-
ings Pty Ltd t/a Envelope Specialists (“the respondent”)
unfairly dismissed the appellant and ordered the respondent
pay certain monies to the appellant. The appeal is limited to
the order for payments to be made to the appellant.

First the background. The circumstances of the employ-
ment of the appellant by the respondent and his dismissal are
not contentious. The appellant was employed as an envelope
machine adjuster. The employment commenced on 23 Feb-
ruary 1990. The position was permanent and full time. On
Friday 11 July 1997 the appellant absented himself from work
after he found his weekly wage was one day’s pay short. This
apparently occurred because the appellant had been unable
to insert his card in the time clock on the Wednesday of the
previous week due to the cards being used then for reference
by pay clerks engaged in making up wages. The appellant
followed a custom in this situation by getting his supervisor
to sign the time card later signifying that the appellant had
attended for work. However a relatively new management
policy had been established which required any employee
who had not “clocked on” but had worked to subsequently
submit to the employer a statutory declaration to that effect.
It was in the context of this that the appellant’s pay was made
up the following week with one day’s pay less than the number
of days the applicant actually had worked the previous week.
On discovering his pay packet was short the appellant de-
cided not to work that day and left. According to his evidence
this was based on a premise that the new policy meant he had
to prove to a justice of the peace that he had worked on the
day in question before he could get a statutory declaration
signed. Having concluded he would be unlikely to prove he
was at work to the satisfaction of an unknown third party the
appellant decided that he would just balance up the days
worked with the days actually paid for by not working on
that Friday. The employer did not agree with this approach
and terminated the employment the following Monday, 14
July 1997. The appellant was paid his accrued benefits and a
sum equivalent to four weeks’ pay in lieu of notice. A claim
of unfair dismissal was filed by the appellant on 28 July 1997.
Reinstatement was not sought. The remedy sought was un-
specified compensation.

Commissioner Beech, having concluded that the dismissal
was unfair, decided that payment of 12 weeks’ wages was fair
compensation for the appellant’s loss [Appeal Book: Page 13].
This conclusion was expressed as follows in the decision which
issued —

(2) Orders—
That the respondent forthwith pay to Mr Paul
Anthony Simons the following sums of money—

(a) $7,920.00 less tax;
(b) $475.20 to be paid to his account with

Printsuper.
[Appeal Book: page 8]

The appellant says that in setting this compensation the Com-
missioner was in error and that the Full Bench should set aside
this part of the order and award the sum of $18,189.60 to the
appellant in lieu. The grounds of appeal are as follows —

In determining the amount of compensation to be paid to
the Appellant, the Commission erred in that it—
1. failed to assess the loss suffered by the Appellant by

reason of the dismissal; and

2. failed to award the Appellant the loss suffered by
him by reason of the dismissal subject only to the
statutory limit; and

3. plucked a figure, namely 12 weeks, out of the air in
determining the amount to be awarded to the Appel-
lant; and

4. determined the amount of compensation to be paid
to the Appellant by reference to 12 weeks pre-dis-
missal earnings when the amount of compensation
should have been determined by reference to the loss
caused by the Appellant by the dismissal.

[Appeal Book: page 2]
The submissions in support of the appeal largely went to

questions as to the power of the Commission to award com-
pensation and the manner in which that power is to be exercised.
The power in the Act to award compensation is referenced to
loss or injury caused by the dismissal. The appellant sought an
award of compensation only in relation to loss. It was sug-
gested to the Full Bench by counsel for the appellant that in
considering a claim of loss the law is that the Commission is
to have regard only for the circumstances of the claimant after
a dismissal. That is, a finding of an unfair dismissal amounts
to a drawing of a line in the sand with loss to be limited to
consideration of circumstances after the event. But the pri-
mary submission in support of the appeal is that where there
has been findings as in the instant case that a dismissal was
unfair and that reinstatement or re-employment is impractica-
ble, and compensation for loss is sought by the claimant, the
Commission must make a finding as to the total loss experi-
enced by the claimant and, subject to the onus as to mitigation,
make an award of compensation for that loss limited only by
the cap in section 23A(4) of the Act. The appellant says the
Commission failed to approach the awarding of compensation
in this way and thereby erred in law. It is submitted that the
appeal should be upheld for these reasons and the Full Bench
can, and should, order compensation of $18,189.60 in lieu of
the award made by the Commissioner.

In my view the appellant’s submissions as to the law are
wrong.

It is noted the appellant’s submission as to the exercise of
the power to award compensation amounts to a prescription
that an award must refer to the total loss of remuneration is
not dissimilar from that which used to apply in the federal
industrial relations legislation (and applied when the express
power to award compensation now relied upon was inserted
in the State legislation in 1995). At that time the federal Indus-
trial Relations Act 1988 (now Workplace Relations Act 1996)
included such a prescription in section 170EE(3). There is no
like prescription in the State legislation. Furthermore section
170EE(3) was replaced in 1996 and section 170CH of that
federal legislation now makes explicit that in determining an
award of compensation in a particular case the federal tribunal
is to have regard for all the circumstances of that case includ-
ing not only loss of remuneration but also the situation of the
employer and “any other matter the Commission considers
relevant”.

The power for the Western Australian Industrial Relations
Commission (“the Commission”) to award compensation in
cases of unfair dismissal is expressed in section 23A of the
Act. The relevant provisions in that section are as follows —

23A. (1) On a claim of harsh, oppressive or unfair dismissal,
the Commission may —

(a) order the payment to the claimant of any amount to
which the claimant is entitled;

(b) order the employer to reinstate or re-employ a claim-
ant who has been harshly, oppressively or unfairly
dismissed;

(ba) subject to subsections (1a) and (4), order the em-
ployer to pay compensation to the claimant for loss
or injury caused by the dismissal; and

(c) make any ancillary or incidental order that the Com-
mission thinks necessary for giving effect to any order
made under this subsection.

(1a) The Commission is not to make an order under subsec-
tion (1) (ba) unless—

(a) it is satisfied that reinstatement or re-employment of
the claimant is impracticable; or
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(b) the employer has agreed to pay the compensation
instead of reinstating or re-employing the claimant.

(2) ···
(3) ···
(4) The amount ordered to be paid under subsection (1) (ba)

or (3) is not to exceed 6 months’ remuneration of the claimant,
and for the purposes of this subsection the Commission may
calculate the amount on the basis of an average rate received
during any relevant period of employment.

(5) ···
Applying the ordinary meaning of the words used in the sec-

tion the intention of the legislature that reinstatement or
re-employment be the primary remedy following a finding of
unfair dismissal is clear. Compensation as remedy may only
be awarded if one of two conditions expressed in section
23A(1a) is found to exist in a particular case. One is a conclu-
sion by the Commission that reinstatement or re-employment
is “impracticable”. The other, and alternative, is an agreement
by an employer found to have unfairly dismissed an employee
to pay compensation instead of reinstating or re-employing
the claimant. Subject to either of these conditions, the Com-
mission, as section 23A says, “may” award compensation in a
particular case. As Anderson J, observed in a recent Industrial
Appeal Court judgement, and with whom Kennedy J and
Franklyn J agreed, section 23A(1)(ba) confers on the Com-
mission a discretion to make an award of compensation for
loss or injury in a case where the dismissal was unfair “and it
is a very wide discretion”. [FDR Pty Ltd and Gilmore, and
Gilmore and Cecil Bros, FDR Pty Ltd, Cecil Bros Pty Ltd,
(1998) 78 WAIG 1099 at 1102].

That is, the power to award compensation is a matter for the
discretionary judgement of the Commission in each instance
and in the exercise of that discretionary judgement the Com-
mission will be bound by the equity and good conscience
provisions of section 26 of the Act. Consistent with that, an
order for compensation can not be triggered automatically on
the basis of either a finding that re-employment or reinstate-
ment is impracticable or a finding of fact that the employer
has agreed to compensation in lieu of further employment and
the fact that an employee found to have been unfairly dis-
missed seeks an order for compensation. It is a matter for the
Commission to decide in a particular case whether an order
for compensation should or should not be made.

And in the event that an award of compensation is to be
made, (subject to it being directed to loss or injury), the extent
to which the Commission compensates is a matter for discre-
tionary judgement bound by section 26 of the Act. Section
23(1)(ba) is not authority for the proposition that in ordering
compensation the Commission must, as a matter of law, award
an amount to compensate for the claimant’s total loss or injury
subject only to the onus of mitigation and the cap. The provi-
sion requires the Commission to apply it to loss or injury
experienced by the claimant. It is not the case that the provi-
sion requires the Commission in awarding compensation to
apply it to the total loss or injury (subject to the cap), but it
may. Whether and to what extent a proven loss should be trans-
lated into an award of compensation depends upon a
consideration as to equity of the matter as well as the substan-
tial merits of the claim. It is not the function of the Commission
to award damages in the same way as do civil courts in claims
for breach of contract [Industrial Appeal Court judgement in
Belo Fisheries and Froggett, (1983) 63 WAIG 2394 and see
Norton Tool Co Ltd v N T Jenson, (1972) IRLR 86, at 87].

Nor is the reference in section 23A(1)(ba) to loss or injury
caused by the dismissal authority for the proposition that in
considering loss or injury the Commission can only have re-
gard for the circumstances of the claimant from the date of
dismissal. Such an arbitrary approach would allow for unfair
outcomes. For instance there could be no distinction between,
say, an employee dismissed unfairly after three years good
service and an employee with a similar length of service but a
poor performance or conduct record who is found to have been
unfairly dismissed because of a denial of natural justice in the
process of dismissal. But it is not a matter of an “all or noth-
ing” decision [Sillifant v Powell Duffryn Timber Ltd (1983)
IRLR 91 at 96]. A proper exercise of the wide discretion to
award compensation allows for evidence of the conduct or
relationship between the parties to be considered in the

context of establishment of the prospects for ongoing employ-
ment in each instance as a relevant matter going to the alleged
loss for which compensation is sought.

The issue was considered by the Full Bench in a recently
decided matter [Smith and CDM Australia Pty Ltd (1998) 78
WAIG 307]. One of the grounds of appeal in that case was
that the Commissioner erred in taking into account the con-
duct of the employee leading up to the dismissal; the conclusion
being that the prospects for the employment continuing were
not great as a consequence. This was taken into account in
assessing the loss. In endorsing the Commissioner’s approach
in that case as a proper exercise of discretion, Senior Com-
missioner Fielding and myself, in joint reasons, said —

···
The jurisdiction [to award compensation] is not to be seen
as identical to that concerning damages for breach of con-
tract. Indeed, unlike the civil courts, the Commission, in
the exercise of its jurisdiction, is to have regard not only
to the substantial merits of the matter, but also to equity
and good conscience. That applies as much to the assess-
ment of compensation in any particular case, as it does to
any other aspect of the case. Accordingly, the assessment
of compensation may well require consideration of the
circumstances surrounding the dismissal as much as to
the consequences of the dismissal to the employee. The
overriding determinant must be what is fair and reason-
able in all of the circumstance of the case; not just some
of the circumstances. The application of these principles
may well require, in fixing compensation, that regard be
had to the conduct of the employee, particularly if by his
conduct the employee put the continuation of his employ-
ment in real jeopardy ···
[at page 312]

A similar view is expressed in the House of Lords judge-
ment in Polkey v Dayton Services Ltd (formerly Edmund
Walker (Holdings) Ltd), (1987) IRLR 503 and the Full Court
of the Industrial Court of Australia, while disagreeing with
the conclusion of Moore J in the matter on appeal, acknowl-
edged that the prospects for a continuation of the employment
is a relevant consideration as to loss [Davis v Portseal Pty
Limited (1992) 72 IR 414].

The question for the Full Bench in this appeal is whether or
not the Commission at first instance erred in the exercise of its
discretionary judgement in the awarding of the compensation
it did.

The role of the Full Bench of the Commission on appeal is
well settled as one of review not re-hearing. The principles to
be applied by such an appellate body were reiterated by the
Industrial Appeal Court per Franklin J in Gromark Packaging
and The Federated Miscellaneous Workers’ Union of Australia,
Western Australian Branch (1993) 73 WAIG 223-224 —

The decisions in Norbis v. Norbis and House v. The King
(1936) 55 CLR 499 are concerned with the principles gov-
erning interference by an appellate court with the exercise
of a discretionary judgment at first instance. Norbis
adopted the statement of principle expressed in House v.
The King (supra) at 504-505. They each emphasise that
there must, as an indispensable condition, be an error of
law or fact before intervention is warranted, the nature of
which error may, in a particular case, not be discoverable
but is evidenced by a decision which is unreasonable or
plainly unjust. They also declare that it is not enough that
the appellate tribunal, had it been in the position of the
primary judge, would have taken a different course. In
Robe River Iron Associates v. Australian Workers Union,
WA Branch (1987) 67 WAIG 320 (“RRIA v. AWU”) this
Court, differently constituted, considered a case of dis-
missal for misconduct. The fact of misconduct was made
out. The issue was whether the dismissal was unfair. It
was the unanimous view of that Court that the decision of
the Commissioner at first instance as to whether the dis-
missal was unfair was a discretionary decision. Brinsden
J pointed out that both he and Olney J in Undercliffe (su-
pra) had held that such a decision is discretionary in nature.
Undercliffe was also a case of alleged unfair dismissal,
the issue being whether the legal right to dismiss had been
exercised so harshly or oppressively against the employee
as to amount to an abuse of that right and so whether the
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dismissal was unfair. The decision on that issue is discre-
tionary because a value judgement is required to be made
by the Commissioner as to whether the conduct which
gave rise to the dismissal, viewed in all of its circum-
stances, justified the dismissal or, in the language used
by Sheldon J in Re Loty and Holloway v. AWU (1971)
AR 95 at 99, whether the employee had “received less
than a fair go”, whether there had been “a fair go all
around”. What the Full Bench appears not to have appre-
ciated is that the finding of misconduct which gives rise
to a legal right to dismiss an employee is not the same
issue and is not the subject of a discretionary judgement.
The exercise of discretion arises only at the next step, ie
in determining whether the consequence of the miscon-
duct is fairly that of dismissal.
···
An appellate court does not overturn findings of fact un-
less satisfied that the trial Judge has misdirected himself
of that “any advantage enjoyed by the trial Judge by rea-
son of having seen and heard the witnesses could not be
sufficient to explain or justify the trial Judge’s conclu-
sion” (Paterson v. Paterson (1953) 89 CLR 212 at 224
and see Warren v. Coombes (1979) 53 ALJR 293; (1979)
142 CLR 531 at 300). As to inferences, an appellate court
may itself decide on the proper inferences to be drawn
from facts which are undisputed or established by the find-
ings of the trial Judge (Warren v. Coombes supra) but it
shall give full weight and respect to the conclusions of
the trial Judge. An inference properly open on such facts
is only to be overturned if considered wrong. The same
principles apply to the Full Bench on appeals to it.
···

The onus of establishing that the Full Bench should inter-
vene lies with the appellant.

First, the claim for compensation. The appellant’s claim of
unfair dismissal was filed on 28 July 1997. In the schedule of
particulars of claim the appellant stated he was not seeking
reinstatement because “employer has a bad attitude”. He stated
he was seeking compensation in the alternative. There was no
specification of what this was to be for or what orders were
sought. It seems detail of the compensation sought emerged at
the hearing of the claim in November 1997 when it was sub-
mitted by his counsel that a sum of between $13,000 and
$15,000 “would be appropriate” compensation [Appeal Book:
page 45].

As the transcript shows these figures were proffered in the
course of submissions by counsel for the appellant on the ba-
sis that the appellant had experienced a loss to the time of
hearing based on the difference between his previous wage
and what he was receiving in new employment, a presump-
tion that this loss would be ongoing, a presumption that any
prospect for promotion and thus a further amelioration of loss
should only result in a minimal revision downward of the ex-
pected loss and with the only limit to the compensation being
the cap of 6 months’ remuneration calculated on the basis of
the wages paid in the job from which the appellant had been
dismissed. The Commissioner was told that the actual loss of
the appellant to the date of hearing was $4,000 and over 12
months the loss would be $15,000 so that, having regard for
the cap in this instance being calculated at some $18,000 and
applying a minimal discount for the prospect of promotion,
compensation of between $13,000 to $15,000 for the appel-
lant’s loss should be awarded [Appeal Book: pages 43-45];
though, on appeal, the order for compensation sought from
the Full Bench is for $18,189.60.

There are findings of fact which go to the circumstances of
the applicant after his dismissal. The wage the appellant was
receiving from the respondent at the time of dismissal was
$450.00 per week with a 20% loading for shift work for a total
of $660.00 gross per week. According to the appellant’s evi-
dence at first instance he obtained other employment within
two weeks of the dismissal [Appeal Book: page 24] with that
employment commencing in the first week in August [Appeal
Book: page 35]. According to the transcript [Appeal Book:
page 24] pay slips for employment of the appellant from the
first week in August to 5 November 1997 were produced in
evidence (though these do not appear in the Appeal Book).
The Commissioner found that this employment commenced

on 5 August 1997. That date, being 22 days after the dismissal,
is at odds with the appellant’s evidence, whereas a start in the
week prior to 5 August 1997 (with that date perhaps being the
first pay day for the appellant) would not be. However the
finding that the applicant commenced other employment on 5
August 1997 was not raised on appeal and I take it no further.

The Commissioner found that the alternative employment
of the appellant as a console operator in a service station re-
sulted in earnings approximately $300.00 per week less than
he had been paid in his previous employment. It appears this
may have been based on the appellant’s schedule of calcula-
tions produced in the course of proceedings [Appeal Book:
page 51] which stated the difference as $302.09, or perhaps
the pay slips, rather than the appellant’s evidence which was
that in the new job he was getting about $200.00 to $220.00
gross per week less than the $660.00 gross he had been re-
ceiving [Appeal Book: page 24]. In any event the finding was
not attacked on appeal or, if it was, only as an incident to the
appellant’s submission that the Commission failed to apply
the proper approach in awarding compensation.

It is clear from the Commissioner’s reasons that he consid-
ered the appellant had experienced loss. No dollar value for
any loss is expressed in the reasons but there is reference to
the difference in income between the job from which he was
dismissed and the job he took up. There is reference to the
appellant’s length of service and a contrast between the per-
manent position he had and the casual position the appellant
obtained and a probationary term.

But the Commissioner did not then proceed to calculate com-
pensation on the basis of the formula submitted by the
appellant’s counsel. Indeed he rejected that prescription. For
reasons already expressed I do not consider that it must be
found that the Commissioner erred in this respect as a conse-
quence. Nor am I satisfied that the absence of any precise
calculation ascribed to loss establishes an error. Certainly the
most obvious loss to a dismissed employee is likely to be re-
muneration. But it is not the case that the Commission’s
discretion to award compensation, if it does so, is restricted to
a consideration of that loss or that any compensation to be
awarded, as a matter of course, must be arrived at through a
mechanistic, actuarial approach focussed on such a circum-
stance.

A corollary of the discretion conferred on the Commission
by the Act is, of course, that it is required to set out its reason-
ing in sufficient detail to show the basis on which it proceeded.
No great elaboration is required; but it is to be sufficient.

In the case on appeal the Commission has not made entirely
clear on what basis the compensation award made was arrived
at. The reasons are not only brief but sketchy. But that is not
sufficient error here for the Full Bench to overturn the conclu-
sion reached. It must be satisfied that the conclusion reached
was not open to the Commission on what was before it before
it may intervene or, as it was put in the Gromark Packaging
case (supra), the error is evidenced by a decision which is
unreasonable or plainly unjust such that the Full Bench must
act.

As to the matter of loss, there is evidence in this case of the
difference in income over the approximately 17 weeks from
the dismissal to the date of hearing and the period of unem-
ployment immediately following the dismissal. This is a loss
the Commission expressly noted. It would amount to approxi-
mately $6,420.00 on the evidence. But that is not necessarily
the end of it. There is no reference in the reasons to the consid-
eration of any loss arising from the 21 days between the
dismissal and the appellant taking up alternate employment
but it is open to imply that the fact of the payment to the appli-
cant of four weeks’ wages in lieu of notice was of account in
measuring loss over the 17 weeks. And so far as the prospec-
tive loss is concerned, it was open to the Commissioner on the
evidence of the appellant to conclude that there was a reason-
able prospect for him to be promoted to a better paid position
thereby mitigating prospective loss.

Having regard for what was before the Commission at first
instance as to the situation of the appellant after the termina-
tion of his employment, I am not convinced that it was not
reasonably open to the Commissioner to conclude the amount
awarded (totalling $8395.20) was fair compensation for loss
in all the circumstances. That the Commissioner expressed
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the compensation to be awarded as 12 weeks’ wages in his
reasons does not alter that. In my view the appellant has not
discharged the onus on appeal against a discretionary judge-
ment of establishing that it is so palpably wrong that the Full
Bench must intervene and substitute a different conclusion. I
would dismiss the appeal.

THE PRESIDENT: For those reasons, the appeal is dis-
missed.

Order accordingly.
APPEARANCES: Mr D H Schapper (of Counsel), by leave,

on behalf of the appellant.
Mr S Heathcote on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Paul Anthony Simons
(Appellant)

and

Ismail Holdings Pty Ltd t/a Envelope Specialists.
(Respondent).
No 79 of 1998.

BEFORE THE FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY.

COMMISSIONER J F GREGOR.
COMMISSIONER S A CAWLEY.

29 May 1998.
Order.

THIS matter having come on for hearing before the Full Bench
on the 31st day of March 1998, and having heard Mr D H
Schapper (of Counsel), by leave, on behalf of the appellant
and Mr S Heathcote on behalf of the respondent, and the Full
Bench having reserved its decision on the matter, and reasons
for decision being delivered on the 29th day of May 1998
wherein it was found that the appeal should be dismissed, it is
this day, the 29th day of May 1998, ordered that appeal No 79
of 1998 be and is hereby dismissed.

By the Full Bench.
(Sgd.) P.J. SHARKEY,

[L.S.] President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Paul Anthony Simons
(Appellant)

and

Ismail Holdings Pty Ltd t/a Envelope Specialists.
(Respondent).
No 79 of 1998.

BEFORE THE FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY.

COMMISSIONER J F GREGOR.
COMMISSIONER S A CAWLEY.

29 May 1998.
Order.

THIS matter having come on for hearing before the Full Bench
on the 31st day of March 1998, and having heard Mr D H
Schapper (of Counsel), by leave, on behalf of the appellant
and Mr S Heathcote on behalf of the respondent, and the ap-
pellant herein having made application to extend time to file
and serve Appeal Books and there being no objection to such
application on behalf of the respondent herein, it is this day,

the 29th day of May 1998, ordered and directed that leave be
and is hereby extended to the appellant herein to file and serve
Appeal Books until and including the 29th day of January 1998.

By the Full Bench
(Sgd.) P.J. SHARKEY,

[L.S.] President.

FULL BENCH—
Appeals against decision of

Industrial Magistrate—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Ian Barrett and Tracey Barrett
(Appellants)

and

The Western Australian Builders’ Labourers, Painters &
Plasterers Union of Workers

(Respondent).

No 2106 of 1997.

BEFORE THE FULL BENCH

HIS HONOUR THE PRESIDENT P J SHARKEY.
CHIEF COMMISSIONER W S COLEMAN.

COMMISSIONER C B PARKS.

22 May 1998.

Reasons for Decision.

Introduction.
THE PRESIDENT: This is an appeal brought under s.84 of
the Industrial Relations Act 1979 (as amended) (hereinafter
called “the Act”) against the decision of the Industrial Magis-
trate made in the Industrial Magistrates’ Court at Perth on 23
October 1997, whereby he struck out a complaint (No CP154
of 1996) made by the respondent on 24 October 1996 and
exercised his discretion not to make an order for costs in fa-
vour of the appellants.

GROUNDS OF APPEAL
The appellants now appeal against that decision on the fol-

lowing grounds—
“1. 19/3/97—154/96 heard before Magistrate Cicchini.

Decision appealed against to Full Bench Nos 677 &
678/97. Full Bench upheld appeal that Magistrate
made eroneous(sic) decision. Matter was adjourned
to be re-heard.
23/10/97 matter listed & heard before Magistrate
Cicchini.
It is claimed that Magistrate Cicchini had a conflict
of interest with both defendants and should not have
heard the case.
Not only should justice be served but it should be
seen by the public to have been served without bias
or prejudice.

2. The Full Bench directed that 154/96 be heard against
I & T Barrett. An error was made when Magistrate
Cicchini struck out the complaint prior to hearing,
thus depriving both defendants access to their right-
ful application for costs.

3. The Magistrate made an error in his interpretation of
the terms frivolous and/or vexatious, which are
criterea(sic) which need to be satisfied for a success-
ful application for costs.”

BACKGROUND
The background to this appeal is set out by the Full Bench in

a decision and supplementary decision in Barrett and Another
v WABLPPU 77 WAIG 2192 (FB) Appeal Nos 677 and 678
of 1997 and in Barrett Pty Ltd v WABLPPU 77 WAIG 2868.
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To summarise, the abovementioned respondent organisation
made a complaint of breach of an award (Complaint No CP154
of 1996) which named as defendants “Ian Barrett and Tracey
Barrett trading as “Barrett Pty Ltd””. A further complaint du-
plicating that complaint was also made.

On 19 March 1997, the duplicate complaint was struck out
by the learned Industrial Magistrate, Mr G Cicchini. It was
subsequently found to have been correctly struck out by the
Full Bench.

The same Industrial Magistrate, Mr G Cicchini, then
amended the description of defendant contained in the com-
plaint to read “Barrett Pty Ltd”, by striking out the words “Ian
Barrett and Tracey Barrett trading as”. He then ordered that
the amended complaint be served on the company, Barrett Pty
Ltd, as defendant. That amendment was made upon the appli-
cation of the advocate for the abovenamed respondent
organisation.

On 31 July 1997, the Full Bench in appeals Nos 677 and 678
of 1997, quashed the Industrial Magistrate’s decision to amend,
to which I have just referred, and made the following orders—

“(1) THAT appeals Nos 677 and 678 of 1997 be and are
hereby upheld and the decision of the Industrial Mag-
istrate in complaint No CP 154 of 1996 made on the
19th day of March 1997, insofar as it relates to the
decision to substitute the company, Barrett Pty Ltd,
as a defendant, be and is hereby quashed.

(2) THAT the appeals, insofar as they related to that part
of the said decision whereby the Industrial Magis-
trate dismissed the appellants’ applications for an
order for costs, be and are hereby dismissed.

(3) THAT complaint No CP 154 of 1996 be and is hereby
remitted back to the Industrial Magistrate to hear and
determine according to law and to the reasons for
decision of the Full Bench, and subject to any order
made in appeal No 951 of 1997 which might affect
the hearing and determination of the said complaint.”

(See Barrett and Another v WABLPPU (FB) (op cit) at pages
2194—2195.)

The complaint was therefore remitted back with the descrip-
tion of defendant intact, because the purported amendment was
wrong in law. The description of defendant, therefore, remained
as follows—

“Ian Barrett and Tracey Barrett trading as Barrett Pty Ltd”
In the meantime, complaint No CP154 of 1996 had proceeded

before a different Magistrate, Mr P M Heaney, IM, who, on
30 April 1997, had heard and determined the complaint. Mag-
istrate Heaney found the complaint of breach of the award
proven and imposed a penalty on the company, Barrett Pty
Ltd, and ordered it to pay costs.

The company then appealed against that decision to the Full
Bench in appeal No 951 of 1997. The decision was quashed
by the Full Bench by order dated 13 October 1997 (Barrett Pty
Ltd v WABLPPU (op cit) at page 2869).

Complaint No CP154 of 1997, having been remitted back,
according to the order of the Full Bench in appeals Nos 677
and 678 of 1997, came on for hearing in the Industrial Magis-
trates’ Court at Perth on 23 October 1997 before an Industrial
Magistrate identified in the transcript (see Appeal Book (here-
inafter referred to as “AB”) at page 5) as “Magistrate P G
Malone SM”.

The Notice of Appeal identifies the learned Industrial Mag-
istrate as “Magistrate Cicchini”. The signature to the order
striking out the complaint (the order appealed against in this
appeal) would seem to be that of His Worship Mr G Cicchini,
and the copy complaint (see page 3(AB)) bears a printed nota-
tion to that effect.

It also seemed to be common ground between the parties
that on 23 October 1997, Complaint No CP154 of 1997 (hav-
ing been remitted back to the Magistrate by order of the Full
Bench and thus to the court constituted by His Worship, Mr
Cicchini) was heard and determined by Mr Cicchini. I will,
therefore, accept that the reference to Magistrate P G Malone,
as presiding, in the transcript was an error.

Upon this appeal, Mr and Mrs Barrett, who were both present
in the Commission, were represented by Mr Ian Barrett, and
the respondent organisation was represented by Ms J Harrison.

On 23 October 1997, Mr Barrett appeared for Mrs Barrett
and himself, and Ms Harrison appeared for the respondent
organisation. His Worship observed that the complaint (No
CP154 of 1996) had come back before the Court by reason of
the decision of the Full Bench. His Worship then observed,
after argument—

“I think the Full Bench has made it quite clear that the
complaint ought to be struck out, and, really, that’s all I
intend to do, unless there’s anything in particular that you
wish to say which would cause me not to do that.”

(See page 7 (AB))
In fact, that is not what the Full Bench had said in its order

(referred to above), although that was obviously what His
Worship inferred from the reasons for decision.

Ms Harrison submitted to His Worship that, as a result of
the Full Bench’s decisions, the application had no standing.
Mr Barrett was then asked if he wished to be heard, and made
submissions that Mrs Barrett and himself (i.e. the defendants)
employed no-one and he wished that to be taken into account
“before we make an application for costs”. That submission
was an assertion that the complaint against Mr and Mrs Barrett
had no merit because they were not employers.

These submissions were made in response to the Magistrate’s
clear invitation to the parties that they should make any sub-
missions which might cause him not to strike the complaint
out. His Worship then specifically asked Mr Barrett if he agreed
that the proper disposition of the matter was to strike the com-
plaint out and Mr Barrett immediately, and seemingly
unhesitatingly, (upon a fair reading of the transcript) said—

“Yes, sir, I do.”
(See page 7 (AB))
His Worship then gave reasons—

“All right; because that’s what happened with that dupli-
cate complaint. I dealt with that on the basis that that was
struck out and that no longer played a part, and the Full
Bench agreed with that decision, but it simply said that
that should have occurred with both complaints before
the court. So you agree that that’s the disposition of the
matter?”

Mr Barrett—
“I still believe that Ian and Tracey Barrett are here as
individuals today, sir—not just one party.”

(See page 7 (AB))
His Worship then indicated that he understood that. After

more discussion, His Worship then said that—
“...complaint number 154 of 1996 ought to be struck out
and will be.”

Mr Barrett said—
“Okay, thank you.”

(See page 8 (AB))
Mr Barrett made an application for costs and submissions in

support of that application, which was opposed by Ms Harrison,
and there were reasonably lengthy submissions made by ei-
ther side in relation to the question of costs.

His Worship then, following what the Full Bench had de-
cided in Barrett and Another v WABLPPU (FB)(op cit) at page
2194, made it clear that costs could only be awarded when the
complaint was dismissed; and the complaint having been struck
out (see Transcript (hereinafter referred to as “TR”) at page
18), he dismissed the application for costs as there was no
power to make an order (See pages 14-15 (AB)).

His Worship also held that the complaint was not frivolous
or vexatious, but was “a consequence of sloppy drafting and a
situation where the complainant has missed its mark in rela-
tion to the complaint that is made.” (See pages 14-15 (AB))

ISSUES AND CONCLUSIONS
Competence of Appeal

This was an appeal brought under s.84 of the Act wherein
“Decision” is defined as “includes a penalty, order, order of
dismissal, and any other determination of an industrial magis-
trate’s court...” There follows reference to certain exceptions
to that definition which are not relevant to this appeal.

A decision of the Industrial Magistrates’ Court is not a deci-
sion in the definition contained in s.84(1) of the Act, unless it
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is one which finally disposes of or constitutes a final determi-
nation of the complaint (see Anderson v Pope 66 WAIG 1563
at 1565 (IAC) per Olney J and G Parri and M Parri trading as
G & M Parri v WABLPPU 78 WAIG 586 (FB)).

An order striking out a complaint is not a curial determina-
tion of the merits of the charge alleged and, therefore, does
not put an end to the proceedings. Until such time as the court
determines the matter on its merits and records an order con-
victing the defendant or dismissing a complaint, an order
striking out a complaint is no more than a removal from the
list for want of form, or from the list of matters for hearing
and determination by the Court (see R v McGowan and An-
other; Ex parte Macko and Another [1984] VR 1000).

It is quite clear, then, that a striking out is not a determina-
tion of the complaint on the merits and does not prevent the
subject matter of complaint, if within time, being revived by a
fresh and valid complaint. It is also the case, notwithstanding
the difference in statutory provisions between the Justices Act
1902 (as amended) of this State and the Magistrates (Sum-
mary Proceedings) Act 1975. (I should add that Slater v Kelly
(1993) 9 WAR 543 is not to the point, because that authority
relates to a complaint which a Magistrate purported to “rein-
state” after having recorded a dismissal.)

Since a striking out, and the striking out in this case, is and
was not a final disposition or determination of the complaint,
there was no decision finally determining or disposing of the
complaint made by the learned Industrial Magistrate in terms
of the definition of “decision” in s.84(1) of the Act (see
Anderson v Pope (IAC)(op cit) and G Parri and M Parri trad-
ing as G & M Parri v WABLPPU (FB)(op cit)).

Accordingly, there was no “decision” against which an ap-
peal could be validly brought and the appeal was incompetent.

Bias
Mr Barrett, on behalf of the appellants, submitted that His

Worship was biased and should not have heard the matter when
remitted back to him.

The submission was that there was ostensibly bias because
the learned Industrial Magistrate had been overruled by the
Full Bench and that, further, his bias was evidenced by His
Worship’s body language. That there was any “body language”
which would be proof of bias was denied on behalf of the
respondent organisation by Ms Harrison.

“Ostensible bias” can be said to exist when it is established
that a fair minded observer might entertain an apprehension of
bias by reason of the prejudgment of the issues or of the cred-
ibility of a witness (see Livesey v NSW Bar Association [1983]
151 CLR 288).

It is quite clear from the transcript, as I have referred to it
above, that the learned Industrial Magistrate clearly gave every
opportunity to the parties, should they wish to do so, to per-
suade him that he should not strike the complaint out.
Notwithstanding that, Mr Barrett, on behalf of the defendants,
clearly consented to the course which His Worship took.

In any event, there is no indication from the transcript that
the learned Industrial Magistrate had so prejudged the issues
that any fair minded observer might entertain an apprehension
of bias. If there was “body language”, evidencing prejudg-
ment, it is not borne out by the transcript. The transcript
evidences the contrary, on a fair reading.

Further, to submit that there is ostensible bias in a judicial
officer to whom a matter has been remitted by an appeal court
or tribunal, after an appeal against his/her decision has been
upheld, purely because of that remission, is clearly, ipso facto,
without merit. That officer is being required to perform his/
her duty. That was the case here.

The complaint came back by virtue of a direction from the
Full Bench to His Worship to deal with and he did so, as he
was bound to do and His Worship dealt with it accordingly.
(Indeed, significantly, it has not been sought to persuade us
that he dealt with the matter incorrectly, save and except that
the appellants are aggrieved that the matter was not dismissed
so that they could apply for an order for costs.)

I raised with Mr Barrett the fact that no question of ostensi-
ble bias was ever raised before His Worship. His answer, as I
understood it, was that he did not raise it because he had as-
sumed that the learned Industrial Magistrate had been directed

by the Full Bench to strike the matter out. That was because
His Worship said—

“I think the Full Bench has made it quite clear that the
complaint ought to be struck out, and, really, that’s all I
intend to do, unless there’s anything in particular that you
wish to say which would cause me not to do that.”

(See page 7 (AB))
The directions to His Worship are contained only in the Rea-

sons for Decision and Order of the Full Bench. I do not
understand, if what His Worship said resulted from a misread-
ing of what the Full Bench decided and ordered, that that could
be a cause of the appellants not submitting bias. If they were
of the opinion that there was ostensible bias, then they would
have, and should have, held and acted on such opinion and
made submissions accordingly. They did not. It is, further and
alternatively, of reasonable inference that they did not submit
that there was ostensible bias because there was no cause to
do so.

In any event, the submission by Mr Barrett (see page 7(AB))
to the learned Industrial Magistrate that the Barretts themselves
employed no-one was a reinforcement, on behalf of the appel-
lants, of the course which His Worship indicated, subject to
his persuasion to the contrary, that he might take, His Wor-
ship, having been directed to hear and determine the matter
according to law. Further, the respondent organisation did not
wish to proceed with the complaint and consented to the or-
der, an error having been made in drafting the complaint.

From the beginning, by seeking an amendment to name the
company, Barrett Pty Ltd, as the defendant, the complainant
was conceding that it was mistaken in referring to the appel-
lants in the complaint. That such a reference was wrong was
corroborated on 23 October 1997 by Mr Barrett’s
abovementioned submission on behalf of the appellants.

It is open to find, on a fair reading of the transcript, that Mr
Barrett knew well what he was consenting to and submitting.
His Worship even referred to his striking out of the duplicate
complaint before him at an earlier date.

In any event, whatever the reason, the appellants waived
their right, even if it existed, to submit bias (see Vakauta v
Kelly 87 ALR 633 (HC)).

Further, it was submitted that His Worship should have, of
his own motion, disqualified himself. There was no reason
why he should, on any fair application of the test in Livesey v
NSW Bar Association (HC) (op cit).  It would have been the
learned Industrial Magistrate’s duty to find, as a finding of
fact, that no fair minded observer might entertain an appre-
hension of bias, by reason of any prejudgment of the issues or
of the credibility of a witness. (There is a duty in a Judge or
Magistrate to disqualify himself/herself where the law requires
that to be done. However, there is also a duty for Judges or
Magistrates to sit (see Re JRL; Ex parte CJL [1986] 161 CLR
342)).

His Worship was not required to disqualify himself for os-
tensible bias and, indeed, would have erred in law had he done
so.

The Striking Out Order—Competent?
Next, there arises the question of whether an order striking

out was competent. Ms Harrison submitted that the order was
consented to at first instance and the appellants were bound
by their case.

In my opinion, notwithstanding that s.83(2) of the Act pre-
scribes the express powers of the Industrial Magistrates’ Court
and the power to strike out an application is not an express
power, the Industrial Magistrates’ Court is a court of record
and I am not persuaded that there is not an inherent power to
strike out an invalid or defective step in any process before the
Court. I am fortified in such a view by R v McGowan and
Another; Ex parte Macko and Another (op cit) where Kaye J,
referring to Thiessen v Fielding (1890) 16 VLR 666, held that,
in the absence of any statutory provisions to the contrary, a
court of summary jurisdiction has inherent power to set aside
an order striking out information (complaint) and to order that
the information (complaint) be reinstated.

A fortiori, in my opinion, there being no statutory provision
in the Justices Act 1902 (as amended) (the jurisdiction which
applies, in significant respects, to s.83 applications, by virtue
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of the Industrial Magistrates Court Regulations 1985 (as
amended)) or in the Act, and the Industrial Magistrates’ Court,
being a court of record (not a court of summary jurisdiction,
as was the case in Thiessen v Fielding (op cit)), such an inher-
ent power exists.

The exercise of the power, even if it were challenged as to
its validity on the grounds of appeal, which is not altogether
clear, was valid and within jurisdiction.

Effect of Consent Order
Further, I would be required to be persuaded that, where an

order was made by consent, as it was here, it should now be
set aside. I say that, because the jurisdiction, whilst it contains
power to impose penalties, is not a criminal jurisdiction and,
further, the Industrial Magistrates’ Court acts upon the civil
standard of proof (in s.83 matters), they not forming part of
the prosecution jurisdiction.

I would, therefore, require to be persuaded, and I was not,
that authorities from the civil jurisdiction, such as Smith v
New South Wales Bar Association [1992] 176 CLR 256 should
not apply, or that Metwally v University of Wollongong 60
ALR 68 (HC) should not apply, to prevent any challenge to
the order made and/or to prevent such a challenge now arising
on the appeal.

It is unnecessary to decide whether the learned Industrial
Magistrate erred in failing to find that the complaint was insti-
tuted frivolously or vexatiously. Even though Mr and Mrs
Barrett were represented at first instance by an agent, it is not
clear that the costs sought were an agent’s costs, as distinct
from expenses of the parties. (No question of the operation of
s.112A of the Act was raised.)

Further, the learned Industrial Magistrate, since there was
no dismissal, correctly found that he had no jurisdiction to
order costs (see s.83(2) of the Act).

FINALLY
I have considered all of the submissions and all of the evi-

dence and material.
For all of those reasons, no ground having been made out, I

would dismiss the appeal.
CHIEF COMMISSIONER W S COLEMAN: I have had

the advantage of reading the Hon. President’s draft reasons
for decision and agree that the appeal should be dismissed.

The appellants failed to show any conflict of interest or bias
by the learned Industrial Magistrate. They are bound by their
acquiescence to have the matter in those proceedings struck
out. Any presumptions now said to be held by them in pro-
ceedings before the Industrial Magistrate do not establish
grounds to uphold the appeal.

COMMISSIONER C B PARKS: I have read the reasons for
decision of His Honour the President. I agree with those rea-
sons and have nothing further to add.

THE PRESIDENT: For those reasons, the appeal is dis-
missed.

Order accordingly
APPEARANCES: Mr I Barrett on his own behalf and on

behalf of Mrs T Barrett.
Ms J Harrison on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Ian Barrett and Tracey Barrett
(Appellants)

and

The Western Australian Builders’ Labourers, Painters and
Plasterers Union of Workers

(Respondent).

No 2106 of 1997.

BEFORE THE FULL BENCH

HIS HONOUR THE PRESIDENT P J SHARKEY.
CHIEF COMMISSIONER W S COLEMAN.

COMMISSIONER C B PARKS.

22 May 1998.

Order.
This matter having come on for hearing before the Full Bench
on the 29th day of April 1998, and having heard Mr I Barrett
on his own behalf and on behalf of Mrs T Barrett as appellants
and Ms J Harrison on behalf of the respondent organisation,
and the Full Bench having reserved its decision on the matter,
and reasons for decision being delivered on the 22nd day of
May 1998 wherein it was found that the appeal should be dis-
missed, it is this day, the 22nd day of May 1998, ordered that
appeal No 2106 of 1997 be and is hereby dismissed.

By the Full Bench
(Sgd.) P.J. SHARKEY,

[L.S.] President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Ian Barrett and Tracey Barrett
(Appellants)

and

The Western Australian Builders’ Labourers, Painters and
Plasterers Union of Workers

(Respondent).

No 2106 of 1997.

BEFORE THE FULL BENCH

HIS HONOUR THE PRESIDENT P J SHARKEY.
CHIEF COMMISSIONER W S COLEMAN.

COMMISSIONER C B PARKS.

22 May 1998.

Order.
This matter having come on for hearing before the Full Bench
on the 29th day of April 1998, and having heard Mr I Barrett
on his own behalf and on behalf of Mrs T Barrett as appellants
and Ms J Harrison on behalf of the respondent organisation,
and the respondent organisation having foreshadowed that it
would seek to make an application for costs pursuant to
s.27(1)(c) of the Industrial Relations Act 1979 (as amended)
should appeal No 2106 of 1997 be dismissed, it is this day, the
22nd day of May 1998, ordered and directed that there be lib-
erty to the respondent organisation to apply on the question of
costs provided that the said respondent organisation give no-
tice in writing of its intention to so apply to the appellants
herein and to the Commission within 7 days of the 22nd day
of May 1998.

By the Full Bench
(Sgd.) P.J. SHARKEY,

[L.S.] President.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

G Parri & M Parri trading as
G & M Parri

(Appellants)
and

The Western Australian Builders’ Labourers, Painters &
Plasterers Union of Workers
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No. 135 of 1998.

BEFORE THE FULL BENCH

HIS HONOUR THE PRESIDENT P J SHARKEY
COMMISSIONER C B PARKS

COMMISSIONER S J KENNER.

22 May 1998.

Reasons for Decision.

INTRODUCTION
THE PRESIDENT: This is an appeal under s.84 of the Indus-
trial Relations Act 1979 (as amended)(hereinafter called “the
Act”) and validly brought against the decision of an Industrial
Magistrate sitting in the Industrial Magistrates’ Court at Perth,
made on 19 December 1997 (see Appeal Book (hereinafter
referred to as “AB”) at page 16).

By that decision, His Worship, having found that the appel-
lants were in breach of or failed to comply with an award,
ordered them to pay—

(a) A penalty of $4,200.00.
(b) Wages—$2,139.72.
(c) Costs—$222.30

It is against that decision that the appellant employers now
appeal.

Extension of Time Within Which to Appeal
There was an application to extend time within which to

appeal. The notice of appeal was filed out of time due to
an earlier protracted appeal against what was wrongly as-
serted to be the decision in the same complaint having been
struck out.

We were of the opinion that there was an arguable case, that
there was some explicable delay in filing and serving the no-
tice of appeal, and that the justice of the application did not
require the denial of an opportunity to pursue an appeal. (See
Tip Top Bakeries v TWU 74 WAIG 1189 (IAC) and the orders
made accordingly.)

GROUNDS OF APPEAL
The grounds of appeal appear at AB 2 and attack a finding

that the appellants’ employee and the respondent’s member,
Mr Stephen Paul Howarth, was “covered” by the classifica-
tion of “on-site” painter, pursuant to the subject award, the
Building Trades (Construction) Award No. 14 of 1978, be-
cause—

“1. the learned Magistrate erroneously found that Mr
Howarth did undertake “on site” painting work whilst
employed by the Defendant (the Appellant in this
Application);

2. the learned Magistrate failed to have sufficient re-
gard to the evidence of the Defendant which
demonstrated clearly the nature of the of the(sic)
painting duties and the work sites on which Mr
Howarth was engaged by the Defendant;

3. the learned Magistrate failed to have sufficient re-
gard to the references relied upon by the Defendant
in it’s(sic) submissions, which determine the defini-
tion of “construction work” and “on site”, to be
applied in the context of the Award;

4. the learned Magistrate failed to apply the correct prin-
ciples in determining that Mr Howarth was an “on
site” painter engaged on “construction work”, as
applied in the context of the Award.”

BACKGROUND
The background of the matter is this. The respondent or-

ganisation alleged, by complaint made on 13 June 1997, that,
in relation to Mr Stephen Paul Howarth and his employment
by the appellants, the appellants had committed a number of
breaches of the “Building Trades (Construction) Award 1987,
No R 14 of 1978”(hereinafter referred to as “the award”).

The matter was heard by the Industrial Magistrate at Perth
and a number of matters were raised in issue which were de-
cided.

Briefly, however, the relevant evidence and findings, rel-
evant to this appeal in any event, can be said to be as follows.

Mr Stephen Paul Howarth has been a painter for about 18
years. In response to an advertisement, he spoke to Mrs Parri
on the telephone and then went for an interview with Mr Guido
Parri (both of the appellants in this case) on 12 January 1993.

As the Magistrate found, and as it was not challenged upon
this appeal, Mr Howarth was employed as a painter by the
appellants, commencing work on 13 January 1993. He did
painting work, including painting schools for $16.25 an hour,
painting the Morley Primary School, the Balcatta Primary
School and parts thereof. This work included rubbing up, loos-
ening paint, scraping paint off, touching up with primer, with
filler, undercoat, gloss, etc. (see AB 26—28).

That he did this work was in fact confirmed in evidence by
Mr Guido Parri (see AB 48—49). It was not in issue that his
work was a painter’s work.

The sole question to be decided upon appeal was whether,
within the definition of Clause 7(3) of the award, Mr Howarth,
having been conceded to be a painter, was engaged in con-
struction work. It was not in issue upon appeal before us that
he was not otherwise covered by the award and particularly
by the provisions of Clause 3(1).

Clause 3(1) reads as follows—
“This award shall apply—
(1) to all employees usually employed on or employed

as casual employees on construction work as defined
in Clause 7.-Definitions of this award in any of the
callings set out in Clause 8.- Rates of Pay of this
award and who are employed in the building con-
struction industry; and”

By Clause 7(3), construction work is defined as follows—
“(3) “Construction Work” means—

(a) all work “on-site” in connection with the erec-
tion, repair, renovation,maintenance,
ornamentation or demolition of building or
other structures of any kind whatsoever; or

(b) all work which the union and the employer
concerned agree is construction work but only
if the agreement is approved by the Board of
Reference; or

(c) all work which, in default of an agreement as
aforesaid, is declared by the Board of Refer-
ence to be construction work.”

(See 73 WAIG 2131 at 2133.)
If Mr Howarth were employed upon “construction work”,

as defined, then he was covered by and the appellants were
bound by the award. No other question was raised upon ap-
peal.

Some time was spent in submissions on the history of the
award and submissions were made on behalf of the appellants
that work on site could only be in connection with a new build-
ing.

An award is to be interpreted in according with the princi-
ples laid down in Norwest Beef Industries Ltd and Derby Meat
Processing Co Ltd v AMIEU 64 WAIG 2124 (IAC) (see also
AEEFEU v Minister for Health 71 WAIG 2253 (IAC)).

It is necessary to give to the words their ordinary and natu-
ral meaning unless to do so is to render ambiguous or absurd
the meaning to be attributed to the clause. Further, if to do so
is to attribute a meaning which is inconsonant with the mean-
ing or purpose of the award or the remainder of the provisions
of the award, then one takes a different approach.

It is necessary to read the subject provisions of the award,
including Clause 7(3), in the context of the whole of the award.
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The question is, firstly, whether the work being done by Mr
Howarth was “on-site”.

In my opinion, the words “on-site” mean that the work
is being done on a site, that is a construction site rather
than in a factory (see WABLPPU v Anglican Homes Inc
76 WAIG 4456 (FB)), or a site where, at material times,
construction work is or was performed. (See the most ap-
posite definition of “site” in The Macquarie Dictionary
(3rd Edition) “The area on which anything, as a building
is, has been or is to be situated.”)

In this case, the work was clearly being done on-site by Mr
Howarth, because Mr Howarth was employed by a contractor
who contracted with the owners or tenants of the buildings,
being schools etc., to paint them. That is what, on all of the
evidence, he did.

The next question is whether the work done was “in connec-
tion with the erection, repair, renovation, maintenance,
ornamentation or demolition of buildings or other structures
of any kind whatsoever”. (See The Macquarie Dictionary (op
cit) definitions—

“Repair: to restore to a good or sound condition after de-
cay or damage; mend.
Renovate: to make new or as if new again; restore to good
condition; repair.
Maintain: to keep in due condition, operation or force;
keep unimpaired.”)

The nouns derived from those verbs appear in the clause
and describe the work which Mr Howarth was doing by paint-
ing existing buildings.

It is quite clear that the painting was done by way of
either repair or renovation or maintenance, because it was
being done to existing structures which one ought to be
able to assume were already painted. If they were not, it
was done in relation to a structure that had not been painted
before and might still be said to be renovation or mainte-
nance or ornamentation.

It was a substantial part of the appellants’ case that “con-
struction work” must be and mean work which is done to
construct a new building. However, in terms of the definition,
one cannot repair or demolish or renovate a new building, or
even maintain one. It is, therefore, clear that the work being
done by Mr Howarth was “construction work”, as defined,
and that the award applied to him, to the work he did and to
the appellants. The Industrial Magistrate did not err in so find-
ing.

I would add that the question as to whether the work being
done was work done by someone employed “in the building
construction industry” (see Clause 3(1) of the award) was ac-
knowledged by the advocates for the parties not to be a question
before the Full Bench in this appeal.

The appeal should, therefore, be dismissed, no ground of
appeal having been made out.

I would order accordingly.
COMMISSIONER C B PARKS: I have read the reasons for

decision of His Honour the President. I agree with those rea-
sons and have nothing further to add.

COMMISSIONER S J KENNER: I have had the advantage
of reading the draft Reasons for Decision of His Honour the
President and agree with those reasons and the Order he pro-
poses. I add the following observations of my own.

The grounds of appeal and the background to this matter are
set out in the reasons of His Honour the President and I need
not repeat them. The short point arising on this appeal is
whether Mr Stephen Paul Howarth was, at the material times,
engaged in construction work, for the purposes of the Build-
ing Trades (Construction) Award 1987, No R14/1978 (“the
Award”).

Clause 3.—Scope of the Award relevantly provides—
“This award shall apply—
(1) to all employees usually employed on or employed

as casual employees on construction work as defined
in Clause 7.—Definitions of this award in any of the
callings set out in Clause. 8—Rates of Pay of this
award and who are employed in the building con-
struction industry; and”

Therefore, the essential elements to establish coverage un-
der the Award are that a person must—

(a) be an employee;
(b) be employed on construction work as defined;
(c) be engaged in any of the callings set out in

Clause 8.—Rates of Pay of the Award; and
(d) be employed in the building construction industry.

It was not challenged on appeal that at all material times Mr
Howarth was engaged in a calling contained in the Award and
was employed in the building construction industry.

Clause 7(3)(a), sets out the definition of construction work
as follows—

“ (a) all work “on site” in connection with the erection,
repair, renovation, maintenance, ornamentation or
demolition of buildings or other structures of any
kind whatsoever; or”

The remaining paragraphs of Clause 7(3), dealing with the
determination by a Board of Reference as to what is or is not
construction work, is not relevant to the appeal.

The principles of interpretation applicable to awards are the
same as those applicable to other instruments. That is, the words
used in an award are to be interpreted in accordance with their
plain and ordinary meaning in the context of the award as a
whole. In circumstances where the plain and ordinary mean-
ing of the words are clear and unambiguous, it is not appropriate
to resort to extrinsic material as an aid to construction: Norwest
Beef Industries Ltd and Derby Meat Processing Co Ltd v Aus-
tralasian Meat Industry Employees Union (1984) 64 WAIG
2124; State School Teachers Union of WA (Inc) v Hon Minis-
ter for Education 1987 AILR 494; Goldsworthy Mining Ltd v
ETU 1988 AILR 399.

In Western Australian Builders Labourers Painters and Plas-
terers Union of Workers v The Anglican Homes Inc (1996) 76
WAIG 4456, a similar issue to the instant matter arose for de-
termination by the Full Bench, on appeal from a decision of
an Industrial Magistrate. The award in issue in that case was
the Award and specifically, Clause 7(3)(a) was dealt with. In
considering the meaning of “on site” for the purposes of the
clause, Sharkey P observed at 4457—

“However, it is difficult to see how the word “on site”
can mean anything other than work done on a building
site as distinct from work done in a factory or workshop
or at ones home or ones own business premises by
ones self or ones employees....The whole context of the
award, including the occupations referred to and defined
thesafety procedures (as well as it’s history as outlined
by Ms Laferla), makes it certain that the award related
to building construction on building construction
sites, not to the proprietor of a business or institution or
a home owner having his/her /it’s employees maintain
buildings which the former own and use”

Further, as an aid to construction, the title of the Award and
its scope in Clause 3, refer to “construction” and the “building
and construction industry” respectively. (See:The Australian
Builders Labourers Federated Union of Workers v Heyring
Pty Ltd (1988) 68 WAIG 683). It is in this context that the
phrase “on site” should be interpreted.

It was clear on the evidence before the Industrial Magis-
trate, that at all material times Mr Howarth was engaged in
painting work at various primary schools, the nature of which
is set out in the Reasons of His Honour the President.

On the uncontroverted evidence at first instance, the appel-
lants were painting contractors and their business was to attend
“on site” (in the sense outlined above) for the purposes of per-
forming their contracts with their customers.

Furthermore, it was clear on the evidence that Mr Howarth,
in the course of his duties, was engaged in painting work in
connection with repairing, renovating or maintaining (as those
words are ordinarily understood) an existing building ie pri-
mary schools. The argument of the appellants, that Clause 7(3)
as defining construction work, must be read down to only ap-
ply to new buildings, cannot in my view be sustained. If this
interpretation were correct, then it would deprive the words
“repair, renovation, maintenance, ornamentation or demoli-
tion of buildings” of any meaning and would render those words
nugatory.
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Accordingly, none of the appeal grounds have been made
out and the appeal should be dismissed.

THE PRESIDENT: For those reasons, the appeal is dis-
missed.

Order accordingly
Appearances:  Mr O Moon, as agent, on behalf of the appel-

lants.
Ms J Harrison on behalf of the respondent organisation

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

G PARRI and M Parri trading as
G & M Parri

(Appellants)

and

The Western Australian Builders’ Labourers, Painters &
Plasterers Union of Workers

(Respondent).

No. 135 of 1998.

BEFORE THE FULL BENCH

HIS HONOUR THE PRESIDENT P J SHARKEY
COMMISSIONER C B PARKS

COMMISSIONER S J KENNER.

22 May 1998.
Order.

This matter having come on for hearing before the Full Bench
on the 1st day of May 1998, and having heard Mr O Moon, as
agent, on behalf of the appellants and Ms J Harrison on behalf
of the respondent, and the Full Bench having reserved its de-
cision on the matter, and reasons for decision being delivered
on the 22nd day of May 1998 wherein it was found that the
appeal should be dismissed, it is this day, the 22nd day of May
1998, ordered that appeal No 135 of 1998 be and is hereby
dismissed.

By the Full Bench,
(Sgd.) P.J. SHARKEY,

[L.S.] President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

G Parri and M Parri trading as
G & M Parri
(Appellants)

and
The Western Australian Builders’ Labourers, Painters &

Plasterers Union of Workers
(Respondent).

No. 135 of 1998.

BEFORE THE FULL BENCH

HIS HONOUR THE PRESIDENT P J SHARKEY
COMMISSIONER C B PARKS

COMMISSIONER S J KENNER.

22 May 1998.

Order.
This matter having come on for hearing before the Full Bench
on the 1st day of May 1998, and having heard Mr O Moon, as
agent, on behalf of the appellants and Ms J Harrison on behalf
of the respondent, and the appellants herein having made ap-
plications to extend time to file and serve Notice of Appeal

and Appeal Books, it is this day, the 22nd day of May 1998,
ordered and directed as follows—

(1) THAT time be and is hereby extended to and includ-
ing the 22nd day of January 1998 for the appellants
herein to file and serve applications to extend time
to file and serve Notice of Appeal No 135 of 1998.

(2) THAT time be and is hereby extended to and includ-
ing the 22nd day of January 1998 for the appellants
herein to file and serve Notice of Appeal No 135 of
1998.

By the Full Bench,
(Sgd.) P.J. SHARKEY,

[L.S.] President.

COMMISSION IN COURT
SESSION—

Matters dealt with—
Editors Note: PSA decision appears at end CICS decision

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Hospital Salaried Officers Association of Western Australia
(Union of Workers)

and

Royal Perth Hospital and Others.

No. P 62 of 1994.

Hospital Salaried Officers’ Award 1968.
No. 39 of 1968.

Civil Service Association of Western Australia Incorporated

and

Commissioner, Public Service Commission and Others.

No. P 5 of 1997.

Public Service Award 1992.

Civil Service Association of Western Australia Incorporated

and

Albany Port Authorities and Others.

No. P 6 of 1997.

Government Officers, Salaries, Allowances and Conditions
Award 1989, No. A 3 of 1987.

COMMISSION IN COURT SESSION

COMMISSIONER J F GREGOR.
COMMISSIONER S A CAWLEY.
COMMISSIONER A R BEECH.

13 March 1998.
Reasons for Decision.

COMMISSIONER GREGOR: These are the unanimous rea-
sons of the Commission in Court Session.

By these applications the Civil Service Association of West-
ern Australia Incorporated and the Hospital Salaried Officers
Association of Western Australia (Union of Workers) (“the
unions”) seek to vary three public sector awards: the Hospital
Salaried Officers’ Award 1968 No. 39 of 1968; the Public Serv-
ice Award 1992; and the Government Officers, Salaries,
Allowances and Conditions Award 1989, No. A 3 of 1987 (“the
awards”). The fundamental purpose of each application is to
provide a right for any employee bound by the awards to
achieve “salary packaging” arrangements with the relevant
employer. By consent the hearing of the respective claims pro-
ceeded concurrently.

“Salary packaging” may be conveniently described as an
arrangement whereby the salary component benefit arising
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under a contract of employment is reduced, with another or
other benefits then being incorporated to the value of the re-
placed salary. There are tax implications. Salary packaging
may result in a reduction of income taxation due to a lesser
salary component while the overall value of the package re-
mains intact. An employer’s taxation status may make a
strategic difference for salary packaging purposes.

Mr Harold Payne, a partner of the accounting firm Arthur
Anderson who works in its taxation division and has special-
ised in the area of taxation for the past 15 years, gave evidence
in this matter. We accept his evidence on salary packaging and
taxation as expert. Mr Payne told the Commission in Court
Session —

The underlying principle of salary packaging has histori-
cally been that potential tax savings can result from the
differentials between the highest marginal tax rate for in-
dividuals (including Medicare levy), the fringe benefits
tax rate and the corporate tax rate. The rationale behind
entering into salary sacrifice arrangements is to attempt
to maximise the benefit obtained by the employee, with-
out additional cost to the employer.
...
One of the objectives of salary packaging arrangements
is to ensure that no additional cost arises to the employer.
The costs which may arise from salary packaging arrange-
ments relate to both the cost of providing non-cash
benefits, and fringe benefits tax, if applicable, and also
additional costs of administration.
...
In relation to departments which have exempt status for
FBT [fringe benefits tax] purposes (for example public
health care agencies), there is a potential cost saving as-
sociated with the provision of benefits to employees at
all salary levels.

[Exhibit P16, pages 1 and 2]
That is, depending on the status of the employer, there may

be fringe benefits taxation (“FBT”) implications in salary pack-
aging. As Mr Payne observed, it is generally only benefits
which are either FBT exempt or taxed concessionally for FBT
purposes which remain “tax effective” for salary packaging
purposes when the employer concerned is subject to FBT. [Ex-
hibit P16: page 2]. Such benefits include superannuation, child
care, cars, mobile phones, portable computers, meal entertain-
ment, car parking and concessional interest loans.

When an employer is subject to FBT a greater marginal ben-
efit arises from salary packaging for employees on a salary of
more than $50,000.00 per annum because the highest mar-
ginal taxation rate applies above this level. As a result,
according to Mr Payne, it is relatively rare for salary packag-
ing in the private sector to be provided to employees with
annual salaries less than $50,000.00 per annum though in some
instances it is possible to use the differences in the FBT rate
and the marginal rates of tax to achieve a comparative advan-
tage to an employee earning less than that amount [Exhibit
P16: page 2]. Mr Payne says that in cases where a department
or authority has status for FBT purposes (for example, public
health care agencies) there is a potential cost saving associ-
ated with the provision of benefits to employees at all salary
levels [Exhibit P16: page 2]. An employer attracting Public
Benevolent Institutions (“PBI”) status is exempt from federal
fringe benefits taxation with the potential cost saving enhanced
as a result. One potential cost saving for an employer, particu-
larly one with PBI status, is to utilise salary packaging as a
means for an effective increase in return to an employee through
reduced taxation without any increase in cost to the employer.
As Mr Payne confirmed, the cost actually is borne by the com-
munity through lower revenue from taxation.  [Transcript: page
127].

There is evidence before the Commission of the develop-
ment of significant salary packaging arrangements between
employees and employers in recent years, including in the
public sector. Mr Payne’s evidence points to this as does the
fact of contracting out of the management of salary packaging
exercises and arrangements in Western Australia’s public health
sector.

It is agreed by the parties that any engagement in salary pack-
aging by employers in the public sector in Western Australia

has been subject to a State government policy expressed in a
document “Guidelines for Salary Packaging in the Public Sec-
tor” (“the Guidelines”) which is in evidence [Exhibit
P2—Attachment 1].

The unions and the employees party to these applications
also agree that —

• it is State government policy that salary packaging
is not to be available to public sector employees
whose terms and conditions of employment are regu-
lated by an award, registered agreement (including
an enterprise agreement) or order of either the West-
ern Australian Industrial Relations Commission or
the Australian Industrial Relations Commission;

• salary packaging is offered to employees in the gov-
ernment health industry as part of any offer of a
workplace agreement;

• employees in hospitals and health services in the gov-
ernment health industry, which are PBIs and therefore
FBT exempt, are offered salary packaging subject to
workplace agreements being entered into by them;

• employees of the Commissioner of Health (that is,
employed in the Health Department of Western Aus-
tralia as opposed to a hospital or health service),
which is not a PBI and therefore not FBT exempt,
are offered salary packaging subject to workplace
agreements being entered into by them;

• a variety of menu items and arrangements for salary
packaging are offered by State government depart-
ments and agencies in accordance with the
Guidelines;

• all government health industry employers and other
public sector employers are parties to enterprise
agreements registered in the Western Australian In-
dustrial Relations Commission; and

• the applicant unions have sought to negotiate salary
packaging for inclusion in enterprise agreements but
the employers have refused to negotiate on the basis
of the government policy prohibiting salary packag-
ing from applying to employees covered by enterprise
agreements.

As exampled in the material put before the Commission in
Court Session salary packaging is not a particularly radical
feature in enterprise arrangements or even in awards within
the jurisdiction of tribunals such as this one [Exhibit P3]. How-
ever the applications here are opposed by employers respondent
to the awards.

The unions’ submissions in support of the applications can
be summarised conveniently and commonly as follows. The
awards which they seek to vary cover employees in the public
sector and particularly the public health services sector where
employers have been offering salary packaging. However,
because of a government policy prohibiting public sector em-
ployers from entering into a salary packaging arrangement with
any employee who is not prepared to enter into a registered
workplace agreement, employers bound by these awards will
not contemplate salary packaging with any of its employees
whose conditions are covered by those awards notwithstand-
ing that they may be employed alongside other employees
enjoying salary packaging. The unions say attempts to negoti-
ate any kind of salary packaging arrangements through
enterprise bargaining with a public sector employer covered
by the awards has been fruitless due to this proscriptive gov-
ernment policy aimed at promoting workplace agreements. The
unions, approached by many members seeking to have salary
packaging negotiated on their behalf, now seek to amend the
awards to force employers to deal with these concerns.

The respondent employers’ position can also be commonly
summarised. The respondent employers oppose the applica-
tions on a number of grounds. They say the claims fall foul of
sections 26A(b) together with sections 7A, 7B, 7C and 7E of
the Industrial Relations Act, 1979 as amended (“the Act”) as
well as section 114 of the Act. The Minimum Conditions of
Employment Act 1993 as amended is cited as a bar to the ap-
plications succeeding. It is submitted that the claims are caught
by the Wage Fixing Principles [Commission in Court Session,
No. 940 of 1997, (1997) 77 WAIG 3177], and specifically do
not meet the Special Case and Structural Efficiency Principles
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and are at odds with the award safety net approach. The em-
ployers say there are cost and flow on implications which
militate against these claims as well as public interest consid-
erations involving taxation considerations. We were told that
salary packaging was under review by the Australian Taxation
Office and it might be the case that employees who have sal-
ary packages may have to pay retrospective taxes or penalties
and this prospect should be avoided by the Commission. The
employers say that the compulsory nature of the proposed
clauses to be inserted in the award should not be endorsed,
that the level to which salary packaging has been recognised
by industrial tribunals should not be overstated and that the
Act clearly contemplates differences between terms and con-
ditions applying to employees covered by awards and enterprise
agreements and employees covered by registered workplace
agreements when the employer is common. The employers
say this discrimination is not a matter for the Commission
and, in the absence of any reference to discrimination in terms
within an award, is of no account.

CONCLUSIONS
The onus in these applications lies with the unions. The sub-

missions on behalf of the unions essentially went to matters of
merit. The respondent’s submissions, however, went not only
to the question of merit, but also matters of law and the appli-
cation of the State Wage Fixing Principles. First some of the
evidence and submissions.

Salary packaging is an industrial matter for the purposes of
the Act and salary packaging provisions in awards and enter-
prise agreements within the jurisdiction of industrial tribunals
such as this one are not novel. A salary packaging clause was
approved in principle in the private health sector by the Indus-
trial Relations Commission of Victoria in Full Session as long
ago as 1991 [Case 90/0925, Decision D91/0213, 31/5/91]. A
similar clause in the Local Government Officers’ (Western
Australia) Award 1988 was endorsed by the Australian Indus-
trial Relations Commission in 1992 [Prints K2933, K5405]
and in three other federal awards covering local government
in Western Australia [Print K6278]. A salary packaging clause
was inserted in the Professional Engineers (Main Roads De-
partment of WA) Award 1990 by decision of the Australian
Industrial Relations Commission in 1993 [Print K9185] and
was included in the Professional Engineers (Consulting Engi-
neers) Agreement 1998 by the Australian Industrial Relations
Commission in 1995 [Print L9936].

A salary packaging clause was included in a new consent
award, the Government Officers (State Government Insurance
Commission) Award 1987 issued by this Commission in 1986
[State Government Insurance Commission and Civil Service
Association of Western Australia Incorporated and Australian
Insurance Employees Union as Intervener, No. PSA A 21 of
1986 (1987) 67 WAIG 113]. The provision was varied subse-
quently in 1987 by consent to extend its effect [The Civil
Service Association of Western Australia Incorporated and
State Government Insurance Commission, No. PSA 2060 of
1987, (1987) 67 WAIG 2057 at 2058 and again by consent in
1989 [The State Government Insurance Commission and the
Civil Service Association of Western Australia Incorporated
No. P 35 of 1989, (1989) 69 WAIG 3519]. And as recently as
December 1995 a salary packaging provision was included in
an enterprise agreement between the Department of Agricul-
ture and various unions which was registered by this
Commission [Department of Agriculture and The Australian
Liquor, Hospitality and Miscellaneous Workers Union, Mis-
cellaneous Workers Division, Western Australian Branch and
Others No. PSA AG 7 of 1995, (1996) 76 WAIG 202].

The respondents discount the salary packaging provision in
the insurance industry award cited above on the basis that it
was to meet special circumstances involving difficulties of
attracting recruits. They say that for this reason the Commis-
sion in Court Session should not put much weight on its
existence. However, while not overestimating the extent of
the award provision’s impact, we think that the respondent’s
submission that it was designed to meet particular problems
such as the retention of staff actually supports the evidence of
Mr Payne that there may be advantages for employers in sal-
ary packaging. And the comments of (the now Senior)
Commissioner Fielding on that occasion that the agreed terms
making up the award represented “a sane and sensible

solution” to the disputes the parties had to then [Ibid, (1987)
67 WAIG at 113] suggests the employer, at least, was not dis-
advantaged by the ability to salary package and, probably, that
the ability to salary package was an advantage.

Clearly salary packaging is a fact of life in the Australian
community now and it appears from Mr Payne’s evidence that
there may be advantages available for employers and employ-
ees in adopting it. The unions seek to have that prospect
available to their members. Unlike some other unions they
have been unable to secure that prospect through enterprise
bargaining because of a blanket proscription imposed on pub-
lic sector employers by a government policy which, at the same
time, promotes salary packaging by the same employers as an
available inducement for securing registered workplace agree-
ments.

The unions now seek the prospect of salary packaging for
their members through the alternative, variations to the awards.
It appears they have no other option. In the absence of an en-
terprise agreement incorporating a salary packaging provision,
the awards act as a bar in that salary packaging applied to a
contract of employment regulated by any of these awards runs
the risk of breaching section 114 of the Act. Amending the
awards to enable salary packaging as a term of those contracts
would overcome this.

Variations to the awards to enable salary packaging likely
also would overcome a taxation implication. As Mr Payne
observed [Exhibit P16: page 6], the Commissioner of Taxa-
tion indicated in a draft information paper in August 1992 that
in a case of salaries covered by an award, a salary sacrifice
cannot reduce the salary below the award level. This appears
to be on the basis that the entitlements stipulated in an award
represent minimum income which the employee derives, and
attempts at packaging benefits at odds with this would be seen
to be in conflict with terms of the relevant taxation legislation.
The insertion of an enabling provision for salary packaging in
the awards should remove that impediment to a salary pack-
aging arrangement between an individual employee and an
employer bound by those awards.

It seems to us there is merit in the union’s proposition that
variations to the awards so as to enable salary packaging to
occur has merit in that they would enable what is currently
barred to occur and that the change could result in a more
flexible negotiating environment directly between employees
and their employers and this, after all, has been the primary
thrust of this Commission’s wages policy for a number of years.
Against this the arguments opposing varying these awards to
enable salary packaging at all are not convincing.

We do not accept that the Minimum Conditions of Employ-
ment Act 1993 as amended should be seen as a bar to these
applications. That argument seems to rely on a prospect for a
salary component or other condition in a salary package
amounting to a breach of this legislation. But it seems to us
that it is not for the Commission to “protect” parties from fu-
ture and possible breaches by refusing applications which
would enable parties to contract in a particular way. The in-
herent responsibilities in contracting is a matter for the parties
involved.

The respondents’ submission that the salary packaging clause
included in the Department of Agriculture enterprise agree-
ment registered in this Commission in 1996 should be given
little weight because no salary packaging had occurred has no
substance. It is clear that the reason for this result is govern-
ment policy being applied by the employer. In essence,
according to the respondents, an existing enabling provision
within an enterprise agreement can not be availed of because
of some pre-emptive, and subsequent, government policy and
the Commission should have regard for the absence of effect
as a matter of merit in determining these claims. The result
raises more questions about the bona fides of the employer in
the enterprise agreement than anything. The fundamental
premise of enterprise bargaining is good faith negotiation. If
an agreed result is not honoured by one side then it may cut to
the credibility of that party and augur badly for industrial rela-
tions in that enterprise. The submission is rejected.

We do not accept the submission that there is a bar to these
claims arising under sections 26A and other sections of the
Act which exclude registered workplace agreements from the
jurisdiction and contemplation of the Commission. Whether
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or not salary packaging exists in a State registered workplace
agreement cannot be a relevant consideration here; and is not.
The point is the Commission cannot be precluded by govern-
ment policy from exercising the jurisdiction conferred on it by
an Act of Parliament to consider these claims in accordance
with that Act and on merit.

Nor are the Wage Fixing Principles a bar. The award safety
net concept which underpins enterprise bargaining, of itself,
contemplates packaging. Salary packaging is entirely consist-
ent with that concept and, as the record shows, has been taken
up variously in awards and enterprise agreements elsewhere.
We also consider that a clause enabling salary packaging, with
its inherent flexibility, is an application of structural efficiency
and may, as the evidence of Mr Gordon Stacey Director Op-
erational Management of the Health Department of Western
Australia indicates, assist the government health industry to
deal with retention and recruitment problems [Transcript: page
162-3] as well as providing additional opportunities for nego-
tiating further industry restructuring.

The Commission was presented with submission and argu-
ment regarding the attitude of the Australian Taxation Office
to salary packaging arrangements as reason for refusing these
claims. But we take the view that it is not the role of the Com-
mission to decide matters on the basis of taxation issues which
may (or may not) arise. The form of any salary packaging
arrangements, and whether they are seen as satisfactory under
the relevant taxation legislation, or by the taxation authorities
is for others to decide. To that end, it may be a sensible ar-
rangement for the parties exercising rights under any enabling
clause to consult with the Australian Taxation Office before
concluding any arrangements. But that would be a matter for
them though we note that the employer has particular respon-
sibilities for taxation deductions and their remittance.

The argument that the claims here should be rejected on the
basis of costs is not made out either. It is quite clear from the
evidence that many of the employers already have the facility
to administer salary packaging arrangements at a start up level
as well as on an on going basis. And, as was noted by Mr
Payne in his evidence, the costs of salary packaging to an
employer are not significant and there are advantages as his
and other evidence suggests.

We see much force in the argument that inserting salary pack-
aging arrangements into the awards is a move consistent with
allowing individual employees and their employers to negoti-
ate a benefit at the workplace level. Such a conclusion is also
consistent with the requirements that the Commission, in the
exercise of its jurisdiction, shall have regard for the interests
of the persons immediately concerned whether directly effected
or not and, where appropriate for the interest of the commu-
nity as a whole. Given the widespread interest in salary
packaging as manifested in the evidence we think that it is
consistent with the interests of persons immediately concerned
and for the interests of the community as a whole for an ena-
bling provision for salary packaging to be introduced into the
awards. For all these reasons this Commission in Court Ses-
sion, in principle, endorses the insertion of salary packaging
provisions in these awards.

The actual provisions sought to be inserted in the awards
would make it compulsory for an employer to enter into sal-
ary packaging upon request. The unions say such a provision
is necessary because current government policy would thwart
any public sector employer from entering into such an arrange-
ment. That is, while the current situation does not allow for
any discretionary judgement to be exercised by an employer,
the unions say the only solution is to insert a compulsory pro-
vision for salary packaging into awards.

However it seems to us that to accept the unions’ proposi-
tion for compulsion would run counter to our conclusion that
the current situation, by precluding employers from even con-
templating salary packaging in an enterprise agreement or under
an award, should be remedied to enable salary packaging to
be considered on its merits by the employers and employees
affected. The unions’ proposal would have the effect of main-
taining the lack of discretionary judgement for employers, with
an opposite (but equally) predictable outcome.

For this reason we will not endorse the unions’ proposals for
compulsory provisions to be inserted into the awards. How-
ever, we consider that in the event of an enabling provision

being inserted into an award for salary packaging to be a mat-
ter for those directly affected, then it would be unconscionable
for an employer then to refuse to discuss or unreasonably with-
hold consent to such arrangements. And we make it plain that
we consider a refusal to discuss, negotiate or reasonably agree
to salary packaging arrangements because of a general gov-
ernment policy such as is in place currently is unfair.

We will insert into the award a provision which requires the
employer not to unreasonably withhold consent to salary pack-
aging if approached by an individual employee. In the event
of an issue arising over this the matter may be determined by
the Commission in the usual course of dispute resolution pur-
suant to the Act.

Appearances: Mr J Dasey appeared on behalf of the Civil
Service Association of Western Australia Incorporated.

Mr C Panizza appeared on behalf of the Hospital Salaried
Officers Association of Western Australia (Union of Work-
ers).

Ms J Smith, of Counsel, appeared on behalf of the respond-
ent employers.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Civil Service Association of Western Australia Incorporated

and

Commissioner, Public Service Commission and Others.

No. P 5 of 1997.

Public Service Award 1992.

COMMISSION IN COURT SESSION

COMMISSIONER J F GREGOR.
COMMISSIONER S A CAWLEY.
COMMISSIONER A R BEECH.

26 March 1998.

Order.
HAVING heard Mr J Dasey on behalf of the applicant and Ms
J Smith (of counsel) on behalf of the respondents now there-
fore the Commission in Court Session pursuant to the powers
conferred by the Industrial Relations Act, 1979 hereby orders—

THAT the Public Service Award 1992 as amended be
further varied in accordance with the following schedule
with effect on and from the 13th day of March 1998.

FOR THE COMMISSION IN COURT SESSION
(Sgd.) J.F. GREGOR,

[L.S.] Commissioner.

Schedule.
1. Clause 2.—Arrangement: Immediately following “58.

Liberty to Apply” in this clause, insert—
59. Salary Packaging

2. Clause 58.—Liberty to Apply: Immediately following this
clause, insert a new clause as per the following—

59.—SALARY PACKAGING
(1) For the purposes of this award “salary packaging”

shall mean an arrangement whereby the wage or sal-
ary benefit arising under a contract of employment
is reduced, with another or other benefits to the value
of the replaced salary being substituted and due to
the employee.

(2) An employer and employee bound by this award may
enter into a salary packaging arrangement subject to
the following —

(a) The employer shall take all reasonable steps
to ensure that any salary package complies
with taxation and other relevant laws;
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(b) (i) The employer shall record the ar-
rangement at the time it is entered
into, and provide a copy to the em-
ployee before the arrangement
comes into effect;

(ii) The record shall include details of the
employee’s classification and salary
level applying immediately prior to the
salary packaging, coming into effect,
and the details of the package;

(c) The value of any agreed salary package,
viewed objectively, shall not be less than the
value of entitlements under this award which
would otherwise apply;

(d) The value of any agreed salary package,
viewed objectively, shall not be greater than
the value of the contractual benefits which
would otherwise be due to the employee;

(3) An employer shall not unreasonably withhold agree-
ment to salary packaging on request from an
employee.

(4) In the event of a dispute involving —
(a) refusal by an employer to discuss after having

received a request for salary packaging; and/
or

(b) a claim by an employee or the union party to
this award that an employer is unreasonably
refusing to enter into a salary packaging ar-
rangement with its employee/s;

such dispute may be determined under the Industrial
Relations Act, 1979 as amended.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Civil Service Association of Western Australia Incorporated

and

Albany Port Authorities and Others.

No. P 6 of 1997.

Government Officers, Salaries, Allowances and Conditions
Award 1989, No. A 3 of 1987.

COMMISSION IN COURT SESSION

COMMISSIONER J F GREGOR.
COMMISSIONER S A CAWLEY.
COMMISSIONER A R BEECH.

26 March 1998.

Order.
HAVING heard Mr J Dasey on behalf of the applicant and
Ms J Smith (of counsel) on behalf of the respondents now
therefore the Commission in Court Session pursuant to the
powers conferred by the Industrial Relations Act, 1979
hereby orders—

THAT the Government Officers, Salaries, Allow-
ances and Conditions Award 1989, No. A 3 of 1987 as
amended be further varied in accordance with the fol-
lowing schedule with effect on and from the 13th day
of March 1998.

FOR THE COMMISSION IN COURT SESSION
(Sgd.) J.F. GREGOR,

[L.S.] Commissioner.

Schedule.
1. Clause 2.—Arrangement: Immediately following “51.

Award Modernisation” in this clause, insert—
52. Salary Packaging

2. Clause 51.—Award Modernisation: Immediately follow-
ing this clause, insert a new clause as per the following—

52.—SALARY PACKAGING
(1) For the purposes of this award “salary packaging”

shall mean an arrangement whereby the wage or sal-
ary benefit arising under a contract of employment
is reduced, with another or other benefits to the value
of the replaced salary being substituted and due to
the employee.

(2) An employer and employee bound by this award may
enter into a salary packaging arrangement subject to
the following —

(a) The employer shall take all reasonable steps
to ensure that any salary package complies
with taxation and other relevant laws;

(b) (i) The employer shall record the arrange-
ment at the time it is entered into, and
provide a copy to the employee before
the arrangement comes into effect;

(ii) The record shall include details of the
employee’s classification and salary
level applying immediately prior to the
salary packaging, coming into effect,
and the details of the package;

(c) The value of any agreed salary package,
viewed objectively, shall not be less than the
value of entitlements under this award which
would otherwise apply;

(d) The value of any agreed salary package,
viewed objectively, shall not be greater than
the value of the contractual benefits which
would otherwise be due to the employee;

(3) An employer shall not unreasonably withhold agree-
ment to salary packaging on request from an
employee.

(4) In the event of a dispute involving —
(a) refusal by an employer to discuss after having

received a request for salary packaging; and/or
(b) a claim by an employee or the union party to

this award that an employer is unreasonably
refusing to enter into a salary packaging ar-
rangement with its employee/s;

such dispute may be determined under the Industrial
Relations Act, 1979 as amended.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Hospital Salaried Officers Association of Western Australia
(Union of Workers)

and

Royal Perth Hospital and Others.

No. P 62 of 1994.

Hospital Salaried Officers’ Award 1968 No. 39 of 1968.

COMMISSION IN COURT SESSION

COMMISSIONER J F GREGOR.
COMMISSIONER S A CAWLEY.
COMMISSIONER A R BEECH.

1 May 1998.

Further Reasons for Decision.
A speaking to the minutes of order was held in relation to Matter
No. P 62 of 1994 at the request of the Hospital Salaried Officers
Association of Western Australia (Union of Workers). The sub-
missions then put by Mr Panizza largely went to the concerns of
that union that employers affected, through inadvertence, igno-
rance or design, would act so as to exclude the union from
legitimately representing the interests of its members in salary
packaging. The union sought significant changes to the order to
expressly identify the union’s role and rights. In particular our
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attention was drawn to the possibility that the reference to “em-
ployee” in subclause (3) of the new Clause 44.—Salary
Packaging might be interpreted in workplaces to preclude a un-
ion from making such a request to an employer on behalf of a
member or members. The union says this likely will be inter-
preted by management in the workplaces bound by the award as
excluding the union from any role.

Such an interpretation would be wrong. There is no ques-
tion that any employee seeking to raise a request for salary
packaging may do so through a relevant registered union; in
this case the union party to the award. Such a request would
have the same legitimacy as any direct request by an employee.
Any management which diminished or denied the legitimacy
of such a request because it is made by a union would, at least,
raise serious questions about its competence. Should the le-
gitimate standing of the union in representing the interests of
members in salary packaging to management prove to be com-
promised in practice by recalcitrant management then that
would warrant speedy relief.

However, having considered carefully the union’s submis-
sions we are unanimously of the view that the proposed
variations to the order go beyond the purpose of a speaking to
the minutes and in some respects would see the union with a
pre-emptive role at odds with our conclusions in this matter.
Accordingly we do not intend to amend the proposed order.

The order as proposed will now issue to finalise this claim.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Hospital Salaried Officers Association of Western Australia
(Union of Workers)

and

Royal Perth Hospital and Others.

No. P 62 of 1994.

Hospital Salaried Officers’ Award 1968 No. 39 of 1968.

COMMISSION IN COURT SESSION

COMMISSIONER J F GREGOR.
COMMISSIONER S A CAWLEY.
COMMISSIONER A R BEECH.

1 May 1998.

Order.
HAVING heard Mr C Panizza on behalf of the applicant and Ms
J Smith (of counsel) on behalf of the respondents now therefore
the Commission in Court Session pursuant to the powers con-
ferred by the Industrial Relations Act, 1979 hereby orders —

THAT the Hospital Salaried Officers’ Award 1968 No.
39 of 1968 as amended be further varied in accordance
with the following schedule with effect on and from the
13th day of March 1998.

FOR THE COMMISSION IN COURT SESSION
(Sgd.) J.F. GREGOR,

[L.S.] Commissioner.

Schedule.
1. Clause 2.—Arrangement: Immediately following “43.

Flexibility Agreements” in this clause, insert—
44. Salary Packaging

2. Clause 43.—Flexibility Agreements: Immediately follow-
ing this clause, insert a new clause as per the following—

44.—SALARY PACKAGING
(1) For the purposes of this award “salary packaging”

shall mean an arrangement whereby the wage or sal-
ary benefit arising under a contract of employment
is reduced, with another or other benefits to the value
of the replaced salary being substituted and due to
the employee.

(2) An employer and employee bound by this award may
enter into a salary packaging arrangement subject to
the following —

(a) The employer shall take all reasonable steps
to ensure that any salary package complies
with taxation and other relevant laws;

(b) (i) The employer shall record the arrange-
ment at the time it is entered into, and
provide a copy to the employee before
the arrangement comes into effect;

(ii) The record shall include details of the
employee’s classification and salary
level applying immediately prior to the
salary packaging, coming into effect,
and the details of the package;

(c) The value of any agreed salary package,
viewed objectively, shall not be less than the
value of entitlements under this award which
would otherwise apply;

(d) The value of any agreed salary package,
viewed objectively, shall not be greater than
the value of the contractual benefits which
would otherwise be due to the employee;

(3) An employer shall not unreasonably withhold agree-
ment to salary packaging on request from an
employee.

(4) In the event of a dispute involving —
(a) refusal by an employer to discuss after having

received a request for salary packaging; and/
or

(b) a claim by an employee or the union party to
this award that an employer is unreasonably
refusing to enter into a salary packaging ar-
rangement with its employee/s;

such dispute may be determined under the Industrial
Relations Act, 1979 as amended.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Hospital Salaried Officers Association of Western Australia
(Union Workers)

and

Royal Perth Hospital and Others.

No. P 62 of 1994.

Hospital Salaried Officers Award No. 39 of 1968.

PUBLIC SERVICE ARBITRATOR
COMMISSIONER R.N. GEORGE.

24 September 1996.

Reasons for Decision.
THE COMMISSIONER : The issue to be determined in these
proceedings as a preliminary matter is the question of whether
the Commission has jurisdiction to vary the Hospital Salaried
Officers Award No. 39 of 1968 (hereinafter referred to as the
award) to insert a new Clause 43.—Salary Packaging, which
provides by its terms a mechanism whereby 30% of the pre-
scribed salary under the award may be substituted by the
provision of goods and/or services valued at their cost. The
clause as set out in schedule B to the Application filed by the
Applicant, is in the following terms—

“Schedule B
Award Amendment Sought

The Union seeks an order that the Hospital Salaried Of-
ficers Award No. 39 of 1968, as amended be further
amended in accordance with the following—
A. In clause 2.—Arrangement, immediately below the

words: “42. Job Skills Trainees,” insert thef o l -
lowing words—
“43. Salary Packaging.”



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 78 W.A.I.G.2352

B. Immediately following Clause 42.—Job Skills Train-
ees, insert the following new clause—

43.—Salary Packaging
(1) Objective.

The purpose of this clause is to facilitate salary
packaging within the framework of the award.

(2) Definitions.
(a) “Salary Packaging” means the substi-

tution of goods and/or services
(“Benefits”), valued at their cost, for
salary payable under this Award.

(b) “Salary Packaging Menu” means a list
of goods and/or services (“Benefits”)
agreed in writing between the union and
the employer from which an employee
may choose as items to be paid for by
the employer.

(c) “Menu” shall mean Salary Packaging
Menu.

(d) “State Government Superannuation Ar-
rangement” means the scheme for
accrued or accruing benefits under the
Superannuation and Family Benefits
Act 1938, the Government Employees
Superannuation Act 1987, or any other
approved superannuation scheme.

(e) “Commonwealth Superannuation Leg-
islation” shall mean the Super-
annuation Guarantee Charge Act 1992,
the Superannuation Guarantee (Admin-
istration) Act 1992, The Occupational
Superannuation Standards Act 1987, as
amended, updated or replaced.

(3) Nothing in this Clause shall prevent an em-
ployer from agreeing to provide an employee
with goods and/or services in addition to the
salary payable under this Award.

(4) Salary packaging may be introduced by agree-
ment in writing between the union and the
employer.

(5) Subject to the provisions of this Award, the
full terms and conditions of the salary pack-
age shall be agreed in writing between the
employer and the employee.

(6) Where an employer agrees to introduce salary
packaging it shall be made available to all
employees employed by the employer who are
covered by this Award.

(7) An employee shall not be required to enter into
salary packaging or to package any of his/her
salary.

(8) Eligibility for Salary Packaging
(a) All full-time and part-time employees

whose contract of service is by the
month shall be eligible to request to
enter into Salary Packaging provided
that an employer may offer salary pack-
aging to an employee on a fortnightly
contract of service.

(b) Casual employees shall not be eligible.
(9) Not more than thirty percent (30%) of an em-

ployees salary may be subject to salary
packaging.

(10) Employer superannuation contributions payable
in accordance with any State Government Su-
perannuation Arrangement and/or in accordance
with the provisions of any Superannuation
Scheme implemented under Commonwealth
Superannuation Legislation, and any employee
contributions required to be made in accordance
with the above Superannuation Schemes or ar-
rangements, are to be paid at a rate calculated
by reference to a rate not less than the gross rate
of salary payable under the award prior to any
salary packaging.

(11) Subject to paragraphs (a) and (b) of this
subclause, the goods and/or services which
may be salary packaged shall be contained in
a salary packaging menu agreed in writing
between the employer and the union.

(a) Prior to agreeing on the menu the par-
ties shall obtain the agreement of the
majority of employees as to the items
which may be contained on the menu.

(b) The contents of the Menu may be var-
ied from time to time in accordance
with the provisions of this subclause.

(c) Where the parties cannot reach agree-
ment as to the items to be included on
the Menu either or both may refer the
question the Commission for resolu-
tion.

(12) Format of Employer/Employee Salary Pack-
aging Agreement

(a) The format of the salary packaging
agreement and requirements for its con-
tents shall be agreed between the union
and the employer.

(b) The Salary Packaging agreement shall
include a declaration by the employee
that financial advice has been obtained.

(13) Administrative Fee
(a) The employer may charge an employee

entering into salary packaging an ad-
ministrative fee which shall be based
on the reasonable costs of administer-
ing such salary packaging.

(b) Where an administrative fee is to be
charged it shall be agreed as part of the
salary packaging agreement required
under subclause (12) of this clause.

(14) Financial Counsellors
(a) The employer and the Union shall agree

on a list of at least three accredited fi-
nancial counsellors qualified to advise
employees on their best options in re-
gard to the questions of whether or not
to enter into salary packaging and of
which items on the menu will provide
the employee with the most beneficial
package.

(b) An employee shall not be required to
use any of the counsellors in the list
agreed in accordance with paragraph
(a) of this subclause and may seek the
advice of a financial counsellor of their
own choosing.

(15) Entry into Salary Packaging
(a) Employees wishing to enter into Sal-

ary Packaging shall notify their
employer in writing of their desire to
do so.

(b) Notification of an intention to enter into
salary packaging does not bind an em-
ployee to do so.

(c) Upon receiving notice of an employ-
ee’s desire to enter into salary
packaging the employer shall—

(i) provide the employee with a
copy of the Menu of items
which may be included in the
Package;

(ii) notify the employee to seek ad-
vice from an accredited
financial counsellor qualified to
advise the employee on the best
salary packaging arrangement
for them; and

(iii) advise the employee of the
names of approved financial
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counsellors agreed in accord-
ance with subclause (14) of this
clause.

(d) Where an employee decides to enter
into salary packaging, the contents of
the Salary Package shall be set out in a
written agreement which shall be in a
form agreed in accordance with
subclause (12) of this clause.

(i) The employee shall be provided
with two copies of the agree-
ment which shall have been
signed and dated by the em-
ployer.

(ii) Provided the employee agrees
with the proposed agreement
he/she shall sign and date each
copy, retain one for his/her own
records and return the other to
the employer.

(iii) The employer’s copy shall form
part of the employees salary
record as shall the record of any
deductions required to be made
in accordance with the salary
packaging agreement. Such
records shall be open to inspec-
tion by a duly accredited union
representative during normal
business hours.

(e) Variation of Salary Packaging Agree-
ment

(i) An employee may vary their
salary package by giving four
week’s notice.

(ii) Any variation of the salary
package shall be executed in the
form of a new agreement.

(iii) Where at the time of the varia-
tion of the salary the full amount
allocated to any benefit deleted
by the variation has not been
utilised, by agreement between
the employee and the employer,
any unused amount may be car-
ried forward to be applied to
other benefits or paid as salary
which will be subject to the
usual taxation requirements.

(16) Withdrawal from Salary Packaging Arrange-
ment

(a) Subject to paragraph (c) and (e) of this
subclause, an employee may withdraw
from salary packaging arrangements,
either in full or in part, by giving four
weeks notice of intention to do so.

(b) Subject to paragraph (c) and (e) of this
subclause, an employer may withdraw
from salary packaging arrangements,
either in full or in part, by giving three
months notice of intention to do so.

(c) Should the laws of taxation as they
apply to salary packaging or any rul-
ings on the application of those laws
be changed so as to either materially
reduce the benefits to the employee or
to materially increase the costs to the
employer, and should the date of effect
of such changes be such as to—

(i) provide less than three months’
notice, the employer may give
a lesser period of notice of with-
drawal than three months
provided that the period of no-
tice shall be not less than either
the date of effect of the changes
to the taxation laws or four

weeks which ever is the longer,
and

(ii) provide less than four weeks’
notice, the employee may give
a lesser period of notice of with-
drawal than four weeks
provided that the period of no-
tice shall be not less than the
date of effect of the changes to
the taxation laws.

(d) Where at the time of withdrawal, ei-
ther in part of in full, from salary
packaging the full amount allocated to
a specific benefit has not been utilised,
by agreement between the employee
and the employer, any unused amount
may be carried forward to be applied
to other benefits or paid as salary which
will be subject to the usual taxation
requirements.

(e) Where an employee’s contract of serv-
ice is terminated by either side the usual
notice periods for termination of serv-
ice shall apply.

(f) On the termination of an employee,
where the full amount allocated to a spe-
cific benefit has not been utilised it shall
be paid as salary which will be subject
to the usual taxation requirements.

(17) Notwithstanding the provisions of subclauses
(3) and (4) of this clause, where an employer
offers salary packaging, however defined, to
any employee covered by this award under
some other law governing employment the em-
ployer shall offer salary packaging to all of its
employees covered by this award in accord-
ance with the provisions of this clause.

(18) Subject to the provisions of this clause, any dis-
pute arising out of its application shall be dealt
with in accordance with the provisions of Clause
27.—Disputes Settlement Procedure.”

In operation the clause is dependent upon a number of agree-
ments being entered into within its terms. As a first step the
clause provides that salary packaging may be introduced by
agreement in writing between the union and the employer
(subclause (4)). By virtue of subclause (6) salary packaging
under any agreement entered into pursuant to subclause (4) is,
subject to subclause (8), to be made available to all employees
of the employer covered by the award. As a second step the
clause provides that a “salary packaging menu” be agreed in
writing between the union and the employer which identifies,
subject to the prior agreement of the majority of employees
affected, the goods and/or services which may be salary pack-
aged (subclause (11)). Subclause (11) further provides that the
contents of the menu may be varied from time to time and
where the parties are unable to reach agreement as to the items
to be included in the menu, that matter may be referred to the
Commission by either or both of the parties for resolution. As
a third step the format of the salary packaging agreement and
the “requirements for its contents”, including the administra-
tive fee which may be charged by the employer, are to be agreed
between the union and the employer (subclauses (12) and (13)).
It is also a requirement that the union and the employer agree
on a list of at least three accredited financial counsellors quali-
fied to advise employees concerning salary packaging
subclause (14).

Once the agreements between the union and the employer
referred to in the three step process described above are in
place, employees may notify their employer in writing of their
wish to enter into salary packaging. Where an employee de-
cides to enter into salary packaging, the contents of the salary
package are to be agreed between the employee and the em-
ployer, in writing, utilising the menu and format agreed between
the union and the employer (subclause (15)). After a salary
packaging agreement is entered into it may be varied by the
execution of a new agreement (subclause (15)) or be with-
drawn from by either the employer or the employee (subclause
(16)), subject to prescribed notice periods.
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The argument of Ms Smith for the Respondent employers is
characterised in three objections to the proposed claim.

The first is that subclauses (4), (11), (12)(a) and (14)(a) do
not raise an industrial matter as defined by S.7 of the Indus-
trial Relations Act 1979 as amended (hereinafter referred to as
the Act).

The second is that subclause (10) is void on the grounds of
public policy because—

(i) such a provision would be contrary to the provisions
of the Government Employees Superannuation Act
1987 and of the Superannuation Guarantee Admin-
istration Act 1992; and

(ii) it would be contrary to the spirit and intent of the
Workplace Agreements Act 1994 to require under
the award that salary packaging be offered to all
employees if salary packaging is offered to any em-
ployee by way of a Workplace Agreement.

The third objection is that the clause in its entirety infringes
S.114 of the Act in that it provides that employees and their
employers may enter into contracts which purport to vary the
award.

In relation to the first objection it is argued by Ms Smith that
the various agreements required to be entered into between
the union and the employer pursuant to subclauses (4), (11)
and (12)(a) of the proposed new clause before an employee
may enter into a salary packaging agreement do not fall within
the definition of “industrial matter” under the Act. This is said
for the reason that they are not matters affecting or relating to
the work privileges, rights, or duties of employers or employ-
ees in any industry or of any employer or employees therein
relating to, inter alia, the wages, salaries, allowances or other
remuneration of employees or the prices to be paid in respect
of their employment (see S.7(1) of the Act).

It is submitted by Ms Smith that for a matter to be an “in-
dustrial matter” within the meaning of the Act the first test is
to make an initial identification of whether it falls within the
description of “work, privileges, rights and duties of employ-
ers or employees”. It is acknowledged that this would include
the right of the employee to payment of salary and the duty of
the employer to pay salary. The second test, which is said by
Ms Smith to have not been met, is the test of establishing
whether the matter in issue does, as a question of fact, affect
or relate to work, privileges, rights or duties (See The Minis-
ter for Police and The Commissioner of Police and Western
Australian Police Union of Workers—75 WAIG 1504 at 1508).
In the matter now under consideration it is argued that the
agreements referred to in subclauses (4), (11) and (12)(a) can-
not, as a matter of fact, affect or relate to the work, privileges,
rights or duties of the employer or the employee until the em-
ployee actually enters into a salary packaging agreement
pursuant to subclause (5). Until that time, it is submitted, the
agreements that are to be entered into are between the union
and the employer (as opposed to the employee and the em-
ployer) and relate to the “employer’s relationship of
determining what are cash benefits or benefits which will be
taken other than (by) cash with the Union.” (Transcript p.8).
Consequently it is said that no industrial matter is raised by
subclauses (4), (11) or (12)(a) and as they are intrinsic to the
whole scheme of the proposed new clause 43 and can’t be
severed, the whole clause should be set aside. A similar argu-
ment is put in respect of subclause (14)(a). In addition it is
said that subclause (14)(a) is not about any relationship be-
tween an employer and an employee, but rather about a
relationship between a financial adviser and client.

In support of the arguments on the first objection Ms Smith
cited the authorities in The Queen against Porter and Another
(1992) (127 CLR 353), Re Alcoa Australia Limited and Oth-
ers; Ex Parte Federation of Industrial Manufacturing, and
Engineering Employees (1994) (181 CLR 96) and The Minis-
ter for Police and The Commissioner of Police and Western
Australian Police Union of Workers (Supra).

The second objection to the claim raises the question of public
policy and is based upon the contention that subclause (10),
which provides that the rate of salary for the purposes of su-
perannuation contributions shall be deemed to include the value
of goods and/or services taken in lieu, would be void if ac-
cepted in that it would be contrary to the provisions of the
relevant State and Federal superannuation legislation. Under

S.22 of the Government Employees Superannuation Act 1987
a contributor may elect to contribute to the superannuation
scheme an amount equal to 3, 4 or 5% of salary and subject to
subsections (6) and (7) of that section, may not contribute at
any other rate. S.26 provides that if the salary of a contributor
is reduced the contributor shall, notwithstanding S.22(3), but
subject to S.26(2), contribute to the scheme at the elected per-
centage rate applied to the amount of the reduced salary. S.26(2)
provides the Board with a discretion, except in excluded cir-
cumstances, to permit a contributor to contribute at the elected
rate applied to—

(a) the former salary, so long as that salary exceeds the
actual salary of the contributor;

(b) a notional salary from time to time attributable to
the post occupied by the contributor immediately be-
fore the reduction; or

(c) some other notional salary that the Board considers
appropriate.

No similar discretion exists, however, in relation to an em-
ployer and S.27 of the Government Employees Superannuation
Act 1987 provides that an employer listed in Part B of Sched-
ule 1 to that Act, must pay to the Board contributions at the
rate of 12% of the salaries of members who have elected to
contribute at 5% of their salaries and proportionately more or
less in respect of members who have elected to contribute at a
higher or lower rate pursuant to S.22.

‘Salary’ for the purposes of the Government Employees
Superannuation Act 1987 is defined in S.4 in the following
terms—

“(1) Subject to this section, for the purposes of this Act
“salary” in relation to a member—

(a) includes any remuneration or benefit by way
of salary, wages or allowance that is payable
in money to the member in the member’s ca-
pacity as an employee and is certified by the
member’s employer, or by a person duly au-
thorized to do so on behalf of the employer, to
be so payable, and to be likely to continue to
be so payable, while the employee continues
to occupy the position he or she occupies at
the time of the certification;

(b) includes—
(i) an expense of office allowance of a kind

that is subject to income tax;
(ii) a shift allowance or an allowance in-

stead of overtime;
(iii) in relation to a member of the non-con-

tributory scheme, a higher duties
allowance or an amount paid as annual
leave loading or as compensation in lieu
of the opportunity for private practice;

(iv) any other allowance except to the ex-
tent that this section otherwise
provides;

(c) does not include—
(i) an amount paid for overtime or as a

bonus;
(ii) an amount paid in lieu of recreation

leave, long service leave or any other
period of leave, or paid as a conse-
quence of terminating a member’s
employment;

(iii) an allowance for travelling, subsistence
or other expenses;

(iv) an amount paid for rent or as a resi-
dence, housing or quarters allowance;

(v) a climatic allowance or an allowance
for equipment;

(vi) in relation to a member of the contribu-
tory scheme, a higher duties allowance
or an amount paid as annual leave load-
ing or as compensation in lieu of the
opportunity for private practice;

(vii) an allowance or part of an allowance
that the Board determines, having
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regard to and consistently with
subparagraphs (i) to (vi), is not to be
treated as salary for the purposes of this
Act.”

[Exhibit S1] (my emphasis)

Ms Smith referred to Halsbury’s Laws of England Vol 32: 1.
MONEY AND INTEREST ON MONEY, paragraph 101 and
102, page 50, to establish the meaning of money. That mean-
ing, when applied to the definition of salary under the
Government Employees Superannuation Act 1987, it is sub-
mitted, means cash or other legal tender.

In the light of these provisions it is argued that it is quite
clear that for the purposes of the Government Employees Su-
perannuation Act salary means a benefit payable by cash or
other legal tender and that while a contributor may be permit-
ted to make contributions based on a higher figure if their salary
has been reduced, that is a matter for the Government Em-
ployees Superannuation Board to determine pursuant to the
Government Employees Superannuation Act. An award of the
Commission cannot purport to bind the Government Employ-
ees Superannuation Board in that regard. A similar argument
is said by Ms Smith to be applicable in respect of the Federal
Superannuation Guarantee Administration Act. Under that Act
“salary or wages”, as defined in S.11, excludes benefits within
the meaning of the Fringe Benefits Tax Assessment Act 1986
which, it is submitted, would encompass any goods and/or
services provided under the proposed Clause 43.—Salary Pack-
aging. It is trite to say that an award of this Commission cannot
override Commonwealth legislation.

A further public policy argument is put on behalf of the Re-
spondent concerning subclause (17) of the proposed clause
which seeks to impose on the employer an obligation to offer
all its employees covered by the award salary packaging when
the employer “offers salary packaging, however defined, to
any employee covered by this award under some other law
governing employment.” This subclause, it is submitted, would
require the same salary packaging offered under Workplace
Agreements to be offered to employees who elected not to
enter into a workplace agreement and bring the award into
conflict with the spirit and intent of the Workplace Agreements
Act 1995, without consideration for the procedures set out in
the proposed Clause 43. It is argued that Sections 7A through
to 7E of the Act not only limit the Commission’s jurisdiction
in respect of workplace agreements but can also be taken to
imply that employees can only contract out of an award if they
enter into a workplace agreement.

The third objection on behalf of the Respondent raises the
implications of S.114 of the Act, which is in the following
terms.

“114. (1) Subject to this Act, a person shall not be freed
or discharged from any liability or penalty or
from the obligation of any award, industrial
agreement or order of the Commission by rea-
son of any contract made or entered into by
him or on his behalf, and every contract, in so
far as it purports to annul or vary such award,
industrial agreement or order of the Commis-
sion, shall, to that extent, be null and void
without prejudice to the other provisions of
the contract which shall be deemed to be sev-
erable from any provisions hereby annulled.

(2) Each employee shall be entitled to be paid by
his employer in accordance with any award,
industrial agreement or order of the Commis-
sion binding on his employer and applicable
to him and to the work performed, notwith-
standing any contract or pretended contract to
the contrary, and the employee may recover
as wages the amount to which he is hereby
declared entitled in any court of competent ju-
risdiction, but every action for the recovery of
any such amount shall be commenced within
6 years from the time when the cause of ac-
tion arose, and the employee is not entitled to
recovery of wages under this subsection and
otherwise, in respect of the same period.

(3) This section has effect subject to section 7E.”

It is submitted that this section of the Act prohibits contract-
ing out generally and in particular, it prohibits any contract
which would vary the terms and conditions of employment
under an award without supervision of the Commission and
further, that the Commission is given no power under the Act
to delegate its authority.

It is contended for the Respondent that the whole intention
of S.114 of the Act is to require the Commission to supervise
the making of awards and in so doing the Commission is
obliged at all times to ensure that any amendments to awards
comply with the Wage Principles as they are made from time
to time. In particular, it is said that the proposed Clause 43 in
its present form is open to be applied in a way which could
allow for discrimination between employees and in that re-
spect, it would be inconsistent with the Structural Efficiency
Principle.

Finally, it is said that the inclusion of such a clause in the
award would be against the concept of an award safety net and
that the matters it seeks to address are properly matters to be
dealt with through the enterprise bargaining process which
would enable agreements incorporating specific arrangements
to be registered in the Commission. As the proposed clause
currently stands there is no requirement that salary packaging
arrangements agreed in accordance with its provisions be reg-
istered in the Commission.

In response, Mr Panizza for the Applicant spent some time
taking the Commission through the objectives of the proposed
Clause 43 and its provisions. The clause is necessary, it is sub-
mitted, because employers had stated that salary packaging
would not be available to employees other than by way of
workplace agreements.

The fundamental issues to be addressed are acknowledged
by Mr Panizza to be whether the matter the subject of the claim
constitutes an industrial matter for the purposes of S.7 of the
Act and whether the proposed clause is in breach of S.114 of
the Act.

As to the issue of whether the matter addressed by the pro-
posed clause is an industrial matter for the purposes of the
Act, Mr Panizza submitted that this question should be deter-
mined by reference to what was said by the Industrial Appeal
Court in the Hon Minister for Police and the Commissioner of
Police and the Western Australian Police Union of Workers
(Supra). That decision, it is submitted, rejected a narrowing of
the definition of industrial matter in earlier decisions through
reliance on authorities concerning the definition of “industrial
matter” under the Commonwealth Act which distract from the
true question of whether the matter in issue affects or relates
to the “work, privileges, rights and duties of employers and
employees or an employer or employee in an industry”. Mr
Panizza then referred to the definition of “industrial matter”
under S.7 of the Act and in particular to paragraph (a) of that
definition, which includes within its meaning “the wages, sala-
ries, allowances, and other remuneration of employees or the
prices to be paid in respect of their employment” and con-
tended that salary packaging fits within that description. He
acknowledged that the definition of “industrial matter” is sub-
ject to S.7(c) of the Act but submitted that the claim is
unaffected by that provision as it relates only to employees
who are not parties to workplace agreements. He also submit-
ted that subclause (17) of the proposed clause, which requires
that employers who offer salary packaging to any employee
(including by way of a workplace agreement) to also offer
salary packaging to all employees under the award, is not pre-
cluded by Part IA—Effect of Workplace Agreements Act 1993,
of the Act, from being an industrial matter. The claim does not
require that salary packaging offered under the award contain
the same elements offered by alternative means. Its purpose is
said by Mr Panizza to ensure that if salary packaging is to be
offered then it is to be done so on a basis that does not dis-
criminate against award covered employees by denying them
the same option.

Mr Panizza referred to the authorities of the Industrial Ap-
peal Court in Robe River Iron Associates and Amalgamated
Metal Workers and Shipwrights Union of Western Australia
and Others (67 WAIG 723) and the Full Bench of the Com-
mission in Hamersley Iron Pty Ltd and Amalgamated Metal
Workers and Shipwrights Union of Western Australia and Oth-
ers (70 WAIG 2545) and to the various authorities referred to
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therein (in particular Bleby’s case (9 SASR 320)), to support
his contention that the matter before the Commission in these
proceedings, concerning as it does a question of the reward to
be earned by the employees for their work, clearly constitutes
an industrial matter as defined. These authorities and in par-
ticular Robe River Iron Associates and Amalgamated Metal
Workers and Shipwrights Union of Western Australia (69
WAIG 2629), are also relied upon to also establish that super-
annuation is an industrial matter. It is conceded by Mr Panizza,
however, that subclause (10) of the proposed clause, which
purports to establish the basis for the calculation of employer
and employee contributions to superannuation, had been writ-
ten without any real consideration for state and federal
superannuation legislation and that on what had been put by
Ms Smith for the Respondent, difficulties might arise in rela-
tion to that provision. This could be rectified, it was submitted,
by the deletion of the subclause or by an appropriate amend-
ment.

In conclusion Mr Panizza submitted that the proposed Clause
43 is intended to provide, through the award, a comprehensive
code covering the method of remuneration of employees to
whom it applies. In this sense he submitted that it is no differ-
ent to other award provisions which are not totally prescriptive
but rather provide a framework within which employers and
employees can arrange their affairs. This, in his submission,
distinguishes the matter now under consideration from the
matter the subject of The Western Australian Timber Industry
Industrial Union of Workers, South West Land Division and
Bunnings Limited and Others (70 WAIG 3316 and the Appeal
to the Full Bench of the Commission which followed (71 WAIG
15) (the Timber Workers Case) which dealt with a proposed
award variation which was found to be against the provisions
of the Act, including S.114. It is said by Mr Panizza that if
there are specific concerns in relation to the matters raised by
Ms Smith, which he contended are essentially matters of de-
tail, they could be referred back to the parties, if necessary, for
attention.

The proposed clause does not change existing award entitle-
ments and is therefore also said by Mr Panizza not to be in
breach of the Wage Principles.

Conclusion
The fundamental question to be answered in this matter is

whether salary packaging by way of the substitution of goods
and/or services valued at their cost for salary payable under
the award constitutes an “industrial matter” as defined under
the Act. “Industrial matter” under the Act is defined in the
following terms.

“ `industrial matter’’  means, subject to section 7C, any
matter affecting or relating to the work, privileges, rights,
or duties of employers or employees in any industry or of
any employer or employee therein and, without limiting
the generality of that meaning, includes any matter relat-
ing to—
(a) the wages, salaries, allowances, or other remunera-

tion of employees or the prices to be paid in respect
of their employment;

(b) the hours of employment, leave of absence, sex, age,
qualification, or status of employees and the mode,
terms, and conditions of employment including con-
ditions which are to take effect after the termination
of employment;

(c) the employment of children or young persons, or of
any person or class of persons, in any industry, or
the dismissal of or refusal to employ any person or
class of persons therein;

(d) any established custom or usage of any industry,
either generally or in the particular locality af-
fected;

(e) the privileges, rights, or duties of any organization
or association or any officer or member thereof in or
in respect of any industry;

(f) in respect of apprentices or industrial trainees—
(i) their wage rates; and

(ii) subject to the Industrial Training Act 1975—
(I) their other conditions of employment;

and

(II) the rights, duties, and liabilities of the
parties to any agreement of apprentice-
ship or industrial training agreement;

(g) the implementation of an agreement between an or-
ganization of employees and an employer under
which the employer agrees to collect subscriptions
to the organization;

[(h) deleted]
(i) any matter, whether falling within the preceding part

of this interpretation or not, where—
(i) an organization of employees and an employer

agree that it is desirable for the matter to be
dealt with as if it were an industrial matter;
and

(ii) the Commission is of the opinion that the ob-
jects of this Act would be furthered if the matter
were dealt with as an industrial matter;

but does not include—
(j) compulsion to join an organization of employees to

obtain or hold employment;
(k) preference of employment at the time of, or during,

employment by reason of being or not being a mem-
ber of an organization of employees;

(l) non-employment by reason of being or not being a
member of an organization of employees; or

(m) any matter relating to the matters described in para-
graph (j), (k) or (l);”

The approach to be adopted in relation to this question is
that expressed by Franklyn J in The Minister for Police and
The Commissioner of Police and WA Police Union of Work-
ers where he said—

“In my opinion, the general words of the definition “in-
dustrial matter” in S.7 of the Act provide a definition
considerably wider in its coverage than that of “industrial
matters” in the Commonwealth Act. Unlike the Common-
wealth definition, its terms are not directed initially to
the question whether the matter in issue “pertains” (ie
belongs to or is within the sphere of) the relations of em-
ployers and employees as such. Rather, it is directed to
the question whether the matter in issue affects or relates
to the work, privileges, rights or duties of employers or
employees or an employer or employee in any industry.
It seems to me that this requires initial identification of
what it is, within the description of “work, privilege, rights
or duties” of the employer or employee or employers or
employees (as the case may require), that is said to be
affected by or related to the claimed industrial matter. If
that cannot be identified, then the issue does not concern
an industrial matter. If, however, it can be identified, then
the inquiry is next directed to establishing whether the
matter in issue does, as a matter of fact, affect or relate to
the identified “work, privilege, right or duty”. Only if it
can be found so to do can it be an “industrial matter”
within the meaning of the Act.”
[Supra at 1508]

In so finding, Franklyn J considered earlier authorities in R
v Portus and Anor (1972) 127 CLR 353; Alcan Australia Ltd;
ex parte Federation of Industrial Manufacturing and Engineer-
ing Employees (1994) 68 ALJR 626; and Manufacturing
Grocers Employees Federation of Australia; ex parte Austral-
ian Chamber of Manufacturers (1986) 160 CLR 341 which
relied upon the definition of “industrial matter” in S.4 of the
Commonwealth Conciliation and Arbitration Act 1909 (as
amended) and said of that approach—

“In my opinion, to approach the question in reliance on
authorities based on the definition in the Commonwealth
Act is to distract from the true question. Whilst it is im-
plicit in the wording of the definition in s7 that the “matter”
must be connected with the relationship between the em-
ployer and employee in their respective capacities as such,
to determine the issue on the further requirement expressed
in the Manufacturing Grocers Employees case that the
matter must not only be so connected, but must also be
“direct and not merely consequential”, diverts from the
necessity of determining whether the matter in fact af-
fects or relates to the identified work, privilege, right or
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duty. The test in the Manufacturing Grocers Employees
case concentrates on the nature and degree of the “con-
nection” between the “matter” and the employer and
employee relationship rather than the test provided for by
the definition in s7.”
[Supra at 1508]

On this authority the question to be answered in the matter
now under consideration is whether the matter in issue “af-
fects or relates to the work, privileges, rights and duties of
employers or employees or an employer or employee in an
industry”. It is not disputed that the matter concerns employ-
ers and employees in an industry. The first test then is to identify
what it is within the description of “work, privileges, rights or
duties” that it is said to be affected by or related to the claimed
industrial matter. In this regard it is conceded that the right of
the employee to the payment of salary and the duty of the
employer to pay salary fits within that description, although
the Act in its terms takes the matter further under paragraph
(a) of the definition of industrial matter in identifying.

“The wages, salaries, allowances or other remuneration
of employees or the prices to be paid in respect of their
employment.”

The second test is to establish whether the matter in issue (ie
salary packaging), as a matter of fact, affects or relates to “the
wages, salaries, allowances or other remuneration of employ-
ees or the prices to be paid in respect of their employment”. In
my view, salary packaging clearly fits within this description.
I am reinforced in this view by the decision of the Full Bench
of the Commission in Hamersley Iron Pty Ltd and Amalga-
mated Metal Workers and Shipwrights Union of Western
Australia and Others in which the Full Bench observed.

“In Chalmers v. The Commonwealth of Australia 73 CLR
19 at 37 per McTiernan J. the ordinary meaning of “re-
muneration” was held to be payment for services rendered.
However, payment can, particularly in this day and age,
take on a different form from the handing over of money.
That was recognised in R. v. Postmaster-General (1876)
1 QBD 658 at 663-664 per Blackburn J. where he said—

I think the word “remuneration”...means a quid pro
quo.

If a man gives his services, whatever consideration he
gets for giving his services seems to me to be a remu-
neration for them. Consequently, I think if a person was
in or in receipt of a percentage or any kind of payment
which would not be an actual money payment, the amount
he would receive annually in respect of this would be
“remuneration”.”
[70 WAIG 2545 at 2552]

On this analysis the provision of goods and or services val-
ued at their cost in substitution for salary would fall within the
description of remuneration.

In my view it makes no difference that the proposed Clause
43 requires a number of matters to be first determined be-
tween the union and the employer to establish the options
available to an employee who wishes to take advantage of
salary packaging as an alternative to remuneration solely by
way of cash payment. I do not accept the argument that be-
cause the proposed clause requires that the union and the
employer (as opposed to the employee and the employer) are
to agree that salary packaging is to be introduced and what the
salary packaging “menu” and the format of the salary packag-
ing agreement and requirements for its contents are to be, that
these matters do not constitute industrial matters. As elements
of the salary packaging process they fall within the scope of
matters encompassed under “work, privileges, rights and du-
ties of employers and employees” relating to “remuneration”
for the purposes of the Act. The union and the employer are
parties to the award and nothing was put in the course of pro-
ceedings to indicate a restriction on their rights and obligations
to deal with any matter affecting the relationship between
employees and employers, so long as such matters are identi-
fiable as “industrial matters” as defined under the Act.

It may well be the case that some provisions within the pro-
posed clause, such as those relating to the superannuation
contributions (subclause (10)) and the role of financial coun-
sellors (subclause (14)(a)) are matters beyond jurisdiction and/
or void on the grounds of public policy as submitted by Ms

Smith. I do not accept, however, that this should cause the
clause as a whole to be set aside as these are matters which are
capable of being rectified individually in the normal course of
events through conciliation and/or arbitration.

The public policy argument is conceded by the Applicant in
respect of subclause (10) of the proposed Clause 43 which
purports to regulate the way in which superannuation contri-
butions are to be calculated. This does not of itself, however,
render the whole clause void and as indicated by the Appli-
cant, this concern can be addressed by moving to amend or
delete that subclause. As to the argument that public policy is
also affected because subclause (17) of the proposed Clause
43 requires that award employees be offered the same salary
package contained “under some other law governing employ-
ment” (which it is conceded includes by way of workplace
agreements), I do not read the subclause in that way. Certainly,
and it is conceded, the intention is that should any employee
be offered a salary packaging agreement by way of a workplace
agreement or otherwise, then award employees should not be
discriminated against by being denied that same option. It is
not intended, however, that the process under the proposed
Clause 43 would be circumvented. In fact subclause (17) pro-
vides that an offer of salary packaging in these circumstances
be “in accordance with this clause”. It is the case that the con-
fidentiality provisions under the Workplace Agreements Act
1993 prevents disclosure of the terms of a workplace agree-
ment for the purposes of proceedings before this Commission
(S.39(2)(c)). The Applicant makes it clear, however, that the
application is not intended to conflict with this provision and
indeed I do not interpret it to do so. Again, if the wording of
this subclause in its present form is unclear on this point it is a
matter which can be rectified and does not provide a basis for
setting aside the whole clause.

Having determined the arguments on the questions of
whether or not the proposed clause should be set aside on the
basis that it does not constitute an industrial matter for the
purposes of the Act or on the basis of public policy, it remains
to consider whether the proposed clause in its entirety infringes
S.114 of the Act.

In her argument in support of this objection, Ms Smith for
the Respondent relied upon the authorities in the Timber Work-
ers Case (Supra) and a decision of the Tasmanian Industrial
Relations Commission in an application by the Tasmanian
Confederation of Industry to vary the Marine Boards Award
(1991 AILR 214).

In the Timber Workers case, the matter concerned an appli-
cation for an industrial agreement which by its terms purported
to confer upon employees the right to enter into an agreement
for working arrangements which could involve a departure
from the award and to provide that to the extent of any incon-
sistency between the award and the agreement, the agreement
would prevail. The application in that matter therefore sought
to empower persons not entitled to vary an award (ie persons
other than the parties) to vary it outside the terms of the Act
and to usurp the Commission’s jurisdiction. Further, it related
to an open ended agenda, other than in respect of the rates of
wages payable which could not be reduced below the mini-
mum. In this respect, the Timber Workers case is
distinguishable from the matter now under consideration.

In the matter before the Tasmanian Industrial Relations Com-
mission the parties applied for the insertion into an award of a
clause permitting the making of enterprise agreements to regu-
late industrial relations at local ports. Each agreement was to
be forwarded to the Industrial Commission where a member
would have to, if satisfied that the agreement was not contrary
to the public interest and was consistent with the Wage Fixa-
tion Principles, accept it as an agreement arising out of an
award under S.55(4) of the Industrial Relations Act 1984.
S.55(4) provides as follows—

“Except in the case of an agreement made as required by
an award, an agreement relating to an industrial matter
made between an employee organisation and an employer
organisation or any employer or employers that is not
approved and registered under this part has no force or
effect under this Act.”

In that case, which it was submitted by Ms Smith was deter-
mined in the light of provisions similar to those contained in
S.114 of the Act, Robinson DP refused the application. In so
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doing he made a number of observations which are in my view
of assistance in deciding the matter now under consideration.
Those observations, as taken from the report of the Australian
Industrial Law Review (Supra) are as follows.

1. “Robinson DP was prepared to accept that sec 55(4)
gives the Commission discretion to provide in an
award for agreements to be reached in appropriate
circumstances. Evidence was given of clauses in
other awards which permit parties to vary award pro-
visions by mutual consent. However, these clauses
all referred to specific subject matters within a lim-
ited range, while the present claim relation to an
“open ended agenda” of matters other than “State
standards”.”
[Supra at p255]

2. “Robinson DP concluded that the proposed clause
was deficient, not because it may not be allowable
under sec 55(4), but because it lacked proper merit.
He said that—
“I do not agree with the all-embracing, arbitrary type
of provision presently submitted in these proceed-
ings because it removes more of the Commission’s
exercise of discretion than can be shown to be justi-
fied.” ”
[Supra at p256]

3. “He was not opposed to parties opting out of the sys-
tem nor did he discourage the making of registered
agreements in lieu of being bound by an award. He
went on—
“And similarly I acknowledge that there is an im-
portant role for consenting parties to have flexibility
within designated award provisions of an appropri-
ate type, provided the Commission is aware of and
accepts such procedures in advance. This is a vastly
different scenario to that now being proposed where
the agenda of items is unknown and the parties will
be able to diminish the exercise of discretion by the
statutory body appointed to be responsible for the
content of all awards and agreements within its ju-
risdiction.” ”
[Supra at p256]

It would seem to me that the matter now under considera-
tion is of the type described by Robinson DP in 3. above. As
indicated there and as submitted by Mr Panizza for the Appli-
cant, it is not unusual for there to be flexibility within designated
award provisions. In this respect Mr Panizza points to hours
clauses in awards of the Commission which commonly have
within them the scope for hours, meal times, etc to be varied
within prescribed parameters under that award. What is now
sought is little different in that the designated award provision
(ie the level of salary as a form of remuneration) can not be
interfered with but a proportion of it can be taken in a form
other than money, subject to procedures which it is intended
would be known in advance and accepted by the Commission.
Those procedures are to be established between the parties
with the assistance of the Commission where appropriate and
permit the employee and employer to enter into salary pack-
aging only within the terms so established.

I do not accept that the Application in its terms is discrimi-
natory or inconsistent with the concept of an award safety net
and therefore contrary to the State of Principles enunciated by
the Commission in Court Session in its State Wage Case De-
cisions. I do agree with the submission of Ms Smith that salary
packaging is a matter that is best dealt with through the enter-
prise bargaining process. If, however, there is anything in what
Mr Panizza has said about the refusal of the employer to en-
tertain salary packaging other than by way of workplace
agreements (and the Commission is yet to hear direct evidence
on that) then it would seem to me that that action in itself
could be seen to be discriminatory and thus it would be well
within the Principles to deal with the matter through an appro-
priate award variation.

Having found that this matter is within jurisdiction it is to be
re-listed at a mutually convenient date for hearing as to merit.
If, as Mr Panizza has submitted, there has been no discussions
about the terms of the proposed clause because of the stance
taken by the employer, it would seem to me that the parties

ought make use of the intervening period to hold discussions
and clarify their respective positions in order that the further
proceedings before the Commission might be assisted.

Appearances: Mr C. Panizza appeared on behalf of the Ap-
plicant Union.

Ms J. Smith (of Counsel) appeared on behalf of the Respond-
ent.

PRESIDENT—
Matters dealt with—

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Hamersley Iron Pty Limited
(Applicant)

and

Construction, Mining, Energy, Timberyards, Sawmills and
Woodworkers Union of Australia—Western Australian

Branch
(Respondent).

No 698 of 1998)

BEFORE HIS HONOUR THE PRESIDENT
P J SHARKEY.

6 May 1998.

Reasons for Decision.

INTRODUCTION
THE PRESIDENT: This is an application by the abovenamed
applicant brought under s.49(11) of the Industrial Relations
Act 1979 (as amended)(hereinafter called “the Act”) for a stay
of the operation of the whole of the decision of the Commis-
sion constituted by a single Commissioner.

I am satisfied that an appeal (Appeal No 688 of 1998) has
been instituted under s.49(11) of the Act by the applicant and
that the applicant, as the appellant against the decision of the
Commission at first instance and as a party to the proceedings
at first instance, has sufficient interest to make this applica-
tion.

THE DECISION.
On 6 April 1998, in matter No CR370 of 1997, the Commis-

sion made a declaration that a decision of the applicant herein
to transfer three employees to “day work”, effective on 22
December 1997, was unfair.

Further, by the decision, the Commission ordered that the
applicant rescind its decision to transfer the employees and
restore them to the position they were in prior to the transfer,
and apply to the employees the terms and conditions which
would have applied had the transfers not been made.

BACKGROUND
The applicant is and was engaged in iron ore mining and

processing in the Pilbara region. It transports ore from mine
sites at places such as Paraburdoo and Tom Price to a port at
Dampier. To do this, it employs and has employed a number
of employees including a number employed as locomotive
drivers. Their employment is and was regulated by the Iron
Ore Production and Processing (Hamersley Iron Pty Limited)
Award 1987 (hereinafter referred as “the award”).

The three employees that were the subject of proceedings at
first instance were Mr D Daniel, Mr N Benardi and Mr C
Shaw. They were and are based at Dampier. All three had been
employed as locomotive drivers for lengthy periods; 24 years,
17 years and 13 years respectively. All had been employed
until December 1997 as locomotive drivers on mainline work.
That, as I understand it, involves driving trains up and down
the main lines from the mines to Dampier and return and in-
volved shift work. They were paid at about $80,000 per year.

These drivers were given notice by the applicant in Decem-
ber 1997 that they were being transferred to “day work” from
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“shift work”. The work involves what is called “yard work”,
that is, work in the yard at Dampier shunting and doing other
work at the depot. It is paid at about $40,000 per year but, in
any event, at a significantly lower rate.

These employees were employed under the award as dis-
tinct from other drivers called “staff” drivers, who were and
are employed by the applicant under workplace agreements.

Since the transfer, as I understand it, the three drivers have
been paid as if they were still performing mainline duties and
until this matter was decided by the Commission at first in-
stance.

There had been a dispute between the parties to this applica-
tion because, as I understand it, the applicant had changed the
train schedule but not the rostered time on duty of the three
employees mentioned above, so that they were not rostered on
duty when trains were due to operate.

There were matters of arbitration of the roster dispute be-
fore Beech C commencing in February 1997 (see the reference
to these matters in the Reasons for Decision of the Commis-
sion at first instance) and there were further related matters
before Beech C at various times during the course of 1997.

The Commission, as I have said, found that the transfer was
unfair and rescinded them.

Those matters of fact are, as I understand it, not in dispute
and constitute the background to the proceedings.

No evidence was adduced on oath or affidavit. Some letters
were tendered as exhibits by Mr Schapper (of Counsel) for the
respondent without objection (exhibits 1, 2 and 3).

PRINCIPLES
The principles which apply to the determination of applica-

tions for a stay are well established (see CSA v WA Centre for
Pathology and Medical Research and Another (1995) 76 WAIG
60 and Gawooleng Dawang Inc v Lupton and Others (1992)
72 WAIG 1310.

The applicant must establish that the discretion of the Com-
mission should be exercised in its favour, that there is a serious
issue to be tried, and that the balance of convenience lies with
the applicant.

The Commission must apply s.26(1)(a) and have regard to
s.26(1)(c) of the Act and sometimes s.26(1)(d).

At the centre of such considerations is the principle that a
successful “litigant” should not be lightly deprived of the fruits
of his or her “litigation”.

SUBMISSIONS AND ISSUES
I should observe, however, that it was conceded by Mr

Schapper, on behalf of the respondent, that there was a serious
issue to be tried.

The only question was whether the applicant had established
that the balance of convenience lay with it.

For the applicant, it was submitted that the applicant had
given an undertaking to pay the award drivers (the subject
drivers were award drivers) as if they had been performing
shift work, and not at the substantially lesser rate applicable to
non-shift or yard drivers; and to include the period of opera-
tion of any stay, that is, if the appeal were unsuccessful.

Further, it was submitted that no substantial detriment would
be suffered by the respondent and its members if the appeal
were dismissed, because the drivers would receive pay pend-
ing the determination of the appeal.

It was submitted that the applicant would suffer detriment if
the order were not stayed, because the award drivers would
not perform mainline work in the absence of a roster which
coincides with the train schedule and there is no immediate
prospect that such a roster will be created in the future, par-
ticularly because a decision in relation to the change in roster
is subject to appeal.

Further, it was submitted that during the period, before the
appeal is heard and determined, the award drivers would not
be able to perform substantive mainline work because of the
differences between the hours of duty prescribed by the ros-
ters and the times of operation of trains prescribed by the train
schedules.

It was submitted, too, that amounts paid for wages, to which
it was subsequently determined upon a successful appeal that

the employees were not entitled, could not be recovered or
might be recoverable only with embarrassment or difficulty
because the three drivers were employees.

The amounts to be recovered would be the difference in
wages between shift or mainline employees’ wages and yard
or daytime employees’ wages.

I should add that Mr Ellis (of Counsel) submitted, on behalf
of the applicant, that the amount payable as the difference be-
tween the two levels of wages could be directed to be paid
into a trust account, the proceeds of which could be distrib-
uted to the employees or the applicant, depending on the result
of the appeal.

In his submissions on behalf of the respondent, Mr Schapper
submitted that there was shift work available for the employ-
ees because, under Clause 5, Shift Work, where an engineman
is rostered to perform local work (yard work), the company
may vary the roster to a mainline changeover job or the roster
may be varied to a mainline job involving booking off at an
away depot (see Clause 5(4)(e) and (f)).

Mr Schapper also laid emphasis on the fact that the award
was a consent award, and that under Prevention of Disputes
Clause 1(2)(f)(i) to (iii) of the award, it was provided that
where a major change, (such as this roster change was, on his
submission) was sought to be introduced and objected to, then
the status quo was to be maintained pending resolution under
procedures prescribed in the award or by arbitration by the
Commission, the matter of change being an industrial matter.

He also laid emphasis on Clause 5, Shift Work, and the re-
quirement in that clause that the existing locomotive crew roster
shall continue until a new roster is agreed between the parties
or, in the event of disagreement, determined by the Commis-
sion (see Clause 5(1)(c)).

The submission, as I understood it, was that because the
transfer of the employees had been found to be unfair and
contrary to the award’s provisions, the balance of convenience
and the equity and good conscience lay with the respondent
and its members.

In similar context was the reference by Mr Schapper to an
undertaking given in the course of conciliation and/or arbitra-
tion by Freehill Hollingdale and Page on behalf of the applicant
herein by letter dated 19 December 1997, written to Mr
Schapper’s instructing solicitors.

The undertaking was as follows—
“If the WAIRC orders that your client’s(sic) must be trans-
ferred from day work to shift work Hamersley irrevocably
undertakes to pay your client’s(sic) as if they had been
performing shift work since 22 December 1997.
Our client agrees that this letter may be pleaded in any
court.”

This undertaking was given in proceedings before Commis-
sioner Beech, where the respondent had sought an interim order
that the transfer to “day work” not be effected before the hear-
ing and determination of the respondent’s claim that that
transfer was unfair.

The undertaking, by its terms, as I read it, is an undertaking
given to the Commission on behalf of the applicant that, if an
order were made transferring the three drivers from day work
to shift work, then the applicant irrevocably undertook to pay
them as if they had been performing shift work from 22 De-
cember 1997 to the date of the order.

I do not read the undertaking as having a life beyond 6 April
1998, except for the purposes of enforcement.

Mr Schapper also drew my attention to the fact that the ap-
plication, the subject of the order appealed against, was filed
on 12 December 1997. Clearly, the dispute over the change in
roster has lasted a great deal longer than that.

CONCLUSIONS
A number of assertions were made from the bar table which

were either irrelevant or were challenged as facts. A number
of submissions were made as to the conduct of the applicant,
which were not relevant.

What is at the heart of the application is this. The three em-
ployees have, since 22 December 1997, been unable to work
as mainline drivers. As a result, they have suffered for over
four months a substantial loss in earnings, particularly since
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they had all been mainline drivers in the past, and, it would
seem, for substantial lengths of time. Further, they are deprived
of their jobs as mainline drivers. They have different jobs and,
if the wage is an indicator, jobs of inferior status.

Further, they have an order based on a finding that their trans-
fer in their jobs was unfair to remedy the situation. The
applicant says, and it is correct, that if there is no stay and the
applicant is successful on appeal, it will be paying incomes
out which it will have to recover from the employees. That is
so.

However, I am unable to find that that would cause great
inconvenience, or alternatively, that that was probable has been
established. These are longstanding employees and there is no
evidence that they will refuse to repay, that they will not re-
main in the applicant’s employment, or that recovery from
them will be difficult or impossible.

In any event, in my opinion, the balance of convenience lies
with the respondent’s members who have been deprived of
longstanding positions as mainline drivers, who have been
deprived of their wage as such for a lesser wage, and whose
deprivation has occurred over a significant period of time (four
months at least), and who have been subjected to uncertainty
by the dispute about rosters for even longer.

I am not persuaded, on all of the evidence, that their inter-
ests should be subordinated to that of the applicant, which can
still recover any overpaid amount. Even more cogently, under
the award, in any event, the applicant can make use of the
services of the three drivers under Clause 5 in mainline driv-
ing capacities, notwithstanding the roster changes (see Clause
5 and the provisions to which I have referred above). To make
use of their services as mainline drivers at mainline wages
means that the applicant would suffer no loss any way.

If that is not the case, it has not been established otherwise
to my satisfaction. The balance of convenience does not lie
with the applicant. Alternatively, the applicant has not estab-
lished that it does.

As to the submission that I should direct the monies to be
paid into a trust account, that, in this case, merely puts the
inconvenience for the drivers on a different basis. They are
still deprived of the fruits of their litigation and, by implica-
tion, restoration to their mainline driver positions. The fruits
of “litigation” should not, on the evidence, be denied to the
respondent and its members.

For all of those reasons, I am satisfied that the equity, good
conscience and the substantial merits of the application lie with
the respondent. Alternatively, the applicant has not established
that they lie with it. I will dismiss the application.

Order accordingly
APPEARANCES: Mr D S Ellis (of Counsel), by leave, and

with him Mr R D Allen (of Counsel), by leave on behalf of the
applicant

Mr D H Schapper (of Counsel), by leave, on behalf of the
respondent

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Hamersley Iron Pty Limited
(Applicant)

and

Construction, Mining, Energy, Timberyards, Sawmills and
Woodworkers Union of Australia—Western Australian

Branch
(Respondent).

No 698 of 1998)

BEFORE HIS HONOUR THE PRESIDENT
P J SHARKEY.

6 May 1998.
Order.

This matter having come on for hearing before me on the 5th
day of May 1998, and having heard Mr D S Ellis (of Coun-
sel), by leave, and with him Mr R D Allen (of Counsel), by

leave, on behalf of the applicant and Mr D H Schapper (of
Counsel), by leave, on behalf of the respondent, and having
reserved my decision and reasons for decision being delivered
on the 6th day of May 1998, wherein it was found that the
application should be dismissed, it is this day, the 6th day of
May 1998, ordered that application No 698 of 1998 be and is
hereby dismissed.

(Sgd.) P.J. SHARKEY,
[L.S.] President.

PRESIDENT—
Unions—Matters dealt with

under Sections 66 and 97Q—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.

Andrew Paul Shaw
(Applicant)

and

The West Australian Locomotive Engine Drivers’,
Firemen’s and Cleaners’ Union of Workers.

(Respondent)
No 333 of 1998.

BEFORE HIS HONOUR THE PRESIDENT
P J SHARKEY.

12 May 1998.
Reasons for Decision.

INTRODUCTION
THE PRESIDENT: This is an application by Paul Andrew
Shaw who was, at all material times, a member of the respond-
ent organisation, brought to the Commission constituted by
the President under s.66 of the Industrial Relations Act 1979
(as amended) (hereinafter called “the Act”).

The respondent organisation is and was, at all material times,
an organisation as that word is defined under s.66 of the Act.

I, therefore, had jurisdiction to hear and determine the ap-
plication.

LEAVE TO COUNSEL
I gave leave to Mr Howlett to appear as Counsel for the

respondent organisation.
That application was opposed by Mr K W Jarrett, who ap-

peared for the applicant. One ground of opposition was that
Dwyer Durack, the instructing solicitors, had a conflict of duty.
However, that was not the case.  The applicant was not repre-
senting himself. He was represented by an agent, and there
were obviously matters of law in relation to which I would
benefit from the assistance of counsel.

A question also arose as to whether the General President
could instruct solicitors to appear, having regard to rule 16(2).

Rule 16(2) reads as follows—
“16. GENERAL PRESIDENT
....
(2) The General President, General Secretary, or other

persons approved by the General Committee, shall
represent the Union before the West Australian In-
dustrial Commission and Western Australian
Industrial Appeal Court.”

In my opinion, that rule does not prevent the General Presi-
dent instructing solicitors to appear or to instruct Counsel to
appear. Indeed, it seems to me to prescribe which officers of
the organisation or the persons approved by the General Com-
mittee can appear before the Commission or the Industrial
Appeal Court, and does not operate as a bar to Counsel ap-
pearing. A fair reading of the provision leads me to that
conclusion.

As to rule 46, in my opinion, that does not prevent solicitors
being instructed, but prevents an amount of $800.00 or over
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being voted by the General Committee for “legal expenses”,
where it is practicable to hold a referendum. If it is not practi-
cable, then such an amount can be voted by the General
Committee.

THE APPLICATION
To properly understand the application, it is necessary to set

out the particulars of the same hereunder—
“A.) There has been a failure to properly observe the
mandatory provisions of rule 56 (a) by the respondent
Organisation, in the referendum referred to in schedule 1.
The Returning Officer appointed one Deputy Returning
Officer not the requisite number of Deputy Returning
Officers, i.e. one per district. Consequentially, sub-para-
graphs (i), (ii) and (iii) of Rule 56(a) have not been
observed.
B.) There has been a failure to properly observe the man-
datory provisions of rule 56 (c) by the respondent
Organisation, in the referendum referred to in schedule 1.
The referendum papers were not handed personally to
members entitled to vote but were posted out. In many
cases they were received to(sic) late to enable the mem-
ber to return a vote within the referendum period and in
some cases no referendum paper was received at all.
C.) There has been a failure to properly observe the man-
datory provisions of rule 56 (e) by the respondent
Organisation, in the referendum referred to in schedule 1.
There was no opportunity given for members who were
absent during the period that the referendum was in
progress, to make application to the Returning Officer to
have a referendum paper posted to an address furnished,
enabling it to be returned to the Returning Officer before
the closing time and date.
D.) There has been a failure to properly observe the man-
datory provisions of rule 56 (l) by the respondent
Organisation, in the referendum referred to in schedule 1.
The General Committee did not set an opening date for
the referendum. In any case the referendum was conducted
in insufficient time for all members to participate in the
referendum.
E.) There has been a failure to properly observe the man-
datory provisions of rule 56 (p) by the respondent
Organisation, in the referendum referred to in schedule 1.
The Returning Officer failed to make “a full report to the
General Committee on the conduct of the ballot”.
F.) There has been a failure to properly observe the man-
datory provisions of rule 57 by the respondent
Organisation, in the referendum referred to in schedule 1.
In reference to the second question on the referendum
paper, Re. amalgamation, there has not been any petition
received by the General Committee, signed by not less
than 100 financial members nor a resolution being adopted
by the majority of branches asking that a referendum be
taken on this question.
G.) Material that may have influenced voters was sent
out with referendum papers when there is no provisions
in the rules for this to occur.
H.) During the referendum some of the duties of the Re-
turning Officer and Deputy Returning Officer were carried
out by persons other that(sic) the Returning Officer and
Deputy Returning Officer.
I.) That as a result of insufficient time being allowed to
conduct the referendum, not all eligible voters received a
referendum paper in time to vote, or, in some cases, at all.
J.) The applicant is aware that persons not entitled to vote,
did in fact cast votes at this referendum.
K.)  The option of conducting a referendum using postal
voting is not one available to the respondent organisation
under it’s(sic) registered rules. Referenda can be conducted
only in accordance with the provisions of the registered
rules and not otherwise.
L.) That the referendum taken on the matter of recover-
ing union funds through the courts (February 1997) did
not seek, or gain, authority for expenditure in excess of
$800. That the question of defending a defamation action
has never been addressed by the membership by way of
referendum.”

The application was opposed.

BACKGROUND
The respondent organisation is and was, at all material times,

an organisation of employees duly registered under the Act.
The applicant was, at all material times, a member. At all ma-
terial times, Mr David Kimberley Hathaway was the General
President. The post of General Secretary has been vacant for
some time.

A referendum of members was conducted by post which
closed on 6 February 1998. The ballot paper (exhibit 6B) posed
three questions—

“Question 1.
Do you agree with the proposal to register the amend-
ments to Rule 18—General Secretary as proposed and
sent out in correspondence dated 3 December 1997?
Question 2.
Should this organisation amalgamate with the Public
Transport Union (PTU)?
Question 3.
Do you approve of the payment of $2,211.00 to repair
and replace/upgrade the Union’s Building Security Sys-
tem (Alarm)?”

Mr Gregory Edward Bullock, a member of the respondent
organisation, was appointed the Returning Officer to conduct
the referendum by the General Committee.

Upon his appointment, he went down to the union office
where he saw Mr Hathaway, the General President, and was
provided with ballot papers, counterfoils, etc. The list of mem-
bers came out of the computer in the union office. Mr Hathaway
and Mr Bullock went through the “manual list” and the names
that were actually on the envelopes corresponded with the
names which were on the register, i.e. the printout of the reg-
ister of members of the union. Mr Bullock was assisted in
these matters by Mr Hathaway. I should add that the manual
list would seem, on the evidence, to be the cards on which the
names, addresses and other information relating to members
is entered and kept.

There was evidence that 526 ballot papers were issued (see
exhibit 3 and Transcript (hereinafter referred to as “TR”) at
page 57), of which 209 were admitted as formal and 212 re-
turned. Mr Clive Wishart was appointed as Deputy Returning
Officer and he was the only Deputy Returning Officer ap-
pointed.

Ballot papers were posted out and the referendum was con-
ducted as a postal ballot. The return of the ballot papers was
arranged by prepaid envelope. The envelopes were said to have
been sent out on Monday, 26 January 1998.

The ballot box stood, at all material times, in the union of-
fice.

However, there was evidence that one envelope was posted
on 26 January 1998 and one on 28 January 1998. The referen-
dum closed on 6 February 1998 at 12.00 noon.

A notice concerning the referendum dated 28 January 1998
was “created” by Mr Hathaway on the office computer, be-
cause the office assistant at the time was off sick. The notice
was prepared and distributed in accordance with rule 56(k)
and was sent to all branches to be posted in the appropriate
notice cases (see exhibit 11A).

When Mr Bullock was in Kalgoorlie, he was approached by
Mr Desmond Fenton Robinson, a member. He told Mr Bul-
lock that his ballot paper had not arrived. Mr Bullock told him
that he would, when he went home, try and get a ballot paper
to his address.

According to Mr Bullock’s evidence, Mr Robinson did not
contact Mr Bullock further about the ballot paper and Mr Bul-
lock did not supply it to him. Mr Robinson did not, therefore,
get the ballot paper. Mr Bullock said that he did not tell Mr
Robinson that he had to consult the General President.

Mr Bullock and Mr Clive Wishart, the only Deputy Return-
ing Officer, attended to counting the votes. There were no
scrutineers. After the count, the Returning Officer’s advice or
report (exhibit 3) was submitted to the General Committee.
No other report was made.
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Mr Andrew Paul Shaw, the applicant, gave evidence that a
number of persons informed him that they had not received
ballot papers and that none who complained actually received
papers.

Further, because the referendum ran for nine working days
only, there was no time to get a return ballot paper or replace-
ment to members.

Much of Mr Shaw’s evidence was hearsay. Mr Desmond
Fenton Robinson, a member of the respondent organisation,
gave evidence that he did not participate in the election be-
cause he did not receive a ballot paper. He approached Mr
Bullock in the Kalgoorlie barracks. He informed him that he
had not received a ballot paper for the referendum and said
that he wished to have one.

According to Mr Robinson, Mr Bullock told him that he did
not have a ballot paper and that he would have to get in touch
with Mr Hathaway and would get back to him, but he did not
do so. He affirmed this in cross-examination. He said that he
did not contact Mr Bullock again because he did not know his
address. He did not think of contacting the union office to try
and contact him.

The register used and other documents used were sealed up
and put in the ballot box (exhibit 8) after the referendum was
held and completed.

There was only one witness called on behalf of the respond-
ent organisation, and that was the General President, Mr David
Kimberley Hathaway.

It was conceded by Mr Jarrett, as agent for the applicant,
that Questions 1 and 3 were properly placed on the ballot pa-
per (see TR 106-107). It was not conceded that Question 2
was properly placed on the ballot paper.

Mr Hathaway described a background in fact, whereby it
was difficult to get “quorums” for General Committee meet-
ings, and, also, in December 1997, for a Special Delegate
Conference. Accordingly, Mr Hathaway described the respond-
ent organisation as being in dire straits. I accept that evidence.

The General Committee decided to put Question 2 to the
membership on 20 January 1998 (see exhibit 10). They de-
cided that there was power under rule 10(3) to conduct the
referendum. The General Committee appointed a Returning
Officer and fixed a closing date for the referendum. Mr
Hathaway said that he went through the procedures with Mr
Bullock and then left him to it.

Mr Hathaway’s evidence was that he came in to the respond-
ent organisation’s offices on 26 January 1998 and proceeded
to put stamps on all of the envelopes containing ballot paper
and counterfoil and posted them all out. Some people rang
and said that they had not received them. The addresses used
were correct at the time.

The respondent organisation is now in a position to apply to
the Western Australian Industrial Relations Commission to alter
the rules. It is, however, “on hold” for the moment because of
consideration of questions of amalgamation.

There are talks occurring with the Public Transport Union
(hereinafter referred to as the “PTU”) to consider whether some
association with the PTU can occur.

The purpose of the ballot in Question 3 was to seek authori-
sation from the membership to expend funds in excess of
$800.00 for the defending of an application which had been
made. There was also a question relating to expenditure on
legal costs for the recovery of monies which were overpaid by
the respondent organisation.

Mr Hathaway’s further evidence was that the ballot papers
were sent out to all persons who were believed to be financial
members because the respondent organisation was going
through the period where there was a legislative cut-off of the
deduction of union fees. By that, I understood that payroll
deductions of union fees by the employer ceased or was ceas-
ing. The register used to obtain the names and addresses of
members, to whom ballot papers were to be posted, still con-
tained the names of some members who had resigned because
an old computer program was used.

The rules permitted the ballot to be conducted in accordance
with the Postal Ballot Regulations, Mr Hathaway asserted.

When the mail was sorted in the respondent organisation’s
office, all of the envelopes addressed to the Returning Officer

were placed in the ballot box which was kept locked and sealed.
Hand delivered ballot papers were also placed in the ballot box.

One envelope was opened by error in the respondent organisa-
tion’s office then resealed and put in the ballot box (see TR 163).

It was conceded by Mr Jarrett, on behalf of the applicant,
that no allegation of tampering with the ballot papers was made.

Labels affixed to the envelopes were identical to those on
the membership list provided for the conducting of the ballot,
which is the official register of the union derived from the
membership cards (see TR 168), Mr Hathaway said.

People still paying their fees were treated as financial. Only
Mr Hathaway and the office assistant handled the returned
ballot papers.

ISSUES AND CONCLUSIONS
Interpretation of the Respondent Organisation’s Rules

The determination of this application involves the construc-
tion of and interpretation of the respondent organisation’s rules.
In HSOA V Honourable Minister for Health 61 WAIG 616 at
618 (IAC), Brinsden J, with whom Smith J agreed, said—

“Generally speaking the correct approach to the interpre-
tation of a union rule is to interpret it in the same manner
as any other document. It must be remembered however
that union rules are not necessarily drafted by skilled
draftsmen. It is therefore necessary I think in construing
a union rule not to place too literal adherence to the strict
technical meaning of words but to view the matter broadly
in an endeavour to give it a meaning consistent with the
intention of the draftsman of the rule.”

(See also R v Aird; Ex parte AWU [1973] 129 CLR 654 at
659 (HC) per Barwick CJ.)

It is necessary to read those rules which require to be con-
strued and interpreted in the context of all of the rules.

Further, I propose to attribute to the words of the rules the
ordinary and natural meaning of such words, unless such an
approach would result in absurdity or ambiguity or a meaning
inconsonant with the rules as a whole.

Rule 56 and its application
Rule 56(r) provides as follows—

“(r) Notwithstanding anything contained in these rules
relating to elections, the Industrial Arbitration Act
(Election by Postal Ballot) Regulations 1977 shall
apply as if set out and forming part of these rules
and shall prevail over any inconsistent provision of
the rules.”

The effect of that rule is quite clearly expressed. The Indus-
trial Arbitration Act (Election by Postal Ballot) Regulations
1977 (hereinafter referred to as “Postal Ballot Regulations”)
apply as if they set out and formed a part of the rules. Further,
they prevail over any inconsistent provision of the rules. I will
apply those regulations accordingly.

Further, interpreting rule 56 in particular, generously, it is
clear that that rule, including the regulations, applies to refer-
enda. However, interpreting the rule generously, I say that,
because of some difference in characteristics between elec-
tions and referenda, rule 56 is to be applied (and I will do so)
to referenda with necessary modifications. To do otherwise
would, in some respects, cause ambiguity or absurdity.

1. The first complaint was that rule 56(a) was a mandatory
rule and had not been complied with.  Rule 56(a) reads as
follows—

“(a) Whenever it is necessary to conduct a ballot or refer-
endum of the Union or Branch for any purpose, the
General Committee or Branch, as the case may be,
shall have power to appoint a member of the Union as
Returning Officer. The Returning Officer shall appoint
Deputy Returning Officers necessary for the purpose
of conducting such ballot or referendum and shall sup-
ply each Deputy Returning Officer with—

(i) A register of members in their district entitled
to vote in the ballot or referendum.

(ii) A sufficient quantity of ballot papers to en-
able one to be supplied to each member entitled
to vote.

(iii) Where applicable a ballot box properly se-
cured.”
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It was alleged that the rule was breached because the Re-
turning Officer appointed only one Deputy Returning Officer
instead of the required one per district.

I should first say that I find that only one Deputy Returning
Officer, Mr Clive Wishart, was appointed. Further, the Re-
turning Officer is required to appoint only “Deputy Returning
Officers necessary for the purpose of conducting such ballot
or referendum”. That rule, therefore, means that the Return-
ing Officer really has a wide discretion as to the number of
Deputy Returning Officers whom he or she appoints.

It is, therefore, not at all clear, despite the wording of rule
56(a)(i) which reads as follows—

“(i) A register of members in their district entitled to vote
in the ballot or referendum.”

that a Deputy Returning Officer is required to be appointed
for each district. Indeed, if the referendum were conducted by
postal ballot, and to do so was a valid act, then there is simply
no necessity to appoint Deputy Returning Officers for each
district.

I am not satisfied, for those reasons, that there was a breach
of rule 56(a).

2. Next, it was alleged that there was a failure to properly
observe the mandatory provisions of rule 56(c), because refer-
endum ballot papers were posted out. It was the fact that they
were. That was not in dispute.

Rule 56(c) reads as follows—
“(c) The Returning Officer or Deputy Returning Officer

as the case may be, shall be responsible for the safe
custody of the ballot papers in his possession for dis-
tribution to members and shall personally hand a
ballot paper to members entitled to vote, and also for
the control of the ballot box provided to receive the
ballot papers deposited in it by members who have
exercised their vote.”

However, rule 56(r) reads as follows—
“(r) Notwithstanding anything contained in these rules

relating to elections, the Industrial Arbitration Act
(Election by Postal Ballot) Regulations 1977 shall
apply as if set out and forming part of these rules
and shall prevail over any inconsistent provision of
the rules.”

That subrule, in my opinion, clearly applies the Postal Bal-
lot Regulations as part of the rules. That prevails over any
inconsistent provision in the rules, and, in my opinion, on a
fair reading of the whole of rule 56, applies to referenda, the
conduct of which rule 56 clearly regulates.

Accordingly, the conduct of the referendum ballot by post
was in accordance with the rules of the respondent organisa-
tion. There, rule 56(c) simply did not apply and there was no
requirement that ballot papers be handed to members entitled
to vote.

3. Next, it was alleged that no opportunity was given to
members, who were absent during the period when the refer-
endum was in progress, to make application to the Returning
Officer to have a referendum paper posted to an address fur-
nished, enabling it to be returned to the Returning Officer before
the closing time and date.

This was said to be contrary to rule 56(e), which reads as
follows—

“(e) Any member entitled to vote at an election or refer-
endum who is absent during the period a ballot is in
progress shall, upon application to the Returning Of-
ficer, have a ballot paper posted to him at the address
furnished, and he shall return such ballot paper to
the Returning Officer before the closing time and
date of the Ballot.”

The rule, on a fair reading, enables a member entitled to
vote at an election or referendum and who is absent during the
period a ballot is in progress, to apply to the Returning Officer
to have a ballot paper posted to him at his “absent” address.
What that clearly means is that a person who is absent from
the address which he/she has recorded by the respondent or-
ganisation as his/her address (for example, who is on holiday
away from home) can arrange for the ballot paper to be for-
warded to that address. There is no evidence that such an
application was made by any such person.

Mr Robinson’s oral application to Mr Bullock was not such
an application.

4. It was also alleged that there was a failure to properly
observe the mandatory provisions of rule 56(l), because no
opening date was set for the referendum. The date set was “as
soon as possible”. No specified opening date was set by the
General Committee.

In fact, however, if the Postal Ballot Regulations apply, then
the Returning Officer faces the same end date for the nomina-
tion of candidates, that is the commencement of the election
process.

However, a referendum would not involve, obviously, the
lodging of nominations of candidates for election. The con-
duct of the referendum commenced, in this case, with the
forwarding of ballot papers and of the notice (exhibit 11A).
There was no notice in the newspaper which is required if
there were an election (see Regulation 6).

5. It was also alleged that there was a failure to properly
observe the mandatory provisions of rule 56(p). Rule 56(p)
reads as follows—

“(p) After the ballot has been completed and the election
declared to the appropriate authority, the Returning
Officer shall submit to the General Committee or
Branch a full report on the conduct of the ballot.”

The crux of this allegation was that he had failed to make a
“full report on the conduct of the ballot”.

I am not persuaded that, in the circumstances, exhibit 3 did
not constitute a full report. Even if it were not, then the failure
to provide a full report was not fatal to the validity of the ref-
erendum.

6. Further, it was alleged that, in relation to Question 2 on
the ballot paper, the referendum was invalidly conducted be-
cause there was no petition received by the General Committee
signed by not less than 100 financial members, nor a resolu-
tion being adopted by the majority of branches asking for a
referendum on this question, as rule 57 requires.

Rule 57 reads as follows—
“In the event of a petition being received by the General
Committee, signed by not less than 100 financial mem-
bers, or a resolution being adopted by a majority of the
Branches asking that a referendum be taken upon any
subject not affecting these Rules, the General Committee
shall arrange for such referendum to be taken, provided
the decision of the Branches is before the General Com-
mittee within three months from the date on which the
original resolution was adopted by the Branch. No refer-
endum shall be held on any question on which a decision
has been made by a Delegate Conference until a period
of one year has elapsed. This Rule shall not apply to mem-
bers seeking their former position on the Classification.”

Rule 57 requires a referendum to be arranged by the Gen-
eral Committee upon a petition signed by not less than 100
financial members or upon a resolution to that effect, adopted
by a majority of branches.

Rule 46 also provides for referenda to be held. There is no
other express power for referenda to be held.

Rule 18 provides for a referendum to be taken in the case of
dismissal of the General Secretary.

Rule 22, which prescribes the powers of the General Com-
mittee, confers no specific power on the General Committee
to conduct or direct the conduct of a referendum. Nor is such
a power conferred specifically anywhere else in the rules.

Rule 56 seems to imply that a referendum may be con-
ducted for any purpose and I would be loathe, in the
absence of cogent argument to the contrary, to say that,
even though the power is not expressly conferred by a rule
on the Triennial Delegate’s Meeting (the supreme govern-
ing body of the respondent organisation) and the chief day
to day governing body, the General Committee, the mem-
bers are deprived of such a rudimentary tool of democratic
participation at the instance of those bodies, when rule 56,
by implication, might properly be said to recognise the
necessity to conduct referenda.

In any event, the validity of the referendum is not challenged
by the applicant; the placing of Question 2 on the ballot paper
by the General Committee is.
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Unless the referendum were invalidly arranged, in which
event the whole referendum was a void action, (and I do not
understand that to be contended) then I have to say that I am
not persuaded that Question 2 was invalidly placed on the bal-
lot paper.

I am not persuaded, on the submissions made to me on this
occasion, that rule 57 does not prevent the General Commit-
tee authorising the conduct of a referendum whenever it deems
that necessary.

For those reasons, that allegation is not made out.
7. It was alleged that material which may have influenced

the voters was sent out with the referendum papers when there
is no provision in the rules for this to occur. It is equally valid
to say that there is nothing in the rules to prohibit this occur-
ring.

In any event, the material was sent out explaining the refer-
endum in advance of the ballot papers, on the evidence. That
allegation is not made out.

8. It was alleged that some of the duties of the Returning
Officer were carried out by persons other than the Returning
Officer or Deputy Returning Officer. Those persons were Mr
Hathaway and the office assistant. In particular, ballot papers
were placed in the ballot box by Mr Hathaway and the office
assistant.

Under the Postal Ballot Regulations, ballot papers are re-
quired to be sent to a post office box nominated by the
Returning Officer and what occurred here did not comply with
those regulations. However, in this case, there was not said to
have been a failure to comply with those regulations, which
are part of the rules (see Regulation 10).

9. It was also alleged that insufficient time was allowed to
conduct the referendum, only about eight days in all, and that
some voters had not received a referendum paper in time to
vote.

That was the case, but those voters affected were so few as
not to affect the result, or at least, that was not established.

10. Some persons who were not entitled to vote were con-
ceded to have voted, but the effect of that on the result of the
ballot was not clear. What is clear is that the regulations which
form part of the rules were not complied within a number of
respects, including Regulations 9(3) and (4). However, it was
not contended that the regulations were breached, merely that
they did not apply.

11. It was alleged that some members who were not finan-
cial had voted and others who were entitled to vote did not.

It was not established, however, that the result was thereby
affected (see Re Australian Society of Engineers (SA) 1985
AILR 285 and G W Ferguson v AMIEU 1987 AILR 112).

I would make no order, therefore, as a result.
12. I would observe, in relation to the complaint that per-

sons other than the Returning Officer were involved in the
election, that the office assistant and Mr Hathaway were in-
volved individually and as clerical and administrative
assistants, on the evidence.

I would also observe that Mr Jarrett expressly conceded that
there was no attack on the manner in which the election was
conducted insofar as the propriety of its conduct and the re-
sults as recorded.

In any event, events such as the erroneous opening in the
office of a letter containing a ballot paper, and the placing of
the ballot box in the respondent organisation’s offices were
not said to hinder or affect the full and free recording of re-
sults, or to have effected, or been likely to effect, a different
result (see Parker v Amalgamated Society of Carpenters and
Joiners of Australia 1993 AILR 106 and Re TWU (WA Branch)
1991 AILR 14).

13. The question of whether any invalidity could be recti-
fied was not necessary for me to consider.

There is an order sought, being Order 3, contained in the
further and better particulars of the application, which claimed
an itemisation of all accounts in relation to a court action taken
against Mr Keith Campbell, a former General President and
Mr Michael McPolin, a former General Secretary. Itemisation
of accounts relating to what is described as a “defamation ac-
tion brought against the Respondent Organisation and D K
Hathaway” were also sought.

There was evidence that there was no defamation action
afoot, as described, which I accept. It is clear, however, from
accounts established from Arns & Associates (see exhibit 13)
that advice “re defamation” was charged for. There were also
accounts from Minter Ellison, Solicitors and Wojtowicz Kelly,
Solicitors tendered in evidence.

An order was sought that rule 46 be complied with in re-
spect of any accounts over $800.00. Rule 46 reads as follows—

“46. FUNDS (DISBURSEMENT OF)
In no single case shall an amount exceeding eight hun-
dred dollars be voted by the General Committee on any
one item without a referendum of the Union being taken
thereon; provided also that in all cases involving an
amount of eight hundred dollars or over in legal expenses,
where a referendum is practicable such a course shall be
taken. Any officers rendering themselves responsible for
such unauthorised payment shall be called upon to make
good the amount so expended, and in default may be pros-
ecuted according to law.”

There are a number of accounts in excess of $800.00. There
was no evidence that any such account had been dealt with by
the General Committee, and/or that any decision was made
that submitting any such account, and the question of its being
voted for payment, was a matter which impracticability pre-
vented being put to a referendum.

I will direct that such accounts be put to the General Com-
mittee to make that decision.

If the applicant is aggrieved with such decision, no doubt he
will consider making a fresh application if, in his opinion,
grounds exist.

For all of those reasons, the equity, good conscience and sub-
stantial merits of the case require that I dismiss the application.

Order accordingly.
APPEARANCES: Mr K W Jarrett, as agent, on behalf of

the applicant.
Mr D Howlett (of Counsel), by leave, on behalf of the re-

spondent organisation.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Andrew Paul Shaw
(Applicant)

and

The West Australian Locomotive Engine Drivers’,
Firemen’s and Cleaners’ Union of Workers.

(Respondent)
No 333 of 1998.

BEFORE HIS HONOUR THE PRESIDENT
P J SHARKEY.

12 May 1998.
Order.

THIS matter having come on for hearing before me on the 7th
and 8th days of April 1998, and having heard Mr K W Jarrett, as
agent, on behalf of the applicant and Mr D Howlett (of Coun-
sel), by leave, on behalf of the respondent organisation, and
having reserved my decision on the matter, and reasons for deci-
sion being delivered on the 12th day of May 1998, it is this day,
the 12th day of May 1998, ordered and directed as follows—

(1) THAT the accounts in excess of $800.00 rendered
for legal costs and disbursements by Wojtowicz
Kelly, Solicitors, Arns & Associates, Solicitors and
Minter Ellison, Solicitors, being part of Exhibit 13
herein, be put to the General Committee of the re-
spondent organisation to be dealt with in accordance
with Rule 46 of the rules of the said organisation.

(2) THAT in all other respects, application No 333 of
1998 be and is hereby dismissed.

(Sgd.) P. J. SHARKEY,
[L.S.] President.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Andrew Paul Shaw
(Applicant)

and

The West Australian Locomotive Engine Drivers’,
Firemen’s and Cleaners’ Union of Workers.

(Respondent)
No 333 of 1998.

BEFORE HIS HONOUR THE PRESIDENT
P J SHARKEY.

19 March 1998.
Order.

THIS matter having come on for hearing of an interlocutory
application before me on the 19th day of March 1998, and
having heard Mr K W Jarrett, as agent, on behalf of the appli-
cant and Mr D K Hathaway on behalf of the respondent
organisation, and the parties herein having consented to waive
the requirements of s.35 of the Industrial Relations Act 1979
(as amended) and having determined that I give such direc-
tions and make such orders as are necessary and expedient for
the expeditious and just hearing and determination of this mat-
ter, it is this day, the 19th day of March 1998, ordered and
directed as follows—

(1) THAT the respondent organisation do give discov-
ery and inspection to the applicant herein, within five
days of the 19th day of March 1998, of the contents
of the copy of the register of members entitled to
vote in the referendum, the subject of this applica-
tion and provided to the returning officer for such
referendum.

(2) THAT the contents of such document must not be
used for any purpose other than the proceedings
herein.

(3) THAT the contents of such document must not be
revealed to any person or persons other than the ap-
plicant, Andrew Paul Shaw and his agent, Kevin
Warren Jarrett, for the purposes of these proceed-
ings.

(Sgd.) P. J. SHARKEY,
[L.S.] President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Andrew Paul Shaw
(Applicant)

and

The West Australian Locomotive Engine Drivers’,
Firemen’s and Cleaners’ Union of Workers.

(Respondent)
No 333 of 1998.

BEFORE HIS HONOUR THE PRESIDENT
P J SHARKEY.

4 March 1998.
Order.

THIS matter having come on for a directions hearing before
me on the 4th day of March 1998, and having heard Mr K W
Jarrett, as agent, on behalf of the applicant and Mr D K
Hathaway on behalf of the respondent organisation, and hav-
ing determined that I give such directions and make such orders
as are necessary or expedient for the expeditious and just hear-
ing and determination of this matter, it is this day, the 4th day
of March 1998, ordered and directed as follows—

(1) THAT the respondent organisation have leave to file
and serve any request for further and better particu-
lars of the application within seven days of the 4th
day of March 1998.

(2) THAT the applicant do file and serve any answer to
such request for further and better particulars within
seven days thereafter.

(3) THAT the respondent organisation do give discov-
ery and inspection to the applicant herein of all
documents referred to in the document headed “Dis-
covery Sought” and filed herein, within seven days
of the 4th day of March 1998.

(4) THAT the applicant do give discovery and inspec-
tion to the respondent organisation of all documents
upon which the applicant intends to rely upon in the
hearing and determination of this application within
seven days of the 4th day of March 1998.

(5) THAT the applicant have leave to file and serve a
request for further and better particulars of the an-
swer and counterproposal within twenty-one days of
the 4th day of March 1998.

(6) THAT the respondent organisation do file and serve
any answer to such request for further and better par-
ticulars within twenty-eight days of the 4th day of
March 1998.

(7) THAT application No 333 of 1998 be and is hereby
listed for hearing and determination at Perth at 10.00
am on Tuesday, the 7th day of April 1998 and at 10.00
am on Wednesday, the 8th day of April 1998.

(Sgd.) P. J. SHARKEY,
[L.S.] President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Peter Wallis Veenstra
(Applicant)

and

The West Australian Locomotive Engine Drivers’,
Firemen’s and Cleaners’ Union of Workers

(Respondent)
No 818 of 1998.

BEFORE HIS HONOUR THE PRESIDENT
P J SHARKEY.

25 May 1998.
Reasons for Decision.

THE PRESIDENT: This is the fifth such application of its
kind brought by the abovenamed applicant, who is a member
of and a member of the General Committee of the respondent
organisation, which is an organisation as that is defined in s.7
of the Industrial Relations Act 1979 (as amended)(hereinafter
called “the Act”).

The application is brought under s.66 of the Act.
It was not opposed by the respondent organisation, which

appeared through its General President, Mr David Kimberley
Hathaway. The facts were not in dispute. The fact that this
application was to be made was brought to the attention of the
remaining members of the General Committee of the respond-
ent organisation prior to the application being made. There
was no opposition to it expressed in the Commission by or on
behalf of any of those gentlemen, and no evidence of any such
opposition.

In previous applications by Mr Veenstra (see Veenstra v
WALEDFCU 77 WAIG 1115, Veenstra v WALEDFCU 77
WAIG 2209 and Veenstra v WALEDFCU 77 WAIG 3202),
Mr Veenstra made the same application that Rule 13 be dis-
pensed with in its operation so that meetings of the General
Committee could take place with a quorum of not less than six
members rather than the prescribed quorum of nine.

Because of those previous applications, because no member
of the General Committee sought to complain, they having
been advised of the applicant’s intention to make this applica-
tion, and because the organisation, with as much authority as
it could, given the current inability to hold General Commit-
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tee meetings, speaking through its General President, consented
to the orders sought to be made, I directed that the hearing and
determination of the application proper take place immedi-
ately after the directions hearing and on the same day.

The facts, put briefly, are as follows. It has been impossible
to hold a General Committee meeting since 30 March 1998
for the same reasons, generally speaking, as it was impossible
to hold General Committee meetings with any regularity on a
number of occasions in the past, namely because of resigna-
tions by members of the General Committee, the inability of
members of the General Committee to leave work to attend
such General Committee meetings, and the inability to attract
persons to the General Committee to replace those who have
resigned.

As a result, because the General Committee is such an im-
portant governing instrument of the respondent organisation,
it is impossible to make decisions which ought to be made for
the running of the respondent organisation, and the respond-
ent organisation is not functioning.

There are now eight members remaining on the General
Committee out of twelve. Eight members do not constitute a
quorum in any event. Thus, it is impossible to hold a meeting
because a quorum consists of nine members. The prospect of
electing further members is, for the reasons which I have ob-
served above, remote.

The application was that I make an order permitting six
members to constitute a quorum until the 31 August 1998 so
that the business of the respondent organisation can once again
be effectively transacted.

In my opinion, it is in the interests of the applicant, in the
interests of the organisation, and the interests of its members
that I do so. I am satisfied that equity, good conscience and the
substantial merits of the case require I should do so.

Broadly speaking, the reasons which I expressed in the three
previous applications where I made similar orders apply in
this case, too.

I, therefore, ordered that until 31 August 1998 or further
order, that at all meetings of the General Committee of the
respondent organisation, the presence of not less than six mem-
bers of the General Committee shall constitute a quorum.

APPEARANCES: Mr P W Veenstra on his own behalf as
applicant.

Mr D K Hathaway on behalf of the respondent organisation.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Peter Wallis Veenstra
(Applicant)

and

The West Australian Locomotive Engine Drivers’,
Firemen’s and Cleaners’ Union of Workers

(Respondent)
No 818 of 1998.

BEFORE HIS HONOUR THE PRESIDENT
P J SHARKEY.

22 May 1998.
Order.

THIS matter having come on for a directions and interim or-
ders hearing before me on the 22nd day of May 1998, and
having heard Mr P W Veenstra on his own behalf as applicant
and Mr D K Hathaway on behalf of the respondent organisa-
tion, and I having directed that application No 818 of 1998
now be heard and determined forthwith, and the parties herein
having consented to waive the requirements of s.35 of the In-
dustrial Relations Act 1979 (as amended), and I having
determined that my reasons for decision will issue at a future
date, it is this day, the 22nd day of May 1998, ordered and
directed that until the 31st day of August 1998 or further

order, at all meetings of the General Committee of the respond-
ent organisation the presence of not less than six members of
the General Committee shall constitute a quorum.

(Sgd.) P. J. SHARKEY,
[L.S.] President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Registrar
(Applicant)

and

The Communications, Electrical, Electronic, Energy,
Information, Postal, Plumbing and Allied Workers Union of
Australia, Engineering and Electrical Division WA Branch.

(Respondent)
No 2194 of 1997.

BEFORE HIS HONOUR THE PRESIDENT
P J SHARKEY.

29 May 1998.
Reasons for Decision.

INTRODUCTION
THE PRESIDENT: This is an application by the Registrar
made under s.97Q of the Industrial Relations Act 1979 (as
amended)(hereinafter called “the Act”) and because, presum-
ably in his opinion, there is a rule of the respondent organisation
contrary to or inconsistent with s.97P of the Act.

The application is not submitted to be invalidly brought un-
der s.97Q of the Act and there is nothing, on the face of it, to
indicate that it was.

It is necessary to deal with the grounds of the application,
the respondent organisation’s rules and the relevant statutory
provisions in some detail.

GROUNDS
The grounds on which the application is made are as fol-

lows—
“Rule 15.2.7.2 of the rules of the Communications, Elec-
trical, Electronic, Energy, Information, Postal, Plumbing
and Allied Workers Union of Australia, Engineering And
Electrical Division, WA Branch is contrary to or incon-
sistent with Section 97P4(sic) of the Industrial Relations
Act 1979, in that—

Rule 15.2.7.2 when read with rule 15.2.7.1 empow-
ers the Union to pay moneys into a special fund which
is established for a political campaign from the gen-
eral fund, when authorised to do so by State
Conference or State Council.
The term “general fund”, having regard to rule
15.2.7.1 and to the whole of Rule 15 appears to be a
reference to the funds referred to in Clause 15.2.1,
which include membership contributions.
Whereas Section 97P(4) provides that—An organi-
zation shall not credit any moneys to a political fund
other than moneys referred to in subsection (2) or
(3) and, in particular, shall not credit any moneys
from a members subscriptions to a political fund.”

No answer was filed, notwithstanding a direction to that ef-
fect. However, the application was opposed.

STATUTORY PROVISIONS
Since Part VI C of the Act is attacked by the respondent

organisation, it is necessary to reproduce the most material
parts of the same hereunder. I propose to refer to the effect of
all of the provisions of Part VI C later in these reasons.

“PART VI C — POLITICAL EXPENDITURE BY
ORGANIZATIONS

Interpretation
97N. (1) In this Part —

“election candidate” means a candidate in a parliamen-
tary election;
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“parliamentary election” means the election of a member
or members of the parliament of the State, the Common-
wealth, another State or a Territory;
“political expenditure” has the meaning given by subsec-
tion (2),
“political fund”, in relation to an organization, means a
fund maintained by the organization under section 97P(1);
“political party” means a body corporate or other body or
organization having as one of its objects or activities the
promotion of the election of election candidates endorsed
by it.

(2) Political expenditure is—
(a) making a payment to a political party (whether by

way of a membership subscription or affiliation fee
or in any other manner);

(b) making a payment to an election candidate or a group
of election candidates;

(c) paying expenses directly or indirectly incurred by a
political party;

(d) paying expenses directly or indirectly incurred in
connection with a parliamentary election by an elec-
tion candidate or a group of election candidates; or

(e) making a payment to a person on the understanding
that that person or another person will directly or
indirectly apply the whole or a part of the payment
in a way mentioned in paragraph (a), (b), (c) or (d).

Payments
97O. For the purposes of this Part any payment made from a

fund or account jointly owned, managed or controlled by an
organization and another body shall be regarded as having been
made by the organization.

Political donations by organizations
97P.  (1) An organization shall, if necessary for the purposes

of this section, maintain a separate fund as a political fund.
(2) If an organization receives an amount from any of its

members to be applied by way of political expenditure the
organization shall credit the amount to a political fund.

(3) If an organization receives any interest or other amount
earned or derived from the investment of moneys standing to
the credit of a political fund, the organization shall credit the
interest or other amount to that political fund.

(4) An organization shall not credit any moneys to a politi-
cal fund other than moneys referred to in subsection (2) or (3)
and, in particular, shall not credit any moneys from a mem-
ber’s subscriptions to a political fund.

(5) An organization shall not make any payment by way of
political expenditure except from moneys already standing to
the credit of a political fund.

(6) If—
(a) an organization receives an amount from any of its

members to be applied for political expenditure; and
(b) that amount is received subject to a direction from

the member as to the political party or parties, or
election candidate or election candidates, to or in
respect of which or whom the organization may pay
or apply the amount,

the organization shall not make any payment from moneys in
a political fund derived from that amount if the payment would
be contrary to that direction.

Rules are not to conflict with section 97P
97Q. Within 12 months of the coming into operation of sec-

tion 15 of the Labour Relations Legislation Amendment Act
1997 the Registrar shall review the rules of each organization
and shall, by application pursuant to this section, bring before
the President the rules of any organization if, in the opinion of
the Registrar, any of those rules is contrary to or inconsistent
with section 97P.

BACKGROUND
The applicant is the Registrar of this Commission, and is

enjoined by s.97Q of the Act to, within twelve months of the
coming into operation of s.15 of the Labour Relations Legis-
lation Amendment Act 1997, review the rules of each
organisation and, by application pursuant to the section, bring

before the President the rules of any organisation if, in his
opinion, any of these rules is contrary to or inconsistent with
s.97P of the Act.

Since this application is brought within twelve months of
that Act coming into operation, it is safe to infer that a review
by the Registrar took place, and took place within the twelve
month period.

The respondent is an organisation registered under the Act
and, therefore, an “organisation” as that is defined in s.7 of the
Act.

It was not in issue that the Registrar had formed the requi-
site opinion, nor was the opinion challenged, except by the
submissions as to the status of Part VI C of the Act.

MATTERS OF FACT
The only evidence adduced from a witness was that adduced

from Mr William Ernest Charles Game (the secretary of the
respondent organisation), both viva voce and by affidavit sworn
on 2 April 1998 and filed herein (exhibit 2).

The percentage of income last financial year derived from
the members’ subscriptions was a percentage “in the high nine-
ties”. In the past, in Mr Game’s memory, which goes back
over at least fifteen years, no separate fund was established by
the respondent organisation, under Rule 15.2.7.1, for suste-
nance of members involved in industrial disputes or for
particular industrial or political campaigns. The last levy of
members which he recalled occurred fifteen years ago.

The respondent organisation, under s.71 of the Act, has a
counterpart Federal body. (The name of the counterpart Fed-
eral body is the Western Australian Branch of the Electrical
Division of the CEPU.)

All of the subscriptions are paid to the State body and a
percentage is then sent to the Federal body in accordance with
Rule 15.2.1.1, with 87.5% of contributions or entrance fees
retained by the respondent organisation.

He also asserted that the respondent organisation, as an or-
ganisation, has a distinct and separate opinion with regards to
matters such as “the third wave industrial legislation reforms”,
which it is entitled to express during election campaigns.

Some monies are paid to the Trades and Labour Council of
Western Australia (hereinafter referred to as the “TLC”) for
special funds (see Transcript at page 42).

The respondent organisation is the only “branch of the un-
ion” not affiliated to a political party. The State and Federal
organisations are, in effect, the same under the respondent or-
ganisation’s rules, he said, because there is a s.71 Certificate,
which renders the Federal union the counterpart body of the
State union.

The State union (that is, the respondent organisation) could,
Mr Game said, be ordered to donate to a political party or to
affiliate to a political party by the Federal organisation.

Mr Game, in evidence, made a number of other points. The
respondent organisation uses a number of tactics or means to
further, to progress or protect the interests of its members, one
of which tactics is direct political action. He said that the leg-
islation limits the range of options available to the organisation
to represent the interests of its members, because it removes
effective access to the political arena.

Further, a member could exercise an absolute veto over the
conduct of the respondent organisation with regard to politi-
cal matters, and this hinders the respondent organisation in its
participation in the political process.

The union is affiliated to the TLC once those affiliation fees
have been paid.

The respondent organisation has, as Mr Game said, a corpo-
rate identity apart from its members (see s.60 of the Act).

Mr Game also said that the respondent organisation has its
own democratic structures which include the Executive Com-
mittee, State Council and Biennial Conference, and these
bodies can make decisions.

Mail outs to obtain decisions from members make it costly
and burdensome to obtain members’ consent to use monies
for “political expenditure”, in the event that any sort of fre-
quency is required.

Having observed Mr Game in the witness box, having read
his affidavit, and having considered his evidence, I accept his
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evidence, save and except where he reaches conclusions which
it is my duty to reach.

Interpreting the Rules and the Statute
It is necessary to interpret and construe the rules as one would

any legal document (see R v Aird; Ex parte AWU [1973] 129
CLR 654 (HC)).

I propose, therefore, to read the relevant statutory provisions
and the subject rules of the respondent organisation in the con-
text of the whole of the Act and the whole of the rules
respectively.

Further, I propose to interpret and construe both the relevant
sections of the Act, and the subject rules attributing to the lan-
guage of each, its ordinary and natural meaning. If to do so
leads to ambiguity and/or absurdity or renders the meaning of
a provision of the Act, or rule, inconsonant with the meaning
or purpose of the remainder of the Act or of the rules, respec-
tively, then I will take a different approach (see Cooper Brookes
(Wollongong) Pty Ltd v FCT (1981) 35 ALR 151 at 169-170
per Mason & Wilson JJ).

In relation to the rules, there is one significant difference
from the approach to interpreting and construing a statute; in
construing rules, there should, on the authority of R v Aird;
Ex parte AWU (HC) (op cit), be some generosity of approach.

Relevant Rules and their Effect
Rule 5 of the rules of the respondent organisation prescribe

that—
“The Union, unless otherwise provided in these Rules,
shall be governed and administered by—
5.1.1 State Conference.
5.1.2 State Council.
5.1.3 Executive Committee.”

State Conference and State Council are, therefore, two of
the governing bodies of the respondent organisation. (I will
turn to the effect of that rule in more detail later in these rea-
sons.)

Rule 15.2.1 prescribes that the respondent organisation’s
funds are to consist of—

“15.2.1.1 Eighty-seven and one-half (871/2) per centum
of the entrance fees and contributions paid by
the members of the Union. (The remaining
twelve and one-half [121/2] per centum of the
entrance fees and contributions paid by the
members of the Union shall be paid to the
CEPU Electrical Division Divisional council).

15.2.1.2 Levies raised by the Union.
15.2.1.3 Contributions, payments or receipts to the

Union from any other source.
15.2.1.4 Such other property or funds as are deemed to

be part of the Union fund.”

By Rule 15.2.7.1, the State Conference or State Council is
empowered to establish funds which are to be “in addition to
and distinct from” the general fund and the trust fund other-
wise prescribed by Rule 15.

Rule 15.2.7.1 specifically confers the power on the respond-
ent organisation “to establish funds for sustenance of members
involved in industrial disputes, or for particular industrial or
political campaigns.”

By Rule 15.2.7.1, the respondent organisation has the power
to establish a separate distinct fund to be used to pay for or for
contribution to the expense of political campaigns, by those
rules.

By Rule 15.2.7.2, monies paid into funds referred to in Rule
15.2.7.1 must not be paid from the union’s general fund into a
special fund, except by the specific decision of State Confer-
ence or Council.

It is noteworthy, too, that by Rule 15.2.7.2, monies raised
by special donation or by special fund raising projects may be
placed in a special fund.

It was submitted for the applicant that Rules 15.2.7.1 and
15.2.7.2, read together, empower the respondent organisation
to pay monies into a special fund established for a political
campaign from the general fund. It is quite clear that that is so.
It is also quite clear that the general fund is constituted, in
part, by members’ contributions (subscriptions).

The term “general fund”, having regard to Rule 15.2.1.1 and
all of Rule 15, refers to the funds of the respondent organisa-
tion, as prescribed in Rule 15.2.1. A fair reading of Rule 15.2
supports that view. In particular, the fund referred to in Rule
15.2.1 is clearly a general fund, because all of the special funds
are identified as such and apart from the fund constituted by
Rule 15.2.1.1.

The “general” fund includes eighty-seven and one-half per-
cent of the entrance fees and contributions paid by members.
The remaining twelve and one-half percent is required to be
paid to the Divisional Council of the respondent organisation’s
counterpart Federal body, the CEPU Electrical Division. That
was the evidence; and I accept it. Indeed, the rule requires it.

“Membership contributions”, as that phrase appears in the
rules, it would seem to me, can properly be read as “member-
ship subscriptions” for the purposes of s.97P(4) of the Act,
and read in the context of the whole of the rules. That view is
supported by the fact that “levies” which might be said to be
properly described as “membership contributions” are identi-
fied separately from “membership contributions” in Rule
15.2.7.1.

There is constituted currently by the rules a separate politi-
cal fund and there is no restriction of “political expenditure”
from the monies credited to that fund, nor the sources from
which that fund can be credited, including members’ subscrip-
tions. There is no restriction upon the use of monies or funds
for “political expenditure”, whether derived from the general
fund or from any other source. There is also no requirement
that monies given by a member with a direction as to the use
of those monies should be applied, as is required by Part VI C
of the Act. Further, there is no current requirement in the rules
which limits the ability of the appropriate governing bodies of
the respondent organisation to apply contributions by mem-
bers contrary to s.97P(5) of the Act.

The Act, of course, by s.97P(4), prevents the application of
members’ subscriptions by way of “political expenditure”.

I note that levies are separately referred to in Rule 15.2.7.1
as a source of monies for the general fund.

Although, Rule 15.2.7.2 authorises the transfer of funds to a
separate fund for a political campaign. The term “political cam-
paign” must have, in some cases, a similar connotation to
“political expenditure”, as that term is defined in s.97N(1) of
the Act. “Political campaign”, it seems to me, will not always
mean a campaign in support of a political party, candidate or
group of candidates. It was not submitted otherwise. It would
seem to me that a political campaign directed to something
other than support of a party or a candidate or candidates in an
election, would not come within the prescription of Part VI C
of the Act. However, the words “political campaign”, on a fair
reading, encompass what is defined in s.97N as “political ex-
penditure”.

On a fair reading, I am satisfied that the rules authorise what
is forbidden by s.97P(4) of the Act, namely the crediting of
monies from a member’s subscriptions to the political fund.

The question was whether the rule, as it stands, was disal-
lowable by the operation of Part VI C, s.97Q and s.66(2)(a)(i)
of the Act. I will comment on that submission later in these
reasons.

THE TERMS, OPERATION AND EFFECT OF PART VI C
OF THE ACT

I now turn to the terms, operation and effect of the statutory
provisions.

I have referred to the definition of “political expenditure”
contained in s.97N(1) and N(2) of the Act above. “Political
expenditure” is required to be regulated in the manner which
Part VI C prescribes.

I make in clear that Part VI C regulates the conduct of “or-
ganisations” as defined in the Act. That means organisations
of employers and employees. Part VI C does not confine itself
to organisations of employees.

What is regulated as “political expenditure” is (and I para-
phrase)—

1. (a) The making of a payment by an organisation to a
political party.

(b) Any kind of such payment, including a payment by
way of membership subscription or affiliation fee.
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(c) The making of a payment by an organisation to an
election candidate or a group of candidates.

(d) Paying the expenses incurred by a political party,
whether those are directly or indirectly incurred.
It is to be noted that that provision (s.97N(2) of the
Act) includes in the definition of “political expendi-
ture” the payment of the expenses of a political party
whether these are incurred in relation to a parliamen-
tary election or the support of that party’s candidates
in an election or not.

(e) Paying expenses which are directly or indirectly in-
curred in connection with a parliamentary election
by a candidate or group of candidates in that elec-
tion.
Thus, an independent candidate or group of candi-
dates, not belonging to a political party, can be the
subject of the definition of “political expenditure”
and the subsequent regulation prescribed by Part VI
C of the Act. The prescription is not confined to po-
litical parties or their endorsed candidates.

(f) Finally, a payment made to a person on the under-
standing that that person or another person will
directly or indirectly apply the whole or part of that
payment by way of “political expenditure”, as it is
defined in s.97N(2)(a) to (d) of the Act, and as I have
described it above, itself constitutes “political ex-
penditure”.

2. I observe that the question of whether these provisions,
insofar as they affect elections to the Commonwealth Parlia-
ment are invalid in the face of other sections of the Constitution
or of Commonwealth Statutes, was not at issue in these pro-
ceedings. That question still remains open.

3. There are some other observations which I wish to make
about the effect of Part VI C of the Act—

(a) An election candidate is obviously, as defined, a can-
didate in a parliamentary election.

(b) A parliamentary election is, as defined, the election
of a member of parliament of this State, of the Com-
monwealth, or of another State or Territory.

(c)  (i) A political party is a body corporate or an-
other body or organisation which has, as one
of its objects or activities, the promotion of
the election of election candidates in any Com-
monwealth, State or Territory parliamentary
election endorsed by it.

(ii) In other words, a body corporate or other body
is not a political party merely because it has
as one of its objects or activities the promo-
tion of candidates. The candidates must be
endorsed by it.

(d) An organisation of employers or employees must
maintain a political fund if it is to make “political
expenditure” as s.97N(2) of the Act defines it and as
I have described it above.

(e) It is noteworthy that “political expenditure”, as I find,
does not refer to expenditure or campaigns in sup-
port of a vote one way or another in any referendum,
State, Territorial or Commonwealth, and funds to be
applied for participation by the organisation in any
referendum campaign are not regulated by Part VI C
of the Act.

(f) Further, “political expenditure” is not covered by the
definition in s.97N of the Act if there is expenditure
by or on behalf of an organisation in opposition to a
political party, a candidate or group of candidates,
and such expenditure is not within the definition of
“political expenditure”, not connected to the finan-
cial support (I paraphrase) of any candidate, group
of candidates or a political party.

(g) “Political expenditure” is confined to the regulation
of payments to or on behalf of political parties, a
candidate or group of candidates in elections, in terms
of the definition in s.97N of the Act.

(h) (i) Under s.97O of the Act, any payment made
from a fund or account which is jointly owned,
managed or controlled by an organisation and

another body, shall be regarded as being made
by the organisation.

(ii) If the ratio in Williams and Others v Hursey
and Others 103 CLR 30, particularly at pages
56-70 per Fullagar J, with whom Dixon CJ
agreed, applied then the question of the valid-
ity of that provision would be of interest on
other grounds, insofar as any Federal organi-
sation was concerned. However, those grounds
were not argued in this case.

(j) An interesting point which arises is whether s.97N(2)
and s.97O of the Act, read together, require the pay-
ment from a fund and the administration of such a
fund to be in accordance with Part VI C, if such a
fund is jointly owned, etc., by an organisation and
another person, an individual person, not a body. I
would incline to the view that s.97O would not, there-
fore, apply to a fund jointly administered by an
organisation and an individual person.

3. The next important consideration is what an organisation
is required to do in relation to “political expenditure” by s.97P
of the Act. That is—

(a) An organisation is required to maintain a separate
fund as a political fund, if it is necessary to do so, for
the purposes of s.97P of the Act.

(b) An organisation is, of course, required to maintain a
separate fund as a political fund if it receives an
amount from any of its members which is to be ap-
plied by way of “political expenditure” (as defined)
and as I have described “political expenditure” above.

(c) That amount, and any such amount, is mandatorily
required to be credited to the separate political fund
by the organisation (see s.97P(2) of the Act).

(d) (i) Similarly, an organisation which receives in-
terest on any other amount earned from the
investment of monies standing to the credit of
the political fund, must credit such an amount
to the fund.

(ii) Monies received for “political expenditure”
and the interest or other income derived from
the investment are, therefore, to be quarantined
from the other funds of an organisation.

(e) Importantly, no other monies can be used to aug-
ment the fund, because an organisation is prohibited
specifically from crediting any monies to the fund
other than amounts received from members to be
applied (and thus, it is fair to say, identified by the
member) by way of “political expenditure” and the
interest and income derived therefrom on the invest-
ment of such monies (see s.97P(4) of the Act).

(f)  (i) Further, and most significantly, an organisa-
tion is specifically prohibited from crediting
any monies from a member’s subscriptions to
a political fund.

(ii) If the main source of income of an organisa-
tion is the members’ subscriptions, then they
cannot be used on behalf of the organisation
to financially support a political party, a can-
didate or group of candidates (whether
members of a political party or not) in a par-
liamentary election, and an organisation is
thereby inhibited in its ability to contribute to
a political party.

(g) No monies are permitted to be used by an organisa-
tion for “political expenditure” unless those monies
are already standing to the credit of the political fund.
Thus, the source of monies for “political expendi-
ture” is carefully restricted and, also, the monies
which are then available for “political expenditure”
are restricted.

(h) There is a further restriction upon the use of funds in
the political fund.
When an organisation which receives an amount from
any of its members to be applied for “political ex-
penditure”, which is also subject to a direction from
the member as to the political party or parties or
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election candidate or candidates in respect of which
or whom the monies are to be paid or applied, then
the organisation may pay no monies from the politi-
cal fund contrary to that direction.

(i) Donations, contributions and monies received from
any source other than designated political donations
from members (see s.97P of the Act and see Rules
15.2.1.3 and 15.2.1.4) cannot be credited to the fund.

4. Those provisions are then supportable and
implementable—

(a) By the duty of the Registrar to bring before the Presi-
dent the rules of any organisation if his opinion is
that they are contrary to or inconsistent with s.97P
of the Act (see s.97Q).

(b) By the duty of an auditor reporting under s.65 of the
Act, if able to do so, to express an opinion on whether
or not an organisation has failed to comply with s.97P
of the Act. The auditor is also required to report un-
der s.65 of the Act, if he/she finds that the accounting
records are not in a form that is conducive to identi-
fying a contravention or failure to comply.
Thus, there is a provision for ensuring that likely
contraventions are reported as to the nature of ac-
counting records (see s.97R of the Act).

(c) By provisions which prescribe penalties for offences
arising from breaches of Part VI C of the Act (see
s.97S), disqualification of officers of organisations
convicted of an offence (see s.97T) and the making
of orders for forfeiture to the Crown of payments
made contrary to s.97P or from monies credited con-
trary to s.97P (see s.97U).

FINDINGS AND OTHER MATTERS
I am satisfied that the rule, Rule 15.2.7.2, as it stands, is

contrary to or inconsistent with s.97P(4) of the Act, as alleged
in the application, or contrary to s.97P(4) (insofar as s.97P(4)
is valid) because it enables to be done what s.97P(4) forbids,
namely the crediting of members’ subscriptions to a political
fund.

However, the matter does not end there.
The respondent organisation raises two important issues

which derive from the Constitution of the Commonwealth of
Australia.

It was submitted that the statutory provisions were contrary
to or inconsistent with rights guaranteed by the Constitution
and were, to that extent, invalid or inoperative.

THE AUSTRALIAN CONSTITUTION
The case for the respondent organisation was that s.97P of

the Act in particular and Part VI C in general were inconsist-
ent with, contrary to or contravened implied rights contained
in the Australian Constitution (the Commonwealth of Aus-
tralia Constitution Act).

It was common ground (because I expressly raised the ques-
tion with Ms Smith (of Counsel) for the applicant and Mr
Young, the advocate for the respondent organisation) that,
whilst the Commission, constituted by the President, had no
jurisdiction to declare Part VI C void, I could make a finding,
as a matter of law, that it was valid or invalid, vis à vis the
Constitution, in these proceedings. In any event, the Full Bench
made a similar finding in Cain v Shuttleton 76 WAIG 4458
(FB), a matter which was subsequently determined upon ap-
peal by Their Honours of the Industrial Appeal Court (see
Shuttleton v Cain 77 WAIG 1073 (IAC)).

The Implied Right of Equality Under the Constitution
It was submitted, on behalf of the respondent organisation,

that there was an implied right of equality implied in the Con-
stitution, with which s.97P and Part VI C of the Act was
inconsistent or contravened.

I was referred by Counsel for the applicant and by the advo-
cate for the respondent organisation, to Leeth v The
Commonwealth of Australia [1992] 174 CLR 455 (HC) as
authority for the proposition that the Constitution of the Com-
monwealth of Australia contained an implied constitutional
right to equality before the law. That such a right existed was
accepted by Brennan, Deane, Toohey and Gaudron JJ (Mason
CJ, Dawson and McHugh JJ dissenting). Indeed, that implied

constitutional rights existed had already been decided in Na-
tionwide News Pty Limited v Wills [1992] 177 CLR 1 (HC).

Deane and Toohey JJ held that the Constitution had incor-
porated a number of fundamental constitutional doctrines, one
of which was the doctrine of legal equality. By the doctrine,
every person of whatever rank is subject to the ordinary law;
further, the doctrine recognises “the underlying or inherent
theoretical equality of all persons under the law” (see Leeth v
The Commonwealth of Australia (HC)(op cit) at page 485).

Their Honours went on to hold that, although the common
law could discriminate between individuals by different refer-
ences and distinctions (for example, infancy or incapacity), or
by reason of conduct proscribed by the common law, the doc-
trine of equality required that such discrimination be supported
on grounds which are reasonably capable of being seen as pro-
viding a rational and relevant basis for the discriminatory
treatment.

In Leeth v The Commonwealth of Australia (HC)(op cit) at
page 502, Gaudron J held that the concept of equal justice,
based on the separation of judicial power and equality before
the law, required that like persons in like circumstances be
treated in the same way. Brennan J (as he then was) held, at
page 475 that—

“It would be offensive to the constitutional unity of the
Australian people “in one indissoluble Federal Common-
wealth”, recited in the first preamble to the
Commonwealth of Australia Act 1900, to expose offend-
ers against the same law of the Commonwealth to different
maximum penalties, dependant on the locality of the court
by which the offender is convicted and sentenced.”

His Honour recognised that there was a reasonable justifi-
cation for the different treatment in that case. The minority at
page 467 did, as Ms Smith submitted, say that there was “no
general requirement contained in the Constitution that Com-
monwealth laws should have a uniform operation throughout
the Commonwealth”.

The doctrine was also considered by the High Court in Kruger
v The Commonwealth (1997) 71 ALJR 991 (HC).

Brennan CJ held, in that case, that nothing in the text or
structure of the Constitution so restricted the power conferred
by s.122 of the Constitution so as to require substantial equal-
ity of treatment within a Territory. Dawson J and McHugh J
did reject the notion that there is a doctrine of implied consti-
tutional equality before the law. Toohey J affirmed what Deane
J and he said in Leeth v The Commonwealth of Australia
(HC)(op cit), but he said any doctrine of equality should be
recognised, with reference, too, to the reasons for judgment of
Brennan J and Gaudron J.

His Honour, Toohey J, in Kruger v The Commonwealth
(HC)(op cit) at page 1030, quoted what Deane J and he said in
Leeth v The Commonwealth of Australia (HC) (op cit) as fol-
lows—

“The doctrine of legal equality is not infringed by a law
which discriminates between people on grounds which
are reasonably capable of being seen as providing a ra-
tional and relevant basis for the discriminatory treatment.
In one sense, almost all laws discriminate against some
people since almost all laws operate to punish, penalise
or advantage some, but not all, persons by reference to
whether their commands are breached or observed. While
such laws discriminate against those whom they punish
or penalise or do not advantage, they do not infringe the
doctrine of the equality of all persons under the law and
before the courts. To the contrary, they assume that un-
derlying legal equality in that they discriminate by
reference to relevant differences. Again, laws which dis-
tinguish between the different needs or responsibilities
of different people or different localities may necessarily
be directed to some, but not all, of the people of the Com-
monwealth.”

I refer to what Brennan J said, which I have quoted above,
and what Gaudron J said in Leeth v The Commonwealth of
Australia (HC)(op cit) at page 502—

“It is an essential feature of judicial power that it should
be exercised in accordance with the judicial process...
All are equal before the law. And the concept of equal
justice—a concept which requires the like treatment of
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like persons in like circumstances, but also requires that
genuine differences be treated as such—is fundamental
to the judicial process.”

Gaudron J in Kruger v The Commonwealth (HC)(op cit) at
page 1040, said—

“In Leeth, I expressed the view, to which I still adhere,
that Ch III operates to preclude the conferral on courts of
discretionary powers which are conditioned in such a way
that they must be exercised in a discriminatory manner. If
that view is correct, there is a limited constitutional guar-
antee of equality before the courts, not an immunity from
discriminatory laws which, in essence, is what is involved
in the argument that there is an implied constitutional
guarantee of equality.
Several provisions of the Constitution are expressly con-
cerned to prevent discrimination: the power to legislate
with respect to taxation is subject to the requirement that
laws on that topic “not... discriminate between States or
parts of States”, the power to legislate with respect to
bounties is subject to the requirement that they “be uni-
form throughout the Commonwealth”, customs duties are
to be uniform; trade, commerce and intercourse among
the States are to be absolutely free, by which is meant
free from “discriminatory burdens of a protectionist kind”.
And by s.117, “(a) subject of the Queen, resident in any
State, shall not be subject in any other State to any dis-
ability or discrimination which would not be equally
applicable to him if he were a subject of the Queen resi-
dent in such other State”.”

Gummow J, in Kruger v The Commonwealth (HC)(op cit),
at page 1064, held that the reasons for judgment in Leeth v
The Commonwealth of Australia (HC) (op cit) were incon-
sistent with any general doctrine of legal equality.

It was submitted on behalf of the applicant that it was not
probable that the right of equality operated at State level.

It was further submitted that the doctrine can be confined
only to an exercise of judicial power before Courts involving
discretionary powers.

For the respondent organisation, it was submitted that there
was an implied constitutional right to equality before the law.
It was then submitted that the provisions of Part VI C of the
Act do not treat the respondent organisation in a like manner
to other organisations registered under the Act, nor in com-
parison to other organisations under “similar legislative
disclosure provisions”.

Further, it was submitted that the legislation seeks to dis-
criminate against organisations of employees, “trade unions”,
by creating oppressive administrative barriers for the expendi-
ture of monies on political matters.

This alleged discrimination, as I understood the submission,
was not supported on grounds which are reasonably capable
of being seen as providing a rational and relevant basis for the
“discriminatory treatment”.

As a matter of the correct reading of Part VI C of the Act,
there is no foundation for a submission that the respondent
organisation is being discriminated against, if it is being dis-
criminated against because it is a “union”, that is, an
organisation of employees registered under the Act. I have al-
ready observed that Part VI C applies to all organisations
registered under the Act, whether they are organisations of
employers or employees. It has not been submitted to me that
all such organisations are being “discriminated” against by
the legislation. However, there are other obstacles.

It is not at all clear, on the authorities, that the implied
right of equality before the law extends to legislation en-
acted within states. It is not clear, either, how much the
equality is limited in application to the concept of equal
justice before the courts and how much wider than that it
is, given the dicta of all of Their Honours in Kruger v The
Commonwealth (HC) (op cit).

I have, in any event, some difficulty in saying that the im-
plied right of equality (given the different approaches by the
Justices) extends beyond the expressed equality of persons
before the law in the courts; and to a statute enacted by a State
parliament which makes particular prescription for a class of
persons, in this case, legal persons being industrial organisa-
tions.

I have difficulty with Ms Smith’s submission that the im-
plied right refers only to courts exercising discretionary
judgment. I do not read such a restriction upon the implied
right. However, I am not persuaded that the implied right is
not confined to the exercise of judicial power.

Moreover, I am not persuaded, as a matter of legal principle,
that where a State parliament legislates, as it has here, for cer-
tain organisations (subject to such legislation otherwise being
within power, and not otherwise exceptionable in terms of the
Australian Constitution) that there is an implied right of equality
before the law of such unequivocal manifestation as to permit
me to say that Part VI C of the Act, or any part thereof, is
invalid because it is inconsistent with or contrary to such a
right.

At least, if that is the case, then I am not persuaded on this
occasion.

THE IMPLIED RIGHT OF FREEDOM OF
COMMUNICATION

The High Court has decided, in a number of cases, that the
Constitution of the Commonwealth of Australia protects the
freedom of the people of the Commonwealth (the members of
the Australian community) to communicate with each other
concerning those political and government matters that are
relevant to the system of representative and responsible gov-
ernment, provided for by the Constitution.

By necessary implication, from s.7, s.24 and s.64 and sup-
porting sections, the Constitution strikes down laws burdening
freedom of communication on these matters (see Levy v State
of Victoria and Others (1997) 146 ALR 248 at 273—274 (HC)
per McHugh J).

In Lange v Australian Broadcasting Corporation (1997) 145
ALR 96 at 104 (HC), Their Honours, in the most authoritative
reasons for judgment of the Full Bench of the High Court, and
unanimously, expressed in a joint judgment what constitutes
the implied freedom of communication. In particular, Their
Honours said—

“Sections 7 and 24 of the Constitution, read in context,
require the members of the Senate and the House of Rep-
resentatives to be directly chosen at periodic elections by
the people of the States and of the Commonwealth re-
spectively. This requirement embraces all that is necessary
to effectuate the free election of representatives at peri-
odic elections. What is involved in the people directly
choosing their representatives at periodic elections, how-
ever, can be understood only by reference to the system
of representative and responsible government to which
ss 7 and 24 and other sections of the Constitution give
effect.
That the Constitution intended to provide for the institu-
tions of representative and responsible government is
made clear both by the Convention Debates and by the
terms of the Constitution itself. Thus, at the Second Aus-
tralasian Convention held in Adelaide in 1897, the
Convention, on the motion of Mr Edmund Barton, re-
solved that the purpose of the Constitution was “to enlarge
the powers of self-government of the people of Aus-
tralia”.”

Their Honours then quoted from Birch, “Representative and
Responsible Government” ((1964) at page 17).

“we need to add that the chamber must occupy a power-
ful position in the political system and that elections to it
must be free, with all that implies in the way of freedom
of speech and political organisation” (my underlining)
“Communications concerning political or government
matters between the electors and the elected representa-
tives, between the electors and the candidates for election
and between the electors themselves were central to the
system of representative government as it was understood
at federation.”

(See Lange v Australian Broadcasting Corporation (HC) (op
cit) at page 106.)

“While the system of representative government for which
the Constitution provides does not expressly mention free-
dom of communication, it can hardly be doubted, given
the history of representative government and the holding
of elections under that system in Australia prior to
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federation, that the elections for which the Constitution
provides were intended to be free elections in the sense
explained by Birch. Furthermore, because the choice given
by ss.7 and 24 must be a true choice with “an opportunity
to gain an appreciation of the available alternatives” (my
underlining) as Dawson J pointed out in Australian Capi-
tal Television Pty Ltd v The Commonwealth of Australia,
legislative power cannot support an absolute denial of
access by the people to relevant information about the
functioning of government in Australia and about the
policies of political parties and candidates for election.”

(See Lange v Australian Broadcasting Corporation (HC) (op
cit) at page 106.)

There was further consideration of the implied right in Levy
v State of Victoria and Others (HC)(op cit), and, in that case,
Lange v Australian Broadcasting Corporation (HC)(op cit) was
applied. (Levy v State of Victoria and Others (HC)(op cit)
was concerned with the validity of regulations made by the
State of Victoria under the Wildlife Act 1975 (Vic) and the
Conservation, Forests and Lands Act 1987 (Vic).) The regula-
tions were called the Wildlife (Game) (Hunting Season)
Regulations 1994 (Vic). Those dicta define the right in its con-
stitutional context.

The principles which apply are as follows—
1. S.7 and s.24 and the related sections of the Constitu-

tion necessarily protect that freedom of
communication between the people concerning po-
litical or government matters which enables the
people to exercise a free and informed choice as elec-
tors (see Lange v Australian Broadcasting
Corporation (HC)(op cit) at pages 106-107).

2.  (a) Those sections do not confer personal rights
on individuals (see Lange v Australian Broad-
casting Corporation (HC)(op cit) at page 107).

(b) The sections preclude the curtailment of the
protected freedom by the exercise of legisla-
tive or executive power (see Lange v
Australian Broadcasting Corporation (HC) (op
cit) at page 107).

(c) “They (the sections) are a limitation or con-
finement of laws and powers [which] give rise
to a pro tanto immunity on the part of the citi-
zen from being adversely affected by those
laws or by the exercise of those powers rather
than to a ‘right’ in the strict sense.” (See per
Deane J in Theophanous v The Herald and
Weekly Times Limited and Another (1994) 182
CLR 104 at 168.) (See also Lange v Austral-
ian Broadcasting Corporation (HC) (op cit).)

3. “The implication is negative in nature: it invalidates
laws and consequently creates an area of immunity
from legal control, particularly from legislative con-
trol.” (my underlining) (See Cunliffe v
Commonwealth [1994] 182 CLR 272 at 326 (HC)
per Brennan J cited in Lange v Australian Broad-
casting Corporation (HC) (op cit).)

4. If the freedom is to effectively serve the purpose of
s.7 and s.24 of the Constitution and related sections,
it cannot be confined to the election period. Most of
the matters necessary to enable “the people” to make
an informed choice will occur during the period be-
tween the holding of one and the calling of the next
election. If the freedom to receive and disseminate
information were confined to election periods, the
electors would be deprived of the greater part of the
information necessary to make an effective choice at
the election (see Lange v Australian Broadcasting
Corporation (HC)(op cit)).

5.  (a) Freedom of communication on a matter of
government or politics is an indispensable in-
cident of the system of representative
government created by the Constitution.

(b) The freedom of communication which the Con-
stitution protects is not absolute. It is limited to
what is necessary for the effective operation of
that system of representative and responsible
government provided for by the Constitution.

(c) The freedom of communication required by
s.7 and s.24 of the Constitution and reinforced
by the sections concerning responsible gov-
ernment (and the amendment of the
Constitution) operates as a restriction on leg-
islative power. (See Lange v Australian
Broadcasting Corporation (HC)(op cit) at
pages 107-108.)

6. Actions as well as words are protected by the free-
dom to discuss government or politics, which was
derived from the Commonwealth Constitution. (See
Levy v State of Victoria and Others (HC) (op cit) at
page 251 per Brennan CJ.)

7. The implication of freedom of communication con-
tained in the Constitution extends to all political
matters, including matters relating to other levels of
government within the national system which exists
in the Constitution (see Australian Capital Televi-
sion Pty Ltd v The Commonwealth of Australia 177
CLR 106 (HC) per Deane, Toohey and Gaudron JJ
and see also Levy v State of Victoria and Others
(HC)(op cit)).

8. However, the freedom will not invalidate a law en-
acted to satisfy some other legitimate end if the law
satisfies two conditions—

(a) The first requirement is that the object of the
law is compatible with the maintenance of the
constitutionally prescribed system of repre-
sentative and responsible government and the
referendum process.

(b) The second is that the law is reasonably ap-
propriate and adapted to achieving that
legitimate object or end (see Lange v Austral-
ian Broadcasting Corporation (HC) (op cit) at
page 108).

THE TEST
9. When a law of a State or Federal Parliament or a

Territory legislature is alleged to infringe the require-
ment of freedom of communication imposed by s.7,
s.24, s.64 or s.128 of the Constitution, two questions
must be answered before the validity of the law can
be determined (see Lange v Australian Broadcasting
Corporation(HC)(op cit) at page 108).

(a) First, does the law effectively burden freedom
of communication about government or po-
litical matters, either in its terms, operation or
effect?

(b) Secondly, if the law effectively burdens that
freedom, is the law reasonably appropriate and
adapted to serve a legitimate end, the fulfil-
ment of which is compatible with the
maintenance of the constitutionally prescribed
system of representative and responsible gov-
ernment (and referenda), (i.e.) “the system of
government prescribed by the Constitution”.

If the first question is answered “yes” and the sec-
ond is answered “no”, the law is invalid (see Lange
v Australian Broadcasting Corporation (HC) (op cit)
at page 108).

10. For example, in Australian Capital Television Pty
Ltd v The Commonwealth of Australia (HC)(op cit),
a majority of the High Court held that a law seri-
ously impeding discussion during the course of a
Federal election was invalid because there were other
less drastic means by which the objectives of the law
could be achieved.

11. The freedom is a freedom from laws which would
burden constitutionally protected communications or
the opportunity to make or send them (see Levy v
State of Victoria and Others (HC)(op cit) at page 275
per McHugh J). Thus, the opportunity to make or
send communications is protected by the freedom.

12. Furthermore, the choice given by s.7 and s.24 of the
Constitution must be a true choice “with an opportu-
nity to gain an appreciation of the available
alternatives”, legislative power cannot support an
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absolute denial of access by the people to relevant
information about the functioning of government in
Australia and about the policies of political parties
and candidates for election (see Lange v Australian
Broadcasting Corporation (HC) (op cit) at page 106).

13. I re-emphasise the nature of the freedom which is
the preclusion of the curtailment of the protected free-
dom by the exercise of legislative or executive power
(see Lange v Australian Broadcasting Corporation
(HC) (op cit) at page 106).

14. The content of the freedom of political discussion
has been described as follows in Theophanous v The
Herald and Weekly Times Limited and Another (HC)
(op cit) at page 124 per Mason CJ, Toohey and
Gaudron JJ—

“For present purposes, it is sufficient to say
that “political discussion” includes discussion
of the conduct, policies or fitness for office of
government, political parties, public bodies,
public officers and those seeking public of-
fice. The concept also includes discussion of
the political views and public conduct of per-
sons who are engaged in activities that become
the subject of political debate, e.g., trade un-
ion leaders, Aboriginal political leaders,
political and economic commentators.”

There has been no retreat from that wide definition
of “political discussion” in subsequent cases. That
wide definition is consistent with the requirement
that the circumstances of the elections being such as
to enable the people to “make a free and informed
choice”(my underlining).

PART VI C OF THE ACT AND THE IMPLIED RIGHT
The legitimate end and/or aim of Part VI C of the Act was

said to be that organisations should be accountable to their
members in the making of political donations, and that mem-
bers should have a say in the use to which their political
donations and levies are put.

Because organisations are the only bodies which can repre-
sent the interests of employees (and I would add employers)
under the Act, their ability to fund political donations must be
properly regulated.

Ms Smith submitted that s.97P of the Act and the whole of
Part VI C were reasonably appropriate and adaptable to serv-
ing a legitimate end that is compatible with the notion of
representative government and adopted to furthering or en-
hancing the democratic process and/or the aim pursued in Part
VI C of the Act.

Those aims were submitted, on behalf of the applicant, to be
as follows—

(a) Organisations should be accountable to their mem-
bers in the making of political donations and
members should have a say in the use to which their
political levies and donations are put.

(b) Organisations registered under the Act are the only
bodies that can represent the interests of employees
under the Act, and their ability to fund political do-
nations from members’ donations and levies may be
properly regulated.

(c) Pursuant to s.53 of the Act, the qualifications for and
the basis for registration of an organisation of em-
ployees is to protect or further the interests of
employees. The interests of the employees is in their
employment relationships.

(d) Accordingly, a law which prohibits making political
donations from members’ subscriptions and regulates
payment from other funds of an organisation is rea-
sonably appropriate to serving a legitimate end, as
membership subscriptions should only be used for
that end.

(e) Further, it is a legitimate end that any levies imposed
by an organisation for use as political donations
should be raised in a way that the purpose of the
levy is known to its members.

(Insofar as the Second Reading Speech is concerned, and
insofar as it is either necessary or permissible to go to it (see

Hansard 20 March 1997 at page 728), it adds little to those
aims which, I understood, it was submitted, I should extract
and could extract from a fair reading of Part VI C of the Act.)

It was the case for the respondent organisation that the law
effectively burdens the respondent organisation’s freedom of
political expression by imposing onerous and unnecessary pro-
cedural and administrative requirements upon the respondent
organisation, in that—

(a) The legislation effectively imposes a straitjacket upon
financial expenditure by the union for political pur-
poses.

(b) This process imposes unnecessary administrative
costs upon the union.

(c) This process imposes unnecessary procedural re-
quirements in addition to the current democratic
control exercised by the members of the “Union”.

(d) The respondent organisation is a separate entity from
its members and subject to the relevant democratic
control exercised by its members and entitled to free-
dom of political communication in its distinct right.

(e) The proposed changes limit the range of options
available to the respondent organisation in resolving
or articulating political and/or industrial matters.

(f) The respondent organisation is liable to the recovery
of money for the actions of a third party, over whom
the respondent organisation has no control.

(g) The respondent organisation is liable to penalty for
the actions of a third party over whom the respond-
ent organisation has no control.

(h) The practical compliance with the requirements and
implementation of Part VI C of the Act is very time
consuming.

(i) The practical compliance with the requirements of
and implementation of Part VI C of the Act is finan-
cially expensive.

(j) The respondent organisation has neither effective nor
practical means of guaranteeing a response (either
positive or negative) from a member or members.

(k) The respondent organisation needs to make a case
by case decision regarding donations and Part VI C
of the Act imposes unreasonable, unnecessary and
financially burdensome obligations upon the union.

THE OBJECTS AND THE RELEVANT RULES
Since some emphasis was laid on existing democratic con-

trols within the respondent organisation’s rules, in submissions
on behalf of the respondent organisation, I now turn to the
relevant parts of those rules and to some statutory provisions.

The objects of the respondent organisation are to protect and
further the interests of members by lawful means. That is the
general expression. The respondent organisation has a duty
under its rules to uphold the rights of the organisation of la-
bour and to improve, protect and foster the best interests of its
members (see Rule 3).

There are a number of other objects directed to the advance-
ment and protection of its members industrially. Rule 3.9
requires the respondent organisation to represent the members
before industrial tribunals and in negotiations with employ-
ers, governments and wherever else that the interests of the
respondent organisation and its members may be involved.

Another object is to affiliate with and pay affiliation fees to
any other organisation or political party having objects simi-
lar, in whole or in part, to the objects of the respondent
organisation.

Another object is to assist other unions, Peak Union Councils
or other bodies having for their objects the betterment of the
incomes/conditions of wage and salary earners (see Rule 3.13).

Members who join are, of course, bound by the rules under
s.61 of the Act.

The respondent organisation is managed by State Confer-
ence, the policy making body of the respondent organisation
(see Rule 5.2), which is empowered to take all steps within
the State necessary to achieve any and all the objects of the
union (see Rule 5.2.1). (The State Conference is the supreme
governing body of the respondent organisation.)
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State Conference is empowered, too, to make all necessary
decisions to strengthen the union and advance the interests of
its members within the State.

State Council consists of delegates to State Conference to
be elected by their respective Regional Sub-Branches, mem-
bers of State Council and any full time officer or employee
who is a member (see Rule 5.2).

However, between State Conferences, State Council, con-
sisting of the State President, Secretary and a number of elected
State Councillors, have governing powers (see Rule 5.3).

The Executive Committee serves as an Executive body of
the State Council and consists of the President, Secretary and
one member elected from each of the sections represented on
State Council.

Under Rule 5.5, the members may control these governing
bodies by referenda. There are also requirements for the hold-
ing of General Meetings or Special Meetings of the
membership (see Rule 7).

As I have observed, the funds of the respondent organisa-
tion are required to be administered and managed in accordance
with the rules of the union. The general fund constituted by
Rule 15.2.1 consists of—

“15.2.1.1 Eighty-seven and one-half (871/2) per centum
of the entrance fees and contributions paid by
the members of the Union. (The remaining
twelve and one-half [121/2] per centum of the
entrance fees and contributions paid by the
members of the Union shall be paid to the
CEPU Electrical Division Divisional council).

15.2.1.2 Levies raised by the Union.
15.2.1.3 Contributions, payments or receipts to the

Union from any other source.
15.2.1.4 Such other property or funds as are deemed to

be part of the Union fund.”
Levies are conducted upon the resolution of State Confer-

ence or State Council only. It is noteworthy that levies are not
compulsory if made for any political purpose. In any event,
the amount leviable is not to exceed $2.00 per week per mem-
ber (i.e. $104.00 per member per year).

State Conference is required to be held each alternate year
at least, (see Rule 5.2.1.3) subject to other meetings being con-
vened by State Council.

State Council is required to meet bi-monthly (see Rule 5.3.2).
It is noteworthy that funds for political campaigns can be

established only by State Conference or State Council (see
Rule 15.2.7.1 and Rule 15.2.7.2). Rule 15.2 and 16 prescribe
in some detail, too, the administration and audit of funds.

There is existing within the respondent organisation control
vested in democratically elected officers and bodies of the
corporation, of the funds of the respondent organisation, their
banking, administration and expenditure.

I, therefore, find that the respondent organisation has obli-
gations to advance the interests of its members, as a matter of
evidence and under the rules and that includes the use of po-
litical means. Further, there is a strong existing apparatus for
the government of the respondent organisation, controlled by
mechanisms prescribed in the rules to effect “political expendi-
ture”, for which persons “in government” in the respondent
organisation can readily be called to account.

Control of Officers and Financial Administration under the Act
S.65 of the Act provides statutory requirements for financial

administration of funds and the duties of officers are prescribed
by the Act (see s.74-80). There are stringent requirements in
the Act for secret ballots and other essential apparatus of demo-
cratic control (see Part II Division 4).

The Act firmly regulates organisations and officers of those
organisations in relation to a number of matters including the
control of funds.

There is also the requirement that 12.5% of members’ sub-
scriptions be paid to the Federal counterpart union.

Further, monies are paid to the peak “union” or employee
organisation body, the TLC, some of which is paid for a politi-
cal campaign and over which such payments, in the hands of
the TLC, the respondent organisation, as I accept, has little or
no control.

It is quite clear that, before Part VI C of the Act came into
operation, the respondent organisation was able to financially
support or contribute to whatever political candidates or party
which it wished to do so, using any of its financial resources,
whether derived from members subscriptions, whether from
levies, or from contributions, payments or receipts from a
source other than levies or membership contributions (sub-
scriptions). Its rules still enable it to do so.

It could also derive those monies from such other property
or funds as were deemed part of the union fund. It is clear and
I am satisfied that the respondent organisation’s annual in-
come is derived almost entirely from membership
contributions, which are substantial.

It is also clear and I am satisfied that it has not been neces-
sary for 15 years to raise monies by levy for any purpose
including a political campaign.

THE EFFECT OF THE LEGISLATION (SUMMARISED)
I have considered in some detail the operation, terms and

effect of Part VI C of the Act above. However, before apply-
ing the test prescribed in Lange v Australian Broadcasting
Corporation (HC)(op cit), which I am bound to apply, it is
necessary to consider the effect of the relevant portion of the
legislation, namely Part VI C, in terms more directly applica-
ble to the determination of the application herein—

(a) The legislation does not inhibit or regulate the abil-
ity of the respondent organisation or any organisation
to use its funds including membership subscrip-
tions—

(i) In a referendum;
(ii) To oppose a political party, group of candi-

dates or a candidate for election (whether those
persons are members of a political party as
defined or are independents);

(b) The legislation does not regulate or inhibit a person
or organisation in or from supporting a political party,
candidate or group of candidates by the voluntary
labour of its members and/or officers.

(c) Part VI C of the Act regulates the affairs of all or-
ganisations, as defined, whether organisations of
employers or of employees, and that means the re-
spondent organisation in this case.

(d) Part VI C of the Act provides an apparatus for penal-
ising organisations which do not comply with its
provisions.

(e) Part VI C of the Act regulates the manner in which
members of an organisation and members of the re-
spondent organisation, through the organisation,
financially support a political party generally, or in
relation to any election to any existing parliament in
this country, and/or any election candidate or candi-
dates (even if they are independents).

(f) Part VI C of the Act regulates direct or indirect modes
of contribution to political parties during, before and
after elections.

(g) Any payment made by way of “political expendi-
ture” from a fund jointly controlled, managed or
controlled by an organisation and, in this case, the
respondent organisation, is regulated by the Part.
Accordingly, another body in that situation is bound
by the Part, but not an individual.

(h) The respondent organisation, and any organisation—
(i) Must maintain a separate fund as a political

fund (as its rules now stand, it is required to
do so).

(ii) Must credit an amount to be applied by way of
“political expenditure” (including in any elec-
toral campaign) and received from any of its
members to the political fund. That, of course,
will also involve the identification individually
of such a member as a contributor. That is not
the case under the rules as they stand.

(iii) The interest and other earnings from the fund
or the investment of monies in the fund must
remain credited to that fund. That is not the
case under the rules as they stand.
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(i) No monies may be credited to the political fund ex-
cept monies applied by a member specifically, i.e. a
specific identified political “donation” by a member
(or the “earnings” from monies in the fund).
No use can be made of members’ subscriptions, in
this case, as I find, almost entirely the annual in-
come of the respondent organisation. No monies can
be used from contributions, payments or receipts from
any outside source or from money derived from prop-
erty or other investments for “political expenditure”.
This is not presently prohibited under the rules.

(j)  (i) The only manner of replenishing the political
fund or injecting any substantial amount into
the political fund is by a non-compulsory vol-
untary levy or by individual voluntary or
solicited contributions.

(ii) I accept and find that levies are costly and cum-
bersome exercises; I make the same comment
about “mail-outs”.

(iii) Further, and alternatively, since levies are
not compulsory in political matters and are
limited as to the amount which can be con-
tributed or sought to be contributed, then I
infer, as a fair inference, that they are un-
reliable and that reliance on levies to enable
the respondent organisation to participate,
on behalf of its members, in political cam-
paigns or in electoral campaigns, would be
inhibited.

(iv) I also find that the members would be bur-
dened by a requirement for further
contributions to be made in order to enable
the respondent organisation to contribute to or
support a party, candidate or candidates, or act
in that regard to enable its members to partici-
pate in any electoral campaign. That is
because, if members’ subscriptions cannot be
used for “political expenditure”, and given that,
as I find, there were no levies necessary for
some years, an added financial burden will cast
on members by the use of levies and other
donations (if sought) to find “political expendi-
ture”. That burden does not exist under its
present rules.

(k) Of course, there is a provision that any amount re-
ceived from any of the respondent organisation’s
members to be applied for “political expenditure”
and subject to a direction as to the political party or
candidates must be expended, if it is expended, in
accordance with that direction. That is not a require-
ment of the rules at present.

(l) The options (i.e. sources available) for use for “po-
litical expenditure” are limited from their
pre-statutory situation or are trammelled. None of
these legislative requirements were legislative re-
quirements in the past, nor was it submitted that they
were requirements of the common law.

IS S.97P AND/OR PART VI C OF THE ACT INVALID?
It is to be borne in mind (on the authorities which I have

covered above) that freedom of communication on matters of
government and politics is an indispensable incident of the
system of representative government existing in the States,
Territories and in the Commonwealth of Australia.

The freedom of communication which is protected is that of
the people concerning political or government matters, and it
enables the people to exercise a free and informed choice as
electors and cast informed votes in an election.

The infringement of that protected freedom is precluded.
Elections are required to be free, with all that that implies in
the way of freedom of speech and political organisation (see
Lange v Australian Broadcasting Corporation (HC) (op cit) at
page 106).

Communication concerning political or government matters
between the electors and the candidates for election and be-
tween the electors themselves are central to the system of
representative government.

There is no doubt that Part VI C of the Act, concerning in-
dustrial organisations, is directed to regulating the ability of
members of any organisation (as defined) and, in this case,
this organisation, in its ability to influence an election result
by way of contributions to candidates or parties and, to that
extent, to freedom of political organisation, and the means
whereby communications concerning political or government
matters occur. I so find.

I say that because a major means of participating in an elec-
tion before the voting occurs and both before and during the
election campaign is by supporting a party, or a candidate or
candidates, financially. (The freedom relates to periods before
and after an election.) Another method of participating in any
such campaign is by actually or physically doing so in the
unpaid ways in which people do, as campaign workers, scruti-
neers, etc. I note that that latter mode of voluntary participation
by organisations in electoral campaigns, through its members,
is not sought to be regulated. However, paying a person to do
what a campaign worker might do, on behalf of a candidate or
a political party, is “political expenditure”, as defined. Provid-
ing the financial wherewithal for a party or candidate to employ
somebody is also “political expenditure”, as defined.

I now turn to apply the test prescribed in Lange v Australian
Broadcasting Corporation (HC) (op cit) and applied in Levy v
State of Victoria and Others (HC)(op cit). I should just repeat
that the regulation contained in Part VI C of the Act applies to a
period not confined to the election period because contributions
for “political expenditure” will not be confined to that period.

THE TEST
The First Question
The first question is whether the law effectively burdens the

freedom of communication in its terms, operations or effect?
First, as I have observed, the respondent organisation, by its

objects, is required to advance the welfare of its members.
That includes, as a matter of fact, as I have found, and obvi-
ously, advancing the members’ welfare, interests and
advancement by political means. That connotes, obviously,
communicating in and about political matters to the members,
to fellow citizens, to other organisations, to candidates, to po-
litical parties, supporting political parties and their candidates,
supporting independent candidates, and communicating
through other organisations and political parties, as well as
directly, etc.

Members no doubt join the organisation so that it will ad-
vance their interest. The rules which bind them contemplate
political affiliations and political contributions. Their subscrip-
tions exist to finance the organisation in advancing their
interests, and the organisation’s objects. The objects prescribe
political affiliation and the rules contemplate political cam-
paigns. “Political campaigns”, on a fair reading, would
encompass campaigns pertaining to elections, referenda and
other political matters.

There is a substantial democratic apparatus in the rules regu-
lating the government of the organisation and the collection,
administration and expenditure of its funds, as I have observed.

Put shortly, it is obvious that the rules contemplate the use
of funds for a number of purposes including supporting politi-
cal parties and candidates.

It would also be certain that the rules require, from time to
time, funds to be provided to oppose candidates or parties, etc.
It is not to be forgotten that participation in campaigns relat-
ing to referenda on a State or Federal basis are also part of the
democratic and political process.

The organisation is a vehicle and an apparatus for its mem-
bers. Freedom of communication about government or political
matters will, in the cases of most people and the organisations
(to which they belong and which they use as instruments of
such communication), depend on the availability of funds and/
or personnel. One important method of communication is to
communicate one’s views through political candidates or the
party whom one supports. The ability to do so and/or the op-
portunity to do so are indispensable incidents of the system of
representative government. The breadth of the term “political
communication” is defined in Theophanous v The Herald and
Weekly Times Limited and Another (HC) (op cit), to which I
have already referred, and it is appropriate to mention that
case again here.
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The more funds are available, the more readily they can be
controlled and applied in the political process by an organisa-
tion, the more effective is the freedom of communication to
which I have referred above, the more effective the participa-
tion in the freedom to elect candidates and a government.
Implicitly, that is recognised by the Act’s signal omission to
regulate the funds by an organisation which can be applied to
oppose the election of candidates or parties or to the support
of one case or another at a referendum.

It seems to me that the creation of a separate political fund,
into which are paid the monies contributed by members for
“political expenditure”, may not, in itself, be exceptionable.
Similarly, the requirement that monies paid by a member to a
political fund, with a direction as to the beneficiary of their
expenditure should be paid in accordance with that direction,
would seem to be not exceptionable under the test in Lange v
Australian Broadcasting Corporation (HC)(op cit). (At least
that was not established to me in this case.)

However, the creation of a political fund which is limited in
the sources upon which it can draw, which is fillable by poten-
tially limited and unpredictable means; including the
cumbersome and expensive method of voluntary levy, or the
uncertainty in result of individual donation or voluntary levy;
and which denies the organisation the use of funds which an
organisation (and this organisation) would normally use to
advance the members’ interests when it can still use those funds
to oppose candidates, a party in a political campaign, for a
non-election, non-party political campaign or in a referendum,
effectively burdens the freedom of communication about gov-
ernment and in elections. The creation of such a fund restricted
in sources inhibits, too, the opportunity to communicate and
the action which is part of that communication.

I would add that it is not only members’ subscriptions which
cannot be used, but monies received from other persons or
sources cannot be used for “political expenditure” by the mem-
bers. (Those monies would be normally available for such use
by the respondent organisation (or any organisation with simi-
lar rules).)

The legislation imposes extra administrative requirements
and expenses on the respondent organisation in acquiring funds
by levy. The legislation, in prohibiting the use of the main
source of income of the respondent organisation, for “political
expenditure” and in restricting the source of such expenditure
to what is a fund with limited and/or inferentially unreliable
sources of contribution, compared to the established evidence
of the amount of membership subscriptions received annu-
ally, has the effect, as I conclude, of burdening and/or inhibiting
the freedom of the respondent organisation to participate in
the political process.

Further, it is prohibited, or at least inhibited, from applying
those monies to political use, either directly or indirectly, by
the TLC or its Federal counterpart body, by the same legisla-
tive apparatus. Thus, as a State registered organisation, the
respondent organisation is deprived of the ability to apply
membership subscriptions through peak or Federal bodies.

The respondent organisation is further burdened because its
ability to draw on other sources of contribution or upon property
for “political expenditure” is forbidden. Further, unless it re-
duces its present rate of contributions, so as to take account of
the necessity to levy members to obtain monies for “political
expenditure”, and thereby reduces its income, the members of
the respondent organisation will be subjected to extra financial
burden by Part VI C of the Act to enable them, through their
organisation, to fund their participation in the political process.

Further, and alternatively, the burden, as I have described it
above, does not apply to referenda, to opposing candidates or
parties in elections or to organisations physically assisting
political parties or electoral campaigns for parties, or a candi-
date or group of candidates.

Restrictions are certainly placed upon the opportunity for
and the ability of the respondent organisation to exercise the
freedom to communicate, as it is defined above. The ability of
members, through the organisation, to express views in a free
election on the members behalf, and to advance their interests
as citizens in a free election is limited.

That freedom of participation is, in fact, exercised by
the organisation on behalf of the members, whose vehicle

and instrument it is. That freedom of communication may
be the right of the respondent organisation, as a legal per-
son, as was submitted. However, the organisation is more
to be regarded, as I have said, as an instrument whereby
its members can lawfully and effectively exercise their own
freedom to communicate. I should add that this organisa-
tion and other employer or employee organisations are not
the only bodies which are used to effect that purpose in
this country.

Such a limitation, as I find, would also effectively limit the
ability of the respondent organisation (or any organisation in
similar case) to properly advance the interests of its members
by communication in political matters. This limitation is sup-
ported by the prescription of a penalty and by other methods
of enforcement contained in Part VI C of the Act.

That is another inhibition or burden upon the freedom to
communicate about government or political matters in the
manner prescribed in Theophanous v The Herald and Weekly
Times Limited and Another (HC)(op cit), Lange v Australian
Broadcasting Corporation (HC)(op cit), Levy v State of Vic-
toria and Others (HC)(op cit) and the authorities cited in those
cases.

In limiting the contribution of monies to “political expendi-
ture” to monies from a political fund, the legislation burdens
the exercise of the freedom to communicate. I am not per-
suaded, however, that the requirement that a member’s donation
for an express political purpose should be placed in a separate
“political fund” and should be disbursed in accordance with
the member’s direction, is burdensome, although I would need
to be persuaded that members would make specified dona-
tions to organisations more than they would do privately as
part of their private business.

That restriction is very different from that which exists in
s.97P(4) of the Act, and which prevents an organisation, which
members have joined, from using the organisation’s own in-
come and property derived under its rules from use in the
interests of the organisation.

I am satisfied, for those reasons, that Part VI C and particu-
larly s.97P(4) of the Act effectively burden the implied
constitutional freedom of communication, actually or in the
sense of opportunity, and that the ability and the opportunity
to communicate by act or word before, during and/or after an
election campaign by the legislation is burdened (in the sense
of the freedom to do so).

I answer the question which is the first part of the test: “Yes”.

The Second Question
The next question is whether the law is reasonably appro-

priate and adapted to serve a legitimate end, the fulfilment of
which is compatible with the maintenance of the constitution-
ally prescribed system of representative government and the
procedure prescribed by s.128 for submitting a proposed
amendment of the Constitution to the informed decision of the
people.

I now turn to the submissions made on behalf of the appli-
cant that s.97P and the whole of Part VI C of the Act were
reasonably appropriate or adaptable to serving a legitimate end
compatible with the notion of representative government and
adopted to furthering or enhancing the democratic process and/
or the aim pursued in Part VI C.

It was submitted, as I have said above, that organisations
should be accountable to their members in the making of po-
litical donations and members should have a say in the use to
which their political donations and levies are put. That seems
to me to be undoubtedly a legitimate end to be sought to be
achieved.

However, there are a number of considerations.
1. In this case and in the case of other organisations regis-

tered under the Act (as I have outlined it above), the rules to
which the members subscribe when they become members
provide for political affiliation by the organisation for the crea-
tion of political campaign funds by duly elected and/or
constituted bodies under the rules, such as State Conference
and State Council, and by direction contained in the rules as to
the use of monies under the rules.

2. It is relevant to consider the objects of an organisation
and its duty to advance the interests of its members.
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3.  (a) It lies within the power of members in the govern-
ment of an organisation to alter the rules in various
ways to restrict political donations, should they wish
to.

(b) To seek the alteration of any rules to better effect
such a restriction or control.

(c) Further, the members can vote out of and into office,
officers of whose actions they disapprove.

(d) As to political levies, a member’s contribution is a
voluntary contribution and is only made if the mem-
ber wishes to make it, if the levy is for political
purposes.

4. Further, the actions of governing bodies of the organisa-
tion are subject to scrutiny by general meetings, special general
meetings and other methods of control by members such as
referenda (see Rule 7).

5. (a) Of course, too, under Rule 15, monies for “political
campaigns” are already required to be placed in a
separate fund and can only be so allocated by action
of State Conference or State Council, whose deci-
sions themselves are reviewable in the manner
referred to by me above.

(b) There is also the need to produce financial statements
and reports, monthly (see Rule 15.2.6.4 and Rule
15.2.8.1 and Rule 15.2.8.2) and otherwise. Rule 16
also provides for the proper auditing of the accounts.

(c) I have already referred to the statutory provisions
which also apply.

There is, therefore, in place a strong apparatus for regula-
tion and for accountability in matters of “political expenditure”
under the rules and under the Act. Elected officers, for exam-
ple, are bound to carry out the business of the organisation in
accordance with the Act and its rules (see s.61 of the Act).
External to the respondent organisation’s rules, a member can
bring his/her organisation to account under s.66 of the Act.

Certainly, therefore, there is a substantial and detailed statu-
tory and rules-created apparatus rendering the respondent
organisation accountable to its members for the making of
political donations. The members, through that, have substan-
tial say in the use to which levies are put and for which
subscriptions are used.

They even have a say over the use of monies paid by affili-
ation or, under the rules, to the TLC and the Federal
organisation, by virtue of the referendum, electoral and gen-
eral meeting mechanisms within the organisation. By those
mechanisms, they can query or disapprove of the way in which
monies are being applied. They can also refuse to re-elect of-
ficials who do not meet their expectations in relation to
decisions as to “political expenditure”.

However, there is currently no provision in the rules for
members who make a political donation and specify the re-
cipient so that they can formally ensure that the respondent
organisation uses that political donation for that purpose. Of
course, one inference might be that individual donations are
made direct by individuals apart from the respondent organi-
sation, as individuals and not as members of organisations,
and that these matters would not normally be the respondent
organisation’s concern, but there was no evidence of it, and I
make no judgment of it.

I turn, too, to the second point made by Ms Smith that or-
ganisations registered under the Act are the only organisations
which can represent employees and their ability to fund politi-
cal donations and levies should be properly regulated.

I would observe, as I have observed above, that organisa-
tions registered under the Act represent both employers and
employees. I also observe that there is a substantial amount of
relevant regulation of organisations under the Act apart from
Part VI C.

Further, I do not think that it follows, as a sequitur, that,
because an organisation represents employers or employees,
its ability to make political donations should, ipso facto, be
regulated; if that is so, it was certainly not established, in this
case.

Moreover, there is a difference between regulating by pre-
scribing for the creation of a political fund and the use of
members’ donations earmarked by them for a specific

political purpose, and prohibiting an organisation from being
used, or effectively used, as a legitimate vehicle by its mem-
bers in political campaigns and elections by preventing the
use of the funds subscribed by members who wish to be mem-
bers as their subscriptions; or any of the funds, save those
referred to in s.97N(2) and (3) of the Act. That is particularly
the case where the main source of income is derived from
members’ subscriptions, as it is with this organisation. S.97P(4)
of the Act, too, prevents an organisation, and this organisa-
tion, from using non-member donations, property or other
sources of funding. There is, therefore, a stringent and bur-
densome limit on the source of funds for “political expenditure”
drawable upon by this or any other organisation, as I have
already observed.

Further, there is a prohibition, as I have already observed,
on the use of members’ subscriptions thereby to further the
object of affiliation with the TLC and/or the counterpart Fed-
eral organisation. It is a fair inference that that burdens or
inhibits the respondent organisation and its members in par-
ticipating, through its Federal counterpart or the TLC, in wider
expression of opinion in election campaigns. In any event, the
interests of an employee or an employer in employment rela-
tionships is compatible with the need for political participation
and freedom of communication.

I read nothing in the implied freedom, as defined, to suggest
that a person’s ability to communicate in political matters pur-
suant to the implied right, should be inhibited, burdened or
limited merely because the person is an employer, an employee,
or, for example, belongs to a community body or does not
belong to a community body, etc. (See again the definition of
“political communication”, to which I have referred above.)

Further, the submission that it is a legitimate end that any
political levy should be raised in such a way as to enable the
purpose of the levy to be known to its members would seem to
me to be a proper one, but it is not what the legislation seems
to specifically require.

The legislation requires monies provided by members who
wish to apply it for “political expenditure” (that is, the finan-
cial support of political parties or electoral candidates) to be
placed by organisations in a separate fund which is also to
contain income derived from the monies credited to the fund,
and for amounts donated by members, by way of “political
donations” to an organisation, to be applied as they direct. The
legislation does not prevent a member providing monies with-
out limiting or specifying the precise political purpose for the
provision of those monies.

It is necessary to consider whether the legitimate aim of regu-
lating the process of “political expenditure” by organisations
under the Act is compatible with the constitutionally prescribed
system of representative and responsible government, and the
procedure prescribed by s.128 for submitting a proposed
amendment of the Constitution to the informed decision of the
people (see Lange v Australian Broadcasting Corporation (HC)
(op cit).

First, the legislation does not purport to regulate “political
expenditure” by organisations in referenda conducted within
the States or Territories or under the Commonwealth Consti-
tution.

The legislation purports to regulate “political expenditure”
in electoral campaigns outside the State and in other States
and Territories.

The legislation does not regulate “political expenditure” by
organisations in campaigns against candidates or parties, but
merely expenditure to support political parties or candidates
or a group of candidates.

The legislation regulates contributions for or on behalf of
independent election candidates, not merely for political par-
ties and their candidates.

The legislation provides a mechanism of accountability in
addition to an existing rule-based legislative control upon ex-
penditure by organisations, including “political expenditure”.
That control was already very strict.

The legislation does more than merely regulate.
The regulation limits, by reducing the financial resources

available, the ability of this organisation (and organisations in
similar case), as the voice of its members and/or as an effec-
tive vehicle for its members, to participate in the political
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process: that is, to participate in the system of representative
and responsible government preserved by the Constitution. That
is effected, as I have observed, by preventing outright the use
of membership subscriptions, the major source of income of
this respondent organisation, and by preventing the use of
funds, other than amounts contributed by members by levy or
otherwise, for political purposes.

The legislation effectively prevents the respondent organi-
sation, as an organisation, from functioning as an organisation
using the organisation’s funds. Its function, in terms of finan-
cial participation, is limited effectively to the extent of
individual funding from members obtained by a cumbersome
and potentially expensive voluntary process or by isolated in-
dividual donations. Further, the funds can only be raised by
single levies or single donations, a limiting method compared
to the use of the general fund. The requirement, in practical
terms, as I infer, that this organisation raise extra funds, which
they did not need to do before, by levy to participate in the
electoral campaigns (put briefly) is evidence of inappropriate-
ness in terms of the test.

For all of those reasons, the prescribed inability to apply
funds other than the funds contained in the political fund, de-
rived from the limited sources which, under the Act, would
provide monies for the political fund (compared to that which
might consequently otherwise be used by an organisation un-
der its rules), and the obvious potential for limitation of the
participation of members, through an organisation, in freedom
of political communication, is not reasonably appropriate and
adapted to serve a legitimate end, comparable with the main-
tenance of the constitutionally prescribed system of
representative and responsible government.

That lack of reasonable appropriateness and reasonableness
of adaptation for a legitimate end (if legitimate end it is, and
that question must remain open) is accentuated by the existing
apparatus within this organisation’s rules for the administra-
tion and control of monies for “political expenditure”.

S.97O of the Act is in similar case; the limitation upon the
ability of the respondent organisation to use the TLC and the
Federal counterpart body and express its views through them,
by allocating funds with some freedom, has, more probably
than not, the potential to inhibit the participation of the re-
spondent organisation, on a scale beyond its own abilities as
an individual organisation, particularly in Federal elections.

The prohibition upon the use of members’ subscriptions (the
main source of income of the respondent organisation) or
monies other than those directly contributed by way of levy,
donation or otherwise, means, in this case, that a legitimate
end is not achieved which is compatible with the existing sys-
tem of government, that is, the constitutionally prescribed
system of representative and responsible government.

Moreover, it is difficult to understand how a legitimate end,
the fulfilment of which is compatible with the maintenance of
such a form of government, could be achieved by limiting the
ability of the respondent organisation to make “political ex-
penditure” in elections in other States or Territories. Such a
provision might be unconstitutional on other grounds, but I
make no judgment on that.

Further, and alternatively, I would also observe this: the leg-
islation contains within its own terms a recognition that it
should not burden, regulate or inhibit the freedom of the mem-
bers of the respondent organisation, through the respondent
organisation, to communicate pursuant to the implied right
contained in the Constitution. I say that because the legisla-
tion does not impose the same strictures on “political
expenditure” for referenda, in any State, Territory or in the
Commonwealth, and does not prevent expenditure being made
by the respondent organisation to oppose a candidate, candi-
dates or a party. It is directed only, it would seem, to their
financial support and contributions. The legislation clearly
purports to place strictures upon only one means of the exer-
cise of freedom of communication.

Of course, if monies were given to another party or candi-
date, directly or indirectly, in order to oppose a party, that would
still be “political expenditure”, but “political expenditure”
merely to oppose, made directly by the respondent organisa-
tion or by persons acting on its behalf who were not
representatives of a political party or another candidate or can-
didates, would not be “political expenditure”, as defined. Yet,

it is said to be compatible legislation and that the law is rea-
sonably adapted and appropriate to serve a legitimate end, to
regulate and inhibit one facet of the right of freedom of com-
munication in political matters, i.e. the right to participate in
the support of political parties and/or candidates and/or groups
of candidates financially.

Not only does the Act impose more cumbersome and expen-
sive procedures to enable monies to be found for the application
for “political expenditure” (and, in this connection, it is to be
noted that it has not been necessary to levy members for quite
a number of years), the respondent organisation and other or-
ganisations, too, become subject to penalty, recovery action
and the removal of officers from office for breach of s.97P of
the Act.

In some cases, such penal and other action could occur be-
cause of the actions of third parties, over whom the respondent
organisation has no control.

That is another reason for finding that the law is not reason-
ably adapted and appropriate to serve a legitimate end,
compatible with the existing system of government.

Further, to hamstring or potentially hamstring an organisa-
tion or any organisation in its duty and ability to enable its
members to freely communicate in terms of the implied right
under the Constitution, is certainly not the legitimate end of a
law which is reasonably appropriate and adapted to serve a
legitimate end, the fulfilment of which is compatible with the
maintenance of the constitutionally prescribed system of gov-
ernment in a State or Territory or in the Commonwealth.

To leave as the only source of funds for “political expendi-
ture” something which has not been asserted by anyone to be
the main source of funds in this organisation is, ipso facto,
evidence that it would be much more difficult to participate
properly and fully in the election process, during, before and
after the campaign.

I am yet to be persuaded that something which prevents citi-
zens, by themselves or through an organisation such as the
respondent organisation, participating as fully as they can in
the political and/or electoral process is a measure which is
reasonable and appropriate.

Expressed shortly, s.97P(4) of the Act does not regulate “po-
litical expenditure”. Its effect is the probable limitation, at least
in this case, of the organisation’s ability, and that of its mem-
bers, to participate, through constitutionally guaranteed
freedom of communication, as the Constitution requires, in
the election of government in terms of the test in Lange v
Australian Broadcasting Corporation (HC)(op cit).

For all of those reasons, the legislation is self-evidently not
reasonably appropriate and adapted to serve a legitimate end,
compatible with the existing system of government.

I, therefore, answer the second question: “No”.

CONCLUSIONS
Having answered the first question “yes” and the second

question “no”, on the authority of Lange v Australian Broad-
casting Corporation (HC)(op cit), I find s.97O and s.97P(4) of
the Act entirely invalid and, insofar as they support and enable
the implementation and enforcement of those provisions, I also
find invalid s.97N, s.97R, s.97S, s.97T and S.97U. I find s.97N
and s.97P of the Act, insofar as they restrict the political fund
to the sources prescribed therein, as invalid. I find s.97Q, s.97R,
s.97S, s.97T and s.97U of the Act, insofar as they require that
the President disallow the subject rules or that penalties be
imposed or other actions taken in relation to such invalid pro-
visions, also invalid.

Those provisions, to which I have referred, represent a cur-
tailment of the protected freedom by the exercise of legislative
power. (Whether the legislation is exceptionable otherwise
because of s.109 of the Constitution or for other reasons was
not argued before me.)

I have not, on this occasion, been persuaded that the require-
ment that a political fund be created, from which “political
expenditure” is made, is a cause to find invalidity. Further, I am
not persuaded, on this occasion, that a similar flaw exists in the
provision for industrial organisation’s members to have “politi-
cal donations” credited to the political fund or paid from it as
directed. (A difficulty might arise if identification of donors de-
terred potential member donors, but I make no judgment on that.)
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Such “donations” are very different from monies provided
by members and intended to be the funds of and to be used by
the organisation to which the members belong. The same com-
ment applies to the use of the interest on income derived from
the fund.

Applying the test which I have enunciated above, I would
not find those provisions invalid to that extent.

Insofar as the burden lay upon the respondent organisation
to establish that provisions of the Act were invalid in the face
of the implied constitutional right, then, on the evidence which
I accepted and for the reasons which I have given above, the
respondent organisation has so established it.

THE WESTERN AUSTRALIAN CONSTITUTION
A similar implied right exists by implication in the Consti-

tution of this State (see Stephens and Others v West Australian
Newspapers Limited [1993-1994] 182 CLR 211). The same
provisions are invalid in the face of that implied right.

FINALLY
I find that it has not been established that the subject rule is

one which is contrary to or inconsistent with any Act, law or
any award, industrial agreement, order or direction made, reg-
istered or given under the Act or that it is contrary to
s.66(2)(a)(iii) of the Act (see s.66(2)(a)(i) or (iii)). It follows,
too, that I have no jurisdiction or power to disallow the sub-
ject rule.

I have considered all of the evidence and all of the submis-
sions.

If it is the opinion of the parties, or either of them, that my
order should contain provisions in addition to a dismissal, I
will hear further submissions. I will, however, dismiss the
application, in any event, for those reasons.

I would invite the parties, should they wish to make any
such further submissions, to notify my Associate and each other,
on or before close of business on Tuesday, 2 June 1998. In the
absence of such notification, an order dismissing the applica-
tion will issue.

APPEARANCES: Ms J Smith (of Counsel), by leave, on
behalf of the applicant.

Mr C Young on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Registrar.
(Applicant)

and

The Communications, Electrical, Electronic, Energy,
Information, Postal, Plumbing and Allied Workers Union of
Australia, Engineering and Electrical Division WA Branch.

(Respondent)
No 2194 of 1997.

BEFORE HIS HONOUR THE PRESIDENT
P J SHARKEY.

4 June 1998.
Order.

THIS matter having come on for hearing before me on the 6th
day of April 1998, and having heard Ms J H Smith (of Coun-
sel), by leave, on behalf of the applicant and Mr C Young on
behalf of the respondent, and having reserved my decision on
the matter, and reasons for decision being delivered on the
29th day of May 1998 wherein I found that the application
should be dismissed and gave reasons therefore, and the par-
ties having advised that they had no consequent submissions
to make, it is this day, the 4th day of June 1998, ordered that
application No 2194 of 1997 be and is hereby dismissed.

(Sgd.) P. J. SHARKEY,
[L.S.] President..

AWARDS/AGREEMENTS—
Application for—

SCOTCH COLLEGE (ENTERPRISE BARGAINING)
AGREEMENT 1998.
No. AG 79 of 1998.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Independent Schools Salaried Officers’ Association of
Western Australia, Industrial Union of Workers

and

Scotch College.

No. AG 79 of 1998.

Scotch College (Enterprise Bargaining) Agreement 1998.

29 May 1998.

Order.
HAVING heard Ms T. Howe on behalf of the Independent
Schools Salaried Officers’ Association of Western Australia,
Industrial Union of Workers and Dr I. Fraser on behalf of
Scotch College, and by consent, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act,
1979, hereby orders—

THAT the Scotch College (Enterprise Bargaining)
Agreement 1998 as filed in the Commission on the 6th
day of May 1998 be registered on and from the 29th day
of May 1998.

(Sgd.) A.R. BEECH,
[L.S.] Commissioner.

Schedule.

1.—TITLE
This Agreement shall be known as the Scotch College (En-

terprise Bargaining) Agreement 1998 and shall replace the
Scotch College (Enterprise Bargaining) Agreement 1997.

2.—ARRANGEMENT
 1. Title
 2. Arrangement
 3. Parties to the Agreement
 4. Scope of Agreement
 5. Date and Duration of Agreement
 6. Relationship to Parent Award
 7. Single Bargaining Unit
 8. Objectives
 9. Salary Rates
10. Merit Loading
11. Agreed Efficiency Improvements
12. Dispute Resolution Procedure
13. No Further Claims
14. No Reduction
15. No Precedent
16. Signatories

3.—PARTIES TO THE AGREEMENT
This Agreement is made between Scotch College (the Col-

lege) and the Independent Schools Salaried Officers’
Association of Western Australia, Industrial Union of Work-
ers (the ISSOA), a registered organisation of employees.

4.—SCOPE OF AGREEMENT
(1) This Agreement shall apply to teachers who are employed

within the scope of the Independent Schools’ Teachers’ Award,
1976 (the award).

(2) The number of employees covered by this Agreement is
87.

5.—DATE AND DURATION OF AGREEMENT
This Agreement shall come into effect on and from the 29th

day of May 1998 and shall apply until the 31st day of Decem-
ber 1998.
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6.—RELATIONSHIP TO PARENT AWARD
(1) This Agreement shall be read and interpreted in conjunc-

tion with the the Independent Schools’ Teachers’ Award, 1976.
(2) Where there is any inconsistency between this Agree-

ment and the award this Agreement will prevail to the extent
of the inconsistency.

7.—SINGLE BARGAINING UNIT
(1) The parties to this Agreement have formed a single bar-

gaining unit.
(2) The single bargaining unit has conducted negotiations

with the College and reached full agreement.

8.—OBJECTIVES
The nature and purposes of this Agreement are to—

(1) Consolidate and further develop initiatives arising
out of the award restructuring process.

(2) Accept a mutual responsibility to maintain a work-
ing environment which will ensure that the College
and its staff become genuine participants and con-
tributors to the College’s aims, objectives and
philosophy.

(3) Safeguard and improve the quality of teaching and
learning by emphasising the upgrading of profes-
sional skills and knowledge. The College and the
teaching staff acknowledge that this upgrading can
best occur when both the College and the staff share
responsibility for professional development by un-
dertaking both in-service and external courses and
training partly during College time and partly dur-
ing the teacher’s time.

(4) Encourage the development of a pre-eminent staff
through the allocation of a separate Merit Scale for
quality performance in both the curricular and co-
curricular areas.

9.—SALARY RATES
(1) The minimum annual rate of salary payable to teachers

engaged in the classifications prescribed in Clause 11.—Sala-
ries of the award shall be—

to 31 Mar 1998 from 1 Apr 1998
 Step  Per Annum  Per Annum

$ $
Step 1 25,077 26,080
Step 2 26,601 27,665
Step 3 28,124 29,249
Step 4 29,883 31,078
Step 5 31,523 32,784
Step 6 32,929 34,246
Step 7 34,335 35,708
Step 8 36,093 37,537
Step 9 38,026 39,547
Step 10 39,609 41,193
Step 11 41,014 42,655
Step 12 42,772 44,483
Step 13 44,531 46,312

(2) Responsibility Loading
to 31 March 1998 from 1 Apr 1998

Index  Per Annum  Per Annum
$ $

Index 10   693   721
Index 20 1,388 1,444
Index 30 2,081 2,164
Index 40 2,775 2,886
Index 50 3,468 3,607
Index 60 4,162 4,328
Index 75 5,202 5,410
Index 80 5,549 5,771
Index 100 6,936 7,213
Index 105 7,284 7,575
Index 125 8,670 9,017
Index 130 9,018 9,379

(3) In the event of any safety net adjustment being applied
to the award, such adjustment will be deemed to be included
in the rates described above in this clause.

(4) (a) As from the pay period commencing on 1 April 1998,
fortnightly pays will be calculated by dividing the annual sal-
ary by 26.0893, rather than 26.

(b) Staff who leave at the end of year will be paid up to 31
December of that year.

10.—MERIT LOADING
(1) In recognition of the commitment of staff to the proc-

ess of summative appraisal and the increasing comlexity of
many aspects of school teaching, the merit loading will be as
follows—

Merit Scale to 31 March 1998 From 1 April 1997
   Per Annum     Per Annum

$ $
A 1,781 1,852
B 3,117 3,242
C 4,453 4,631
D 5,789 6,021
E 7,125 7,410
F 8,461 8,799

(2) Increases of more than one merit loading, or the decision
to make no increase, will be made only after an appraisal.

(3) Part-time staff who are 0.5 or more will be eligible for a
merit loading on a pro-rata basis after meeting the same crite-
ria as full-time staff.

11.—AGREED EFFICIENCY IMPROVEMENTS
(1) Professional Development

(a) Professional development activities shall be under-
taken partly in College time and partly in an teacher’s
own time; where feasible, in equal proportions.

(b) There will continue to be consultation with teachers
in the planning of professional development.

(2) Promotion Positions
(a) While maintaining the promotion structure described

in the award the College shall have the discretion to
adapt this structure to meet its educational needs. The
normal processes of appointment to promotion posi-
tions will be followed.

(b) Appointments to House Head will be for an initial
five year term.

(c) Appointments to Department Head for English,
Mathematics and Science will be for an initial five
year term. All other Department Head’s appointments
will be for an initial three year term.

(d) All re-appointments to House Head and Department
Head for second and subsequent terms will be for
three years and subject to satisfactory summative
appraisal. Procedures for summative appraisal shall
be developed in consultation with representatives for
House Heads and Department Heads.

(e) In all cases the appointment may be terminated be-
fore the end of the term of appointment by mutual
agreement of the College and the member of staff,
or by the College in the case of an unsatisfactory
summative appraisal.

(3) Payment for Relief Employees
Notwithstanding the provisions of subclause (5) of Clause

11.—Salaries of the award, relief teachers employed for five
days or less may be engaged by the day or half day and paid a
daily rate or a pro-rata rate on the basis of the periods worked
in relation to the number of periods in the particular school
day.

(4) Probationary Appointment
All new appointees are on probation for two years, how-

ever, a permanent appointment may be confirmed towards the
end of the first year.

(5) (a) Appraisal
(i) The method of summative appraisal leading to the

summative evaluation and hence the assigning of
merit loadings will continue to be refined in consul-
tation with elected staff representatives.

(ii) Judgements of merit will be made according to the
following principles—
(aa) Appraisals may be initiated by the Headmas-

ter or staff members may apply for
reclassification (no more frequently than once
every three years).
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(bb) Reclassification may involve movement of
more than one position on the Merit Scale.

(cc) Appraisals shall be based on criteria in both
curricular and co-curricular areas which are
made available to the appraisee before the ap-
praisal takes place.

(dd) The results of the appraisal are to be written,
discussed between the appraisee and the ap-
praiser and signed by both parties.

(ee) The appraisee shall be invited to respond in
writing to the appraisal.

(ff) All documents shall be given directly to the
Headmaster.

(b) Evaluation
When an evaluation has the outcome of no increase (or re-

duction) in merit loading, all information used in arriving at
the evaluation will be made available to the staff member to
give guidance towards improving his/her performance. All
documentation may then be discussed with the Headmaster.

(c) Evaluation Appeal Process
(i) A staff member unhappy with the outcome of the

evaluation process may—
(aa) appeal to the Staff Enterprise Bargaining Com-

mittee, which may present the case to the
Headmaster; or

(bb) choose an advocate to accompany the staff
member when discussing the case with the
Headmaster.

(ii) If the employee is still dissatisfied with the outcome,
the matter may be referred to the Western Australian
Industrial Relations Commission.

(6) Co-curricular Load
(a) All staff members are expected to make a contribu-

tion to the College’s co-curricular programme.
(b) In consultation with the Headmaster or his delegate,

each staff member shall accept responsibility for
however many co-curricular activities are required
to make up a load equal to, or marginally beyond,
130 hours per annum.

(c) Activities may be undertaken in addition to this ex-
pectation, but they shall not be assessed formally in
awarding merit allowances.

(d) Some co-curricular events are considered to be
“whole staff” obligations, eg. assistance at house ath-
letics and swimming carnivals, and contributions in
supervision of at least one of the PSA rowing, swim-
ming and athletics carnivals, attendance at school
play or school concert, and will not be taken into
account in determining the co-curricular load.

(e) It is assumed that a number of activities which occur
outside the classroom are nevertheless part of the
curricular load, eg. lesson preparation, marking, set-
ting of tests, consultation with parents about academic
progress, reasonable out of class assistance to stu-
dents, participation in professional development
courses. The same is true of activities associated with
the co-curriculum, eg. team administration, partici-
pation in professional development courses. In such
cases the time taken to perform these activities (whilst
it may improve the quality of the work) will not be
taken into consideration in measuring the size of the
curricular and co-curricular load.

(f) The load on individual members of staff of curricular
and co-curricular responsibilities will continue to be
assessed so that it may be made more equitable but
such judgements will be made in the light of positions
of responsibility, and abilities in different areas.

(7) Leave
In considering provisions for staff leave, it is important to

maintain, as well as possible, the continuity of staff-class rela-
tionships for the whole year.

(a) Long Service Leave
Notwithstanding the provisions of subclause (1) of
Clause 10.—Long Service Leave of the award, from

1 January 1995 a teacher shall accrue long service
leave entitlement at the rate of 1.3 weeks per year of
service and the teacher shall be eligible to take that
leave as soon as the amount of leave accrued corre-
sponds to the school term over which the leave is to
be taken. The school term to be taken is to be mutu-
ally agreed.

(b) Deferred Salary Scheme
(i) Staff may arrange with the Headmaster to de-

fer part of their salary for a set number of years
and be repaid that salary during or at the com-
mencement of a year of leave.

(ii) It is recognised that the amount paid in a year
may be less than the award minimum.

(iii) The year of leave would not count for the ac-
crual of entitlements but not be deemed a break
in service.

(iv) If the employee leaves the College’s employ
before the leave is taken, the unpaid salary will
be paid to the employee.

(v) If, during the time of the arrangement the em-
ployee’s salary is increased by promotion or
increased by merit loading, the salary, while
on leave, will be adjusted proportionally to
allow for the value of the salary deductions
made.

(c) Maternity Leave
Maternity leave is available under the terms of the
award.

(d) Leave Without Pay
As at present, leave without pay may be granted by
the Headmaster. In dealing with applications for such
leave, consideration will be given to such matters as
the undesirability of a class changing teachers dur-
ing the year.

(8) Protective Clothing
As at present, the College will supply employees with nec-

essary clothing and equipment for supervising game and
outdoor education exercises, if such clothing or equipment is
necessary and not usually considered to be suitable for more
general use. The items will remain the property of the College
for three years.

(9) Part-Time Teachers
(a) Teachers employed on a less than 0.5 time basis, in

recognition of the high ratio of travelling time to
teaching time, will not be given extra duties such as
stand-ins and co-curricular commitment. As a result
they will not be eligible for merit loadings.

(b) Teachers employed on a part-time basis of 0.5 or
greater will be given extra duties as above on a pro-
rata basis.

(10) Superannuation
Members of staff may make salary sacrifice for additional

superannuation payments (as at present). Introduction of and
changes to such arrangements, may be made with effect from
1st January and 1st July in any year.

(11) Senior Teacher
(a) Where appropriate, the status of Senior Teacher Level

1 will be granted. However, no additional allowance
will be paid after 31st March 1997.

(b) There will be no provision for Senior Teacher Level 2.

12.—DISPUTE RESOLUTION PROCEDURE
A dispute is defined as any question, dispute or difficulty

arising out of this Agreement.
The following procedure shall apply to the resolution of any

dispute—
(1) The parties to the dispute shall attempt to resolve the

matter by mutual discussion and determination.
(2) If the parties are unable to resolve the dispute, the

matter, at the request of either party, shall be referred
to a meeting between the parties to the agreement
together with any additional representative as may
be agreed by the parties.
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(3) If the matter is not then resolved it may be referred
to the Western Australian Industrial Relations Com-
mission.

13.—NO FURTHER CLAIMS
It is a condition of this Agreement that the parties will not

seek any further claims with respect to salaries or conditions
unless they are consistent with the State Wage Case Princi-
ples.

14.—NO REDUCTION
Nothing contained herein shall allow the College to reduce

the salaries or conditions of a teacher which prevailed prior to
entering into this Agreement, except where provided by this
Agreement.

15.—NO PRECEDENT
It is a condition of this Agreement that the parties will not

seek to use the terms contained herein as a precedent for other
enterprise agreements, whether they involve the College or
not.

16.—SIGNATORIES
A.P. Syme
Scotch College
T.I. Howe
Independent Schools Salaried Officers’
Association of Western Australia,
Industrial Union of Workers.

SIR CHARLES GAIRDNER HOSPITAL
ENGINEERING AND BUILDING SERVICES

WORKSHOPS AWARD 1998.
No. A 2 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Communications, Electrical, Electronic, Energy,
Information, Postal, Plumbing and Allied Workers Union of
Australia, Engineering and Electrical Division, WA Branch

and Others

and

Metropolitan Health Service Board, Sir Charles Gairdner
Hospital.

No. A 2 of 1997.

Sir Charles Gairdner Hospital Engineering and Building
Services Workshops Award 1998.

12 May 1998.
Order.

HAVING heard Mr C. Young and later Mr J. Murie on behalf
of the Communications, Electrical, Electronic, Energy, Infor-
mation, Postal, Plumbing and Allied Workers Union of
Australia, Engineering and Electrical Division, WA Branch;
The Plumbers and Gasfitters Employees’ Union of Australia,
West Australian Branch, Industrial Union of Workers; The
Australian Liquor, Hospitality and Miscellaneous Workers
Union, Miscellaneous Workers Division, Western Australian
Branch; The Western Australian Builders’Labourers, Painters
and Plasterers Union of Workers;and the Construction, Min-
ing, Energy, Timberyards Sawmills and Woodworkers Union
of Australia Western Australian Branch; Mr J. Mossenton on
behalf of the Automotive, Food, Metals, Engineering, Print-
ing and Kindred Industries Union of Workers—Western
Australian Branch and Ms C. Drew on behalf of the Respond-
ent and by consent the Commission, pursuant to the powers
conferred on it under the Industrial Relations Act, 1979 makes
the following Award and does hereby order—

THAT a new Award—The Sir Charles Gairdner Hospi-
tal Engineering and Building Services Workshops Award

1998 No A2 of 1997—issue in the terms of the following
schedule with effect on and from the 16th day of April,
1998.

(Sgd.) S. J. KENNER,
[L.S.] Commissioner.

Schedule.
PART 1—APPLICATION AND OPERATION OF AWARD

1.—TITLE
(1) This award shall be known as the Sir Charles Gairdner

Hospital Engineering and Building Services Workshops Award
1998 and shall replace the following awards and industrial
agreement insofar as they apply to Sir Charles Gairdner Hos-
pital—

(a) Hospital Workers (Government) Award No. 21 of
1966;

(b) Miscellaneous Government Conditions & Allow-
ances Award No. A4 of 1992;

(c) Building Trades (Government) Award 1968 No. 31a
of 1966;

(d) Engineering Trades (Government) Award 1967 No.
29, 30 & 31 of 1961 & 3 of 1962;

(e) Sir Charles Gairdner Hospital Engineering and Build-
ing Services Workshops Enterprise Agreement 1997,
AG 85 of 1997.

1A.—STATEMENT OF PRINCIPLES—NOVEMBER
1997

It is a condition of this award that any variation to its terms
on or from the 14th day of November 1997, shall not be made
except in compliance with the Statement of Principles made
by the Commission in Matter No. 940 of 1997.

2.—ARRANGEMENT
PART 1—Application and Operation of Award

1. Title
1A. Statement of Principles—November 1997

2. Arrangement
3. Term
4. Application and Parties Bound
5. Liberty to Apply
6. Area and Scope
7. Definitions

PART 2—Communication, Consultation and Dispute Reso-
lution

8. Commitments of the Parties
9. Introduction of Change

10. Right of Entry
11. Dispute Resolution

PART 3—Employer and Employee Duties, Employment
Relationship, Equipment, Tools and Amenities

12. Contract of Service
13. Temporary, Part time and Casual Employees
14. Uniforms, Protective Clothing and Equipment

PART 4—Salaries and Related Matters
15. Payment of Salaries.
16. Leading Hand Allowance
17. Higher Duties
18. Apprentices
19. Access to Records
20. Special Rates and Provisions

PART 5—Hours Of Work, Breaks, Overtime And Shiftwork
21. Hours of Work and Rostering
22. Overtime
23. Shift Work
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PART 6—Leave Of Absence And Public Holidays
24. Casual Employees
25. Public Holidays
26. Annual Leave
27. Sick Leave
28. Long Service Leave
29. Training Leave
30. Union Representatives
31. Defence Force Training Leave
32. Witness and Jury Service
33. Bereavement Leave
34. Parental Leave
35. Family Leave
36. Paid Leave for English Language Training
37. Special Leave Without Pay
38. Special Leave With Pay

PART 7—Transfers, Travelling And Working Away From
Usual Place Of Work

39. Car Allowance
40. Fares & Travelling Allowances
41. Location Allowances
42. Employees North of the 26th Parallel

PART 8—APPENDICES
APPENDIX A.—Salaries
APPENDIX B.—Specific Commitments and Objec-
tives of the Parties

3.—TERM
The term of this award shall be for a period of three years

from the date the award is issued.

4—APPLICATION & PARTIES BOUND
(1) The following are parties to and bound by this award;

(a) The Metropolitan Health Services Board.
(b) The Communications, Electrical, Electronic, Energy,

Information, Postal, Plumbing & Allied Workers Un-
ion of Australia—Engineering & Electrical
Division—Western Australian Branch.

(c) The Plumbers and Gasfitters Employees’ Union of
Australia, Western Australian Branch, Industrial
Union of Workers.

(d) The Automotive, Food, Metal, Engineering, Print-
ing & Kindred Industries Union of Workers, Western
Australian Branch.

(e) Construction, Mining, Energy, Timberyards, Saw-
mills & Woodworkers Union of Australia, Western
Australian Branch.

(e) The Western Australian Builders Labourers, Paint-
ers and Plasterers Union of Workers.

(f) Australian Liquor Hospitality & Miscellaneous
Workers Union—Miscellaneous Workers Division -
Western Australian Branch.

5.—LIBERTY TO APPLY
(1) If the award is deficient because of any oversight, omis-

sion or error arising in the consolidation and rationalisation of
the Sir Charles Gairdner Hospital Engineering & Building
Services Workshops Enterprise Agreement 1997 with the Hos-
pital Workers (Government) Award No. 21 of 1966, the
Miscellaneous Government Conditions & Allowances Award
No. A4 of 1992, the Building Trades (Government) Award
1968 No. 31a of 1966 and the Engineering Trades (Govern-
ment) Award 1967 No. 29, 30 & 31 of 1961 & 3 of 1962, there
shall be liberty to apply to amend the award to correct such
deficiency.

(2) There shall be liberty to apply to increase the amount of
the Nominee Allowance specified in subclause (3)(e) of Clause
20.

6.—AREA AND SCOPE
(1) This award shall operate throughout the State of Western

Australia.

(2) This award shall apply to employees, including appren-
tices—

(a) employed by the Employer and / or any facility or
service managed, controlled or operated by the Em-
ployer;

(b) employed in the Engineering & Building Services
Workshops; and

(c) engaged in any of the callings specified in Appendix
A.—Salaries.

(3) This award shall not apply to the construction or mainte-
nance of water supply, sewerage or drainage works within the
area covered by the Water Supply Award No. 8 of 1956 or any
award replacing that award.

(4) This award shall not apply to work coming within the
scope of the Hospital Salaried Officers Award No. 39 of 1968.

7.—DEFINITIONS
(1) “Accredited official” means a Secretary or official of a

Union party to this award. In the case of an official, he/she
shall only be deemed an “accredited official” when the holder
for the time being of a certificate signed by the relevant Union
Secretary and bearing the Union’s seal.

(2) “Continuous service” shall include any period during
which an employee is on annual leave and/or holidays, any
approved period an employee is absent from duty through sick-
ness, with or without pay, unless the absence exceeds three
calendar months, in which case the period in excess of three
months shall not be counted as continuous service. In the case
of approved periods of absence from work due to workers
compensation, the first six months only of any such period
shall count as continuous service. This definition shall not apply
to continuous service for the purpose of calculating long serv-
ice leave.

(3) “Day off duty” means a day on which an employee is not
rostered to work and for which the employee has no entitle-
ment to pay.

(4) “Construction work” means work on site in or in con-
nection with—

(a) the construction of a large industrial undertaking or
any large civil engineering project;

(b) the construction or erection of any multi-storey build-
ing; and

(c) the construction, erection or alteration of any other
building, structure or civil engineering project which
the Employer and the Union(s) agree or, in the event
of disagreement, which the Western Australian In-
dustrial Relations Commission declares to be
construction work for the purpose of this award.

(5) “Employer” means the Metropolitan Health Services
Board in relation to employees employed by it at Sir Charles
Gairdner Hospital.

(6) “Full-time employee” means an employee who is em-
ployed to work an average of 38 hours per week.

(7) “Ordinary salary” for an employee other than a shift
employee shall mean the appropriate salary rate prescribed in
Appendix A.—Salaries provided that in the case of a shift
employee, “ordinary salary” shall include the rate of pay that
the shift employee would receive under Clause 23—Shift Work
of the award according to the employee’s roster or projected
roster including saturday and sunday shifts.

(8) “Parties” means the Employer and the Unions bound by
this award.

(9) “Part-time employee” means an employee regularly
employed to work less than an average of 38 ordinary hours
per week.

(10) “Rostered day off” means the paid day(s) off accruing
to an employee resulting from the employee working an aver-
age of a 38 hour week and taken in accordance with the agreed
roster.

(11) “Union(s)” means any or all of the union organisations
bound by this award.

PART 2—Communication, Consultation and Dispute Reso-
lution.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 78 W.A.I.G.2384

8.—COMMITMENTS OF THE PARTIES.
(1) Award Modernisation
The parties are committed to modernising the terms of the

award so that it provides for more flexible working arrange-
ments, improves the quality of working life, enhances skills
and job satisfaction and assists positively in the restructuring
process.

(2) Structural Efficiency
The parties to this award are committed to co-operating posi-

tively to increase the efficiency, productivity and
competitiveness of the Employer and to enhance the career
opportunities and job security of employees.

(3) The parties are committed to maintaining the integrity of
competency based training, the award classification definitions
and nationally approved competency standards, within the
context of the operational requirements of the Employer. In so
doing the parties to this award reaffirm their commitment to
maintaining the integrity of structured trade training.

(4) Occupational Safety and Health.
The Parties are committed to continuing active participation

in the Occupational Safety and Health management process
which operates within the hospital and to ensuring the rel-
evant standards are adhered to.

(5) Consultation
(a) Specific Commitment of the Parties
The Parties will establish an Employee Relations Consulta-

tive Committee as a vehicle to improve communication and
genuine consultation in the workplace.

(b) Terms of Reference
Without limiting the range of activities and matters which

the Parties may at any time agree to include in the Terms of
Reference of the Committee, the Committee will—

(i) Oversee the implementation of measures that have
been designed to improve the efficiency and produc-
tivity of the Engineering & Building Services
Workshops.

(ii) Be the umbrella committee for all employee rela-
tions issues that may arise.

The Committee will develop and endorse its own more spe-
cific Terms of Reference. The Parties will consult on the
preparation of draft Terms of Reference.

(c) Composition
(i) The Consultative Committee shall, subject to subclause

(5)(c)(iii), consist of equal numbers of representatives of em-
ployees and the Employer. The Employee representatives shall
be directly elected by all employees to whom this award ap-
plies.

(ii) For the purposes of the election of employee representa-
tives to the Committee and the conduct of the business of the
Committee there will be no distinction made by the Parties
between members and non-members of the Unions.

(iii) The Unions may nominate up to three additional ac-
credited workplace representatives as members of the
Committee.

(iv) The Unions may each nominate an official to attend
meetings of the Committee.

(d) General
(i) Meetings of the Committee will be scheduled to occur

during the ordinary working hours of members. It is however
acknowledged that some commitment of members time out-
side of normal working hours may be required.

(ii) The Employer will provide Committee members with
reasonable time away from their normal work to undertake
the duties of members, which will include but will not neces-
sarily be limited to—

(aa) Formal and informal consultation with staff in the
workplace.

(bb) Participation in working parties which may be es-
tablished by the Committee.

(cc) Meetings of employee representatives immediately
prior to meetings of the Committee.

(dd) Participation in agreed training designed to equip
members with the knowledge and skills to contrib-
ute effectively to the business of the Committee.

(iii) The Committee will develop agreed protocols for the
release of members from their normal work.

(iv) The Employer will provide secretarial support for the
Committee.

9.—INTRODUCTION OF CHANGE.
(1) Employer’s Duty to Notify
(a) The Employer shall notify the employees and the

Union(s), where the Employer has made a definite decision to
introduce major changes in production, program, organisation,
structure or technology, that are likely to have significant ef-
fects on the employees.

(b) “Significant effects” include termination of employment,
major changes in the composition, operation or size of the
Employer’s work force or in the skills required; the elimina-
tion or lessening of job opportunities, promotion opportunities
or job tenure; the alteration of hours of work; the need for re-
training or transfer of employees to other work or locations
and the re-structuring of jobs. Provided that an alteration shall
not be deemed to have “significant effects” where the award
provides for such alteration.

(2) Employer’s Duty to Discuss Change
(a) Discussion between the Employer and the employees

affected and the Union(s) will commence as soon as possible
after a firm decision has been made by the Employer to make
the changes referred to in subclause (1)(a) above.

(b) Such discussions will include: the effects the changes
are likely to have on employees and measures to reduce the
adverse effects of such changes; and

(c) The Employer will give prompt consideration to matters
raised by the employees and/or the Union(s) in relation to the
changes.

(d) For the purposes of such discussion, the Employer will
provide to the employees concerned and the Union(s), all rel-
evant information about the changes, provided that the
Employer will not be required to disclose confidential infor-
mation, which would be inimical to the Employers interest.

10.—RIGHT OF ENTRY.
(1) An accredited official will, on prior notification to the

Employer, have the right to enter the workplace during work-
ing hours, including meal breaks, for the purpose of discussing
with employees covered by this award, the legitimate busi-
ness of the Union or for the purpose of interviewing employees,
checking on wage rates, investigating award breaches or com-
plaints concerning the application of this award, or any other
industrial matter, but shall in no way unduly interfere with the
work of the employees.

(2) Union Notices
Subject to the provisions of this clause, the Employer shall

allow an accredited official to post a copy of this award or any
Union notice on nominated notice boards.

(3) Notice Board
Notice board(s) on which Union notices may be posted shall

be provided by the Employer in suitable locations.

11.—DISPUTE RESOLUTION.
(1) Dispute Procedure
In order to minimise the effect of any question, dispute or

difficulty that may arise between the Parties or between the
Employer and its employees, it is agreed that the following
procedure will be observed.

(a) Where a dispute, grievance or other question arises,
the employee concerned shall raise the matter with the ap-
propriate Supervisor or other nominated representative. At
the employee’s option, the shop steward may also be
present.

(b) If not satisfactorily settled, or in cases where the matter
is of such a nature as to warrant the omission of the step de-
tailed in subclause (1)(a) hereof, the shop steward and/or the
employee(s) concerned shall discuss the matter with the ap-
propriate Employer representative.

(c) If satisfaction is not achieved, the Shop Steward of the
employee(s) shall refer the matter to an appropriate full time
official of the Union, who shall discuss the matter with the
appropriate representative of the Employer.
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(d) Each of the foregoing steps shall be followed in good
faith and without any undue or unreasonable delay by any party.
The parties agree that 3 working days will normally be con-
sidered reasonable for the purposes of moving from one to
another of each of the foregoing steps.

(e) This procedure shall not apply in the event of any genu-
ine issue involving the safety of the employee, or other person.

(f) Throughout the foregoing procedure normal work shall
continue. No party shall be prejudiced to final settlement by
the continuance of work in accordance with this subclause.

(2) Disciplinary Procedure
Where the Employer seeks to discipline an employee or ter-

minate an employee the following steps will be observed—
(a) In the event that an employee commits a misdemean-

our, the employee’s immediate supervisor or any
other officer so authorised, may exercise the right to
reprimand the employee so that the employee under-
stands the nature and implications of his/her conduct.

(b) The first two reprimands shall take the form of warn-
ings and, if given verbally shall be confirmed in
writing as soon as practicable after the giving of the
reprimand.

(c) Should it be necessary, for any reason, to reprimand
an employee in writing three times within a twelve
month period, the contract of service may, subject to
the principles of natural justice, upon the giving of
that third reprimand, be terminable in accordance
with the provisions of this award.

(d) The above procedure is meant to preserve the rights
of the individual employee, but it shall not in any
way , limit the right of the Employer to summarily
dismiss an employee for misconduct.

(3) Access to the Commission
(a) At any stage of these procedures, either party may refer

the matter to the Western Australian Industrial Relations Com-
mission. However, this shall not occur until such time as the
persons involved in the question, dispute or difficulty have
made a reasonable attempt to resolve the question, dispute or
difficulty. The Commission shall endeavour to resolve the
matter by conciliation or arbitration

(4) Maintenance of Services
(a) The Union(s) recognise that the Employer has a statu-

tory and public responsibility to provide health care services
without any avoidable interruptions.

(b) The grievance procedure has been developed between
the Parties to provide an effective means by which employees
may reasonably expect problems will be dealt with as quickly
as possible by the Employer.

(c) Accordingly, the Union(s) agree that during any period
of industrial action, sufficient labour will be made available to
carry out work essential for life support within the Employ-
er’s operation’s.

(d) The Parties shall agree in writing on guidelines on the
supply of labour and circumstances in which such labour will
be called upon.

PART 3—Employer and employee duties, Employment re-
lationship, equipment, tools and amenities.

12.—CONTRACT OF SERVICE
(1) Appointments shall be made in writing. The letter of

appointment shall include the terms of the employee’s appoint-
ment and shall appoint the employee to a classification under
Appendix A—Salaries of this award.

(2) The contract of service shall be by the fortnight and ,
except as provided in subclause (9)(b), shall be terminable by
the giving of two weeks notice on either side or by the pay-
ment or forfeiture, as the case may be, of up to two weeks
salary.

Provided that, by agreement between the Employer and
employee, the notice or payment prescribed may be varied or
waived.

(3) The contract of service for—
(a) a casual employee, shall be by the hour.
(b) a temporary employee, shall be for the term speci-

fied in the employee’s letter of appointment.

(4) Employees will perform any job within their area of ex-
pertise and scope of activity up to and at the classification
level to which they are appointed provided that they have the
necessary skills and competencies.

(5) The Employer is entitled to deduct payment for any day
or part thereof where the employee does not perform all duties
as directed, consistent with the employee’s classification, un-
less such non-performance is authorised in writing by the
Employer.

(6) Provision of Work
(a) An employee, if engaged, and on presenting himself/her-

self for work to commence employment is not required, shall
be entitled to at least eight hours’ work or payment thereof at
ordinary rates and to payment of the appropriate allowance
prescribed by Clause 42—Fares and Travelling Time of this
award.

(b) This subclause shall not apply if an employee is not re-
quired by reason of inclement weather, in which case the
provisions of Clause 39—Inclement Weather of the Building
Trades Award No. 31 of 1966 shall apply.

(7) An employee shall be guaranteed a full weeks work pro-
vided that the Employer is entitled to deduct payment for any
day or part thereof where—

(a) an employee cannot be usefully employed due to
strike action by any union or association provided
that employees who are required to attend for
work and do so attend as required on any day,
shall be paid a minimum of one day’s pay at or-
dinary rates.

(b) an employee is unable to work due to the breakdown
of the Employer’s machinery or through any stop-
page of work by any cause which the Employer
cannot reasonably prevent;
Provided that, in the case of wet weather, the de-
cision as to whether it is too wet to work shall
rest with the Employer, however, wet weather
shall not affect an employees entitlement to pay-
ment.

(c) An employee not paid in accordance with para-
graph (7)(a) or (7)(b) shall not lose benefits which
the employee would ordinarily attract under this
award, provided that the employee resumes work
as required after the stand down, and provided
that the employee shall not be entitled to pay-
ment for any public holiday occurring during the
period of the stand down where the stand down
occurs under paragraph (7)(a).

(8) The Employer shall be under no obligation to pay for
any day or portion of a day not worked on which the employee
is required to present him/herself for duty and does not, ex-
cept where the absence is due to illness and comes within the
provisions of Clause 27.—Sick Leave or the absence is due to
holidays to which the employee is entitled under the provi-
sions of this award.

(9) Termination of Employment
(a) This clause does not affect the Employer’s right to dis-

miss an employee for misconduct and an employee so
dismissed shall be paid salary up to the time of dismissal only.

(b) Period of Notice
Subject to paragraph (9)(a), the Employer must not termi-

nate an employee’s employment unless the following periods
of notice are given or an employee is paid compensation in
lieu of notice. This requirement to pay notice does not apply
to apprentices, casuals, or persons employed for a specified
period of time.

Period of continuous Period ofNotice
service with the Employer
Not more than 3 years At least 2 weeks
More than 3 years but not

more than 5 years At least 3 weeks
More than 5 years At least 4 weeks

(c) The period of notice prescribed in paragraph (9)(b) is
increased by one week if the employee is over 45 years old
and has completed at least 2 years continuous service with the
Employer.
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(10) Written Statements
(a) A dismissed employee may request in writing, a written

statement from the Employer detailing the reason(s) for ter-
mination. The Employer shall provide such statement within
14 days of receipt of the request. Provided that in the case of
dismissal for misconduct, the reason for such dismissal must
be given in writing.

(b) A dismissed employee may make a written request to the
Employer for a statement of service. The Employer will pro-
vide such statement within a reasonable period of time
following receipt of the request.

13.—TEMPORARY, PART TIME & CASUAL
EMPLOYEES.

(1) Temporary Employees
(a) A temporary employee shall be paid the rate of pay for

the classification prescribed by this award for the work per-
formed, for the period of the employment.

(b) A temporary employee will be entitled to all the condi-
tions of employment prescribed by this award provided that
no provision of nor anything done pursuant to this award, shall
have the effect of extending the term of employment of a tem-
porary employee.

(2) Part-time Employees
(a) A part-time employee will be paid on a pro-rata basis

according to the hours worked, at the rate of pay for the
classification prescribed by this award for the work per-
formed.

(b) A part-time employee will be entitled to the conditions
of employment prescribed by this award for the work per-
formed, on a pro-rata basis.

(3) Casual Employees
(a) A “Casual Employee” shall mean an employee who is

engaged to work for not more than five consecutive days.
(b) A casual employee shall be paid a loading of 20 per cent

in addition to the rates prescribed by Appendix A.—Salaries.
(4) The Parties shall agree in writing on guidelines on the

ordinary use of fixed term labour.

14—UNIFORMS, PROTECTIVE CLOTHING AND
EQUIPMENT

(1) Uniforms and Protective Clothing
(a) The Employer shall supply and the employee shall wear

such protective clothing and footwear as is required.
(b) The Employer may supply uniforms and may require

them to be worn at all times when considered necessary by the
Employer, in sufficient quantity to ensure a clean uniform per
shift.

(c) Protective clothing or uniforms supplied under paragraphs
(1)(a) or (1)(b) of this clause shall remain the property of the
Employer.

(d) All washable clothing forming part of the protective cloth-
ing or uniforms supplied by the Employer shall be laundered
by the Employer.

(e) The standard uniform issue may be varied by agreement
between the Employer and the Union(s).

(2) Protective Equipment
(a) The Employer shall make available a sufficient supply

of protective equipment for the respective trades, for use by
employees when engaged on work for which such protective
equipment is reasonably necessary.

(b) Every employee shall sign an acknowledgment on re-
ceipt thereof, but such equipment shall at all times remain the
property of the Employer.

(c) During the time the same are on issue to the employee
he/she shall be responsible for any loss or damage thereto, fair
wear and tear attributable to ordinary use excepted.

(d) No employee shall lend another employee any protec-
tive equipment issued to the first mentioned employee.

(3) Change Room
A suitable and convenient change room shall be available

for employees to use. The change room shall not be used for
storing noxious materials.

PART 4—Salaries and Related Matters.

15.—PAYMENT OF SALARIES.
(1) Payment of Salaries
(a) Each employee shall be paid the annual salary, propor-

tionate to hours worked, prescribed for his or her classification
in the Appendix A.—Salaries.

(i) The weekly rate of pay shall be calculated by dividing
the prescribed annual salary by 52.166.

(ii) The hourly rate of pay shall be calculated by dividing
the weekly rate of pay by 38.

(b) Employee’s annual salary will be paid in equal fortnightly
instalments by direct funds transfer into an account nominated
by the employee at an approved bank, building society or credit
union.

(c) Where exceptional circumstances exist and direct funds
transfer is impractical, by agreement between the Employer
and employee, payment by cheque may be made.

(2) Deductions
(a) Deductions for income tax, superannuation and such other

purposes as may be prescribed by law, will be made automati-
cally from the employee’s pay.

(b) Where the Employer and employee agree in writing,
deductions for any other purpose may be made. The Employer
may withdraw from any such agreement with four weeks no-
tice. The employee may direct that any such deductions shall
cease with one clear pay periods notice.

(3) Payment on Ceasing Employment
(a) When an employee ceases employment before the usual

pay day, the employee shall be paid his / her final pay by cheque
on the day he / she ceases work.

(b) Notwithstanding paragraph (3)(a), the Employer may
elect to forward, at the Employers risk, a cheque by registered
post to the employees last recorded home address, within seven
days of the date the employee ceases work.

(c) Notwithstanding paragraph (3)(a), the Employer may
elect to deposit the final pay into the account nominated pur-
suant to paragraph (3)(b), within seven days of the date the
employee ceases work.

(4) Recovery of Overpayments
(a) If employees are paid for work not subsequently per-

formed or are overpaid due to administrative or similar error,
the Employer will, after consultation with the employee, make
adjustments to the employees subsequent fortnightly salary
payments.

(i) A one-off overpayment will be recovered in the pay pe-
riod immediately following the pay period in which it was
made, or in the period immediately following the pay period
in which it was discovered that the overpayment had occurred.

(ii) Cumulative overpayments will be recovered at a rate
agreed between the Employer and the employee provided that
if the Employer and the employee can not agree on a reason-
able recovery rate the Western Australian Industrial Relations
Commission may determine what is reasonable in the circum-
stances.

(b) Other arrangements for the recovery of overpayments
may be agreed between the Parties.

16.—LEADING HAND ALLOWANCE
(1) An employee placed in charge of three or more other

employees shall, in addition to the employee’s ordinary sal-
ary, be paid—

(a) Not less than three and not more than ten other employ-
ees—$26.90 per week;

(b) More than ten and not more than twenty other employ-
ees—$35.98 per week;

(c) More than twenty other employees—$45.05 per week.
(2) The rates herein prescribed shall be deemed to form part

of the ordinary rate of salary of the employees concerned for
all purposes of this award.

17.—HIGHER DUTIES
(1) An employee who is required by the Employer to act in

a position which attracts a higher rate of pay than the employ-
ee’s ordinary rate of pay, shall be paid higher duties based on
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the difference between the rates of pay and the proportion of
the higher classified duties which were assigned, provided
that—

(a) An employee who undertakes higher duties for more
than two hours in a shift shall in addition be paid
higher duties for the whole of the remainder of the
shift.

(b) No higher duties allowance is payable to an employee
who is required to act in a position solely because
the substantive occupant is on a rostered day off.

18.—APPRENTICES.
(1) Apprentices may be taken in the ratio of one apprentice

for every two or fraction of two (the fraction being not less
than one) journeymen and shall not be taken in excess of that
ratio unless—

(a) The Union or Unions concerned so agree; or
(b) The Western Australian Industrial Relations Com-

mission so determines.
(2) Where an apprentice’s rostered day off duty as prescribed

in Clause 21.—Hours of Work falls within a period of block
release, an alternative rostered day off will be arranged at a
mutually convenient time.

(3) Salary Percentage of Tradesman’s Rate
(a) Four year term— %

First year 42
Second year 55
Third year 75
Fourth year 88

(b) Three and a half year term—
First six months 42
Next year 55
Next following year 75
Final year 88

(c) Three year term—
First year 55
Second year 75
Third year 88

(d) The percentages prescribed in this subclause are re-
flected in the relevant rates of pay prescribed in
Appendix A.—Salaries

(4) The Employer shall be under no obligation to teach an
apprentice to carpentry and joinery any work in connection
with metal ceilings where that work is not performed by the
Employer.

(5) If, through no fault of his/her own, an apprentice fails to
attend a period of training in any week, fortnight or year as
prescribed that period shall be made up during the final year
of the apprenticeship if the Employer and the training author-
ity so arrange.

(6) An apprentice will be released to attend vocational classes
or classes of instruction in accordance with the Industrial Train-
ing Act 1975, the Industrial Training (Apprenticeship Training)
Regulations 1981 or the Apprenticeship Agreement as the case
requires. Apprentices shall be paid the ordinary salary they
would otherwise have been paid during the period they are
released from work.

(7) The provisions of this award shall be read in conjunction
with the Industrial Training Act 1975 and the Industrial Train-
ing (Apprenticeship Training) Regulations 1981.

19.—ACCESS TO RECORDS
(1) Inspection of Time and Salaries Records
(a) The Employer shall maintain a time and salaries record

for each employee.
(b) The entries in the time and salaries records for each em-

ployee shall include—
(i) the name and details of each employee;

(ii) the employee’s job classification or description
and whether full-time, part-time, temporary or
casual;

(iii) the hours worked each day including roster details,
if applicable;

(iv) the salaries, allowances and overtime paid to each
employee and any deductions made there from.

(c) Computerised time and salaries records may be kept
by the Employer and shall be deemed to satisfy the re-
quirements of this clause to the extent of the information
recorded.

(d) The Employer must ensure that each entry in the time
and salaries record is retained for not less than seven (7) years
after it is made.

(e) A representative of the Union(s) shall have the power to
inspect the time and salaries records of an employee or former
employee.

(f) The Employer may refuse the representative access to
the records if—

(i) the Employer is of the opinion that access to the
records by the representative of the Union would
infringe the privacy of persons who are not mem-
bers of the Union; and

(ii) the Employer undertakes to produce the records to
an Industrial Inspector within 48 hours of being no-
tified of the requirement to inspect by the
representative.

(g) The power of inspection may only be exercised by a
representative of a Union authorised in accordance with the
rules of the Union to exercise the power.

(h) Before exercising a power of inspection the representa-
tive shall give reasonable notice of not less than 24 hours to
the Employer.

(i) There shall be a liberty to apply to amend this clause at
any time.

(j) The Employer or Union(s) bound by and party to this
award may apply to the Western Australian Industrial Rela-
tions Commission at any time in relation to this clause.

(2) Access to Employee Files
If the Employer maintains a personal or other file on an

employee, the employee shall be entitled to arrange a time to
examine all material maintained on that file, and may obtain
excerpts/copies of material from the file.

(3) Access to the Award
An employee shall be entitled to have access to a copy of

this award. Sufficient copies shall be made available by the
Employer for this purpose.

20.—SPECIAL RATES AND PROVISIONS
(1) Disability Allowances
(a) Except as otherwise provided in this clause, the annual

base salaries prescribed in this award incorporate a commuted
allowance which is in full substitution for all disability allow-
ances and other special rates and provisions which are contained
in any of the awards named in Clause 1.—Title, as at the date
of registration of this award.

(b) Polychlorinated Biphenyls: Employees required to re-
move or handle equipment or fittings containing
polychlorinated biphenyls (PCBs), for which protective cloth-
ing must be worn, shall be paid an allowance of $1.33 for each
hour or part thereof whilst so engaged.

(c) Asbestos—
(i) Employees required to use materials containing as-

bestos or to work in close proximity to employees
using such materials shall be provided with and shall
use all necessary safeguards as required by the ap-
propriate occupational health authority

(ii) Employees engaged in a work process involving
asbestos who are required to wear protective
equipment, ie. respiratory protection in the form
of a high efficiency class H particulate respirator
and/or special clothing, shall be paid an allow-
ance of 43 cents per hour for each hour or part
thereof whilst so engaged.

(d) Furnace Work
Employees engaged in the construction or alteration or re-

pairs to boilers, flues, furnaces, retorts, kilns, ovens, ladles,
steam generators, heat exchangers and similar refractory work
or on underpinning shall be paid 92 cents per hour or part
thereof whilst so engaged.
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(e) Construction Allowance
(i) In addition to the appropriate rate of pay prescribed in

Appendix A.—Salaries of this award, an employee shall be
paid—

(aa) $29.40 per week if engaged on the construction of a
large industrial undertaking or any large civil engi-
neering project;

(bb) $26.40 per week if engaged on a multi-storey build-
ing but only until the exterior walls have been erected,
the windows completed and a lift made available to
carry the employee between the ground floor and the
floor upon which he/she is required to work. A “multi-
storey building” is a building which, when completed,
will consist of at least five stories.

(cc) $15.60 per week if engaged otherwise on Construc-
tion Work.

(ii) The rates specified in paragraph (1)(e)(i) will be dis-
counted by $13.00 per week, the amount of the commuted
allowance granted under paragraph (1)(a) of this clause.

(f) Asbestos Eradication
(i) This sub-clause shall apply to employees engaged in the

process of asbestos eradication on the performance of work
within the scope of this award.

(ii) For the purposes of this clause “asbestos eradication”
means work on or about buildings, involving the removal or
any other method of neutralisation of any materials which con-
sist of, or contain asbestos.

(iii) All aspects of asbestos work will meet as a minimum
standard the provisions of the National Health and Medical
Research Council codes, as varied from time to time, for the
safe demolition/removal of asbestos based materials.

Without limiting the effect of the above provision, any per-
son who carried out asbestos eradication work shall do so in
accordance with the legislation/regulations prescribed by the
appropriate authorities.

(iv) An employee engaged in asbestos eradication (as de-
fined) shall receive an allowance of $1.16 per hour worked in
lieu of rates prescribed in paragraph (1)(c) of Clause 20.—
Special Rates and Provisions.

(v) Respiratory protective equipment, conforming to the rel-
evant parts of the appropriate Australian Standard (i.e. 1716
“Specification of Respiratory Protective Devices”) shall be
worn by all personnel during work involving eradication of
asbestos.

(g) Where more than one of the disabilities entitling an em-
ployee to extra rates exists on the same job the employee shall
be paid only the highest rate for the disabilities so prevailing.

(2) Tools—Allowances and Provisions
(a) The salary of all tradespersons employed under this award

incorporates a tool allowance for the purpose of such
tradesperson supplying and maintaining tools ordinarily re-
quired in the performance of work as a tradesperson.

(b) The salary of all apprentices incorporates the percentage
which appears against the relevant year of apprenticeship in
subclause (3) of Clause 18.—Apprentices of the appropriate
tradespersons tool allowance.

(c) The tool allowance prescribed in paragraph (2)(a) in-
cludes an amount for the purpose of enabling employees to
insure their tools against loss or damage by theft or fire.

(d) Apprentice Tool Kits
(i) On commencement of an apprenticeship, the Employer

shall provide an apprentice with a basic tool kit, the composi-
tion of which will be agreed in writing between the parties.

(ii) The tool kit provided in accordance with paragraph
(2)(d)(i) of this clause shall

remain the property of the Employer until, on successful
completion of the apprentices indenture, it shall become the
property of the apprentice, without deduction.

(iii) Any dispute regarding the composition of the tool kit
shall be addressed through the procedures contained in Clause
11.—Dispute Resolution.

(e) The Employer shall provide, for the use of tradespersons
or apprentices, all necessary power tools, special purpose tools
and precision measuring instruments.

(f) A tradesperson or an apprentice shall replace or pay for
any tools supplied by the Employer, if lost through the negli-
gence of such employee.

(g) An employee in receipt of a tool allowance shall provide
him/herself with all necessary tools kept in suitable condition
for the performance of the work.

(h) Storage of Tools
(i) The employer shall provide a waterproof and reasonably

secure place on each job where the employees’ tools (when
not in use) may be locked up apart from the employer’s plant
or material.

(ii) The Employer shall indemnify an employee in respect
of any tools of the employee stolen if the Employer’s failure
to comply with this clause is a material factor in contributing
to the stealing of the tools.

(3) Licences—Allowances and Provisions
(a) Plumbing Trade Allowance
The rate of salary specified in Appendix A.—Salaries of this

award, includes an amount in substitution of payment of the
Plumbing Trade Allowance, as defined in the Building Trades
(Government) Award 1968 No. 31a of 1966, to compensate
for the classes of work specified therein as at the date of regis-
tration of this award.

(b) Permit Work
Any licensed plumber called upon by the Employer to use

the licence issued to him/her by the Metropolitan Water Sup-
ply, Sewerage and Drainage Board for a period in any one
week shall be paid $11.25 for that week in addition to the rates
otherwise prescribed.

(c) Electrical Trade Allowance
The rate of salary specified in Appendix A.—Salaries of this

award, includes an amount in substitution of payment of the
allowance for an electronics tradesperson, an electrician—spe-
cial class, an electrical fitter and/or an armature winder or an
electrical installer who holds in the course of employment may
be required to use a current “A” grade or “B” grade licence
issued pursuant to the relevant regulation in force on the 28th
day of February, 1978 under the Electricity Act, 1948.

(d) Scaffolding Certificate Allowance—
A tradesperson who is the holder of a scaffolding certifi-
cate or rigging certificate issued by an accredited training
provider and is required to act on that certificate whilst
engaged on work requiring a certified person shall be paid
37 cents per hour or part thereof: in addition to the rates
otherwise prescribed in this award.

(e) Nominee Allowance
A licensed electrical fitter or installer who acts as nominee

for the Employer shall be paid an allowance of $11.50 per
week.

(f) Setter Out—
A setter out (other than a leading hand) in a joiner’s shop
shall be paid $3.51 per day in addition to the rates other-
wise prescribed.

(4) Industry Allowance
The rate of salary specified in Appendix A.—Salaries of this

award, includes an amount in substitution of payment of the
industry allowances as defined in the Building Trades (Gov-
ernment) Award 1968 No. 31a of 1966 and the Engineering
Trades (Government) award 1967 No. 29, 30 & 31 of 1961 &
3 of 1962 as at the date of registration of this award.

(5) Hospital Environment Allowance
The rate of salary specified in Appendix A.—Salaries of this

award, includes an amount in substitution of payment of the
Hospital Environment Allowance as defined in the Building
Trades (Government) Award 1968 No. 31a of 1966 and the
Engineering Trades (Government) Award 1967 No. 29, 30 &
31 of 1961 & 3 of 1962 as at the date of registration of this
award.

(6) General
(a) Grinding Facilities—

The Employer shall provide adequate facilities for the
employees to grind tools either at the job or at the Em-
ployer’s premises and the employees shall be allowed time
to use the same whenever reasonably necessary.
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(b) The work of an electrical fitter shall not be tested by an
employee of a lower grade.

(7) Variation of Substituted Allowances and Special Rates
No claim shall be made to vary the amount of allowances

incorporated into the annual salary.
PART 5—Hours of Work, Breaks, Overtime and Shiftwork

21.— HOURS OF WORK AND ROSTERING
(1) Ordinary hours of work shall be an average of 38 hours

per week.
(2) Ordinary hours of work shall be worked as rostered, be-

tween 6.00 AM and 6.00 PM Monday to Friday, in 5
consecutive shifts of 7.6 hours (exclusive of meal breaks).

(3) The roster shall be established and maintained by the
Employer in accordance with the operational requirements of
the Employer after consultation with the employees to whom
the rosters apply.

(4) The roster shall be posted on each occasion at least 48
hours before it comes into operation, in a convenient place
where it can be readily seen by the employees concerned.

(5) Rostered work outside of the ordinary hours of work
shall attract the relevant shift penalties. Unrostered work shall
attract the relevant overtime provisions.

(6) Any dispute concerning rosters may be addressed through
the procedures contained in Clause 11.—Dispute Resolution.

(7) Meal and Refreshment Breaks
This subclause operates in conjunction with subclause (2)

of Clause 22—Overtime.
(a) A meal break of not less than 30 minutes nor more than

60 minutes shall be taken between 11.00 am and 2.00 pm,
provided that an employee may with prior approval of their
supervisor be allowed to extend the meal break beyond 60
minutes to a maximum of 90 minutes.

(b) An employee shall not be required to work for more than
five hours without a break for a meal, provided that by agree-
ment between the Employer and employee(s) concerned,
employee(s) may be required to work in excess of five hours,
but not more than six hours, at ordinary rates of pay, without a
meal break.

(c) The time of taking a scheduled meal or rest break may be
altered by the Employer if this is necessary to meet a require-
ment for continuity of operations.

(d) Subject to paragraph (7)(a), an employee engaged as a
regular maintenance employee shall work during meal breaks
at ordinary rates of pay whenever instructed to do so, to rec-
tify a breakdown of plant, or for routine maintenance of plant
which can only be done while such plant is idle.

(e) An employee shall be entitled to one paid refreshment
break of no more than 7 minutes duration, as rostered.

Provided that employees engaged on essential emergency
work or on some process in course (eg. concreting) may be
required to take the refreshment break at a time and in a man-
ner as considered necessary by the Employer.

(8) Nothing in this award shall prevent the Parties from agree-
ing to alternative arrangements to regulate ordinary hours of
work and rostering.

(9) Notwithstanding the provisions of this clause ordinary
hours of work may, by agreement between the Employer and
employees, be worked as rostered in accordance with one of
the following cycles—

(a) Nine day fortnight
Actual hours of 76 hours as rostered over nine days
per fortnight with the tenth day to be taken as an
unpaid rostered day off. The following provisions
shall apply to an employee working under this ar-
rangement—

(i) Rostered Day Off
Each employee shall be allowed one rostered
day off each fortnight in accordance with a
roster prepared by the Employer showing days
and hours of duty and rostered days off for
each employee.
A rostered day off will be the first or last day
of the week unless otherwise agreed between
the Employer and employee.

(ii) Annual Leave and Public Holidays
A four week annual leave entitlement is
equivalent to 152 hours, the equivalent of
eighteen rostered working days of 8 hours 20
minutes, and two rostered days off.
For the purposes of annual leave, a day shall
be credited as 8 hours 20 minutes.

(iii) Overtime
The provisions of the relevant overtime clause,
shall apply for work performed prior to an
employee’s nominated starting time and after
an employee’s nominated ceasing time, as
rostered.

(iv) Study Leave
Credits for Study Leave will be given for edu-
cational commitments falling due between an
employee’s nominated starting and finishing
times.

(b) Nineteen day month
Actual hours of 152 hours as rostered over four weeks
with the twentieth day to be taken as an unpaid
rostered day off. The following provisions shall ap-
ply to an employee working under this arrangement—

(i) Rostered Day Off
Each employee shall be allowed one rostered
day off each four week cycle in accordance
with a roster prepared by the Employer show-
ing days and hours of duty and rostered days
off for each employee.
A rostered day off will be the first or last day
of the week unless otherwise agreed between
the Employer and employee.

(ii) Leave and Public Holidays.
A four week annual leave entitlement is
equivalent to 152 hours, the equivalent to nine-
teen rostered working days of 8 hours, and one
rostered day off.
For the purposes of annual leave, a day shall
be credited as 8 hours.

(iii) Overtime
The provisions of the relevant overtime clause,
shall apply for work performed prior to an
employee’s nominated starting time and after
an employee’s nominated ceasing time, as
rostered.

(iv) Study Leave
Credits for Study Leave will be given for edu-
cational commitments falling due between and
employee’s nominated starting and finishing
times.

(c) The Employer shall not withdraw from an agreement
for ordinary hours to be worked in accordance with
this subclause without prior consultation pursuant to
Part 2 Communication, Consultation and Dispute
Resolution of this Award.

22.—OVERTIME
(1) Overtime Rate.
(a) Work required by the Employer to be performed outside

of the ordinary hours of work, shall be paid for at the overtime
rates of—

(i) Double time and a half when carried out on a public
holiday;

(ii) Double time when carried out after 12.00 noon on a
Saturday, or any time on a Sunday; or

(iii) Time and a half for the first two hours and double
time thereafter at any other time.

(b) Overtime on shift work shall be based on the rate pay-
able for shift work.

(c) On the request of an employee, the Employer may grant
time off in lieu of payment for overtime. Time of in lieu shall
be proportionate to the payment to which the employee is oth-
erwise entitled.
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Eg. One hour at double time equals two hours time off in
lieu if overtime is not claimed.

(d) The allocation of overtime will not be made on the basis
of an employee’s preference for payment or time off in lieu.

(2) Work required by the Employer to be done during the
usual meal break shall be paid at overtime rates until the em-
ployee gets the meal break, provided that, where it is necessary
to continue work uninterrupted, a meal break of not less than
30 minutes shall be allowed between 11.30 a.m. and 2.00 p.m.
to employees engaged on such work.

(3) The provisions of this clause do not operate so as to re-
quire payment of more than double time rates, or double time
and a half on a holiday prescribed under this award.

(4) Each day stands alone in calculating overtime but if over-
time continues beyond midnight on any day, time worked after
midnight shall be deemed part of the previous day’s work.

(a) An employee on overtime duty is entitled, where practi-
cable, to have a minimum break of ten (10) hours before
recommencing work on successive days.

(b) An employee will be paid at ordinary time for any rostered
ordinary hours which fall while a 10 hour break is being ob-
served.

(c) Where an employee is directed by the Employer to re-
commence work after less than a ten hour break, the employee
will be paid at the rate of double time thereafter until released
from duty. The employee shall be entitled to be absent until 10
hours off duty are observed.

(d) For shift employees the period of ten hours shall be re-
duced to eight (8) hours when overtime worked—

(i) is due to a private arrangement between employees,
or

(ii) is due to a shift employee not reporting for duty, or
(iii) is for the purpose of changing shift rosters.

(e) This sub-clause does not apply where overtime is worked
as a result of a recall and actual time worked is less than three
hours on such recall or on each of such recalls.

(f) This sub-clause shall not apply to casuals.
(5) An employee who is recalled to work after leaving the

workplace at the end of the shift will be paid a minimum of
three hours at overtime rates. Time reasonably spent in getting
to and from work shall be counted as time worked. An em-
ployee will be paid in excess of the minimum of three hours
where the addition of the time worked and the time spent trav-
elling to and from work exceeds a total of three hours.

(6) Employees in areas as agreed between the parties may
be rostered for stand by duty outside of the ordinary hours of
work. In addition to any payment due under this award for any
overtime worked, each employee rostered for stand by duty
shall be paid—

(a) Three hours pay at ordinary rates if rostered on any
day Monday to Friday inclusive or if stand by rates
are applicable on a rostered day off.

(b) Four hours pay at ordinary rates if rostered on a Sat-
urday or a Sunday.

(c) Three hours pay at ordinary rates plus a day in lieu if
rostered on a holiday.

(7) Work on a Rostered Day Off
(a) An employee required to work on a rostered day off,

shall be re-rostered for another day off within ten (10) work-
ing days, in lieu of overtime rates prescribed in this clause. A
rostered day off will be the first or last working day of the
week unless otherwise agreed between the Employer and em-
ployee.

(b) Provided that, should the Employer and employee so
agree, the time involved may be treated and paid as overtime
in accordance with the other provisions of this clause.

(c) Provided further, that the employee shall be paid in ac-
cordance with the callout provisions of this subclause where
called out on a rostered day off and required to work for less
than one complete day.

(8) Meal Breaks During Overtime
(a) An employee required to work two (2) hours or more

overtime continuous with their rostered hours, which necessi-
tates taking a meal break, will be paid a meal allowance of

$7.30 for each meal so required or may be provided with a
meal ticket.

Provided that this subclause shall not apply to a employee
notified on the previous day of the requirement to work such
overtime.

(b) Where an employee so notified provides themselves with
a meal and subsequently is not required to work overtime or is
required to work less overtime than the period notified, the
employee shall be paid for each meal provided and not re-
quired the amount prescribed in paragraph 8(a).

(9) Overtime for Apprentices
(a) Apprentices under 18 years of age shall not be required

to work overtime or shift work unless the employee so de-
sires.

(b) Apprentices shall not, except in an emergency, work or
be required to work overtime or shift work at times which
would prevent attendance at Technical School, as required by
any statute, award or regulation applicable to the apprentice.

(10) When an employee, after having worked overtime and/
or shift for which the employee has not been regularly rostered,
finishes work at a time when reasonable means of transport
are not available, the Employer shall provide conveyance to
the employees home or the nearest public transport.

(a) The Employer may require any employee to work rea-
sonable overtime at overtime rates.

(b) Unions party to this award, and/or employees covered
by this award, shall not in any way, directly or indirectly, be a
party to or concerned in any ban, limitation, or restriction upon
the working of overtime in accordance with the requirements
of this paragraph.

23.—SHIFT WORK
(1) The provisions of this clause apply to shift work whether

continuous or otherwise.
(2) Shift work may be worked, but before doing so, the

Employer shall notify the relevant Union party to this award.
(3) Shift Penalties
(a) Where less than five consecutive afternoon or night shifts

are worked by an employee, then employees employed on such
afternoon or night shift shall be paid as follows—

(i) Monday to Friday—at the rate of time and one
half for the first two hours and double time there-
after.

(ii) Saturday and Sunday—at the rate of double time.
(b) The afternoon or night shifts worked shall be deemed to

be consecutive if less than five shifts are worked as a result of
any authorised absence from work, whether paid or unpaid, or
the fact that work on the afternoon or night shift is not carried
out on a Saturday or Sunday.

(c) Monday to Friday Shift Penalties
(i) Subject to paragraph (3)(a), an employee when engaged

on afternoon or night shift shall be paid a loading of fifteen
per cent of the daily salary rate for the classification in which
the employee is employed, per eight hour shift.

(ii) Monday to Friday shift penalties shall apply to employ-
ees rostered to work on the rostered day off as prescribed in
Clause 21.—Hours of Work.

(4) Subject to the provisions of this award all work performed
on a rostered shift, when the major portion of such shift falls
on a Saturday, Sunday or a public holiday, shall be paid for as
follows—

(a) Saturday—at the rate of time and one half
(b) Sunday—at the rate of time and three quarters
(c) Public Holidays—at the rate of double time
(d) These rates shall be paid in lieu of the shift allow-

ance prescribed in sub paragraph (3)(c)(i) of this
clause.

(5) In the case of a part-time employee who ordinarily works
less than five shifts per week, paragraph (3)(a) and paragraph
(3)(b) shall be applied as though the number of shifts the part-
time employee ordinarily works were substituted for the
references to five consecutive shifts therein.

PART 6—LEAVE OF ABSENCE AND PUBLIC HOLI-
DAYS
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24.—CASUAL EMPLOYEES
Casual employees are not entitled to paid leave under this

Part 6.

25.—PUBLIC HOLIDAYS.
(1) Prescribed Public Holidays.
(a) New Year’s Day, Australia Day, Good Friday, Easter

Monday, Anzac Day, Labour Day Foundation Day, Sovereign’s
Birthday, Christmas Day and Boxing Day will be paid public
holidays.

(b) Any additional public holidays proclaimed under Sec-
tion 7 of the Public and Bank Holidays Act, 1972 will be
observed as public holidays.

(2) When a paid public holiday falls on a Saturday or Sun-
day, the holiday will be observed on the next Monday.

(3) When Boxing Day falls on a Sunday or Monday, the
holiday will be observed on the next Tuesday.

(4) In each case the substituted day will be a paid holiday
and the day for which it is substituted will not be a holiday.

(5) Payment for Public Holidays.
(a) An employee not required to work on a day solely be-

cause the day is a public holiday shall be paid for the ordinary
hours that the employee would have worked as if the day had
not been a public holiday.

(b) Payment for holidays shall be in accordance with the
usual hours of work.

(6) All hours worked on a public holiday will be paid at the
rate of double time and a half of the ordinary rate of pay or if
an employee chooses, the employee will be paid at the rate of
time and a half of the ordinary rate of pay and time off in lieu
credits will be increased by the equivalent of the time worked.

(7) Public Holidays Falling on Days Off.
(a) Where a public holiday falls on a rostered day off or a

day off duty as prescribed in Clause 21.—Hours of Work and
Rostering, the following working day shall be observed in lieu
of the public holiday in the case of day employees and at a
mutually convenient time in the case of shift employees.

(b) If a public holiday falls on an employee’s rostered day
off or falls on an employee’s day off duty, the employee’s time
off in lieu credits shall be increased by the number of hours
that would ordinarily have been worked if that day had been
an ordinary working day.

(8) In exceptional circumstances, where an employee so re-
quests and with the agreement of the Employer, employee and
the relevant Union, time off in lieu credits accumulated under
this clause may be paid out.

(9) When an employee is absent on leave without pay, sick
leave without pay or workers’ compensation, any day observed
as a public holiday falling during the absence will not be treated
as a paid holiday. If the employee is on duty or available on
the whole of the working day immediately preceding a public
holiday or on the whole of the working day immediately fol-
lowing a day observed as a public holiday, the employee will
be paid for such holiday.

(10) A part-time employee shall not be entitled to payment
for any public holiday referred to in this clause if not so rostered
to work on that holiday.

(11) Nothing in this Award will prevent the Parties from agree-
ing alternative arrangements for the taking of public holidays.

26.—ANNUAL LEAVE
(1) Employees will receive 20 days of paid annual leave,

excluding public holidays, for each period of 12 months con-
tinuous service.

(2) An additional 5 days of paid annual leave shall be granted
to a shift employee regularly rostered to work on Sundays and
public holidays. Where an employee is rostered in this man-
ner for only part of the 12 month qualifying period, the annual
leave entitlement shall accrue at the rate of 3.65 hours of pay
for each completed week of continuous service.

(3) Employees annual leave entitlement will accrue pro rata
on a weekly basis, being 2.92 hours pay per week of continu-
ous service, and be cumulative from year to year.

(4) With the Employer’s agreement, an employee may be
allowed to take annual leave before it has accrued.

(5) Annual leave will be taken at times agreed between the
employee and the Employer. In reaching such agreement equal
consideration shall be given to the needs of the employee and
the operational convenience of the Employer.

(6) Employees will be entitled, after the end of each period
of 12 months continuous service and before the completion of
the subsequent period of 12 months continuous service, to take
annual leave in one continuous period of 4 weeks or in two
separate periods of not less than 2 weeks on each occasion.

(7) If the Employer and the employee agree annual leave
may be taken in any number of periods of not less than 1 day
on each occasion.

(8) Should any public holidays fall within an employee’s
period of annual leave, the holiday or holidays, as the case
may be, shall be added to the period of annual leave.

(9) Employees will take unused annual leave accrued dur-
ing a period of 12 months continuous service before the
completion of the subsequent period of 12 months continuous
service, if required by the Employer on the giving of reason-
able notice.

(10) An employee will be paid when on leave the rate of pay
the employee received for the greatest proportion of the calen-
dar month prior to taking the leave.

(11) An employee will be paid for each period of annual
leave at the time of taking the leave, if the employee so elects.

(12) The annual base salaries prescribed in this Award
incorporate a commuted allowance which is in substitu-
tion for leave loading. Leave entitlements utilised during
the life of this award, including credits accrued prior to
the commencement of this award, will not otherwise at-
tract leave loading.

(13) Nothing in this award shall prevent an employee, with
the consent of the employer, from accumulating and carrying
forward any portion of the employee’s annual leave entitle-
ments from one year to the next.

(14) The Employer will not unreasonably withhold consent
for the accumulation of up to 40 days of paid annual recrea-
tion leave for the purpose of taking extended leave in a
particular year.

(15) Annual leave shall continue to accrue during periods of
annual leave, public holidays, long service leave and author-
ised sick leave (paid or unpaid) provided that—

(a) In the case of long service leave, only for up to a
maximum period of absence of 3 months, but where
long service leave on half pay is taken, annual leave
will accrue proportionally over any period of leave
which does not exceed the equivalent of 3 months
on full pay.

(b) In the case of sick leave, only for up to a maximum
period of absence of 3 months.

(16) Approved periods of absence from work through Work-
ers Compensation shall not interrupt continuity of service, but
annual leave shall accrue during the first six months only of
any such absence.

(17) Annual Leave Payout or Recovery on Termination.
(a) Any accrued and pro-rata leave which has not been taken

will be paid on termination of employment.
(b) Pro-rata leave will not be paid where employment is ter-

minated for misconduct or other grounds that justify summary
dismissal.

(c) If at termination an employee has taken more leave than
has been accrued, the employee shall pay back that leave. The
Employer may deduct any money owing from the employee’s
final pay.

(18) An employee who works an average of a 38 hour week
and who accumulates a rostered day off, shall be required to
take one period of annual leave to include a rostered day off
duty. The rostered day off duty will not attract additional pay
or leave in lieu of that rostered day off.

27.—SICK LEAVE
(1) Employees will receive 10 days of paid sick leave for

each period of 12 months continuous service.
(2) The sick leave entitlement will accrue pro rata on a weekly

basis and be cumulative from year to year.
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(3) To be granted paid sick leave, the employee must advise
the Employer as soon as reasonably practicable of the inabil-
ity to attend for work, the nature of the illness or injury and
the estimated period of absence. This advice shall be provided
within 24 hours of commencement of the absence, other than
in extraordinary circumstances.

(4) Any absence on sick leave of more than two consecutive
days, will be supported by evidence that satisfies the Employer
that the absence from work was on account of personal illness
or injury.

(5) The total number of absences on sick leave, which are
not supported by evidence that satisfies the Employer that the
absence from work was on account of personal illness or in-
jury, shall not exceed 5 days in any particular accrual period.

(6) Payment for sick leave may be adjusted at the end of
each accruing year, or at the time the employee leaves the
service of the Employer, in the event of the employee being
entitled by service subsequent to the sickness in that year to a
greater allowance than that made at the time the sickness oc-
curred.

(7) In the event of prolonged or repetitive absence on sick
leave, the Employer may require an employee to provide a
report on their health status from a registered medical practi-
tioner, or be examined by a registered medical practitioner
selected by agreement between the Employer and the employee.
The fee for any such examination will be paid by the Em-
ployer.

(8) If an employee provides satisfactory medical evidence
that the employee was restricted to a hospital or the employ-
ee’s place of residence for 7 consecutive days or more whilst
on paid leave, the Employer will grant the employee paid sick
leave, up to the limit of the employee’s accrued entitlement,
and leave credits equivalent to the paid sick leave granted will
be reinstated. Replaced annual leave shall be taken at the rate
of wage applicable at the time the leave is subsequently taken.

(9) The provisions of this clause, with respect to payment,
do not apply for any period in which the employee is entitled
to payment under the Workers’ Compensation Act or where
illness or injury is the result of the employee’s own miscon-
duct.

(10) Sick leave shall not be granted in substitution for a
rostered day off duty.

(11) An employee who accrues time towards a rostered day
off, shall have sick leave debited on the basis of the ordinary
hours which would have been worked each day by the em-
ployee and shall accrue the usual entitlement towards the day
off.

(12) An employee entitled to paid sick leave shall be granted
the leave without loss of ordinary pay.

(13) For the purposes of this clause a certificate issued by a
registered medical practitioner or a registered dentist will sat-
isfy the Employer that the certified absence from work was on
account of personal illness or injury.

28.—LONG SERVICE LEAVE
(1) Employees will receive a cumulative entitlement to 13

weeks paid long service leave after 10 years’ continuous serv-
ice; and after each further 7 years’ continuous service.

(2) Long service leave will be taken at times agreed between
the employee and the Employer. In reaching such agreement
equal consideration shall be given to the needs of the employee
and the operational convenience of the Employer.

(3) Employees will be entitled, after the end of each accrual
period and before the completion of the subsequent accrual
period, to take long service leave in one continuous period of
13 weeks.

(4) Employees will take long service leave within 3 years of the
date the leave is accrued unless the Employer agrees otherwise.

(5) An employee, by agreement, may choose to take long
service leave as an entitlement to 26 weeks of leave at half
pay. In calculating the rate of pay to apply in such an instance,
the provisions of subclause (14) of the General Order, referred
to in subclause (13) hereof, shall apply.

(6) If the Employer and the employee agree long service
leave may be taken in any number of periods not less than 1
week on each occasion.

(7) A public holiday occurring during a period of long serv-
ice leave is part of the long service leave and an extra day in
lieu will not be granted.

(8) In this clause “continuous service” includes any period
during which an employee was absent on approved paid leave,
and any service with the Employer immediately prior to this
award having effect.

(9) In this clause “continuous service” does not include any
periods exceeding 4 weeks, on each occasion, during which
an employee was absent on leave without pay or parental leave
or any other absence during which the employee was not paid,
however such leave shall not be deemed to break service.

(10) In this clause “continuous service” does not include
any periods during which an employee was absent on long
service leave which had accrued prior to 1 April 1974.

(11) If an employee is retired by the Employer on the grounds
of ill health or for any other cause and the employee has com-
pleted at least 12 months continuous service the employee will
be paid out pro-rata long service leave.

(12) Pro-rata long service leave will be paid out to an em-
ployee’s estate or any other person nominated by the employee
in writing, in the event of the employee’s death, if the em-
ployee has completed at least 12 months continuous service.

(13) Subject to the provisions of this clause the long service
leave provisions set out in Volume 66 of the Western Austral-
ian Industrial Gazette, at pages 319 to 321 inclusive, shall apply
to employees covered by this award.

29.—TRAINING LEAVE.
(1) The Employer will provide an employee with study as-

sistance in the form of leave with pay to undertake part-time
study that is relevant to the duties being or likely to be per-
formed by an employee, is relevant to the current and emerging
needs of the Employer, enhances their career development,
and does not unduly affect or inconvenience the operations of
the Employer.

(2) Study leave with pay will be for formal study periods
only and an employee will undertake at least 50% of formal
study in their own time. An employee will provide evidence
that satisfies the Employer as to their attendance and satisfac-
tory progress with studies. The maximum amount of paid study
leave will be 160 hours within a 12 month period for a full-
time employee and pro rata for a part-time employee.

(3) Nothing in this award will prevent the Employer from
agreeing to alternative arrangements for utilising this entitle-
ment to leave with pay for study purposes or for structured
trade training.

30.—UNION REPRESENTATIVES
(1) Subject to the recognition of properly constituted au-

thority, Union delegates appointed by the Union shall be
recognised by the Employer. The Employer shall be notified
in writing by the Union of the delegates appointed.

(2) The employer shall grant paid leave during ordinary
working hours to an employee—

(a) who is required to give evidence before any Indus-
trial Tribunal;

(b) who as a Union nominated representative of the em-
ployees is required to attend negotiations and/or
conferences between the Union and Employer;

(c) when prior agreement between the Union and Em-
ployer has been reached for the employee to attend
official Union meetings preliminary to negotiations
or industrial hearings;

(d) who as a Union nominated representative of the em-
ployees is required to attend joint Union/management
consultative committees or working parties.

(3) Trade Union Training.
(a) An employee nominated or nominating to attend trade

union training will be granted up to five (5) days paid leave
per annum, by agreement. Up to ten days may be granted in
any one calendar year provided that the total leave being granted
in that year and in the subsequent year does not exceed ten
days.

(b) A qualifying period of 12 months in Government em-
ployment shall be served before an employee is eligible to
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attend courses or seminars of more than a half day duration,
unless otherwise agreed.

(4) The granting of leave pursuant to subclause (2) of this
clause shall only be approved—

(a) where an application for leave has been submitted
by an employee a reasonable time in advance;

(b) for the minimum period necessary to enable the un-
ion business to be conducted or evidence to be given;

(c) for those employees whose attendance is essential;
(d) when the operation of the organisation is not being

unduly affected and the convenience of the Employer
impaired.

(5) Approval of leave requested pursuant to subclause (3)
will be subject to—

(a) notice of at least four weeks or a lesser period by
agreement, being given to the Employer;

(b) the request being made in writing detailing the sub-
ject, date, duration, venue and authority conducting
the course of the leave and being accompanied by
Union authorisation.

(c) the operation of the organisation not being unduly
affected nor the convenience of the Employer im-
paired.

(6) Leave will be granted at the ordinary rate of pay and, in
the case of leave granted pursuant to subclause (3)—

(a) will not include shift allowances, penalty rates or
overtime but shift workers shall be deemed to have
worked the shifts they would have worked had they
not attended the course for all other purposes of the
award.

(b) where a public holiday or rostered day off (includ-
ing a rostered day off as a result of working a 38
hour week) falls during the duration of a course, a
day off in lieu of that day will not be granted.

(7) Leave granted shall include any necessary travelling time
during working hours.

(8) The Employer is not liable for any expense incurred by
the employee when attending trade union training or union
business.

(9) The provisions of this clause shall not apply when an
employee is absent from work without the approval of the
Employer.

(10) Reasonable unpaid leave is available to an employee
nominated by the Union to attend to union business in work
time, subject to operational requirements.

(11) Nothing in this clause shall diminish the existing arrange-
ments relating to the granting of paid leave for union business.

31.—DEFENCE FORCE TRAINING LEAVE
(1) Where an employee is a volunteer member of the De-

fence Forces or the Cadet Force, leave may be granted for the
employee to attend an annual camp of continuous training,
additional approved camp or course of instruction, subject to
operational requirements and the conditions of this clause.

(2) Leave Entitlement
(a) Two weeks of special leave on full pay may be granted in

each period of 12 months commencing on 1 July each year.
(b) If the Officer in Charge of a unit certifies that it is essen-

tial for an employee to be at the camp in an advance or rear
party, a maximum of four extra days on full pay may be granted
in the 12 month period.

(3) Additional Leave
(a) Further leave to attend an additional approved camp or

course of instruction may be granted as leave without pay and
the difference between civil and Defence Forces pay made up.

(b) In calculating Defence Forces pay for additional camps
or courses, weekends and holidays should be excluded so that
employees will have the benefit of any pay with respect of
these days. Evidence of the necessity to attend extra camps or
courses of instruction shall be provided to the employer.

(4) Employees who are members of the Defence Forces and
the Cadet Force may only be granted leave for attendance at
one annual camp of continuous training and one additional
approved camp or course of instruction.

32.—WITNESS AND JURY SERVICE
(1) Notification
(a) An employee required to serve on a jury shall, as

soon as possible after being summonsed to serve, notify
the Employer.

(b) The summons to serve must be produced when making
application to obtain leave for jury service.

(2) Leave Entitlement
(a) An employee required to serve on a jury shall be granted

leave of absence by the Employer, without loss of pay, but
only for the period required to enable the employee to carry
out his/her duties as a juror.

(b) An employee shall not claim fees for jury service and
any fees paid to an employee for jury service shall be paid to
the Employer.

(c) Where jury service is required while an employee is on
any form of paid leave, such leave will not be reinstated.

(3) An employee must return to duty immediately upon be-
ing discharged from jury service, if such release occurs during
normal working hours.

(4) An employee shall provide evidence of attendance at jury
service, the duration of such attendance, and the amount re-
ceived in respect of such service, to the employer.

(5) The conditions specified in subclauses (1) to (4) hereof
shall also apply where an employee is required as a crown
witness during normal working hours.

(6) An employee subpoenaed or called as a witness under
any other circumstances other than specified in subclauses
(1)(a) and (5), shall be granted leave of absence without pay
except when the employee makes an application to clear ac-
crued leave in accordance with award provisions.

33.—BEREAVEMENT LEAVE
(1) Employees will receive a non—cumulative entitlement

to paid bereavement leave of up to 2 days on the death of a
family member. Provided that the Employer may exercise a
discretion to grant bereavement leave to an employee in re-
spect of some other person with whom the employee has a
special relationship.

(2) The two days need not be consecutive.
(3) The Employer may require evidence that satisfies the

Employer as to the death that is the subject of the leave sought
and the employees relationship to the deceased person.

(4) Payment in respect of bereavement leave is to be made
only where the employee otherwise would have been on
duty and shall not be granted where the employee con-
cerned would have been off duty in accordance with his
roster, or on long service leave, annual leave, sick leave,
workers’ compensation, leave without pay, public holiday,
or a special day off.

(5) Bereavement leave shall not be granted in substitution
for a rostered day off duty, however an employee on bereave-
ment leave shall continue to accrue an entitlement towards a
rostered day off.

(6) For the purposes of this clause “family member” has the
same meaning as defined in Clause 35.

34.—PARENTAL LEAVE
(1) Definitions
(a) “Adoption”, in relation to a child, is a reference to a

child who—
(i) is not the natural child or the step child of the em-

ployee or the employee’s spouse;
(ii) is less than five years of age; and

(iii) has not lived continuously with the employee for a
period of six months or more.

(b) “Continuous service” means service under an unbroken
contract of employment and includes—

(i) any period of leave taken in accordance with this
clause;

(ii) any period of part-time employment worked in ac-
cordance with this clause; or

(iii) any period of leave or absence authorised by the Em-
ployer by this award.
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(c) “Expected date of birth” means the day certified by a
medical practitioner to be the day of which the medical prac-
titioner expects the employee or the employee’s spouse, as the
case may be, to give birth to a child.

(d) “Parental leave” means leave provided for by paragraph
(2)(a) of this clause.

(e) “Spouse” includes a defacto or a former spouse, pro-
vided that it does not include a former spouse in the case of
Adoption Leave.

(2) Entitlement to Parental Leave
(a) An employee is entitled to take up to 52 consecutive weeks

of unpaid leave in respect of—
(i) the birth of a child to the employee or the employ-

ee’s spouse; or
(ii) the placement of a child with the employee with a

view to the adoption of the child by the employee.
(iii) an employee is not entitled to take parental leave at

the same time as the employee’s spouse but this para-
graph does not apply to—
(aa) one week’s parental leave taken by the male

parent immediately after birth of the child; or
(bb) three weeks parental leave taken by the em-

ployee and the employee’s spouse immediately
after a child has been placed with them with a
view to their adoption of the child.

(iv) The entitlement of parental leave is reduced by any
period of parental leave taken by the employee’s
spouse in relation to the same child, except the pe-
riod of one week’s leave referred to in placitum
(a)(iii)(aa) of this subclause.

(3) Entitlement to Part-Time Employment
(a) Where an employee is eligible for Parental Leave and

where the Employer agrees—
(i) A male employee may work part-time in one or more

periods at any time from the date of birth of the child
until its second birthday.

(ii) A female employee may work part-time in one or
more periods while she is pregnant where, because
of the pregnancy, part-time employment is necessary
pursuant to subclause (8) or desirable.

(iii) Subject to subclause (8), a female employee may
work part-time in one or more periods at any time
after the date of birth of the child until its second
birthday.

(iv) In relation to adoption, an employee may work part-
time in one or more periods at any time from the
date of the placement of the child until the second
anniversary of that date.

(v) Subject to the provisions of this clause part-time work
under this clause shall be in accordance with Clause
13.2—Part-Time Employees, provided that any re-
strictions and notification requirements on the
employment of part-time employees shall not apply
provided that any notice periods and requirements
for the variation of part-time hours shall apply.

(vi) Written Agreement
(aa) Before commencing a period of part-time em-

ployment under this subclause, the Employer
and the employee shall agree in writing to the
terms of the part-time employment.

(bb) The terms of this agreement may be varied in
writing by consent.

(cc) The Employer and the employee shall each
have a copy of any written variation.

(vii) The work to be performed part-time need not be the
work performed by the employee in his or her former
position but shall be work otherwise performed un-
der this award.

(4) Special Adoption Leave
(a) The Employer shall grant to any employee who is seek-

ing to adopt a child, such unpaid leave not exceeding two days,
as is required by the employee to attend any compulsory inter-
views or examinations as are necessary as part of the adoption

procedure. Where paid leave is available to the employee the
Employer may require the employee to take such leave in lieu
of special leave.

(5) Notice Period
(a) The employee shall give the Employer at least 10 weeks’

notice of his or her intention to take parental leave.
(b) The employee shall notify the Employer of the dates on

which he or she wishes to start and finish the leave.
(c) An employee shall not be in breach of this clause as a

consequence of failure to give the required notice if such fail-
ure is occasioned by—

(i) the confinement occurring earlier than the expected
date; or

(ii) the requirement of an adoption agency to accept ear-
lier or later placement of a child, the death of the
spouse or other compelling circumstances.

(d) Notwithstanding the provisions of Clause 12—Contract
of Service, a pregnant employee who has not applied for leave
in accordance with the provisions of this clause shall be deemed
to have resigned six weeks before the expected date of birth.

(e) As soon as practicable an employee shall notify the Em-
ployer of any change in the information provided pursuant to
this clause.

(6) Certification
(a) An employee who has given notice of his or her intention

to take parental leave, other than for adoption, is to provide to
the Employer a certificate from a medical practitioner stating
that the employee or the employee’s spouse, as the case may
be, is pregnant and the expected date of birth.

(b) An employee who has given notice of his or her inten-
tion to take parental leave for adoption, is to provide to the
Employer—

(i) a statement from an adoption agency or other appro-
priate body of the presumed date of placement of the
child with the employee for adoption purposes; or

(ii) a statement from the appropriate government author-
ity confirming that the employee is to have custody
of the child pending an application for an adoption
order.

(7) Notice of Spouse’s Parental Leave
(a) An employee who has given notice of his or her intention

to take parental leave and who is actually taking parental leave
is to notify the Employer of particulars of any period of paren-
tal leave taken or to be taken by the employee’s spouse in
relation to the same child.

(b) Any notice given under paragraph (7)(a) may either be
in a form acceptable to the employer or shall be supported by
a statutory declaration by the employee as to the truth of the
particulars notified, including—

(i) That the period of paternity leave is being taken by
the employee for the purpose of becoming the pri-
mary caregiver of the child;

(ii) Particulars of any period of parental leave sought, or
taken by the employee’s spouse; and

(iii) For the period of parental leave the employee will
not engage in any conduct inconsistent with the em-
ployee’s contract of employment.

(8) Transfer to a Safe Job
(a) Where in the opinion of a registered medical practitioner,

illness or risks arising out of the pregnancy or hazards con-
nected with the work assigned to the employee make it
inadvisable for the employee to continue at her present work,
the employee shall, if the Employer deems it practicable, be
transferred to a safe job at the rate and on the conditions at-
taching to the job until the commencement of maternity leave.

(b) If the transfer to a safe job is not practicable, the em-
ployee may, or the employer may require the employee to,
take leave for such period as is certified necessary by a regis-
tered medical practitioner. Such leave shall be treated as
maternity leave for the purposes of subclauses (12), (13), (14)
and (15) hereof.

(9) Maternity Leave Before and After the Birth
A female employee who has given notice of her intention to

take parental leave, other than for an adoption, shall ordinarily
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commence the leave six weeks before the expected date of
birth and end the leave six weeks after the day on which the
birth has taken place. Provided that an employee may apply to
the employer to continue or resume duty in respect of any
period closer to the expected date of birth and the employer
may approve the application, provided the application is sup-
ported by the certificate of a registered medical practitioner
indicating that the employee is fit for duty.

(10) Variation of Period of Parental Leave
An employee may at any time whilst absent from duty on

parental leave, make application to extend or reduce the pe-
riod referred to in the original application, but so that the
amended period complies with the requirements of subclauses
(2) and (9) of this clause and the Employer may grant permis-
sion in accordance with the amended application.

(11) Cancellation of Parental Leave
(a) Maternity leave, applied for but not commenced, shall

be cancelled when the pregnancy of a employee terminates
other than by the birth of a living child.

(b) Where the pregnancy of a employee then on maternity
leave terminates other than by the birth of a living child, it
shall be the right of the employee to resume work at a time
nominated by the Employer which shall not exceed four weeks
from the date of notice in writing by the employee to the em-
ployer that she desires to resume work.

(12) Special Maternity Leave and Sick Leave
(a) Where the pregnancy of an employee not then on mater-

nity leave terminates after twenty-eight weeks other than by
the birth of a living child then—

(i) she shall be entitled to such period of unpaid leave
(to be known as special maternity leave) as a regis-
tered medical practitioner certifies as necessary
before her return to work, or

(ii) for illness other than the normal consequences of con-
finement she shall be entitled, either in lieu of or in
addition to special maternity leave, to such paid sick
leave as to which she is then entitled and which a
registered medical practitioner certifies as necessary
before her return to work.

(b) Where an employee not then on maternity leave suffers
illness related to her pregnancy, she may take such paid sick
leave as to which she is then entitled and such further unpaid
leave (to be known as special maternity leave) as a registered
medical practitioner certifies as necessary before her return to
work, provided that the aggregate of paid sick leave, special
maternity leave and maternity leave shall not exceed twelve
months.

(c) For the purposes of subclauses (2), (7), (9), (13), (15)
and (16) hereof, maternity leave shall include special mater-
nity leave.

(d) A employee returning to work after the completion of a
period of leave taken pursuant to this subclause shall be enti-
tled to the position which she held immediately before
proceeding on such leave or, in the case of an employee who
was transferred to a safe job pursuant to subclause (8), to the
position she held immediately before such transfer.

(e) Where such position no longer exists but there are other
positions available, for which the employee is qualified and
the duties of which she is capable of performing, she shall be
entitled to a position as nearly comparable in status and salary
to that of her former position.

(13) Parental Leave and Other Leave Entitlements
(a) Nothing contained in this clause prevents the grant of

accrued annual leave or long service leave to a employee in
respect of the whole or any part of the period referred to in
subclause (2) of this clause.

(b) Except by reason of the grant of accrued annual leave or
long service leave a employee is not entitled to salary in re-
spect of the period of absence from duty permitted in
accordance with this clause.

(c) Subject to the provisions of subclause (12), absence of a
employee which has been permitted in accordance with the pro-
visions of this clause shall not be deemed absence on sick leave.

(d) An employee working part-time in accordance with
this clause shall be paid for and take any leave accrued in

respect of a period of full-time employment, in such peri-
ods and manner as specified in the annual leave provisions
of this award, as if the employee were working full time
in the class of work the employee was performing as a
full-time employee immediately before commencing part-
time work under this clause.

(e) A full time employee shall be paid for and take any an-
nual leave accrued in respect of a period of part-time
employment under this subclause, in such periods and manner
as specified in this award, as if the employee were working
part-time in the class of work the employee was performing as
a part-time employee immediately before resuming full-time
work. Provided that, by agreement between the Employer and
the employee, the period over which the leave is taken may be
shortened to the extent necessary for the employee to receive
pay at the employee’s current full-time rate.

(f) An employee working part-time under this clause shall
have sick leave entitlements which have accrued under this
award (including any entitlement accrued in respect of pre-
vious full-time employment) converted into hours. When
this entitlement is used, whether as a part-time or full-
time employee, it shall be debited for the ordinary hours
that the employee would have worked during the period
of absence.

(14) Return to Work After Parental Leave
(a) An employee shall confirm his or her intention of return-

ing to work by notice in writing to the Employer given not
less than four weeks prior to the expiration of the period of
parental leave.

(b) Return to Former Position
(i) An employee, upon the expiration of the notice required

by paragraph (14)(a) hereof, shall be entitled to the position
which he or she held immediately before proceeding on pa-
rental leave or, in the case of a employee who was transferred
to a safe job pursuant to subclause (8), to the position which
she held immediately before such transfer. Where such posi-
tion no longer exists but there are other positions available for
which the employee is qualified and the duties of which he or
she is capable of performing, the employee shall be entitled to
a position as nearly comparable in status and salary or wage to
that of the former position.

(ii) An employee who has had at least 12 months continuous
service with the Employer immediately prior to commencing
part-time employment after the birth or placement of a child
has, at the expiration of the period of such part-time employ-
ment or the first period, if there is more than one, the right to
return to his or her former position.

(iii) Nothing in sub paragraph (b)(ii) of this subclause shall
prevent the Employer from permitting the employee to return
to his or her former position after a second or subsequent pe-
riod of part-time work.

(15) Effect of Parental Leave on Employment
(a) Notwithstanding any agreement or other provision to the

contrary—
(i) absence on parental leave shall not break the conti-

nuity of service of a employee but shall not be taken
into account in calculating the period of service for
any purpose of the award.

(ii) commencement of part-time employment in accord-
ance with this clause, and return from part -time to
full-time work under this clause, shall not break the
continuity of service or employment.

(16) Termination of Employment
(a) An employee on parental leave may terminate his or her

employment at any time during the period of leave by notice
given in accordance with this award.

(b) The employer shall not terminate the employment of a
employee on the ground of pregnancy or absence on parental
leave, or because the employee exercises of proposes to exer-
cise any rights arising under this clause, or has enjoyed or
proposes to enjoy any benefits arising under this clause, but
otherwise the rights of the Employer in relation to termination
of employment are not hereby affected.

(c) Any termination entitlements payable to an employee
whose employment is terminated while working part-time
under this clause, or while working full-time after transferring
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from part-time work under this clause, shall be calculated by
reference to the full-time rate of pay at the time of termination
with the calculation of entitlements to be apportioned and paid
at the full time rate of accrual for periods of full-time employ-
ment and at the relevant pro rata rate of accrual for periods of
part time employment.

(17) Replacement Employees
(a) A replacement employee is an employee specifically en-

gaged as a result of an employee proceeding on parental leave
or working part-time under this clause.

(b) Before the Employer engages a replacement employee
under this subclause, the Employer shall inform that person of
the temporary nature of the employment and of the rights of
the employee who is being replaced.

(c) Before the Employer engages a person to replace a em-
ployee temporarily promoted or transferred in order to replace
an employee exercising his or her rights under this clause, the
Employer shall inform that person of the temporary nature of
the promotion or transfer and of the rights of the employee
who is being replaced.

(d) Provided that nothing in this subclause shall be con-
strued as requiring the Employer to engage a replacement
employee.

(e) A replacement employee shall not be entitled to any of
the rights conferred by this clause except where the employ-
ment continues beyond the twelve months qualifying period,
in which case, unbroken service as a replacement employee
shall be treated as continuous service for the purpose of
subclause (1)(b) hereof.

(f) The provisions of this subclause shall apply to a replace-
ment employee notwithstanding the provisions of Clause
12.—Contract of Service.

(g) A replacement employee may be employed part-time.
Subject to this subclause, paragraphs (3)(a)(v), (3)(a)(vi),
(13)(d), (13)(e), (13)(f) and (16)(c) of this clause apply to the
part-time employment of replacement employees

(18) Eligibility
(a) Employees must have completed at least 12 months

continuous service before the expected date of birth or
placement.

(b) A pregnant employee with less than 12 months of con-
tinuous service shall have no right to maternity leave and shall
be required to resign six weeks before the expected date of
birth, unless the Employer determines otherwise.

35.—FAMILY LEAVE
(1) An employee may use in each calendar year up to 5 days

of the sick leave with pay entitlements the employee accrued
in previous years of service, to care for a family member or a
member of the employee’s household who is ill and who re-
quires the employee’s immediate care and attention during the
period of illness. Provided that the Employer may exercise a
discretion to grant family leave to an employee in respect of
some other person with whom the employee has a special re-
lationship.

(2) Subject to subclause (3) “family member” means—
(a) a spouse or former spouse;
(b) a child, sibling or parent; and
(c) a child, sibling or parent of a spouse or former spouse

(3) Where the context reasonably permits, the term “step”
or “defacto” or “grand” may be applied as a prefix to the words
“spouse”, “child”, “sibling”, and “parent” to extend the scope
of the definition of “family member”.

(4) “Member of the employee’s household” means a person
who resides with the employee.

(5) An employee who does not have accrued sick leave with
pay entitlements sufficient to take 5 days family leave during
a calender year will be entitled to use up to 5 days of annual
recreational leave for family leave purposes

(6) Absence from work on Family Leave will be supported
by evidence that satisfies the Employer that the person is ill,
the employee’s relationship to the ill person and the need for
the employee to provide the ill person with immediate care
and attention.

(7) Family leave is not cumulative from year to year.

36.—PAID LEAVE FOR ENGLISH LANGUAGE
TRAINING.

(1) Leave to attend English Language Training (training
which is designed to impart an acceptable level of vocational
English proficiency) shall be granted, without loss of pay dur-
ing normal working hours, to employees from a non-English
speaking background, who—

(a) are unable to meet standards of communication to
advance career prospects;

(b) constitute a safety hazard or risk to themselves and/
or fellow employees; or

(c) are not able to meet the accepted production require-
ments of the Employer.

(2) Subject to appropriate needs assessment participation in
training will be on the basis of a minimum of 100 hours per
employee per year.

(3) The content and provider of the training shall be agreed
between the Employer, Unions and the Adult Migrant Educa-
tion Service or other approved authority conducting the
training, and will take account of the vocational needs of an
employee in respect of—

(a) communication, safety and welfare;
(b) productivity within his/her current position as well

as those positions to which he/she may be consid-
ered for promotion or redeployment;

(c) issues in relation to training, retraining and
multiskilling, award restructuring, industrial relations
and safety provisions, and equal opportunity employ-
ment legislation.

(4) The selection of employees for training will be deter-
mined by consultation between the Employer and the
appropriate Unions.

37.—SPECIAL LEAVE WITHOUT PAY
Employees may be granted leave without pay provided that

the leave does not conflict with operational requirements.

38.—SPECIAL LEAVE WITH PAY
Employees may be granted leave with pay provided that the

leave does not conflict with operational requirements.
PART 7—Transfers, Travelling and Working Away from

Usual Place of Work

39.—CAR ALLOWANCE.
(1) Where an employee is required and authorised to use

his/her own motor vehicle in the course of his/her duties an
employee shall be paid an allowance not less than that pro-
vided for in the table set out hereunder. Notwithstanding
anything contained in this subclause the Employer and the
employee may make any other arrangement as to car allow-
ance not less favourable to the employee.

(2) Where an employee in the course of a journey travels
through two or more of the separate areas, payment at the rates
prescribed herein shall be made at the appropriate rate appli-
cable to each of the separate areas traversed.

(3) A year, for the purpose of this clause, shall commence on
the 1st day of July and end on the 30th day of June next fol-
lowing.

 Engine Displacement
(in Cubic Centimetres)

Over  Over  1600cc
2600cc 1600cc  & under

Area and Details - 2600cc

Rate (cents) per kilometre
Metropolitan Area 63.3 54.9 48.7
South West Land Division 65.1 56.5 50.2
North of 23.5° South Latitude 71.4 62.3 55.5
Rest of the State 67.3 58.4 51.8
Motor Cycle (in all areas) 21.9 cents per kilometre

(4) “Metropolitan Area” means that area within a radius of
fifty kilometres from the Perth Central Railway Station.

“South West Land Division” means the South West Land
Division as defined by Section 28 of the Land Act 1933 ex-
cluding the area contained within the Metropolitan Area.

(5) The allowances prescribed in this clause shall be varied
in accordance with any movement in the corresponding al-
lowances in the Public Service Award 1992.
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40.—FARES & TRAVELLING ALLOWANCES
(1) Fares and Travelling Allowances.
(a) An employee shall be paid for the excess period of trav-

elling time at ordinary rates where—
(i) The employee is required to work at a location other

than the employees usual place of work; and
(ii) The time taken in travelling from the employees place

of residence to work and return exceeds the time
normally taken in travelling from the employees place
of residence to the usual place of work and return.

(b) If the fares actually and reasonably incurred in travelling
undertaken in accordance with subparagraph (1)(a)(i) exceed
the fares normally paid by the employee in travelling from the
place of residence and return, the Employer shall pay the em-
ployee the difference in the amount of the fares.

(2) Distant Work
On any job where it is reasonably necessary that an em-

ployee should live and sleep away from the employees normal
place of residence, the provisions of Clause 29.—Distant Work
of the Building Trades (Government) Award 1968 No. 31a of
1966 shall apply. Where this provision is applicable, it shall
apply in lieu of any benefit available under subclause (1).

41.—LOCATION ALLOWANCES
Where applicable, the provisions of Clause 21.—Location

Allowance of the Building Trades (Government) Award 1968
No. 31a of 1966 shall apply to employees to whom this award
applies.

42—EMPLOYEES NORTH OF THE 26TH PARALLEL.
Where applicable, the provisions of Clause 40. Employees

North of 26th Parallel—Travel Concession, Annual Leave of
the Building Trades (Government) Award 1968 No. 31a of
1966 shall apply to employees to whom this award applies.

PART 8—APPENDICES

APPENDIX A.—SALARIES
(1) Rates of Pay

(a) The following annual salaries are inclusive of—
(i) Three $8 and one $10 Arbitrated Safety Net

adjustments.
(ii) Industry Allowance.

(iii) Hospital Environment Allowance.
(iv) Tool Allowance.
(v) Plumbing and Electrical Trade Allowances.

(vi) Licence Allowance.
(vii) Composite Special Rates & Provisions Allow-

ance.
(viii) Leave Loading.

(ix) Cumulative pay increases of 4%, 3% and 3%
in respect to matters detailed in Appendix B.—
Specific Commitments and Objectives of the
Parties and condition changes reflected in the
terms of this award, arising out of Sir Charles
Gairdner Hospital Engineering & Building
Services Workshops Enterprise Agreement
1997. Clause 8 – Specific Commitments and
Objectives of the Parties of the Sir Charles
Gairdner Hospital Engineering & Building
Services Workshops Enterprise Agreement
1997 is reproduced in full in this award as
Appendix B.

(b) Subject to this Appendix, employees shall be paid
the rates of pay specified in the following table in
accordance with the level to which they are classi-
fied.

TABLE OF ANNUAL SALARIES
Building Trades Employees $
Apprentice Carpenter 3 year term 1st year 16,919
Apprentice Carpenter 3 year term 2nd year 22,497
Apprentice Carpenter 3 year term 3rd year 26,122
Apprentice Carpenter 4 year term 1st year 13,293
Apprentice Carpenter 4 year term 2nd year 16,919
Apprentice Carpenter 4 year term 3rd year 22,497
Apprentice Carpenter 4 year term 4th year 26,122

$
Apprentice Painter 3 year term 1st year 16,483
Apprentice Painter 3 year term 2nd year 21,902
Apprentice Painter 3 year term 3rd year 25,424
Apprentice Painter 4 year term 1st year 12,960
Apprentice Painter 4 year term 2nd year 16,483
Apprentice Painter 4 year term 3rd year 21,902
Apprentice Painter 4 year term 4th year 25,424
Apprentice Plumber 3 year term 1st year 16,919
Apprentice Plumber 3 year term 2nd year 22,497
Apprentice Plumber 3 year term 3rd year 26,122
Apprentice Plumber 4 year term 1st year 13,293
Apprentice Plumber 4 year term 2nd year 16,919
Apprentice Plumber 4 year term 3rd year 22,497
Apprentice Plumber 4 year term 4th year 26,122
Carpenter Level 04 29,695
Carpenter Level 05 30,949
Carpenter Level 06 32,203
Carpenter Level 07 33,451
Carpenter Level 08 34,105
Carpenter Level 09 35,359
Painter Level 04 28,902
Painter Level 05 30,156
Painter Level 06 31,410
Painter Level 07 32,658
Painter Level 08 33,311
Painter Level 09 34,566
Plumber Level 04 30,440
Plumber Level 05 31,694
Plumber Level 06 32,948
Plumber Level 07 34,196
Plumber Level 08 34,850
Plumber Level 09 36,104

Engineering Trades Employees $
Apprentice Electrician 3 year term 1st year 16,633
Apprentice Electrician 3 year term 2nd year 22,106
Apprentice Electrician 3 year term 3rd year 25,664
Apprentice Electrician 4 year term 1st year 13,075
Apprentice Electrician 4 year term 2nd year 16,633
Apprentice Electrician 4 year term 3rd Year 22,106
Apprentice Electrician 4 year term 4th year 25,664
Apprentice Mechanical Fitter 3 year term

1st year 16,633
Apprentice Mechanical Fitter 3 year term

2nd year 22,106
Apprentice Mechanical Fitter 3 year term

3rd year 25,664
Apprentice Mechanical Fitter 4 year term

1st year 13,075
Apprentice Mechanical Fitter 4 year term

2nd year 16,633
Apprentice Mechanical Fitter 4 year term

3rd year 22,106
Apprentice Mechanical Fitter 4 year term

4th year 25,664
Apprentice Refrigeration Fitter 3 year term

1st year 16,633
Apprentice Refrigeration Fitter 3 year term

2nd year 22,106
Apprentice Refrigeration Fitter 3 year term

3rd year 25,664
Apprentice Refrigeration Fitter 4 year term

1st year 13,075
Apprentice Refrigeration Fitter 4 year term

2nd year 16,633
Apprentice Refrigeration Fitter 4 year term

3rd year 22,106
Apprentice Refrigeration Fitter 4 year term

4th year 25,664
Electrician Level 10 30,319
Electrician Level 09 31,591
Electrician Level 08 32,862
Electrician Level 07 34,134
Electrician Level 06 36,076
Electrician Level 05 37,348
Mechanical Fitter Level 10 29,549
Mechanical Fitter Level 09 30,821
Mechanical Fitter Level 08 32,092
Mechanical Fitter Level 07 33,364
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$
Mechanical Fitter Level 06 35,306
Mechanical Fitter Level 05 36,578
Motor Mechanic Level 08 32,092
Refrigeration Fitter Level 10 29,549
Refrigeration Fitter Level 09 30,821
Refrigeration Fitter Level 08 32,092
Refrigeration Fitter Level 07 33,364
Refrigeration Fitter Level 06 35,306
Refrigeration Fitter Level 05 36,578
Hospital Worker Employees $
Hospital Worker Level 3 1st year 24,522
Hospital Worker Level 3 2nd year 24,790
Hospital Worker Level 3 3rd year 25,023
Hospital Worker Level 4 1st year 24,843
Hospital Worker Level 4 2nd year 25,105
Hospital Worker Level 4 3rd year 25,321
Hospital Worker Level 5 1st year 25,438
Hospital Worker Level 5 2nd year 25,718
Hospital Worker Level 5 3rd year 26,062
Hospital Worker Level 6 1st year 25,665
Hospital Worker Level 6 2nd year 25,863
Hospital Worker Level 6 3rd year 26,237
Hospital Worker Level 7 1st year 26,184
Hospital Worker Level 7 2nd year 26,470
Hospital Worker Level 7 3rd year 26,715
Hospital Worker Level 8 1st year 27,106
Hospital Worker Level 8 2nd year 27,479
Hospital Worker Level 8 3rd year 27,812
Hospital Worker Level 9 1st year 28,121
Hospital Worker Level 9 2nd year 28,471
Hospital Worker Level 9 3rd year 28,815
Hospital Worker Level 10 1st year 28,687
Hospital Worker Level 10 2nd year 28,937
Hospital Worker Level 10 3rd year 29,159
Hospital Worker Level 11 1st year 30,467
Hospital Worker Level 11 2nd year 30,829
Hospital Worker Level 11 3rd year 32,099
Hospital Worker Level 12 1st year 31,435
Hospital Worker Level 12 2nd year 31,803
Hospital Worker Level 12 3rd year 32,176
Hospital Worker Level 13 1st year 32,888
Hospital Worker Level 13 2nd year 33,267
Hospital Worker Level 13 3rd year 33,669

(2) The rates of pay in this Appendix include three arbi-
trated safety net adjustments totalling $24.00 per week available
under the Arbitrated Safety Net Adjustment Principle pursu-
ant to either the December 1993 State Wage Decision, the
December 1994 State Wage Decision and the March 1996 State
Wage Decision. This first, second and third $8.00 per week
arbitrated safety net adjustments may be offset to the extent of
any wage increase payable since 1 November, 1991 pursuant
to enterprise agreements or consent awards or award varia-
tions to give effect to enterprise agreements insofar as that
wage increase or part of it has not previously been used to
offset an arbitrated safety net adjustment. Increases made un-
der previous State Wage Case Principles or under the current
Statement of Principles, excepting those resulting from enter-
prise agreements, are not to be used to offset arbitrated safety
net adjustments.

Furthermore the rates of pay in this award include the $10.00
per week arbitrated safety net adjustment payable from the
beginning of the first pay period on or after 14th day of No-
vember 1997.

This arbitrated safety net adjustment shall be offset against
any equivalent amount in rates of pay received by employees
since 1 November 1991 whose wages and conditions are regu-
lated by this award and which are above the wage rates prescribed
in it, provided that the above award payments include wages
payable under an enterprise agreement in which absorption is
not contrary to the terms of the enterprise agreement.

Increases made under State Wage Case Principles prior to
November 1997, except those resulting from enterprise agree-
ments, are not to be used to offset this arbitrated safety net
adjustment of $10.00 per week.

(3) This award shall not operate to reduce the salary of any
employee who is at present receiving above the minimum rate
prescribed for their class of work.

(4) A junior employee, other than an apprentice or trainee,
employed to carry out work regulated by this award, includ-
ing work normally done by an apprentice or trainee, shall be
paid not less than the wage of an adult performing similar
work. No new designation shall be introduced during the cur-
rency of this award so as to reduce the status of any employee
covered thereby.

(5) Infirmity
(a) Any employee who by reason of infirmity is unable to

earn the minimum wage may be paid a lesser wage as may
from time to time be agreed upon in writing between the Un-
ion’s and the Employer.

(b) Where no agreement is reached the matter may be deter-
mined in accordance with Clause 11.- Dispute Resolution for
determination.

(6) Minimum Wage—
(a) No employee (including an apprentice), twenty one

years of age or over shall be paid less than the mini-
mum weekly rate of pay for employees 21 or more
years of age as prescribed by an order made under
Section 15 of the Minimum Conditions of Employ-
ment Act 1993 as the ordinary rate of pay in respect
of the ordinary hours of work prescribed by this
award.

(b) Where the minimum rate of pay is applicable that
rate shall be payable for public holidays, during an-
nual leave, sick leave, long service leave and any
other paid leave prescribed by this award.

(c) Where in this award an additional rate is prescribed
for any work as a percentage, fraction or multiple of
the ordinary rate of pay, it shall be calculated upon
the rate prescribed in this award for the classifica-
tion in which the employee is employed, and not the
minimum wage specified in subclause (6)(a).

(d) Notwithstanding the terms of this subclause no adult
employee shall be paid less than the Minimum Adult
Award Wage unless otherwise provided in this clause.

(i) The Minimum Adult Award Wage for full time
adult employees is $359.40 per week payable
from the beginning of the first pay period on
or after 14th November 1997.

(ii) The Minimum Adult Wage of $359.40 per
week is deemed to include all arbitrated safety
net adjustments from State Wage Case deci-
sions to November 1997, including the $10.00
per week arbitrated safety net adjustment from
Matter No. 940 of 1997.

(iii) Unless otherwise provided in this subclause
adults employed as casual or part time em-
ployees shall not be paid less than pro rata the
Minimum Adult Wage according to the hours
worked.

(iv) Juniors shall be paid no less than the wage de-
termined by applying the percentage prescribed
in the junior rates provision in the Minimum
Adult Award Wage of $359.40 per week.

(v) (aa) The minimum Adult Award Wage shall
not apply to apprentices, employees
engaged on traineeships, or jobskills
traineeships or to other categories of
employees who by prescription are paid
less than the minimum award rate.

(bb) Liberty to apply is reserved in relation
to employees excluded under (aa)
above and any special categories of em-
ployees not included here or otherwise
in relation to the application of the
Minimum Adult Award Wage.

(vi) Subject to this subclause the Minimum Adult
Award Wage shall—

(aa) apply to all work in ordinary hours.
(bb) apply to the calculation of overtime and

all other penalty rates, superannuation,
payments during sick leave, long serv-
ice leave and annual leave and for all
other purposes of this award.
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(vii) Nothing in this subclause shall operate to re-
duce the rate of pay fixed by the award for an
adult apprentice in force on the 13th Novem-
ber 1997.

(7) Building Trades Employees
Except to the extent of any inconsistency with this award,

those parts of Appendix D—Award Restructuring of the Build-
ing Trades (Government) Award 1968 No. 31a of 1966 (as at
the date of registration of this award), which pertain to trans-
fer from old classification structures, reclassification of
employees and classification definitions, shall apply to this
award.

(8) Metal Trades Employees
Except to the extent of any inconsistency with this award,

those parts of Clause 5.—Classification Structure and Defini-
tions of the Engineering Trades (Government) Award 1967
No. 29, 30 & 31 of 1961 & 3 of 1962, (as at the date of regis-
tration of this award), which pertain to transfer from old
classification structures, reclassification of employees and clas-
sification definitions, shall apply to this award.

APPENDIX B.—SPECIFIC COMMITMENTS AND
OBJECTIVES OF THE PARTIES

The Salary Rates specified in this award include a total of a
10% pay increase for achievement of the following specific
commitments and objectives—

(1) Objectives of this Agreement.
(a) Facilitating continuous improvements in sys-

tems of work to the benefit of customers,
employees and the Employer.

(b) Achieving improved communication and
genuine consultation in the workplace.

(c) Increasing flexibility in the organisation of
staff resources in order to provide high qual-
ity services to clients.

(d) Promoting job security through improving the
overall competitiveness of the Engineering &
Building Services Workshops.

(e) Provide a pathway to wage increases consist-
ent with the achievement of improved
productivity and efficiency.

(2) Specific Commitments and Objectives of the Par-
ties.

(a) The Parties are committed to the Mission, Vi-
sion and Values of the Hospital and to the
Goals of the Hospital as specified in the Sir
Charles Gairdner Hospital Engineering &
Building Services Workshops Enterprise
Agreement 1997.

(b) The Parties are committed to continuing ac-
tive participation in the Occupational Safety
and Health management process which oper-
ates within the Hospital and to ensuring the
relevant standards are adhered to.

(c) The Parties are committed to the provision of
accredited off-site and on-site training for the
purpose of systematically developing employ-
ees’ work skills consistent with the operational
requirements of the Hospital and the career
paths of employees.

(d) The parties agree—
(i) to endeavour to implement measures

that will contribute to achieving more
secure employment in the Engineering
& Building Services Workshops;

(ii) that arbitrary job reductions are not the
basis for achieving the ongoing im-
provements in productivity and
efficiency envisaged by this Agree-
ment;

(iii) that a decision as to whether a vacant
job is filled, restructured, or the work
reorganised is a matter for the Em-
ployer, after full consultation with
employees and the Unions; and

(iv) that there will be no redundancy
schemes implemented by the Employer
without full consultation with Employ-
ee’s and the Union’s;

(5) QEII Site Specific Issues
The Parties recognise that the physical structure and
layout of the QEII Medical Centre site presents par-
ticular challenges to Employees and the Hospital in
seeking to improve systems of work. The Parties
agree to be flexible and innovative in addressing these
challenges generally. Without limiting the commit-
ment to continuous quality improvement in systems
of work, the following specific initiatives are agreed.

(a) Site Communications
(i) The Parties agree to the introduction

of improved systems of communication
and task allocation / reporting, which
may include but not necessarily be lim-
ited to, the use of pagers, mobile
telephones, radios and computer termi-
nals, by employees as required by the
Hospital.

(ii) The continuing and productive use of
such systems of communication and
task allocation / reporting is a require-
ment for commencing and continuing
the payment of the first wage increase
provided by this Agreement.

(b) Meal and Rest Breaks
(i) The Parties agree that employees will

routinely take meal and rest breaks at
the staff facility closest to the location
the employee is working at the time the
meal or rest break is taken, in order to
improve productivity generally and in
particular to reduce lost time associated
with travelling within the site.

(ii) The continuing achievement of this
objective by employees, is a require-
ment for commencing and continuing
the payment of the first wage increase
provided by this Agreement.

(c) Satellite Workshops
(i) The Parties agree to the establishment

of satellite workshops at strategic lo-
cations on the site and to protocols for
the continuing and productive use of
these workshops to improve productiv-
ity generally and in particular to reduce
lost time associated with travelling
within the site.

(ii) The continuing and productive use of
the satellite workshops by employees,
is a requirement for commencing and
continuing the payment of the second
wage increase provided by this Agree-
ment.

(d) Mobile Workbenches
(i) The Parties agree to the introduction

of mobile workbenches and to the con-
tinuing and productive use of these
mobile workbenches to improve pro-
ductivity generally and in particular to
reduce lost time associated with trav-
elling within the site.

(ii) The continuing and productive use of
mobile workbenches by employees, is a
requirement for commencing and con-
tinuing the payment of the second wage
increase provided by this Agreement.

(6) Performance Management
(a) In the interests of improving overall competi-

tiveness, the Parties will ensure that effective
performance management based on open com-
munication and feedback is practiced within the
Engineering & Building Services Workshops.
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(b) The Parties agree to jointly develop, within 4
months of the date of commencement of this
Agreement, a continuing performance man-
agement and development process which is
consistent with the Hospitals Performance
Management Policy.

(c) The Employees bound by this Agreement agree
to actively participate in the systematic devel-
opment of their own work performance and
skills though the continuing performance man-
agement and development process developed
pursuant to this Agreement.

(d) The achievement of this objective and the con-
tinuing participation of Employees in the
performance management and development
process is a requirement for commencing and
continuing the payment of the second wage
increase provided by this Agreement.

(7) Team “Works”
(a) The Parties will implement and continue to

develop the Team Works concept as a primary
vehicle for achieving continuous quality im-
provement in systems of work and for
improvements in the productivity, efficiency
and customer focus of the Engineering &
Building Services Workshops generally.

(b) The employees bound by this Agreement agree
to actively participate in the continuing im-
plementation and development of the Team
Works concept.

(c) The achievement of this objective and the con-
tinuing participation of employees in the
continuing implementation and development
of the Team Works concept, is a requirement
for commencing and continuing the payment
of the second wage increase provided by this
Agreement.

(8) Establishment, further development and monitoring
of Key Performance Indicators

(a) The Parties agree that the Key Performance
Indicators identified are valid representative
measures of performance which will be used
in assessing the overall performance of Engi-
neering & Building Services Workshops and
where appropriate the achievement of the vari-
ous Specific Objectives and Commitments of
the Parties.

(i) KPI No. 1—Percentage of requisi-
tioned tasks completed on the same day
(day of allocation)
An increasing percentage trend should
be the outcome contingent on base
number of trades staff.

(ii) KPI No. 2—No. of days required to
complete 80% of requisition tasks.
A decreasing trend should be the out-
come contingent on base number of
trades staff.

(iii) KPI No. 3—Average hours booked per
task by month.
A decreasing trend should be the out-
come.

(iv) KPI No. 4—Outstanding work index.
Indicates the extent of any backlog of
work (eg an increasing index will indi-
cate lack of resources, increased time
spent on tasks which can be checked
against KPI No. 3). A decreasing trend
should be the outcome contingent on
base number of trades staff.

(v) KPI No. 5—Support activities.
Provides a check on KPI No’s 1, 2 &
3, monitoring the allocation of hours
to Administrative duties; Estimating;
General duties; Meetings; Non-

productive time; Supervision; Educa-
tion & Training; and Leave by hours
and percentage of total hours available.
A decreasing trend should be the out-
come.

(b) The Parties agree that these Key Performance
Indicators will not be used in isolation of other
measures, which may include factors such as
indicators of customer satisfaction, in quanti-
fying the overall performance of Engineering
& Building Services Workshops and where
appropriate the achievement of the various
Specific Objectives and Commitments of the
Parties.

(c) The Parties agree to actively co-operate in the
development of other performance indicators
which will assist in quantifying the overall
performance of Engineering & Building Serv-
ices Workshops and the achievement of the
various Specific Objectives and Commitments
of the Parties.

(d) The continuing participation of the Parties in
the development of performance indicators
which will assist in quantifying the overall
performance of Engineering & Building Serv-
ices Workshops and the achievement of the
various Specific Objectives and Commitments
of the Parties, is a requirement for commenc-
ing and continuing the payment of the third
wage increase provided by this Agreement.

(9) Award Consolidation and Rationalisation.
(a) The Parties recognise the importance of adopt-

ing flexible and uniform conditions of
employment, appropriate to the Hospital en-
vironment, for all categories of employees to
which this Agreement applies.

(b) The Parties agree to develop and seek the
making, by consent between the Parties, of a
single award, incorporating all the benefits of
the agreement, which provides flexible and
uniform conditions of employment, appropri-
ate to the Hospital environment, for all
employees to which this Agreement applies.

(c) The Parties agree that the starting point for
negotiation of the single award will be this
Agreement and the parent awards as at the date
the Agreement commences.

(d) The achievement of this objective, including
the making of the consent award by the Indus-
trial Relations Commission, is a requirement
for commencing and continuing the payment
of the third wage increase provided by this
Agreement.

STATE REVENUE DEPARTMENT ENTERPRISE
BARGAINING AGREEMENT 1998.

No. PSA AG 4 of 1998.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Civil Service Association of Western Australia
Incorporated

and

State Revenue Department and Another.

State Revenue Department Enterprise Bargaining
Agreement 1998.

No. PSG AG 4 of 1998.
28 April 1998.

Order.
HAVING heard Ms K Franz on behalf of the Civil Service
Association of Western Australia Incorporated, Mr E Fry on
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behalf of the Federated Liquor and Allied Industries Employ-
ees Union, and Mr K Bui on behalf of the Commissioner of
State Revenue, now therefore I the undersigned, pursuant to
the powers conferred under the Industrial Relations Act, 1979,
do hereby order —

1. That this agreement, to be known as the State Rev-
enue Department Enterprise Bargaining Agreement
1998, shall be and is registered with effect on and
from the 3rd day of April 1998.

2. The State Revenue Department Enterprise Agreement
1998 shall replace the State Revenue Department and
Combined Unions Enterprise Bargaining Agreement
1996 with effect on and from the 3rd day of April
1998.

(Sgd.) S. A. CAWLEY,
[L.S.] Commissioner.

1.—TITLE
This Agreement shall be known as the “State Revenue De-

partment Enterprise Bargaining Agreement 1998” and replaces
the “State Revenue Department and Combined Unions Enter-
prise Bargaining Agreement 1996,” No. PSA AG 2 of 1996.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Definitions
4. Scope
5. Parties to this Agreement
6. Number of employees covered
7. Date and Period of Operation of Agreement
8. No Further Claims
9. Single Bargaining Unit

10. Relationship to Parent Awards
11. Re-open negotiations
12. Availability of Agreement
13. Dispute Resolution Procedure
14. Purpose of this Agreement
15. Productivity Measurement
16. Driving & Monitoring Productivity Improvement
17. Hours
18. Long Service Leave
19. Parental Leave
20. Sick and Family Support Leave
21. Professional Development Leave
22. Ceremonial/Cultural Leave
23. Employee Funded Extra Leave (48 Weeks Pay Over

52 Weeks)
24. Home-Based Telework
25. Motor Vehicle Allowance
26. Public Service Holidays
27. Supported Wage System
28. Pay Increase Quantification & Timing
29. Mobile Communications

Schedule A—Salary Rates
Schedule B— Motor Vehicle Allowance

3.—DEFINITIONS
For the purposes of the State Revenue Department Enter-

prise Bargaining Agreement 1998—
“Agreement” means the State Revenue Department En-

terprise Bargaining Agreement 1998.
 “Department” means the State Revenue Department of

the State Government of Western Australia.
“Employee” for the purposes of this Agreement, means a

person referred to in Clause 4 of the Agreement.
“Employer” means the Commissioner of State Revenue

for the time being of the State of Western Australia
and includes the successors, assignees and
transmittees of the Employer.

“Government” means the State Government of Western
Australia.

“Government Wages Policy” means the policy contained
in the Department of Productivity and Labour

Relations July 1997 publication titled “Government
Wages Policy and Workplace Bargaining Guide-
lines”.

“Officer” means employee as defined.
“Settlement period” comprises four weeks commencing

at the start of a pay period. The required hours of
duty during the settlement period is 152 hours.

“SRCC” means the State Revenue Consultative Commit-
tee as shall be constituted from time to time.

“Staff” means “employee” as defined.
“Unions” means the Unions and Associations listed

as parties to this Agreement which are listed at
Clause 5.—Parties to Agreement of this Agree-
ment.

“WAIRC”  means the Western Australian Industrial Rela-
tions Commission.

4.—SCOPE
This Agreement shall apply to the Department and all of the

salaried employees within the Department covered by the Pub-
lic Service Award 1992, including Senior Executive Service
employees, and to all the wages employees within the Depart-
ment covered by the Catering and Tea Attendants (Government)
Award 1982.

5.—PARTIES TO AGREEMENT
(1) The parties to this agreement are:—

(a) Commissioner of State Revenue
(b) Civil Service Association of Western Australia (Inc.)
(c) Federated Liquor and Allied Industries Employees

Union of Australian, Western Australian Branch, Un-
ion of Workers

(2) The parties bound by this Agreement will oppose any
subsequent application by another body or organisation to be
joined to this Agreement.

6.—NUMBER OF EMPLOYEES COVERED
As at the date of registration the approximate number of

employees covered by this Agreement is 210.

7.—DATE AND PERIOD OF OPERATION OF
AGREEMENT

(1) This Agreement will run for a period of 24 months from
3 April 1998.

(2) The Agreement will continue in force after the expiry of
its term until such time as any of the parties withdraw from
the Agreement by notification in writing to the other party and
to the WAIRC, or the parties replace this Agreement with a
subsequent agreement.

(3) The pay quantum achieved as a result of this Agreement
will remain and form the base pay rates for future agreements
or continue to apply in the absence of a further agreement,
except where the award rate is higher in which case the award
shall apply.

(4) This Agreement shall not operate so as to cause an em-
ployee to suffer a reduction in ordinary time earnings.

8.—NO FURTHER CLAIMS
The parties to this Agreement undertake that for the dura-

tion of the Agreement there shall be no further salary or wage
increase sought or granted, except for those provided under
the terms of this Agreement.

9.—SINGLE BARGAINING UNIT
The Employer and Unions that are parties to this Agreement

formed a single bargaining unit for the purposes of negotiat-
ing an Enterprise Bargaining Agreement to cover all employees
of the Department. The single bargaining unit comprises all
members of the SRCC and the Unions.

10.—RELATIONSHIP TO PARENT AWARD
(1) The employer and employees recognise the relevant par-

ent awards covering employees of the Department re the
following Awards of the Western Australian Industrial Rela-
tions Commission—

Public Service Award 1992
Catering and Tea Attendants Government Award 1982
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(2) This Agreement shall be read in conjunction with the
parent awards that apply to the parties bound to this Agree-
ment. In the case of any inconsistencies, this Agreement shall
have precedence to the extent of the inconsistencies.

11.—RE-OPEN NEGOTIATIONS
The parties undertake to re-open negotiations at least six (6)

months before the expiration of this Agreement with the view
to negotiating and settling a replacement agreement.

12.—AVAILABILITY OF AGREEMENT
Every employee shall be entitled to a copy of this Agree-

ment. In addition, a copy or copies of this Agreement will be
kept in an easily accessible place or places within the Depart-
ment and the location of the copies will be communicated to
all employees.

13.—DISPUTE RESOLUTION PROCEDURE
Any questions, disputes or difficulties arising under this

Agreement shall be dealt with in accordance with the follow-
ing procedures—

(1) The employee concerned or the employee with his
or her Union representative shall discuss the matter(s)
with the immediate supervisor in the first instance.
An employee may be accompanied by a Union rep-
resentative.

(2) If the matter is not resolved within five(5) working
days following the discussion in subclause (1) above
the matter shall be referred by the employee or the
Union representative to the employer or his or her
nominee for resolution.

(3) Any question, dispute or difficulty not settled may
be referred to the Western Australian Industrial Re-
lations Commission provided that it is required that
persons involved in the question, dispute or diffi-
culty shall confer among themselves and make
reasonable attempts to resolve questions, disputes or
difficulties before taking those matters to the Com-
mission.

(4) If the matter or matters are not resolved within five
(5) working days of the employee/s or his/her/Union
representative’s notification of the dispute to the De-
partment it may be referred by either the Union or
the employer to the WAIRC.

14.—PURPOSE OF THIS AGREEMENT
(1) In order to improve the organisation a culture of shared

goals and objectives must be developed which will enable the
Department and its employees to build a more productive and
enjoyable work environment. To achieve this the Department
has commenced a program titled “Building Our Future To-
gether” which has involved all employees in the development
of the Department’s Vision, Mission and Values Statements.
These statements have set the blue print for the Department’s
future direction and will drive the change agenda for cultural
and productivity improvements.

This Agreement is therefore intended to provide a link be-
tween the employee’s rewards and the Department’s strategic
objectives. It is also intended to provide the focus for the De-
partment and its employees in developing current and future
programs and initiatives that will achieve the desired improve-
ments in productivity and quality of working life.

(2)  “Building Our Future Together” Program (“BOFT”)
In August 1996, the Department commenced a future di-

rections program with the primary objective of developing
a Vision for the Department and guiding principles to crys-
tallise the Department’s core Values and Mission. The
process involved the facilitation of various workshops for
all employees to formulate the Department’s Values, Vi-
sion and Mission.

(a) Values Statement
The employees of the Department have formulated the fol-

lowing set of core values on which the policies and actions of
the Department will be premised.

(i) “Respect & Empathy”— treating people as we would
like to be treated.

(ii) “Equity & Fairness”—no favour, no discrimination.

(iii) “Quality Service”—professionalism; quality; and
helping our customers succeed with helpful, courte-
ous and reliable service.

(iv) “Knowledge”—learning and sharing. We are com-
mitted to learning and sharing our knowledge We
keep things simple and if they are complex, we make
them simple to understand.

(v) “Initiative & Innovation”—new ideas, better ways;
seizing opportunities for improvement.

(vi) “Integrity”—honesty; responsibility, and account-
ability. We are honest and straight forward in our
dealings.

Using the above values and with a view to the future role the
Department is likely to take within the community the staff
then developed new Mission and Vision statements for the
Department.

(b) Mission & Customers
The Department’s former Mission of “to collect the correct

amount of revenue from all who are liable” has been revised
by employees to—

“To administer revenue laws in a fair and equitable man-
ner for the Community”.

This change is intended to take into account the expansion
of the Department’s activities into revenue law administration
comprising revenue collection and revenue rebates and ex-
emptions.

The Department’s major customers are—
(i) Governments (State, Federal and Local)—on whose

behalf revenue laws are administered;
(ii) General Community—who seek information and

assistance in meeting revenue law obligations;
and

(iii) Our People—the employees of the Department for
which there is a responsibility to provide work satis-
faction.

(c) Vision & Objectives
The Department’s Vision is:

“To excel in our service to the Community as the rec-
ognised leader in the administration of revenue laws”.

Stemming from this Vision, the Department has set the
following broad organisational objectives which are to;
(i) Build relationships with customers.

(ii) Make revenue laws simple to understand.
(iii) Enhance knowledge, technology and personal and

professional development.
(iv) Design challenging, enjoyable and rewarding work.
(v) Enable people to make decisions.

This Agreement seeks to build upon these values, mission,
vision and broad organisational objectives to identify and en-
courage further improvements in productivity and to develop
greater flexibility of working arrangements. This will enable
the Department to provide improved services to its customers,
including a better and more rewarding working environment
for its employees.

15.—PRODUCTIVITY MEASUREMENT
The productivity resulting from this agreement will be iden-

tified through three distinct methods, the sum of which will
justify the proposed pay increases. These methods, while meas-
uring productivity simultaneously, are distinct in approach and
take into account the different aspects of the organisation’s
productivity.

The three methods to be used to measure the productivity
improvements involve;

— A performance model,
— Productivity resulting from additional work taken on,
— Cost Savings.

These three methods identify productivity from the follow-
ing perspectives—

Increased performance as measured against current per-
formance levels, subclause (1) of this clause, and

Increased performance based on cost reduction to the
recurrent budget, subclause (2) of this clause.
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By summing the two perspectives, by definition, there is an
identification of improvements in cost efficiency and cost ef-
fectiveness. This is more clearly explained below;

(1) Increased Performance as Measured Against Current
Levels.

This perspective of the Department’s productivity is to be
demonstrated using the following methods;

(a) Performance Model (SRD Performance Model).
A performance model will be developed to measure
improved performance in current strategic areas of
our operations. This will not only target our primary
processing areas, but will also examine issues such
as customer satisfaction and the future development
of the key Electronic Advice of Sale (“EAS”) and
Collections By Return (“CBR”) systems.
The Performance Model will contain the following
performance criteria:
• Improvement in the levels of staff competency.
• Proportion of instruments assessed under CBR

as compared to the total number of instruments
assessed.

• Proportion of electronic liability enquiries as
against total liability enquiries lodged.

• Customer satisfaction.
• Customer enquiry turnaround times.
• The extent to which Backlogs are reduced in

Stamp Duties, Payroll Tax and Land Tax.
• Cost savings for period.

(b) Productivity Resulting from Additional Responsibili-
ties and Workload (Taking on of Additional Work)
The Department has taken on a number of additional
areas of responsibility since 1996 and has taken steps
to further increase its role as a revenue collection
agency within Government by using its efficiency in
this area to win and/or take on work from other agen-
cies.
Separate to this the Department and its staff have
initiated organisational and legislative reviews and
changes which are designed to improve the future
operation of the organisation or that are intended to
improve the legislative and regulatory administra-
tion of the taxes. These have required, or are likely
to require, additional resourcing to achieve the asso-
ciated organisational objectives and/or outcomes.
These additional functions and responsibilities have
been listed and the extent of their effect on produc-
tivity have been detailed to demonstrate the extra
productivity this relates to, over and above that shown
within the SRD Performance Model.

(2) Increased Performance Based on Cost Reduction.
This is to be solely measured by the following;

(a) Cost Savings
In addition to the increased performance demon-
strated within subclause (1)(a) and (b) the Department
and its employees have agreed to implement changes
to our operations that also reduce the costs of our
operations. These savings do not relate to any spe-
cific area of change, but are intended to occur out of
a more responsible approach to the way of operation
and the incurring of costs. These savings will be uti-
lised firstly to fund the Department’s proportion of
any pay increases, with any additional savings to be
utilised against future productivity or customer
focussed projects.

16.—DRIVING & MONITORING PRODUCTIVITY
IMPROVEMENT

(1) The parties to this Agreement recognise that it is the
joint responsibility of the employer and all employees to im-
prove the Department’s productivity and the employees’
working life through the pursuit of the initiatives and objec-
tives developed under this Agreement. To facilitate this process
it is intended that the SRCC will represent all employees cov-
ered by this Agreement and will take a central role with the
Executive Committee in monitoring the attainment of the

initiatives and performance improvements required for the pay-
ment of the productivity based wage increases.

(2) The Role of the SRCC.
During the life of this Agreement the role of the SRCC

will be reviewed and a new role agreed between the par-
ties to this agreement. While the new role is being
developed the Executive Committee continues to be rec-
ognised as the Department’s primary decision making body
however the SRCC is acknowledged as having the follow-
ing roles under this Agreement—

(a) Acting as the employee’s representative body in
relation to employee relations with the Depart-
ment;

(b) Participating in the strategic management and de-
velopment of the Department, including;

(i) liaising between staff and the Executive Com-
mittee in relation to the development of
strategic organisational goals and initiatives,

(ii) monitoring on a regular basis the success of
the productivity model, additional work and
cost savings in attaining the desired improve-
ments required under this Agreement,

(iii) Where appropriate, questioning the Depart-
ment’s structure, work organisation, work
practices and procedures, workforce flexibil-
ity and making recommendations for
alternatives, and

(iv) Encouraging participative management in the
workplace.

(c) In accordance with the relevant legislation, under-
taking the role of the Department’s Occupational
Health and Safety Committee.

(3) The Role of the Executive Committee
(a) As the peak decision making body within the De-

partment it will be the responsibility of the Executive
Committee to assist in the development of initiatives
for this Agreement and, with the SRCC, monitor the
success of the productivity initiatives and perform-
ance model.

(b) In particular the Executive is to encourage, through
the BOFT program and this Agreement, the involve-
ment of staff in the decision making processes and
in the development of the Department as a reward-
ing and satisfying workplace.

17.—HOURS
Except where varied by this clause, all other provisions of

Clause 16—Hours of the Public Service Award, 1992, shall
continue to apply to all employees covered by this Agreement.

(1) Prescribed Hours of Duty
Prescribed hours of duty to be observed by officers shall be

seven hours thirty six minutes per day (152 hours per 4 weekly
period) to be worked between 7.00 am and 6.00 pm Monday
to Friday as determined by the Employer with a minimum
lunch interval of thirty minutes to a maximum lunch interval
of sixty minutes may be taken between 11.30 and 2.30 pm.
Subject to the lunch interval prescribed hours are to be worked
as one continuous period.

(2) Flexitime Arrangements
(a) Lunch Break
An officer shall be allowed to extend the meal break be-

tween 11.30 am and 2.30 pm of not less than 30 minutes but
not exceeding 60 minutes except as provided below—

An officer may be allowed to extend the meal break be-
yond 60 minutes to a maximum of 120 minutes. Such
extension is subject to prior approval of the officer’s su-
pervisor.

(b) Credit Hours
An officer will be able to accumulate credit hours of up to

38 hours. Any credit hours in excess of this amount at the end
of any settlement period shall be lost.

(c) Flexi-leave
An officer may, on approval of their supervising officer, take

up to 38 hours or 5 days leave, using accumulated credit hours.
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18.—LONG SERVICE LEAVE
Notwithstanding the provisions of Clause 21—Long Serv-

ice Leave of the Public Service Award 1992, employees who
are covered by this Agreement are permitted to take long serv-
ice leave in amounts of one week or more.

19.—PARENTAL LEAVE
(1) Definitions
(a) “employee” includes full time, part time, permanent and

fixed term contract employees.
(b) “replacement employee” is an employee specifically

engaged to replace an employee proceeding on parental leave.
(2) Eligibility for Parental Leave
(a) An employee is entitled to a period of up to 52 weeks

unpaid parental leave in respect of the birth of a child to the
employee or the employee’s spouse/partner.

(b) The minimum period of absence on parental leave for a
pregnant employee shall commence six weeks before the ex-
pected date of birth and end six weeks after the day on which
the birth has taken place. An officer may however apply to the
employer to vary this period provided her application is sup-
ported by a certificate from a registered medical practitioner
indicating that the officer is fit to continue or resume duty
within this minimum period.

(c) Where the employee applying for the leave is the partner
of a pregnant spouse one week may be taken at the birth of the
child concurrently with parental leave taken by the pregnant
employee.

(d) An employee adopting a child under the age of five years
shall be entitled to three weeks parental leave at the placement
of the child and a further period of parental leave up to a maxi-
mum of 52 weeks.

(e) An employee seeking to adopt a child shall be entitled to
two days unpaid leave for the employee to attend interviews
or examination required for the adoption procedure. Employ-
ees working or residing outside the Perth metropolitan area
are entitled to an additional days leave. The employee may
take any paid leave entitlement in lieu of this leave.

(f) Subject to subclause (c) of this Clause where both part-
ners are employed by the Department the leave shall not be
taken concurrently except under special circumstances and with
the approval of the employer.

(3) Other Leave Entitlements
(a) An employee proceeding on parental leave may elect to

utilise any accrued annual leave or accrued long service leave
for the whole or part of the period of parental leave or to ex-
tend their parental leave by taking such leave at the end of the
52 week period. Those periods of accrued annual leave and
accrued long service leave utilised shall be paid leave.

(b) An employee may extend the maximum period of paren-
tal leave with a period of leave without pay subject to the
employer’s approval.

(c) An employee on parental leave is not entitled to paid sick
leave and other paid award absences.

(d) Where the birth or adoption results in other than the ar-
rival of a child then the employee shall be entitled to such
period of paid sick leave or unpaid leave for a period certified
as necessary by a registered medical practitioner.

(e) Where a pregnant employee not on parental leave suffers
illness related to the employees’ pregnancy or is required to
undergo a pregnancy related medical procedure the employee
may take any paid sick leave to which the employee is entitled
or such further unpaid leave for a period certified as necessary
by a registered medical practitioner.

(4) Notice and Variation
(a) A pregnant employee shall, no later than ten weeks before

the expected date of birth make application to the employer for
parental leave not exceeding 52 weeks. Every such application
shall be supported by a certificate from a registered medical prac-
titioner which shall indicate the expected date of birth.

(b) An employee who wishes to apply for parental leave as a
partner of a pregnant spouse shall give not less than six week’s
notice in writing to the Department of the date the employee
proposes to commence parental leave and shall state the pe-
riod of leave to be taken.

(c) An employee proceeding on parental leave may elect to
take a shorter period of parental leave and may at any time
during that period of leave elect to reduce or extend the period
stated in the original application provided six weeks written
notice is given to the employer.

(5) Transfer to Safe Job
(a) Where illness or risks arising out of pregnancy or haz-

ards connected with the work assigned to a pregnant employee
make it inadvisable for her to continue in her present duties,
the duties shall be modified or the employee may be trans-
ferred to a safe position of the same classification until the
commencement of maternity leave.

(b) If the transfer to a safe position is not practicable, the
employee may take leave for such period as is certified neces-
sary by a registered medical practitioner.

(6) Replacement Employee
Prior to engaging a replacement employee the Department

shall inform the person of the temporary nature of the em-
ployment and the entitlements relating to return to work of the
employee on parental leave.

(7) Return to Work
(a) An employee shall confirm their intention to return to

work by notice in writing to Department not less than six weeks
prior to the expiration of the period of parental leave;

(b) An employee on return from parental leave shall be enti-
tled to the substantive position which the employee occupied
immediately prior to proceeding on parental leave. Where an
employee was transferred to a safe job pursuant to subclause
(e) hereof the employee is entitled to return to the substantive
position occupied immediately prior to the transfer.

(c) An employee may make an application to the employer
to return to work on a part-time basis for the same substantive
position occupied prior to the commencement of leave or to a
different position at the same classification level on a part-
time basis.

(d) Where the substantive position occupied by the employee
no longer exists the employee shall be entitled to a position of
the same classification level with duties similar to that of the
abolished position.

(8) Effect of Leave on Employment Contract
(a) Fixed Term Contract
An employee employed for a fixed term contract shall have

the same entitlement to parental leave, however the period of
leave granted shall not extend beyond the term of that con-
tract.

(b) Continuous Service
Absence on parental leave shall not break the continuity of

service of an employee but shall not be taken into account in
calculating the period of service for any purpose under the
relevant Award or this Agreement.

(c) Termination of Employment
An employee on parental leave may terminate employment

at any time during the period of leave by written notice in
accordance with the relevant award.

20.—SICK AND FAMILY SUPPORT LEAVE
(1) Notwithstanding the provisions of Clause 22 Sick Leave

of the Public Service Award 1992, an employee covered by
this Agreement is permitted to use a total of 5 days per year of
the employee’s personal sick leave as family support leave.
The leave may be used to care for a sick member of the em-
ployees family.

(2) Sick leave used to care for a sick family member is not
cumulative from year to year, but if unused, continues to be
cumulative as personal sick leave.

(3) The definition of “family” for the purposes of this provi-
sion shall mean “a person who is related to the employee by
blood, marriage, affinity or adoption and includes a person
who is wholly or mainly dependent on, or is a member of the
household of that employee”.

21.—PROFESSIONAL DEVELOPMENT LEAVE
(1) Professional Development Leave of up to twelve (12)

months may be granted to an employee to increase the em-
ployee’s expertise. Approval will be subject to the development
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being relevant to the employee’s area of expertise within the
Department or being of a nature that is of value to the Depart-
ment.

(2) An employee proceeding on Professional Development
Leave is to utilise all paid leave available to the employee
during that period with the balance of the Professional Devel-
opment Leave to be unpaid. An employee on Professional
Development Leave is not entitled to paid sick leave and paid
absences otherwise allowed by the relevant award.

(3) Absence on unpaid Professional Development Leave shall
not break the continuity of service of an employee but shall
not be taken into account in calculating the period of service
for any purpose under the award or this Agreement.

22.—CEREMONIAL/CULTURAL LEAVE
(1) An employee covered by this Agreement is entitled to

time off for tribal/ceremonial/cultural purposes provided prior
notice is provided to the Department of the intention to take
leave and the reasons for taking such leave.

(2) Such leave shall include leave to meet the employee’s
customs, traditional law and to participate in ceremonial/cul-
tural activities.

(3) Ceremonial/Cultural Leave may be taken using annual
leave, long service leave or may be granted as leave without
pay for up to ten working days.

23.—EMPLOYEE FUNDED EXTRA LEAVE (48 WEEKS
PAY OVER 52 WEEKS)

(1) Upon application, and with the agreement of the em-
ployee’s supervisor, an employee may receive 48 weeks pay
spread over the full 52 weeks of the year, whereby the em-
ployee will then be entitled to take 4 weeks extra leave in
addition to their normal leave entitlements.

(2) The additional 4 weeks per year will not be able to be
accrued and will not attract leave loading. In the event that the
employee is unable to take the leave, the employee’s salary
will be adjusted at the completion of the twelve month period
to take account of the time worked during the year that was
not included in the salary.

(3) For ease of administration and budgeting the employee
will be required to commit to this option for the full twelve
months from the date that it is put into operation.

24.—HOME-BASED TELEWORK
The Department will introduce a teleworking scheme sub-

ject to its terms and conditions being developed in consultation
with the Civil Service Association of Western Australia (Inc)
and agreed between the parties to the Agreement during the
life of the Agreement.

25.—MOTOR VEHICLE ALLOWANCE
The parties agree that the Motor Vehicle Allowance provi-

sion to apply will be that set out in Schedule B of this
Agreement which is part of this agreement.

26.—PUBLIC SERVICE HOLIDAYS
(1) Each employee will be entitled to two days paid leave in

lieu of two repealed Public Service Holidays.
(2) One day of leave shall accrue on the first working day

after the New Years Public Holiday and one day shall accrue
on the day after the Easter Monday Public Holiday.

(3) Part time employees shall accrue the leave if these are
the days the employee worked or would have normally worked.

(4) The taking of this leave must occur during the same cal-
endar year it falls due and the timing of this shall be by
agreement between the employer and the employee.

27.—SUPPORTED WAGE SYSTEM
(1) This Clause sets out the provisions to apply to employ-

ees who, because of the effects of disability, are eligible to be
employed under the Supported Wage System in accordance
with this clause.

(2) Definitions
In the context of this clause, the following definitions shall

apply—
(a) “Supported Wage System” means the Common-

wealth Government system to promote employment
for people who cannot work at full award wages

because of a disability, as documented in “Supported
Wage System: Guidelines and Assessment Process.”
“Supported Wage System Handbook” June 1995
Edition, published by the Commonwealth Depart-
ment of Human Services and Health.

(b) “Accredited Assessor” means a person accredited by
the Management Unit established by the Common-
wealth under the Supported Wage System to perform
assessment of an Individual’s productive capacity
within the Supported Wage System.

(c) “Disability Support Pension” means the Common-
wealth pension scheme to provide income security
for persons with a disability as provided under the
Social Security Act 1991 (Cth), as amended from
time to time, or any successor to that scheme.

(d) “Assessment Instrument” means the form provided for
under the Supported Wage System that records the
assessment of the productive capacity of the person to
be employed under the Supported Wage System.

(3) Eligibility Criteria
(a) Employees covered by this Clause will be those who are

unable to perform the range of duties to the competence level
required within the class of work for which the employee is
engaged under the Public Service Award 1992, because of the
effects of a disability on their productive capacity and, who
meet the impairment criteria for receipt of a Disability Sup-
port Pension.

(b) The Clause does not apply to any existing employee who
has a claim against the employer which is subject to the provi-
sions of the Workers’ Compensation and Rehabilitation Act
1981(WA) or any provision of this agreement relating to the
rehabilitation of employees who are injured in the course of
their current employment.

(4) Supported Wage Rates
(a) Employees to whom this clause applies shall be paid the

applicable percentage of the rate of pay prescribed by the agree-
ment for the class of work which the person is performing
according to the following schedule—

Assessed Capacity Percentage of Prescribed Rate
10% 10%
20% 20%
30% 30%
40% 40%
50% 50%
60% 60%
70% 70%
80% 80%
90% 90%

Provided that the amount payable shall be not less than the
permissible earnings under the Social Security Pension. As of
March 13th 1997 the permissible earnings are $49.00 per week
and will be varied time to time.

(b) Where an employee’s assessed capacity rate is ten per-
cent, they shall receive a high degree of assistance and support
in the performance of their work.

(5) Assessment of Capacity
For the purpose of establishing the percentage of the award

rate to be paid to an employee under this clause, the produc-
tivity capacity of the employee will be assessed in accordance
with the Supported Wage System and documented in an as-
sessment instrument by either—

(a) The employer and the Union, in consultation with
the employee, or

(b) The employer and a relevant accredited assessor from
a panel agreed to by the employer and the employee

(6) Lodgement of Assessment Instrument
(a) All assessment instruments under the condition of this

clause, including the appropriate percentage of the award rate
to be paid to the employee, shall be registered as part of this
Agreement.

(b) All assessment instruments shall be agreed and signed
by the parties to the assessment.

(c) All assessment instruments shall be maintained in confi-
dence and shall only be accessed by persons with appropriate
authority.
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(7) Review of Assessment
(a) The assessment of the applicable percentage to be ap-

plied in respect of the rate of pay should be subject to annual
review or earlier on the basis of a reasonable request for such
a review. The process of review shall be in accordance with
the procedure for assessing capacity under the Supported Wage
System.

(b) Notwithstanding paragraph (a) above the employee shall
have access to annual increments prescribed by the agreement.

(8) Workplace Adjustment
An employer wishing to employ a person under the provi-

sions of this clause shall take reasonable steps to make changes
in the workplace to enhance the employee’s capacity to do the
job. Changes may involve redesign of job duties, working time
arrangements and work organisation in consultation with other
employees in the area.

(9) Trial Period
(a) In order for an adequate assessment of the employee’s

capacity to be made, an employer may employ a person under
the provision of this clause for a trial period not exceeding 12
weeks, except that in some cases additional work adjustment
time, not exceeding four weeks, may be utilised where required.

(b) During the trial period the assessment of capacity shall
be undertaken and the proposed wage rate for a continuing
employment relationship shall be determined.

(c) The minimum amount payable to the employee during
the trial period shall be not less than $45.00 per week.

(d) Work trials should include induction or training as ap-
propriate to the job being trialed.

(e) Where the employer and the employee wish to establish
a continuing employment relationship following the comple-
tion of the trial period, a further contract of employment shall
be entered into based on the outcome of assessment under
subclause (6) of this clause.

(10) The conditions of employment as agreed to apply dur-
ing the trial period or in a continuing employment relationship
shall be documented, a copy of which shall be provided by the
employer to the person employed in accordance with this
clause.

(11) The amount payable to the employee during the trial
period and in the continuing employment relationship shall be
determined in accordance with the provisions of this clause to
be the actual rates.

(12) Where an assessment has been made, the applicable
percentage shall apply to the wages rate only. Employees cov-
ered by the provisions of this clause will be entitled to the
same terms and conditions of employment as all other em-
ployee’s covered by this Agreement and Awards as stated in
Clause 10—Relationship to parent Award, of this Agreement,
in that workplace.

28. PAY INCREASE QUANTIFICATION & TIMING
(1) Pay increases provided by this Agreement will be ap-

plied onto the existing salaries as set out in Schedule A granted
under the “State Revenue Department and combined Unions
Enterprise Agreement 1996”.

(2) Pay increases provided by this Agreement are justified
on the basis of identified productivity improvements, includ-
ing cost savings made within the Department’s recurrent
budget. A pay increase is only permitted under this Agreement
where;

(a) the total identified productivity is equal to or in ex-
cess of the pay increase proposed, and

(b) the cost savings made within the Department’s re-
current budget are equal to its contribution of the
pay increase. The concept of proportional funding
arrangements for wage increases are detailed in the
“Governments Wages Policy”.

The justification for the pay increases will be structured upon
the identified productivity improvements detailed in subclause
(4) of this clause.

(3) The timing and target quantification of the pay increases
are as follows;

(a) 3 April 1998 2.5%
(b) 3 April 1999 0.0% to 3.5%.

(c) 1 July 1999 0.0% to 3.5%.
(d) 1 January 2000 0.0% to 4.5%.

The quantification of these increases are subject to both the
justification, detailed in subclause (4) of this clause, and the
following limitations—

(e) Total maximum pay increases under this Agreement
is 7%.

(f) The payment provided under paragraph (c) of this
subclause is only payable to the extent that the 3.5%
was not achieved in paragraph (b) and the criteria
contained in paragraph (c) of subclause (4) of this
clause has been satisfactorily met.

(g) The 0% to 4.5% payment provided under paragraph
(d) of this subclause consists of two parts, a pay in-
crease of up to 3.5% and an increase of up to 1%.
The 3.5% is only payable to the extent that it was not
achieved in paragraphs (b) and/or (c) and the criteria
contained in paragraph (d) of subclause (4) of this
clause has been satisfactorily met. The availability
of the additional 1% payment is also subject to the
satisfaction of the criteria contained in paragraph (d)
of subclause (4) of this clause.

(4) Justification for the each scheduled pay increase will be
structured as follows—

(a) The pay increase of up to 2.5% payable upon regis-
tration of this Agreement is detailed in Schedule A
of this Agreement and will form the base pay for
future increases during the term of this Agreement.
The increase is justified on the basis of;

(i) productivity achieved through the taking on
of additional work to the value of 2.5%, over
and above that being carried out under the pre-
vious Agreement;

(ii) cost savings made within the Department’s
recurrent budget.

(b) The 0%—3.5% potential increases payable 12
months from date of registration will be justified on
the basis of;

(i) productivity achieved through the taking on
of additional work, over and above that previ-
ous claimed under this Agreement;

(ii) cost savings made within the Department’s
recurrent budget; and

(iii) performance indicators within the SRD Per-
formance Model reflecting improved
productivity within the Department.

(c) The increase of 0% to 3.5% at 1 July 1999 will be
justified on the basis of;

(i) productivity achieved through the taking on
of additional work, over and above that previ-
ous claimed under this Agreement;

(ii) cost savings made within the Department’s
recurrent budget; and

(iii) performance indicators within the SRD Per-
formance Model reflecting improved
productivity within the Department.

(d) The increase of 0% to 4.5% 1 January 2000 will be
justified on the basis of;

(i) productivity achieved through the taking on
of additional work, over and above that previ-
ous claimed under this Agreement;

(ii) cost savings made within the Department’s
recurrent budget; and

(iii) performance indicators within the SRD Per-
formance Model reflecting improved
productivity within the Department.

29.—MOBILE COMMUNICATIONS
During the life of this Agreement the parties to the Agree-

ment will introduce a scheme whereby communications
equipment  and/or an allowance for an employee utilising their
own communications equipment is   provided by the Employer
to the Employee subject to agreement between the Employer
and the Employee. This Agreement will facilitate the intro-
duction of that scheme.
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SCHEDULE A—SALARY RATES

����	��	�	��	��	�����	���	���EMML�����������	�

LEVEL     DESCRIP STEP
AS AT 1/1/97

2.5% AS AT DATE OF 
REGISTRATION

  ANNUAL   FORTNIGHT   ANNUAL   FORTNIGHT

LEVEL 1 U/17 yrs 1 11967 458.80 12266 470.26

17 yrs 2 13985 536.17 14335 549.58

18 yrs 3 16313 625.42 16721 641.06

19 yrs 4 18883 723.95 19355 742.04

20 yrs 5 21206 813.01 21736 833.33

1st yr 6 23295 893.10 23877 915.41

2nd yr 7 24012 920.59 24613 943.63

3rd yr 8 24728 948.04 25346 971.73

4th yr 9 25441 975.37 26078 999.80

5th yr 10 26158 1002.86 26812 1027.94

6th yr 11 26874 1030.31 27546 1056.08

7th yr 12 27698 1061.90 28391 1088.47

8th yr 13 28269 1083.80 28976 1110.90

9th yr 14 29112 1116.12 29839 1143.99

LEVEL 2 1st yr 1 30121 1154.80 30874 1183.67

2nd yr 2 30894 1184.43 31666 1214.03

3rd yr 3 31708 1215.64 32501 1246.04

4th yr 4 32567 1248.58 33381 1279.78

5th yr 5 33466 1283.04 34303 1315.13

LEVEL 3 1st yr 1 34703 1330.47 35571 1363.74

2nd yr 2 35666 1367.39 36557 1401.55

3rd yr 3 36658 1405.42 37574 1440.54

4th yr 4 37678 1444.52 38620 1480.64

LEVEL 4 1st yr 1 39075 1498.08 40052 1535.54

2nd yr 2 40171 1540.10 41175 1578.59

3rd yr 3 41297 1583.27 42329 1622.84

LEVEL 5 1st yr 1 43469 1666.54 44556 1708.22

2nd yr 2 44936 1722.79 46059 1765.84

3rd yr 3 46460 1781.21 47622 1825.76

4th yr 4 48042 1841.87 49243 1887.91

LEVEL 6 1st yr 1 50585 1939.36 51849 1987.82

2nd yr 2 52314 2005.65 53622 2055.80

3rd yr 3 54103 2074.24 55456 2126.11

4th yr 4 56015 2147.54 57415 2201.21
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LEVEL     DESCRIP STEP
AS AT 1/1/97

2.5% AS AT DATE OF 
REGISTRATION

  ANNUAL   FORTNIGHT   ANNUAL   FORTNIGHT

LEVEL 7 1st yr 1 58943 2259.80 60417 2316.31

2nd yr 2 60971 2337.55 62496 2396.01

3rd yr 3 63177 2422.12 64756 2482.66

LEVEL 8 1st yr 1 66761 2559.53 68430 2623.51

2nd yr 2 69329 2657.98 71062 2724.42

3rd yr 3 72514 2780.09 74326 2849.56

LEVEL 9 1st yr 1 76491 2932.56 78403 3005.87

2nd yr 2 79176 3035.50 81155 3111.37

3rd yr 3 82240 3152.97 84296 3231.80

CLASS 1 86875 3330.67 89047 3413.94

CLASS 2 91508 3508.29 93796 3596.01

CLASS 3 96140 3685.88 98543 3778.01

CLASS 4 100773 3863.50 103293 3960.12

TRAINEE U/21 YEARS 15394 590.19 15779 604.95

O/21 YEARS 18207 698.03 18662 715.48

TEA ATTENDANT YR 3 17523 671.82 17961 688.60

SCHEDULE B—MOTOR VEHICLE ALLOWANCE
1 Definitions
For the purpose of this provision—

(a) “Business Kilometres” means the claimable business
kilometres defined under clause 7 of this Schedule.

(b) “Claim Form” means the Public Service Allowances
Claim For Payment—form PS 10, or any other ap-
proved hard copy version of an electronic spreadsheet
incorporating the appropriate certifications.

(c) “Commencement Date” means the date when an or-
der is made by the WAIRC in relation to the
registration of this Agreement under Section 41 of
the Industrial Relations Act 1979.

(d) “Eligible Officer” means any Employee of the De-
partment that meets the eligibility requirements
provided under clause 2 of this Schedule and includes
a Temporary Eligible Employee as identified under
subclause 1(j) of this clause.

(e) “Kilometrage Allowance” means the amount payable
under clause 3 of this Schedule.

(f) “Metropolitan Area” means all areas, included in the
1997 and subsequent publications of the “Streetsmart”
Perth Street Directory published by the Department
of Land Administration.

(g) “Rate” shall be the current maximum prescribed rate
provided in section 82KX(1)(a) of the Australian In-
come Tax Assessment Act applicable during the term
of this agreement.

(h) ”Standing Allowance” means the amount payable un-
der clause 4 of this Schedule.

(i) “Supervisor” means the relevant Supervisor of the
Department who is responsible to vet the monthly
claim form for approval.

(j) “Temporary Eligible Employee” means any person
that becomes an eligible Employee in an acting or
contract capacity.

2 Eligibility
(a) The Kilometrage Allowance and Standing Allowance

shall only be available to an Employee who—
occupies or acts in a position in the annexure to this Sched-
ule as amended from time to time.

(b) The Kilometrage Allowance and Parking Reimbursement
shall only be available to an Employee who—

is approved as being eligible by agreement between the
officer and the relevant Assistant Commissioner.

(c) The relevant Assistant Commissioner may at any time
remove an approval made under clause 2(b) by giving five (5)
working days notice to the Eligible Officer.

(d) An Eligible Officer being an Eligible Officer under clause
2 (a) on the lodgement day of this Agreement with the WAIRC
may at the commencement date designate themselves in writ-
ing as not to be an Eligible Officer.

(e) An Eligible Officer being an Eligible Officer under clause
2(b) may at any time designate themselves in writing as not to
be an Eligible Officer.

(f) At any time an Officer may reverse a designation made
in clause 2(d) & (e) through agreement between the officer
and the relevant Assistant Commissioner.

3. Kilometrage Allowance
The allowance is payable to an Eligible Officer who pro-

vides a motor vehicle to conduct Departmental business within
the Metropolitan area.

The allowance shall be the amount payable by multiplying
the total Business Kilometres travelled by the Rate.

4. Standing Allowance
A daily allowance of $10 is payable on each day a motor

vehicle is provided and business kilometres are travelled
by an Eligible Officer under clause 2(a). This includes
where an officer drives a vehicle to base, to perform De-
partmental business later in the day and that business is
subsequently cancelled.
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5. Parking Reimbursement
A parking reimbursement is payable on that proportion of

the parking costs incurred (not fines) during business hours on
each occasion a motor vehicle is provided and business kilo-
metres are travelled by an Eligible Officer under clause 2(b).
This includes where an officer drives a vehicle to base, to per-
form Departmental business later in the day and that business
is subsequently cancelled.

Parking reimbursement is not to exceed the ruling parking
rates for the City Of Perth No 5 car park, however in the event
that car park is full, the relevant supervisor may approve a
higher rate of reimbursement.

6. Method of Payment
At the close of each month effective from the commence-

ment date, an Eligible Officer must complete a Claim Form
and make a claim for any business kilometres, standing allow-
ance or parking reimbursement, to which the officer is entitled
during that month.

7. Business Kilometres
Definitions—

Home—private residence of officer
Client—audit, investigation, client’s premises, or any

other premises to carry on business besides home or
base.

Base—State Revenue Department’s head office.
Business Travel—Kilometres travelled by an officer to

visit a client using their own vehicle and does not
include private travel.

Private Travel—Kilometres travelled that are not for busi-
ness travel.

The following are examples of business and private travel.
(a) Where the Officer travels from home to the client

and back home again, the total kilometres travelled
will be classed as business kilometres.

(b) Where the Officer travels from home to the client
and then to base, those kilometres travelled may be
claimed as business kilometres. The trip from base
to home that day will be classed as private travel.

(c) Where the Officer travels from home to base and
then base to home, the total trip is considered as pri-
vate travel.

(d) Where the Officer travels from home to base and
then from base to client and then home, the home to
base trip is to be considered private travel, whilst the
base to client and then home will be considered busi-
ness travel.

(e) Where the Officer travels from home to base and
then from base to client, then back to base, then from
base to home, the trips from home to base and base
to home are considered private travel. The trip from
base to client and back is considered business travel.

(f) Where the Officer travels from home to client, then
to base and then to a client and back to home, the
total kilometres travelled are considered business
travel.

Summary: (Rules on business kilometres)
A journey that is directly from home to base and base to

home is considered as private travel. A journey on the way to
base or on the way to home which involves a visit to a client’s
premises, is claimable as business kilometres.

A journey which involves a visit to a clients premises but
does not include a visit to base is also considered business
travel. An officers total travel on any day may include both
business and private travel.

The kilometrage allowance and standing allowance or park-
ing reimbursement are to be paid only on occasions the officer
is required to provide a vehicle for Departmental business
during work periods.

8. Review
After the expiration of twelve months from the commence-

ment date, a review of the Motor Vehicle Allowance scheme
will be conducted if the total expenditure exceeds the budg-
eted amount by 20%.%. The report will be prepared by a person
or persons nominated by the employer and after considering

the completed report the employer may continue, vary or abol-
ish this Motor Vehicle Allowance Scheme.

Clause 2(a) Annexure
Position Number Name of Position
REV96109 Investigations Officer
REV96110 Investigations Officer
REV96111 Investigations Officer
REV96112 Senior Investigations Officer
REV96113 Investigations Officer
REV96114 Investigations Officer
REV96115 Investigations Officer
REV96116 Investigations Officer
REV96117 Senior Investigations Officer
REV96118 Investigations Officer
REV96119 Investigations Officer
REV96120 Investigations Officer
REV96121 Senior Investigations Officer
REV96122 Investigations Officer
REV96124 Investigations Officer
REV96125 Investigations Officer
REV96126 Senior Investigations Officer
REV96127 Investigations Officer
REV96128 Investigations Officer
REV96129 Investigations Officer
REV96130 Senior Investigations Officer
REV96131 Investigations Officer
REV96132 Investigations Officer
REV96167 Investigations Officer
REV96214 Senior Investigations Officer
REV96240 Investigations Officer
REV96241 Investigations Officer
REV96279 Senior Analyst
REV97018 Senior Pension Rates Concession

Officer
REV97019 Pensioner Rebates Concession

Officer

STREAMLINE INDUSTRIES INDUSTRIAL
AGREEMENT.

No. AG 255 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters and
Plasterers Union of Workers and The Construction, Mining,
Energy, Timberyards, Sawmills and Woodworkers Union of

Australia—Western Australian Branch

and

Fuller Holdings Pty Ltd trading as Streamline Carpentry.

No. AG 255 of 1997.

Streamline Industries Industrial Agreement.

COMMISSIONER P.E. SCOTT.

2 June 1998.

Order.
HAVING heard Mr G Giffard on behalf of the Applicants and
there being no appearance on behalf of the Respondent, and
by consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

THAT the Streamline Industries Industrial Agreement
in the terms of the following schedule be registered on
the 4th day of May 1997.

(Sgd.) P.E. SCOTT,
[L.S.] Commissioner.
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WAGE AGREEMENT

Schedule.

1.—TITLE
This Agreement will be known as the Streamline Industries

Industrial Agreement.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Area and Parties Bound
4. Application
5. Duration
6. Dispute Settlement Procedure
7. Single Enterprise
8. Relationship with Awards
9. Enterprise Agreement

10. Wage Increase
11. Site Allowance
12. Industry Standards
13. Clothing and Footwear
14. Training Allowance, Training Leave, Recognition of

Prior Learning
15. Seniority
16. Sick Leave
17. Pyramid Sub-Contracting
18. Fares and Travelling
19. Drug and Alcohol, Safety and Rehabilitation Pro-

gram
20. No Extra Claims

Appendix A—Wage Rates
Appendix B—Drug and Alcohol, Safety and Reha-
bilitation Program
Appendix C—Site Allowance

3.—AREA AND PARTIES BOUND
This is an Agreement between The Western Australian Build-

er’s Labourers, Painters, & Plasterers Union of Workers and
the Construction, Mining, Energy, Timberyards, Sawmills and
Woodworkers Union of Australia—Western Australian Branch
(hereinafter referred to as the “Unions”) and SL Industries Pty
Ltd trading as Streamline Industries (hereinafter referred to as
the “Company”) in the State of Western Australia.

4.—APPLICATION
This Agreement shall be binding upon the Company, the

Unions, its officers and members, and any person eligible to
be members of the Unions employed by the Company on work
covered by the terms of the Building Trades (Construction)
Award 1987, No. 14 of 1978 (the “Award”). There are ap-
proximately 6 employees covered by this agreement.

5.—DURATION
This Agreement shall commence from the first pay period

on or after the date of signing and shall continue in effect until
31 October 1999.

The parties agree to commence discussion on the terms and
conditions of any future agreement three calendar months prior
to the expiration of this Agreement.

6.—DISPUTE SETTLEMENT PROCEDURE
In relation to any questions, disputes or difficulties aris-

ing out of the operation of this Agreement the dispute
settlement procedure that shall apply shall be in the same
terms as that outlined in Clause 46 Settlement of Disputes
of the Award.

7.—SINGLE ENTERPRISE
It is agreed that this Agreement applies in respect of a single

enterprise as defined in Clause 41A(2) of the WA Industrial
Relations Act 1979, as amended (the “Act”).

8.—RELATIONSHIP WITH AWARDS
This Agreement shall be read wholly in conjunction with

the Award. Where this Agreement is silent on rates of pay
and other matters pertaining to the employment relation-
ship, the Award shall apply. Where there is conflict between
the rates of pay, conditions, allowances and other matters
in this Agreement and the Awards the higher rate shall
apply.

9.—ENTERPRISE AGREEMENT
It is agreed that in the event of the Unions and the Company

agreeing on the terms of a comprehensive enterprise agree-
ment, this Agreement may be terminated in accordance with
the requirements of the Act.

10.—WAGE INCREASE
This Agreement provides for increases in the hourly rate

and allowances resulting in the wage rates in the Appendix
A—Wage Rates.

11.—SITE ALLOWANCE
This Agreement provides for a site allowance of $3.00 per

hour.

12.—INDUSTRY STANDARDS
1. Redundancy
It is a term of this Agreement that the Company will imme-

diately increase its payments to $45 per week per employee
into the Western Australian Construction Industry Redundancy
Fund and then will increase this to $50 per week per employee
on 2 September 1998.

2. Superannuation
The Company will immediately increase its level of pay-

ment into the Construction + Building Unions Superannuation
Scheme to $60 per week per employee as of 2 September 1997.

3. Apprentice Rates
The Company agrees to maintain a ratio of no more than

four tradespeople to one apprentice employed.

13.—CLOTHING AND FOOTWEAR
1. The following items will be supplied to each employee by

the Company, upon the completion of five working days.
(a) 1 pair safety boots, and will be replaced on a fair

wear and tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each employee employed during

the period 1 April to 31 October. (One issued per
year)

2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to fit
over safety helmets.

14.—TRAINING ALLOWANCE, TRAINING LEAVE,
RECOGNITION OF PRIOR LEARNING

1. A training allowance of 20 cents per hour on projects be-
tween $300,000 and $1.2 million and 30 cents per hour on
projects over $1.2 million per worker shall be paid by the
employer to the Union Education and Training Fund.

2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calender year pro-
rata to attend courses conducted or approved by the NBCITC.
The employers approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer’s operations. The onus shall
rest with the employer to demonstrate an inability to grant
leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other than—

course fees
course books and materials
payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.

3. The employer will actively encourage employees to seek
formal recognition of their skills (recognition of prior learn-
ing), and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen’s Rights Cer-
tificates.
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15.—SENIORITY
1. The parties agree the continuity of employment is desir-

able wherever possible, and that where it is not possible,
employees will be retrenched in order of seniority.

2. When applying the “first on last off” principle it is
agreed subject to the caveat of “all things being equal”, it
is intended to apply on a state basis rather than a site by
site basis.

3. It is recognised that from time to time instances may arise
where the employee’s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
6—Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements with
the Company.

16.—SICK LEAVE
For sick leave accrued after the date of signing this agree-

ment the following will apply—
(a) The Company’s employees shall have the option of

converting up to 20 days of accrued sick leave enti-
tlement to a cash payment on termination.

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is
re-engaged within a period of six months, the un-
paid balance of sick leave shall continue from the
date of re-engagement.

17.—PYRAMID SUB-CONTRACTING
1. “Pyramid Sub-Contracting” is defined as the practice of a

sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-con-
tractor.

2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the contract
and intends to engage a specialist sub-contractor to perform
that work, that section may be re-let to a specialist sub-con-
tractor.

3. Further provided that when a sub-contract is let for labour
and material, a labour-only sub-contract may be let by the sub-
contractor, but it is unacceptable as a principle for further
labour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner operator.

5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the par-
ties shall discuss and determine the issue in accordance with
the agreement dispute resolution procedure. In any event of a
disagreement, the matter shall be negotiated further between
the parties or referred to the Western Australian Industrial
Relations Commission. Whilst these procedures are undertaken
no industrial action shall occur.

18.—FARES AND TRAVELLING
In addition to Clause 12A of the award a travel payment

shall be made in the form of a daily payment (on days
worked) of $6.15 per day per employee unless provided
with a vehicle.

19.—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix B—Drug
and Alcohol, Safety and Rehabilitation Program.

20.—NO EXTRA CLAIMS
The Union will make no further claims on the Company

over conditions set out in this Agreement for the life of
the Agreement. However the Union reserves the right to
raise the unforseen matters. The Company agrees to in-
sure the employees for sickness and accident cover. The
terms of the policy will be agreed to between the Com-
pany and the Union.

Signed for and on behalf of:
The Unions:

BLPPU Signed      Common Seal
.............................................
Date:
Signed
.............................................
WITNESS

CMETU Signed      Common Seal
.............................................
Date:
Signed
.............................................
WITNESS

The Company
Common SealSigned
.............................................
Date: 18/9/97
DERRICK BALL
PRINT NAME
Signed
.............................................
WITNESS

APPENDIX A—WAGE RATES
Date of 1 February 1 August 1 February 1 August
Signing 1998 1998 1999 1999
Hourly Hourly Hourly Hourly Hourly
Rate Rate Rate Rate Rate

$ $ $ $ $
Labourer Group 1 15.56 16.01 16.47 16.92 17.15
Labourer Group 2 15.03 15.47 15.90 16.34 16.56
Labourer Group 3 14.63 15.05 15.48 15.90 16.12
Plasterer, Fixer 16.17 16.64 17.11 17.58 17.82
Painter, Glazier 15.81 16.27 16.73 17.19 17.42
Signwriter 16.15 16.62 17.09 17.56 17.80
Carpenter 16.27 16.75 17.22 17.70 17.93
Bricklayer 16.11 16.58 17.05 17.52 17.75
Refractory Bricklayer 18.50 19.04 19.58 20.12 20.38
Stonemason 16.27 16.75 17.22 17.70 17.93
Rooftiler 15.99 16.45 16.92 17.38 17.62
Marker/Setter Out 16.75 17.24 17.72 18.21 18.46
Special Class T 16.96 17.46 17.95 18.45 18.69

APPRENTICE RATES
Date of 1 February 1 August 1 February 1 August
Signing 1998 1998 1999 1999
Hourly Hourly Hourly Hourly Hourly
Rate Rate Rate Rate Rate

$ $ $ $ $
Plasterer, Fixer
Yr 1 6.79 6.99 7.18 7.38 7.48
Yr 2 (1/3) 8.90 9.16 9.42 9.68 9.81
Yr 3 (2/3) 12.13 12.49 12.84 13.19 13.37
Yr 4 (3/3/) 14.23 14.65 15.06 15.48 15.69

Painter, Glazier
Yr 1 (.5/3/5) 6.64 6.84 7.03 7.22 7.32
Yr 2 (1/3), 1.5/3.5) 8.70 8.95 9.20 9.45 9.58
Yr 3 (2/3), 2.5/3.5) 11.86 12.20 12.55 12.89 13.06
Yr 4 (3/3), 3.5/3.5) 13.92 14.32 14.73 15.13 15.33

Signwriter
Yr 1 (.5/3/5) 6.79 6.99 7.18 7.38 7.48
Yr 2 (1/3, 1.5/3.5) 8.88 9.14 9.40 9.65 9.78
Yr 3 (2/3, 2.5/3.5) 12.11 12.47 12.82 13.17 13.35
Yr 4 (3/3, 3.5/3.5) 14.21 14.63 15.04 15.46 15.66

Carpenter
Yr 1 6.84 7.04 7.24 7.44 7.54
Yr 2 (1/3) 8.95 9.21 9.47 9.73 9.86
Yr 3 (2/3) 12.21 12.56 12.92 13.27 13.45
Yr 4 (3/3) 14.32 14.73 15.15 15.57 15.78

Bricklayer
Yr 1 6.77 6.96 7.16 7.36 7.46
Yr 2 (1/3) 8.86 9.12 9.37 9.63 9.76
Yr 3 (2/3) 12.08 12.43 12.79 13.14 13.31
Yr 4 (3/3) 14.17 14.59 15.00 15.41 15.62

Stonemason
Yr 1 6.84 7.04 7.24 7.44 7.54
Yr 2 (1/3) 8.95 9.21 9.47 9.73 9.86
Yr 3 (2/3) 12.21 12.56 12.92 13.27 13.45
Yr 4 (3/3) 14.32 14.73 15.15 15.57 15.78

Rooftiler
6 months 9.12 9.38 9.65 9.91 10.04
2nd 6 months 10.02 10.31 10.61 10.90 11.04
Yr 2 11.71 12.05 12.39 12.73 12.90
Yr 3 13.74 14.14 14.54 14.94 15.14
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APPENDIX B—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

1. PRINCIPLE
People dangerously affected by alcohol, and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.

2. FOCUS
• Site safety and the involvement of the site safety com-

mittee
• Peer intervention and support
• Rehabilitation

3. WORKPLACE POLICY
a) A person who is dangerously affected by drugs or

alcohol will not be allowed to work until that person
can work in a safe manner.

b) The decision on a persons ability to work in a safe
manner will be made by the safety committee, or on
projects with no safety committee, by a body of at
least equal numbers of employee/employer repre-
sentatives.

c) There will be no payment of lost time to a person
unable to work in a safe manner.

d) If this happens 3 times the worker shall be given a
written warning and made aware of the availability
of treatment/counselling. If the worker refuses help
he/she may be transferred/dismissed the next time
he/she is dangerously affected.

e) For the purposes of disciplinary action a warning shall
be effective for a period of 12 months from the date
of issue.

f) A worker having problems with alcohol and or other
drugs—

· Will not be sacked if he/she is willing to get
help.

· Must undertake and continue with the recom-
mended treatment to maintain the protection
of this program.

· Will be entitled to sick leave or leave without
pay while attending treatment.

4. IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will—
a) Clearly state its endorsement of the BTG Drug and

Alcohol program and comply with it.
b) Provide access at an agreed time and venue for a

representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.

c) Authorise the attendance of appropriate company per-
sonnel eg. Safety delegate/officer, safety committee
members, union delegate, consultative committee
members(s) at the two hour BTG Drug and Safety in
the Workplace training course.

APPENDIX C—SITE ALLOWANCE
1. This agreement is between the parties to this agreement

and shall apply to construction work undertaken by principal
contractors who are engaged in the commercial/industrial sec-
tor of the building industry in the state of Western Australia
within a 50km radius of the Perth General Post Office.

2. This agreement provides for a site allowance to be paid to
employees engaged on particular building projects, and for
such site allowance to be paid in addition to the wage rates
and allowances prescribed by the award as well as any indus-
trial or certified agreements made in conjunction with the award
which does not prescribe a site allowance.

3. The site allowance payable under this agreement is to
be paid at a flat rate per hour for all hours worked to com-
pensate for all special factors/disabilities on the project
and in lieu of all award special rates, with the exception of
rates relating to the lifting of heavy blocks, cleaning down
brickwork and the use of explosive powered tools which
will be payable to an employee when he/she encounters
that particular disability.

4. Site Allowance Formula
At the commencement of a project the particular site allow-

ance to apply shall be determined in accordance with the
following formula—

4.1 Projects Located Within Perth C.B.D. (as defined)
New Work
Project Contractual Value Site Allowance
Up to $500,000 NIL
Above $500,000 to $2.1m $1.80
Above $2.1m to $4.4m $2.15
Over $4.4m $2.75
Renovations, Restorations
and/or Refurbishment Work
Project Contractual Value Site Allowance
Up to $500,000 NIL
Above $500, 000 to $2.1m $1.60
Above $2.1m to $4.4m $1.80
Over $4.4m $2.35

4.2 Projects Located Within West Perth (as defined)
New Work
Project Contractual Value Site Allowance
Up to $500,000 NIL
Above $500,000 to $2.1m $1.60
Above $2.1m to $4.4m $1.80
Over $4.4m $2.35
Renovations, Restorations
and/or Refurbishment Work
Project Contractual Value Site Allowance
Up to $500,000 NIL
Above $500,000 to $2.1m $1.50
Above $ 2.1m to $4.4m $1.70
Over $4.4m $1.95
The site allowance on projects which are a combina-
tion of new and renovation work shall be governed
by the majority of work involved. For example, where
the majority of work is new work, then the site al-
lowance appropriate to new work shall be paid for
all employees on the project.

4.3 Projects within 50 km radius of Perth G.P.O.
but not including the C.B.D. or West Perth (as de-
fined)
Project Contractual Value Site Allowance
Up to $1m NIL
Above $1m to $2.1m $1.20
Above $2.1m to 5.8m $1.50
Above $5.8m to $11.6m $1.75
Above $11.6m to $23.6m $1.95
Above $23.6m to $58.6m $2.25
Over $58.6m $2.45

“C.B.D.”— Central Business District shall mean the
area bounded by the Swan River South, Swan River East
to Nile Street running into Wittenoom Street, Hill Street
to Royal Street, Royal Street to Lord Street, Lord Street
to Newcastle Street, along Newcastle Street to the Free-
way, the Freeway South to the Perth-Fremantle railway
line, along the Perth-Fremantle railway line to Dyer Street,
Dyer Street through to Havelock Street, Havelock Street
to Kings Park Road, Kings Park Road to Fraser Avenue,
Fraser Avenue projected through to the Swan River.

“West Perth”— shall mean the area contained within
the boundaries formed by Thomas Street, Kings Park
Road, Havelock Street, Dyer Street and the Perth-Fre-
mantle railway line back to Thomas Street.

Boundary roads: If a road borders between two re-
gions in which site allowances are to be paid as per this
agreement, the parties confirm that one side of such a
boundary road will be deemed to fall in one region and
the other side of the boundary road will be deemed to fall
in the other region. For example, the eastern side of
Havelock Street will be in the “CBD” and the western
side of Havelock Street shall be in “West Perth”.
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“Project Contractual Value”— shall be deemed to
mean the value of all tendered work which falls under the
scope of the principal contractor’s contract.

5. The site/project allowance and project contractual value
detailed in this agreement shall be adjusted on 1 October each
year by the total C.P.I. movements for Perth during the pre-
ceding four quarters ending 30 June and accordingly, the site
allowance amounts shall be adjusted up or down to the nearest
five cents.

6. Project contractual values shall be subject to review at
any renewal of this agreement, but in any event shall not be
adjusted by a percentage less than the total CPI movements
for Perth during the preceding four quarters ending 30 June.
Such adjustment being to the nearest $10,000.

7. The agreed site allowance once set pursuant to this agree-
ment shall be recorded in a site agreement to which the
applicable principal contractor and the Union will be signato-
ries. The level of allowance once nominated at the
commencement of the project will continue without change
until completion of the project.

8. It is acknowledged that on certain projects a site agree-
ment may be entered into between the principal contactor and
the building trades group of unions for that project that may
include matters regularly addressed within the industry, such
as, but not limited to, the following—

- Disputes Procedures
- Occupational Health and Safety Procedures
- Demarcation Procedures
- First Aid Provisions and On-Site Amenities

and the unions will not unreasonably refuse to continue to dis-
cuss such matters if raised by the principal contractor.

9. This agreement does not apply to resource development
projects or civil and engineering projects.

10. Where a dispute arises as to the application of the terms
of this agreement, if the issue cannot be resolved in discus-
sions between the parties, it is agreed that the matter will be
referred to the appropriate industrial tribunal for resolution
without recourse to industrial action.

11. It is a term of this agreement that all site allowance agree-
ments entered into prior to this date will be honoured by all
parties and will continue to apply for the life of the particular
project.

12. Where because of a condition of contract the principal
contractor is required not to allow for a site allowance, before
final application of this agreement, discussions will be held
between the parties with a view to resolving any problems
that may arise as a result of this situation.

13. This agreement shall only apply to building contracts
entered into on or after 1 October, 1995.

T.D.Z. CONTRACTING INDUSTRIAL AGREEMENT.
No. AG 244 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters and
Plasterers Union of Workers and The Construction, Mining,
Energy, Timberyards, Sawmills and Woodworkers Union of

Australia—Western Australian Branch

and

Tony and Angela Rhonda Zaknich trading as TDZ
Contracting.

No. AG 244 of 1997.

T.D.Z. Contracting Industrial Agreement.

COMMISSIONER P E SCOTT.
21 May 1998.

Order.
HAVING heard Mr G Giffard on behalf of the Applicants and
there being no appearance on behalf of the Respondent, and

by consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

THAT the T.D.Z. Contracting Industrial Agreement in
the terms of the following schedule be registered on the
20th day of April 1998.

(Sgd.) P. E. SCOTT,
[L.S.] Commissioner.

WAGE AGREEMENT

Schedule.

1.—TITLE
This Agreement will be known as the T.D.Z. Contracting

Industrial Agreement.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Area and Parties Bound
4. Application
5. Duration
6. Dispute Settlement Procedure
7. Single Enterprise
8. Relationship with Awards
9. Enterprise Agreement

10. Wage Increase
11. Site Allowance
12. Industry Standards
13. Clothing and Footwear
14. Training Allowance, Training Leave, Recognition of

Prior Learning
15. Seniority
16. Sick Leave
17. Pyramid Sub-Contracting
18. Fares and Travelling
19. Drug and Alcohol, Safety and Rehabilitation Pro-

gram
20. No Extra Claims

Appendix A—Wage Rates
Appendix B—Drug and Alcohol, Safety and Reha-
bilitation Program
Appendix C—Site Allowance

3.—AREA AND PARTIES BOUND
This is an Agreement between The Western Australian Build-

ers’ Labourers, Painters, & Plasterers Union of Workers and
the Construction, Mining, Energy, Timberyards, Sawmills and
Woodworkers Union of Australia—Western Australian Branch
(hereinafter referred to as the “Unions”) and Tony Zaknich
and Angela Rhonda Zaknich trading as TDZ Contracting (here-
inafter referred to as the “Company”) in the State of Western
Australia.

4.—APPLICATION
This Agreement shall be binding upon the Company, the

Unions, its officers and members, and any person eligible
to be members of the Unions employed by the Company
on work covered by the terms of the Building Trades (Con-
struction) Award 1987, No. 14 of 1978 (the “Award”).
There are approximately one employees covered by this
agreement.

5.—DURATION
This Agreement shall commence from the first pay period

on or after the date of signing and shall continue in effect until
31 October 1999.

The parties agree to commence discussion on the terms and
conditions of any future agreement three calendar months prior
to the expiration of this Agreement.

6.—DISPUTE SETTLEMENT PROCEDURE
In relation to any questions, disputes or difficulties aris-

ing out of the operation of this Agreement the dispute
settlement procedure that shall apply shall be in the same
terms as that outlined in Clause 46 Settlement of Disputes
of the Award.
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7.—SINGLE ENTERPRISE
It is agreed that this Agreement applies in respect of a single

enterprise as defined in Clause 41A(2) of the WA Industrial
Relations Act 1979, as amended (the “Act”).

8.—RELATIONSHIP WITH AWARDS
This Agreement shall be read wholly in conjunction with

the Award. Where this Agreement is silent on rates of pay and
other matters pertaining to the employment relationship, the
Award shall apply. Where there is conflict between the rates
of pay, conditions, allowances and other matters in this Agree-
ment and the Awards the higher rate shall apply.

9.—ENTERPRISE AGREEMENT
It is agreed that in the event of the Unions and the Company

agreeing on the terms of a comprehensive enterprise agree-
ment, this Agreement may be terminated in accordance with
the requirements of the Act.

10.—WAGE INCREASE
This Agreement provides for increases in the hourly rate

resulting in the wage rates in the Appendix A—Wage Rates.

11.—SITE ALLOWANCE
This Agreement provides for site allowances as per Appen-

dix C—Site Allowance.

12.—INDUSTRY STANDARDS
1. Redundancy
It is a term of this Agreement that the Company will imme-

diately increase its payments to $45 per week per employee
into the Western Australian Construction Industry Redundancy
Fund and then will increase this to $50 per week per employee
on 1 August 1998.

2. Superannuation
The Company will increase its level of payment into the

Construction + Building Unions Superannuation Scheme to
$60 per week per employee as of 1 August 1997.

3. Apprentice Rates
The Company agrees to maintain a ratio of no more than

four tradespeople to one apprentice employed.

13.—CLOTHING AND FOOTWEAR
1. The following items will be supplied to each employee by

the Company, upon the completion of five working days.
(a) 1 pair safety boots, and will be replaced on a fair

wear and tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each employee employed during

the period 1 April to 31 October. (One issued per
year)

2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to fit
over safety helmets.

14.—TRAINING ALLOWANCE, TRAINING LEAVE,
RECOGNITION OF PRIOR LEARNING

1. A training allowance of $12.00 per week per worker shall
be paid by the employer to the Union Education and Training
Fund.

2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calender year pro-
rata to attend courses conducted or approved by the NBCITC.
The employers approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer’s operations. The onus shall
rest with the employer to demonstrate an inability to grant
leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other
than—

course fees

course books and materials
payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.

3. The employer will actively encourage employees to seek
formal recognition of their skills (recognition of prior learn-
ing), and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen’s Rights Cer-
tificates.

15.—SENIORITY
1. The parties agree the continuity of employment is desir-

able wherever possible, and that where it is not possible,
employees will be retrenched in order of seniority.

2. When applying the “first on last off” principle it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a state basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where the employee’s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
6—Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements with
the Company.

16.—SICK LEAVE
For sick leave accrued after the date of signing this agree-

ment the following will apply—
(a) The Company’s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination.

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is
re-engaged within a period of six months, the un-
paid balance of sick leave shall continue from the
date of re-engagement.

17.—PYRAMID SUB-CONTRACTING
1. “Pyramid Sub-Contracting” is defined as the practice of a

sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-con-
tractor.

2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the contract
and intends to engage a specialist sub-contractor to perform
that work, that section may be re-let to a specialist sub-con-
tractor.

3. Further provided that when a sub-contract is let for labour
and material, a labour-only sub-contract may be let by the sub-
contractor, but it is unacceptable as a principle for further
labour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner operator.

5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the par-
ties shall discuss and determine the issue in accordance with
the agreement dispute resolution procedure. In any event of a
disagreement, the matter shall be negotiated further between
the parties or referred to the Western Australian Industrial
Relations Commission. Whilst these procedures are undertaken
no industrial action shall occur.

18.—FARES AND TRAVELLING
In addition to Clause 12A of the award a travel payment

shall be made in the form of a daily payment (on days worked)
of $6.15 per day per employee.

19.—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix B—Drug
and Alcohol, Safety and Rehabilitation Program.
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20.—NO EXTRA CLAIMS
The Union will make no further claims on the Company

over conditions set out in this Agreement for the life of the
Agreement. However the Union reserves the right to raise the
unforseen matters. The Company agrees to insure the employ-
ees for sickness and accident cover. The terms of the policy
will be agreed to between the Company and the Union.

Signed for and on behalf of:
The Unions: BLPPU
Signed Common Seal
.......................................
Date: 16/9/97
Signed
.......................................
WITNESS
CMETU
Signed Common Seal
.......................................
Date: 16/9/97
Signed
.......................................
WITNESS
The Company
Signed
.......................................
Date: 8/9/97
TONY ZAKNICH
.......................................
PRINT NAME
Signed
.......................................
WITNESS

APPENDIX A—WAGE RATES
Date of 1 February 1 August 1 February 1 August
Signing 1998 1998 1999 1999
Hourly Hourly Hourly Hourly Hourly
Rate Rate Rate Rate Rate

$ $ $ $ $

Labourer Group 1 15.56 16.01 16.47 16.92 17.15
Labourer Group 2 15.03 15.47 15.90 16.34 16.56
Labourer Group 3 14.63 15.05 15.48 15.90 16.12
Plaster, Fixer 16.17 16.64 17.11 17.58 17.82
Painter, Glazier 15.81 16.27 16.73 17.19 17.42
Signwriter 16.15 16.62 17.09 17.56 17.80
Carpenter 16.27 16.75 17.22 17.70 17.93
Bricklayer 16.11 16.58 17.05 17.52 17.75
Refractory Bricklayer 18.50 19.04 19.58 20.12 20.38
Stonemason 16.27 16.75 17.22 17.70 17.93
Rooftiler 15.99 16.45 16.92 17.38 17.62
Marker/Setter Out 16.75 17.24 17.72 18.21 18.46
Special Class T 16.96 17.46 17.95 18.45 18.69

APPRENTICE RATES
Date of 1 February 1 August 1 February 1 August
Signing 1998 1998 1999 1999
Hourly Hourly Hourly Hourly Hourly
Rate Rate Rate Rate Rate

$ $ $ $ $

Plasterer, Fixer
Yr 1 6.79 6.99 7.18 7.38 7.48
Yr 2 (1/3) 8.90 9.16 9.42 9.68 9.81
Yr 3 (2/3) 12.13 12.49 12.84 13.19 13.37
Yr 4 (3/3/) 14.23 14.65 15.06 15.48 15.69
Painter, Glazier
Yr 1 (.5/3/5) 6.64 6.84 7.03 7.22 7.32
Yr 2 (1/3), 1.5/3.5) 8.70 8.95 9.20 9.45 9.58
Yr 3 (2/3), 2.5/3.5) 11.86 12.20 12.55 12.89 13.06
Yr 4 (3/3), 3.5/3.5) 13.92 14.32 14.73 15.13 15.33
Signwriter
Yr 1 (.5/3/5) 6.79 6.99 7.18 7.38 7.48
Yr 2 (1/3, 1.5/3.5) 8.88 9.14 9.40 9.65 9.78
Yr 3 (2/3, 2.5/3.5) 12.11 12.47 12.82 13.17 13.35
Yr 4 (3/3, 3.5/3.5) 14.21 14.63 15.04 15.46 15.66
Carpenter
Yr 1 6.84 7.04 7.24 7.44 7.54
Yr 2 (1/3) 8.95 9.21 9.47 9.73 9.86
Yr 3 (2/3) 12.21 12.56 12.92 13.27 13.45
Yr 4 (3/3) 14.32 14.73 15.15 15.57 15.78
Bricklayer
Yr 1 6.77 6.96 7.16 7.36 7.46
Yr 2 (1/3) 8.86 9.12 9.37 9.63 9.76
Yr 3 (2/3) 12.08 12.43 12.79 13.14 13.31
Yr 4 (3/3) 14.17 14.59 15.00 15.41 15.62

Date of 1 February 1 August 1 February 1 August
Signing 1998 1998 1999 1999
Hourly Hourly Hourly Hourly Hourly
Rate Rate Rate Rate Rate

$ $ $ $ $
Stonemason
Yr 1 6.84 7.04 7.24 7.44 7.54
Yr 2 (1/3) 8.95 9.21 9.47 9.73 9.86
Yr 3 (2/3) 12.21 12.56 12.92 13.27 13.45
Yr 4 (3/3) 14.32 14.73 15.15 15.57 15.78
Rooftiler
6 months 9.12 9.38 9.65 9.91 10.04
2nd 6 months 10.02 10.31 10.61 10.90 11.04
Yr 2 11.71 12.05 12.39 12.73 12.90
Yr 3 13.74 14.14 14.54 14.94 15.14

APPENDIX B—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

1. PRINCIPLE
People dangerously affected by alcohol, and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.

2. FOCUS
• Site safety and the involvement of the site safety com-

mittee
• Peer intervention and support
• Rehabilitation

3. WORKPLACE POLICY
a) A person who is dangerously affected by drugs or alcohol

will not be allowed to work until that person can work in a
safe manner.

b) The decision on a persons ability to work in a safe man-
ner will be made by the safety committee, or on projects with
no safety committee, by a body of at least equal numbers of
employee/employer representatives.

c) There will be no payment of lost time to a person unable
to work in a safe manner.

d) If this happens 3 times the worker shall be given a written
warning and made aware of the availability of treatment/coun-
selling. If the worker refuses help he/she may be transferred/
dismissed the next time he/she is dangerously affected.

e) For the purposes of disciplinary action a warning shall be
effective for a period of 12 months from the date of issue.

f) A worker having problems with alcohol and or other drugs—
• Will not be sacked if he/she is willing to get help.
• Must undertake and continue with the recommended

treatment to maintain the protection of this program.
• Will be entitled to sick leave or leave without pay

while attending treatment.

4.—IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will—
a) Clearly state its endorsement of the BTG Drug and

Alcohol program and comply with it.
b) Provide access at an agreed time and venue for a

representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.

c) Authorise the attendance of appropriate company per-
sonnel eg. Safety delegate/officer, safety committee
members, union delegate, consultative committee
members(s) at the two hour BTG Drug and Safety in
the Workplace training course.

APPENDIX C—SITE ALLOWANCE
1. This agreement is between the parties to this agreement

and shall apply to construction work undertaken by principal
contractors who are engaged in the commercial/industrial sec-
tor of the building industry in the state of Western Australia
within a 50km radius of the Perth General Post Office.

2. This agreement provides for a site allowance to be paid to
employees engaged on particular building projects, and for
such site allowance to be paid in addition to the wage rates
and allowances prescribed by the award as well as any indus-
trial or certified agreements made in conjunction with the award
which does not prescribe a site allowance.
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3. The site allowance payable under this agreement is to be
paid at a flat rate per hour for all hours worked to compensate
for all special factors/disabilities on the project and in lieu of
all award special rates, with the exception of rates relating to
the lifting of heavy blocks, cleaning down brickwork and the
use of explosive powered tools which will be payable to an
employee when he/she encounters that particular disability.

4. Site Allowance Formula
At the commencement of a project the particular site allow-

ance to apply shall be determined in accordance with the
following formula—

4.1 Projects Located Within Perth C.B.D. (as defined)
New Work
Project Contractual Value Site Allowance
Up to $500,000 NIL
Above $500,000 to $2.1m $1.80
Above $2.1m to $4.4m $2.15
Over $4.4m $2.75
Renovations, Restorations
and/or Refurbishment Work
Project Contractual Value Site Allowance
Up to $500,000 NIL
Above $500,000 to $2.1m $1.60
Above $2.1m to $4.4m $1.80
Over $4.4m $2.35

4.2 Projects Located Within West Perth (as defined)
New Work
Project Contractual Value Site Allowance
Up to $500,000 NIL
Above $500,000 to $2.1m $1.60
Above $2.1m to $4.4m $1.80
Over $4.4m $2.35
Renovations, Restorations
and/or Refurbishment Work
Project Contractual Value Site Allowance
Up to $500,000 NIL
Above $500,000 to $2.1m $1.50
Above $ 2.1m to $4.4m $1.70
Over $4.4m $1.95
The site allowance on projects which are a combina-
tion of new and renovation work shall be governed
by the majority of work involved. For example, where
the majority of work is new work, then the site al-
lowance appropriate to new work shall be paid for
all employees on the project.

4.3 Projects within 50 km radius of Perth G.P.O.
but not including the C.B.D. or West Perth (as de-
fined)
Project Contractual Value Site Allowance
Up to $1 m NIL
Above $1 m to $2.1m $1.20
Above $2.1m to 5.8m $1.50
Above $5.8m to $11.6m $1.75
Above $11.6m to $23.6m $1.95
Above $23.6m to $58.6m $2.25
Over $58.6m $2.45

“C.B.D.”— Central Business District shall mean the area
bounded by the Swan River South, Swan River East to Nile
Street running into Wittenoom Street, Hill Street to Royal
Street, Royal Street to Lord Street, Lord Street to Newcastle
Street, along Newcastle Street to the Freeway, the Freeway
South to the Perth-Fremantle railway line, along the Perth-
Fremantle railway line to Dyer Street, Dyer Street through to
Havelock Street, Havelock Street to Kings Park Road, Kings
Park Road to Fraser Avenue, Fraser Avenue projected through
to the Swan River.

“West Perth”— shall mean the area contained within the
boundaries formed by Thomas Street, Kings Park Road,
Havelock Street, Dyer Street and the Perth-Fremantle railway
line back to Thomas Street.

Boundary roads: If a road borders between two regions in
which site allowances are to be paid as per this agreement, the
parties confirm that one side of such a boundary road will be
deemed to fall in one region and the other side of the boundary

road will be deemed to fall in the other region. For example,
the eastern side of Havelock Street will be in the “CBD” and
the western side of Havelock Street shall be in “West Perth”.

“Project Contractual Value”— shall be deemed to mean
the value of all tendered work which falls under the scope of
the principal contractor’s contract.

5. The site/project allowance and project contractual value
detailed in this agreement shall be adjusted on 1 October each
year by the total C.P.I. movements for Perth during the pre-
ceding four quarters ending 30 June and accordingly, the site
allowance amounts shall be adjusted up or down to the nearest
five cents.

6. Project contractual values shall be subject to review at
any renewal of this agreement, but in any event shall not be
adjusted by a percentage less than the total CPI movements
for Perth during the preceding four quarters ending 30 June.
Such adjustment being to the nearest $10,000.

7. The agreed site allowance once set pursuant to this agree-
ment shall be recorded in a site agreement to which the
applicable principal contractor and the Union will be signato-
ries. The level of allowance once nominated at the
commencement of the project will continue without change
until completion of the project.

8. It is acknowledged that on certain projects a site agree-
ment may be entered into between the principal contactor and
the building trades group of unions for that project that may
include matters regularly addressed within the industry, such
as, but not limited to, the following—

— Disputes Procedures

— Occupational Health and Safety Procedures

— Demarcation Procedures

— First Aid Provisions and On-Site Amenities

and the unions will not unreasonably refuse to continue to dis-
cuss such matters if raised by the principal contractor.

9. This agreement does not apply to resource development
projects or civil and engineering projects.

10. Where a dispute arises as to the application of the terms
of this agreement, if the issue cannot be resolved in discus-
sions between the parties, it is agreed that the matter will be
referred to the appropriate industrial tribunal for resolution
without recourse to industrial action.

11. It is a term of this agreement that all site allowance agree-
ments entered into prior to this date will be honoured by all
parties and will continue to apply for the life of the particular
project.

12. Where because of a condition of contract the principal
contractor is required not to allow for a site allowance, before
final application of this agreement, discussions will be held
between the parties with a view to resolving any problems
that may arise as a result of this situation.

13. This agreement shall only apply to building contracts
entered into on or after 1 October, 1995.
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UNISTRUT INDUSTRIAL AGREEMENT.
No. AG 54 of 1998.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters and
Plasterers Union of Workers and The Construction, Mining,
Energy, Timberyards, Sawmills and Woodworkers Union of

Australia—Western Australian Branch

and

Unistrut Australia Pty Ltd.

No. AG 54 of 1998.

Unistrut Industrial Agreement.

COMMISSIONER P E SCOTT.

2 June 1998.

Order.
HAVING heard Mr G Giffard on behalf of the Applicants and
Mr P Griffin on behalf of the Respondent, and by consent, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—

THAT the Unistrut Industrial Agreement in the terms
of the following schedule be registered on the 4th day of
May 1998.

(Sgd.) P.E. SCOTT,
[L.S.] Commissioner.

WAGE AGREEMENT

Schedule.

1.—TITLE
This Agreement will be known as the Unistrut Industrial

Agreement.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Area and Parties Bound
4. Application
5. Duration
6. Dispute Settlement Procedure
7. Single Enterprise
8. Relationship with Awards
9. Enterprise Agreement

10. Wage Increase
11. Site Allowance
12. Industry Standards
13. Clothing and Footwear
14. Training, Training Leave
15. Sick Leave
16. Pyramid Sub-Contracting
17. Fares and Travelling
18. Drug and Alcohol, Safety and Rehabilitation Program
19. Income Protection
20. Productivity Initiatives
21. No Extra Claims

Appendix A—Wage Rates
Appendix B—Drug and Alcohol, Safety and Reha-
bilitation Program
Appendix C—Site Allowance

3.—AREA AND PARTIES BOUND
This is an Agreement between The Western Australian Build-

ers’ Labourers, Painters and Plasterers Union of Workers and
the Construction, Mining, Energy, Timberyards, Sawmills and
Woodworkers Union of Australia—Western Australian Branch
(hereinafter referred to as the “Unions”) and Unistrut Aus-
tralia Pty Ltd (hereinafter referred to as the “Company”) in
the State of Western Australia.

4.—APPLICATION
(a) This Agreement shall be binding upon the Company, the

Unions, its officers and members, and any person eligible to
be members of the Unions employed by the Company on work
covered by the terms of the Building Trades (Construction)
Award 1987, No. 14 of 1978 (the “Award”). There are ap-
proximately Two (2) employees covered by this agreement.

(b) This agreement shall not be used as a precedent in any
matter whatsoever to obtain similar arrangements or benefits
in any other operation relating to the Company.

5.—DURATION
This Agreement shall commence from the first pay period

on or after the date of signing and shall continue in effect until
31 October 1999.

The parties agree to commence discussion on the terms and
conditions of any future agreement three calendar months prior
to the expiration of this Agreement.

6.—DISPUTE SETTLEMENT PROCEDURE
In relation to any questions, disputes or difficulties arising

out of the operation of this Agreement the dispute settlement
procedure that shall apply shall be in the same terms as that
outlined in Clause 46 Settlement of Disputes of the Award.

7.—SINGLE ENTERPRISE
It is agreed that this Agreement applies in respect of a single

enterprise as defined in Clause 41A(2) of the WA Industrial
Relations Act 1979, as amended (the “Act”).

8.—RELATIONSHIP WITH AWARDS
This Agreement shall be read wholly in conjunction with

the Award. Where this Agreement is silent on rates of pay and
other matters pertaining to the employment relationship, the
Award shall apply. Where there is conflict between the rates
of pay, conditions, allowances and other matters in this Agree-
ment and the Awards the higher rate shall apply.

9.—ENTERPRISE AGREEMENT
It is agreed that in the event of the Unions and the Company

agreeing on the terms of a comprehensive enterprise agree-
ment, this Agreement may be terminated in accordance with
the requirements of the Act.

10.—WAGE INCREASE
This Agreement provides for increases in the hourly rate

and allowance resulting in the wage rates in the Appendix A—
Wage Rates.

11.—SITE ALLOWANCE
This Agreement provides for site allowances as per Appen-

dix C—Site Allowance.

12.—INDUSTRY STANDARDS
1. Redundancy
It is a term of this agreement that the Company makes pay-

ments to the Western Australian Construction Industry
Redundancy Fund under its deed. Payments to be at a rate of
$45.00 per week per employee increasing to $50.00 per week
per employee on 1st August 1998.

2. Superannuation
Subject to the provision of 49c of the Act, the company will

increase its level of payment into the Construction and Build-
ing Unions Superannuation Scheme or the fund nominated by
the employee, to $60 per week per employee.

13.—CLOTHING AND FOOTWEAR
1. The following items will be supplied to each employee by

the Company, upon the completion of five working days.
(a) One pair safety boots, and will be replaced on a fair

wear and tear basis.
(b) Two T-shirts with collars, and will be replaced on a

fair wear and tear basis.
(c) One bluey jacket for each employee during the pe-

riod 1 April to 31 October. (One issued per year)
2. The Company will also make available to each employee,

when requested by them, sun screen lotion and sun brims to fit
over safety helmets.
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14.—TRAINING, TRAINING LEAVE
1. The company will in the first instance use the training

resources provided by the unions training facility. The Con-
struction Skills Centre, subject to the availability and/or costs
associated with the said course.

2. The company shall select and advise the employee as to
the relevant course or training deemed necessary without loss
to the employee, and with sufficient time to complete the said
course.

3. The company will provide a minimum of one weeks
notice in advance of the date of commencement of the
course.

15.—SICK LEAVE
For sick leave accrued after the date of signing this agree-

ment the following will apply—
a) The Company’s employees shall from the date of

signing this agreement have the option of convert-
ing 100% of accrued sick leave to a cash payment on
termination.

b) The Company’s employees shall have the option of
converting sick leave entitlement in excess of ten
days to a cash payment on termination; or the last
pay prior to the Christmas close, if at least 10 sick
days have been accrued.

c) If an employee who has been terminated by the Com-
pany without exercising the above option is
re-engaged within a period of six months, the un-
paid balance of sick leave shall continue from the
date of re-engagement.

16.—PYRAMID SUB-CONTRACTING
1. “Pyramid Sub-Contracting” is defined as the practice of a

sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-con-
tractor.

2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the contract
and intends to engage a specialist sub-contractor to perform
that work, that section may be re-let to a specialist sub-con-
tractor.

3. Further provided that when a sub-contract is let for labour
and material, a labour-only sub-contract may be let by the sub-
contractor, but it is unacceptable as a principle for further
labour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner operator.

5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the par-
ties shall discuss and determine the issue in accordance with
the agreement dispute resolution procedure. In any event of a
disagreement, the matter shall be negotiated further between
the parties or referred to the Western Australian Industrial
Relations Commission. Whilst these procedures are undertaken
no industrial action shall occur.

17.—FARES AND TRAVELLING
In addition to Clause 12A of the award a travel payment

shall be made in the form of a daily payment (on days worked)
of $6.15 per day per employee.

18.—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix B—Drug
and Alcohol, Safety and Rehabilitation Program.

19.—INCOME PROTECTION
The Company agrees to insure employees covered by this

Agreement for injury and sickness. The scheme is to be nego-
tiated through the ACTU Insurance Broking Pty Limited (ACN.
069 795 875).

20.—PRODUCTIVITY INITIATIVES
a) Care of Company Property
Employees shall treat the Company’s property, plant and

equipment including, but not limited to, power tools and safety
equipment, with due care and respect to ensure replacement is

kept to a minimum. Employees are committed to maximising
usage of materials and consumable in order to prevent wast-
age.

b) Hours
The parties to this Agreement agree to adopt a reasonable

and flexible approach to working hours relating to start and
finish times. Ordinary hours may be worked between 6am and
6pm on any week day.

c) Flexibility of RDO’s
The industry nominated RDO shall be observed unless oth-

erwise agreed in accordance with this clause. By agreement
between the employer and the employees affected, to be
reached generally at least five days in advance, an RDO may
be worked and another day taken in lieu, provided that the
substitute day is—

• taken in association with a weekend (or holiday), un-
less specifically requested by the employee, in which
case the substitute day may be taken between Tues-
day and Thursday;

• taken within 20 working days of the Industry nomi-
nated day and before the next scheduled RDO;

• the employer shall maintain a record of each em-
ployee’s RDO’s which shall be available for
inspection by the employee and the Union;

• Providing agreement is reached between the Com-
pany and employee or employees, RDO’s can be
shifted from the nominated day to another agreed
day without reference to a third party.

d) Electronic Funds Transfer (EFT)
The method of payment will be by Electronic Funds Trans-

fer, paid directly into the employees nominated bank, building
society or credit union account. The Company shall provide
each employee paid by Electronic Funds Transfer with the
payslip information required by the Award.

21.—NO EXTRA CLAIMS
The Union will make no further claims on the Company

over conditions set out in this Agreement for the life of the
Agreement.

Signed for and on behalf of:
The Unions: BLPPU Signed      Common Seal

Date: 30/3/98
Signed                             
WITNESS

CMETU Signed      Common Seal
Date: 30/3/98
Signed                             
WITNESS

The Company: Signed                             
Date: 23/03/98
P J GRIFFIN                   
PRINT NAME
Signed                             
WITNESS

APPENDIX A—WAGE RATES
Date of 1 August 1 February 1 August
Signing 1998 1999 1999
Hourly Hourly Hourly Hourly
Rate Rate Rate Rate

$ $ $ $

Labourer Group 1 16.01 16.47 16.92 17.15
Labourer Group 2 15.47 15.90 16.34 16.56
Labourer Group 3 15.05 15.48 15.90 16.12
Plaster, Fixer 16.64 17.11 17.58 17.82
Painter, Glazier 16.27 16.73 17.19 17.42
Signwriter 16.62 17.09 17.56 17.80
Carpenter 16.75 17.22 17.70 17.93
Bricklayer 16.58 17.05 17.52 17.75
Refractory Bricklayer 19.04 19.58 20.12 20.38
Stonemason 16.75 17.22 17.70 17.93
Rooftiler 16.45 16.92 17.38 17.62
Marker/Setter Out 17.24 17.72 18.21 18.46
Special Class T 17.46 17.95 18.45 18.69
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APPRENTICE RATES
Date of 1 August 1 February 1 August
Signing 1998 1999 1999
Hourly Hourly Hourly Hourly
Rate Rate Rate Rate

$ $ $ $
Plasterer, Fixer
Yr 1 6.99 7.18 7.38 7.48
Yr 2 (1/3) 9.16 9.42 9.68 9.81
Yr 3 (2/3) 12.49 12.84 13.19 13.37
Yr 4 (3/3) 14.65 15.06 15.48 15.69
Painter, Glazier
Yr 1 (.5/3/5) 6.84 7.03 7.22 7.32
Yr 2 (1/3), (1.5/3.5) 8.95 9.20 9.45 9.58
Yr 3 (2/3), (2.5/3.5) 12.20 12.55 12.89 13.06
Yr 4 (3/3), (3.5/3.5) 14.32 14.73 15.13 15.33
Signwriter
Yr 1 (.5/3.5) 6.99 7.18 7.38 7.48
Yr 2 (1/3, 1.5/3.5) 9.14 9.40 9.65 9.78
Yr 3 (2/3, 2.5/3.5) 12.47 12.82 13.17 13.35
Yr 4 (3/3, 3.5/3.5) 14.63 15.04 15.46 15.66
Carpenter
Yr 1 7.04 7.24 7.44 7.54
Yr 2 (1/3) 9.21 9.47 9.73 9.86
Yr 3 (2/3) 12.56 12.92 13.27 13.45
Yr 4 (3/3) 14.73 15.15 15.57 15.78
Bricklayer
Yr 1 6.96 7.16 7.36 7.46
Yr 2 (1/3) 9.12 9.37 9.63 9.76
Yr 3 (2/3) 12.43 12.79 13.14 13.31
Yr 4 (3/3) 14.59 15.00 15.41 15.62
Stonemason
Yr 1 7.04 7.24 7.44 7.54
Yr 2 (1/3) 9.21 9.47 9.73 9.86
Yr 3 (2/3) 12.56 12.92 13.27 13.45
Yr 4 (3/3) 14.73 15.15 15.57 15.78
Rooftiler
6 months 9.38 9.65 9.91 10.04
2nd 6 months 10.31 10.61 10.90 11.04
Yr 2 12.05 12.39 12.73 12.90
Yr 3 14.14 14.54 14.94 15.14

APPENDIX B—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

1. PRINCIPLE
People dangerously affected by alcohol, and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.

2. FOCUS
• Site safety and the involvement of the site safety com-

mittee
• Peer intervention and support
• Rehabilitation

3. WORKPLACE POLICY
a) A person who is dangerously affected by drugs or

alcohol will not be allowed to work until that person
can work in a safe manner.

b) The decision on a persons ability to work in a safe
manner will be made by the safety committee, or on
projects with no safety committee, by a body of at
least equal numbers of employee/employer repre-
sentatives.

c) There will be no payment of lost time to a person
unable to work in a safe manner.

d) If this happens 3 times the worker shall be given a
written warning and made aware of the availability
of treatment/counselling. If the worker refuses help
he/she may be transferred/dismissed the next time
he/she is dangerously affected.

e) For the purposes of disciplinary action a warning shall
be effective for a period of 12 months from the date
of issue.

f) A worker having problems with alcohol and or other
drugs—

• Will not be sacked if he/she is willing to get
help.

• Must undertake and continue with the recom-
mended treatment to maintain the protection
of this program.

• Will be entitled to sick leave or leave without
pay while attending treatment.

4. IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will—
a) Clearly state its endorsement of the BTG Drug and

Alcohol program and comply with it.
b) Provide access at an agreed time and venue for a

representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.

c) Authorise the attendance of appropriate company per-
sonnel eg. Safety delegate/officer, safety committee
members, union delegate, consultative committee
members(s) at the two hour BTG Drug and Safety in
the Workplace training course.

APPENDIX C—SITE ALLOWANCE
1. This agreement is between the parties to this agreement

and shall apply to construction work undertaken by principal
contractors who are engaged in the commercial/industrial sec-
tor of the building industry in the state of Western Australia
within a 50km radius of the Perth General Post Office.

2. This agreement provides for a site allowance to be paid to
employees engaged on particular building projects, and for
such site allowance to be paid in addition to the wage rates
and allowances prescribed by the award as well as any indus-
trial or certified agreements made in conjunction with the award
which does not prescribe a site allowance.

3. The site allowance payable under this agreement is to be
paid at a flat rate per hour for all hours worked to compensate
for all special factors/disabilities on the project and in lieu of
all award special rates, with the exception of rates relating to
the lifting of heavy blocks, cleaning down brickwork and the
use of explosive powered tools which will be payable to an
employee when he/she encounters that particular disability.

4. Site Allowance Formula
At the commencement of a project the particular site allow-

ance to apply shall be determined in accordance with the
following formula—

4.1 Projects Located Within Perth C.B.D. (as defined)
New Work

Project Contractual Value Site Allowance
Up to $500,000 NIL
Above $500,000 to $2.1m $1.80
Above $2.1m to $4.4m $2.15
Over $4.4m $2.75

Renovations, Restorations
and/or Refurbishment Work

Project Contractual Value Site Allowance
Up to $500,000 NIL
Above $500,000 to $2.1m $1.60
Above $2.1m to $4.4m $1.80
Over $4.4m $2.35

4.2 Projects Located Within West Perth (as defined)
New Work

Project Contractual Value Site Allowance
Up to $500,000 NIL
Above $500,000 to $2.1m $1.60
Above $2.1m to $4.4m $1.80
Over $4.4m $2.35

Renovations, Restorations
and/or Refurbishment Work

Project Contractual Value Site Allowance
Up to $500,000 NIL
Above $500,000 to $2.1m $1.50
Above $ 2.1m to $4.4m $1.70
Over $4.4m $1.95

The site allowance on projects which are a combina-
tion of new and renovation work shall be governed
by the majority of work involved. For example, where
the majority of work is new work, then the site al-
lowance appropriate to new work shall be paid for
all employees on the project.
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4.3 Projects within 50 km radius of Perth G.P.O. but not
including the C.B.D. or West Perth (as defined)

Project Contractual Value Site Allowance
Up to $1m NIL
Above $1m to $2.1m $1.20
Above $2.1m to 5.8m $1.50
Above $5.8m to $11.6m $1.75
Above $11.6m to $23.6m $1.95
Above $23.6m to $58.6m $2.25
Over $58.6m $2.45

“C.B.D.”— Central Business District shall mean the area
bounded by the Swan River South, Swan River East to
Nile Street running into Wittenoom Street, Hill Street to
Royal Street, Royal Street to Lord Street, Lord Street to
Newcastle Street, along Newcastle Street to the Freeway,
the Freeway South to the Perth-Fremantle railway line,
along the Perth-Fremantle railway line to Dyer Street,
Dyer Street through to Havelock Street, Havelock Street
to Kings Park Road, Kings Park Road to Fraser Avenue,
Fraser Avenue projected through to the Swan River.
“West Perth”— shall mean the area contained within the
boundaries formed by Thomas Street, Kings Park Road,
Havelock Street, Dyer Street and the Perth-Fremantle
railway line back to Thomas Street.
Boundary roads: If a road borders between two regions
in which site allowances are to be paid as per this agree-
ment, the parties confirm that one side of such a boundary
road will be deemed to fall in one region and the other
side of the boundary road will be deemed to fall in the
other region. For example, the eastern side of Havelock
Street will be in the “CBD” and the western side of
Havelock Street shall be in “West Perth”.
“Project Contractual Value”— shall be deemed to mean
the value of all tendered work which falls under the scope
of the principal contractor’s contract.

5. The site/project allowance and project contractual value
detailed in this agreement shall be adjusted on 1 October each
year by the total C.P.I. movements for Perth during the pre-
ceding four quarters ending 30 June and accordingly, the site
allowance amounts shall be adjusted up or down to the nearest
five cents.

6. Project contractual values shall be subject to review at
any renewal of this agreement, but in any event shall not be
adjusted by a percentage less than the total CPI movements
for Perth during the preceding four quarters ending 30 June.
Such adjustment being to the nearest $10,000.

7. The agreed site allowance once set pursuant to this agree-
ment shall be recorded in a site agreement to which the
applicable principal contractor and the Union will be signato-
ries. The level of allowance once nominated at the
commencement of the project will continue without change
until completion of the project.

8. It is acknowledged that on certain projects a site agree-
ment may be entered into between the principal contactor and
the building trades group of unions for that project that may
include matters regularly addressed within the industry, such
as, but not limited to, the following—

- Disputes Procedures
- Occupational Health and Safety Procedures
- Demarcation Procedures
- First Aid Provisions and On-Site Amenities

and the unions will not unreasonably refuse to continue to dis-
cuss such matters if raised by the principal contractor.

9. This agreement does not apply to resource development
projects or civil and engineering projects.

10. Where a dispute arises as to the application of the terms
of this agreement, if the issue cannot be resolved in discus-
sions between the parties, it is agreed that the matter will be
referred to the appropriate industrial tribunal for resolution
without recourse to industrial action.

11. It is a term of this agreement that all site allowance agree-
ments entered into prior to this date will be honoured by all
parties and will continue to apply for the life of the particular
project.

12. Where because of a condition of contract the principal

contractor is required not to allow for a site allowance, before
final application of this agreement, discussions will be held
between the parties with a view to resolving any problems
that may arise as a result of this situation.

13. This agreement shall only apply to building contracts
entered into on or after 1 October, 1995.

UNIVERSAL COMMERCIAL CLEANERS
INDUSTRIAL AGREEMENT.

No. AG 55 of 1998.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters and
Plasterers Union of Workers and The Construction, Mining,
Energy, Timberyards, Sawmills and Woodworkers Union of

Australia—Western Australian Branch

and

Universal Commercial Cleaners Pty Ltd.

No. AG 55 of 1998.

Universal Commercial Cleaners Industrial Agreement.

COMMISSIONER P.E. SCOTT.

2 June 1998.

Order.
HAVING heard Mr G Giffard on behalf of the Applicants and
there being no appearance on behalf of the Respondent, and
by consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

THAT the Universal Commercial Cleaners Industrial
Agreement in the terms of the following schedule be reg-
istered on the 4th day of May 1998.

(Sgd.) P.E. SCOTT,
[L.S.] Commissioner.

 WAGE AGREEMENT

Schedule.

1.—TITLE
This Agreement will be known as the Universal Commer-

cial Cleaners Industrial Agreement.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Area and Parties Bound
4. Application
5. Duration
6. Dispute Settlement Procedure
7. Single Enterprise
8. Relationship with Awards
9. Enterprise Agreement

10. Wage Increase
11. Site Allowance
12. Industry Standards
13. Clothing and Footwear
14. Training Allowance, Training Leave, Recognition of

Prior Learning
15. Seniority
16. Sick Leave
17. Pyramid Sub-Contracting
18. Fares and Travelling
19. Drug and Alcohol, Safety and Rehabilitation Pro-

gram
20. Income Protection
21. No Extra Claims

Appendix A—Wage Rates
Appendix B—Drug and Alcohol, Safety and Reha-
bilitation Program
Appendix C—Site Allowance



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 242178 W.A.I.G.

3.—AREA AND PARTIES BOUND
This is an Agreement between The Western Australian Build-

ers’ Labourers, Painters, & Plasterers Union of Workers and
the Construction, Mining, Energy, Timberyards, Sawmills and
Woodworkers Union of Australia—Western Australian Branch
(hereinafter referred to as the “Unions”) and Universal Com-
mercial Cleaners Pty Ltd (hereinafter referred to as the
“Company”) in the State of Western Australia.

4.—APPLICATION
This Agreement shall be binding upon the Company, the

Unions, its officers and members, and any person eligible to
be members of the Unions employed by the Company on work
covered by the terms of the Building Trades (Construction)
Award 1987, No. 14 of 1978 (the “Award”). There are ap-
proximately 4 employees covered by this agreement.

5.—DURATION
This Agreement shall commence from the first pay period

on or after the date of signing and shall continue in effect until
31 October 1999.

The parties agree to commence discussion on the terms and
conditions of any future agreement three calendar months prior
to the expiration of this Agreement.

6.—DISPUTE SETTLEMENT PROCEDURE
In relation to any questions, disputes or difficulties arising

out of the operation of this Agreement the dispute settlement
procedure that shall apply shall be in the same terms as that
outlined in Clause 46 Settlement of Disputes of the Award.

7.—SINGLE ENTERPRISE
It is agreed that this Agreement applies in respect of a single

enterprise as defined in Clause 41A(2) of the WA Industrial
Relations Act 1979, as amended (the “Act”).

8.—RELATIONSHIP WITH AWARDS
This Agreement shall be read wholly in conjunction with

the Award. Where this Agreement is silent on rates of pay and
other matters pertaining to the employment relationship, the
Award shall apply. Where there is conflict between the rates
of pay, conditions, allowances and other matters in this Agree-
ment and the Awards the higher rate shall apply.

9.—ENTERPRISE AGREEMENT
It is agreed that in the event of the Unions and the Company

agreeing on the terms of a comprehensive enterprise agree-
ment, this Agreement may be terminated in accordance with
the requirements of the Act.

10.—WAGE INCREASE
This Agreement provides for increases in the hourly rate

and allowances resulting in the wage rates in the Appendix
A—Wage Rates.

11.—SITE ALLOWANCE
This Agreement provides for site allowances as per Appen-

dix C—Site Allowance.

12.—INDUSTRY STANDARDS
1. Redundancy
It is a term of this Agreement that the Company will imme-

diately increase its payments to $45 per week per employee
into the Western Australian Construction Industry Redundancy
Fund and then will increase this to $50 per week per employee
on 1 August 1998.

2. Superannuation
The Company will immediately increase its level of pay-

ment into the Construction + Building Unions Superannuation
Scheme to $60 per week per employee.

3.  Apprentice Rates
The Company agrees to maintain a ratio of no more than

four tradespeople to one apprentice employed.

13.—CLOTHING AND FOOTWEAR
1. The following items will be supplied to each employee by

the Company, upon the completion of five working days.
(a) 1 pair safety boots, and will be replaced on a fair

wear and tear basis.

(b) 2 T-shirts with collars, and will be replaced on a fair
wear and tear basis.

(c) 1 bluey jacket for each employee employed during the
period 1 April to 31 October. (wear and tear basis)

2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to fit
over safety helmets.

14.—TRAINING ALLOWANCE, TRAINING LEAVE,
RECOGNITION OF PRIOR LEARNING

1. A training allowance of $12.00 per week per worker shall
be paid by the employer to the Union Education and Training
Fund.

2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calender year pro-
rata to attend courses conducted or approved by the NBCITC.
The employers approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer’s operations. The onus shall
rest with the employer to demonstrate an inability to grant
leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other than—

course fees
course books and materials
payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.

3. The employer will actively encourage employees to seek
formal recognition of their skills (recognition of prior learn-
ing), and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen’s Rights Cer-
tificates.

15.—SENIORITY
1. The parties agree the continuity of employment is desir-

able wherever possible, and that where it is not possible,
employees will be retrenched in order of seniority.

2. When applying the “first on last off” principle it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a state basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where the employee’s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
6—Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements with
the Company.

16.—SICK LEAVE
For sick leave accrued after the date of signing this agree-

ment the following will apply—
(a) The Company’s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination.

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is
re-engaged within a period of six months, the un-
paid balance of sick leave shall continue from the
date of re-engagement.

17.—PYRAMID SUB-CONTRACTING
1. “Pyramid Sub-Contracting” is defined as the practice of a

sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-con-
tractor.
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2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the contract
and intends to engage a specialist sub-contractor to perform
that work, that section may be re-let to a specialist sub-con-
tractor.

3. Further provided that when a sub-contract is let for labour
and material, a labour-only sub-contract may be let by the sub-
contractor, but it is unacceptable as a principle for further
labour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner operator.

5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the par-
ties shall discuss and determine the issue in accordance with
the agreement dispute resolution procedure. In any event of a
disagreement, the matter shall be negotiated further between
the parties or referred to the Western Australian Industrial
Relations Commission. Whilst these procedures are undertaken
no industrial action shall occur.

18.—FARES AND TRAVELLING
In addition to Clause 12A of the award a travel payment

shall be made in the form of a daily payment (on days worked)
of $6.15 per day per employee.

19.—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix B—Drug
and Alcohol, Safety and Rehabilitation Program.

20.—INCOME PROTECTION
The company agrees to insure employees covered by this

Agreement for injury and sickness. The scheme is to be nego-
tiated through the ACTU Insurance Broking Pty Limited (ACN.
069 795 875).

21.—NO EXTRA CLAIMS
The Union will make no further claims on the Company

over conditions set out in this Agreement for the life of the
Agreement.

Signed for and on behalf of:
The Unions:

BLPPU Signed      Common Seal
.............................................
Date: 1/4/98
.............................................
Signed
.............................................
WITNESS

CMETU Signed      Common Seal
.............................................
Date: 1/4/98
Signed
.............................................
WITNESS

The Company:
Common SealSigned

.............................................
Date: 14/3/98
SCOTT LANGLEY
PRINT NAME
Signed
.............................................
WITNESS

APPENDIX A—WAGE RATES
Date of 1 August 1 February 1 August
Signing 1998 1999 1999
Hourly Hourly Hourly Hourly
Rate Rate Rate Rate

$ $ $ $
Labourer Group 1 16.01 16.47 16.92 17.15
Labourer Group 2 15.47 15.90 16.34 16.56

Date of 1 August 1 February 1 August
Signing 1998 1999 1999
Hourly Hourly Hourly Hourly
Rate Rate Rate Rate

$ $ $ $
Labourer Group 3 15.05 15.48 15.90 16.12
Plaster, Fixer 16.64 17.11 17.58 17.82
Painter, Glazier 16.27 16.73 17.19 17.42
Signwriter 16.62 17.09 17.56 17.80
Carpenter 16.75 17.22 17.70 17.93
Bricklayer 16.58 17.05 17.52 17.75
Refractory Bricklayer 19.04 19.58 20.12 20.38
Stonemason 16.75 17.22 17.70 17.93
Rooftiler 16.45 16.92 17.38 17.62
Marker/Setter Out 17.24 17.72 18.21 18.46
Special Class T 17.46 17.95 18.45 18.69

APPRENTICE RATES

APPENDIX A—WAGE RATES
Date of 1 February 1 August 1 February 1 August
Signing 1998 1998 1999 1999
Hourly Hourly Hourly Hourly Hourly
Rate Rate Rate Rate Rate

$ $ $ $ $
Plasterer, Fixer
Yr 1 6.79 6.99 7.18 7.38 7.48
Yr 2 (1/3) 8.90 9.16 9.42 9.68 9.81
Yr 3 (2/3) 12.13 12.49 12.84 13.19 13.37

Yr 4 (3/3) 14.23 14.65 15.06 15.48 15.69
Painter, Glazier
Yr 1 (.5/3/5) 6.64 6.84 7.03 7.22 7.32
Yr 2 (1/3), (1.5/3.5) 8.70 8.95 9.20 9.45 9.58
Yr 3 (2/3), (2.5/3.5) 11.86 12.20 12.55 12.89 13.06
Yr 4 (3/3), (3.5/3.5) 13.92 14.32 14.73 15.13 15.33

Signwriter
Yr 1 (.5/3/5) 6.79 6.99 7.18 7.38 7.48
Yr 2 (1/3, 1.5/3.5) 8.88 9.14 9.40 9.65 9.78
Yr 3 (2/3, 2.5/3.5) 12.11 12.47 12.82 13.17 13.35
Yr 4 (3/3, 3.5/3.5) 14.21 14.63 15.04 15.46 15.66
Carpenter
Yr 1 6.84 7.04 7.24 7.44 7.54
Yr 2 (1/3) 8.95 9.21 9.47 9.73 9.86
Yr 3 (2/3) 12.21 12.56 12.92 13.27 13.45
Yr 4 (3/3) 14.32 14.73 15.15 15.57 15.78

Bricklayer
Yr 1 6.77 6.96 7.16 7.36 7.46
Yr 2 (1/3) 8.86 9.12 9.37 9.63 9.76
Yr 3 (2/3) 12.08 12.43 12.79 13.14 13.31
Yr 4 (3/3) 14.17 14.59 15.00 15.41 15.62

Stonemason
Yr 1 6.84 7.04 7.24 7.44 7.54
Yr 2 (1/3) 8.95 9.21 9.47 9.73 9.86
Yr 3 (2/3) 12.21 12.56 12.92 13.27 13.45
Yr 4 (3/3) 14.32 14.73 15.15 15.57 15.78

Rooftiler
6 months 9.12 9.38 9.65 9.91 10.04
2nd 6 months 10.02 10.31 10.61 10.90 11.04
Yr 2 11.71 12.05 12.39 12.73 12.90
Yr 3 13.74 14.14 14.54 14.94 15.14

APPENDIX B—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

1. PRINCIPLE
People dangerously affected by alcohol, and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.

2. FOCUS
· Site safety and the involvement of the site safety com-

mittee
· Peer intervention and support
· Rehabilitation

3. WORKPLACE POLICY
a) A person who is dangerously affected by drugs or

alcohol will not be allowed to work until that person
can work in a safe manner.

b) The decision on a persons ability to work in a safe
manner will be made by the safety committee, or on
projects with no safety committee, by a body of at
least equal numbers of employee/employer repre-
sentatives.
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c) There will be no payment of lost time to a person
unable to work in a safe manner.

d) If this happens 3 times the worker shall be given a
written warning and made aware of the availability
of treatment/counselling. If the worker refuses help
he/she may be transferred/dismissed the next time
he/she is dangerously affected.

e) For the purposes of disciplinary action a warning shall
be effective for a period of 12 months from the date
of issue.

f) A worker having problems with alcohol and or other
drugs—

• Will not be sacked if he/she is willing to get
help.

• Must undertake and continue with the recom-
mended treatment to maintain the protection
of this program.

• Will be entitled to sick leave or leave without
pay while attending treatment.

4. IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will—
a) Clearly state its endorsement of the BTG Drug and

Alcohol program and comply with it.
b) Provide access at an agreed time and venue for a

representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.

c) Authorise the attendance of appropriate company per-
sonnel eg. Safety delegate/officer, safety committee
members, union delegate, consultative committee
members(s) at the two hour BTG Drug and Safety in
the Workplace training course.

APPENDIX C—SITE ALLOWANCE
1. This agreement is between the parties to this agreement

and shall apply to construction work undertaken by principal
contractors who are engaged in the commercial/industrial sec-
tor of the building industry in the state of Western Australia
within a 50km radius of the Perth General Post Office.

2. This agreement provides for a site allowance to be paid to
employees engaged on particular building projects, and for
such site allowance to be paid in addition to the wage rates
and allowances prescribed by the award as well as any indus-
trial or certified agreements made in conjunction with the award
which does not prescribe a site allowance.

3. The site allowance payable under this agreement is to
be paid at a flat rate per hour for all hours worked to compen-
sate for all special factors/disabilities on the project and in
lieu of all award special rates, with the exception of rates re-
lating to the lifting of heavy blocks, cleaning down brickwork
and the use of explosive powered tools which will be payable
to an employee when he/she encounters that particular dis-
ability.

4. Site Allowance Formula
At the commencement of a project the particular site allow-

ance to apply shall be determined in accordance with the
following formula—

4.1 Projects Located Within Perth C.B.D. (as defined)
New Work
Project Contractual Value Site Allowance
Up to $500,000 NIL
Above $500,000 to $2.1m $1.80
Above $2.1m to $4.4m $2.15
Over $4.4m $2.75
Renovations, Restorations
and/or Refurbishment Work

Project Contractual Value Site Allowance
Up to $500,000 NIL
Above $500,000 to $2.1m $1.60
Above $2.1m to $4.4m $1.80
Over $4.4m $2.35

4.2 Projects Located Within West Perth (as defined)
New Work
Project Contractual Value Site Allowance
Up to $500,000 NIL
Above $500,000 to $2.1m $1.60
Above $2.1m to $4.4m $1.80
Over $4.4m $2.35
Renovations, Restorations
and/or Refurbishment Work
Project Contractual Value Site Allowance
Up to $500,000 NIL
Above $500,000 to $2.1m $1.50
Above $ 2.1m to $4.4m $1.70
Over $4.4m $1.95
The site allowance on projects which are a combina-
tion of new and renovation work shall be governed
by the majority of work involved. For example, where
the majority of work is new work, then the site al-
lowance appropriate to new work shall be paid for
all employees on the project.

4.3 Projects within 50 km radius of Perth G.P.O.
but not including the C.B.D. or West Perth (as defined)
Project Contractual Value Site Allowance
Up to $1m NIL
Above $1m to $2.1m $1.20
Above $2.1m to 5.8m $1.50
Above $5.8m to $11.6m $1.75
Above $11.6m to $23.6m $1.95
Above $23.6m to $58.6m $2.25
Over $58.6m $2.45

“C.B.D.”— Central Business District shall mean the
area bounded by the Swan River South, Swan River East
to Nile Street running into Wittenoom Street, Hill Street
to Royal Street, Royal Street to Lord Street, Lord Street
to Newcastle Street, along Newcastle Street to the Free-
way, the Freeway South to the Perth-Fremantle railway
line, along the Perth-Fremantle railway line to Dyer Street,
Dyer Street through to Havelock Street, Havelock Street
to Kings Park Road, Kings Park Road to Fraser Avenue,
Fraser Avenue projected through to the Swan River.

“West Perth”— shall mean the area contained within
the boundaries formed by Thomas Street, Kings Park
Road, Havelock Street, Dyer Street and the Perth-Fre-
mantle railway line back to Thomas Street.

Boundary roads: If a road borders between two re-
gions in which site allowances are to be paid as per this
agreement, the parties confirm that one side of such a
boundary road will be deemed to fall in one region and
the other side of the boundary road will be deemed to fall
in the other region. For example, the eastern side of
Havelock Street will be in the “CBD” and the western
side of Havelock Street shall be in “West Perth”.

“Project Contractual Value”— shall be deemed to
mean the value of all tendered work which falls under the
scope of the principal contractor’s contract.

5. The site/project allowance and project contractual value
detailed in this agreement shall be adjusted on 1 October each
year by the total C.P.I. movements for Perth during the pre-
ceding four quarters ending 30 June and accordingly, the site
allowance amounts shall be adjusted up or down to the nearest
five cents.

6. Project contractual values shall be subject to review at
any renewal of this agreement, but in any event shall not be
adjusted by a percentage less than the total CPI movements
for Perth during the preceding four quarters ending 30 June.
Such adjustment being to the nearest $10,000.

7. The agreed site allowance once set pursuant to this agree-
ment shall be recorded in a site agreement to which the
applicable principal contractor and the Union will be signato-
ries. The level of allowance once nominated at the
commencement of the project will continue without change
until completion of the project.
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8. It is acknowledged that on certain projects a site agree-
ment may be entered into between the principal contactor and
the building trades group of unions for that project that may
include matters regularly addressed within the industry, such
as, but not limited to, the following—

- Disputes Procedures
- Occupational Health and Safety Procedures
- Demarcation Procedures
- First Aid Provisions and On-Site Amenities

and the unions will not unreasonably refuse to continue to
discuss such matters if raised by the principal contractor.

9. This agreement does not apply to resource development
projects or civil and engineering projects.

10. Where a dispute arises as to the application of the terms
of this agreement, if the issue cannot be resolved in discus-
sions between the parties, it is agreed that the matter will be
referred to the appropriate industrial tribunal for resolution
without recourse to industrial action.

11. It is a term of this agreement that all site allowance agree-
ments entered into prior to this date will be honoured by all
parties and will continue to apply for the life of the particular
project.

12. Where because of a condition of contract the principal
contractor is required not to allow for a site allowance, before
final application of this agreement, discussions will be held
between the parties with a view to resolving any problems
that may arise as a result of this situation.

13. This agreement shall only apply to building contracts
entered into on or after 1 October, 1995.

WESLEY COLLEGE (ENTERPRISE BARGAINING)
AGREEMENT 1998.
No. AG 81 of 1998.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Independent Schools Salaried Officers’ Association of
Western, Industrial Union of Workers

and

Wesley College.

No. AG 81 of 1998.

Wesley College (Enterprise Bargaining) Agreement 1998.

29 May 1998.

Order.
HAVING heard Ms T. Howe on behalf of the Independent
Schools Salaried Officers’ Association of Western, Industrial
Union of Workers and Mr J. Bednall on behalf of Wesley Col-
lege, and by consent, the Commission, pursuant to the powers
conferred on it under the Industrial Relations Act, 1979, hereby
orders—

THAT the Wesley College (Enterprise Bargaining)
Agreement 1998 as filed in the Commission on the 13th
day of May 1998 be registered on and from the 29th day
of May 1998.

(Sgd.) A.R. BEECH,
[L.S.] Commissioner.

Schedule.

1.—TITLE
This Agreement shall be known as the Wesley College (En-

terprise Bargaining) Agreement 1998 and shall replace the
Wesley College (Enterprise Bargaining) Agreement 1996.

2.—ARRANGEMENT
 1. Title
 2. Arrangement
 3. Parties to the Agreement
 4. Scope of Agreement
 5. Date and Duration of Agreement
 6. Expiration of the Agreement
 7. Relationship to Parent Award
 8. Single Bargaining Unit
 9. Objectives
10. A Code of Professional Behaviour
11. Performance Appraisal
12. Professional Development
13. Redundancy
14. Due Process
15. The College Council
16. Other Employment
17. Payment of Relief Teachers
18. Long Service Leave
19. Parenting Leave
20. Family Carer’s Leave
21. Promotional Positions
22. Allowances
23. Responsibility Allowance Appointments
24. Dispute Resolution Procedure
25. Salary Rates
26. No Further Claims
27. No Precedent
28. No Reduction
29. Signatories

3.—PARTIES TO THE AGREEMENT
This Agreement is made between Wesley College (the Col-

lege) and the Independent Schools Salaried Officers’
Association of Western Australia, Industrial Union of Work-
ers (the ISSOA), a registered organisation of teachers.

4.—SCOPE OF AGREEMENT
(1) This Agreement shall apply to all teachers who are em-

ployed by the College within the scope of the Independent
Schools’ Teachers’ Award 1976 (the award). Instrumental peri-
patetic tutors are specifically excluded from the scope of this
Agreement.

(2) The number of employees currently covered by this
Agreement is 89.

5.—DATE AND DURATION OF AGREEMENT
This Agreement shall come into effect on and from the 29th

day of May 1998 and shall apply until the 31st December 1999.

6.—EXPIRATION OF THE AGREEMENT
On the expiration of this Agreement, and in the absence of

the registration of a subsequent enterprise agreement, the pro-
visions of the award and/or this Agreement, whichever is the
greater, shall prevail for the purposes of the conditions of
employment which will apply to teachers covered by this
Agreement.

7.—RELATIONSHIP TO PARENT AWARD
This Agreement shall be read and interpreted in conjunction

with the award. Where there is any inconsistency between this
Agreement and the award this Agreement will prevail to the
extent of the inconsistency.

8.—SINGLE BARGAINING UNIT
The bodies party to this Agreement have formed a single

bargaining unit. The single bargaining unit has conducted ne-
gotiations and reached full agreement with the College.

9.—OBJECTIVES
(1) The purpose of this Agreement is to recognise a mutual

responsibility to safeguard and enhance the quality of teach-
ing and learning in the College and public perception of it and
to enhance the skills and professional status of teachers cov-
ered by this Agreement and to ensure that they are appropriately
compensated and valued for the full range of their professional
contributions to the distinctive life of Wesley College and its
aims and objectives.

(2) The parties agree that it is the role of teachers and other
members of staff to draw upon their training, their experience
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and their own personal qualities to create conditions both in-
side and outside the classroom which are conductive to learning
and, through their relationships with students at the College,
seek to foster and develop the capabilities which each child
has.

(3) Both parties agree that educational administrators at all
levels in schools have the responsibility to establish and main-
tain an ordered environment for learning within which teachers
and other members of staff are able to develop their students’
capabilities.

(4) Against this background the nature and purposes of this
Agreement are—

(a) To consolidate and develop further initiatives aris-
ing out of the award restructuring process in order to
continue the process of enhancing the professional-
ism and development of teachers and their teaching
so as to maximise the effectiveness of the teaching-
learning process.

(b) To safeguard and improve the quality of teaching and
learning by emphasising the upgrading of teachers’
professional skills and knowledge.

(c) To encourage and enable the College and teachers
alike to accept mutual responsibility for maintaining
a working environment which will ensure that the
College and its teachers become genuine participants
and contributors to the process of achieving the Col-
lege’s aims and objectives within the framework of
the College’s educational philosophy and ethos as a
College within the Uniting Church in Australia.

10.—A CODE OF PROFESSIONAL BEHAVIOUR
(1) In reaching this Agreement, the parties undertake to act

in a professional and ethical manner. A member of the educa-
tional staff the College will support his/her colleagues—

(a) By contributing to the total educational programs of
the school according to his/her abilities and inter-
ests, accepting that the term “total educational
programs” refers to those activities and experiences
provided to students by the College for the enrich-
ment of their athletic, creative, intellectual and
spiritual lives both within and without the classroom
environment;

(b) By supporting the College’s declared protocols of
behaviour and standards of all students of the Col-
lege when students are under the auspices of the
College or likely to be identified with it;

(c) By observing standards of personal deportment and
appearance which are in keeping with the situation
or occasion, and can be said to reasonably represent
appropriate dress for a professional teacher. Teach-
ers should always be mindful of appropropriate dress
and attire;

(d) By ensuring that his/her personal values and beliefs
do not compromise the encouragement of students
and their objective assessment of values and beliefs
esposed by the Uniting Church of Australia or held
to be central to the educational philosophy of Wesley
College as defined within the College’s aims and
objectives. Accordingly, teachers covered by this
Agreement, where appropriate, are encouraged to
attend services of worship and assemblies of students
and to participate in programmes and activities de-
signed to enrich the athletic, creative, intellectual and
spiritual life of students;

(e) By maintaining a relationship with students which is
based upon mutual respect and consistent with the
protocols of the College;

(f) By acknowledging the right of parents to be kept
informed of the progress and welfare of their chil-
dren by attendance, wherever possible, at such parent
functions as judged necessary by the Head;

(g) By safeguarding by reasonable care, courtesy and
discretion, the reputation of the College as held by
parents and supporters of the College and wider com-
munity.

(2) It is agreed that should a teacher find aspects of this
Code difficult to understand or meet, all reasonable

encouragement or support and counselling will be provided
by the College as arranged by the Head.

(3) It is acknowledge by the Head that the time spent on
tasks and duties, stated and implicit, in this Code will not ex-
ceed the reasonable and established expectation of a full-time
member of the educational staff of the College as defined by
the Head and in consultation with the Head of the Common
Room as appropriate.

11.—PERFORMANCE APPRAISAL
(1) Appointment to Promotional Positions
In normal circumstances, positions will be advertised for

two weeks in the Common Room and in the local, national or
international press.

(2) Appointment to Permanency — Full-Time Staff
(a) A newly appointed full-time teacher will be offered

a one year appointment as a temporary teacher. At
the conclusion of six (6) months a New Staff Re-
view will be conducted by the relevant Head of
School.

(b) Should the New Staff Review provide a favourable
outcome to the Head, the Head will offer a perma-
nent appointment.

(c) Should the New Staff Review, conducted by the Head
of School, provide an unfavourable outcome to the
Head, the Head may offer a six month additional
appointment during which the new staff will be re-
quired to meet certain objective performance
standards as requested and designed by the Head in
liaison with the relevant Head of Department and
Head of School. Should those standards not be
achieved at the expiration of six months, the Head
has the right to terminate the appointment.

(3) Appointment to Permanency — Part-Time Staff
(a) A newly appointed part-time teacher will be offered

a one year appointment as a temporary member of
staff. At the conclusion of three months a New Staff
Review will be conducted by the relevant Head of
School.

(b) Should the New Staff Review provide a favourable
outcome to the Head, the Head may offer an addi-
tional one year appointment. At the conclusion of
two years’ satisfactory performance, a part-time
member of staff will be appointed to the permanent
staff of the College.

(c) Within the above expectation of permanency, how-
ever, the Head may vary the teaching load of part-time
teachers on an annual basis, provided six weeks’
written notice of any variation is provided to the
teachers.

(d) Should the New Staff Review, conducted by the Head
of School, provide an unfavourable outcome to the
Head, the Head may offer a three month additional
appointment during which the new staff member will
be required to meet certain objective performance
standards as requested. Should those standards not
be achieved at the expiration of three months, the
Head has the right to terminate the appointment.

(4) The design of the New Staff Review will be subject to
regular review by the Head, the Deputy Head and the Heads
of School.

(5) Procedures for Professional Review
The teachers agree that an assessment procedure will be de-

veloped in consultation with the Common Room and
Management.

(6) Performance Review
(a) It is agreed that all professional development where

appropriate and collection of data related to
summative and formative performance appraisal will
be conducted and fostered according to the follow-
ing five domains—

(i) student care and management;
(ii) co-curricula involvement;

(iii) teaching and assessment;
(iv) professional practice; and
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(v) professional development within the current
school policy.

(b) When the Head and a teacher agree it is necessary,
as a result of a professional performance appraisal
for a teacher to participate in professional develop-
ment to upgrade his/her skills and knowledge, but
where the teacher’s employment is not being called
into question, the College will assist the teacher by
making provision for resources and time for him/her
to undertake that professional development by pro-
viding relief teaching for 50% of the time required
and by contributing not more than thirty three and
one third percent or $500.00 (whichever is the low-
est) of any additional costs inclusive of FBT.

(7) Mechanism of Performance Review
It is agreed that the mechanism for performance reviews

will be peer based within an independent response by both the
teacher and the participating colleague. This mechanism will
be developed in consultation between the Head and teachers
covered by this Agreement.

12.—PROFESSIONAL DEVELOPMENT
(1) It is agreed that teachers under this Agreement will pur-

sue professional development activities according to three
parameters—

(a) Activities which are designated by the Head as be-
ing consistent with the school-wide professional
development program established by the School
Cabinet during the term of this Agreement.

(b) Activities which are approved by the relevant Head
of Department or Head of School as being consist-
ent with the Department or Sub-School’s professional
development program established by that department
during the term of this Agreement.

(c) Activities regarded by the teacher as important to
his/her professional and personal aspirations and
agreed to by the Head as having some, but not ex-
clusive, application to the education practices of the
College.

(2) Requirement of Professional Development
(a) It is agreed that the Head use his discretion to re-

quire teachers under this Agreement as a condition
of their continuing employment to undertake profes-
sional development activity which the Head
determines necessary in terms of that teacher’s abili-
ties and performance in the following areas—

(i) the pastoral care of students;
(ii) the application of technology in teaching and

learning and/or those areas of administration
of the College deemed by the Head to be nec-
essary for the efficient administration of the
College.

(b) Such professional development required by the Head
as a condition of continuing employment will occur
under terms negotiated between the teacher and the
Head but which will not impinge upon the time of
other teachers without their prior consent nor repre-
sent a cost to the teacher exceeding 50% of the total
cost of the activity.

(c) Where a class teacher attends professional develop-
ment in school time in Years Pre-primary to Year Seven
and cover is required for a whole or half day period
then cover will be provided by external relief.

(3) Funding of Professional Development
(a) It is agreed that funding for professional develop-

ment will be apportioned accordingly—
(i) School-wide: All registration, travel and ac-

commodation costs directly related to the
activity plus an agreed per diem expense
amount, to be borne in full by the College.

(ii) Department: All registration, travel and accom-
modation costs directly related to the activity
plus an agreed per diem expense amount on
submission of all related receipts to be borne
in full by the College but within the relevant
budget allocation of the department.

(iii) Personal: All registration, travel and accom-
modation costs directly related to the activity
to receive a contribution from the College of
an amount not exceeding thirty three and one
third percent of the total costs or $500 (which-
ever is the lowest) of any additional costs
inclusive of FBT.

(4) Regularity of Professional Development
It is agreed that teachers will participate in at least a total of

five days per academic year of school wide professional de-
velopment on pupil free days immediately prior to or after a
teaching term as designated by the Head. Additionally each
teacher will participate once every three years in a professional
development activity approved by the Head or his nominated
representative according to Clause 12.—Professional Devel-
opment of this Agreement and which may be taken in school
time. An additional professional development activity within
the same three years may be undertaken partly in school time
and partly in a teacher’s own time, where feasible and where
agreed, in equal proportions. Any further voluntary profes-
sional development activities within the same three year period
must be taken within the teacher’s own time.

(5) Professional Development Relief
It is agreed the College will employ relief teachers to cover

not more than approximately 50% of the time which a teacher
of the teaching staff is absent from his/her normal teaching
duties as a result of their participation in approved professional
development activities, the remaining provision of relief teach-
ers to come from the College’s internal arrangements for relief
teachers.

(6) Computer Purchase
It is agreed that the College will continue to offer permanent

full-time teachers the current computer loans facility and dur-
ing the period of this Agreement will investigate other cost
effective schemes that will enable teachers covered by this
Agreement to purchase, lease or rent approved computer equip-
ment that will be used to enhance their efficiency and skills as
professionals in meeting the full extent of their responsibili-
ties in the College.

13.—REDUNDANCY
(1) It is agreed that redundancy is a termination of service

because a position in the educational management of the school
is no longer required. Should the Head determine that a posi-
tion is to be declared redundant, he will—

(a) Assess the needs and skills of the individual teacher
affected to ascertain whether an alternative appoint-
ment is possible.

(b) Assess whether long service requirements or other
staffing issues may create an alternative appointment.

(c) Give notice of not less than ten weeks to the teacher
affected.

(d) Inform the teacher’s industrial union before termi-
nation.

(e) Investigate whether a placement for the teacher af-
fected can be found in another school.

(f) Permit paid leave to the teacher to attend job inter-
views within the ten weeks’ notice period.

(g) Permit the teacher to leave immediately in order to
accept a firm offer of appointment at another school
if that offer is made within the ten weeks’ notice re-
quirement.

(h) Terminate positions wherever possible by not later
than 31st December.

(2) The following severance pay scale will apply to redun-
dancy payments—

Less than 1 Year: Nil
After 1 Year: 4 weeks’ pay
After 2 years: 6 weeks’ pay
After 3 years: 8 weeks’ pay
After 4 years: 10 weeks’ pay and an additional

weeks’ pay for each year of service
above 3 years to a maximum of 20
years.
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14.—DUE PROCESS
(1) Due process refers to an agreed procedure whereby the

Head will give prior warning to a teacher that termination of
employment will occur under the terms of the award unless
the teacher demonstrates a satisfactory response to negotiated
and objective performance standards within an agreed time
frame and with reasonable encouragement, professional de-
velopment and personal assistance as agreed between the Head
and the teacher. The maximum time allowed for due process
will be three months in one continuous teaching term.

(2) If as a result of an unfavourable performance review of a
teacher and a subsequent inability to meet the objective per-
formance standards according to the terms described in Clause
11.—Performance Appraisal of this Agreement, the Head may
terminate the employment of the teacher without due process
provided the terms of Clause 11.—Performance Appraisal have
been observed.

(3) (a) If an allegation is received by the Head that a teacher
has breached the Code of Professional Behaviour, then the
Head should notify the teacher as soon as practicable and ar-
range for a hearing of the allegation either on the next working
day or no later than 3 working days later.

(b) The teacher is entitled to representation at that hearing
by a Member of the Common room of his/her choosing or an
outside representative.

(c) If the teacher is found by the Head to have committed a
serious and knowing breach of the Code of Professional Be-
haviour, the Head has the option of invoking due process or he
may terminate the teacher’s employment without due process
provided he first gains the approval of the College Council
Executive Committee.

(4) (a) If an allegation is received by the Head that a teacher
has committed an act of sexual abuse or racist behaviour or an
act of physical assault or verbal harassment or other similar
and serious misconduct towards a student of the College or a
teacher of the College or company supplying contracted serv-
ices to the College, then the Head should notify the teacher as
soon as practicable and arrange for a hearing of the allegation
either on the next working day or no later than 3 working days
later.

(b) The teacher is entitled to representation at that hearing
by a Member of the Common Room of his/her choosing or an
outside representative.

(c) If the Head finds that the teacher is guilty of the allega-
tion, the Headmaster may terminate the teacher’s employment
without due process provided he first gains the approval of the
College Council Executive Committee.

15.—THE COLLEGE COUNCIL
(1) It is agreed that teachers covered by this Agreement are

entitled to have representation on the Education Committee of
the College Council. This representation is to be achieved by
the nomination of—

(a) A Senior Educator on the staff of the College nomi-
nated by the Head.

(b) A Head of a Subject Department or some other Sen-
ior Educator of the staff of the College nominated
by the Heads of Department.

(c) A nomination from the Common Room Association.
(2) It is agreed that teachers under this Agreement may not

formally communicate with members of the College Council
on matters to do with employment conditions or on matters
affecting the administration and educational practice of the
College without concurrently informing the Head of his/her
intention to so, providing the Head with a coy of all corre-
spondence or written notes of all conversations, and then only
to the Chairman of the College Council.

16.—OTHER EMPLOYMENT
It is agreed that teachers wishing to undertake other em-

ployment outside the College will give prior written advice to
the Head. Such additional employment, which, for the pur-
poses of the Agreement includes any work done as a consultant,
or as a self-employed person in a personal or family business
for which the teacher receives remuneration, shall not impinge
on the satisfactory fulfilment of the teacher’s professional re-
sponsibilities at the College and will not involve work

undertaken within the hours during which the teacher is carry-
ing out his or her normal school-related duties and will not
involve the use of any College facilities or resources without
prior approval from the Head.

17.—PAYMENT OF RELIEF EMPLOYEES
(1) Relief teachers employed for five days or less may be

engaged by the day or half-day and paid a daily rate or a pro-
rata rate on the basis of the periods worked in relation to the
number of periods in the particular school day.

(2) In the event of a full-time teacher being absent for more
than three days, or a part-time teacher being absent for an
equivalent teaching load of three days, through illness or leave,
a relief teacher will be employed.

18.—LONG SERVICE LEAVE
(1) Teachers who have completed eight years of continuous

service with the College shall continue to be entitled to take
ten weeks long service leave on full pay. This leave shall nor-
mally be taken as a full term by mutual arrangement with the
Head.

(2) After seven years of service where employment is termi-
nated by the teacher’s death or in any circumstances other than
serious misconduct, the leave entitlement shall be such pro-
portion of ten weeks as the period of service bears to eight
years of service.

(3) The remaining provisions of the award shall apply.

19.—PARENTING LEAVE
The Minimum Conditions of Employment Act 1993 sets 52

weeks of approved leave provided the teacher has served for
twelve months and has given the employer ten weeks’ notice
of his or her intention to apply for such leave.

20.—FAMILY CARERS’ LEAVE
(1) Use of Sick Leave
It is agreed that teachers covered by this Agreement may

with the written consent of the Headmaster use up to the equiva-
lent of 3 days per year of accrued sick leave in order to provide
care for another person subject to—

(a) The teacher being responsible for the care of the per-
son concerned; and

(b) The person concerned being a member of their fam-
ily.

(2) (a) The definition of family shall be the definition con-
tained in the Equal Opportunity Act 1984, that is, a person
who is related to the teacher by blood, marriage, affinity or
adoption and includes a person who is wholly or mainly de-
pendent on, or is a member of the household of the teacher.

(b) The teacher will give sufficient notice prior to the ab-
sence, stating in writing, the reason for taking such leave and
the estimated length of the absence.

(c) The teacher shall, if required, establish by production of
a medical certificate, the nature of the illness of the person
concerned.

21.—PROMOTIONAL POSITIONS
While maintaining the promotions structure described in the

award, under this Agreement the Head has the discretion to
adapt the administration of the College to meet its educational
needs. Within that understanding then, and under the terms of
this Agreement, the following definitions apply—

(1) Executive Appointments: These are appointments to
senior positions which the Head determines as being
at executive level and for which remuneration and
conditions, including annual leave, are decided upon
in confidential negotiation between the Head and the
teacher.

(2) Responsibility Appointments: These are appoint-
ments to positions of seniority with clear job
descriptions and procedures for regular appraisal and
which will attract a Responsibility Allowance as de-
tailed in Clause 22.—Allowances of this Agreement.

(3) Additional Task Appointments: These are appoint-
ments through which the Head asks a teacher to
accept an additional job task because of an unantici-
pated, temporary need and for which an Additional
Task Allowance will be paid at the discretion of the
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Headmaster and in negotiation with the teacher, as
detailed in Clause 22.—Allowances of this Agree-
ment.

(4) Senior Teacher Appointments: These are appoint-
ments made by the Head upon the advice of the
Common Room Association according to agreed pro-
cedures to be developed during the period of this
Agreement which recognise a teacher’s pedagogic
expertise and knowledge which can therefore be uti-
lised in the development of high standards of teaching
throughout the staff. Until such time as these proce-
dures are agreed to and in place, two of the allowances
shall apply for Senior Teachers according to the lev-
els and criteria for Senior Teachers, Levels 1 and 2,
as defined under the award and under previous agree-
ments, and as detailed in Clause 22.—Allowances
of this Agreement.

22.—ALLOWANCES
It is agreed that the following allowances will be paid from

the 1st day of January, 1998—
(1) (a) Allowances for Responsibility Appointments

will be—
Level One $9,180
Level Two $6,894
Level Three $4,590
Level Four $2,298

(b) It is also agreed that teachers appointed to
Responsibility positions will also receive vary-
ing reductions in the normal classroom
teaching load in recognition of the demands
of their special responsibilities at the discre-
tion of the Head.

(2) Allowances for Additional Task Appointments will
be—

Level One $3,000
Level Two $2,000
Level Three $1,500
Level Four $1,000

(3) Allowances for Senior Teachers will be—
Level One $1,500
Level Two $3,000
Level Three $4,000
Level Four $6,000

23.—RESPONSIBILITY ALLOWANCE
APPOINTMENTS

Those teachers who hold appointments to positions which
attract Responsibility Allowances as defined in subclause (2)
of Clause 21.—Promotional Positions of this Agreement and
which were made on or before 1st January 1996, upon the
relinquishing of that appointment shall be regarded as Senior
Teachers and thereby continue to attract either the Responsi-
bility Allowance payable at the time of their relinquishing the
responsibility until the Senior Employee Rate is the higher
OR the nearest equivalent Senior Employee Allowance (which-
ever is the higher). The teacher will understand that he/she
will return to a standard full-time equivalent teaching load and
will be subject to Senior Employee performance appraisal pro-
cedures as they apply at the time.

24.—DISPUTE RESOLUTION PROCEDURES
A dispute is defined as any question, dispute or difficulty

affecting the relationship between the employer and a employee
or group of employees whether it arises from this Agreement
or elsewhere. The following procedure shall apply to the reso-
lution of any dispute—

(1) The parties to the dispute shall attempt to resolve the
matter by mutual discussion and determination.

(2) If the parties are unable to resolve the dispute, the
matter, at the request of either party, shall be referred
to a meeting between the parties to this Agreement
together with any additional representative as may
be requested by either party.

(3) If the matter is not then resolved it shall be referred
to the Western Australian Industrial Relations Com-
mission.

25.—SALARY RATES
(1) It is agreed that the College will undertake to strive for a

salaries policy whereby teachers will be paid salaries and al-
lowances at least equivalent to a value equal to the average
total value of salaries and allowances paid by Member schools
of the Public Schools Association and it is further agreed that
within the terms of this Agreement, negotiations will com-
mence and will continue into any future agreement, to a
standing percentage “buffer” over that average salary as it is
calculated at the start of each academic year.

(2) It is further agreed that negotiations will commence dur-
ing the first year of this Agreement towards the implementation
by 1st July 1998 of a system for the packaging of staff remu-
neration to maximise benefits for teachers but at a cost neutral
outcome for the College.

(3) It is further agreed that negotiations will commence dur-
ing the first year of this Agreement for a procedure whereby
teachers may defer taking part of their salary for a set period
of time in order to be repaid the equivalent sum of money at a
later date when they take leave.

(4) (a) The minimum annual base rate of salary to teachers
engaged in the classifications prescribed in Clause 11.—Sala-
ries of the award shall be as shown in the following table and
shall be payable from 1st January 1998—

Step 1 $27,718
Step 2 $29,402
Step 3 $31,085
Step 4 $33,029
Step 5 $34,842
Step 6 $36,396
Step 7 $37,950
Step 8 $39,893
Step 9 $42,029
Step 10 $43,778
Step 11 $45,332
Step 12 $47,276
Step 13 $49,218

(b) The minimum annual base rate of salary to teachers en-
gaged in the classifications prescribed in Clause 11.—Salaries
of the award shall be shown in the following table and shall be
payable on and from 1st January 1999—

Step 1 $28,688
Step 2 $30,431
Step 3 $32,173
Step 4 $34,185
Step 5 $36,061
Step 6 $37,670
Step 7 $39,278
Step 8 $41,289
Step 9 $43,500
Step 10 $45,310
Step 11 $46,919
Step 12 $48,931
Step 13 $50,941

26.—NO FURTHER CLAIMS
It is a condition of this Agreement that the parties will not

seek any further claims with respect to salaries or conditions
unless they are consistent with the State Wage Case Princi-
ples.

27.—NO PRECEDENT
It is a condition of this Agreement that the parties will not

seek to use the terms contained here as a precedent for other
agreements, whether they involve the College or not.

28.—NO REDUCTION
Nothing contained herein shall allow the School to reduce

the salaries or conditions of a teacher which prevailed prior to
entering into this Agreement, except where provided by this
Agreement.
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29.—SIGNATORIES
      C.L. READHEAD T.I. HOWE
____________________ ______________________________
(Signature) (Signature)

      C.L. READHEAD T.I. HOWE
____________________ ______________________________
Wesley College Independent Schools Salaried Officers’

Association of Western Australia,
Industrial Union of Workers

      T.J. STRAPP
____________________
(Signature)

      T.J. STRAPP
____________________
Wesley College

WEST AUSTRALIAN NEWSPAPERS SECURITY
OFFICERS AND CLEANERS (ENTERPRISE

BARGAINING) AGREEMENT 1997.
No. AG 199 of 1997.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

West Australian Newspapers Limited

and

The Australian Liquor, Hospitality,
and Miscellaneous Workers Union,
Miscellaneous Workers Division.

No. AG 199 of 1997.

West Australian Newspapers Security Officers and Cleaners
(Enterprise Bargaining) Agreement 1997.

CHIEF COMMISSIONER W.S. COLEMAN.

31 October 1997.
Order.

HAVING heard Mr R. Joyce and with him Ms J. Hadida on
behalf of West Australian Newspapers Limited and Ms D.
MacTiernan on behalf of the Respondent and by consent, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—

THAT the West Australian Newspapers Security Offic-
ers and Cleaners (Enterprise Bargaining) Agreement 1997
be registered in accordance with the following Schedule
and shall have effect from the beginning of the first pay
period commencing on or after the 9th day of October
1997.

(Sgd.) W. S. COLEMAN,    
[L.S.] Chief Commissioner.

———

Schedule.

1.—TITLE
This Agreement shall be referred to as the West Australian

Newspapers Security Officers and Cleaners (Enterprise
Bargaining) Agreement 1997.

2—ARRANGEMENT
 1 Title
 2 Arrangement
 3 Application of agreement
 4 Parties bound
 5 Date and operation
 6 Number of employees bound
 7 Single bargaining unit
 8 Avoidance of industrial disputes
 9 National standards
10 Relationship to parent awards and previous enter-

prise bargaining agreements

11 Agreed aim of this agreement
12 Wage increases
13 Pro rata long service leave
14 Service pay increases
15 All other allowances
16 Annual leave—Grade 1 Security Officer

Schedule “A” Incorporated provisions from AG 12
of 1992
Schedule “B” Wages

3.—APPLICATION OF AGREEMENT
This Agreement shall apply at the establishments of West

Australian Newspapers Limited in respect of all employees
who are engaged in any of the occupations, industries or
callings specified in the Security Officers and Cleaners (West
Australian Newspapers Limited) Award, 1992.

4.—PARTIES BOUND
- West Australian Newspapers Limited,

219 St. Georges Terrace
PERTH WA 6000

- The Australian Liquor, Hospitality, and Miscellane-
ous Workers Union,
Miscellaneous Workers Division
61 Thomas Street
SUBIACO WA 6008

5.—DATE AND OPERATION
This Agreement shall operate from the beginning of the first

pay period commencing on or after 1 July 1997 and shall remain
in force for a period of three years until 30 June 2000.
Discussions between the company and the employees will
commence not later than one (1) month before the expiry date
of this Agreement.

This Agreement shall not be cancelled or varied unless agreed
to by the parties.

6.—NUMBER OF EMPLOYEES BOUND
21 employees are bound by this Agreement.

7.—SINGLE BARGAINING UNIT
A single bargaining unit has been created in accordance with

the State Wage Case Principles. This unit, on behalf of the
members, negotiated this Agreement with the company.

8.—AVOIDANCE OF INDUSTRIAL DISPUTES
The parties to this Agreement are committed to observing

the relevant Award’s dispute settlement procedures in respect
to any questions, difficulties or disputes arising under this
Agreement.

9.—NATIONAL STANDARDS
This Agreement shall not operate so as to cause any employee

to suffer a reduction in ordinary time earnings, or in
Commission recognised national standards such as standard
hours of work, annual leave or long service leave.

10.—RELATIONSHIP TO PARENT AWARDS AND
PREVIOUS ENTERPRISE BARGAINING

AGREEMENTS
This Agreement shall be read and interpreted wholly in

conjunction with the Security Officers and Cleaners (West
Australian Newspapers) Award 1992. Where there is any
inconsistency between this Agreement and the said parent
award, this Agreement shall prevail to the extent of any
inconsistency.

This is the third agreement negotiated between the company
and the Single Bargaining Unit on behalf of their members.
Both the company and our employees have shared mutual
benefits arising from the two previous agreements. To ensure
the parties still share the benefits from these previous
agreements it has been agreed to again incorporate the
provisions of AG6 of 1996 into this Agreement—refer Schedule
“A”.

11.—AIM OF THIS AGREEMENT
The aim of this Agreement is to continue to consolidate the

shared benefits that the parties have gained from the two
previous enterprise bargains. For this reason the wage increases
provided for under this Agreement are provided on the basis
that the parties are prepared to continue to make real and
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demonstrable changes in both attitudes and the way in which
work is performed to facilitate further improvements in
productivity and efficiency. These changes will enable the
company to achieve a fuller and more productive utilisation of
its resources in the future.

The parties will continue to address opportunities to become
more competitive and to respond quickly and efficiently to
challenges as they occur.

There is a clear recognition by all parties that for this
company to remain competitive it must be able to respond
quickly and positively to the demands of the market and the
requirements of its customers.

12.—WAGE INCREASES
In recognition of this Agreement and the potential to further

increase productivity and efficiency the parties have agreed to
the following increases in wages—

- 4% from first pay period on or after 1 July 1997,
- 4% from first pay period on or after 1 July 1998 and
- 4% from first pay period on or after 1 July 1999.

The wage rates are contained in Schedule B.
These increases shall not be absorbed into any overaward

payments.

13.—PRO RATA LONG SERVICE LEAVE
An employee, after completing ten continuous years of

service, will be able to request to take 8.6 weeks pro rata long
service. Each period of long service leave must be for at least
one week. The company will consider each request to ensure
that granting leave at that time will not adversely affect
production. The company will not unreasonably deny any
employee’s request for leave.

All other provisions of the West Australian Long Service
Leave Order 1958 will apply.

14.—SERVICE PAY INCREASES
Service pay will be increased as follows—

After 14 years and up to 19 years continuous service—
$3.00 per week ie $156 per year. After 20 years continuous
service—$6.00 per week ie $312 per year.
Subject to fulfilling the qualification provisions of the
1976 Service Pay Agreement, service pay will be extended
to all employees covered by this Agreement.

15.—ALL OTHER ALLOWANCES
All other allowances in the Security Officers and Cleaners

(West Australian Newspapers) Award 1992 will be reviewed
on 1 July each year in accordance with the current State Wage
Case Principles.

16.—ANNUAL LEAVE—GRADE 1 SECURITY
OFFICER

For the duration of this Agreement, the company and the
Grade 1 Security Officer have agreed there is no requirement
of the Grade 1 Security Officer to work Public Holidays. In
accordance with this arrangement, the annual leave entitlement
for the Grade 1 Security Officer shall be four weeks’ leave per
year.

...............Signed.................... ..............................
On behalf of West Australian Date
Newspapers Limited
...............Signed.................... ..............................
On behalf of The Australian Date
Liquor, Hospitality, and
Miscellaneous Workers Union,
Miscellaneous Workers Division

SCHEDULE A—FLEXIBILITY
Increases in efficiency and flexibilities which have been

identified and agreed to by the parties in the West Australian
Newspapers Limited (Enterprise Bargaining) Security Officers
and Cleaners Agreement 1992, (AG 22 of 1992) and the West
Australian Newspapers Limited (Enterprise Bargaining)
Security Officers and Cleaners Agreement 1996 (AG 6 of 1996)
are incorporated into this Agreement.

In addition to the above future efficiencies, the parties have
agreed that employees covered by this Agreement will
undertake any future training as required and will, subject to

consultation, perform any new cleaning and security duties
which may be required at the Company’s new complex—
Newspaper House, 50 Hasler Road, Osborne Park.

SCHEDULE “B”—WAGES AND ALLOWANCES
1. Cleaners
Alignment to General Hand Rate to continue as follows—

Cleaner Grade 1 100%
Cleaner Grade 2 91%
Cleaner Grade 3 (3 months probation) 88%

2. Security Officers
Current 1 July 1 July 1 July

1997 1998 1999
4% 4% 4%

Grade 5 428.60 445.70 463.50 482.00
Grade 4 482.20 501.50 521.60 542.50
Grade 3 535.70 557.10 579.40 602.60
Grade 2 562.40 584.90 608.30 632.60
Grade 1 600.20 624.20 649.20 675.20
3. Shift Allowance

Current 1 July 1 July 1 July
1997 1998 1999
4% 4% 4%

94.80 98.60 102.50 106.60

WESTRAIL CUSTOMER SERVICE ASSISTANT
AGREEMENT 1998.
No. AG 66 of 1998.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Western Australian Government Railways Commission

and

Australian Railways Union of Workers, West Australian
Branch.

No. AG 66 of 1998.

Westrail Customer Service Assistant Agreement 1998.

COMMISSIONER P E SCOTT.
3 June 1998.

Order.
HAVING heard Mr D Johnston on behalf of the Applicant and
Mr R Wells on behalf of the Respondent and by consent, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—

1. THAT the Westrail Customer Service Assistant
Agreement 1998 in the terms of the following sched-
ule be registered on the 18th day of May 1998; and

2. THAT this agreement replaces AG 8 of 1996.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.

1.—TITLE
This agreement shall be known as the Westrail Customer

Service Assistant Agreement 1998.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Parties Bound
4. Application
5. Term of Agreement
6. Contract of Employment
7. Hours of Duty
8. Additional Hours
9. Optional Shifts
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10. Location
11. Stand Down
12. Wages
13. Payment of Wages
14. Sick Leave
15. Absence from Duty
16. Public Holidays
17. Annual Leave
18. Long Service Leave
19. Bereavement Leave
20. Training
21. Uniforms
22. Information Acquired During Employment
23. Health and Fitness
24. Disputes Settlement Procedure
25. Number of Employees Bound by this Agreement
26. Signatories to the Agreement

Appendix A—Transitional Provisions

3.—PARTIES BOUND
This agreement shall be binding on the Western Australian

Government Railways Commission and the Australian Rail-
ways Union, West Australian Branch.

4.—APPLICATION
This agreement replaces agreement No. AG 8 of 1996 and

shall apply to employees of the Western Australian Govern-
ment Railways Commission (the employer) employed in the
classification of Customer Service Assistant, and, in respect
of those employees the provisions of the Railway Employees’
Award No. 18 of 1969 shall not apply.

5.—TERM OF AGREEMENT
This agreement shall operate for a period of 24 months from

April 6 1998.

6.—CONTRACT OF EMPLOYMENT
(1) (a) Probation—Current employees appointed/promoted.

(i) An employee’s appointment to the position of Cus-
tomer Service Assistant will be subject to a
probationary period of six months.

(ii) Subject to satisfactory performance an employee’s
appointment will be confirmed at the conclusion of
the probationary period.

(iii) During the probationary period, if the employee’s
performance is not satisfactory, the employer may
give the employee one week’s notice and return the
employee to the classification held immediately prior
to the employee’s appointment to the Customer Serv-
ice Assistant position.

(b) Probation—New employees
(i) A new employee’s appointment to the position of

Customer Service Assistant will be subject to a pro-
bationary period of six months.

(ii) Subject to satisfactory performance an employee’s
appointment will be confirmed at the conclusion of
the probationary period.

(iii) During the probationary period, if the employee’s
performance is not satisfactory, the employer may
terminate the contract of employment by giving the
employee one week’s notice or payment in lieu of
notice.

(2) Except as provided in subclause (1) of this clause, the
contract of employment may be terminated by—

(a) the employee, by the giving of four weeks’ notice in
writing, or the forfeiture of four weeks’ pay in lieu
of such notice; or

(b) the employer, by the giving of four weeks’ notice in
writing, or the payment of four weeks’ pay in lieu of
such notice, provided that where the employee is aged
over 45 years and has more than two years continu-
ous service, the period of notice shall be five weeks;

provided that where mutually agreed a shorter period of no-
tice may be given without payment or forfeiture of pay in lieu.

(3) In the case of misconduct which contravenes the em-
ployer’s rules or regulations, or misconduct which at law would
justify summary dismissal, the contract of employment may

be terminated without notice and without payment or forfei-
ture of pay as provided in subclause (1) of this clause.

7.—HOURS OF DUTY
(1) The ordinary hours of duty shall be as shown on the

Customer Service Assistant Roster and may be worked over
any days of the week Sunday to Saturday inclusive.

(2) Rostered shifts—
(a) Up to 12 hours may be rostered in any one shift.
(b) No rostered shift shall be less than four hours.
(c) Rosters shall provide for a minimum of eight days

off duty in 28 days on average.
(3) An employee will be entitled to a minimum of a 10 hour

break between any two shifts set out under the roster.
(4) Meals—

(a) An employee will be permitted to take a meal at an
appropriate time during any shift which exceeds five
hours.

(b) The timing of meals will be such as to cause the mini-
mum of disruption to the service provided.

(c) Meal breaks will have a nominal length of 30 minutes.
(5) While the number of hours in each shift and group of

shifts may vary, an employee will be expected to work an av-
erage of 40 ordinary hours per week over the roster cycle.

(6) Where an employee is required to work between 1800
hours and 0500 hours, the employee will be paid a shift allow-
ance as shown in clause 12—Wages, for each ordinary hour
worked between 1800 hours and 0500 hours. In calculating
the shift allowance, broken parts of an hour less than 30 min-
utes on any shift shall be disregarded and 30 minutes to 59
minutes will be paid as one hour.

(7) Where, at the end of a roster cycle an employee has
worked more ordinary hours during the cycle than the total
number of rostered ordinary hours in the cycle, the employee
shall be paid at the ordinary rate of pay for all extra hours in
excess of 1.25% of the total rostered hours in the cycle.

(8) Where, at the end of a roster cycle an employee has been
required to work fewer ordinary hours during the cycle than
the total number of rostered ordinary hours in the cycle, then
to the extent that the shortfall in hours is not caused by ab-
sence from duty (either with or without leave) the employee
will be deemed to have worked the rostered ordinary hours.

8.—ADDITIONAL HOURS
(1) An employee may be required to work additional hours

immediately before or immediately after the employee’s
rostered ordinary hours. An employee shall not be required to
work more than 12 hours continuously.

(2) An employee may be required to work additional shifts
to meet exceptionally busy periods. These periods include, but
are not restricted to—

(a) Australia Day
(b) Show Week
(c) Christmas Pageant
(d) Major football matches
(e) New Year’s Eve

(3) An employee required to work additional hours in cir-
cumstances specified in subclauses (1) or (2) of this clause
will be paid the additional hours rate per hour as shown in
clause 12—Wages, for all such hours worked. Where an em-
ployee is unable to work additional hours due to sickness, no
sick leave will be payable for such hours.

(4) In the event that an employee is required to work an
additional shift as specified in subclause (2) and the shift is
cancelled within 2 hours of its starting time the employee will
be compensated by payment of two ordinary hour’s pay.

(5) Except where the requirement for specific skills or knowl-
edge makes it desirable to require a particular employee to
work an additional shift, the employer shall endeavour to allo-
cate additional shifts to employees covered by this Agreement
on an equitable basis.
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9.—OPTIONAL SHIFTS
(1) In addition to rostered shifts (referred to in clause 7—

Hours of Duty) and additional shifts (referred to in
clause 8—Additional Hours), the employer may from time to
time offer an employee the opportunity to work optional shifts,
provided that should the employee elect to accept these op-
tional shifts, then the maximum number of shifts, including
ordinary shifts, the employee can work consecutively without
a day off is nine.

(2) An employee will be paid the optional shifts rate per
hour as shown in clause 12—Wages, for all hours worked in
shifts elected to be worked by the employee pursuant to
subclause (1).

10.—LOCATION
(1) (a) Employees will be appointed to a position of Cus-

tomer Service Assistant on a line or at Perth.
(b) For the purpose of paragraph (a) of this subclause a line

shall be—
(i) Armadale to Belmont Park;

(ii) Currambine to Leederville;
(iii) Fremantle to City West;
(iv) Midland to East Perth.

(c) An employee may be required to work at any location on
the suburban rail system.

(2) (a) Where an employee is appointed to a line and is re-
quired to commence work on another line or at Perth and the
travelling time can be incorporated within a roster, no addi-
tional payment will apply, however, where the travelling time
cannot be incorporated in a roster, the employee shall receive
an additional payment of one hour’s pay at ordinary rates for
each day that the employee is required to, and does, commence
work on the other line or at Perth.

(b) Where an employee is appointed to Perth and is required
to commence work on any line, the employee shall receive an
additional payment of one hour’s pay at ordinary rates for each
day that the employee is required to, and does, commence work
on a line.

(c) For the purposes of this subclause “work on a line” and
“work at Perth” means work in accordance with the roster for
the line or for Perth as appropriate.

(3) Nothing in this clause places any restriction on the loca-
tions, whether on the railway line or elsewhere, at which an
employee may be required to carry out the duties of the posi-
tion.

(4) Except where otherwise agreed between the employer
and the employee, an employee shall commence and finish
duty at the same location.

11.—STAND DOWN
(1) Where on any day or part of a day, the employer is un-

able to provide useful work for the employee as a result of—
(a) industrial action, whether or not on the part of the

employer’s employees; or
(b) any cause outside of the employer’s control,

the employer is entitled to stand down the employee and not
pay the employee for the day or part of a day.

(2) The employee may elect to have the day or part of a day
on which the employee is stood down paid as annual leave if
the employee has an entitlement to such leave.

(3) If the employee is stood down, the employee will not be
entitled to payment for any public holiday occurring during
the period of stand down.

(4) Any period for which the employee is stood down under
the provisions of subclause (1) of this clause will count as
service for the accrual of leave to which the employee would
otherwise be entitled under this Agreement, provided that the
employee resumes work as required at the end of the stand
down period.

12.—WAGES
(1) Each employee will be paid wages as shown in the table

below which, other than as expressly set out in this agree-
ment, includes all allowances, penalties and special rates
whatsoever.

Wages per Additional hours Optional shift Shift Allowance
fortnight rate per hour rate per hour per hour

$  $  $  $

Wage rate at date
agreement is registered 1263.60 23.69 23.69 2.26
Wage rate at 12 months
after date agreement
registered 1288.87 24.16 24.16 2.26

(2) Except as provided in subclause 7(6) ordinary time pay-
ment each fortnight shall be for eighty (80) hours irrespective
of the rostered hours.

13.—PAYMENT OF WAGES
(1) Wages shall be paid fortnightly.
(2) All wages shall be paid into accounts (nominated by the

employee) with a bank, building society or credit union.
(3) If an employee is required to repay an amount to the

employer, the amount to be repaid from any fortnightly pay
will not exceed 10% of the employee’s base pay unless an-
other arrangement has been agreed to between the employer
and employee. The repayment may be for, but not limited to,
overpayment of base rate, additional shifts, or allowances.

14.—SICK LEAVE
(1) In the event of an employee being sick, the employee

may be paid up to 80 hours sick leave each completed year of
service for ordinary time lost from duty as a result of such
sickness.

(2) Sick leave will be paid for the actual rostered time lost
due to sickness.

(3) The employer may request a medical certificate for
(a) any absence due to sickness which occurs after two

separate absences without a certificate in any one
year; or

(b) absences due to sickness for two (2) or more con-
secutive days.

(4) Notwithstanding any other provisions of this clause, the
employer may at any time request the employee to provide
evidence that would satisfy a reasonable person of the authen-
ticity of any absence claimed to result from illness. Evidence
may be required regardless of whether or not the employee
claims payment for the absence.

(5) Any unused sick leave will accumulate from year to year.

15.—ABSENCE FROM DUTY
(1) Any employee who is absent from duty due to illness or

injury, shall, as soon as possible, advise the supervisor in suf-
ficient time to permit arrangements to be made for the
performance of the employee’s duties.

(2) Any employee absent from duty, shall notify the super-
visor of the date on which the employee will be able to resume
duty in sufficient time to enable the necessary arrangements
to be made.

16.—PUBLIC HOLIDAYS
(1) “Public holiday” means any of the following days which

are proclaimed to be public holidays in the State of Western
Australia—

• New Year’s Day
• Australia Day
• Labour Day
• Good Friday
• Easter Monday
• ANZAC Day
• Foundation Day
• Celebration Day
• Christmas Day
• Boxing Day

(2) Where an employee is not required to work on a day
solely because it is a public holiday, the employee will be paid
as if the employee were required to work on that day.

(3) Where an employee is required to work ordinary hours
on December 25 or on Good Friday, the employee will be paid
an allowance of 50% of the ordinary hourly rate of pay for
each ordinary hour worked on the day.

(4) Except as provided in subclause (3) of this clause, where
an employee is required to work on a day that is a public holi-
day, the employee will not be entitled to receive any additional
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payment or to receive a day off in lieu because the day is a
public holiday.

17.—ANNUAL LEAVE
(1) Each employee is entitled to 160 hours paid leave per

year for each completed year of service.
(2) (a) A minimum of eighty (80) hours leave must be taken

each year at a time or times acceptable to the employer and the
employee, provided that where agreement cannot be reached
the employer shall determine when the leave is to be taken.

(b) An employee may request, and subject to mutual agree-
ment may be permitted, to accrue leave up to a maximum of
320 hours.

(3) Annual leave shall be paid at the rate of pay provided in
clause 12—Wages, of this Agreement.

(4) For the purpose of debiting annual leave, a day’s leave
shall be deemed to be eight hours and a week’s leave shall be
deemed to be 40 hours.

(5) Employees resuming from annual leave will work the
next rostered shift as shown on their roster on the day follow-
ing the completion of the leave.

18.—LONG SERVICE LEAVE
(1) After each ten years’ continuous service with the em-

ployer, the employee shall be entitled to 13 weeks’ long service
leave. The rate of pay for the employee on long service leave
shall be the rate of pay provided in clause 12—Wages.

(2) An employee will be entitled to pro rata long service
leave only if employment is terminated—

(a) by Westrail for other than disciplinary reasons;
(b) due to the retirement of the employee on the grounds

of ill health; or
(c) due to the death of the employee, in which case the

payment would be made to the employee’s estate.
(3) (a) For the purpose of this clause, service shall include

any period of leave approved by the employer except any form
of leave without pay which exceeds two weeks, in which case
only the first two weeks of such leave shall count as service.

(b) Continuity of service shall not be broken by the absence
of the employee on any form of approved leave or by the stand-
ing down of an employee under the terms of this agreement.

19.—BEREAVEMENT LEAVE
(1) On the death within Australia of —

(a) the spouse, father, mother, brother, sister, child or
stepchild of an employee;

(b) father, mother, brother or sister of the spouse of an
employee; or

(c) any other person who, immediately before that per-
son’s death, lived with an employee as a member of
the employee’s family,

that employee shall be entitled on notice, to leave of absence
without deduction of pay.

(2) Such leave of absence, up to and including the day of the
funeral, shall be for a period up to but not exceeding the number
of hours worked by the employee in three ordinary working
days, having regard for the circumstances of the case.

(3) Proof of death shall be provided by the employee to the
satisfaction of the employer.

(4) Payment in respect of bereavement leave shall be made
only where the employee otherwise would have been on duty
and shall not be granted in any case where the employee con-
cerned would have been off duty in accordance with the roster,
or on annual leave, long service leave, sick leave, workers’
compensation or leave without pay.

20.—TRAINING
(1) The employer may establish a joint employer/employee

committee to assess training requirements to enable employ-
ees to carry out their role in a professional manner.

(2) Training may be delivered on or off-the-job.
(3) Provided the employer determines the training to be re-

quired, the employer will meet all reasonable costs associated
with the training.

(4) Each employee must be prepared to undertake whatever
training is necessary and qualify to carry out the employee’s
role to the required standard.

21.—UNIFORMS
(1) Each employee will wear and maintain the uniform pro-

vided for the employee by the employer and present in a clean
pressed uniform at all times.

(2) Consultation will occur between the employer and em-
ployee regarding the uniform to be provided.

(3) Each employee will carry and use as required, all protec-
tive clothing and equipment provided by the employer.

22.—INFORMATION ACQUIRED DURING
EMPLOYMENT

(1) Except as expressly authorised by the employer and re-
quired by the employee’s duties, an employee shall not directly
or indirectly reveal to any third party any confidential deal-
ings, finances, transactions or affairs of the employer or any
of its clients which may come to the employee’s knowledge
during the course of employment.

(2) The obligation imposed under subclause (1) of this clause
shall continue to apply after the termination of employment
without limits in time.

(3) All records, documents and other papers, together with
any copies or extracts thereof, made or acquired by an em-
ployee in the course of employment, shall remain the property
of the employer and must be returned to the employer on de-
mand or otherwise no later than upon termination of
employment.

(4) Any changes, innovations and ideas initiated by an em-
ployee during the course of employment with the employer,
shall belong to the employer and the employee shall do all
such things as are necessary to completely vest ownership of
such matters in the employer.

23.—HEALTH AND FITNESS
(1) To ensure that an employee is medically fit to carry out

the duties in a satisfactory and safe manner the employee will,
if required, undergo a medical examination with the employ-
er’s Occupational Physician.

(2) The employer will pay the costs of any medical exami-
nation conducted by the employer’s Occupational Physician.
However, subject to any policy to the contrary, the employee
is responsible for any costs associated with any treatment of a
condition identified by the employer’s Occupational Physi-
cian.

(3) The employee will, as required, undergo drug and alco-
hol testing in accordance with the employer’s policies on the
safety of personnel working on or about the railway system.

24.—DISPUTES SETTLEMENT PROCEDURE
In the event of any questions arising between the employer

and its employees about the meaning or effect of the Agree-
ment, including any provisions implied in the Agreement by
the Minimum Conditions of Employment Act, or any dispute
arising during the term of this Agreement, the following pro-
cedure will apply—

(1) The employer and the employee will make every at-
tempt to resolve the issue amicably and internally.

(2) Reasonable time limits will be allowed to resolve
any issue but it must be within 14 days of the dispute
arising.

(3) If the matter cannot be successfully resolved, the em-
ployee may refer the matter to the union and the union
and the employer will attempt to resolve the issue.

(4) If the matter is still not resolved, either party may
refer the question or dispute to the Western Austral-
ian Industrial Relations Commission. Provided that
persons involved in a question, dispute or difficulty
are to confer among themselves and make reason-
able attempts to resolve those matters before taking
those matters to the Commission.

(5) The parties covered by this Agreement will maintain
and will not disrupt the provision of services to the
public while disputes are being dealt with under this
procedure.
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25.—NUMBER OF EMPLOYEES BOUND BY THIS
AGREEMENT

The estimated number of employees bound by this agree-
ment upon registration is 34.

26.—SIGNATORIES TO THE AGREEMENT
The Common Seal of the Western Australian Government

Railways Commission was hereunto affixed in the presence
of
signed Common Seal
.................................
Acting Commissioner
signed
.................................
Secretary
Date 24 / 4 /98

Signed for and on behalf of the Australian Railways Union,
West Australian Branch by
signed Common Seal
.................................
State Secretary
Date 15 / 4 /98

APPENDIX A—TRANSITIONAL PROVISIONS
The following provisions apply to an employee who, imme-

diately prior to appointment to the position of Customer Service
Assistant was employed by the employer.

1.—APPOINTMENT
An appointment to the position of Customer Service Assist-

ant shall not take effect until the appointee has successfully
completed all the required training.

2.—ACCRUED LEAVE ENTITLEMENTS
(1) Accrued sick leave entitlements up to the date of ap-

pointment shall be transferred to the new position. The date of
appointment shall be the date for commencement of sick leave
entitlements under this Agreement.

(2) Annual Leave—
(a) Annual leave entitlements transferred to the position

of Customer Service Assistant shall be treated ac-
cording to the following formula—
Annual Leave Entitlement (Hours) x Rate of Pay A

Rate of Pay B
where—

(i) Rate of Pay A is the hourly rate of pay for the
designated position occupied by the appointee
immediately prior to appointment as a Cus-
tomer Service Assistant; provided that where
an employee immediately prior to appointment
as a Customer Service Assistant is in receipt
of a rate of pay in excess of the employee’s
designated rate and has been so for a period of
three months continuous with that time, the
rate of pay for the designated position shall be
deemed to be the rate which was paid for the
majority of the three month period; and

(ii) Rate of Pay B is one eightieth of the rate of
pay expressed in clause 12 of this Agreement.

(b) An employee may transfer annual leave entitle-
ments accrued to the date of appointment as a
Customer Service Assistant up to an equivalent
of 320 hours after the application of the formula
in paragraph (a).

(c) The date of appointment shall be the date for the
commencement of annual leave benefits under this
agreement

(d) Any annual leave entitlement accrued to the date of
appointment and which is not transferred under the
provisions of paragraph (b) shall be commuted to
cash payment at the rate of pay defined in
subparagraph (a)(i).

(3) Any days in lieu of public holidays and accrued credit
days shall be commuted to cash payment at the rate of pay
defined in subparagraph (a)(i).

(4) Long Service Leave—
(a) Long service leave entitlements transferred to the po-

sition of Customer Service Assistant shall be treated
according to the following formula—

Long Service Leave Entitlement (Weeks) x Rate of Pay C
Rate of Pay D

where—
(i) Rate of Pay C is the weekly rate of pay for the

designated position occupied by the appointee
immediately prior to appointment as a Cus-
tomer Service Assistant; provided that where
an employee immediately prior to appointment
as a Customer Service Assistant is in receipt
of a rate of pay in excess of the employee’s
designated rate and has been so for a period of
12 months continuous with that time, the rate
of pay for the designated position shall be
deemed to be the rate which was paid for the
majority of the three month period; and

(ii) Rate of Pay D is one half of the rate of pay
expressed in clause 12 of this Agreement.

(b) An employee may transfer long service leave enti-
tlements accrued to the date of appointment as a
Customer Service Assistant up to an equivalent of
13 weeks after the application of the formula in para-
graph (a).

(c) Any long service leave entitlement transferred in ac-
cordance with subparagraph (b) shall be taken within
three years of the date of appointment.

(d) Any long service leave entitlement accrued to the
date of appointment and which is not transferred
under the provisions of paragraph (b) shall be com-
muted to cash payment at the rate of pay defined in
subparagraph (a)(i).

(e) Where at the date of appointment to the position of
Customer Service Assistant an employee has com-
menced a seven year qualifying period for accrual of
long service leave such qualifying period shall be
adjusted on the following basis—

Number of Months completed in 7 year qualifying period x 120
84
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PUBLIC SERVICE
ARBITRATOR—

Awards/Agreements—
Variation of—

ELECTORATE OFFICERS ENTERPRISE
AGREEMENT 1996.

No. PSA AG 139 of 1996.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Civil Service Association of Western Australia
Incorporated

and

President of Legislative Council
No. 2223 of 1997

AND

The Civil Service Association of Western Australia
Incorporated

and

Speaker of the Legislative Assembly.
No. 2224 of 1997.

Electorate Officers Enterprise Agreement 1996.
No. PSA AG 139 of 1996

COMMISSIONER J F GREGOR.
22 May 1998.

Order.
HAVING heard Ms K Franz on behalf of the applicant and Mr
G Moore on behalf of the respondent, the Commission, pursu-
ant to the powers conferred on it under the Industrial Relations
Act, 1979, hereby orders—

THAT the Electorate Officers Enterprise Agreement
1996 No. PSA AG 139 of 1996, be varied in accordance
with the following Schedule and that such variation shall
have effect on and from 9 April 1998.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

Schedule.
1. Clause 1.—Title. Delete the existing paragraph and insert

in lieu thereof the following—

This Agreement shall be known as the Electorate Of-
ficers and Research Officers Enterprise Agreement
1996.

2. Clause 3.—Scope of the Agreement. Delete the existing
paragraph and insert in lieu thereof the following—

The Agreement shall be binding on The President of the
Legislative Council, The Speaker of the Legislative As-
sembly and all Electorate Officers and Research Officers
employed pursuant to the Parliamentary and Electorate
Staff (Employment) Act 1992 who are members of or are
eligible to be members of the Civil Service Association
of Western Australia Incorporated.

3. Clause 6.—Definitions. In subclause (2) delete the line
“Employee” means an Electorate Officer as defined and insert
in lieu thereof the following—

“Employee” means an Electorate Officer and Research
Officer as defined.

“Research Officer” means the person appointed to be a
Research Officer to assist a member of the Legislative
Council or a member of the Legislative Assembly to pro-
vide research for a period up to a maximum of two days
(15 hours) per week.

4. Clause 34.—Salary Increases and Salary Scale. Delete
subclause (3) and insert in lieu thereof the following—

(3) The annual salaries payable to employees covered
by this Agreement shall be as follows—
1st pay period on or 1st September
after 28th June 1996 1996

$ $ $
1st year 33,107 33,769
2nd year 34,025 34,706
3rd year 34,972 35,672
4th year 35,945 36,664

5th year 38,434
6th year 39,499
7th year 40,595

(4) Placement within the salary range will recognise prior
relevant experience, skills and knowledge.

(5) Salary increments for the 5th, 6th and 7th years will
be effective from a date to be agreed between the
parties, which will be no later than the date of regis-
tration.

(6) Subject to the approval of the employer an employee
may receive accelerated progression through the sal-
ary range where it can be demonstrated that they
possess the relevant experience, skills and knowl-
edge to work at the higher level.

5. Except for Clause 1—Title, Clause 3—Scope of the Agree-
ment, Clause 6—Definitions, Clause 13—Hours of
Work—Flexibility and where “Electorate Officers Award
1986” and “Officer-in-Charge” appears, replace the words
Electorate Officer/s and Officer/s, throughout the agreement,
with the following word—

employee/s

AWARDS/AGREEMENTS—
Variation of—

CHILD CARE (OUT OF SCHOOL CARE—
PLAYLEADERS) AWARD.

No. A 13 of 1984.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western

Australian Branch
and

Communicare and Others.
No. 253 of 1998.

Child Care (Out of School Care—Playleaders) Award.
No. A 13 of 1984.

COMMISSIONER S.J. KENNER.
3 June 1998.

Order.
HAVING heard Ms S. Ellery on behalf of the Applicant and
Mr P. Robertson on behalf of the Respondents and by consent,
the Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—

THAT the Child Care (Out of School Care—
Playleaders) Award be varied in accordance with the
following Schedule and that such variation shall have ef-
fect from the beginning of the first pay period commencing
on or after 20th day of May, 1998.

(Sgd.) S.J. KENNER,
[L.S.] Commissioner.
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Schedule.
1. Clause 2.—Arrangement: After the number and title “25.

Award Modernisation and Enterprise Consultation” add the
following new number and title—

26. Redundancy
2. Clause 25.—Award Modernisation and Enterprise Con-

sultation. After this clause insert the following new clause—
26.—REDUNDANCY

(1) Definition
Redundancy occurs when an employer decides that
the employer no longer wishes the job the employee
has been doing to be done by anyone and this is not
due to the ordinary and customary turnover of la-
bour.

(2) Transfer to lower paid duties
Where an employee is transferred to lower paid du-
ties by reason of redundancy the same period of notice
must be given as the employee would have been en-
titled to if the employment had been terminated and
the employer may at the employer’s option, make
payment in lieu thereof of an amount equal to the
difference between the former ordinary rate of pay
and the new ordinary time rate for the number of
weeks of notice still owing.

(3) Severance Pay
(a) In addition to the period of notice prescribed

for ordinary termination in the contract of serv-
ice clause in this award, an employee whose
employment is terminated by reason of redun-
dancy must be paid, subject to further order of
the Commission, the following amount of sev-
erance pay in respect of a continuous period
of service—

Period of continuous service Severance pay
1 year or less Nil
1 year and up to the completion of 2 years 4 weeks pay
2 years and up to the completion of 3 years 6 weeks pay
3 years and up to the completion of 4 years 7 weeks pay
4 years and over 8 weeks pay

(b) “Weeks pay” means the ordinary time rate of
pay for the employees concerned.

(c) Provided that the severance payments shall not
exceed the amount which the employee would
have earned if employment with the employer
had proceeded to the employee’s normal re-
tirement date.

(4) Employee leaving during notice period
An employee whose employment is terminated by
reason of redundancy may terminate his/her employ-
ment during the period of notice and, if so, will be
entitled to the same benefits and payments under this
clause had they remained with the employer until
the expiry of such notice. However, in this circum-
stance the employee will not be entitled to payment
in lieu of notice.

(5) Alternative employment
An employer, in a particular redundancy case, may
make application to the Commission to have the gen-
eral severance pay prescription varied if the employer
obtains acceptable alternative employment for an
employee.

(6) Time off during notice period
(a) During the period of notice of termination

given by the employer an employee shall be
allowed up to one day’s time off without loss
of pay during each week of notice for the pur-
pose of seeking other employment.

(b) If the employee has been allowed paid leave for
more than one day during the notice period for
the purpose of seeking other employment, the
employee shall, at the request of the employer,
be required to produce proof of attendance at
an interview or he or she shall not receive pay-
ment for the time absent. For this purpose a
statutory declaration will be sufficient.

(7) Superannuation benefits
(a) Subject to further order of the Commission

where an employee who is terminated receives
a benefit from a superannuation scheme, he or
she shall only receive under subclause (3)
hereof the difference between the severance
pay specified in that clause and the amount of
the superannuation benefit he or she receives
which is attributable to employer contributions
only.

(b) If this superannuation benefit is greater than
the amount due under subclause (3) hereof then
he or she shall receive no payment under that
clause.

(8) Employees exempted
(a) This clause shall not apply where employment

is terminated as a consequence of conduct that
justifies instant dismissal including ineffi-
ciency within the first fourteen days, neglect
of duty or misconduct, and in the case of casual
employees, apprentices or employees engaged
for a specific period of time or for a specific
task or tasks.

(b) Notwithstanding the foregoing provisions
trainees who are engaged for a specific period
of time shall, once the traineeship is completed
and provided that the trainee’s services are
retained, have all service including the train-
ing period counted in determining
entitlements. In the event that a trainee is ter-
minated at the end of his or her traineeship
and is re-engaged by the same employer within
six months of such termination the period of
traineeship shall be counted as service in de-
termining any future redundancy entitlements.

(9) Incapacity to pay
An employer, in a particular redundancy case, may
make application to the Commission to have the gen-
eral severance pay prescription varied on the basis
of the employer’s incapacity to pay.

CHILDREN’S SERVICES (PRIVATE) AWARD.
No. A10 of 1990.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western

Australian Branch

and

Bassendean Day Care Centre and Others.

No. 240 of 1998.

Children’s Services (Private) Award
No. A10 of 1990.

COMMISSIONER S.J. KENNER.

3 June 1998.

Order.
HAVING heard Ms S. Ellery on behalf of the Applicant and
Mr P. Robertson on behalf of the Respondents and by consent,
the Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—

THAT the Children’s Services (Private) Award be var-
ied in accordance with the following Schedule and that
such variation shall have effect from the beginning of the
first pay period commencing on or after 20th day of May,
1998.

(Sgd.) S.J. KENNER,
[L.S.] Commissioner.
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Schedule.
1. Clause 2.—Arrangement: After the number and title “26.

No Reduction” add the following new number and title—
27. Redundancy

2. Clause 26.—No Reduction. After this clause insert the
following new clause.

27.—REDUNDANCY
(1) Definition

Redundancy occurs when an employer decides that
the employer no longer wishes the job the employee
has been doing to be done by anyone and this is not
due to the ordinary and customary turnover of la-
bour.

(2) Transfer to lower paid duties
Where an employee is transferred to lower paid du-
ties by reason of redundancy the same period of notice
must be given as the employee would have been en-
titled to if the employment had been terminated and
the employer may at the employer’s option, make
payment in lieu thereof of an amount equal to the
difference between the former ordinary rate of pay
and the new ordinary time rate for the number of
weeks of notice still owing.

(3) Severance Pay
(a) In addition to the period of notice prescribed

for ordinary termination in the contract of serv-
ice clause in this award, an employee whose
employment is terminated by reason of redun-
dancy must be paid, subject to further order of
the Commission, the following amount of sev-
erance pay in respect of a continuous period
of service—

Period of continuous service Severance pay
1 year or less Nil
1 year and up to the completion of 2 years 4 weeks pay
2 years and up to the completion of 3 years 6 weeks pay
3 years and up to the completion of 4 years 7 weeks pay
4 years and over 8 weeks pay

(b) “Weeks pay” means the ordinary time rate of
pay for the employees concerned.

(c) Provided that the severance payments shall not
exceed the amount which the employee would
have earned if employment with the employer
had proceeded to the employee’s normal re-
tirement date.

(4) Employee leaving during notice period
An employee whose employment is terminated by
reason of redundancy may terminate his/her employ-
ment during the period of notice and, if so, will be
entitled to the same benefits and payments under this
clause had they remained with the employer until
the expiry of such notice. However, in this circum-
stance the employee will not be entitled to payment
in lieu of notice.

(5) Alternative employment
An employer, in a particular redundancy case, may
make application to the Commission to have the gen-
eral severance pay prescription varied if the employer
obtains acceptable alternative employment for an
employee.

(6) Time off during notice period
(a) During the period of notice of termination

given by the employer an employee shall be
allowed up to one day’s time off without loss
of pay during each week of notice for the pur-
pose of seeking other employment.

(b) If the employee has been allowed paid leave
for more than one day during the notice pe-
riod for the purpose of seeking other
employment, the employee shall, at the request
of the employer, be required to produce proof
of attendance at an interview or he or she shall
not receive payment for the time absent. For
this purpose a statutory declaration will be suf-
ficient.

(7) Superannuation benefits
(a) Subject to further order of the Commission

where an employee who is terminated receives
a benefit from a superannuation scheme, he or
she shall only receive under subclause (3) hereof
the difference between the severance pay speci-
fied in that clause and the amount of the
superannuation benefit he or she receives which
is attributable to employer contributions only.

(b) If this superannuation benefit is greater than the
amount due under subclause (3) hereof then he
or she shall receive no payment under that
clause.

(8) Employees exempted
(a) This clause shall not apply where employment

is terminated as a consequence of conduct that
justifies instant dismissal including ineffi-
ciency within the first fourteen days, neglect
of duty or misconduct, and in the case of casual
employees, apprentices or employees engaged
for a specific period of time or for a specific
task or tasks.

(b) Notwithstanding the foregoing provisions
trainees who are engaged for a specific period
of time shall, once the traineeship is completed
and provided that the trainee’s services are
retained, have all service including the train-
ing period counted in determining
entitlements. In the event that a trainee is ter-
minated at the end of his or her traineeship
and is re-engaged by the same employer within
six months of such termination the period of
traineeship shall be counted as service in de-
termining any future redundancy entitlements.

(9) Incapacity to pay
An employer, in a particular redundancy case, may
make application to the Commission to have the gen-
eral severance pay prescription varied on the basis
of the employer’s incapacity to pay.

ETHNIC CHILDREN’S SERVICES
INDUSTRIAL AWARD, 1993.

No. A 10 of 1989.
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western

Australian Branch
and

Ethnic Child Care Resource Unit.
No. 241 of 1998.

Ethnic Children’s Services Industrial Award, 1993.
No. A 10 of 1989.

COMMISSIONER S.J. KENNER.
3 June 1998.

Order.
HAVING heard Ms S. Ellery on behalf of the Applicant and
Mr P. Robertson on behalf of the Respondents and by consent,
the Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—

THAT the Ethnic Children’s Services Industrial Award,
1993 No. A 10 of 1989 be varied in accordance with the
following Schedule and that such variation shall have ef-
fect from the beginning of the first pay period commencing
on or after 20th day of May, 1998.

(Sgd.) S.J. KENNER,
[L.S.] Commissioner.
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Schedule.
1. Clause 2.—Arrangement: After the number and title “28.

Dispute Settling Procedure” add the following new number
and title—

29. Redundancy
2. Clause 28.—Dispute Settling Procedure. After this clause

insert the following new clause.
29.—REDUNDANCY

(1) Definition
Redundancy occurs when an employer decides that
the employer no longer wishes the job the employee
has been doing to be done by anyone and this is not
due to the ordinary and customary turnover of la-
bour.

(2) Transfer to lower paid duties
Where an employee is transferred to lower paid du-
ties by reason of redundancy the same period of notice
must be given as the employee would have been en-
titled to if the employment had been terminated and
the employer may at the employer’s option, make
payment in lieu thereof of an amount equal to the
difference between the former ordinary rate of pay
and the new ordinary time rate for the number of
weeks of notice still owing.

(3) Severance Pay
(a) In addition to the period of notice prescribed

for ordinary termination in the contract of serv-
ice clause in this award, an employee whose
employment is terminated by reason of redun-
dancy must be paid, subject to further order of
the Commission, the following amount of sev-
erance pay in respect of a continuous period
of service—

Period of continuous service Severance pay
1 year or less Nil
1 year and up to the completion of 2 years 4 weeks pay
2 years and up to the completion of 3 years 6 weeks pay
3 years and up to the completion of 4 years 7 weeks pay
4 years and over 8 weeks pay

(b) “Weeks pay” means the ordinary time rate of
pay for the employees concerned.

(c) Provided that the severance payments shall not
exceed the amount which the employee would
have earned if employment with the employer
had proceeded to the employee’s normal re-
tirement date.

(4) Employee leaving during notice period
An employee whose employment is terminated by
reason of redundancy may terminate his/her employ-
ment during the period of notice and, if so, will be
entitled to the same benefits and payments under this
clause had they remained with the employer until
the expiry of such notice. However, in this circum-
stance the employee will not be entitled to payment
in lieu of notice.

(5) Alternative employment
An employer, in a particular redundancy case, may
make application to the Commission to have the gen-
eral severance pay prescription varied if the employer
obtains acceptable alternative employment for an
employee.

(6) Time off during notice period
(a) During the period of notice of termination

given by the employer an employee shall be
allowed up to one day’s time off without loss
of pay during each week of notice for the pur-
pose of seeking other employment.

(b) If the employee has been allowed paid leave for
more than one day during the notice period for
the purpose of seeking other employment, the
employee shall, at the request of the employer,
be required to produce proof of attendance at
an interview or he or she shall not receive pay-
ment for the time absent. For this purpose a
statutory declaration will be sufficient.

(7) Superannuation benefits
(a) Subject to further order of the Commission

where an employee who is terminated receives
a benefit from a superannuation scheme, he or
she shall only receive under subclause (3) hereof
the difference between the severance pay speci-
fied in that clause and the amount of the
superannuation benefit he or she receives which
is attributable to employer contributions only.

(b) If this superannuation benefit is greater than the
amount due under subclause (3) hereof then he
or she shall receive no payment under that
clause.

(8) Employees exempted
(a) This clause shall not apply where employment

is terminated as a consequence of conduct that
justifies instant dismissal including ineffi-
ciency within the first fourteen days, neglect
of duty or misconduct, and in the case of casual
employees, apprentices or employees engaged
for a specific period of time or for a specific
task or tasks.

(b) Notwithstanding the foregoing provisions
trainees who are engaged for a specific period
of time shall, once the traineeship is completed
and provided that the trainee’s services are
retained, have all service including the train-
ing period counted in determining
entitlements. In the event that a trainee is ter-
minated at the end of his or her traineeship
and is re-engaged by the same employer within
six months of such termination the period of
traineeship shall be counted as service in de-
termining any future redundancy entitlements.

(9) Incapacity to pay
An employer, in a particular redundancy case, may
make application to the Commission to have the gen-
eral severance pay prescription varied on the basis
of the employer’s incapacity to pay.

FAMILY DAY CARE CO-ORDINATORS’ AND
ASSISTANTS’ AWARD, 1985.

No. A 16 of 1985.
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western

Australian Branch
and

Communicare and Others.
No. 242 of 1998.

Family Day Care Co-Ordinators’ and
 Assistants’ Award, 1985.

No. A 16 of 1985.

COMMISSIONER S.J. KENNER.
3 June 1998.

Order.
HAVING heard Ms S. Ellery on behalf of the Applicant and
Mr P. Robertson on behalf of the Respondents and by consent,
the Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—

THAT the Family Day Care Co-Ordinators’ and As-
sistants’ Award, 1985 be varied in accordance with the
following Schedule and that such variation shall have ef-
fect from the beginning of the first pay period commencing
on or after 20th day of May, 1998.

(Sgd.) S.J. KENNER,
[L.S.] Commissioner.
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Schedule.
1. Clause 2.—Arrangement: After the number and title “28.

Award Modernisation and Enterprise Consultation” add the
following new number and title—

29. Redundancy
2. Clause 28.—Award Modernisation and Enterprise Con-

sultation. After this clause insert the following new clause.
29.—REDUNDANCY

(1) Definition
Redundancy occurs when an employer decides that
the employer no longer wishes the job the employee
has been doing to be done by anyone and this is not
due to the ordinary and customary turnover of la-
bour.

(2) Transfer to lower paid duties
Where an employee is transferred to lower paid du-
ties by reason of redundancy the same period of notice
must be given as the employee would have been en-
titled to if the employment had been terminated and
the employer may at the employer’s option, make
payment in lieu thereof of an amount equal to the
difference between the former ordinary rate of pay
and the new ordinary time rate for the number of
weeks of notice still owing.

(3) Severance Pay
(a) In addition to the period of notice prescribed

for ordinary termination in the contract of serv-
ice clause in this award, an employee whose
employment is terminated by reason of redun-
dancy must be paid, subject to further order of
the Commission, the following amount of sev-
erance pay in respect of a continuous period
of service—

Period of continuous service Severance pay
1 year or less Nil
1 year and up to the completion of 2 years 4 weeks pay
2 years and up to the completion of 3 years 6 weeks pay
3 years and up to the completion of 4 years 7 weeks pay
4 years and over 8 weeks pay

(b) “Weeks pay” means the ordinary time rate of
pay for the employees concerned.

(c) Provided that the severance payments shall not
exceed the amount which the employee would
have earned if employment with the employer
had proceeded to the employee’s normal re-
tirement date.

(4) Employee leaving during notice period
An employee whose employment is terminated by
reason of redundancy may terminate his/her employ-
ment during the period of notice and, if so, will be
entitled to the same benefits and payments under this
clause had they remained with the employer until
the expiry of such notice. However, in this circum-
stance the employee will not be entitled to payment
in lieu of notice.

(5) Alternative employment
An employer, in a particular redundancy case, may
make application to the Commission to have the gen-
eral severance pay prescription varied if the employer
obtains acceptable alternative employment for an
employee.

(6) Time off during notice period
(a) During the period of notice of termination

given by the employer an employee shall be
allowed up to one day’s time off without loss
of pay during each week of notice for the pur-
pose of seeking other employment.

(b) If the employee has been allowed paid leave for
more than one day during the notice period for
the purpose of seeking other employment, the
employee shall, at the request of the employer,
be required to produce proof of attendance at
an interview or he or she shall not receive pay-
ment for the time absent. For this purpose a
statutory declaration will be sufficient.

(7) Superannuation benefits
(a) Subject to further order of the Commission

where an employee who is terminated received
a benefit from a superannuation scheme, he or
she shall only receive under subclause (3) hereof
the difference between the severance pay speci-
fied in that clause and the amount of the
superannuation benefit he or she receives which
is attributable to employer contributions only.

(b) If this superannuation benefit is greater than the
amount due under subclause (3) hereof then he
or she shall receive no payment under that
clause.

(8) Employees exempted
(a) This clause shall not apply where employment

is terminated as a consequence of conduct that
justifies instant dismissal including ineffi-
ciency within the first fourteen days, neglect
of duty or misconduct, and in the case of casual
employees, apprentices or employees engaged
for a specific period of time or for a specific
task or tasks.

(b) Notwithstanding the foregoing provisions
trainees who are engaged for a specific period
of time shall, once the traineeship is completed
and provided that the trainee’s services are
retained, have all service including the train-
ing period counted in determining
entitlements. In the event that a trainee is ter-
minated at the end of his or her traineeship
and is re-engaged by the same employer within
six months of such termination the period of
traineeship shall be counted as service in de-
termining any future redundancy entitlements.

(9) Incapacity to pay
An employer, in a particular redundancy case, may
make application to the Commission to have the gen-
eral severance pay prescription varied on the basis
of the employer’s incapacity to pay.

MINERAL SANDS INDUSTRY AWARD 1991.
No. A3 of 1991.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Communications, Electrical, Electronic, Energy,

Information, Postal, Plumbing and Allied Workers Union of
Australia, Engineering and Electrical Division, WA Branch

and
Cable Sands (W.A.) Pty Ltd and Others.

No. 821 of 1998.
4 June 1998.

Order.
HAVING heard Mr C. Young on behalf of the Communica-
tions, Electrical, Electronic, Energy, Information, Postal,
Plumbing and Allied Workers Union of Australia, Engineer-
ing and Electrical Division, WA Branch, Mr G. Sturman on
behalf of the Automotive, Food, Metals, Engineering, Print-
ing and Kindred Industries Union of Workers, Western
Australian Branch, Ms S. Chapman on behalf of the Austral-
ian Mines and Metals Association and Mr M. Lourey on behalf
of the Australian Workers’ Union, West Australian Branch,
Industrial Union of Workers and by consent, the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—

THAT the Mineral Sands Industry Award 1991 be varied
in accordance with the following Schedule and that such
variation shall have effect from the beginning of the first
pay period commencing on or after 14 November 1997.

(Sgd.) C.B. PARKS,
[L.S.] Commissioner.
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Schedule.
Clause 13.—Wages: Delete subclause (1) of this clause and

insert in lieu thereof—
(1) (a) Mineral Sands Employee—

Base Rate Supple- Minimum 1st, 2nd & 3rd Total
mentary Rate $10.00 Wage
Payment Arbitrated
Per Week Safety Net

Adjustment
$ $ $ $ $

Level 1 292.20 96.40 388.60 34.00 422.60
Level 2 310.50 102.40 412.90 34.00 446.90
Level 3 328.80 108.40 437.20 34.00 471.20
Level 4 347.00 114.50 461.50 34.00 495.50
Level 5 365.20 120.50 485.70 34.00 519.70
Level 6 383.40 126.60 510.00 34.00 544.00
Level 7 401.70 132.60 534.30 34.00 568.30
Level 8 419.90 138.70 558.60 34.00 592.60
Level 9 438.30 144.60 582.90 34.00 616.90
Level 10 456.50 150.70 607.20 34.00 641.20

(b) The rates of pay in this award include three
arbitrated safety net adjustments totalling
$24.00 per week available under the Arbitrated
Safety Net Adjustment Principle pursuant to
either the December 1993 State Wage Deci-
sion, the December 1994 State Wage Decision
and the March 1996 State Wage Decision. The
first, second and third $8.00 per week arbi-
trated safety net adjustments may be offset to
the extent of any wage increase payable since
1 November 1991 pursuant to enterprise agree-
ments or consent awards or award variations
to give effect to enterprise agreements, inso-
far as that wage increase or part of it has not
previously been used to offset an arbitrated
safety net adjustment. Increases made under
previous State Wage Case Principles or under
the current Statement of Principles, excepting
those resulting from enterprise agreement, are
not to be used to offset arbitrated safety net
adjustments.
Furthermore the rates of pay in this award in-
clude the $10.00 per week arbitrated safety net
adjustment payable from the beginning of the
first pay period on or after 14th day of No-
vember 1997.
This arbitrated safety net adjustment shall be
offset against any equivalent amount in rates
of pay received by employees since 1 Novem-
ber 1991 whose wages and conditions are
regulated by this award and which are above
the wage rates prescribed in it, provided that
the above award payments include wages pay-
able under an enterprise agreement in which
absorption is not contrary to the terms of the
enterprise agreement.
Increases made under State Wage Case Prin-
ciples prior to November 1997, except those
resulting from enterprise agreements, are not
to be used to offset this arbitrated safety net
adjustment of $10.00 per week.

(c) The relativities between the respective levels
are determined by reference to the Minimum
Rate (i.e. Base Rate plus Supplementary Pay-
ment).

AGREEMENTS—
Industrial—Retirements from—

WROXTON INDUSTRIAL AGREEMENT.
No. AG 215 of 1997.

IN THE WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

No. 835 of 1998.

IN THE MATTER of the Industrial Relations Act 1979

and

IN THE MATTER of the filing in the office of the Registrar
of the Notice of Retirement from Industrial Agreement in

accordance with section 41(7) of the said Act.

Wroxton Pty Ltd will cease to be a party to the Wroxton In-
dustrial Agreement No.AG 215 of 1997 on and from the 14th
day of June 1998.

DATED at Perth this 15th day of May 1998.

J.A. SPURLING,
Registrar.

PUBLIC SERVICE
ARBITRATOR—

Matters Dealt With—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.

The Civil Service Association of Western Australia
Incorporated

and

Ministry of Justice.
No. P 5 of 1998.

COMMISSIONER J F GREGOR.
19 May 1998.

Order.
WHEREAS on the 24 February 1998 the Civil Service
Assocation of Western Australia applied to the Public Service
Arbitrator for a hearing pursuant to section 80 of the Indus-
trial Relations Act 1979; and

WHEREAS on the 14 May 1998 the Public Service Arbitra-
tor conducted a conference between the parties at which time
the applicant sought leave to withdraw the application; and

WHEREAS the Public Service Arbitrator granted leave to
withdraw;

NOW THEREFORE pursuant to the powers vested in it by
the Industrial Relations Act, 1979 the Public Service Arbitra-
tor hereby orders—

THAT the application be withdrawn.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Hospital Salaried Officers Association of Western Australia
(Union of Workers)

and

Metropolitan Health Service Board.
No. P 55 of 1997.

2 June 1998.
Order.

WHEREAS on 14 November 1997 the application cited herein
was filed in the Commission pursuant to section 80E of the
Industrial Relations Act, 1979 (the Act); and

WHEREAS on 10 February 1998 a conference was held
pursuant to section 32 of the Act; and

WHEREAS the matter was listed for hearing on 4 May 1998;
and

WHEREAS by facsimile transmission dated 30 April 1998
the applicant advised the Commission that terms to settle the
matter had been agreed requested that the hearing listed for 4
May 1998 be vacated;

AND WHEREAS by letter dated 26 May 1998 the appli-
cant confirmed to the Commission that the matter has been
resolved and requested that the application be discontinued;

NOW THEREFORE the Commission, pursuant to the power
conferred on it under the Act, hereby orders—

THAT this application be and is hereby wholly discon-
tinued.

(Sgd.) C. B. PARKS,
[L.S.] Commissioner .

UNFAIR DISMISSAL/
CONTRACTUAL

ENTITLEMENTS—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Ahmad Wali Amin

and

Burswood Resort Casino.

No. 356 of 1997.

Hugh Morley

and

Burswood Resort Casino.

No. 357 of 1997.
29 May 1998.

Reasons for Decision.
SENIOR COMMISSIONER: Both the Applicants in these mat-
ters were formerly employed by Burswood Resort (Management)
Ltd trading as Burswood International Resort Casino (in each of
the applications misdescribed as the Burswood Resort Casino)
as cashiers at the undercroft carpark at the casino. In the case of
the Applicant Morley, he was said to have been employed on a
casual basis and had been so employed since 1994. In the case
of the Applicant Amin, he was a permanent employee and had
been employed by the Respondent since 1987.

It is common ground that the employment of each Applicant
was terminated instantly and without notice or payment in lieu
on or about 7 February 1997. In each case, their employment
was terminated because the Respondent believed that they had
misappropriated money from the Respondent. Indeed, follow-
ing a complaint by the Respondent, both the Applicants were
charged under the Criminal Code with the offence of stealing
from the Respondent as a servant, but were subsequently ac-
quitted, apparently on a “technicality”.

Both Applicants deny having misappropriated any money
from the Respondent and contend that they were unfairly dis-
missed from their employment. By separate application each
seeks relief from the Commission. Mr Amin seeks reinstate-
ment and Mr Morley seeks compensation in lieu of
reinstatement.

In short, they both contend that they have been falsely ac-
cused of theft. They claim to be the victims of a conspiracy by
some of the Respondent’s officers to end their employment
because they had complained, or were supportive of com-
plaints, regarding their working conditions, and in the case of
Mr Amin, because he had recently suffered an injury at work.

In each case the Respondent denies the existence of any con-
spiracy. On the contrary, it contends that it had good reason,
based primarily on closed circuit television surveillance of the
activities of the Applicants in the workplace, to believe that
both of the Applicants had misappropriated funds.

The Applicants’ duties were to oversee the entry by mem-
bers of the public into the undercroft carpark at the casino.
They worked alone on the basis of a shift roster in a booth
which contained a cash register and which was stationed near
the entrance of the carpark. Members of the public intending
to utilise the carpark were required to draw alongside the booth
preparatory to entering the carpark and in most cases pay the
$5.00 entry fee to the cashier in the booth. In some cases,
instead of being required to pay the $5.00 fee, members of the
public were able to gain entry by the production of a compli-
mentary entry card. In other cases the cashiers were authorised
to allow entry into the carpark without payment of the fee or
the production of a complimentary card where the entrant had
special reasons, for example, when on police business or trans-
porting goods to and from the casino. However, in each case
the nature of the entry had to be recorded in the cash register,
i.e. whether it was a cash transaction, a credit transaction in
the case of complimentary cards, or a no sale transaction in
the case of others. When the cash register was activated to
record the transaction, it automatically opened the boom gate
to allow vehicular entry into the carpark and also printed a
transaction receipt to be handed to the driver of the vehicle by
the cashier. Thus, except in the case of entry by members of
staff who used an electronic card system independently of the
cash register, normally all vehicles entering the carpark must
do so by means of a transaction recorded in the cash register.
At all material times, there was, however, an override button
in the booth which enables cashiers to cause the boom gate to
be opened independently of the cash register. Its purpose was
to act as a backup mechanism in the case of a defect in the
cash register.

The process of vehicles approaching the cashier’s booth and
the interaction between the driver and the cashier is recorded
by a surveillance camera which, in turn, relays pictures to a
room at the casino staffed by security personnel. Superim-
posed on the pictures are details of the relevant entry in the
cash register. On or about 28 January 1997 pictures of the area
showed that, whilst Mr Amin was manning the booth, motor
vehicles were occasionally entering after apparently paying
the appropriate fee, but without any entry being made in the
cash register. This raised suspicion in the mind of one of the
Respondent’s security officers. As a consequence, steps were
taken to directly monitor the activities at the booth the follow-
ing day for the entire period of the day. Pictures taken by the
camera that day revealed that when Mr Amin was in the cash-
ier’s booth, the apparent irregularities which had raised
suspicion the previous day were repeated. Further surveillance
using the same method showed that the similar irregularities
occurred on 1 February 1997 when Mr Morley was in the booth.
The Respondent checked journal rolls produced by the cash-
ier against the vehicular movements recorded by the camera.
This check confirmed what the camera had shown—that there
appeared to be entries to the carpark which were not proc-
essed through the cashier. Furthermore, it confirmed that these
discrepancies appeared only to occur when the Applicants and
one other employee were in the booth and not when the other
employees were on duty in the booth. Moreover, when the
Applicants were being relieved in the course of their shift, and
during the period when in the course of investigating the mat-
ter Mr Amin’s supervisor was at or near the booth watching
his actions, the system operated normally without any discrep-
ancies.
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Both Applicants were shown a recording of the film and
questioned about the discrepancies. They each acknowledged
that the film appeared to reveal irregularities, but could offer
no explanation for the irregularities. However, they each de-
nied taking any money or acting in an irregular fashion. Indeed,
the paperwork which they were required to produce at the end
of each of their respective shifts showed that they accounted
for all the money they had received. At this time, the Respond-
ent suspended the Applicants from their employment. The
Respondent caused the closed circuit television system to be
checked and it was found to be in order. Likewise, the boom
gate was checked and found to be in order. There was no sug-
gestion, not even from the Applicants, that the cash register
was defective. In addition, the journal entries recorded by the
cash register were checked against vehicular movements on
the film. This check confirmed that there was a number of
vehicular entries being made whilst the Applicants were in
charge of the cash register without a cash register record being
made. The Applicants were again invited to offer an explana-
tion “for the discrepancies” previously discussed “regarding
undercroft carparking cashiering operations”. Neither of the
Applicants was able to offer any explanation, but in each case
protested their innocence. The Respondent then terminated their
employment with immediate effect “for theft”.

The Respondent accepts that, by reason of the provisions of
section 22(2) of the Labour Relations Legislation Amendment
Act 1997, it is obliged to establish that there was a valid rea-
son, within the meaning of the now repealed section 23AA of
the Act, for each of the dismissals. A valid reason, for these
purposes, is one which is connected with the capacity or con-
duct of the respective Applicants, or one based on the
operational requirements of the Respondent’s undertaking or
establishment. Of course, the reason must be one which is
genuine and which logically relates to the employee’s capac-
ity or conduct or the employer’s operational requirements (see:
Kenefick and Ors v. Australian Submarine Corporation Pty
Ltd (1995) 62 IR 107, 116).

Where, as here, an employee is dismissed summarily for
alleged misconduct, the preponderance of authority in this
country, and in the United Kingdom, suggests that it is not
necessary for the employer to establish that the employee was
guilty of the alleged misconduct, but that it honestly and genu-
inely believed and had reasonable grounds to believe, after
adequate enquiry, that the respective Applicants were guilty
of the alleged misconduct, which in each of these cases is theft
(see: Sangwin v. Imogen Pty Ltd t/a Carleton Custom Uphol-
stery (1996) 40 AILR 3-388; and see too: Hooper v. Bi-Lo Pty
Ltd (1992) 53 IR 224; The Law of Employment: Macken,
McCarry & Sappideen (4th Ed.) page 324; and see also: Brit-
ish Home Stores Ltd v. Burchell [1978] IRLR 379; W Weddel
& Co. Ltd v. Tepper [1980] IRLR 96; and ILEA v. Gravett
[1988] IRLR 497).

In the present case, I have no doubt and find that the Re-
spondent, through its officers, principally its Vice President
Finance, Mr Wilson, and its Vice President Security, Mr
Hildebrand, genuinely believed that each Applicant had sto-
len an unknown sum of money from the Respondent. Having
heard Mr Wilson, whose decision it was to ultimately termi-
nate their employment and whose evidence I unreservedly
accept in toto, I reject any suggestion that the Respondent some-
how put in place a scheme to undermine the integrity of the
closed circuit television in order to find an excuse to terminate
the employment of each of the Applicants. Furthermore, I am
satisfied that the belief that both had stolen money from the
Respondent was the sole reason for the termination of their
employment. Thus the reason for their dismissal can be said to
be one connected with their conduct, if not with the Respond-
ent’s operational requirements.

Furthermore, I am satisfied that there were reasonable
grounds for the belief held by the Respondent that each of the
Applicants was engaged in dishonest conduct. Indeed, one of
the Applicants, Mr Morley, admitted that, on the information
the Respondent had, it was not only reasonable to assume that
money had gone missing, but that he had taken it. The actions
of both Applicants, as revealed on the closed circuit television
monitor, clearly indicated that not all transactions were being
recorded by the cash register, as should normally have been
the case. A contemporaneous check of the monitoring system
by a qualified technician revealed that it was working prop-

erly. Moreover, the anomalies complained of by the Respond-
ent only occurred when the Applicants (and the other dismissed
employee) were on duty. It seems to me, as it did to the Re-
spondent’s officers, more than coincidental that the anomalies
only occurred during the shifts of three employees, including
the Applicants, and did not occur during the shifts of numer-
ous other employees and, furthermore, did not occur during
the periods of the Applicants’ shifts when they were being
relieved or whilst the supervisor was present. In the circum-
stances, I do not consider it unreasonable for the Respondent
to suspect that the Applicants were acting suspiciously, rather
than there being a malfunction in either the cash register or the
closed circuit television monitoring system.

I do not ignore the fact that at the end of the shift each of the
Applicants was able to balance the books which, in effect,
showed that there was no money missing. However, I have
taken into account, as did the Respondent’s officers, that there
was an override button in the booth which enabled the boom
gate to be opened independently of the cash register. I do not
accept the evidence of the Applicants that they did not know
of the existence of that button until after the occurrence of the
events now in question. They were each long time employees
required to work in a small booth often with, as they say, time
on their hands. I find it difficult to accept that they did not
explore fully the gadgetry within the booth. I accept the evi-
dence of Mrs Renoir, the Applicants’ supervisor, that Mr Amin
was employed at a time when the button was used instead of
the cash register and knew of its existence. The other employee
accused of theft on the same occasion admitted that she had
known of its existence for quite some time and I simply do not
accept that the Applicants did not know of its existence. Also,
as I find, each of the Applicants had a bundle of previously
printed cash register receipts alongside, but outside of the cash
register. In this respect, as in others, I unreservedly accept the
evidence of Mrs Renoir in preference to that of the Appli-
cants. In addition, I accept the evidence of Mrs Renoir and Mr
Hughes, the Respondent’s Vice President Surveillance, that
there were ways and means to manipulate the boom gate coun-
ter so as to cover up the fact that vehicles entered the parking
lot without the entry being recorded in the cash register. To
some extent, Mr Amin admitted that this was a possibility,
although he claimed, as I find erroneously, that it could not be
done without being recorded by the surveillance camera.

Equally, I am satisfied that the Respondent carried out an
adequate enquiry into the matter. After having initially noted
the questionable conduct for a short period on one day, the
Respondent’s officers thereafter watched the booth “live” for
almost a complete day and on another day. In addition, the
Respondent checked the cash register journals against the
filmed events. The check confirmed the irregularities of which
the Respondent complains. Furthermore, the Respondent
caused the operations of the boom gate and the closed circuit
television to be checked by qualified people. Those enquiries
revealed that each apparatus was working properly. There could
be no suggestion that the Applicants were not given a fair op-
portunity to explain their conduct. They were shown a film of
their actions and on two separate occasions invited to offer an
explanation.

During the course of the proceedings, counsel for the Appli-
cants criticised the Respondent for not approaching the
employees during their shift and searching them or the booth,
as well as asking them to there and then provide a cash recon-
ciliation. The Respondent’s answer was to say that it wanted
to find out the full extent of the irregular activities and that
this aim would have been jeopardised if the Respondent had
intervened too early in the process. I am far from convinced
that the Respondent failed in this respect. In making a judge-
ment about matters of this nature, it needs to be recognised
that the Commission is concerned with employment law and
not the criminal law. Thus it is accepted that, in considering
complaints of the nature now in question, “employers are not
required to have the skills of police investigator or lawyers”,
but instead should be expected only to operate “in a practical
way in a commercial and industrial environment” (see: Schaale
v. Hoescht Australia Limited (1993) 47 IR 249 at 252; and see
too: CS Heard v. Monash Medical Centre (1996) 39 AILR 3-
203).

It follows that I am satisfied that the Respondent has dis-
charged the onus which the legislation requires of it. It remains
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to consider whether, in all the circumstances, the dismissal
was unfair. It is for the Applicants to establish, on the balance
of probabilities, that their dismissal from employment was in
each case unfair. Having regard to all the circumstances sur-
rounding the dismissals, I am not satisfied that the dismissals
were indeed unfair. That is not to say that I am satisfied, be-
yond a reasonable doubt, that each of the Applicants is guilty
of theft. Rather, I am not satisfied, on the balance of probabili-
ties, that the Respondent’s action in terminating their
employment was unfair in the industrially accepted sense of
that term. As previously indicated, I am satisfied that the Re-
spondent had good reason to suspect that each of the employees
was involved in dishonest conduct. In those circumstances, it
is quite unrealistic to expect that the Respondent should have
to retain the Applicants in its employment. It is now trite to
say that in applying the unfair dismissal laws “it is necessary
to balance the interest and well being of an individual em-
ployee against the interests of the employer” (see: Sangwin v.
Imogen Pty Ltd t/a Carleton Custom Upholstery (supra); see
too: Leddicoat v. Schiavello Commercial Interiors (SA) (1996)
39 AILR 3-255). Furthermore, the unfair dismissal laws have
to be applied in a way which is consistent with commonsense
and that, amongst other things, requires the Commission to
consider the practical realities of the situation (see: Gibson v.
Bosmac Pty Limited (1995) 60 IR 1, 7; Selvachandran v.
Peteron Plastics Pty Ltd (1996) 62 IR 371, 373). As I find,
there was ample justification for the Respondent to believe
that each of the Applicants was acting dishonestly. It defies
commonsense, and certainly ignores practical realities associ-
ated with the workplace, to suggest that the Respondent should
be expected to retain the Applicants in their employment.

Had I been the manager of the Respondent, I might have
dealt with the matter differently by terminating their employ-
ment with pay in lieu of notice. However, as I find that the
Respondent had reasonable grounds to suspect that each of
the Applicants was guilty of misconduct, then in those cir-
cumstances was entitled to terminate their employment
summarily, as indeed occurred. In any event, having regard to
the reasons for the dismissal, the procedural defect, if there be
any, was not such as to render the dismissal itself unfair. As
the High Court has recently pointed out, the manner of dis-
missal is but one factor to consider, and in some circumstances
even a dismissal which is unlawful can nonetheless be fair in
an industrial sense (see: Byrne v. Australian Airlines Ltd (1995)
61 IR 32; and see too: Shire of Esperance v. Mouritz (1991) 71
WAIG 891).

Overall, I remain far from convinced that either of the Ap-
plicants was unfairly dismissed. In the circumstances, each of
the Applicants should be dismissed.

Appearances:Mr G.A. Milner of counsel on behalf of each
of the Applicants.

Mr B. Dodd of counsel on behalf of the Respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Ahmad Wali Amin

and

Burswood Resort Casino.

No. 356 of 1997.

29 May 1998.

Order.
HAVING heard Mr G.A. Milner of counsel on behalf of the
Applicant and Mr B. Dodd of counsel on behalf of the Re-
spondent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

THAT the application be and is hereby dismissed.
(Sgd.) G.L. FIELDING,

[L.S.] Senior Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Hugh Morley

and

Burswood Resort Casino.

No. 357 of 1997.

29 May 1998.

Order.
HAVING heard Mr G.A. Milner of counsel on behalf of the
Applicant and Mr B. Dodd of counsel on behalf of the Re-
spondent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

THAT the application be and is hereby dismissed.
(Sgd.) G.L. FIELDING,

[L.S.] Senior Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Ms Nicki Arps

and

Oswald Merrett Holdings Pty Ltd—Vodafone, Mr Ronan &
Mrs Anne-Marie Oswald.

No. 2306 of 1997.

7 April 1998.

Reasons for Decision
COMMISSIONER S A CAWLEY: This application was filed
pursuant to section 29(1)(b)(i) of the Industrial Relations Act,
1979 (“the Act”). By it Nicki Arps (“the applicant”) claims
she was unfairly dismissed by Oswald Merrett Holdings Pty
Ltd (“the respondent”). She seeks an order for compensation.
The respondent filed answers denying the claim.

By way of letter received on 5 February 1998 the applicant
confirmed by letter that she intended to prosecute the claim
and stated she would be out of the country between 18 March
1998 to 2 April 1998. No reason for this absence is stated
however.

A conciliation conference pursuant to section 32 of the Act
was listed for 10.30am on 12 March 1998. Notices of this
were forwarded to the parties on 17 February 1998. The pro-
prietor of the respondent business and the assistant manager
attended at the appointed time. However there was no attend-
ance by or on behalf of the applicant at the appointed time.
The conference was abandoned.

By way of letter dated 13 March 1998 the applicant was
informed she was required to show cause why the claim should
not now be struck out. There was no response by the applicant
within the time allowed or at all.

There is no good reason of which the Commission is aware
why this claim should be allowed to proceed now. The right
for a dismissed employee to pursue a claim of unfair dismissal
is not a license for irresponsibility in relation to it. The re-
spondent has already incurred costs for the purpose of attending
the conciliation conference. Having regard for section 26 in
the light of these circumstances, I consider there is good rea-
son for dismissing this claim now so as to afford the respondent
relief.

The claim will be dismissed for want of reasonable prosecu-
tion.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Ms Nicki Arps

and

Oswald Merrett Holdings Pty Ltd—Vodafone, Mr Ronan &
Mrs Anne-Marie Oswald.

No. 2306 of 1997.

7 April 1998.

Order.
NOW THEREFORE, I the undersigned, pursuant to the pow-
ers conferred under the Industrial Relations Act, 1979 and
specifically section 27(1)(a) do hereby order —

THAT this application shall be and is hereby dismissed
for want of prosecution.

(Sgd.) S.A. CAWLEY,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Ramsay Bogunovich

and

Bayside Western Australian Pty Ltd.

No. 1125 of 1997.

COMMISSIONER J.F. GREGOR.

12 May 1998.

Reasons for Decision.
On the 17 June 1997, Ramsay Bogunovich (the applicant)

applied to the Commission for an order pursuant to section
29(1)(b)(i) of the Industrial Relations Act, 1979 (the Act). Ac-
cording to the applicant he had been offered employment with
Bayside Western Australia Pty Ltd (BWA/the respondent) which
commenced on the 1 October 1993. The employment contract
arose after he answered an advertisement in the West Australian
Newspaper on the 31 July 1993 (Exhibit B2). That advertise-
ment notified that an opportunity existed for a person to be
appointed to the Western Australian operations of a National
company which operated in a number of areas, the majority of
which were related to the building and construction industry.
The national businesses were associated with the removal of
asbestos materials, personnel placement, both contract and per-
manent and engineering drafting. The successful applicant was
to be a ‘proactive, hands-on operator’ who could demonstrate a
record of success in previous management positions which were
associated with contracting, preferably in businesses allied to
the construction industry. It was said that the appointment was
critical to the establishment of the foundation of the company’s
future successful operations. The applicant in due course was
offered a position by the group General Manager of Bayside
B.W.E. Pty Ltd. The specific terms of the contract were set out
in a letter which was forwarded to the applicant to sign (see
Exhibit B3).

The applicant says the contract of employment contin-
ued until the 23 May 1997 when his services were
terminated in circumstances that he argued are controver-
sial. The letter of termination, formal parts omitted, is
reproduced hereunder—

This letter serves as formal notice of our intention to ter-
minate your services on 23 May 1997.
Your termination is due to the under performing business
resulting in substantial losses.
As agreed during our meeting you will return the follow-
ing to our Perth office.

Keys to office filing cabinets
Battery charger for mobile telephone
All Bayside files and documents in your possession

Details of loss of attendance from 1 April 1997 to 8
May 1997 due to Workers Compensation

We request the above be returned by 15 May 1997.
We also agreed that the company motor vehicles (Ford
Falcon GLi Sedan 9JC 457) together with the Shell and
Motor Pass fuel cards would be returned on 23 May 1997.

(Document 52)
It is the position of the applicant that at a meeting on the 8

May 1997 between him and Robert Blanche, who is a Direc-
tor of a number of companies that are grouped together to
form the Bayside Group, he was informed of the respondent’s
intention to terminate his services. According to the applicant
he was told his services had been terminated as a cost cutting
measure within the respondent’s activities. He says at no time
was he offered any counselling or given the opportunity to
discuss the decision to terminate. At the time he was on work-
ers compensation having suffered an injury to his back in the
service of the respondent. The applicant alleges that the termi-
nation of the employment related directly or indirectly to the
physical disability arising from that accident.

The respondent denies that there has been unfairness in the
dismissal. It says, through its witnesses, that the applicant at-
tended a number of operational management meetings. He also
received reports in his capacity as manager, that the perform-
ance of the office for which he was responsible was
unsatisfactory. He was constantly kept aware of the deterio-
rating financial position of his office through verbal
communication between himself and Robert Blanche. There
were a series of meetings in 1996 and early in 1997 when he
was advised that the respondent’s operations in Western Aus-
tralia would either cease or his position would be reviewed if
profitability was not established. The respondent agreed that
there was a meeting on the 8 May 1997 at which time the
applicant was informed by Mr Blanche of the intention to ter-
minate the employment contract. There was no connection
between that act and the applicant’s physical disability caused
by the work related accident. The respondent argued that it
had made every endeavour to assist in the rehabilitation of the
applicant following his accident.

The respondent operates a group of companies known as the
Bayside Group. According to the evidence before the Com-
mission the group provides services in a select range of fields.
Amongst others, this includes—

• personnel, engineering, architectural and secretarial
personnel offered for engagement as either independ-
ent contractors, part time or temporary workers

• drafting structural steel and mechanical shop details
and general drafting

• labour hire, temporary and permanent personnel
• asbestos removal, lead painting and PCB removal

for remediation or removal
There are some other areas of operation but for the purpose

of these Reasons for Decision the applicable areas of the
group’s activities are those involving personnel and asbestos.
The group is under the administrative management of a Board
of Directors and an operations management committee which
is subject to control by the group general manager. In Western
Australia the company operates as Bayside Personnel WA.
There are also four other associated companies said to operate
in Western Australia. At one time that included a company
known as Cosko Development Pty Ltd (Cosko) which spe-
cialises in the removal of hazardous materials. The group had
been involved in a project to remove asbestos from Council
House in Perth where the applicant supervised the work. Of
that the respondent says that this was done by way of assist-
ance to Bayside Group Holdings (BGH), a sister company of
BWA. The project had been awarded to BGH and the appli-
cant had been involved in the preparation of a tender for the
job. After BGH was successful in obtaining the tender, BWA
was engaged to source a site supervisor. However his perform-
ance was unsatisfactory and he was soon replaced by the
applicant who, according to the respondent, said he could take
over the supervision role in addition to his duties as State
Manager of BWA. There was a fee of $16,000 per month paid
by BGH to BWA for the applicant’s services and administra-
tive support. It was on this project that the applicant had the
injury to which reference has been made previously. The
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applicant was unable to continue with the supervision of the
project and was relieved. According to the respondent, there-
after he was expected to put more effort into his role with
BWA and do consultancy work.

According to the applicant his accident was an important
factor in his dismissal. According to him Robert Blanche took
the view that while he was supervising the Council House job
he still was required to operate the personnel function of BWA.
This, the applicant said, was never told to him. He suggested
to the Commission that the real reason for his dismissal was
his injury and a need for the company to reduce costs. In ef-
fecting the termination the respondent did not consider the
applicant’s back injury and the effect of that injury on his per-
formance. Nor did it consider the effect of the removal of
profitable BGH Council House business from the control of
the applicant. This impacted upon the performance of BWA
and the applicant was never given the time to allow the opera-
tion for which he was responsible to recover. Not only that he
was given no assistance despite many requests he made to
Blanche for help. Eventually assistance arrived in the form of
two officers sent from the company’s Eastern States opera-
tions, a Mr Dickinson and Ms Wilson. However neither of
these officers were adequate for the task. They had no net-
work in Western Australia. Despite these impediments after
being in the office for only a short time Dickinson produced a
secret report damming of the applicant’s performance. This,
according to the applicant, coloured the respondent’s view of
him. In the applicant’s opinion there were less harsh ways of
termination of his employment if it was necessary. He could
have been given termination on notice, mutual agreement to
part on a certain date or leave without pay. He had proposed
this last at the time of the termination. There was no offer of
alternative employment within the national group. There was
no consideration given to the fact that the applicant was re-
cruited from Sydney and his wife was from Queensland, nor
was there any counselling offered to him to minimise the ef-
fect of termination.

In answer to these suggestions the respondent says that
the applicant must have been fully aware from June 1996
that there had been a dramatic decline in profitability of
the WA operations. The applicant himself had expressed
concern about this and was aware of the concerns of the
Board of Directors about the repercussions. According to
the respondent, the applicant had told Robert Blanche that
he could turn the business around and make it profitable
but during the period the applicant was doing the supervi-
sion of the Council House job in addition to his State
Manager’s duties, the company ran at a constant loss. There
was a board meeting in May 1997 when consideration was
given to the viability of the WA operation. It was at that
board meeting that a decision was made that changes
needed to be instituted to arrest the continuing loss. There
needed to be rationalisation of the operation and reduc-
tion of overheads. Dismissal of the applicant was one of
the considerations before the board. After that board meet-
ing Mr Blanche came to Perth to make a final examination
of the options. He met with the applicant and reviewed the
position of BWA and after discussion terminated his serv-
ices telling him that the termination was necessary to
reduce the overheads of BWA and endeavour to turn it into
a viable operation. The business was in trouble. The ap-
plicant knew this and the financial documents verify it.
Contrary to what the applicant alleges Mr Blanche claims
he tried to assist the applicant to leave. He was not es-
corted from the premises. The applicant’s version is
somewhat different. He was in so much pain at the time
from his back injury, he either had to stand or lay down
during the interview. He was distressed by what had been
put to him.

In its argument, the respondent suggests that it is clear from
substantial submissions and evidence concerning the issue of
who actually employed the applicant that his claim, that in
addition to BWA that he was responsible for the asbestos re-
moval operations of BGH is not sustainable. Services the
applicant provided to BGH on the Council House project were
the result of a contract between BGH and BWA for it to pro-
vide a site supervisor and administration for a fee of $16,000
per month. This meant the applicant was not ever an employee
of BGH or that any BGH business constituted part of the budget

of his operations in WA so it could be offset against potential
losses suffered by that operation. In any event, if there was
confusion about who actually employed the applicant it is not
germane to the question of his performance and the perform-
ance of the company for which he clearly had responsibility
after his involvement with the Council House job finished in
June 1996 when he was to devote all of his time to getting the
WA operations of BWA up and running. The documents sub-
mitted to the Commission show, according to the respondent,
that the lack of performance of the company and by implica-
tion the applicant’s lack of performance was called into
question by the Board of Directors and the banks. It was al-
ways the board’s intention that the applicant would devote his
energies towards improving the performance of the personnel
side of the business and to an extent he was merely assisting
another part of the group in the asbestos removal operations.
This, it was submitted, was clearly explained to the applicant
and accepted by him as being part of the business strategy for
the group in Western Australia. The essence of the argument is
that the applicant’s performance and the performance of the
company for which he is responsible from June 1996 is that
which must be subject to adjudication and during that period
the company ran at a substantial loss.

In the face of the applicant’s submission that the respondent
has failed to establish that it properly notified him of a valid
reason to terminate his services the respondent argues that even
if he had been denied procedural fairness he still would have
faced termination because the company was running at a loss
and it had been for all of the time that he had been State Man-
ager. At the time when he was devoting 100% of his efforts of
BWA the loss had increased three fold. As indicated earlier in
these Reasons the board had decided that the company would
have to be closed down or major changes would have to be
made to reduce its overheads and increase sales. This decision
was made 10 months prior to the applicant’s dismissal. Strat-
egies had been developed and put in place to achieve an increase
in sales but they did not. It was only after this that the board
considered dismissal. When one takes into account the facts
surrounding the performance of BWA at the time and that the
applicant had been spoken to about his performance, even if
there was a fault in the procedure of his termination and, not
withstanding that under his contract he was entitled to two
weeks notice, he most likely might have remained in the posi-
tion for only another month at the most. The respondent denies
the applicant has suffered loss of reputation or that the termi-
nation had delayed his rehabilitation. The applicant’s own
evidence is that other recruitment agencies have indicated they
are willing to put his name forward to clients. He has been
able to find work through his professional network. His claim
that his professional reputation and credibility is damaged is
not supportable. The evidence from the clinical psychologist,
Mr Guest, concerning rehabilitation indicated that while the
termination may have had an effect there were other factors at
work which were causing problems for the applicant.

The test for determining whether a dismissal is unfair or not
is now well settled. The question is whether the respondent
has acted harshly, unfairly or oppressively in its dismissal of
the applicant. It is for the applicant to establish that the dis-
missal was in all these circumstances unfair. The test for
ascertaining whether a dismissal is harsh, oppressive or unfair
is that outlined by the Industrial Appeal Court in Undercliff
Nursing Home v. Federated Miscellaneous Workers Union of
Australia (1985) 65 WAIG 385. The question to be answered
is whether the right of the employer to terminate the employ-
ment has been exercised so harshly or oppressively or unfairly
against the applicant as to amount to an abuse of the right. A
dismissal for a valid reason within the meaning of the Act may
still be unfair if, for example, it is effected in a manner which
is unfair but if the employment has been terminated in a man-
ner which is procedurally irregular that will not of itself
necessarily mean the dismissal is unfair (see Shire of Esperance
v. Mouritz (1991) 71 WAIG 891 and also Byrne v. Australian
Airlines (1995) 65 IR 32). In Shire of Esperance v. Mouritz,
Kennedy J also observed that whether an employer in bring-
ing about a dismissal adopted procedures which were unfair
to the employee, is but an element in determining whether the
dismissal was harsh or unjust.

The comments of Fielding SC in Richards v. Chains Engi-
neering Pty Ltd (1997) 77 WAIG 3010 at page 3012 are relevant
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in this case. There the learned Senior Commission when con-
sidering a not dissimilar set of circumstances wrote—

“... to suggest that he was dismissed without warning or
without any opportunity to make good his deficiencies, is
a gross oversimplification of the position. At the outset of
his employment, he was warned that his attitude would
have to change and that he was being put on trial for a
period of six months. This was despite the fact that he
had already been in the respondent’s employ for a time,
albeit in a different position. He accepted the employ-
ment on that basis and after being given every opportunity
to consider the implications of doing so. In any event, the
law in this regard does not expect employers to give their
managers the same opportunity to improve to the same
extent as is often expected of subordinates.”

(Emphasis added).

During the hearing of this matter the Commission heard
evidence from the applicant himself and from clinical psy-
chologist Graeme Guest. On behalf of the respondent evidence
was taken from John Dickinson and Robert Blanche. The evi-
dence led from Mr Guest was presented as expert evidence. I
am not inclined to accord the evidence that status because Mr
Guest was in effect called as a witness on behalf of the re-
spondent. Nevertheless I accept the evidence given by Mr Guest
to be authoritative although I do not necessarily accept all of
the conclusions that he offered from his dealings with the ap-
plicant in the same way as one would if he had the status of an
independent witness. Suffice to say the evidence was useful to
the Commission and added to the picture of the circumstances
in which the applicant found himself during the period of time
leading to his dismissal and subsequent to him sustaining in-
jury. Evidence was also taken from the applicant himself. He
was subject to extensive examination in chief and cross ex-
amination. I have no doubt at all about his honesty. I accept
that he gave his evidence to the Commission attempting to be
as truthful and thorough as he could. I note too that on occa-
sions during the period he was in the witness box he appeared
to be discomforted by pain and I have taken that into account
in my assessment of his evidence.

On behalf of the respondent evidence was taken from John
Dickinson. I have no reason not to accept the information he
gave as being credibly based. As for the evidence of Robert
Blanche who was the chief witness for the respondent I have
no doubts that he has related to the Commission in a thorough
and detailed way all of the relevant incidents. He addressed
each of the questions put to him by Mr Bartlett in a manner
which did not lead me to conclude that he was trying to hide
anything or was being evasive.

This is a situation where the principle parties draw different
conclusions from the same set of facts. They put different
emphasises on different events which leads them to create a
different picture of the relationship. If there is any difference
at all it can be divined from logical arrangement of the an-
swers and the treatment of the information which was offered
by Mr Blanche. That in essence makes his evidence more at-
tractive to an adjudicator than that of the applicant. However I
make that observation bearing in mind during his long cross
examination the applicant appeared to be in discomfort and
that may have detracted from his ability to arrange his evi-
dence in a similar way. Be that as it may I find that the evidence
offered by Mr Blanche is on the balance of probabilities a
more attractive version of the events than that offered by the
applicant.

The applicant in this matter is an impressive and intelligent
man. He holds a degree in Applied Science in Quantitative
Surveying and a Graduate Diploma in Business Management.
He appeared to have considerable confidence in his own abil-
ity to handle situations around him however the evidence of
Mr Guest indicates that confidence has been shaken by the
serious accident he suffered at work and his ongoing attempts
to control severe pain which is residual and continuing as a
result of that accident.

It is common ground between the parties that the applicant
successfully handled the job of supervision of the removal of
asbestos for BGH when it was executing the contract it had
won for removal of that material from Council House. On the
evidence before me I find the applicant was not at that time an
employee of BGH, he remained an employee of BWA. The

arrangement was during that period, that he would continue as
the senior person responsible for BWA’s operations in West-
ern Australia, as well as providing supervision services for the
Council House job. For this BWA was paid a fee. It is also
open to find, and I do, that his employers were so happy with
the work he performed on the Council House contract that he
was granted a bonus for that work.

From the financial information submitted to the Commis-
sion in the profit and loss statements of the respondent in
Exhibits J1 and J2, in document 72 and from the evidence of
Robert Blanche it is apparent that from 1993 through until
1996 that BWA had suffered total losses in the order of
$742,000. In June 1996 it was decided that the asbestos re-
moval part of the group would move to Cosko working out of
South Australia. There were two reasons for that. It was not
practical to have such an operation in WA where there was not
a continuity of work and to ask the applicant to stay working
in that area after being injured would be against the respond-
ent’s policy of providing a safe working place. Around July/
August, after the applicant had returned to working on the
personnel side of the business there was a discussion between
he and Mr Blanche during which the applicant told Mr Blanche
he was confident he could get the company working and pro-
vide a good profit outcome. The evidence from Mr Blanche
was that he was prepared to give the applicant a run, he had no
reason to doubt his ability. He was employed as a manager
and as such Mr Blanche believed he had the responsibility to
manage the business.

The situation had not improved by September and there was
a meeting to discuss what was happening. Mr Blanche de-
scribed the business as being in a mess. In an effort to straighten
things out, the applicant was given instructions to work in the
white collar area. He was not suitable for working in the blue
collar area. There was what Mr Blanche described as meet-
ings on the phone on a continual basis, some of which became
quite heated. Strategies were suggested. Some evolved but most
did not. There was one suggestion which involved the instal-
lation of a 24 hour voicemail system. Despite instructions from
Mr Blanche, this was never implemented. The applicant obvi-
ously misunderstood the technology of the system. He had
said to Mr Blanche, whose evidence I accept, he did not want
to be woken up at night time, apparently misunderstanding
how a voicemail system operates. In an attempt to support the
applicant, two officers were sent from the Eastern States. One
of them, John Dickinson, who gave evidence before the Com-
mission, I find on his on volition, produced a report critical of
the management technique of the applicant. I find that Mr
Blanche had never asked for the report. It is open to conclude
he did read it but I find he did not discuss it with Mr Dickinson.
He did raise some of the issues that he thought had been sub-
stantiated with the applicant.

By February/March 1997 Mr Blanche had formed the clear
view that there was reason to be very concerned about the
operations under the control of the applicant in Western Aus-
tralia and that he was just not suited for the work. At this stage
there were more heated discussions between them. Ultimately
the board was told by its bankers that if it did not move to stop
the haemorrhage of funds through the WA operations, which
in the year of 1997 were in the vicinity of $274,000, that fund-
ing support for the group would be cut off. It was therefore
imperative that the company act to preserve its business posi-
tion.

Mr Blanche came to Perth. He could see from a visit to an
office that members of the office were concerned by what Mr
Blanche described as a heckle and jeckle style of management
by the applicant. Mr Blanche made enquiries with the workers
compensation insurer and the respondent’s solicitors concern-
ing its legal obligation to the applicant. He then had a meeting
with him. He had been told by the office secretary that after
finding out Mr Blanche was coming the applicant had all but
cleaned out his office prior to the meeting. Mr Blanche ob-
served this for himself when he arrived. The applicant was,
according to Mr Blanche, agitated and in pain. He was unable
to sit during the meeting. Mr Blanche had asked the applicant
to show justification why his services should not be termi-
nated. He was unconvinced by the reply. He then suggested to
the applicant the company had been very happy with him in
his role as a project manager and that they were prepared to
continue that relationship, subject to his fitness, in the future.
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In addition he offered the applicant the company’s services
for outplacement. These offers were not taken up and Mr
Blanche then gave notice to the applicant that his services
would terminate in two weeks time which was in accordance
with the contract of service entered into between the parties
[document 3]. That contract, which the parties agree was bind-
ing, provides for a minimum of one week and/or a maximum
of four weeks written notification by either party depending
upon the circumstances relating to the cessation of the em-
ployment. If the document reflects the true contract between
the parties, and I have no reason to conclude it does not, then
it would appear the notice period is consistent with the con-
tractual obligation.

Earlier in these Reasons I have incorporated the termination
letter. I conclude from it that it supports the evidence from Mr
Blanche that he was prepared to allow the applicant to keep
his motor vehicle until the end of the notice period both be-
cause he was unable to work because of his back and had no
other means of transport. I find that the applicant was not dis-
missed in the way he suggests. He was not in effect, marched
out of the premises. I accept Mr Blanche’s version of evidence
that because of the applicant’s condition he carried some items
for the applicant down to the car and shook hands with him as
he left.

What the applicant here says is that the respondent failed to
take into account important factors which include that he was
on workers compensation at the time, that he had built up the
business over a three year period, that assistance had not been
provided even though he had asked for it and that the consult-
ants who were sent to assist did not meet targets they were
suppose to in respect to their own personnel consulting. After
considering all of the matters before me I have concluded, that
it is not a proper reading of the events to say that the respond-
ent did not take account of or care about the applicant’s injury.
It is a wrong interpretation of events to suggest that because
Mr Blanche went to see the respondent’s workers compensa-
tion insurer the day before the meeting during which the
termination occurred that there was some ulterior motive in
his doing so. His version of why he saw the insurer is prefer-
able version of the events. What he was trying to do and the
advice he sought from the respondent’s solicitor was designed
to ensure was that the applicant’s payments would continue
notwithstanding the termination. Mr Blanche wanted to be a
in a position to tell the applicant that.

The applicant did not build up the business over a three
period. It appears he made no sales personally at all dur-
ing that time. This in itself is passing strange given his
role in the company. It was a difficult task given to him to
run the Council House job and the BWA operations as well
but at the time he was anxious to take on the added re-
sponsibility and said so. It might well be that the
intervention of his unfortunate accident reduced his abil-
ity to do so but the continued slide of the profitability of
BWA operations in WA was ongoing from 1994 through
to the time the applicant was dismissed. He did not over a
three year period generate the business in the personnel
side of the operations at all. That must be true because the
banks were telling the board of the holding company that
if something was not done about losses of the company,
not only in Western Australia but in other States, that there
would be severe financial repercussions for it. A business
placed in such a position is entitled to take action. It is
also entitled to believe that an employee that it appoints in
a managerial position are competent to perform that work
and that they are, as a senior manager, aware of their own
shortcomings and are able to devise plans to remedy those
shortcomings. Of course a respondent still has a responsi-
bility to inform its employees, be they managers or not,
about concerns relating to performance but this respond-
ent did that. There is a lesser standard required when it
comes to advising managers of their shortcomings. It is
not necessary that they be written a letter in the same way
as some junior employee may receive (Richards v. Chains
Engineering Pty Ltd, ibid). It is sufficient that they are
told about concerns and this applicant was certainly told
on a number of occasions. He says in respect of that he
continually asked for help and it was not forthcoming. He
may well have done so but when the help did not arrive
one would have thought that a competent manager would

have taken his own action to remedy the situation. That
obviously did not occur.

The respondent in these proceedings is not blameless in the
whole of the events that occurred. It is open to conclude that it
may have acted sooner to assist the applicant. It is also open to
conclude that it did not at the time fully appreciate the diffi-
culty that the applicant was facing with his back injury.
However this may be because the applicant at all times con-
tinued to try and present for work and solider on against the
adversity of his injury. It appears that the respondent’s senior
management based in the eastern states were not aware of this
and perhaps they should have been. All of these circumstances
are ones which with the comfort of hindsight the Commis-
sion, from its own point of view, may have concluded that it
would not have taken the same action as the respondent did
when it terminated the applicant’s services. However the Com-
mission is not the surrogate manager of this respondent. What
the Commission may have done and the sympathy that it may
have extended to the applicant is not the point. The provisions
of the Act have to be applied in a way which is consistent with
commonsense and that, amongst other things, requires the
Commission to consider the practical realities of the situation
(see: Gibson v. Bosmac Pty Limited (1995) 60 IR 1, 7;
Selvachandran v. Peteron Plastics Pty Ltd (1996) 62 IR 371;
and see too: Gilmore v. Cecil Bros. FDR Pty Ltd & Anor (1996)
76 WAIG 4434). The Act is not to be interpreted simply from
the employee’s point of view (see Sangwin v. Imogen Pty Ltd
t/a Carleton Custom Upholstery (1996) 40 AILR 3-388). The
question is whether what was done in the termination of the
applicant was contrary to the tests that are set out in the
Undercliffe Case (supra). Although I have tremendous sym-
pathy for this applicant in the position he finds himself I cannot
conclude on objective analysis of the facts in this matter that
at the time of his termination that the respondent acted in breach
of those tests. I have carefully considered all of the evidence
that has been placed before the Commission in this case and I
am unable to conclude that the applicant has discharged the
onus of proof in this matter. I find on the balance of probabili-
ties he was not unfairly dismissed and the application will be
dismissed.

Appearances:Mr G Bartlett, of Counsel, appeared on behalf
of the applicant.

Mr M Jensen appeared on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Ramsay Bogunovich

and

Bayside Western Australia Pty Ltd.

No. 1125 of 1997.

COMMISSIONER J.F. GREGOR.

12 May 1998.

Order.
Having heard Mr G Bartlett on behalf of the applicant and Mr
M Jensen on behalf of the respondent the Commission pursu-
ant to the powers vested in it under the Industrial Relations
Act, 1979 hereby orders—

THAT the application be and is hereby dismissed.
(Sgd.) J.F. GREGOR,

[L.S.] Commissioner.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 78 W.A.I.G.2448

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

James A Capewell

and

Cadbury Schweppes Pty Ltd.

No. 29 of 1996.

27 March 1998.

Reasons for Decision.
COMMISSIONER S A CAWLEY: This claim of unfair dis-
missal was determined by me by way of a declaration that
James A Capewell was unfairly dismissed by Cadbury
Schweppes Pty Ltd (“the employer”) and order that the em-
ployer pay Capewell a sum equivalent to the three months’
salary in compensation. Capewell appealed against the order
for compensation. The Full Bench upheld the appeal, suspended
the compensation order in application No. 29 of 1996 and re-
mitted “the matter, the subject of such application” back to me
“to hear and determine according to law and in accordance
with the reasons of the Full Bench”.

Given that there was no appeal or cross appeal against the
determination of the claim of unfair dismissal which was the
subject of application No. 29 of 1996, and in the light of the
suspension of the order for compensation, it must be presumed
that the question remitted for further hearing is not actually
the subject of the application but the question of relief in rela-
tion to the determination of the subject.

No question of the discretion to make an order for compen-
sation in this matter was raised and, as has been observed by
Kennedy J in a recent Western Australian Industrial Appeal
Court judgement as yet unpublished it is a wide discretion.
[Appeal No’s IAC 22 of 1996 and IAC 23 of 1996, FDR Pty
Ltd v Jacob Gilmore and Jacob Gilmore v Cecil Bros FDR
Ltd Cecil Bros Pty Ltd, issued 28 March 1998].

My error in law in determining the question of compensa-
tion the first time around was explained by the Full Bench in
reasons which issued with the order. In determining the remit-
ted question here I am guided by not only these reasons but
later decisions of the Full Bench.

The submissions at the further hearing were brief.
Mr Schapper (of counsel) for the applicant emphasised the

finding made earlier that the applicant did not set out to mis-
lead the employer and his length of service as reason to
conclude that had he been dealt with in a procedurally fair
way then the prospects for continuing in the employment were
probably good. As to loss Mr Schapper emphasised the period
of unemployment experienced by the applicant and his efforts
at mitigation. He says the appropriate order for compensation
would be a sum of $38,000.00 being the value of the appli-
cant’s remuneration package, including the provision of a car,
for the period of unemployment which Mr Schapper says was
three weeks short of six months.

Ms Brown (of counsel) for the respondent submitted that
the applicant’s presentation of a document which the Com-
mission found to be false, in the context of a being a senior
executive in charge of a promotion funds account of over $1
million and required to prepare invoices to the company for
goods and services purchased on behalf of the company on a
daily basis, was reason to conclude that the probability of con-
tinuing service was not great and that this was a relevant
consideration. It was also submitted that on the evidence the
applicant did not attempt to mitigate his loss until March 1996
and that the Commission should have regard for the elapse of
time between the dismissal and this. She says there was no
material before the Commission in explanation of this delay
and the Commission should have regard for the evidence that
from the time he commenced looking for employment to gain-
ing employment was approximately three months. Ms Brown
says that as the car provided to the applicant during his em-
ployment was for business purposes and in claiming
compensation for this loss the applicant would have to have
established that it was a benefit for personal use but did not.
Ms Brown says that for similar reasons the reimbursement
benefits under the fitness programme and the club member-
ship arrangements were not open to accrual as is inferred in

Mr Schapper’s submission. The respondent says that having
regard for all this the amount of compensation to be ordered
should be no more than a sum equivalent to four weeks’ sal-
ary. I note that on the basis of a salary of $57,400 that figure
appears to be $4,403.52.

First the evidence of loss. The evidence is that the applicant
was unemployed from the date of his dismissal on 20 Decem-
ber 1995 to 17 June 1996 when he took up a new position at a
lesser salary rate. There is evidence that he was applying for
jobs during that period (and after) in the form of letters to him
referring to outcomes from applications [Exhibit 12]. The bun-
dle of documents in Exhibit 12 actually includes newspaper
advertisements of positions vacant. Some are unsourced and/
or undated. These are of no relevance. The earliest date on the
letters in reply included in Exhibit 12 is 13 March 1996. Coun-
sel for the applicant suggested in the further hearing that this
time elapse from the date of dismissal was due to the imprac-
ticality of job seeking resulting from the dismissal and a charge
laid against him by the police after a complaint by the respond-
ent. But there was no significant evidence from the applicant
on this. When asked what he had done after his dismissal the
applicant said he updated resumes and made applications. No
more.

There is evidence the applicant received the dole during the
period of unemployment but I consider that not a matter for a
discounting of any loss arising from the termination but rather
a matter which, in the event of an award of compensation,
would be for adjustment between the applicant and the rel-
evant authorities.

There is evidence that the provision of the car to the appli-
cant was for business purposes. This is an express condition
of employment [see Exhibits 1A, 4 and 4B]. There is refer-
ence in the conditions of employment to restricted driver use,
to the car being part of the respondent’s car pool and a state-
ment that the car was provided to the applicant for business
purposes. There is no evidence that it was a condition of em-
ployment that the use of the car was to be a matter for the
personal discretion of the applicant. There is evidence that the
provision of the car was described as part of a “package” due
to the applicant but, as noted, the express terms of the contract
stipulate the conditions for that provision being for business.
Other conditions in the package only arose in certain circum-
stances to be brought about by the applicant. He had not acted
on these in recent years of the contract and there is no evi-
dence that he intended to. There was no provision for accrual
under the contract and having regard for the evidence I am not
convinced the whole “package” should be construed as “loss”
in this case.

Another consideration here is the prospects for the continu-
ation of the contract of employment in the absence of the
dismissal.

In the case of Bradley Smith v CDM Australia Pty Ltd (1997)
77 WAIG 1748 before a single Commissioner it was found
that while the applicant’s dismissal was procedurally unfair
the applicant’s conduct as a manager during the employment
had reasonably caused the respondent’s loss of trust in his per-
formance with a deleterious effect on the prospects for the
employment continuing and that this was relevant in assess-
ing the actual loss experienced by the applicant as a result of
the dismissal. A sum equivalent to three weeks’ pay was
awarded in compensation in that case. The decision was ap-
pealed. Ground 1.(a) and (b) of that appeal went to the
conclusion by the Commission that the conduct of the em-
ployee leading up to the dismissal was relevant in considering
loss The Full Bench did not uphold this ground of appeal (or
others). The appeal was dismissed. [Full Bench; Bradley Smith
v CDM Australia Pty Ltd (1997) 78 WAIG 307].

The ability for the Commission to have regard for the pros-
pects for the continuation of employment in the consideration
of loss arising from a dismissal seems to have been endorsed
by the Full Bench in its (to now unpublished) decision in Jenny
Manning and Huntingdale Veterinary Clinic issued on 18
March 1998. One of the matters raised on appeal was the con-
clusion of the Commission at first instance that the prospect
of employment with the respondent was limited and that this
was a relevant consideration in assessing loss. The Full Bench
found that this conclusion was open to the Commission on the
evidence and that there had been no error in applying that
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conclusion to the assessment of loss. This ground was not up-
held and the appeal was dismissed overall.

The facts found in the CDM case at first instance as to pro-
cedural unfairness and conduct by the applicant contributing
to a reasonable loss of confidence by the respondent in his
suitability to continue in a managerial position are not very
dissimilar to the findings in this matter. And the conclusion in
that case that the respondent’s reasonably held loss of confi-
dence was of account in assessing the long term prospects of
that employment parallels the conclusion in this case, albeit
inadequately expressed as it turned out, that the prospects for
the employment relationship continuing in the absence of the
dismissal of 20 December 1995 were not good.

As found, the applicant was responsible for a document pro-
duced to the respondent which purported to be something it
was not. It was a false document. Mr Schapper’s eloquent sub-
mission at the further hearing that with a “ticking off” and
some “re-education” the applicant, who had no record of “re-
cidivism”, could have expected to remain in long term
employment with the respondent is not sustainable on the evi-
dence. There is no acknowledgment by the applicant in his
evidence that the document was misleading or not factual or
any suggestion that he made a mistake. He asserts all the time
that what he did was within the company policy and that the
document in question was not false. This is evidence, months
after the event, that suggests that even if the respondent had
allowed more time for the applicant to answer its allegations
before dismissing him that it is more probable than not that he
would have maintained that a false document produced by him
to the respondent was a true document. The evidence of this
stance by a senior manager in charge of a significant budget
suggests that the prospects for his continuing employment was
tenuous notwithstanding his service and record to then. I main-
tain that conclusion now.

Having regard for all this I have concluded that an award of
a sum equivalent to three months’ salary is reasonable com-
pensation for loss in all the circumstances. Minutes will now
issue. There will be a speaking to those minutes as required.

Appearances:  Mr D H Schapper (of counsel) appeared on
behalf of the applicant.

Ms C Brown (of counsel) appeared on behalf of the respond-
ent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

James A Capewell

and

Cadbury Schweppes Pty Ltd.

No. 29 of 1996.

2 April 1998.

Order.
HAVING heard further from Mr D H Schapper (of counsel)
on behalf of the applicant and Ms C Brown (of counsel) on
behalf of the respondent, now therefore I the undersigned pur-
suant to the powers conferred by the Industrial Relations Act,
1979 do hereby order —

THAT the respondent pay to the applicant the sum of
$14,320.00 gross within 28 days of the 27th day of March
1998.

(Sgd.) S.A. CAWLEY,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Garry Peter Collier

and

PCU Trading Pty Ltd T/as

Police & Nurses Real Estate.

No. 2216 of 1997.

20 May 1998.

Reasons for Decision.
COMMISSIONER A.R. BEECH: The applicant in this mat-
ter was employed as a commission-only sales representative
by the respondent between 24th November 1995 and his dis-
missal on 3rd November 1997. Mr Collier claims that his
dismissal was unfair. His claim is somewhat unusual in that
he frankly admitted in evidence that his poor sales perform-
ance justified his dismissal (transcript page 20). His claim arises
from the fact that the two other sales representatives whose
sales performances were also below the standard required were
only warned. He states that it is unfair that he was the only one
to be dismissed. He also states that he was unaware that his
termination was being contemplated. To the extent that he
thought that his employment was in jeopardy, he understood
that the Maddington Branch of the Police & Nurses Real Es-
tate was performing so poorly that everyone’s job was in
jeopardy.

The respondent objects to Mr Collier’s claim. The respond-
ent states that Mr Collier, in common with all other
commission-only real estate representatives employed by it,
had as a term of his employment an understanding that if he
failed to make the sales target in three successive months, his
employment status could be reviewed. Mr Collier consistently
failed to meet the monthly sales budget of $4,000 per month
over a five month period.

His dismissal was instant. The evidence does not clearly show
what period of notice needed to be given by either side to
terminate the contract of employment. There is some sugges-
tion in the proceedings that no notice was required (transcript
page 48), although Mr Brown, who is the Sales Manager for
Police & Nurses Credit Society, was not certain of that point
(transcript page 50). Section 170CM of the Workplace Rela-
tions Act 1996 provides that an employee with more than one
year but not more than three years’ service should be given at
least two weeks’ notice. Mr Collier was not given two weeks’
notice. Given that Mr Collier is a commission-only sales rep-
resentative it is not clear how payment in lieu of notice can be
applied to his situation. He had not sold any real estate prop-
erty in the last three months of his employment and no
commission was generated. However, the lack of notice was
not a matter raised by Mr Collier. Rather, it was a matter raised
by the Commission and given the unsatisfactory nature of the
evidence in relation to this point, I find it difficult to take the
issue a great deal further. However, Mr Collier does say that a
reason for alleging unfairness is that “after two years of what
I thought was good service to the company I was out with no
chance to speak to anyone who had instigated this particular
decision, no chance to argue my case, no chance to retire grace-
fully, to say goodbye to anyone there so it was just simply ... I
was out the door” (transcript page 15).

The facts of the matter are these. Mr Collier was one of
three sales representatives employed in the Maddington Agency
of Police & Nurses Real Estate. I have already referred to the
dates of his employment. The other two sales representatives
had a written term of their contract of employment that if their
sales figures fell below $4,000 in any three month period, their
employment could be reviewed. Mr Collier did not have such
a written term and he denies that it was a term of his employ-
ment. However, I am satisfied from the evidence that Mr Collier
knew of that budget figure and the consequence of not reach-
ing it. I reach that conclusion in part because of Mr Collier’s
preparedness to agree that his poor sales performance justi-
fied his termination. On the basis of his sales record (exhibit
No. A) between November 1995 and November 1997 Mr Col-
lier achieved sales of more than $4,000 in any month on only
three occasions: January 1996, February 1997 and May 1997.
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He made no sales at all in the months of May, June, July, Sep-
tember, November and December of 1996, and January, March,
April, July, September, October and November of 1997.

I also find, however, that the respondent did not enforce
this term of the contract of employment. This is apparent
from Mr Collier’s sales record. If Mr Collier’s sales record
reflected poor performance, and it did, the respondent did
nothing about it. Furthermore, while Mr Collier’s sales
performance may have been the worst of the three sales
representatives, it seems from the evidence that the per-
formance of the other two sales representatives was not
substantially better. Indeed, I find on the evidence that the
performance of all three sales representatives warranted
their employment being reviewed on the basis of the term
in their contracts of employment. However, the respond-
ent itself did not observe that term in the contracts of
employment. Indeed in the words of Mr Luff, one of the
other two real estate agents and who was called by the
respondent to give evidence, the real estate agents under-
stood that that term of the contract of employment would
not be enforced because the employer appreciated the state
of the market at that stage. The agents were given the ben-
efit of not achieving the target on those occasions when it
had not been met because of the perceived state of the
market (transcript page 59). I therefore find that although
the three sales representatives were aware that their em-
ployment could be reviewed if they failed to meet the target
they also understood that their employment would not be
reviewed because the employer was prepared to give them
some allowance due to the perceived state of the relevant
market. Further, I am left with the impression that there is
a perception, at least in the Maddington branch, that the
branch does not need to reach its performance levels be-
cause it is seen as being part of the Police & Nurses Credit
Society which merely provides a service to members. That
is, it does not need to perform as a conventional real es-
tate sales office would need to perform. It merely needs to
perform a service for members. I do not say that that per-
ception is the correct perception. Indeed, on the evidence
of Mr Humphries, (the Real Estate Manager) the office
should perform at least such that it is self supporting and
makes a profit (transcript pages 32—33). However, I find
that although there may have been a term in the contracts
of employment that a real estate agent whose sales figures
fell below $4,000 per month may have his or her employ-
ment reviewed it was a practice not to enforce that term,
and it was a term which was not taken seriously by either
the sales representatives or the respondent.

Why then was Mr Collier’s employment terminated? The ques-
tion is why the respondent decided to dismiss Mr Collier at this
particular time. The evidence is that the decision to dismiss Mr
Collier was made by Mr Brown. Mr Brown is the Sales Man-
ager of the Police & Nurses Credit Society and he has held the
responsibility of that position since July 1997. His responsibil-
ity is to increase the sales in the real estate area. His evidence is
that he was concerned that there were a number of sales repre-
sentatives that had not met the performance criteria that was
expected by the Society over a period of time. He met with Mr
Humphries in approximately July / August of 1997 to discuss
the sales representatives’ sales performances and also the need
to increase sales activity generally. He was of the opinion that
the Society might “need to perhaps enforce that [term of the
contract of employment] a bit more stringently than what we
had in the past” (transcript page 51—52). There is no evidence
that the sales representatives were told of any intention to now
enforce the term of the contract of employment.

Mr Brown decided in November that Mr Collier’s employ-
ment would be terminated (transcript pages 51—52). The
instruction to terminate Mr Collier’s employment was given
to Mr Humphries on approximately the 29th October 1997.
Mr Humphries put the dismissal into effect on the 3rd No-
vember and, as I have already noted, Mr Collier’s employment
finished that day.

The dismissal of Mr Collier therefore was a direct result of
the decision taken by Mr Brown to enforce the term of the
contract “a bit more stringently”. At the same time that Mr
Collier was dismissed the other two real estate representatives
were given warnings that their employment would be termi-
nated unless their performances improved.

From all of the above, I am satisfied that although Mr Col-
lier’s sales performance, or lack of it, meant that his dismissal
was justified, the evidence is clear that Mr Collier was una-
ware that the Police & Nurses Real Estate now intended to
become more strict (to use Mr Brown’s words) in relation to
sales performance over a three month period. While Mr Brown
was perfectly entitled, and probably obliged, to improve the
performance of the Society, I have little difficulty in reaching
the conclusion that if the respondent had decided to enforce
the performance criteria it should have given notice to three
sales representatives of this decision in order to give them an
opportunity to meet their sales targets. It is quite clear from
Mr Collier’s sales record that the respondent could have dis-
missed Mr Collier for failing to meet his sales target on a
number of occasions. It failed to do so and in failing to do so it
condoned the poor performance of its sales representatives.
That being the case, fairness requires the respondent to notify
the sales representatives that these sales criteria would now be
enforced. Fairness requires that the three sales representatives
be given a reasonable period of time to now meet those sales
criteria. Effectively, this was done in relation to the two other
sales representatives. But it was not done in relation to Mr
Collier. The first Mr Collier would have known about the
change to the practice was at the time of his dismissal. In reach-
ing that conclusion I do take into account Mr Humphries’
evidence that during a conversation between Mr Humphries
and Mr Collier, Mr Collier mentioned his plans to improve his
performance and Mr Humphries said “we sure need it, we sure
need that improvement”. However, not only does that response
not constitute a warning that the sales criteria figures were
now going to be more strictly enforced, but also Mr Humphries’
own evidence is that the improvement he was talking about on
that occasion was for the whole office, not just Mr Collier.
Indeed, Mr Collier’s evidence is that he understood that the
branch as a whole was in jeopardy rather than that his own
employment was in jeopardy. I find as a fact that Mr Collier
was not given any warning of the change in practice regarding
enforcing the sales criteria. For that reason, I am driven to the
conclusion that to dismiss him without that warning was un-
fair. This conclusion should come as little surprise to the
respondent. It very properly admitted that it did not handle the
dismissal terribly well.

I am reinforced in the conclusion that the dismissal was un-
fair because the term of the contract of employment itself does
not say that a sales representative will be “dismissed” for fail-
ing to reach the sales targets. It merely states that the sales
representative’s employment will be “reviewed” and, as seemed
to be apparent from the respondent’s case, there is a distinc-
tion between being “reviewed” and being “dismissed”. In Mr
Collier’s case he was “dismissed” and not “reviewed”.

During the course of the hearing, Mr Collier made much of
his refusal to attend a training course at Merribrook in Octo-
ber 1997 as the real reason for his dismissal. This training
course was for all staff and it seems that Mr Collier was the
only one who did not attend. Although Mr Humphries admits
that he said, at the time he dismissed Mr Collier, that his fail-
ure to attend Merribrook did not help the situation, I do not
find from the evidence as a whole that Mr Collier’s non-at-
tendance was a reason for his dismissal. I admit there is a
coincidence in that he was the only person who did not attend
Merribrook and he was the only person who was dismissed.
However, on the evidence before me it remains only that: a
coincidence.

I turn to the question of relief. The Commission is obliged
to reinstate Mr Collier if reinstatement is practicable. The no-
tion of practicability involves a number of considerations. One
of those considerations involves the willingness of the parties
themselves. In his evidence, Mr Collier was at best equivocal
about whether or not he wished to be reinstated. Certainly, the
evidence from the respondent is that it does not wish him to be
reinstated. I find therefore, that in the circumstances of this
case, reinstatement is impracticable.

I turn to consider the question of compensation. The Com-
mission is to compensate the employee for loss or injury
resulting from the unfair dismissal. In this case, as Mr Keys
quite correctly pointed out, it is difficult to conclude that Mr
Collier has lost any income as a result of his dismissal. Given
that he had not sold any real estate in the last three months of
his employment it is difficult to forecast what success his
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efforts would have achieved in the period from his dismissal
forward. Mr Collier submitted that the reasons for his lack of
sales in the last 3 months was that he could not concentrate on
his work because of the worry about Merribrook. However, I
find this unconvincing given Mr Collier’s sales record over-
all. Further, Mr Humphries rejected Merribrook as a reason
for Mr Collier’s poor sales performance. Given that Mr Col-
lier called Mr Humphries to give evidence, he either must
accept Mr Humphries’ evidence or be seen to be asking the
Commission to disregard the evidence of the person he him-
self called for the purpose of giving evidence. I accept Mr
Humphries’ evidence.

Although Mr Collier may not have lost any income, that
conclusion does not mean that Mr Collier has not suffered any
loss or injury at all. He has at least lost the opportunity to earn
a commission. That is as much a loss for the purposes of the
Industrial Relations Act, 1979 as loss of income. Mr Collier
has lost his employment and with it the potential to earn in-
come and the status in society that goes with having
employment. In my view, the Commission should require the
payment to Mr Collier of some compensation for that loss
notwithstanding that he has not lost any income (and see the
decision of the Commission in Gilmore v. Cecil Bros (1996)
76 WAIG 1184 at 1189, as confirmed on appeal at 4434 and
(1998) 78 WAIG 1099). I therefore turn to consider what would
be fair and reasonable compensation in this matter. The only
evidence before me is the information contained in Mr Col-
lier’s sales and commission records.

The calculation of compensation is not an exact science, even
where the dismissed employee is able to demonstrate a meas-
urable loss of income. In the circumstances of this case the
calculation of compensation is even more difficult. I have al-
ready commented that Mr Collier is unable to show a
measurable loss. For the compensation to be fair and reason-
able it should relate to the circumstances of the case. Those
circumstances include, as he has submitted, the length of his
service and the suddenness of his dismissal. Significantly, they
also include the fact that his poor sales performance did jus-
tify his dismissal.  Mr Collier is largely responsible for the
situation in which he finds himself. Accordingly, an award of
compensation in such circumstances will be low.

The only basis of calculating compensation in a manner rel-
evant to the circumstances of this case is to refer to Mr Collier’s
income. The evidence from Mr Collier’s sales and commis-
sion records shows that over the 22 months of his employment
he earned commission of $17,494 less tax. That is an average
of $795.00 per month. Mr Collier urged upon the Commis-
sion a higher average calculated upon selected months of his
employment. In my view, an average based upon Mr Collier’s
total length of employment is more representative of his in-
come for these purposes and I propose to use that average. Mr
Collier’s evidence is that the other two real estate representa-
tives were given one month’s notice to improve their sales
performances (transcript page 14). I find that a payment of
compensation based upon one month’s service is fair in all of
the circumstances for the loss of Mr Collier’s employment.
That is a payment of $795.00. There is evidence from Mr
Humphries that Mr Collier was not meeting even his own per-
sonal target in the period June to November 1997 (transcript
page 35) and there is some likelihood that even with one
month’s notice, Mr Collier’s employment with the respondent
would not have continued past that time. The minute of a pro-
posed order now issues.

Appearances:  Mr G.P. Collier on his own behalf as the ap-
plicant.

Mr C. Keys on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Garry Peter Collier

and

PCU Trading Pty Ltd T/as

Police & Nurses Real Estate.

No. 2216 of 1997.

21 May 1998.

Order.
HAVING heard Mr G.P. Collier on his own behalf as the ap-
plicant and Mr C. Keys on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby—

DECLARES—
(a) THAT the dismissal of Garry Peter Collier was

unfair; and
ORDERS—

(b) THAT PCU Trading Pty Ltd trading as Police
& Nurses Real Estate forthwith pay Garry
Peter Collier the amount of $795.00 by way
of compensation for that dismissal.

(Sgd.) A.R. BEECH,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Michael Cooper

and

FMC Wholesale.

No. 520 of 1998.

27 May 1998.

Reasons for Decision.
COMMISSIONER A.R. BEECH: Michael Cooper, who is the
applicant in this matter, lodged an application in the Commis-
sion on the 24th March 1998 alleging that he was unfairly
dismissed by the respondent on the 5th March 1998. His ap-
plication was listed for conference and at the conclusion of
that conference I informed Mr Cooper that I had concluded
that his application was without merit and that I would dis-
miss his application as being not in the public interest. These
are my reasons for that conclusion.

Mr Cooper had informed me that he believed his dismissal
was unfair because the reason for his dismissal was that a
former customer of the respondent was threatening some kind
of legal action regarding his efforts to return to that customer
a pen he had found in a motor vehicle in the course of his
motor vehicle cleaning duties which he believed belonged to
that customer. However, on the information given to me by
the respondent, I find the reasons for his dismissal were quite
different. In fact, his dismissal occurred after he had been given
a written warning asking him to stop writing to, or contacting,
the former customer or an employee working in the service
station opposite. The Commission was shown two letters which
Mr Cooper had written to these two people. That conduct con-
tinued and he was therefore dismissed. Mr Cooper had
approximately three and a half months service and was em-
ployed as a casual.

I asked Mr Cooper whether he wished to comment upon the
matters that the respondent had informed the Commission
about. He stated that he did not wish to do so. He did say that
he thought the incidents had been exaggerated and that the
respondent was not telling the truth about all of the matters.
However, he did not put before me any additional information
which, even if that information was correct, could support a
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decision that his dismissal was unfair. To put it in another way,
Mr Cooper’s reason for believing that his dismissal was un-
fair was itself not correct. He was unable to advance any other
reason why his dismissal would be unfair. On that basis, even
if this matter had been listed for hearing and determination I
could not see any possibility that the Commission could find
his dismissal to be unfair. Accordingly, I reached the conclu-
sion that it was not in the public interest for his application to
go further beyond the conference stage. Accordingly, I informed
Mr Cooper of my intention to dismiss his application and asked
if there was any reason why I should not do so. He was unable
to provide me with a reason and accordingly, his application is
dismissed in accordance with the attached Order.

Appearances:  Mr M. Cooper on his own behalf as the appli-
cant.

Mr T. Knobbs on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Michael Cooper

and

FMC Wholesale.

No. 520 of 1998.

27 May 1998.

Order.
HAVING heard Mr M. Cooper on his own behalf as the appli-
cant and Mr T. Knobbs on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—

THAT the application be dismissed.
(Sgd.) A.R. BEECH,

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Sean Michael Deering

and

Secureforce International Pty Ltd.

No. 1879 of 1997.

COMMISSIONER J F GREGOR.

29 May 1998.

Reasons for Decision.
On the 14 October 1997 Sean Michael Deering (the applicant)
applied to the Commission for an order pursuant to section 29
of the Industrial Relations Act, 1979 (the Act) on the grounds
that his dismissal by Secureforce International Pty Ltd (the
respondent) was unfair.

The incident at the centre of this dispute occurred on or about
the 18 August 1997 when the applicant says he and a work-
mate were involved in a practical joke upon another employee,
a female. This practical joke involved the applicant breaking
into the female officer’s car and removing a brassiere from the
back seat. He retained the brassiere later placing it in the in-
volved workmates car. The respondent says that the applicant
broke into a coworkers car, removed a brassiere from the back
seat and then behaved in a lewd and sexually harassing man-
ner before eventually disposing of the clothing.

The Commission heard from the applicant. He said that he
was currently on workers compensation although working part
time in the car towing industry. He had been employed by the

respondent in two separate engagements, the last commenc-
ing in August 1997. That arrangement came to and end on the
19 September 1997 when he was forced to resign. He said on
that day he was called to the office of the principal of the re-
spondent, John Ryan. In the presence of his partner Kajarna
Kendall, Mr Ryan confronted him with an allegation that he
had removed a brassiere from the vehicle of a fellow employee,
Sarah Halligan (Officer Halligan). According to the applicant
Mr Ryan accused him of lewd behaviour, said he was sick and
needed psychiatric help. The applicant said he was shocked.
He first denied the incident but later admitted it. At that stage
Mr Ryan asked him to sign a resignation. He thought Mr Ryan
had said that if he did not sign Mr Ryan would action a police
report and he waved a document in his hand. The applicant
thought that the document may have been an offence report of
the Western Australian Police Service. After he had signed the
resignation Mr Ryan had walked towards the door and made a
comment to the affect that he would like to knock his head off
his shoulders, but he was not going to. According to the appli-
cant Mr Ryan was upset and angry. In the previous time he had
worked for the respondent he had never seen Mr Ryan be ag-
gressive towards anybody.

The applicant’s version of the events which lead to his meet-
ing with Mr Ryan is that on the 20 August 1997 an incident
occurred when he was working a static security task at the
construction site of some units in Victoria Park. He was on
duty at night and had a conversation between two mobile of-
ficers, Steven Gilburt (Officer Gilburt) and Officer Halligan.
Officer Halligan was new and she was learning night patrol
routes with Officer Gilburt. According to the applicant they
were standing next to Officer Halligan’s car. He saw a bras-
siere on the back seat and a comment was passed in the form
of a dare that he get the brassiere out. The two officers left on
mobile patrol. The applicant then broke into the vehicle. He
removed the brassiere and placed it on the back seat of his car.
He did nothing else with it. Later in the evening Officers Gilburt
and Halligan returned. Officer Halligan’s duty was finished
and she left for home. At that stage he showed the brassiere to
Officer Gilburt. He alleged that Officer Gilburt put it around
his head and sniffed it. Officer Gilburt then returned the bras-
siere to him and the applicant threw it in the boot of his car.
Later he said that he put the item in Officer Gilburt’s car.

In cross examination by Mr Heitman, of Counsel who ap-
peared on behalf of the respondent, the applicant said he was
still receiving compensation from the respondent. He restated
that he removed the brassiere for a dare. He admitted he was
not authorised or instructed to break into Officer Halligan’s
car. He then gave conflicting evidence concerning what he did
with the brassiere. He first said he put it in his backpack in the
boot of his car, then he said he threw it into the back of Officer
Gilburt’s car. He said that he was abused for his conduct by
Mr Ryan. He did not get the option of being sacked. He was
forced to resign because if he did not, the police report would
be actioned. He had no intention of keeping Officer Halligan’s
property but admitted that he has not yet returned it.

Evidence was heard from Kajarna Irneen Kendall who de-
scribed her relationship with the applicant as being boyfriend
and girlfriend but they have been partners for four years. She
recalled that she attended a meeting with the applicant and Mr
Ryan. She confirmed the applicant’s evidence that Mr Ryan
was angry and upset and labelled the applicant a sick man. She
was stunned to hear that the applicant was being accused of
stealing a woman’s brassiere and ‘running amok in a car park’
with it. She witnessed the applicant being asked to sign a piece
of paper. If he did not Mr Ryan said he would follow through
with a police report.

Evidence was taken from John Wayne Ryan who is the di-
rector of the respondent. He said he had no first hand knowledge
of the incident but rumours started to circulate in the company
about 3 or 4 weeks after it occurred. He was given a statement
by Officer Halligan that she had endured lewd remarks from
the applicant and did not want to work with him again. Other
officers had made similar requests about working with the
applicant. The stories he had heard caused him to call in Of-
ficer Gilburt. As a result of a meeting Officer Gilburt submitted
an occurrence report (Exhibit H4) which described an incident
at Burswood Apartments. There was already an extant investi-
gation into the applicant’s conduct relating to his workers
compensation claim. Based upon the report from Officers
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Halligan and Gilburt, Mr Ryan told the applicant he wished to
speak to him and invited him to bring an independent witness.
Mr Ryan said he was aggressive and angry with the applicant
during the meeting because of the repercussions of what had
happened. The reason was a security officer on duty had bro-
ken into a vehicle without authorisation. The officer had stolen
from that vehicle. There were serious allegations about sexual
harassment which would have put the respondent in a bad light.
This was against the background that the applicant first worked
for the company in 1996. He had been absent from work for 6
months. He had reappeared, told the company he had gone
bankrupt and he was given work to try and help him out. Even
though there had been complaints about him, Mr Ryan thought
that he would give him a go.

According to Mr Ryan the reason that the applicant was asked
to sign a resignation was because if he was dismissed he may
never get a security licence again and he would not be able to
work in the industry. He had worked in the industry for an-
other company before, but he had a traumatic experience at
work. Not wishing to exclude him from the industry he was
given the option of resignation. He was not threatened with
police action. Mr Ryan was incapable of doing so because
Officer Halligan was the owner of the property. Mr Ryan was
not a witness to the theft and Officer Halligan’s report to the
police was nothing to do with him. Mr Ryan gave evidence
that after the applicant had signed the letter of resignation, he
also signed off on his pay records (see Exhibit H2) which carry
the notation ‘full and final settlement resigned”. The company
is in possession of a resignation letter (Exhibit H3).

In cross examination Mr Ryan told Mr Nevin, of Counsel
who appeared for the applicant, that he had no first hand knowl-
edge of the incident until 3 or 4 weeks after it when he received
an occurrence report. He had asked Officer Gilburt to tell him
what went on that night and in response he submitted an oc-
currence report. Mr Ryan also made the same enquiries about
the applicant’s conduct to other employees and one of the other
female officers. Everyone seemed to know what went on ex-
cept him. The enquiries had been made because there had been
complaints to the respondent about advances the applicant was
alleged to have made to female officers when he was on guard
duty at an ice show. The investigations which were ongoing
into the applicant’s compensation claim were important from
the respondent’s point of view because they acted as a test of
his veracity which was very important given his position as a
security officer. Mr Ryan made it clear that he did not care
whether the applicant signed the resignation or not because if
he had not he would have been dismissed. He could not be
kept on because no one wanted to work with him and he would
have no partners. In a way these events were not dissimilar to
what happened during the previous period of employment. At
that time Mr Ryan had told the applicant to get his act in order
and he had a six months break as a result.

Evidence was taken from Steven Michael Gilburt. He re-
lated the events of the night of the 18 August 1997. He recalled
that he was working with Officer Halligan to teach her some
patrol runs. They attended a construction site in Victoria Park
where the applicant was on static guard. They had a brief con-
versation and then left to resume patrol. They returned around
midnight and Officer Halligan departed. The applicant ap-
proached Officer Gilburt and said he had something to show
him. He went across to his vehicle and reached into it and
brought out his backpack. From that he produced a black lace
brassiere. He showed it to Officer Gilburt who asked him where
he had obtained it. He said from the back seat of Officer
Halligan’s vehicle. Officer Gilburt told him he had committed
a crime by stealing. The applicant then put the brassiere back
in his backpack. Officer Gilburt asked the applicant how he
obtained the brassiere and he said he broke into the back right
hand door of Officer Halligan’s vehicle. When asked why he
had taken the brassiere the applicant had responded that he
was infatuated with Officer Halligan and he had been for some
time. That was the last time Officer Gilburt saw the brassiere.
It was not placed in his car. Before he left the site, the appli-
cant asked him not to tell John Ryan about the incident because
the applicant thought Mr Ryan would be very angry. Officer
Gilburt agreed not to tell Mr Ryan. About 4am, at the end of
his shift, Officer Gilburt returned to the building site. He said
that he pulled up at the electric gates and saw the applicant
asleep in his car. He had the drivers seat laying down. Officer

Gilburt could hear him snoring from the gate. He went up to
the vehicle and observed the applicant. He was fast asleep
with a black lace brassiere draped across his face. Officer
Gilburt did not wake him up and he left and resumed his pa-
trols. About one month later he was asked by Mr Ryan to come
to the office and was questioned about his knowledge of the
incident. He told Mr Ryan what had happened. Mr Ryan was
angry that the matter had not been reported. On instructions
he submitted an occurrence report (see Exhibit H4).

In cross examination Officer Gilburt specifically denied there
was a bet or a dare for the applicant to remove the brassiere
from Officer Halligan’s car. He admitted that during the con-
versation he had laughed once but he regarded stealing as a
very serious matter. He recalled that the applicant was quite
jovial about the whole incident. He said he would have filled
out an occurrence report but for his promise to the applicant.

The Commission heard evidence from Sarah Leanne
Halligan. She told the Commission that on the 18 August 1997
she was working a security patrol with Officer Steven Gilburt.
When they returned from the patrol she retrieved her vehicle
from the underground car park and drove home. She recalled
the discussions that she had with the applicant and Officer
Gilburt when she first visited the building site. She observed
that most of the male employees of the respondent initiate dis-
cussions which go to a certain level but the applicant was not
very subtle with the things he talked about. In cross examina-
tion she explained that she was referring to sexual inferences.
Officer Halligan forgot about the matter until about four weeks
later when she was working with another female officer who
told her that it was in her interests as another female officer, to
tell Officer Halligan that there were rumours around about
herself concerning the applicant breaking into her vehicle and
stealing a brassiere from it. What he had done with the item
subsequently had turned into a laughing matter within the com-
pany. Officer Halligan said she did not take much notice of
what was said until she went home and checked and found
that there was a black lace brassiere missing from her belong-
ings. She thought more about the implications and decided to
ring her boss, John Ryan.

In a meeting with Mr Ryan she handed him a letter asking
not to be rostered with the applicant again. Officer Halligan
said Mr Ryan was very upset. She knew that he did not appre-
ciate anyone in the company being harassed and her gender
made that worse. She said there was a difference between what
she said in the letter and what she said verbally (Exhibit H5).
In evidence she said the fact that a fellow officer would inten-
tionally break into her vehicle upset her especially because in
the security industry there has to be trust that your workmates
will backup in difficult situations. His actions meant that he
was disloyal to her. In the course of her work Officer Halligan
had to put up with a lot of talk from the male employees in the
company but that was acceptable if it was in jest. The appli-
cant’s behaviour carried far beyond a joking matter and she
was truly upset about it. Eventually the event affected her so
much that she left the company. She thought she was no longer
being treated as an equal because of what the applicant had
done to her. She did not feel comfortable working with some
of the male employees who were laughing and joking about it.

In cross examination she described the conversation with
the applicant as having used language to her with sexual con-
notations and at some stage being sexually explicit. Officer
Halligan said that she understood that she worked in what was
in the main part a male industry and it was not inappropriate
to laugh and joke about some things, but how she had been
treated exceeded a practical joke.

Before I deal with witness creditability the law to be in-
volved is set out in Undercliffe Nursing Home. The test for
determining whether a dismissal is unfair or not is now well
settled. The question is whether the respondent has acted
harshly, unfairly or oppressively in its dismissal of the appli-
cant. It is for the applicant to establish that the dismissal was
in all these circumstances unfair. The test for ascertaining
whether a dismissal is harsh, oppressive or unfair is that out-
lined by the Industrial Appeal Court in Undercliff Nursing
Home v. Federated Miscellaneous Workers Union of Australia
(1985) 65 WAIG 385. The question to be answered is whether
the right of the employer to terminate the employment has
been exercised so harshly or oppressively or unfairly against
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the applicant as to amount to an abuse of the right. A dismissal
for a valid reason within the meaning of the Act may still be
unfair if, for example, it is effected in a manner which is un-
fair but if the employment has been terminated in a manner
which is procedurally irregular that will not of itself necessar-
ily mean the dismissal is unfair (see Shire of Esperance v.
Mouritz (1991) 71 WAIG 891 and also Byrne v. Australian
Airlines (1995) 65 IR 32). In Shire of Esperance v. Mouritz,
Kennedy J also observed that whether an employer in bring-
ing about a dismissal adopted procedures which were unfair
to the employee, is but an element in determining whether the
dismissal was harsh or unjust.

I have had the opportunity of observing all the witnesses in
examination in chief and cross examination. Insofar as the
applicant is concerned his evidence was far from satisfactory.
He contradicted himself in evidence in chief and attempted to
recant evidence previously given in his cross examination. For
instance, he offered three different explanations as to what he
had done with the brassiere. He seemed to be confused about
whether he put the brassiere in his backpack and then in his
vehicle. At one stage he said the brassiere had been thrown
behind the passenger seat of Officer Gilburt’s vehicle. Officer
Gilburt had driven away with it and thereafter the applicant
had never seen the brassiere. Later he said that he had left it in
his backpack. All in all his evidence is self serving. His alle-
gation that Officer Gilburt had sniffed the brassiere and put it
on his head was completely devoid of any corroboration. It
came in response to a question which was addressed in a com-
pletely different subject. It is open to conclude that he knew
that a similar allegation would be made about his behaviour
and he decided to get in first, as it were. As a witness the
applicant was completely unsatisfactory. His story is scarcely
believable and lacks the basic elements of truth.

Evidence was heard from John Ryan. Mr Ryan freely admit-
ted that he was angry and upset and that he behaved in that
way to the applicant during their interview. I see no reason to
disbelieve his version of events. I say the same about Steven
Gilburt and Sarah Halligan. There is no reason to disbelieve
Officer Gilburt and Officer Halligan. Officer Halligan was open
and honest about what happened to her. There is no reason to
call into question any part of her evidence. In summary I find
that the evidence of the applicant lacks credibility. The evi-
dence produced on behalf of the respondent is preferable and
where it differs from that of the applicant I accept the evi-
dence advanced on behalf of the respondent.

I have considered all of the evidence. It is open to find that
the course of events were that on the 18 August 1997 the ap-
plicant was on a static guard duty at a building site in Victoria
Park. Officers Gilburt and Halligan came to the site. There
was a conversation between them about company matters in
general. During that conversation the applicant made sexually
orientated comments to Officer Halligan. His comments were
not subtle, there were directly sexual and were seen by Officer
Halligan as harassment. There was no arrangements between
the three of the officers that there would be a dare to remove
the brassiere from Officer Halligan’s car. It was admitted that
Officer Halligan had parked her car five or six bays away from
where the conversation took place. Unless the applicant had
inspected her private vehicle before that time, it is hard to
understand how he would know that the brassiere was in the
vehicle and in any case he did not mention in his evidence that
was the case.

The applicant broke into the vehicle and removed the bras-
siere. I accept Officer Gilburt’s evidence that the applicant
indulged in lewd behaviour with the brassiere and I also ac-
cept that Officer Gilburt made it clear that he did not approve.
Officer Gilburt, for some misguided reason, agreed not to re-
port the incident to his employer. This was contrary to his
duty. The matter came to the respondent’s attention after Of-
ficer Halligan heard rumours about the applicant’s conduct.
These rumours caused her embarrassment and she asked not
to work with him again. She told Mr Ryan the detail of the
stories that had been circulating. This caused Mr Ryan to sum-
mon the applicant and discuss the matter with him. Before he
did so he also undertook an investigation. He questioned other
officers in the company and by the time the applicant appeared
in his office, together with his partner, Mr Ryan was convinced
that unless there was good reason given by the applicant that
he should not be dismissed, he would be. Mr Ryan had

prepared a resignation form for the applicant. I accept his ex-
planation that he thought it would be in the best interests of
the applicant that he not be dismissed for misconduct because
this may lead to withdrawal of his security license. Mr Ryan
did this by his aggressive and angry demeanour, force the ap-
plicant to sign the resignation. However as stated by Kennedy
J in the Attorney General v. the Western Australian Prison
Officers Union, it is not particularly helpful to introduce any
notion of constructive dismissal. The only enquiry should be
directed to determining “(w)ho really terminated” the employ-
ment. Clearly there was a dismissal. This is admitted by Mr
Heitman.

The question of procedural fairness arises. In normal cir-
cumstances an employee should be given an opportunity to
explain his behaviour, but in this instance there was behaviour
of a gross nature. The treatment of Officer Halligan by the
applicant was oafish to say the least. Officer Halligan is enti-
tled to work without having to endure unwelcome advances of
a sexual nature. That is her right as it is for any woman in the
contemporary workplace. It is clear from her evidence that
Ms Halligan is not prudish about such matters. She was pre-
pared to accept reasonable interchanges with employees of
the opposite sex but the conduct of the applicant far exceeded
a reasonable band of behaviour. He caused her great upset and
stress and ultimately the damage he did to her was that be-
cause of continuing rumours about the events, she found it
was untenable to continue to work for the respondent and she
resigned. At the end of the day she has suffered just as great a
detriment as the applicant because she was forced to quit her
job. She has suffered this detriment when all she wanted to do
was go to work and be treated in a reasonable way by work-
mates.

Even though there may have been procedural unfairness in
the dismissal, that is only one factor to be considered in decid-
ing whether a dismissal is harsh, oppressive or unfair (Shire of
Esperance v. Mouritz (ibid)). The conduct of the applicant here
went to the root of the contract of employment. Given the
industry in which he was employed he was in fundamental
breach of his contract. The respondent was entitled to dismiss
him summarily. The lack of procedural fairness does not out-
weigh the factors which weigh in the balance against the
applicant and the application will be dismissed.

Appearances:Mr P Nevin, of Counsel, appeared on behalf
of the applicant.

Mr K Heitman, of Counsel, appeared on behalf of the re-
spondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Sean Michael Deering

and

Secureforce International Pty Ltd.

No. 1879 of 1997.

COMMISSIONER J F GREGOR.

29 May 1998.

Order.
Having heard Mr P Nevin on behalf of the applicant and Mr K
Heitman on behalf of the respondent the Commission pursu-
ant to the powers vested in it under the Industrial Relations
Act, 1979 hereby orders—

THAT the application be and is hereby dismissed.
(Sgd.) J.F. GREGOR,

[L.S.] Commissioner.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Alan Richard Dobbin

and

Chubb Security Australia Pty Ltd.

No. 2113 of 1997.

23 April 1998.

Reasons for Decision.
COMMISSIONER S A CAWLEY: This application is brought
pursuant to section 29(1)(b)(i) of the Industrial Relations Act,
1979 (“the Act”). By it Alan Richard Dobbin (“the applicant”)
says he has been unfairly dismissed by Chubb Security Aus-
tralia Pty Ltd (“the respondent”). He seeks a declaration of
unfair dismissal and orders that the respondent reinstate him
in the position of operations manager from which he says he
was dismissed and compensate him for the difference in sal-
ary between that position and the position he now holds for
the period between the alleged dismissal and reinstatement.
That difference is said to be a loss of $76.92 per week amount-
ing to $1,153.85 at the time of hearing.

The respondent denies there was any dismissal. It says the
applicant refused to work in accordance with his contract of
employment as an operations controller for the respondent. It
says that in the face of this repudiation by the applicant he was
offered a posting as a security guard which he took up. In the
alternative the respondent says that if there was a dismissal it
was not unfair and it opposes any order for reinstatement in
any event.

The first question then is whether or not there was in fact a
dismissal. If the answer to that is that there was not then there
can be no jurisdiction to deal with the claim.

The applicant gave evidence as did a supervisor, Mr Alan
Drury who holds the position of guards manager. Much of the
detail of the employment relationship between the applicant
and the respondent and the events leading up to the dispute is
uncontentious.

The respondent is in the business of providing protective
security services to private and public sector customers. As a
result of a takeover of another security business in 1996 the
respondent acquired premises in suburban Osborne Park. At
the time the applicant was employed in the position of opera-
tions controller. He had been in that position since May 1994
and continued on in it after the takeover. It is the applicant’s
evidence that the duties of an operations controller is largely
to roster guards on duty at various locations, making provi-
sion for rostered days off, sick leave, compassionate leave and
other paid leave in the course of this. He says other duties he
had carried out such as the purchasing and issuing of uniforms
and the control of patrol vehicles and weapons had been taken
over by other sections or personnel of the respondent some
time ago. Thus the main responsibility appears to be ensuring
that all relevant guard posts are filled adequately and/or ap-
propriately for any required time or period. According to Drury
there are approximately 100 guard posts in the metropolitan
area to be filled with some 800 guards in the State to be rostered.

At the relevant time for this dispute two operations control-
lers (the applicant and a Mr Kevin Green) and a senior
operations controller (a Mr Greg Brennan) had this responsi-
bility. The senior operations controller has day to day
supervisory duties in relation to the control room, with the
guards manager, Drury, having overall responsibility for con-
trol operations. He reports to the respondent’s state manger, a
Mr Glen Murray. Like the applicant Drury had been employed
by the security business which was taken over and continued
in the employ of the respondent. At the time of hearing he had
some 15 years of service. Drury was appointed guards man-
ager in 1996.

Detail on the employment conditions of the applicant is be-
fore the Commission. A document produced in evidence was
said to have been signed by the applicant at the time he com-
menced employment in 1994 [Exhibit 1]. It refers to a position
of security guard, a 40 hour week with an accumulation of
two hours per week for paid time off and industrial award
conditions. However the applicant says he was not employed

in the position of security guard at any stage and worked as an
operations controller from the outset. It appears this was on a
salary basis. There are annual salary reviews. Just over a year
after commencement the applicant was advised his gross sal-
ary had been increased to $32,200.00 gross per annum [Exhibit
2]. In 1997 the applicant’s salary went to $34,000.00 gross per
annum. Early in his employment the applicant was one of two
operations controllers. During this period he worked Mondays
through Fridays and was on call every second weekend. When
the number of persons in operations control was increased to
three, the applicant still worked Monday-Friday but was on
call every third weekend. In early 1997 Drury arranged with
the three persons in operations control to have slightly later
staggered start times from those which had applied. This led
to the applicant commencing at 7.30am and the others at dif-
ferent, later times. Under this arrangement the applicant’s
finishing time was 4.30pm. If he had any matters to finalise or
loose ends at that time he passed these on to the other control
operators to follow through to conclusion. The applicant says
that to October 1997 the prescribed work hours expected of
him were 45 hours per week. The respondent does not acknowl-
edge that 45 hours per week was worked by the applicant or
required by the respondent as a standard. It says that it was
open to operations controllers to take paid time off during
working hours. The applicant agrees that Drury’s attitude on
the taking of time off during the work day was quite flexible
and it was just a matter of arranging it with the senior opera-
tions controller, though it appears he did not avail himself of
this very often.

On or about 15 or 16 October 1997 Drury had a meeting
with the applicant, advised him of changes the respondent
wanted to institute in the control room operations and pro-
duced two documents to him with a request that he sign and
return these by 24 October 1997. One is a letter dated 8 Octo-
ber 1997 [Exhibit 3]. The other is described as standard
conditions of employment [Exhibit 4]. The letter opens with a
statement that the terms and conditions which follow are of-
fered to the applicant “in relation to your employment”.

The applicant’s evidence is that other than some references
to ownership of patents and inventions and confidentiality, the
contents of the documents is unremarkable so far as they de-
scribe the duties and responsibilities of an operations controller
being carried out by him at the time he received the docu-
ments. However the applicant says the documents amounted
to a significant change in the conditions of employment in
that, in lieu of the 45 hours per week he was working, the
respondent was effectively setting a requirement that he work
a minimum of 50 hours per week for the same salary. He says
that the letter presented, which includes the statement that “your
nominal hours are (50) per week, however you may be re-
quired to remain longer to complete your daily assigned tasks”
[Exhibit 1; page 2] in effect, meant an increase of five hours of
work per week.

It is Drury’s evidence that this interpretation is a misrepresen-
tation. He says that the change was not significant in that the
applicant was a salaried employee and the arrangement of hours
intended was contemplated within the applicant’s contract of
employment as it stood. According to Drury the documents pre-
sented to the applicant (and others of the same nature to the
other operations controllers) resulted from criticisms communi-
cated to him from the respondent’s national office about levels
of efficiency. He says that he informed the operations control-
lers in September 1997 of these and warned then that there might
be changes to the way things were done. The applicant acknowl-
edges this occurred. Drury says that in the process of considering
the situation he found that there were no formal duty statements
for operations controllers and decided to produce a document
which would reflect the existing responsibilities and conditions
of the positions. He also concluded that the existing hours ar-
rangement could no longer be maintained. The main reason for
this conclusion, he says, was that since personnel in the respond-
ent’s dispatch section had started commencing at 5.00pm, a
practice of this section taking up some operations control tasks
had developed. He saw this as inappropriate as the operations
controllers had the detailed knowledge of rosters and personnel
which should be applied.

Drury says that in considering the complaints and situation
he concluded that the emphasis for operations controllers should
be on completing assigned tasks specific to filling the guard
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posts for which they were individually responsible. The State
manager endorsed this approach. The letter dated 8 October
1997 [Exhibit 1] specified a nominal 50 hour week which,
Drury says, was subject to the work being completed. Thus if
an operations controller’s work in relation to filling his desig-
nated guard posts was completed, on a particular day then that
operations controller could leave notwithstanding any “nomi-
nal” hours. If the work was not completed for some reason,
that operations controller was expected to stay on until it was.
Drury says the flexible approach to paid time off during the
day was intended to continue for operations controllers. So far
as work load was concerned he had requested the senior op-
erations controller reallocate some of the roster responsibilities
away from the applicant to the other operations controller
(Green). Thus, he says, the applicant’s load effectively would
be less and the only change was that he would be required to
carry through in relation to the filling of all positions allocated
to him and the finishing time of 4.30pm would not have any
application. That is, no change in duties for the applicant was
envisaged, only the institution of a different way of carrying
out these duties by reference to task not time. Effectively the
arrangement whereby any carryover from the applicant’s area
of responsibility at 4.30pm was picked up by the other opera-
tions controllers was to cease and the applicant would be
expected to follow through with his responsibilities in relation
to his designated (but reduced) number of guard posts each
day without any ability to delegate.

It is Drury’s evidence that on or about 15 of 16 October
1997 he separately interviewed the two operations controllers
(including the applicant) and the senior operations controller
to explain all this to them. He says documents [Exhibit 3 and
4] or their equivalents were presented to each with the request
that they sign their respective copies and return by 24 October
1997 with implementation to be shortly after that. The appli-
cant’s evidence of this interview largely confirms Drury’s
version of what was discussed.

Drury says that the other operations controller and senior
operations controller signed the documents without demur. He
says that there was no problem in the change so far as they
were concerned because in effect they were already working
in that manner. The applicant, however, demurred. This was
made known to Drury by the applicant on 24 October 1997
when he informed Drury that he had not signed the documents
because he believed the operations controllers were being
“railroaded” to work an extra 10 hours per fortnight for no
extra pay. Drury asked for and got the documents back and
told the applicant he would see him later.

The applicant subsequently asked Drury if he could see the
State manager. This was arranged. That meeting occurred the
following day. It is Drury’s evidence that after it the applicant
told Drury that he didn’t agree with the change but would sign
the documents. However Drury declined to produce the docu-
ments again to the applicant for signing. According to Drury
the documents represented an acceptance of the change in ap-
proach in the context of the existing contract of employment
and unless the applicant agreed with it there was no point his
signing documents. Drury told the applicant then that he may
have to take up a guard post in lieu of the operations controller
position. Subsequently Drury arranged a meeting with the ap-
plicant at about 3.00pm that day. The senior operations
controller (Brennan) also attended. The applicant says Drury
criticised his attitude at this meeting and said he hadn’t shown
any change. The applicant again asked to sign the document.
Drury again refused that offer. Later that day the applicant
saw the State manager again and discussed the matter with
him. The applicant says the State manager told him that he
should convince Drury that he wanted to do the job. The ap-
plicant did not see Drury again that day but advised him he
would see him on the following Monday 27 October 1997.
Early that Monday morning the applicant spoke to Drury and
asked him in effect what the situation was. Drury told him
there was no change and asked if he had chosen a guard post.
Later that day the applicant went on sick leave up to and in-
cluding 31 October 1997. A medical certificate for this time
off was forwarded to the respondent. On 30 October 1997 Drury
rang the applicant and advised him he had received the appli-
cant’s medical certificate. Again the applicant asked if he could
sign the documents. Again Drury demurred, and asked the
applicant what guard post he had selected.

When the applicant returned to work on 3 November 1997
he nominated a guard post at the “A” residence, training was
arranged and he took up this position. It involves 12 hour shifts
commencing at 6.00pm. The applicant, who Drury says had
the choice of any guard post, declined a suggested posting to
the Reserve Bank premises because, while it would result in a
higher income, it involved rostered shift work with varying
start times. The guard post at the “A” residence, with penal-
ties, is expected to result in an annual income of approximately
$30,000.00 gross compared with the $34,000.00 gross per
annum the applicant was receiving as an operations controller.

The applicant says he only took up the security guard posi-
tion after the respondent dismissed him from the post of
operations controller. The respondent says that the position of
security guard was offered to the applicant only after he re-
fused to accept a change in work practices under the terms of
the original contract as an operations controller and maintained
his disagreement with the validity of that change despite his
subsequent willingness to sign the respondent’s documents.

Mr Crossley, appearing for the applicant, referred to a number
of decisions of the commission, including a 1983 decision of
the Full Bench [Douglas Henry Ratcliffe v P.C. Kerr and As-
sociates, No. 321 of 199\83, (1983) 63 WAIG 1819] and a
judgement of the Full Court of the Industrial Court of Aus-
tralia [Brackenridge v Toyota Motors Corporation Australia
Ltd (1996) 142 ALR 99].

The facts in this case differ somewhat from those in the cases
cited. In both the Full Bench decision and Industrial Court of
Australia judgement a central issue was whether a demotion
amounted to a termination of one contract of employment and
the establishment of another and matters of law and construc-
tion in relation to this. The primary contention of the applicant
here is that by the changes it planned to introduce the respond-
ent, in effect, gave notice of a termination of its existing contract
with the applicant and the offer of a new contract as opera-
tions controller. The coming about of the security guard post
for the applicant was a secondary development out of the dis-
pute over the respondent’s intentions and respective
interpretations of what these meant for the existing contract.
As has already been noted, the applicant offered on a number
of occasions to sign the documents which had been produced
to him by Drury. However the case put for the applicant was
based on the change intended amounting to a termination of
the existing contract, which termination was unfair. As such
the subsequent offers to sign, and the rejection of these do not
directly go to the question of whether, as the applicant says,
the change intended amounted to notice of termination.

It is a question of fact as to whether a change amounts to a
termination of a contract of employment or a variation to it.
The principal test is the degree of significance of the change.
In this case the evidence is that no change in the duties of the
position of operations controller was intended; that it was in-
tended to reduce the applicant’s volume of duties by reference
to specific rostering responsibilities; and that in addition to
this change it was intended that the arrangement whereby the
applicant passed over any remaining tasks or queries to the
other personnel in the control room at his usual departure time
would cease and his responsibility for ensuring coverage of
the rosters designated to him was to continue to completion.
The applicant’s contention that the reference to 50 hours in
Exhibit 3 should be construed as a minimum of 50 hours per
week was to be required seems to be based on the fact of his
then start and finish times. He says that he regularly worked a
45 hour week as a result. But, as noted, there is evidence that
paid time off during those work hours was available. In my
view it appears that the time of start and finish for the appli-
cant amounted to a spread of hours rather than to required
minimum hours of work per week.

The applicant did not like the change but that of itself does
not mean it was so profound as to mean the termination of the
existing contract. There appeared to be some inference from
the production of Exhibit 1 that there was some maximum
ordinary hours restriction on the contract of employment be-
tween the respondent and the applicant. But that document
refers to a position of security officer covered by an award
and it is the applicant’s own evidence that he was employed as
an operations controller from the outset. In the absence of any
application of it in fact, Exhibit 1 does not assist the
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applicant’s case. There is evidence of a salary. There is evi-
dence of changes in duties (less) during the employment and
different start and finish times being arranged. It appears these
changes were not seen as remarkable by the parties to the con-
tract. There is evidence that while the applicant did not wish
to accept the change to do away with the 4.30pm finish for
him, the other personnel in the control room did not object to
the changes intended and in fact they meant little to their ex-
isting work practices so far as hours were concerned.

Having regard for all this I have concluded that the change
proposed by the respondent was not so significant as to con-
stitute notice of termination of the existing contract and the
offering of a new one with significantly different duties and/
or conditions.

The claim therefore must fail. An order reflecting that con-
clusion will now issue.

Appearances:  Mr T Crossley appeared on behalf of the ap-
plicant.

Mr C Keys appeared on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Alan Richard Dobbin

and

Chubb Security Australia Pty Ltd.

No. 2113 of 1997.

23 April 1998.

Order.
HAVING heard Mr T Crossley on behalf of the applicant and
Mr C Keys on behalf of the respondent now therefore, I the
undersigned, pursuant to the powers conferred under the In-
dustrial Relations Act, 1979 do hereby order —

THAT this application be dismissed for want of juris-
diction.

(Sgd.) S.A. CAWLEY,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Mark Robert Fernihough

and

Bluestream Holdings Pty Ltd Trustee for Zappacosta Family
Trust Trading As Bluestream Landscaping.

No. 1904 of 1997.

COMMISSIONER J F GREGOR.

13 May 1998.

Reasons for Decision.
On the 17 October 1997, Mark Robert Fernihough (the ap-

plicant) applied to the Commission for an order pursuant to
section 29(1)(b)(i) of the Industrial Relations Act, 1979 (the
Act) on the grounds that his dismissal from the employment
of Bluestream Landscaping (the respondent) had been harsh,
oppressive or unfair and at the end of the contract of employ-
ment he was entitled to outstanding benefits due to him under
a contract of employment which was not the subject of an
order or an award of the Commission.

The applicant told the Commission that he entered into an
employment relationship with the respondent. The terms of
the contract were that he was to be paid $1,000 per week based
on a rate of $25 an hour working 40 hours in each week. In his
evidence he said he was employed under a fairly vague ar-
rangement but he understood that the respondent wanted to
expand out of brick paving into landscaping and he was

employed to expand the business into landscaping. He was to
be a landscape project manager which involved design, cost-
ing and liaising with clients. The retail and wholesale nursery
which the business ran was also to come under his jurisdic-
tion. This type of employment suited his training because he
was a qualified horticulturist, arboculturist and turf manager.
He also held an Associate Diploma in Accounting and Busi-
ness Administration. Over his working life he had experienced
working in the nursery, he had worked as a landscape contrac-
tor, technical officer, landscape architect and had lectured in
landscape and building construction. In addition to the arrange-
ment which the applicant says he made with the respondent as
an employee, he was asked to provide office equipment and
brick placing equipment on a hire basis. He did so in respect
of the brick placing equipment but not insofar as the office
equipment was concerned. In due course he had sent accounts
to the respondent for the hire.

The applicant said that he commenced duty on the 22 Au-
gust 1997. He worked until the 30 September 1997 when he
was dismissed. This covered a period of about 5 weeks. He
claims that he was unfairly dismissed in the following cir-
cumstances. He received a phone call at home from Frank
Zappacosta who he knew to be the manager of the respondent
to tell him he was to present for a meeting. He duly did go to
a meeting. Nothing had been said by Mr Zappacosta which
would have led the applicant to believe that he was to be dis-
missed. The applicant said that at the meeting he was told by
Mr Zappacosta that the respondent had decided not to go into
the landscaping business and that he was sacked. He enquiried
about monies that he said were owing to him and he alleged
that Mr Zappacosta acknowledged that wages were owed. The
applicant says that at that point in time he had worked 208
hours yet he had only been paid $550. Evidence was given by
the applicant that he kept a record of the hours he worked. He
said that as he understood the agreement he was trying to keep
to an average of 40 hours per week but in the initial stages of
the job, because of cash flow problems, the company would
pay him as if he worked 20 hours per week.

In support of his contentions the applicant produced a letter
(Exhibit H1) under the letterhead of Bluestream Holdings Pty
Ltd Trustee Zappacosta Family Trust Trading As Bluestream
Landscaping. The letter, formal parts omitted, is as follows—

“To whom it may concern
This letter is to confirm the details of employment of Mr
M.R. Fernihough for his purposes of seeking a loan.
Robert Fernihough has been engaged as a permanent,
full time employee from 22 August 1997 at a rate of pay
of $1000.00 gross per week based on a 40 hour week.
Please do not hesitate to contact Margaret Hewitt at this
office, should further information or details be required.
Yours faithfully
Frank Karemaker
Managing Director”

It was the applicant’s evidence that the letter signed by the
respondent’s Managing Director, Frank Karemaker, was given
to him a week and a half into his employment to assist in an
application to a bank for an extension of the mortgage. There
was no other written contract of employment. The applicant
said that he struggled through his engagement to perform be-
cause of a lack of facilities or support provided to him. He was
eventually paid $550 against wages of $4,650 owed to him
and which he claimed as a contractual benefit. He believed
too that he should have been given notice and that he had an
implied contractual entitlement to receive notice. As to his
dismissal he did not seek reinstatement, he sought payment
equivalent to six months as compensation. He admitted that
was excessive but it was a matter he left with the Commission
to decide. He also advised the Commission that during the
first few weeks of his employment it was convenient to him to
work some shorter hours because he was doing renovations
for his parents.

The applicant was subject to cross examination by Mr Eastoe,
of Counsel, who appeared for the respondent. I do not need to
recite the cross examination other than to observe that the ap-
plicant gave evidence on a number of occasions which was at
variance to the evidence given in his examination in chief. I
will discuss those differences in my analysis.
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Through its manager, Frank Zappacosta, the respondent told
the Commission that it had placed an advertisement in the press
for a landscaper. The applicant responded. He indicated that
he had skills and qualifications above and beyond those of a
normal landscaper. He said that he had worked with landscape
architects, was well-versed in design, that he had a degree in
business management and he was doing an accounting diploma.
To the respondents mind this made him over qualified for a
position of landscape manager and the additional skills, par-
ticularly those relating to financial management, were not
required by the applicant. Early in the discussions with the
applicant, Mr Zappacosta raised with him the financial ability
of the respondent to pay for a landscape manager. The appli-
cant was told that at that time the respondent could not afford
to pay for 40 hours per week but that he would start at a lesser
amount and gradually build to 40 hours. In the whole of the
time the applicant was employed, Mr Zappacosta said that the
respondent never told the applicant that it was now ready to
treat him as a full time employee. That is, the agreement was
for 20 hours per week for the first 4 weeks. He was never told
that he could go onto 40 hours per week. This was because the
respondent was simply not financially able to pay for 40 hours.
The dollar value of the business generated by the applicant did
not cover his wages at all.

Mr Zappacosta said up to the time close to when the termi-
nation occurred the respondent had seen very little of the
applicant. A number of attempts were made to contact him.
When that occurred on most occasions the applicant would
ring back on the next day. Mr Zappacosta remembered that
the company directors had a discussion and decided they could
not sustain the expenditure which was being made to support
the continued employment of the applicant. It was decided
that these issues should be raised with him. A meeting was
arranged. The applicant was told that the company was strug-
gling, it could not afford to pay the money it was and not see
any results from it. According to Mr Zappacosta it was an
informal meeting what he described as a “light discussion” on
the matter. He said the applicant’s response was words to the
effect, ‘it’s a pity, I understand’. In Mr Zappacosta’s mind no
one from the company had said that the applicant was sacked
or dismissed. As far as he was concerned it was mutual termi-
nation.

Out of the 208 hours the applicant said he worked he would
have spent no more than a quarter of the time at the office. The
respondent had no way at all to gauge if he had really worked
the hours he claimed. It was Mr Zappacosta’s view that the
applicant had decided to go into areas of the respondent’s op-
erations which it had no wish for him to cover. An example
was the nursery. In numerous discussions he was told not to
be concerned about nursery activities and to concentrate on
landscaping. This did not seem to affect the applicant who
continued to do what he felt appropriate. It was Mr
Zappacosta’s view that the amount of time that the applicant
worked was 4 weeks not 5 weeks as suggested by the appli-
cant. The type of work that he provided was preliminary, he
never produced plans, although he made rough sketches of
various jobs. Finally in his evidence Mr Zappacosta admitted
that the respondent was prepared to pay the applicant 20 hours
a week for 4 weeks at $25 per hour.

The test for determining whether a dismissal is unfair or not
is now well settled. The question is whether the respondent
has acted harshly, unfairly or oppressively in its dismissal of
the applicant. It is for the applicant to establish that the dis-
missal was in all these circumstances unfair. The test for
ascertaining whether a dismissal is harsh, oppressive or unfair
is that outlined by the Industrial Appeal Court in Undercliff
Nursing Home v. Federated Miscellaneous Workers Union of
Australia (1985) 65 WAIG 385. The question to be answered
is whether the right of the employer to terminate the employ-
ment has been exercised so harshly or oppressively or unfairly
against the applicant as to amount to an abuse of the right. A
dismissal for a valid reason within the meaning of the Act may
still be unfair if, for example, it is effected in a manner which
is unfair but if the employment has been terminated in a man-
ner which is procedurally irregular that will not of itself
necessarily mean the dismissal is unfair (see Shire of Esperance
v. Mouritz (1991) 71 WAIG 891 and also Byrne v. Australian
Airlines (1995) 65 IR 32). In Shire of Esperance v. Mouritz,
Kennedy J also observed that whether an employer in

bringing about a dismissal adopted procedures which were
unfair to the employee, is but an element in determining
whether the dismissal was harsh or unjust.

Relevant here too are the rules laid down in Reginald Simons
v. Business Computers International Pty Ltd 1985 (65 WAIG
2039) where the Acting President Edwards set out the task of
the Commission in matters such as this. The ratio is that the
Commission is to discover the terms of the contract and to
give effect to it’s terms, as long as the contract is not the sub-
ject of an order or award of this Commission. This is a judicial
act and the Commission is entitled to bring to its deliberation
the understanding that these contracts are sometimes made
between people who have not a sophisticated knowledge of
the law. They may or may not express the contract in elegant
terms or otherwise secure the contract in a way that a lawyer
might. That is a reality the Commission is to bear in mind and
I have done so in considering this case.

The Commission has heard one witness on behalf of each of
the parties. The applicant appeared for himself. As I have
mentioned earlier he gave somewhat a different view of his
evidence in cross examination to the evidence he gave in ex-
amination in chief. One important difference is the way he
treated information regarding Exhibit H1 which is a letter
signed by Frank Karemaker which purports to set out the con-
tract of employment. The applicant would have the
Commission believe from what he said in his examination in
chief that his claims were having a contract of 40 hours a week
at $25 per hour is confirmed in that document. Under cross
examination he conceded that the letter was drafted by him-
self as a support for an application to a bank for a mortgage
extension. He also said that he was taking out the mortgage in
case his job did not last. None of this information he gave in
his evidence in chief and it throws a completely different light
on the document. He was also unclear as to how he had as-
sessed the hours of work that he claimed to worked. On the
otherhand the Commission heard from Frank Zappacosta. His
evidence was consistent both in examination in chief and cross
examination. I have no reason to believe he did not relate to
the Commission the facts as the respondent saw the matter. I
have no confidence that the applicant treated the evidence he
gave the Commission in the same way. It is obvious that his
approach to the use of Exhibit H1 was self serving and I be-
lieve that some of the other information he gave was of a similar
nature. Therefore where the evidence of the applicant differs
from that of the respondent I favour that of the respondent.

There are a number of claims to be decided here. There is
the question of contractual benefits with which I deal first.
The applicant claims that he is entitled to payment for 40 hours
per week for each of the weeks that he has been employed. He
says that there was provision in the verbal contract he made
with Mr Zappacosta which would have allowed the respond-
ent not to pay him for all of the hours that he worked in excess
of 20 hours in the first few weeks of his employment, on the
basis that he would later receive reimbursement for those ad-
ditional hours. In my view on a fair analysis of the contractual
relationship entered into between the parties and accepting Mr
Zappacosta’s evidence as more creditable than that of the ap-
plicant I find that the form of the contract was as claimed by
Mr Zappacosta, that is the respondent was having cash flow
problems, it was looking to expand into the landscape area, it
needed someone who was capable of doing that work. It did
not need a person who was capable of reorganising the busi-
ness in a financial sense or who was skilled to run the nursery.
It simply wanted a person with landscape design experience.
It is clear that the applicant was to work 20 hours per week for
the first 4 weeks and this would build up depending on the
work coming in. It was not as the applicant assumed, it to be,
built up at his behest when he thought it was appropriate. If he
did work additional hours in the first 4 weeks that was at his
own volition. It was contrary to the contract he entered into
with Mr Zappacosta on behalf of the respondent. The Exhibit
H1 is not a document which supports the contention that there
was a contract for 40 hours per week at $25 per week at all. It
was drafted by the applicant and signed by Frank Karemaker
probably without the knowledge of Mr Zappacosta, or if it
was with his knowledge, he knew fully that the document was
designed merely as a support for a mortgage application. It
did not reflect the true contractual relationship. The parties
ethical stance in asking for and providing such a document for
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use by a bank is not a matter for me, but I would suggest that
any fair minded honest person would have had extreme doubts
about the efficacy of the action. Be that as it may I find the
contract was for a period of 20 hours per week at $25 per hour.
The respondent never agreed to increase it. The applicant was
employed for 4 weeks. He is therefore entitled to be paid un-
der the terms of that contract the sum of $2,000. He has been
paid $550 and an Order will issue from the Commission that
he be paid the sum of $1,450 as a contractual benefit.

Concerning the unfair dismissal I deal first with the circum-
stances of the termination. From the evidence it is clear that
the applicant knew from the first day he started work with the
respondent that it had cash flow problems. Those cash flow
problems had not improved during the life of the relationship
between the parties. The applicant obviously knew this be-
cause he had not been paid the full amount to which he was
entitled. There could be no stronger signal to the applicant
that the respondent was in difficulty. I find that it came as no
surprise to him that Mr Zappacosta called him in to discuss
the continuation of the relationship. Mr Zappacosta told him
that the respondent’s position had not improved. There was
still cash flow problems and I find that the applicant accepted
that position and it was a mutual termination. That being the
case there can be no unfairness because there was no dismissal.

Insofar as whether the applicant was entitled to notice I would
think it reasonable in view of the type and duration of employ-
ment it can be implied into the contract that he was entitled to
a weeks notice. He did not receive the weeks notice. He should
have and in the circumstances I will grant as a contractual
benefit the right to payment of one week at 20 hours at $25 per
hour. This is an amount of $500. In all I will award the appli-
cant in this matter $1,450 for wages unpaid and $500 in lieu of
a weeks pay.

An Order will issue which will dismiss the claim of the ap-
plicant that he was unfairly dismissed but will require the
respondent to pay him the total amount of $1,950 as a contrac-
tual benefit due to the applicant that was not paid at the
completion of the contract of employment. Minutes of Pro-
posed Order will now issue.

Appearances:Mr M Fernihough appeared on his own be-
half.

Mr J Eastoe, of Counsel, appeared on behalf of the respond-
ent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Mark Robert Fernihough

and

Bluestream Holdings Pty Ltd Trustee For Zappacosta
Family Trust Trading As Bluestream Landscaping

No. 1904 of 1997.

COMMISSIONER J.F. GREGOR.

19 May 1998.

Order.
Having heard the applicant on his own behalf and Mr J Eastoe
on behalf of the respondent the Commission pursuant to the
powers vested in it under the Industrial Relations Act, 1979
hereby orders—

1. THAT the respondent pay to the applicant the amount
of $1,950 within 14 days of the date of this Order.

2. THAT the application for unfair dismissal be and is
hereby dismissed.

(Sgd.) J.F. GREGOR,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Sheldon Paul Hodder

and

Marshal Hedlam.

No. 2047 of 1997.

22 May 1998.

Reasons for Decision.
COMMISSIONER S A CAWLEY: This application was filed
on 6 November 1997 but was not served on the respondent
until more than five months later, and then only after a letter
from the Commission dated 23 March 1998 to the effect that
the claim would be dismissed unless the applicant satisfied it
that good reasons existed for this failure. Subsequent to the
letter of 23 March 1998 the applicant informed the Commis-
sion in writing that the reason for the lack of service was due
to his working away from home.

However, given the requirement under the Western Austral-
ian Industrial Relations Commission Regulations 1985 as
amended that service of a claim be effected “forthwith” and
the fact that the stamped copy of a Form 1 application re-
turned to the applicant for service contains an instruction to
that effect and the fact that the conditions for service are not
onerous and can be discharged through prepaid post, the rea-
son advanced for such a lengthy delay is clearly inadequate.

The applicant has been given notice of this conclusion and
an opportunity to be heard on that was afforded him. He has
not taken up that opportunity.

Having regard for the facts as to service, the inadequacy of
the reasons given for delay, and the disadvantage to the re-
spondent inherent in such delay, the only reasonable course
for the Commission is to finalise this matter by way of an
order for dismissal. The order will now issue.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Sheldon Paul Hodder

and

Marshal Hedlam.

No. 2047 of 1997.

22 May 1998.

Order.
NOW THEREFORE, I the undersigned, pursuant to the pow-
ers conferred under the Industrial Relations Act, 1979 and
specifically section 27(1)(a)(iv) do hereby order —

THAT this application shall be and is hereby dismissed.
(Sgd.) S.A. CAWLEY,

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Geoffrey Allan Hopkins

and

Wingstar Holdings Pty Ltd.

No. 2375 of 1997.
7 April 1998.

Reasons for Decision.
COMMISSIONER S A CAWLEY: Geoffrey Alan Hopkins
(“the applicant”) claims he has been unfairly dismissed by
Wingstar Holdings Pty Ltd (“the respondent”) and that he has
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been denied contractual entitlements due under the contract of
employment. The applicant seeks compensation amounting to
six (6) months’ salary in the claim of unfair dismissal and a
total of $2,998.76 in contractual benefits. This sum is made up
of a claim for an annual leave entitlement of $1,183.43 and a
claim for wages of $1815.33.

The matter was listed for a conciliation conference to com-
mence at 10.30am on 25 February 1998. The applicant attended
at that time but there was no appearance by or on behalf of the
respondent at that time or subsequently. As a result the confer-
ence did not proceed. The applicant subsequently requested
the claim be listed for hearing and, the Commission having
concluded that conciliation likely would be unavailing, the
matter was referred for hearing and determination.

At the hearing the applicant represented himself. The re-
spondent was represented by Mr FP Johnson who identified
himself as the principal of the respondent company.

At the outset of the hearing Mr Johnson acknowledged that
the applicant was due the sum of $2998.76 net. He also ac-
knowledged that superannuation contributions on behalf of the
applicant were due under federal legislation obligations. The
applicant agrees that he relies on this legislation for the claim
and accepts that it is not a matter for enforcement here.

The applicant confirmed he no longer wished to proceed on
the claim of unfair dismissal and the parties agreed that a con-
sent order should issue in relation to both claims.

The terms of the order are agreed and no speaking to the
minutes was required.

The order will now issue.
Appearances:  Mr G A Hopkins appeared on his own behalf.
Mr F P Johnson appeared on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Geoffrey Allan Hopkins

and

Wingstar Holdings Pty Ltd.

No. 2375 of 1997.

7 April 1998.

Order.
HAVING heard the applicant on his own behalf and Mr FP
Johnson on behalf of the respondent, now therefore, I the un-
dersigned, pursuant to the powers conferred under the Industrial
Relations Act, 1979 do hereby order —

1. THAT the claim of unfair dismissal shall be and is
hereby discontinued.

2. THAT the respondent shall pay the sum of $2,998.76
net to the applicant within three months of the 2nd
day of April 1998.

(Sgd.) S.A. CAWLEY,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Jennifer A. Jones

and

Naturel Skin Care Pty Limited (now operating as Superior
Skin Care Pty Limited).

No. 1052 of 1995.

CHIEF COMMISSIONER W.S. COLEMAN.

15 April 1998.

Reasons for Decision.
CHIEF COMMISSIONER: The Applicant, a sales executive
in the cosmetics industry alleges unfair dismissal from em-
ployment with the Respondent Company. She claims that stress
caused by the termination and an irretrievable breakdown in
the relationship are evidence of the impracticability of re-em-
ployment or reinstatement. Therefore, compensation is claimed.

When the Applicant’s employment commenced in January
1994, she brought considerable experience in the cosmetics in-
dustry with her. She was highly recommended to the
Respondent’s Managing Director. Membership of professional
and industry bodies insured that the Company’s products were
given exposure throughout the industry. Her employment was
on a part-time basis; three days a week. The Applicant had indi-
cated to her employer her commitment to respond to customer
demands at other times. She purchased a mobile phone which
she operated at her own expense to ensure this availability.

The Applicant initiated a programme for business training for
beauty salon owners and developed a system to analyse sales
trends and product performance. Generally new accounts and
servicing existing customers together with promoting the Re-
spondent’s products were the Marketing Manager’s
responsibility.

In January, 1995 the Applicant’s position was retitled to State
Manager. This was not a promotion and it is not clear whether
the reason for the change was explained to her. However, the
new position more properly reflected her strength in sales rather
the expertise expected of her by the Managing Director in
marketing.

Although the Respondent Company imports and markets skin
care products on a national basis, it maintains a small office in
Perth. At the time of the termination of her employment, the
Company’s personnel comprise Mr Hohmann, Managing Di-
rector, Mrs Clifford, Business Manager (and second in charge),
the Applicant, Mrs McKissock, Training Manager and a Re-
ceptionist/Secretary. The Managing Director saw a team
approach as important in maintaining the Company’s success.

On 9 June 1995 the Managing Director received advice that
the Applicant had been saying that a competitor’s products
were going to be marketed in a beauty salon located within a
major retail store. This had prompted discussion within the
industry and by the Applicant on the likelihood that the com-
petitor’s products would ultimately be available over the
counter in the Department store. Such a move has implication
for the beauty salon sector of the industry where product use
and loyalty is promoted on the basis of exclusivity.

Thalgo, the competing cosmetic company involved contacted
the Respondent’s Managing Director advising that the Appli-
cant should “get her facts right before talking about other
products” (See Exhibit N1). According to the Respondent com-
ment on competitors’ products or business was contrary to
policy. That policy was said to have been pointed out to the
Applicant when she commenced employment and had been
reiterated to her since. The Managing Director claims that the
complaint against the Applicant prompted a warning to her
that “she would have to go” if it continued. He also claims that
on that occasion he raised with the Applicant problems about
friction within the office.

Subsequent to that complaint, on 1 August, 1995 the Man-
aging Director received a fax from Thalgo expressing disquiet
over the Applicant’s ethics. It appears she had indicated to the
operators of a salon that “Thalgo was in receivership in France”.
Thalgo warned the Managing Director that a repetition of this
or a failure to give written assurances would result in legal
action (See Exhibit N2).
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It is the Managing Director’s evidence that on receipt of this
communication from Thalgo he again confronted the Appli-
cant with this breach of Company policy. Again the opportunity
was said to have been taken to address the Applicant on a
range of issues concerning her performance and relationship
with other staff. Her failure to fill out time sheets, code sheets
and salon sheets was drawn to her attention. She was spoken
to about tension within the office. The Applicant had volun-
teered to apologise to Thalgo. This was rejected by the
Managing Director. Upon receipt of legal advice a response
was sent to Thalgo and copy provided to the Applicant (See
Exhibit T2).

On 16 August, the Applicant and the Training Manager had
a verbal altercation. It started in the office when the Applicant
became involved in preparing invitations to the launch of a
new product. The Training Manager saw this as interference
and walked out. The argument between the two women con-
tinued for about thirty minutes in the car park.

Next day the Applicant was summoned to a meeting with
the Managing Director. He advised her that he “had to let her
go”. He proposed a letter of resignation so that the Applicant
could “save face”. It would make it easier for her to secure
other employment in the industry. However, because that let-
ter included an undertaking for the Applicant not to attend
clinics/beauty salons under the Decleor banner (the Compa-
ny’s product) she refused. It is common ground that the
discussion in which the termination of employment was ef-
fected went for approximately one hour.

The Managing Director states that he went back over the
Thalgo incident and the damage to his reputation and that of
his Company. He referred to the Applicant’s lack of co-opera-
tion on filling in time sheets and difficulties in the office arising
from her relationship with the Training Manager. The parting
had been relatively amicable. The Managing Director under-
stood that the Applicant would be back to him on the letter of
resignation. This did not occur. Employment was terminated
on 17 August with payment of two weeks’ wages in lieu of
notice.

The “further and better particulars” submitted on behalf of
the Respondent state—

“On 17 August, 1995 after meeting with the Compa-
ny’s senior management staff the decision was made to
terminate the applicant’s employment for what was con-
sidered serious misconduct. Her conduct was deemed not
only to unprofessional but in fact illegal and exposed the
Company to the prospects of serious litigation.”

In the course of proceedings, a considerable amount of evi-
dence was presented on the Applicant’s relationship and rapport
with other members of staff over the period of her employ-
ment. The filling-in of wage sheets and the particular difficulties
experienced by the Training Manager through the Applicant’s
interference or indifference to her status within the Company
were canvassed. There was no indication that these matters
were to be pursued as justification for termination until the
claim proceeded.

Notwithstanding that these matters should be considered
within the scope of all of the circumstances of the dismissal,
the crucial issues surround the Applicant’s behaviour in the
Thalgo incidents. It is her evidence that the complaint about
the prospects of that Company’s products being available “on
the floor” in the Department store was taken up with her by
the Managing Director in an off-handed way in the warehouse
and not in his office. He says he was very angry. She says he
raised it in a casual manner and merely advised her to be care-
ful about what she was saying. He says she was warned that
her employment was in jeopardy and that the Company’s policy
was emphasised. The Applicant claims that was not the case. I
am satisfied that discussions within the industry about prod-
uct changes and the likelihood of certain lines moving to
department stores are topical issues that prompt general inter-
est and speculation.

As to the second matter on 1 August. It is common ground
that on that occasion the Managing Director was stern or even
extremely upset. However, it is clear from the evidence that
the Managing Director issued a warning. In fact said that this
was absolutely the last time he would put up with it. His recall
was that he used the words that he would “let her go if this
occurred again”. It is noted that the rumour emanated from his

lips. I do not accept that it was qualified by the requirement to
respect confidentiality.

The Managing Director required harmony in the team. That
was not being realised with the Applicant’s performance. She
recognised the problem but was unable to redress the situa-
tion. Maybe not all of the blame lay with her. However, I believe
that the prospects for on-going employment were limited. She
was just not suited to work in a small office. She had confided
as much to the Business Manager. Be that as it may, this was
not the reason for her dismissal. The Applicant had been given
a final warning on 1 August. That was accepted. Specifically
her continued employment was dependent upon refraining from
exposing the Company to action arising from comments criti-
cisms or gossip about competitors’ products or those
Companies and generally by adhering to Company policy on
an ethical approach to sales and in promoting the Company.
While I accept that at that time the Company policy was made
clear to the Applicant, I do not accept the Managing Direc-
tor’s claim that on numerous occasions he had outlined the
Company’s policy to her. I accept the Applicant’s account of
the discussion between them when the first Thalgo incident
occurred in June. I consider that any explanation on Company
policy proffered by the Managing Director prior to receipt of
the threat of legal action from Thalgo in August was so ob-
scure that it was lost in the detail of the Respondent’s sales
and product philosophy.

So what transpired between 1 August to 17 August? It would
seem that the only incident was the argument between the
Applicant and the Training Manager which, on the latter’s
evidence, did not seem to be of very great moment. It seems
that the Applicant was more upset than the Training Manager.

Nothing has been presented which shows an incident or
course of behaviour had precipitated the action explicit in the
warning the Managing Director had given to the Applicant on
1 August. Indeed, although the Managing Director consulted
with the Business Manager and the Training Manager on 17
August, his evidence is that he knew little about the incident
between the Applicant and the Training Manager. Furthermore,
it was the Training Manager’s evidence that the underlying
cause of tension between her and the Applicant had been re-
solved about one month before when it was accepted by the
Applicant that the Training Manager no longer reported to her
and that she no longer travelled with the Applicant on visits to
customers.

In all the circumstances and given the terms of the final
warning conveyed to her on 1 August and the nature of the
only incident cited between then and 16 August, I consider
that the dismissal effected on 17 August was harsh or oppres-
sive.

I accept the impracticability of re-employment or reinstate-
ment.

As I have already indicated I believe that given the require-
ment for team harmony, the Applicant’s prospects for long
term employment were limited. The potential for on-going
employment must be taken into account when the Applicant’s
loss is ascertained. The evidence of a deteriorating relation-
ship is clear. The incident on 16 August indicates that generally
things were not improving.

For reasons cited, I do not believe that her employment would
have continued much longer. In the circumstances, I think a
fair measure of compensation is $2,040.00. This amount
equates to approximately six weeks’ pay and in my assess-
ment covers loss and injury given the length of the Applicant’s
service, the assessment of the limited possibility for the on-
going employment relationship and the Respondent’s need for
team harmony. Minutes of an Order giving effect to this now
issue.

Appearances: Mr K. Trainer appeared on behalf of the Ap-
plicant.

Mr R.J. Nash appeared on behalf of the Respondent.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Jennifer A. Jones

and

Naturel Skin Care Pty Limited (now operating

as Superior Skin Care Pty Limited).

No. 1052 of 1995.

CHIEF COMMISSIONER W.S. COLEMAN.

22 April 1998.

Order.
HAVING heard Mr K. Trainer on behalf of the Applicant and
Mr R.J. Nash on behalf of the Respondent now therefore, I the
undersigned, pursuant to the powers conferred under the In-
dustrial Relations Act, 1979 do hereby declare and order —

1. THAT the dismissal of Jennifer A. Jones on 17 Au-
gust, 1995 was unfair, harsh and oppresive.

2. THAT the Respondent, Naturel Skin Care Pty Lim-
ited (now operating as Superior Skin Care Pty
Limited) pay the sum of $2,040.00 as compensation
to the Applicant within 28 days of this Order.

(Sgd.) W.S. COLEMAN,
[L.S.] Chief Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Nelis Beau Pickersgill

and

Charlie Carters Pty Ltd.

No. 1276 of 1997.

COMMISSIONER J F GREGOR.

19 May 1998.

Reasons for Decision.
(Extempore)

This application was filed on the 14 July 1997. Its nature is
disclosed from the supporting documents. The application seeks
the invocation of the powers of the Commission that are con-
tained in s.29(1)(b)(ii) of the Industrial Relations Act, 1979
(the Act) as they relate to contractual benefits. The relief sought
and grounds are—

“An order for payment of a non-paid contractual benefit
being adequate redundancy package. The redundancy
package was manifestly inadequate, unfair, unjust and
unreasonable.”

(Particulars of Claim)
In the supporting documents to the particulars of claim, some

background to the work history of Nelis Beau Pickersgill (the
applicant) is set out. He was employed by Charlie Carters Pty
Ltd, commencing in 1965 and ending in 1997. At the time his
contract of employment came to an end, he was being paid
$60,000 per annum. According to the evidence, he was in re-
ceipt other benefits as well.

The particulars of claim in paragraph 12 contains relevant
information. It says—

“The applicant was made redundant after 32 years serv-
ice. He was paid only $30,000 redundancy pay and notice
period. the applicant believes the notice period was not
adequate, neither [was] the redundancy payment.”

(Emphasis added)
There is an emphasis on the inadequacy of the payments. In

paragraph 13, in response to the question, “What then, if any-
thing, are you claiming?” the answer is “Larger redundancy
and notice period payout” and, importantly the quantum “is
yet not determined.” At the time the application was filed it is
open to be drawn the conclusion that the precise contractual

shape and form of the benefit was unknown, even to the appli-
cant.

Next in paragraph 14 of the particulars, where the informa-
tion required concerns the detail of the benefit claimed, it is
stated—

“Approximate amounts: 9 months notice period, $45,000
redundancy, 10 years at 4 weeks, 10 years at 3 weeks, 12
years at 2 weeks, 94 weeks.”

making a total of $153,461 from which, according to evidence
from the applicant, an amount of $30,000 already paid is to be
deducted.

If in a contract of employment which is under test under
s.29(1)(b)(ii) the details of the contract are not easily discern-
ible, then an applicant is entitled to imply entitlement into the
contract that are capable of being implied by application of
the law.

It is quite clear from what I have just recited that the appli-
cant did not know the exact shape of his contract of employment
at the time of application. When given the opportunity to do
so, his advocate did not direct the Commission to any specific
terms of contract on which he relied to establish the entitle-
ments said to be unpaid at the completion of the contract of
employment. Therefore it follows the applicant must be seek-
ing the entitlements that are due to him as an implied term. I
mentioned Reginald Simons v. Business Computers Interna-
tional Pty Ltd 1985 (65 WAIG 2039) earlier in the proceeding.
Simons refers to BP Refinery (Westernport) Pty Ltd v. Hast-
ings Shire Council 1978 52ALJR 20, a fundamental case
concerning the implication of terms into a contract. That case
has been subject to review by the High Court recently in Byrne
v. Australian Airlines (1995) 65 IR 32 where the law as it is set
out in BP Westernport was confirmed.

For this application to succeed the terms that the applicant
seeks to imply must be reasonable and equitable, they must go
without saying, they must bring business efficacy to the con-
tract, they must be capable of clear expression and there must
be no conflict with a clear provision of the contract. The only
indicia perhaps where the applicant succeeds might be the
question of no conflict and that only in respect of the redun-
dancy payment.

Preceding when the contract of employment was brought to
an end, the parties went through a series of discussions about
the quantum of the final payments to be made. The fact of the
matter is that this applicant was offered a payment on certain
terms and conditions, a greater payment than he eventually
received. For whatever reason he decided that he would not
accept the terms of the offer. That is, the consideration the
employer required was not acceptable insofar as the applicant
was concerned and a new contract was not formed.

That has nothing at all to do with the original shape of his
contract of employment. It was all about negotiation of a term
or a set of terms to bring a contract to an end. That action is
not reviewable under s.29 of the Act because that section ap-
plies to extant contractual benefits or terms that can be implied
into an extant contract. As Mr Lucev, of Counsel, who ap-
peared for the respondent said in his submissions, it is not
until the Commission discovers the terms of contract that it
can bring to bear the commands in s.26(1) of the Act. In my
view this application does not get that far.

Insofar as notice is concerned, it is trite that one can imply a
term of notice into the contract if it is not stated. On the evi-
dence of the applicant himself he knew that insofar as his
employer was concerned that 5 weeks notice would be the
period of notice that the respondent would give a manager,
even though he disclaims knowledge of the letter to that effect
written above his name to Ms Pickering (Exhibit L2). It is
open to find, both on his evidence and by his concession even-
tually made to Mr Lucev, that it was not unknown to him that
5 weeks was the amount of notice that Charlie Carters paid
persons of managerial status.

There is no need in that circumstance to go to the question
of implying the term for notice in the contract. That part of the
contract can be discovered ie: the applicant was entitled to
five weeks notice, and he was paid in accordance with it.

I said during the hearing to Mr Irvine, who appeared for the
applicant, that if the submissions he was putting in response
to Mr Lucev’s submission that the matter be dismissed
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pursuant to the powers in section 27(1) and (4) were correct,
then the application was misconceived. Having heard further
argument I find that this application was misconceived from
the beginning. There is no power under s.29(1)(b)(ii) of the
Act to grant the relief that the applicant seeks in this matter. I
have no option but to dismiss the application. An order will
issue that the application is dismissed.

Appearances: Mr N Irvine appeared on behalf of the appli-
cant.

Mr T Lucev, of Counsel, appeared on behalf of the respond-
ent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Nelis Beau Pickersgill

and

Charlie Carters Pty Ltd.

No. 1276 of 1997.

COMMISSIONER J F GREGOR.

19 May 1998.

Order.
Having heard Mr N Irvine on behalf of the applicant and Mr T
Lucev on behalf of the respondent the Commission pursuant
to the powers vested in it under the Industrial Relations Act,
1979 hereby orders—

THAT the application be and is hereby dismissed.
(Sgd.) J.F. GREGOR,

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Shane Podolski

and

Erotika Australia

No. 2325 of 1997.

4 May 1998.

Reasons for Decision
COMMISSIONER S A CAWLEY: By this application Shane
Podolski (“the applicant”) claims he has been denied contrac-
tual benefits due him under contracts of employment with
Erotika Australia (“the respondent”). The benefits he claims
are a total of $1902.90 in wages and reimbursement of ex-
penses. A further claim for $100.00 to cover equipment the
applicant says belongs to him and is in the possession of the
respondent was amended by leave to an application for an or-
der that these items, said to be tools of his trade, be returned to
him.

The claim was filed in December 1997 and a declaration of
service of the claim was filed in the same month. No answers
have been filed by the respondent and there was no appear-
ance by or on behalf of the respondent at a conciliation
conference. As a result of the latter an officer of the Commis-
sion was directed to enquire as to any trading registration of
the respondent and, if so, to forward a copy of the claim and
any notices to not only the address for service provided by the
applicant but also to any registered address and/or postal ad-
dress. That occurred.

The hearing proceeded on 28 April 1998. There was no ap-
pearance by or on behalf of the respondent at that time.
Notwithstanding the fact of no appearance by or on behalf of
the respondent at the hearing the onus of establishing the claim
remains with the applicant. The applicant, represented by Mr
Peter Woodward by warrant, put his case in full.

The applicant gave sworn evidence. It can be summarised
as follows. The respondent is in the entertainment industry
and provides exotic dancers and strip tease personnel for
waitressing based on bookings by venues such as hotels, res-
taurants or night clubs. The applicant, who is a stagehand, was
employed on a casual basis to provide technical sound serv-
ices in association with these services as booked at venues.
His tasks included setting up any sound system required, en-
suring in some cases that relevant equipment was hired and
transported with associated costs to be reimbursed to him, as-
sisting as directed with the show, operating the equipment as
required, and dismantling it at the conclusion of the show and
removing it from the venue. The applicant says it was agreed
between him and the respondent that he be paid at the rate of
$15.00 per hour with reimbursement of agreed costs on pro-
duction by the applicant of a record of hours worked and
relevant expenses incurred. It is the applicant’s evidence that
despite his having produced such records to the respondent,
the entitlements claimed either have not been accorded him
or, in one instance, a payment by cheque for $315.00 subse-
quently was dishonoured.

A number of documents were produced in evidence. These
include a business card for Erotika Australia which, says the
applicant, identifies his position with the respondent as that of
technical coordinator [Exhibit 1]. There is an extract from the
Ministry of Fair Trading Business Names Branch stating that
Erotika Australia was registered on 29 May 1997 with the prin-
cipal being named as Karyn Maree Matthews of Unit 3, 555
William Street, Mount Lawley [Exhibit 2]. There is a dishon-
our advice to the applicant from a bank with the drawer being
identified as Erotika Australia with an attached cheque for
$315.00 made out to the applicant with the drawer being iden-
tified as Erotika Australia [Exhibit 3]. There are records of
wages and expenses claimed by the applicant with venues,
hours worked and the expense recorded [Exhibits 4-7]. There
are also receipts for registered postal service documents on
Erotika Australia and confirmation of receipt of these [Exhibit
8]. It is the applicant’s evidence that these amount to proof of
service in accordance with his declaration.

Having considered the applicant’s evidence and the documen-
tary evidence I have come to the following conclusions. The
applicant was engaged by the respondent on a casual basis on a
number of occasions. The applicant was engaged as an employee
for the purposes of the Industrial Relations Act, 1979 on these
occasions. He performed the duties required of him under those
contracts. The contracts with the respondent provided for wages
at the rate of $15.00 per hour and reimbursement of expenses
incurred by the applicant in the course of his duties. Some wages
and costs have not been paid him by the respondent despite per-
formance by him in accordance with the contracts. These
entitlements, documented in Exhibits 4-7 are due. An order re-
flecting this conclusion will now issue.

Further the respondent has retained the property of the ap-
plicant which might be termed tools of his trade as a stagehand
and sound technician. The order which issues will make pro-
vision for these to be returned by the respondent to an address
for collection by the applicant.

Appearances:  Mr P Woodward appeared on behalf of the
applicant.

There was no appearance by or on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Shane Podolski

and

Erotika Australia

No. 2325 of 1997.
4 May 1998.

Order.
HAVING heard Mr P Woodward on behalf of the applicant
and there being no appearance by or on behalf of the respond-
ent, now therefore I the undersigned, pursuant to the powers
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conferred under the Industrial Relations Act, 1979 do hereby
order —

1. THAT Erotika Australia pay Shane Podolski the sum
of $1,902.90 within fourteen (14) days of the 4th
day of May 1998.

2. THAT Erotika Australia deliver to the Musician’s
Union of Australia, Perth Branch (Union of Employ-
ees) at 224 Stirling Street, Perth, any items in its
possession belonging to Shane Podolski, and spe-
cifically a compact disc player, four floodlights and
extension cords, within fourteen (14) days of the 4th
day of May 1998.

(Sgd.) S.A. CAWLEY,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Shirley Redgrave

and

Rayner Joseph Kelly trading as Kelly’s Retreat.

No. 1926 of 1997.

3 April 1998.

Reasons for Decision.
COMMISSIONER S A CAWLEY: This application is filed
pursuant to section 29(1)(b)(ii) of the Industrial Relations Act,
1979 (“the Act”). By it Shirley Redgrave (“the applicant”)
claims she has been denied contractual benefits due under a
contract of employment. The application as filed cites the re-
spondent as “Ray Kelly (Kelly’s Retreat)” with an address of
29 William Street, Midland as the place of employment. A
search of records of the Ministry of Fair Trading disclose
“Kelly’s Retreat” is a registered trading name for a business at
that address. The proprietor for the purposes of the trading
name is identified as Rayner Joseph Kelly of 4 Ednah Street,
Como WA 6152. The registration occurred in March 1997.
There is a declaration of service of the claim by registered
mail on “Ray Kelly” at 4 Ednah Street, Como. Having regard
for the details of registration above and the detail on the appli-
cation as filed this is clearly a case for the exercise of the
power conferred by section 27(1)(m) of the Act to amend the
name of the respondent to correct what amounts to an irregu-
larity. It has also been concluded that there is no sufficient
reason from the declaration of service to conclude that this
amendment calls into question its validity.

No answers have been filed. A conciliation conference pur-
suant to section 32 of the Act was convened by the Commission.
The applicant attended at the appointed time. There was no
appearance by or on behalf of the respondent at that time or
subsequently. As a consequence the conference did not pro-
ceed. The applicant then requested that the matter proceed to
hearing. The Commission, having concluded that any further
attempt at conciliation was likely to be unavailing, referred
the matter for hearing. Notices were duly forwarded. The hear-
ing proceeded on 27 March 1998. The applicant appeared on
her own behalf. There was no appearance by or on behalf of
the respondent. The applicant gave sworn evidence.

The applicant seeks an order that she be paid $13,680.00
gross which she says is wages due her under a contract of
employment with the respondent.

The applicant’s evidence can be summarised as follows. The
employment commenced on 12 March 1997 and came about
shortly before as follows. The applicant, then working as a
manager in a massage parlour, was approached by the respond-
ent who offered her the position of manager of a massage
parlour he was about to open at 29 William Street, Midland.
The rate of pay offered was $12.00 per hour to be paid weekly.

According to the applicant’s evidence the business operated
seven days a week with the opening hours being from 9.00am
to 9.00pm or later as required. The manager was expected to
take bookings, introduce clients to the women who were

available to carry out the work, collect “desk money” of $30.00
for half an hour and $40.00 for one hour from the clients, bank
these takings (unless they were picked up by the respondent at
the premises), ensure there were no drugs on the premises and
generally manage the persons on the premises providing serv-
ices to the clients across two shifts. This was said to involve
three women on each shift with these being from 9.00am to
5.00pm and 5.00pm until close. According to the applicant it
was not unusual for the closure of the business to be 11.00pm
or midnight. The applicant says she worked an average of 12
hours per day each day between 12 March 1997 and 16 June
1997 and, despite many requests made by her to the respond-
ent for payment, she received no wages whatsoever. The
applicant says she ceased work on 16 June 1997 because of
the failure of the respondent to pay her any due wages at all.

It is her evidence that the only monies she obtained from the
respondent during the whole period was approximately $60.00
for petrol expenses. The applicant says she maintained a record
of all hours worked for the employer, with those records re-
maining in the employer’s premises when she left.

A letter supporting the applicant’s claims as to the work she
performed and the non payment of wages was produced by
the applicant. It is said to be written by one of the day shift
workers at the premises. The document was accepted into evi-
dence albeit, for reasons which go to its probative value in the
circumstances, it can not be given much weight.

What is before the Commission though is the evidence of
the applicant. Having had the opportunity to observe this wit-
ness under oath and in answering questions put to her by the
Commission I am satisfied as to her truthfulness.

The claim is made out. An order that the respondent pay the
applicant the sum claimed will now issue. There will be a speak-
ing to the minutes as required. A party should notify its position
on a speaking to the minutes within five (5) working days of
the issue of these reasons.

Appearances:  Ms S Redgrave appeared on behalf of the
applicant.

No appearance by or on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Shirley Redgrave

and

Rayner Joseph Kelly trading as Kelly’s Retreat.

No. 1926 of 1997.

15 April 1998.

Order.
HAVING heard the applicant on her own behalf and there be-
ing no appearance by or on behalf of the respondent, now
therefore, I the undersigned, pursuant to the powers conferred
under the Industrial Relations Act, 1979 do hereby order —

THAT Rayner Joseph Kelly trading as Kelly’s Retreat
pay Shirley Redgrave the sum of $13,680.00 gross within
21 days of the 3rd day of April 1998.

(Sgd.) S.A. CAWLEY,
[L.S.] Commissioner.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Gary Ryan

and

Night News.

No. 131 of 1998.

14 April 1998.

Reasons for Decision.
COMMISSIONER S A CAWLEY:

This claim is brought pursuant to section 29(1)(b)(ii) of the
Industrial Relations Act, 1979 (‘the Act’). By it Gary Ryan
(‘the applicant’) claims he has been denied contractual ben-
efits due him under a contract of employment with Night News
(‘the respondent’). The applicant says the denied benefit is
wages for two weeks and two days work less $100.00 which
the respondent has paid. The total sum claimed is $1004.00.

According to the applicant the respondent’s business is the
production of television material for sale. The applicant says
he was engaged by one of the respondent’s proprietors Derek
Hobbs as sales manager commencing on 1 December 1997
for a weekly payment of $600.00 gross. The applicant says
that he ceased working for the respondent on 13 January 1998
as a result of the respondent failing to pay him in accordance
with the contract. What he now seeks is payment for time
worked for which no wages have been received.

The respondent acknowledges the wages claimed are due
under a contract of employment with the applicant. Mr Hobbs
says that due to the failure of creditors to meet obligations to
the respondent there have been insufficient funds to pay the
applicant to the time of hearing.

Effectively the claim is conceded. The respondent acknowl-
edges the applicant is entitled to the monies sought. An order
to that effect will now issue with payment of half of that due
to be made by the respondent within 21 days of the date of
hearing, that being 9 April 1998, with the remainder to be paid
within the following 21 days. The speaking to the minutes
having been waived, the order will now issue in its final form.

Appearances:  Mr Gary Ryan appeared on behalf of the ap-
plicant.

Mr Derek Hobbs appeared on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Gary Ryan

and

Night News.

No. 131 of 1998.

COMMISSIONER S A CAWLEY.

14 April 1998.

Order.
Having heard the applicant on his own behalf and Mr D.Hobbs
on behalf of the respondent;

NOW THEREFORE, I the undersigned, pursuant to the
powers conferred under the Industrial Relations Act, 1979 do
hereby order —

1. THAT the proprietors of the business trading as Night
News pay Gary Ryan of 179 Ninth Avenue Inglewood
6052 the sum of $502.00 gross by no later than the
30th day of April 1998.

2. THAT the proprietors of the business trading as Night
News pay Gary Ryan a further sum of $502.00 gross
by no later than 21st day of May 1998.

(Sgd.) S.A. CAWLEY,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Stefan Stekic

and

AWP Contractors Pty Ltd.

No. 2446 of 1997.

COMMISSIONER J F GREGOR.

14 May 1998.

Reasons for Decision.
On the 22 December 1997 Stefan Stekic (the applicant) ap-
plied to the Commission for an order pursuant to section 29 of
the Industrial Relations Act, 1979 (the Act) on the grounds
that he had been harshly and unjustly dismissed from employ-
ment with AWP Contractors Pty Ltd (the respondent).

The applicant was employed by the respondent on or about
the 24 January 1997. The contract of employment continued
until the 9 December 1997 when he was dismissed. The appli-
cant told the Commission that he first worked for the respondent
at Binduli. He was employed on this project for about four
months. There were no disagreements at all with his employer
during that time. When first employed he attended an induc-
tion and passed an induction questionnaire, (Exhibit P1). That
questionnaire deals with a range of safety issues. He was also
required to complete questionnaires concerning driving rules
for the type of dump trucks he would be operating. Included
in the driving rules was a questionnaire relating to the opera-
tion of light vehicles. As a study aid in the induction he was
given access to the AWP Contractors Manual (Exhibit P8)
which is the source document for the company’s standard op-
erating rules and procedures.

After four months the applicant was transferred to the Car-
bine project. It was after this that he started to have difficulties.
He had raised issues with his employer concerning other op-
erators smoking in the dump trucks to be operated by him. He
suffered illness as a result of smoke inhalation. He had at-
tended a doctor who had issued a number of medical certificates
which made it clear that he should not work in an environment
where he might inhale passive smoke. His employer provided
him with what was called a ‘smoke free’ dump truck. It was
because he raised issues about being able to work in a smoke
free environment that the applicant says created a change in
the relationship between himself and his employer. He thought
that his supervisor, Ian Montgomery, and other employees were
out to make life difficult for him as a result. On the 8 Decem-
ber 1997 just prior to the completion of his contract of
employment the applicant was on his mid shift meal break
when he was asked by his supervisor Mr Montgomery to come
to the supervisors office. When he arrived the applicant says
that Mr Montgomery accused him of leaving the retarder en-
gaged when he parked his truck. He denied this.

According to the applicant prior to the midshift break, he
parked up his truck as the last in a line of three dump trucks on
the haul road. He ensured that the retarder was disengaged
before he left the cab. He dismounted from the truck and re-
membered that he had been warned concerning the retarder in
the past and he re-entered the cab to check that it was disen-
gaged. According to the applicant it was. He then dismounted
and waited for the supervisor, Mr Montgomery to pick him up
to take him to the crib room. The applicant is sure that Mr
Montgomery picked him up from a position adjacent to the
rear of his truck where, if the retarder had been on it would
have been clear to Mr Montgomery that was so because the
retarder indicator light would have been clearly visible. The
applicant says Mr Montgomery saw no light because it was
not on. Mr Montgomery had told the applicant that he would
be making a report about the incident.

On the next day the applicant was telephoned by Shane
Langford who is the project manager. Mr Langford told him
not to attend at the site for his next shift, instead he was to
report to the office. The applicant said that he did so. At the
meeting Mr Langford asked him whether he had left the truck
parked with the retarder engaged. The applicant denied that he
had. Mr Langford then told him that he was to remain at home
until an investigation was conducted. When the investigation
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was completed, the applicant would be called in and be given
a chance to respond to what had been discovered during the
investigation. This occurred on the following Friday. Accord-
ing to the applicant on that day he went to Mr Langford’s office
where Mr Langford was present with another person. He was
asked whether he left the retarder engaged when he had dis-
mounted from the truck. He was told that a serviceman had
discovered that the retarder had been in the engaged position.
There was a heated exchange between himself and Mr
Langford. Mr Langford asked him to wait for five minutes
while he and a colleague considered the matter. The applicant
was then told by Mr Langford that he had been dismissed.

It is the applicant’s argument that his dismissal is a result of
a conspiracy arising from his repeated requests to drive a smoke
free truck. At the time the retarder incident arose he had parked
his dump truck (DT #116) on the haul road. It was last in line
of three trucks. The shift boss, Mr Montgomery had parked
his light vehicle beside it and would have noticed the bright
indicator light of the retarder had it been engaged. The appli-
cant says the investigation conducted by Shane Langford was
flawed because he had an argument with the serviceman in-
volved, Mr Tony Le Compte, over the applicant adjusting the
feed to the heater system of the truck. As a result of that argu-
ment Mr Le Compte had made up the report about the retarder
being engaged. The applicant says this treatment of him by
the respondent amounts to unfairness.

The respondent, through it’s advocate Mr Petale, told the
Commission that the applicant had been engaged first on the
24 January 1997. On the 23 January he attended an induction
where he had been given access to manuals containing the
respondent’s safety rules and regulations. He underwent a
written examination at the completion of induction. The ques-
tionnaires he completed were 100% correct (see Exhibits P1
and P2). The respondent says that the employment relation-
ship was satisfactory in its first four months but after the
applicant transferred to the Carbine project there were a series
of incidents. The first occurred on the 13 October 1997 when
the applicant was given a first and final written warning (Ex-
hibit P3) for threatening a leading hand. The applicant refused
to sign acknowledgment of the warning but the document notes
that he had read it before the end of the interview. On the 3
November 1997 there was a further record of a verbal warn-
ing (Exhibit P4) where it was alleged that the applicant had
failed to use the two way radio to warn other operators of
other trucks that he was passing behind them while they were
waiting to reverse into a drop cut. It was also alleged that he
had not given way to dump trucks coming down the ramp into
the pit. These incidents were reported by two other drivers on
shift, Ms Jodie Smith and Ms Narelle Wescombe. As a result
of the investigation by Shane Langford into the complaints
the applicant was given a verbal warning. Training was given
to the applicant in the proper use of the two way radio to warn
operators of trucks and machines when passing behind them.
He was also told that there must be communications at all
times because of the tight operating areas in the pit which re-
quire close attention by operators to ensure safe movement.

On the same day another written warning (Exhibit P5) was
issued to the applicant because he had parked a dump truck
with the retarder engaged and did not apply the park brake. He
was told that the use of the park brake was essential at all
times when a vehicle was stationary. He was also told it was
necessary to ensure that the retarder was disengaged and not
used as if it were a park brake. It was explained to him that a
repercussion could be that machines might move, potentially
resulting in serious damage or injury.

After recitation of the work history of the applicant by Mr
Petale then addressed events contemporary to the completion
of the contract of service. According to the respondent and the
evidence of Mr Montgomery and Mr Langford, when the ap-
plicant parked up DT #116 for the midshift break his vehicle
was third in a line of four trucks. He was picked up by Mr
Montgomery. Mr Montgomery’s evidence was that he ap-
proached the dump trucks from the front; they had their park
lights lit. In the context that the retarder indicator lights are
amber, Mr Montgomery mentioned that his vehicle was
equipped with amber spots and an amber flashing dome light.
He did not see any retarder indicator lights on any vehicle. He
transported the applicant and the other dump truck drivers to
the crib hut. About 10 minutes later a serviceman, Mr Le

Compte arrived and told him that he had discovered that the
retarder was engaged on DT #116. According to Mr Le Compte
he had attended the dump trucks for servicing. As he was driv-
ing past with his offsider he noticed the glow of the retarder
indicator light. He stopped his vehicle and dismounted. He
checked the rear of one of the vehicles. This vehicle was the
third in a line of four dump trucks. He found the retarder indi-
cator light was on. He entered the cab, he tested the retarder to
ensure there was no malfunction of the dash board indicator
light. When he engaged the retarder the retarder indicator light
was on in the cab and when he disengaged the retarder lever it
extinguished. He noted that the truck concerned was DT #116.

Mr Le Compte had related this information to Mr
Montgomery. Mr Montgomery told the Commission that he
went to the crib room and asked the applicant to come to his
office. When he arrived he asked him whether he had forgot-
ten to do something when he left his truck. He had put the
question this way because the applicant had been warned on a
number of occasions about leaving the retarder engaged. He
repeated the question and the applicant replied words to the
effect ‘Oh I have left the retarder on’. The applicant then said
that he had a lot on his mind, it would not happen again. Mr
Montgomery took him to see the serviceman, Mr Le Compte,
who confirmed that the retarder indicator light was on and the
applicant had the opportunity to discuss the issue. At the com-
pletion of the shift, Mr Montgomery made a note on his daily
site report (Exhibit D11) that the applicant had been given a
written warning for—

“Always parking truck using the retarder as a brake for
parking.”

As soon as it was practicable, he reported the event to the
project manager Mr Shane Langford.

Mr Langford told the Commission that when he received
the report from Mr Montgomery he rang the applicant and
told him not to go to the site for the start of his next shift but to
come to the town office instead. He said he did this so that he
could give the applicant the opportunity to put to him his side
of the story. Depending upon what he said Mr Langford would
decide whether he would need to further investigate the mat-
ter. When the applicant attended his office he asked him what
had happened. The applicant denied that he left the retarder
engaged. Mr Langford then told the applicant investigations
would be made and that in the meantime he was to remain
home. He would be paid 8 hours per day while the investiga-
tion was carried out but if it was found that there was no
substance in the complaint he would receive his full pay for
the time he was absent. Mr Langford made enquiries with Mr
Le Compte and with Mr Montgomery. He also made other
enquiries to check the validity of the story that his supervisors
were telling him. He concluded that it appeared as though the
applicant had left the retarder engaged and this was a continu-
ation of previous incidents of a similar nature. He then invited
the applicant to come and see him again. He put the results of
the investigation to the applicant. The applicant was unable to
offer any explanation and therefore Mr Langford dismissed
him by giving to him a notice of termination (Exhibit P7) on
the grounds of a failure to use safe work practices in accord-
ance with the AWP policy and safe work procedures.

The necessity for proper use of the retarder system on dump
trucks was explained in the evidence of Mr Le Compte and
Mr Langford. Mr Le Compte told the Commission that if the
retarder is engaged while the dump truck is parked the valve
allows the passage of hydraulic fluid so that when the vehicle
is next moved the retarder system cannot operate effectively.
The repercussion of this could be that if an operator proceeded
down the haul road, retardation would not be available and the
truck would invariably become uncontrollable which could
lead to injury or death of the driver or others. It was essential
that retarders be used for the proper purpose. Mr Langford
told the Commission that the respondent was obligated under
its contracts to work in a safe way. That is why it ensured that
its operators were thoroughly inducted in safe operating pro-
cedures and in particular in the case of dump truck drivers, in
the use of the retarder system. The applicant in this case, be-
cause of a series of incidents involving failure to disengage
the retarder had been counselled about the reasons for the policy
and had been given a number of opportunities to change his
work habits. He had not done so in an area of critical safety
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importance and the respondent had no alternative but to termi-
nate his contract of employment.

Before I deal with my assessment of the credibility of wit-
nesses in this matter I need to comment on the law to be applied.
The test for determining whether a dismissal is unfair or not is
now well settled. The question is whether the respondent has
acted harshly, unfairly or oppressively in its dismissal of the
applicant. It is for the applicant to establish that the dismissal
was in all these circumstances unfair. The test for ascertaining
whether a dismissal is harsh, oppressive or unfair is that out-
lined by the Industrial Appeal Court in Undercliff Nursing
Home v. Federated Miscellaneous Workers Union of Australia
(1985) 65 WAIG 385. The question to be answered is whether
the right of the employer to terminate the employment has
been exercised so harshly or oppressively or unfairly against
the applicant as to amount to an abuse of the right. A dismissal
for a valid reason within the meaning of the Act may still be
unfair if, for example, it is effected in a manner which is un-
fair but if the employment has been terminated in a manner
which is procedurally irregular that will not of itself necessar-
ily mean the dismissal is unfair (see Shire of Esperance v.
Mouritz (1991) 71 WAIG 891 and also Byrne v. Australian
Airlines (1995) 65 IR 32). In Shire of Esperance v. Mouritz,
Kennedy J also observed that whether an employer in bring-
ing about a dismissal adopted procedures which were unfair
to the employee, is but an element in determining whether the
dismissal was harsh or unjust.

The Commission has heard evidence in this case from the
applicant himself. On behalf of the respondent evidence was
taken from Tony Le Compte, Ian Montgomery and Shane
Langford. Insofar as the applicant is concerned he was unrep-
resented in the proceedings and found coping with the hearing
difficult. As much help as was possible was given to him by
the Commission including the provision of a professional in-
terpreter. The applicant had it firmly fixed in his mind that the
respondent had developed a dislike or a set against him be-
cause he raised complaints concerning a smoke free truck. He
was adamant that the events occurred the way he suggested. I
do not doubt that the applicant is an honourable and honest
man, however I am drawn to the conclusion that his memory
of the precise series of events which occurred around his ter-
mination is probably faulty. It is not that he wilfully sought to
mislead the Commission. It is my conclusion that he genu-
inely believes the incidents occurred in the way he described
them. However I am of the view that he reaches that conclu-
sion on a premise that people have told lies about what occurred
when they did not.

As for the witnesses for the respondent, each of them was
clear and precise about the memory of events. Their memory
is supported by a series of documents which were contempo-
raneously prepared. Each of those documents corroborates the
verbal evidence. I have no doubt that their recollection of events
and their version is the one which the Commission should ac-
cept. Therefore where the evidence of the applicant differs
from that of the respondent I accept that provided by the re-
spondent.

I think on the balance of probabilities that the events which
occurred in the relationship between the applicant and this re-
spondent are as follows. The applicant attended a safety
induction. That induction was thorough. It clearly exposed to
the applicant the safety rules required by AWP Contractors.
The applicant successfully completed all the induction ques-
tionnaires and he correctly answered all of the questions on
safety procedures. The first four months of his employment
was unremarkable however there were, when he transferred
to the Carbine site, a series of incidents involving him relating
to failure to abide by safety procedures. The applicant has ar-
gued that a number of the reports about him particularly
concerning the use of radio communications were incorrect
and there was no proper investigation done. However he con-
fronted Mr Langford with this during his cross examination of
him. Mr Langford’s response was that the issues raised by the
applicant during the proceeding were the same as those raised
to Mr Langford during the investigation and that he had had
the opportunity to check them at the time and disregarded them
as not being correct. He had adopted the same position in the
hearing. However there was no doubt about the applicant on a
number of occasions failing to disengage the retarder. He did
not deny the authenticity of the warnings that he had received.

On the night in question the evidence that the Commission
accepts is that there were four trucks parked on a haul road in
preparation for the operators to have their midshift break. This
was about 1.00am. Each of the vehicles had their park lights
on. Mr Montgomery, the supervisor, approached the dump
trucks from the front and he picked up the four drivers. It is
open to find that he had picked them up at once, not separately
as the applicant alleged. I accept the evidence of Mr
Montgomery that he did not see any retarder indicator lights
on any of the vehicles. From the way he presented in the wit-
ness box he is clearly a man who would have immediately
taken action, if that had been so. Mr Montgomery took the
drivers back to the crib huts. In the meantime Mr Le Compte
and another serviceman had seen a dump truck with its re-
tarder rear indicator light on. Mr Le Compte entered the vehicle,
found that there was no fault with the indicator lights, he noted
the number of the vehicle was DT #116 and let Mr Montgomery
know. Mr Montgomery’s version of events that followed sub-
sequently is the version the Commission accepts over that
offered by the applicant. Mr Langford was told about the inci-
dent. He then conducted an investigation and as a result of
that investigation concluded that the applicant had continued
to breach his contract of service in a fundamental way. He did
not dismiss him for misconduct though. He was given notice
and the contract was terminated.

The Commission is required to examine matters presented
to it under s.29 and decide whether there has been harsh, un-
fair or oppressive dealings. The respondent has established to
the Commission that there has been no harshness, oppression
or unfairness in the way it has treated this employee. In fact,
the actions that it has taken reveals that here is an employer
with a thorough and well managed approach to the adminis-
tration of its safety policies. This commences with the induction
of each new employee. The systems the respondent has in place
are examples of a text book management approach to dealing
with employee relations. Warnings are given, so is training.
Every opportunity is offered to employees to have them change
what is considered to be aberrant behaviour. The investigation
conducted by Mr Langford was similarly appropriate. I con-
clude that the investigation was done thoroughly and with
considerable care. This approach was continued in the hearing
by the professional and sensitive way that Mr Petale, the Hu-
man Resources Manager of the respondent, presented the case
on its behalf. He described the applicant as an honourable man.
From my brief exposure to him I agree, however as suggested
by Mr Petale the facts in this matter speak for themselves.
There has been no unfairness, oppression or harshness in this
termination and the application will be dismissed.

Appearances: The applicant appeared on his own behalf.
Mr M Petale appeared on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Stefan Stekic

and

AWP Contractors Pty Ltd.

No. 2446 of 1997.

COMMISSIONER J F GREGOR.

14 May 1998.

Order.
Having heard the applicant on his own behalf and Mr M Petale
on behalf of the respondent the Commission pursuant to the
powers vested in it under the Industrial Relations Act, 1979
hereby orders—

THAT the application be and is hereby dismissed.
(Sgd.) J.F. GREGOR,

[L.S.] Commissioner.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Suzanne Marie Tsekos

and

Jurien Bay Pty Ltd t/a Jarrahdale Heating and Cooling.

No. 2037 of 1997.

21 May 1998.

Reasons for Decision.
COMMISSIONER A.R. BEECH: Suzanne Marie Tsekos
worked for the respondent as an Accounts Co-ordinator be-
tween the 8th July 1996 and the 9th October 1997. Her principal
duties were dealing with accounts receivable and accounts
payable. She was dismissed on the 9th October 1997 and com-
plains that her dismissal was unfair. The reason given for the
termination of Ms Tsekos’ employment is that it was due to
mistakes performed by her in her work such that the respond-
ent was unable to depend upon her accuracy. Ms Tsekos states
that her dismissal was unfair because she had received no ver-
bal warning or sighted any written warnings indicating that
she was not performing to the levels expected by the respond-
ent. The respondent, however, states that Ms Tsekos was given
two warnings and was dismissed on the occasion of a third
warning.

The principal issues for determination are the extent of any
inaccuracies on Ms Tsekos’ part and whether she was given
any or sufficient warnings of the respondent’s dissatisfaction
with her work. The evidence before the Commission consists
of the evidence of Ms Tsekos and the evidence of the Manag-
ing Director and General Manager of the respondent. Ms
Tsekos’ evidence does not refer to any discussions between
her and the respondent which could constitute warnings. Ms
Tsekos does state however that on an occasion somewhat ear-
lier she had been told that she was to work part-time because
Jennifer Clare wanted to do the accounts payable. Her evi-
dence is that if there were any difficulties relating to her
employment they arose from requests she made to take annual
leave. When, after some difficulties, she was permitted to take
leave, Mr Shane Clare, the General Manager of the respond-
ent, telephoned her at home to say that he and the Managing
Director (Jennifer Clare, Shane Clare’s mother), had been go-
ing through the accounts but couldn’t understand the statement,
that they had been trying all afternoon to follow it and that she
was fired.

The evidence of Shane Clare however reveals a different
picture. According to Mr Clare, the respondent had been re-
ceiving calls from creditors stating that incorrect amounts of
money had been paid to them. Mr Clare is adamant that he
“re-instructed” Ms Tsekos in the proper way but that these
errors eventually lead to what was described as a first warning
on the 22nd July 1997. Mr Clare is clear that the warning was
given and he tendered in evidence a hand written document
written by him at the time recording the warning that was given.
When incorrect payments continued a second warning was
given on the 8th September 1997 in similar circumstances.
The warning was given verbally and a document hand written
by Mr Clare recording the event was also tendered in evidence.
The evidence of Jennifer Clare largely corroborates the evi-
dence of Mr Clare. Their evidence is that Ms Clare was present
when the warnings were given and Ms Clare confirms the cir-
cumstances which lead to the warnings. Ms Clare has a more
global view of the business and gave clearer details of inci-
dents which lead to the discovery of the errors. In particular,
Ms Clare gave evidence of a client of the respondent inform-
ing the respondent that a cheque for $2,000 had been received
by the client some months earlier. The client was unable to
reconcile the payment to any invoice and therefore merely cred-
ited that amount to the respondent’s account. When the
respondent did not call upon the account, the client then con-
tacted the respondent to query the reason for the payment. This
caused Ms Clare to keep her own records of payments to be
made at the end of each month. She reconciled her records
with the records prepared and implemented by Ms Tsekos. Ms
Clare’s evidence is that Ms Tsekos’ records were only 60%
correct. Therefore, Ms Tsekos was relieved of part of her du-
ties by removing any responsibility to do accounts payable.

This is the change to her duties referred to by Ms Tsekos in
her own evidence. As a result of the diminution in her duties,
Ms Tsekos was later reduced to part-time employment. Ms
Clare is clear in her evidence that the formal warnings given
to Ms Tsekos by Mr Clare in her presence were merely the
formal expression of other warnings and criticisms given to
Ms Tsekos during the course of her employment.

Mr Ward, who appeared for Ms Tsekos observed, correctly,
in my view, that much will depend upon the credibility of the
three witnesses who gave evidence. It appears that there were
no other witnesses to the warnings which were given. If there
were any other witnesses, they were not produced to the Com-
mission. The hand written records of the two formal warnings
which were given were not signed by, and perhaps not sighted
by, Ms Tsekos. The issue of credibility therefore comes back
to the evidence and the manner in which it was given before
the Commission.

I pause here to make the following observation. Although
the point was made during the hearing that Ms Tsekos had not
signed the hand written records there is no general require-
ment that an employee should sign such a document. A warning
given to an employee will be valid whether it is given orally
or in writing. The point to be made is merely that if, later,
there is a dispute between the parties about whether a warning
was given it is far easier to prove that a warning was given if
the fact of the warning and its content is recorded in writing
and a copy given to the employee. It is even easier to prove
that it occurred if the employee signs the written warning. The
signing of the warning by the employee does nothing other
than acknowledge that the warning was given. It does not nec-
essarily mean that the employee agrees with the warning.

I turn to consider the evidence which was given. I have
reached the conclusion that I generally prefer the evidence of
Jennifer Clare and of Shane Clare to the evidence of Ms Tsekos.
I do so for the following reasons. I have already referred to the
evidence regarding the change in Ms Tsekos’ duties and the
change in her employment from full-time to part-time. The
change to an employee’s duties in that manner is quite an im-
portant change and is not one which would ordinarily occur
without good reason. In my view, it is more likely that the
change in duties occurred because of some dissatisfaction with
the accuracy of Ms Tsekos’ work. I accept the evidence that
there were inaccuracies in Ms Tsekos’ work. Indeed, in
cross-examination Ms Tsekos said that one cheque had been
returned and, eventually, she admitted that she may have writ-
ten out two cheques once or twice. Finally, she admitted she
did not know how many more such cheques there may have
been. Indeed, I am left with the impression after hearing Ms
Tsekos’ evidence that she was not certain that there was only
one inaccuracy as her evidence initially suggested. Given that
there were such inaccuracies, the evidence of Ms Clare that
the reason for removing accounts payable from Ms Tsekos’
duties was due to the inaccuracies, is more likely than the evi-
dence of Ms Tsekos that the reason for the removal was that
Ms Clare merely wanted to do them herself. As Ms Tsekos
said, that would be odd. There is nothing in the evidence to
suggest that there was any reason for Ms Clare wanting to do
those accounts other than the unreliability of Ms Tsekos’ work.

Accordingly, I am also prepared to accept that the warnings
which were given according to the evidence of Shane Clare
and Jennifer Clare occurred much in the manner that they had
described. Certainly, the evidence of Jennifer Clare was not
shaken under cross-examination. I found the evidence of her
direct enquires regarding the errors and the keeping of her
own records in order to reconcile them with Ms Tsekos to be
quite convincing evidence. Although Mr Ward attempted to
show inconsistencies in the respondent’s evidence I find that
he was unsuccessful. For example, the record of the first writ-
ten warning shows that it was from that date, the 22nd July
1997, that the accounts payable function was removed from
Ms Tsekos’ duties. However, according to the payslips, the
change to Ms Tsekos’ status as a full-time employee did not
occur until approximately one month later, the middle or the
end of August. The inference to be drawn according to Mr
Ward is that the first warning was therefore fabricated and
that the respondent made an error of approximately one month
in estimating the date of the document prepared. However, his
inference is unable to withstand the very positive evidence
given by Ms Clare. Her evidence is that at the time the
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accounts payable function was removed from Ms Tsekos it
had not occurred to the respondent to therefore reduce Ms
Tsekos’ employment from full-time to part-time. The removal
of those duties occurred at the time of the first warning and
Ms Tsekos was then given general office duties to do. How-
ever, after approximately a month it became apparent that there
was insufficient work to keep Ms Tsekos fully employed and
therefore she was then made part-time approximately one
month later. That is quite consistent with the facts as revealed
by the first warning letter and the payslips and as a conse-
quence there is no evidence whatsoever to support the allegation
made by Mr Ward that the first warning document, and the
second warning document, were fabricated. I did not find con-
vincing the points noted by Mr Ward on page 8 of his written
submissions regarding these two documents. In the context of
the evidence overall, I find little turns on those points, even
taken cumulatively. For those reasons I generally accept the
evidence of Jennifer Clare, and of Shane Clare to the evidence
of Ms Tsekos.

It is trite to observe that the onus in this matter rests upon
Ms Tsekos to prove that the dismissal was unfair. It does not
rest upon the respondent to prove that it was fair. I therefore
attach no weight to the submissions of Mr Ward that some
significance attaches to the fact that invoices relevant to the
inaccuracies were not produced, or that Mr Clare did not have
last year’s diary with him in the hearing. It follows that I do
not find that Ms Tsekos has discharged the onus which rests
upon her. The evidence is that errors did occur in the work
which she performed. I find that she was warned in the man-
ner described. The continuation of those errors lead to the
dismissal which occurred. I therefore find that no ground of
unfairness has been made out. Furthermore, Ms Tsekos was
paid for the completion of her period of annual leave and was
given a further two weeks’ pay in lieu of notice. I am unable to
find anything in the evidence before the Commission which
could lead to a conclusion that her dismissal was unfair. Ac-
cordingly, the application will be dismissed.

Appearances: Mr P. Ward (of counsel) appeared on behalf
of the applicant.

Mr S. Pentony (of counsel) appeared on behalf of the re-
spondent

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Suzanne Marie Tsekos

and

Jurien Bay Pty Ltd T/as Jarrahdale Heating and Cooling.

No. 2037 of 1997.

21 May 1998.

Order.
HAVING heard Mr P. Ward (of counsel) of behalf of the ap-
plicant and Mr S. Pentony (of counsel) of behalf of the
respondent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

THAT the application be dismissed.
(Sgd.) A.R. BEECH,

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Ray Valentin

and

Quadrant Holdings Pty Ltd.

No. 2389 of 1997.

COMMISSIONER P E SCOTT.

29 May 1998.

Reasons for Decision.
THE COMMISSIONER: The Applicant claims that he has
been unfairly dismissed from employment with the Respond-
ent and claims certain contractual benefits arising from that
employment which he says has not been paid to him.

The first matter for consideration is whether there was an
employee/employer relationship between the parties. The Com-
mission heard evidence from: the Applicant; from Terrence
William Swift, the Recruitment Director for Deloitte Touche
Tohmatsu; and Sally Ann Warriner, an employee of the Re-
spondent.

In late 1996, Mr Swift was contacted by a Roger Nikolaenko
with a view to Mr Swift being engaged to recruit a chief ex-
ecutive officer for the Nexus Minerals N.L., “to work for and
on the assets of Nexus Minerals”. (Although it was very clear
from Mr Swift’s evidence that Nexus Minerals N.L. was his
client, and the company for whom he was to recruit, it was
agreed between the parties that the Respondent is the appro-
priate company in these proceedings.) Mr Nikolaenko was the
managing director of Nexus Minerals N.L., Conquest Mining
N.L., Reefton Mining N.L. and the Respondent, Quadrant
Holdings Pty Ltd. The last named of these companies was
said to provide the management services for the other three
companies. Mr Nikolaenko had used Mr Swift’s services pre-
viously to engage two other members of staff. Mr Swift met
with Mr Nikolaenko to discuss the specifications for the posi-
tion, he drafted an advertisement for the position which was
approved by Mr Nikolaenko and the advertisement was placed
with “The West Australian” newspaper. Enquiries were directed
to Mr Swift. There were approximately forty responses to the
advertisement. The Applicant responded to the advertisement
by telephoning Mr Swift and then sent Mr Swift a letter and a
resume.

Mr Swift briefed Mr Nikolaenko regarding the responses
received and advised him of two to three persons he consid-
ered were worth further consideration. Mr Nikolaenko
authorised Mr Swift to go ahead and interview those candi-
dates, which he did. The Applicant was one of those to be
interviewed. There is some conflict in the evidence as to the
number of interviews the Applicant attended and who was
present. However, it is clear that the Applicant was one of
those short listed for the position and interviewed, initially, by
Mr Swift. He undertook psychological testing and had further
discussions with Mr Swift. He was provided with annual and
quarterly reports for the three companies managed by the Re-
spondent on the basis that these would provide background
information for his further discussions about the position.

In January 1997, the Applicant had a further interview, fol-
lowed by a luncheon meeting with Mr Nikolaenko. The
Applicant gave evidence that he had the distinct impression
that this was the final interview which would determine whether
or not he was successful in his application. He said that Mr
Nikolaenko asked him what he thought was an appropriate
salary and in response he asked what the Respondent was pre-
pared to pay. Mr Nikolaenko said that he was thinking about a
figure around $250,000. The Applicant said that he thought
that that was excessive for the companies concerned bearing
in mind his previous examination of the annual and quarterly
reports and the contacts he had made within the industry. He
did not see how the group could afford such a salary. Mr
Nikolaenko said that he had been advised that the figure he
had mentioned was an appropriate salary. However, the Ap-
plicant gave evidence that he had the impression that Mr
Nikolaenko was pleased that he, the Applicant, had commented
that he thought that the amount was excessive. The Appli-
cant’s evidence was that Mr Nikolaenko then asked what
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arrangements the Applicant had had in his previous consult-
ing engagements. The Applicant explained that he had
previously worked at a rate of $10,000 per month but that
these had been for short term situations in consultancies with
a particular group, initially for three months and later extended
to nine months. The Applicant says that Mr Nikolaenko asked
if he would be happy with being paid in the same way as his
previous consulting arrangement at $10,000 per month. The
Applicant says that he replied that he would be quite happy
with that quantum. He says that he got the impression that Mr
Nikolaenko wanted to pay him by way of consultancy fees
and that Mr Nikolaenko had done this before.

A number of times during his evidence, the Applicant said
that he was not in a position to argue, that he had very little
negotiating power as he had been unemployed for a consider-
able period of time and was in some difficulty. He was desperate
to get this job. However, he said to Mr Nikolaenko that he was
not uncomfortable with that arrangement as long as it was for
a short period. He told the Commission that he was concerned
that he should be treated as an employee and that the Respond-
ent would need to do the normal administrative things
associated with the employment of an employee such as the
completion and submission of taxation forms.

The Applicant says that Mr Nikolaenko raised the prospect
of a six month trial period to which he agreed but said that he
would be uncomfortable if the arrangement went for longer
than that. It was arranged that the $10,000 per month was to
be paid fortnightly, and the Applicant told Mr Nikolaenko the
name of the company to which payments were to be made,
being Asail Investments Pty Ltd. The two of them did not dis-
cuss the matter further at the restaurant but went back to the
offices which accommodate all four companies to discuss the
work the Applicant was to undertake.

The Applicant and Mr Nikolaenko arrived at the office and
the Applicant was introduced to a number of people employed
within the group. Mr Nikolaenko introduced the Applicant to
those employees simply on the basis that he would be joining
the group.

The Applicant and Mr Nikolaenko then had discussions in
the board room alone. The Applicant said that he made notes
of an number of things discussed including clarifying the ar-
rangements regarding the quantum to be paid to him and the
method of payment, to whom it was to be paid and stock op-
tions which the Applicant was seeking to be made available to
him.

They discussed the companies’ operations and the pri-
orities the Applicant ought to apply to his work, including
projects and finances of the three public companies, their
cash requirements and the accounting system. It was agreed
that the Applicant start work in the companies’ offices on
20 January 1997. The meeting between them ended and
the Applicant stayed and made some further notes, and
then he left.

The hand written notes said by the Applicant to have
been made by him both during and immediately following
that meeting include reference to a title for the Applicant.
These notes show that “acting chief executive officer” or
“management consultant” were discussed. The Applicant
says that Mr Nikolaenko said that he would think about
the title. However, the Applicant was never given any ti-
tle. He did not refer to himself nor was he referred to as
the chief executive officer, acting chief executive officer
or management consultant.

There is conflict in the evidence about by whom and when
the issue of the nature of the relationship between the Appli-
cant and the company was first raised. As noted above, the
Applicant says that it was raised by Mr Nikolaenko at lunch.
However, the evidence of Mr Swift was that during one of the
interviews between himself and the Applicant, the Applicant
told him that he had a consultancy company and asked Mr
Swift if he could comment on how Mr Swift’s client would
react to an engagement via a consultancy firm rather than on
an employer/employee basis. Mr Swift says that he was un-
able to comment, that it was not part of his brief. He advised
the Applicant that he, the Applicant, would have to discuss the
matter with the Mr Nikolaenko. Mr Swift’s evidence was that
the Applicant’s response was that this was fine and he did not
discuss this matter further with Mr Swift.

Mr Swift says that after Mr Nikolaenko and the Applicant
had met, he received a telephone call from Mr Nikolaenko in
which Mr Nikolaenko said that the Applicant wanted to be
engaged as a consultant rather than an employee, and asked
him if it was unusual for someone at the level of the position
they were dealing with to come in as a consultant. Mr Swift
advised him that it was not usual. He said the reason was that
there was a need to obtain a commitment from a person at the
chief executive officer level to remain with the business for a
reasonable period and therefore it was normal to have them as
an employee, that there would need to be agreed termination
arrangements which would include substantial notice periods,
but he said that it was a matter between the parties which Mr
Swift’s organisation did not become involved in.

The evidence of Mr Swift was that he usually attempts to
establish from the candidates their commitment to spending a
reasonable period of time in such a position, without that com-
mitment forming any part of a contract between the parties.
He gave evidence that he has no ability to make contractual
arrangements but is there for the purpose of ascertaining in-
formation to enable him to comment on the relative merits on
each of the candidates for the position. He said final negotia-
tions as to terms and conditions for any position or any other
arrangements were between the candidate and his client, not
for him to become involved with.

Prior to commencing on 20 January 1997, the Applicant pre-
pared a document on the letterhead of Asail Investments Pty
Ltd which he gave evidence was for the purpose of reflecting
his understanding of the agreement reached between himself
and Mr Nikolaenko on 17 January. He says that he drew it up
on the letterhead of Asail Investments Pty Ltd to show which
entity would be paid his salary. He signed this letter on 20
January 1997 and handed it to Mr Nikolaenko in his office
and asked him to look at it, sign it and return it to him. Mr
Nikolaenko thanked him for the document but there was no
evidence that he signed and returned it to the Applicant. The
terms of the letter prepared by the Applicant and provided to
Mr Nikolaenko on 20 January 1997 are—

“ASAIL INVESTMENTS PTY LTD
ACN 009 075 889

ASAIL CONSULTANCY
Unit 6 No I Reserve St Scarborough WA 6019

Tel 09 2454606
Private and Confidential
R Nikolaenko
Managing Director
Quadrant Holdings Pty Ltd
Conquest Mining NL
Nexus Minerals NL
Reefton Mining NL
47 Ord St West Perth WA
Dear Roger,    Consultancy Retainer—Provision of
Corporate Services
Further to our various discussions concerning the group
of Public Listed Companies managed by Quadrant which
presently include, Conquest Mining NL, Nexus Minerals
NL and Reefton Mining NL, I confirm our agreement
reached for the provision of the services of R A Valentin
on a full time basis for an initial contract period of 6
months. The corporate services to be provided will com-
mence from Monday 20 January 1997 and unless
otherwise mutually agreed between all parties, will con-
tinue until 20 July 1997.

Consultancy Term 6 Months commencing 20 Janu-
ary 1997

Consultancy Basis Retainer as detailed below billed
on a fortnightly basis

Agreed Retainer $60,000-00 —To be paid at the
rate of $5000 per fortnight up to
the agreed retainer maximum for
the term.

Expenses Out of pocket expenses as ap-
proved by R Nikolaenko are to
be reimbursed on presentation of
supporting documentation.
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Options In addition to the agreed retainer
above, Asail Investments Pty Ltd
will be allocated the following
listed options for no consideration
within 30 days of the commence-
ment of this consultancy term.
Nexus Minerals NL 500,000
1998 options
Reefton Mining NL   500,000
1999 options

Corporate Services Corporate services to be provided
to the Group will be in accord-
ance with instructions and regular
briefings to be given to R Valentin
by R Nikolaenko(Managing Di-
rector)

Office and Support Office, and general secretarial
support services to be provided
by Quadrant at 47 Ord St, West
Perth

As discussed, all instructions on work to be undertaken
will be from yourself or designated nominee and I look
forward to a mutually satisfactory and productive involve-
ment which I am certain will assist in your aspirations for
the Group. As advised I would be very happy to advance
our discussions on the provision of my services on a longer
term basis during this period.
Thankyou for the opportunity.
Kind Regards
signed
Ray Valentin
Managing Director
20 January 1997”

(Exhibit L5)

The Applicant gave evidence that Asail Investments Pty Ltd
is a company of which he and his wife are directors. It is an
investment company, trustee for the family trust, and was es-
tablished in the 1980’s. He says the company carries out share
trading and investments, but has no other activities. The Ap-
plicant says that he has not been employed by that company,
he has not received superannuation payments from it nor does
it pay his workers compensation. He has not received annual
leave or sick leave payments from that company nor are PAYE
taxation deductions paid on his behalf by the company. How-
ever, in cross examination, he said that Asail Investments Pty
Ltd had accumulated tax losses which meant that the $60,000
consultancy fee for the six months of the contract with the
Respondent could be “tax effectively” paid into Asail Invest-
ments Pty Ltd.

The Applicant says that the letter (Exhibit L5) is deficient.
He says that in hindsight it would have been better to have
used the term “employee” within the document, that he had
made oversights in not using the term “net” after the payment
figure, and that it was an oversight to not include the term
“trial period” in referring to the six months set out there as
being the term of the contract. He says that the purpose of the
letter was to reflect the agreement between himself and Mr
Nikolaenko and that those inclusions would have properly re-
flected their agreement. He says that he agreed to the
arrangements on the basis that it would only be for a short
period of time, being six months, after which time he would
have been able to make formal arrangements regarding his
employment but at the time of entering into the arrangement
with Mr Nikolaenko he was without much bargaining power
and that he was desperate to accept whatever was put to him
because he needed income. It was never his intention that there
would be no tax implications for him and it was obvious that
Mr Nikolaenko had wanted to avoid dealing with the taxation
issue.

There is some conflict in the Applicant’s evidence as to
whether or not he thought that the first six months of his ar-
rangement with the Respondent would be as a consultant (being
an independent contractor) or as an employee but he believed
that at the end of that six months he would be able to renego-
tiate these terms to include conditions more appropriate to an
employee.

When he commenced with the Respondent, the Applicant
worked from the board room as there was no office available
for him. However, an employee of the business soon moved
out of the office next to the board room and this office was
allocated to the Applicant.

Asail Investments Pty Ltd submitted invoices to the Respond-
ent twice per month, for the whole period of the Applicant’s
relationship with the Respondent. These invoices typically were
set out as follows—

“ASAIL INVESTMENTS PTY LTD
ACN 009 075 889

CONSULTANCY SERVICES
UNIT 6 No I Reserve St Scarborough WA 6019

INVOICE
To Quadrant Holdings Pty Ltd Date 3 February 1997

47 Ord St West Perth
WA 6001

Amount $5000.00
Details Being agreed consultancy retainer for the fort-

nightly period 20 January 1997 to 31 January
1997, for the provision of Corporate and Fi-
nancial services on behalf of Conquest Mining
NL, Nexus Minerals N-L and Reefton Mining
NL.
Conquest Mining NL $1700
Nexus Minerals NL $1700
Reefton Mining NL $1600

$5000
Please make your cheque payable to Asail
Investments Pty Ltd

signed
R A Valentin”

(Exhibit N1)
The remainder of the invoices, except for the last invoice,

vary only in the date of the invoice, the amount where the
invoice includes some expenses to be reimbursed, and the al-
location of the amounts of money between the various
companies within the group.

The last invoice rendered is somewhat different in that it is
not set out on letter head of Asail Investments Pty Ltd and is
as follows—

“Quadrant Holdings Pty Ltd R A Valentin
The Quadrant Trust 10 Davy St
Level 1 47 Ord St Wembley Downs 6019
West Perth WA 6005

INVOICE
Amount $2307.69

Details
Being agreed fee for the professional services of R A
Valentin for the week ending 5 December 1997 based on
agreed annual retainer of $120,000 pa.
This account is for the provision of Corporate, Account-
ing, Financial and Secretarial services on behalf of Nexus
Minerals NL, including the preparation of Financial Mod-
els and Negotiations relative to the discussions with
Resolute Limited on Bullabulling.

Allocation
Nexus Minerals NL      $2307.69
Please make your cheque payable to Asail Investments
Pty Ltd
signed
R A Valentin”

(Exhibit N1)
The Applicant explains that the last invoice was different

because he drew up this invoice after he had left the Respond-
ent’s premises and the invoices which he had previously
produced for Asail Investments Pty Ltd had been done on the
Respondent’s computer. When the arrangement ended, he took
the disk home to use on his own computer but the disk was not
compatible with his system so he could not use the proforma
invoice on the disk. He had to type a fresh invoice.
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The Applicant gave evidence that he was to perform a
range of responsibilities. He described them as both macro
and micro and that the conduct of his work was constantly
under review by Mr Nikolaenko. The micro tasks were the
day to day accounting, reporting, management meetings
and other matters such as ensuring that staff arrived on
time and carried out their duties. In managing the staff, he
also approved their applications, on the prescribed form,
for annual leave and sick leave, then he would forward
those forms to Mr Nikolaenko for his notation. He chaired
management meetings conducted each week or fortnight.
Decisions arrived at in those meetings would be imple-
mented with the consent of Mr Nikolaenko.

The Applicant says that he was also involved in the selec-
tion and termination of staff. He cited two examples. The first
was in April/May 1997, when Mr Nikolaenko and Mr Edwards
were discussing two applicants for the position of receptionist
and were unable to agree and the Applicant was called in to
make his recommendation, which he did. The other incident
which is said to exemplify his involvement in termination of
employment of staff was that the Applicant and Mr Nikolaenko
were not happy with Mr Edwards’ dedication to work and Mr
Nikolaenko told him to talk to Mr Edwards and sort him out.
Consequently, Mr Edwards resigned.

The macro issues were the oversight of the management of
the three public companies and their projects, growth, finances
including capital raising, project acquisition/relinquishment,
improving the profile of the companies and attracting invest-
ment funds. The Applicant regularly discussed these matters
with Mr Nikolaenko. He prepared draft budgets for each of
the public companies and he says it would be normal for these
drafts to be distributed to the members of each of the boards
of those public companies. However, Mr Nikolaenko told him
not to distribute them.

The Applicant gave evidence that prior to his involvement
with the Respondent, he had been aware of a potential nickel
mining and processing project. At the time of his becoming
aware of it, the project was not viable, but he thought that it
may have become worth investigating. He suggested to Mr
Nikolaenko that it may be a project which one of the three
public companies might wish to pursue. He suggested to Mr
Nikolaenko that he be “cut in” on such a deal. Mr Nikolaenko
had declined for him to be “cut in”. Under cross examination
the Applicant gave evidence that his intention in being cut in
was that he would receive some introduction fee or such like.
He said this would have been quite normal for a chief execu-
tive officer in such circumstances. However, the Respondent
sought to place a different interpretation on the Applicant’s
suggestion that he be cut in, suggesting that the Applicant was
looking for some equity in the project.

The Applicant gave evidence that during periods of ab-
sence, no one else undertook any of the work normally
undertaken by him. He was sick for about three to four
days during August 1997, contacted Mr Nikolaenko and
advised him of his absence. He also spoke to Ms Warriner
about the absences. He said that his absence was noted.
No deduction was made from payments made to him on
account of those absences.

When public holidays fell during his time with the Respond-
ent, he neither requested approval for taking those days off
nor did he work on those days. However, there was no deduc-
tion from the payments made to him.

The Applicant took some leave during school holidays in
September/October 1997 and says that, likewise, no deduc-
tion was made. The Commission received into evidence two
memoranda to Mr Nikolaenko from the Applicant in which
the Applicant dealt with leave he intended to take. The essen-
tial terms of a memorandum dated 9 September 1997 are as
follows—

“I am anticipating taking the first week of the school holi-
days off from Tuesday, 30th September 1997 to Friday, 3rd

October 1997 (four days) (Monday, 29/9/97 is a public
holiday).

Please let me know if this is a problem, as I know that
you will also be away.”

(Exhibit L8)

The essential terms of a memorandum dated 20 November
1997 are as follows—

“Subject to your approval I am planning to take the fol-
lowing days off during the above period.
Monday, 22nd December 1997 to Friday, 9th January 1997
Total 12 working days
I will be available for most of the above time should any
drama’s arise, however I do not expect any.”

(Exhibit L9)
The Respondent made no superannuation contributions for

the Applicant during the period of the engagement. The Ap-
plicant says that he raised this matter with Ms Warriner in July
1997, soon after his six month “trial period” had elapsed. He
says that he advised her that he thought he might be entitled to
superannuation and asked her to check. She replied to him
that there was no requirement to provide him with superan-
nuation as he was engaged as a consultant. She recommended
to him that he ring the accountant, Shelley Johnston, who ap-
pears to have been a consultant to the business. He rang Ms
Johnston and received the same answer from her. The evi-
dence of Ms Warriner conflicts with the evidence of the
Applicant. Where he says that he approached her to discuss
the issue of superannuation in July 1997, Ms Warriner says
that this occurred a matter of days before his engagement with
the Respondent concluded, in December 1997.

The Applicant’s evidence was that around 20 July 1997, af-
ter the expiration of the six month “trial period”, he approached
Mr Nikolaenko to discuss the arrangements between them.
Mr Nikolaenko told him that he was happy with the arrange-
ment and wanted it to continue. The Applicant says that he
said to Mr Nikolaenko that it was not appropriate to continue
the method of payment, being payment to Asail Investments
Pty Ltd, and he was concerned the Respondent may eventu-
ally become liable for tax. He says that Mr Nikolaenko simply
said that he was happy for the arrangement to continue as it
was for a while. The Applicant did not pursue the matter fur-
ther. The Applicant says that he was not happy to continue
with the arrangement but felt that he had no alternative be-
cause he had limited bargaining power. Approximately one
month later, the Applicant initiated a further discussion with
Mr Nikolaenko in his office, to re-emphasise his concern re-
garding the method of payment. He says that he advised Mr
Nikolaenko that he could not justify continuing to be paid in
this manner and that he believed that there would be a prob-
lem with the taxation office. However, there was no agreement
to change the arrangement.

The arrangement between the parties did not change in any
material way except that the Applicant says that it changed in
that he was no longer on trial, having successfully concluded
that trial period and that he was now a permanent employee of
the Respondent.

On the evening of 25 November 1997, Mr Nikolaenko, hav-
ing returned from a trip to the eastern states, went to the
Applicant’s office and said that the Respondent could no longer
afford his services and that he was being let go. The Applicant
says that he pleaded his case, asked if there were any prob-
lems with his work, offered to reduce his rate of pay in the
short term, and work toward raising funds for the Respondent.
Mr Nikolaenko gave him a non committal response.

A couple of days later, a geologist engaged by the Respond-
ent came into the Applicant’s office and asked him for a file,
saying that he understood that the Applicant would be leaving
the next night.

During that same week, the Applicant saw Mr Nikolaenko
in the car park during the evening. Mr Nikolaenko told him
that he was to finish that night and he was to give the keys
back. They discussed the matter further and eventually went
back into the office. At the end of their discussion, the Appli-
cant returned the keys to Mr Nikolaenko but said that he would
be back to work on the Monday, which he was.

On 8 December 1997, having heard nothing from Mr
Nikolaenko following their discussion a few evenings before,
the Applicant drafted a memorandum to Mr Nikolaenko. The
Applicant gave Mr Nikolaenko the memorandum (Exhibit N4)
in which he set out what he saw as the benefits for the Re-
spondent of continuing with his employment. He attached a
number of documents to that. This was the first occasion upon
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which the Applicant had claimed in writing to be an employee
of the Respondent.

Also on 8 December 1997, the Applicant received a letter
from the Respondent addressed to Asail Investment Pty Ltd
dated 5 December 1997. This letter says—

“Dear Mr Valentin,
TERMINATION OF CONTRACT
This is written confirmation of termination of your com-
pany services as of today for Reefton Mining N.L, Nexus
Minerals N.L. and Conquest Mining N.L. following our
verbal notices of 25th November 1997, 28th November
1997 and today, 5th December 1997.
Thank you for your services to the companies. Should we
require your services in the future we will be in contact.
For and on behalf of
QUADRANT HOLDINGS PTY LTD
Signed
V NIKOLAENKO
Managing Director”

(Exhibit N5)
There is other evidence before the Commission as to mat-

ters involving the arrangement between the parties. During
the period concerned, the Applicant became a director of one
of the public companies, Nexus Minerals N.L. and also be-
came chairman of that company. The annual report for Nexus
Minerals N.L. for 1997, (Exhibit N3) includes a chairman’s
report by the Applicant.

The report includes a section dealing with “Directors Ben-
efits” which states, among other things that no Director has
received or become entitled to receive a benefit because of a
contract with Nexus Minerals N.L. except—

“management fees paid to Quadrant Holdings Pty Ltd, a
company which Mr V. Nikolaenko has a financial inter-
est and corporate consultancy fees paid to a Company in
which Mr R.A. Valentin has a financial interest.”

At page 19 of the report, under the heading “Notes of Ac-
counts”, note 13 contains a paragraph which reads—

“Consultancy fees for the provision of Corporate Serv-
ices of $17,731 were paid to a company associated with
RA Valentin for the period February 1997 to June 1997.”

After the arrangement between the parties ended, the Re-
spondent wrote to Asail Investments Pty Ltd indicating that
Asail Investments Pty Ltd had not made deductions from its
invoices to the Respondent over the period of the arrange-
ment, to take account of the Applicant’s absences and it sought
repayment of amounts said to cover those periods.

In summary, the Applicant says that he was engaged as an
employee of the Respondent. He says that the appropriate tests
to determine whether he was an employee or a subcontractor,
including a number of the indicia associated with the control
test and the organisation test, demonstrate, on balance that he
was an employee of the Respondent. The Applicant says that,
in effect, he was engaged as the chief executive officer of the
Respondent and was subject to the control of the Respondent,
and that the services he was providing to the Respondent were
personal services in the form of the corporate management for
the Respondent.

On the other hand, the Respondent says that the agreement
between the parties was reflected in the document drawn up
by the Applicant (Exhibit L5) for a subcontract arrangement
for the provision of corporate services and that it unambigu-
ously demonstrates the intent of the parties. There was no
subsequent change to the arrangement entered into.

The Respondent says that the conduct of the parties all the
way through the arrangement was consistent with the contract
between them being a subcontract arrangement for the provi-
sion of corporate services. It says that the Applicant does not
meet the control test. Further, the Respondent says that the
Applicant’s professional qualifications, experience and train-
ing were such that he would have ensured that the document
which he presented to the Respondent reflecting his under-
standing of their agreement, being the letter of 20 January 1997
(Exhibit L5), was accurate; that those matters which the Ap-
plicant says were oversights in the letter, such as not referring
to himself as an employee, making no reference to payment

being net, or to six months being a trial period, were wishful
thinking after the fact, designed to undermine the effect of a
clear and unambiguous statement of the understanding between
the parties. The Respondent says that the Applicant was never
appointed to the position of chief executive officer which was
advertised and the work which he performed was in accord-
ance with the contract arranged between the parties, in that the
Applicant performed work for Asail Investments Pty Ltd which
provided corporate services to the Respondent.

Further, the Respondent says that the Applicant knew that
he was not entering into an employment relationship. Through
his qualifications and experience, he would have known about
the sorts of arrangements necessary for employers to under-
take in respect of their employees such as that an employee
would have PAYE taxation deductions made on his behalf by
his employer, as were other employees of the group, a matter
known by the Applicant; that an employee would be entitled
to have superannuation contributions made on his behalf by
his employer, a matter not undertaken by the Respondent for
the Applicant, and that the Applicant did not argue for, or pur-
sue, the provision of group tax for himself, superannuation or
his inclusion within the books of accounts of the Respondent
as an employee. The Respondent says that one could expect
that an accountant would do and know such things. His en-
quiry regarding superannuation contributions did not arise until
December 1997.

It is necessary for there to be findings of fact as to the Appli-
cant’s arrangements with the Respondent. The Commission is
required to find whether or not the Applicant was an employee
and it is for the Applicant to discharge the burden of proof
which falls to him. If the Applicant was not an employee within
the meaning of the Industrial Relations Act 1979, then the
Commission is without jurisdiction to deal with the claim. I
have considered all of the evidence and the submissions, as
well as the authorities drawn to my attention by the parties.

The law with regard to determining the proper relationship
between the parties is well known. In the analysis of the rela-
tionship between the parties there are a number of tests to be
applied, but as noted by Mason J. in Stevens v Brodribb
Sawmilling Co. Pty Ltd (1985-86) 160 CLR 16 at 29 “it is the
totality of the relationship between the parties” which is used
to distinguish between a contract of service and a contract for
services. The issue of whether the employer had ultimate au-
thority over the person in the performance of his work, so that
he was subject to the employer’s rights to exercise control, is
a significant indicia. The decision in Zuijs v Wirth Bros Pty
Ltd (1995) 93 CLR at page 571 notes that the control test re-
fers to the right to control, so far as there is scope for it, even
if that is “only in incidental or collateral matters.” Having noted
the importance of the control test, it is also worth noting that
in Queensland Stations Pty Ltd v Federal Commissioner of
Taxations (1945) 70 CLR 539 at 552 Dixon J. observed that
the reservation of the right to direct or superintend the per-
formance of the task cannot transform into a contact of service
what in essence is an independent contract. In Stevens v
Brodribb (op cit) Mason J. noted that the control test is not the
sole criterion to be applied, but is merely one of a number of
indicia. “Other relevant matters include, but are not limited to,
the mode of remuneration, the provision and maintenance of
equipment, the obligation to work, the hours of work and pro-
vision for holidays, the deduction of income tax and the
delegation of work by the putative employee” (page 24).

I also note the decisions of the Industrial Relations Court of
Australia in Curran and Tarbook (Lee J.) (unreported) and
Moore J in Jackson and Wilson v Monadelphous Engineering
Associates Pty Ltd. In the latter decision Moore J observed—

“To be considered with the characterisation of the rela-
tionship in the written agreement signed on 9 November
1992 are the indicia referred to by both Mason J and
Wilson and Dawson JJ in Stevens. While it has not tradi-
tionally been put in these terms, it may be approached on
the basis that the terms and character of the contract are
to be gleaned not only from the terms of any express con-
tract itself but also the way in which the parties conducted
themselves under it: see Spunwill Pty Ltd v BAB Pty Ltd
(1994) 36 NSWLR 290.

Counsel for Mondadelphous referred to the judgement of
Lee J in Gurran v Tarbook Pty Ltd (unreported, Industrial
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Relations Court of Australia, 13 September 1996) and
the following observations of his Honour—

“Indicia developed by the common law to determine
whether a person is an employee or an independent
contractor such as the degree of control exercised by
a party for whom the services are rendered or the
degree of integration of the contractors services in
the business for which the services are provided are
less apt to identify the true nature of the employ-
ment relationships in the context of modern
employment practices. It is necessary to consider the
terms of the contract made between the parties, the
relative strengths of the contracting parties and
whether there are sound commercial reasons on both
sides that give reality to a contract to provide serv-
ices where normally a contract of service would form
the expected employment relationship...”
“In many cases the manner of provision of services
under a contract for services may, on analysis, differ
inconsequentially from the manner of performance
of a contract of service. The distinction will be found
in the terms of the contract that has been formed be-
tween the provider of the work and the recipient of
those services.”

I do not consider, however, that these observations do
anything more than repeat, perhaps with different em-
phasis, what his Honour earlier in said Glyburn. Indeed
his Honour referred to Glyburn in Gurran. Nonetheless,
the written terms of the contract and the indicia of em-
ployment not dealt with by the express terms of the
contract itself must be considered.”

It has also been said in Australian Mutual Provident Society
v Allan and Another (1978) 52 ALJR 407 at 409 (PC) where
the Privy Council affirmed what Lord Denning MR said in
Massey v Crown Life Insurance Co [1978] 2 All ER 576 at
579 (CA) that—

“The law, as I see it, is this:  if the true relationship of the
parties is that of master and servant under a contract of
service, the parties cannot alter the truth of that relation-
ship by putting a different label on it. ... On the other
hand, if their relationship is ambiguous and is capable of
being one or the other, then the parties can remove that
ambiguity, by the very agreement itself which they make
with one another.”

(77 WAIG 6)

Therefore, it is necessary to look at a number of matters, the
first being the terms of any contract between the parties. These
can serve to remove any ambiguity and also provide a basis
for examining whether the conduct of the parties was consist-
ent with the written terms, if any. It has been said in AMP and
Allan (op cit) “the agreement itself then becomes the best
material from which to gather the true legal relationship be-
tween (the parties)” (pages 389-90).

In this case there is no written agreement between the par-
ties. However, there is a letter written by the Applicant, as
Managing Director of Asail Investments Pty Ltd, to the Re-
spondent confirming the verbal agreement between them. It is
not a standard form of contract but a letter written to deal with
the particulars of this relationship. In setting out his under-
standing of the discussions with Mr Nikolaenko, the Applicant
chose to use the heading “Consultancy Retainer-Provisions of
Corporate Services”. The letter described “our agreement
reached for the provision of the services of R A Valentin on a
full time basis for an initial contract period of six months”.
This letter describes the provision of services by the Appli-
cant in the third person, and sets out what is clearly intended
to convey a subcontract arrangement between the parties. Asail
Investments Pty Ltd then rendered invoices consistent with
that arrangement each fortnight for the whole of that period
and was paid accordingly.

I have noted the Applicant’s claim that, in establishing the
arrangement with Mr Nikolaenko, he was without negotiating
or bargaining power. I must say at this point that I have seri-
ous concerns as to the Applicant’s credibility regarding this
and the other evidence. By his own words, the Applicant said
that he was desperate to obtain an arrangement with the Re-
spondent, whatever that arrangement might be, provided that

it delivered to him $10,000 per month in his hand. Although
the Applicant now says that the letter is not accurate, in that it
failed to include certain terms which would have made clear
that the agreement was for an employment relationship, a con-
tract of service, the terms which he says ought to have been
included would have changed the document from one clearly
intended to convey a subcontract arrangement to something
quite confusing. The additions which the Applicant would have
the Commission believe ought to have been there would not
have changed it to a letter confirming a contract of service,
but to a mish-mash of a contract for service and a contract of
service.

I am satisfied that there were no inaccuracies in the letter,
that a person of the Applicant’s experience and qualifications
would clearly reflect in writing without significant omissions,
his understanding of the agreement reached between the par-
ties. I find, too, that the Applicant knew and understood the
relationship being entered into. He has conducted himself ac-
cording to that understanding. The Applicant is a man of some
20 years’ experience in senior management positions and an
accountant who during the period concerned maintained his
membership of the Australian Society of Certified Practising
Accountants. As such, he is a person who would be sufficiently
familiar with the law governing taxation and corporate arrange-
ments. He entered into an arrangement with the Respondent,
which he reduced to writing. That agreement was that Asail
Investments Pty Ltd would be paid an amount of $10,000 as a
retainer each month for the provision, by the Applicant, of
corporate services to the Respondent. This arrangement was
to be conducted through a company established by the Appli-
cant and his wife, such company having been used previously
by the Applicant for other consulting arrangements. The Ap-
plicant, as a qualified professional, has also allowed the
company he claimed to have been employed by, to undertake
financial arrangements which did not take account of what he
now says was an employment arrangement. He did not com-
plete, nor did he initiate the completion, of such things as
Employment Declaration Forms, nor did he arrange for the
Respondent to make PAYE tax deductions, superannuation
contributions or workers’ compensation arrangements for him.
These are all matters which, had the Applicant genuinely be-
lieved himself to be an employee, he would have ensured were
attended to by his employer.

His claim now as to those circumstances attracts very little
credibility. There are a number of inconsistencies within his
own evidence and a number of conflicts between his evidence
and the evidence of Mr Swift and Ms Warriner. I have no rea-
son to doubt Mr Swift’s evidence that the Applicant was the
one who first raised with him the prospect of consultancy serv-
ices through the Applicant’s own company, and that Mr
Nikolaenko then raised it with Mr Swift, as to whether this
was a normal arrangement.

On this basis, I find that the Applicant did not agree to a
consultancy arrangement at Mr Nikolaenko’s suggestion be-
cause of any lack of bargaining power. Rather, he initiated the
arrangement because it was beneficial to all sides.

Further, there is conflict between the evidence of the Appli-
cant and Ms Warriner as to when the Applicant first made
enquiries about the superannuation arrangements and Ms
Warriner’s evidence was not undermined.

In all of these circumstances, I have serious reservations about
the evidence of the Applicant as to what he says to be the
circumstances of his employment with the Respondent.

The Commission was referred to the decision of the Full
Court of the Supreme Court of Western Australia in Southern
Group Ltd and Christopher Victor Smith 5 June 1997 (unre-
ported). This decision is of particular interest in that there were
two arrangements relating to those parties. The first was for
Southern Group Pty Ltd (“Southern Group”) to engage Trellay
Holdings Pty Ltd (“Trellay”) (of which Smith was the major
shareholder and he controlled that company) in a consultancy
contract. This contract provided that Smith would render cer-
tain specified services for a particular period at a particular
monthly fee payable to Trellay. The second and subsequent
arrangement was that Smith was appointed as Southern Group’s
general manager. This arrangement was the subject of a writ-
ten agreement headed “Employment Contract”, which required
Smith “to work for and represent [Southern Group]
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exclusively”. The decision of Ipp J. notes that there were
“elaborate provisions ... for leave, including sick leave and
long service leave,” and Smith was required “to observe and
comply with the reasonable directions given to you from time
to time by your supervisor (sic)”. There were a number of
other conditions including parking, a share scheme and per-
sonal superannuation.

I take from this decision a number of things—
1. Smith was originally involved in a “consultancy con-

tract” between Southern Group and Trellay, whereby
Smith performed certain work.

2. Subsequent to the consultancy contract, Smith was
appointed to the position of general manager of
Southern Group when “elaborate” provisions were
made to deal with his entitlements and obligations
as an employee. This subsequent arrangement was
an employee/employer relationship notwithstanding
that Trellay continued to be paid for Smith’s work.

If this decision is relevant to the matter before the Commis-
sion it is in respect of the first arrangement which was a genuine
subcontract. The circumstances of the two cases are most simi-
lar at that point.

As to the conduct of the relationship between the parties, I
respectfully adopt the view expressed by Steytler J, in Climaze
Holdings Pty Ltd v Dyson (1995) 13 WAR 487 at 495—

“It seems to me that the whole concept of rendering in-
voices for work done (more particularly by a partnership
comprising two persons trading under a business name)
is quite foreign to an ordinary employment relationship.”

As to the other indicia which may be relevant in dealing
with the conduct of the relationship between the parties, I note
the comments of Lee J in Curran v Tarbook (op cit) as they
relate to modern employment practices. Even taking the Ap-
plicant’s evidence at its best, it is very difficult to draw a line
between the sort of control that an employer might have over
a chief executive officer or someone engaged in a senior man-
agement position, and the sort of control which a principal
might have over a subcontractor engaged in the provision of
corporate services. The line between them may be very fine.
The submission of Mr Long was that there were instructions
coming from Mr Nikolaenko who had lawful authority to com-
mand the Applicant, as an employer would. I am not satisfied,
on the balance of probabilities, that this is so, and if it were so,
whether the lawful commands of Mr Nikolaenko were any
different than would be the case in a principal and a subcon-
tractor relationship. There was no indication that the hours of
work of the Applicant were determined or dictated by the Re-
spondent. He was given particular areas that he was to address
and it would appear that it was left to him to determine his
hours of work. This, however, is not determinative because
one would expect that someone in a senior management posi-
tion would not need to be told what hours to work.

There are some clear differences between the way in which
the Applicant was treated and the way in which others who
were employed by the Respondent were treated. One of those
is the way in which the Applicant indicated his intention to
take leave. There are two exhibits dealing with leave, and they
conflict. Taken in isolation the exhibits do not provide a clear
indication, one way or the other. Exhibit L8 is a memorandum
dated 8 September 1997, whereby the Applicant advised the
Respondent that he intended to take some time off and simply
said to the Respondent that the Respondent should let him
know if this was a problem, as the Applicant knew that Mr
Nikolaenko would also be away. This memorandum is headed
“School Holidays” and does not indicate that it is seeking Mr
Nikolaenko’s approval for him to take leave, merely that he is
anticipating taking the first week of the school holidays off.
On the other hand, Exhibit L9, dated 20 November 1997, com-
mences with a request for approval. It says “subject to your
approval I am planning to take the following days off during
the above period”. However, these memoranda were not leave
applications forms completed as other employees completed
leave application forms, which clearly seek authorisation by
the employer. The Commission has in evidence a number of
such forms from employees of the Respondent. So, there is a
clear distinction between the way the Applicant treated him-
self in that regard and the way employees of the Respondent
were dealt with.

As to the Applicant’s work forming an essential part of the
Respondent’s business, there are a number of aspects of the
work which the Applicant says that he performed which might
be said to be normal administrative tasks on the part of a man-
agement person within a business, such as the approval of leave,
drawing up and signing of cheques, opening and allocating
mail. The Applicant’s evidence of his advice being sought in
the dispute between Mr Nikolaenko and Mr Edwards over the
selection of a receptionist does not demonstrate that the Ap-
plicant had any responsibility for or involvement in hiring of
employees. His evidence of having a discussion with Mr
Edwards, at Mr Nikolaenko’s request, and Mr Edwards sub-
sequently resigning does not demonstrate a responsibility to
fire employees.

As to the Applicant’s evidence that he directed the work of
some of the employees and managed their work, bearing in
mind my comments earlier as to his credibility, I am unable to
make a decision as to whether this is so or not. I must say,
however, that there is no impediment to, nor is it an unusual
modern business practice for a genuine subcontractor to pro-
vide services of this nature to businesses, for example, the
provision of pay roll services, recruitment and other such work
which was previously done within organisations by their own
employees. To this extent, case law based on historical busi-
ness arrangement, may not be helpful. There is not sufficient
evidence to demonstrate that the Applicant, as a person, was
integrated into the business, except to the extent that he worked
from the office, and that he says that he chaired meetings.

The Applicant performed the work on the Respondent’s
premises and did so apparently exclusively. I am not satisfied
that this provides any answer one way or the other because he
has also worked exclusively for others for relatively short pe-
riods, apparently as a subcontractor.

The Applicant did not hold a position within the Respond-
ent’s business. He was not appointed to the position which
was advertised. This is not unusual. There are many occasions
upon which persons apply for positions and are offered some
other arrangement or position within a business. Simply be-
cause the Applicant applied for a particular position does not
mean that this was the position to which he was appointed, or
that he was appointed to any position.

As to the employer’s right to dismiss, once again because of
the nature and level of the work being undertaken one would
expect that a principal would have the power to terminate a
contract for the provision of services in the way in which the
Respondent did. This indicia however, does not provide any
clear direction.

It is said by Mr Long that the Applicant was not conducting
his own business, that by his work for the Respondent he was
creating no good will, nor was any saleable asset being cre-
ated. He was simply providing his services and his skills. If
the work was being performed by Asail Investments Pty Ltd,
then this is not so. From the evidence of the Applicant, Asail
Investments Pty Ltd had been involved in share trading and
investment but no other activities prior to work being under-
taken through that company for the Respondent. However, the
evidence before the Commission was that Asail Investments
Pty Ltd invoiced the Respondent for $5,000 per fortnight for
consultancy work undertaken for the three public companies.
There were certain tax effective benefits for Asail Investments
Pty Ltd in offsetting this income against accumulated losses,
something which would not be available if the payments were
a salary to the Applicant from the Respondent. In addition, as
will be dealt with later, share options in Nexus Minerals N.L.
were provided to Asail Investments Pty Ltd. Asail Investments
Pty Ltd was intricately involved in the contract, and was not
simply a clearing house for the Applicant’s salary.

I note that during the term of the arrangement, the Applicant
became a director and then chairman of one of the companies
for which the Respondent provided management services.
Although these roles are separate from any employment rela-
tionship, it is clear that the Applicant, in those roles, viewed
the relationship between himself as the Respondent as other
than an employment relationship. Exhibit N3 is the 1997 An-
nual Report for Nexus Minerals N.L., of which the Applicant
was chairman at the time. The Director’s Report refers to “cor-
porate consultancy fees paid to a Company in which (the
Applicant) has a financial interest”, and in the Notes of
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Accounts, under “Related Party Transactions” it is noted that
“consultancy fees for the provision of Corporate Services ...
were paid to a company associated with (the Applicant) ...” It
also states that certain ordinary share options “were allotted to
a company associated with (the Applicant).” This report was
signed by the Applicant as chairman, and as a Director on 26
September 1997. These recordings in the Annual Report indi-
cate a number of things. The first is that after the arrangement
between the parties had been operating for approximately eight
months, the Applicant, in his role as a Director of Nexus Min-
erals N.L., recognised that the work being performed by him
was the “provision of corporate consultancy services” provided
by a company associated with him, or in which he had a finan-
cial interest not that payments were made, to him as salary,
but as a corporate consultancy service conducted by a com-
pany. The second is that shares options are said here to be
allocated to a company associated with the Applicant, ie the
company is benefiting from the allocation of share options.
This would appear to be in accordance with the arrangement
between Asail Investments Pty Ltd and the Respondent as set
out in Exhibit L5.

In all of these circumstances, I am satisfied that the arrange-
ment entered into was between Asail Investments Pty Ltd and
the Respondent for the provision of corporate services. The
Applicant knew and understood the nature and implications
of that relationship. The conduct of the parties during the course
of the relationship in some ways supports that finding, and in
other ways conflicts with it. However, those areas of conflict
are not sufficient to undermine the totality of the relationship
which appears to be in accordance with the intentions of the
parties clearly set out by the Applicant in the letter of 20 Janu-
ary 1997. On these bases, I find that the Applicant was not an
employee of the Respondent. Accordingly, the Commission
has no jurisdiction to deal with this matter and an order of
dismissal shall issue.

APPEARANCES: Mr J A Long (of Counsel) on behalf of
the Applicant

Mr P M Nisbet (of Counsel) and with him Mr R Wilenski
(of Counsel) on behalf of the Respondent

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Ray Valentin

and

Quadrant Holdings Pty Ltd.

No. 2389 of 1997.

COMMISSIONER P E SCOTT.

29 May 1998.

Order.
HAVING heard Mr J A Long (of Counsel) on behalf of the
Applicant and Mr P M Nisbet (of Counsel) and with him Mr R
Wilenski (of Counsel) on behalf of the Respondent, the Com-
mission, pursuant to the powers conferred on it under the
Industrial Relations Act 1979, hereby orders—

THAT the application be, and is hereby dismissed.
(Sgd.) P.E. SCOTT,

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Leslie Ronald Vickers

and

Imtech Industries (Corp) Pty Ltd.

No. 2308 of 1997.

27 May 1998.

Reasons for Decision.
COMMISSIONER A.R. BEECH: Imtech Industries (Corp)
Pty Ltd agrees that it owes Leslie Ronald Vickers the sum of
$7,500.00 by way of benefits under his contract of employ-
ment which have not been paid, and a further $2,166.00 to be
paid to Mr Vickers’ nominated superannuation fund. The re-
spondent company has sought time to pay because it is not
operating and has no funds at all. As a result of a conference
held on the 31st March 1998 it was agreed that the respondent
company would be given until today to make that payment.
The matter was listed for hearing today in order to confirm
whether payment had been made. At the hearing, Mr Vickers
informed the Commission that payment had not been made.
Mr Vickers has now urged the Commission to issue an Order
requiring Imtech Industries (Corp) Pty Ltd to pay Mr Vickers
the nominated sums forthwith. Mr Ferguson has urged the
Commission not to issue such an Order. He has described in
general terms that the respondent company is undergoing a
reconstruction and he is confident that reconstruction will al-
low the respondent company to survive and Mr Vickers to
receive the payments due to him. Unfortunately, Mr Ferguson
does not have the authority to release the details of the recon-
struction arrangements and is unable to give the Commission
a definite timetable for the completion of this reconstruction.

It seems to be entirely reasonable that Mr Vickers be paid
the entitlements that are due to him. His employment ceased
with the respondent company on the 19th August 1997. The
entitlements due to him accrued before that date and are cer-
tainly due to be paid now. Subject to the information that Mr
Ferguson may give to the Commission when these proceed-
ings resume in 7 days, it is difficult to see why an Order should
not issue in Mr Vickers’ favour.

In the circumstances, the Commission has adjourned this
application for 7 days and directed Mr Ferguson, the Com-
pany Secretary and a Director of the respondent company, to
examine any alternative means whereby the outstanding sums
may be paid to Mr Vickers or alternatively to present to Mr
Vickers a proposal to pay Mr Vickers according to a definite
timetable which may be confirmed by an Order from the Com-
mission. Alternatively, Mr Ferguson is to endeavour to obtain
the authority to put to Mr Vickers the confidential information
necessary to persuade Mr Vickers that he ought not press the
Commission to issue the Order sought at this stage.

The proceedings have been adjourned for 7 days on that basis.
Order accordingly.
Appearances:  Mr L.R. Vickers appeared on his own behalf

as the applicant.
Mr A. Ferguson on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Leslie Ronald Vickers

and

Imtech Industries (Corp) Pty Ltd.

No. 2308 of 1997.

27 May 1998.

Order.
HAVING heard Mr L.R. Vickers on his own behalf as the
applicant and Mr A. Ferguson on behalf of the respondent, the
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Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—

(1) THAT the hearing of this matter be adjourned for 7
days to reconvene at 4.15pm on Wednesday the 3rd
June 1998.

(2) THAT Mr Ferguson endeavour prior to that date to—
(a) arrange payment to Mr Vickers of his outstand-

ing entitlements either forthwith or according
to a timetable agreed with Mr Vickers; or

(b) obtain sufficient authority to reveal to Mr
Vickers the information necessary to persuade
Mr Vickers not to proceed with his claim at
this stage.

(Sgd.) A.R. BEECH,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Kenneth John Walker
No. 2103 of 1997

Valerie Gwendoline Walker
No. 2104 of 1997

and

Baracus Pty Ltd T/A Hannan’s View Motel.

COMMISSIONER J F GREGOR.

29 May 1998.

Reasons for Decision.
On the 13 November 1997 Kenneth John Walker and Valerie
Gwendoline Walker (the applicants) each applied to the Com-
mission for an order pursuant to section 29 of the Industrial
Relations Act, 1979 (the Act) on the grounds that each of them
had been unfairly dismissed from employment with Baracus
Pty Ltd T/A Hannan’s View Motel (the respondent). The ap-
plicants also claim that at the completion of their several
contracts of service they were entitled to benefits in the form
of wages and superannuation plus a payment of $100 a week
for living expenses, accommodation, food and power. It is
common ground between the parties that the contracts of serv-
ice of the applicants were such that it was appropriate to deal
with both of the applications conjointly. One set of Reasons
for Decision will issue. Each of the applications will be dis-
posed of in a composite Order.

Mr Young, who appeared for the applicants, with the con-
sent of Mr Keys who appeared for the respondent submitted a
Minute of Agreed Facts. That Minute appears hereunder with
the exception of a schedule of the persons employed by the
Akudjura Restaurant between the 4 September and 18 Octo-
ber 1997. The schedule is not necessary for the purpose of
these Reasons. Also contained in the papers submitted by Mr
Young is a series of agreed documents to which I will refer to
later in these Reasons.

Minutes of Agreed Facts
1. The applicants were employed by the respondent

from 1 July 1994 until 18 October 1997 as Motel
Managers at the Hannan’s View Motel in Kalgoorlie.

2. The applicants remuneration package immediately
prior to termination was $576.92 gross per week each,
$75 per week salary sacrifice, 6% superannuation
calculated on $30,000, and lodgings.

3. The applicants received paid time off as was mutu-
ally agreed between the parties from time to time.

4. The applicants received serval bonuses from the re-
spondent during their period of total employment
with the respondent, including while engaged as
Motel Managers at the Hannan’s View Motel.

5. The applicants were engaged by Rita and William
Brooks (the directors of the respondent) at Hannan’s
View Motel from December 1990 until May 1992,

the Bayview Motel in Esperance from October 1992
until July 1993 and the Hannan’s View Motel from
July 1994 until termination.

6. The demolition of the building on the restaurant site
commenced in April 1997. The construction of a res-
taurant near the motel and owned beneficially by Rita
and Bill Brooks commenced in June of 1997 and it
was opened on 4 September 1997.

7. The restaurant experienced difficulties with staff re-
tention and areas of responsibility, general operations
and running, and the installation, operation and use
of a computer system.

8. Employment list—see attached list of people em-
ployed by Akudjura restaurant.

9. On Thursday 9 October 1997 at about 9.30am Rita
Brooks requested Ken Walker to do the restaurant
banking.

10. It was not the usual procedure for Ken Walker to do
the restaurant banking.

11. Ken Walker agreed to do the restaurant banking and
deposited the money at the Challenge bank. There
was a difference between the deposit book amount
and the actual amount of money of $50.

12. At about 10.30 am on 9 October 1997 an exchange
took place between Ken Walker, Jonelle Samson
(then Assistant Manager of the restaurant) and Rita
Brooks in the restaurant.

13. At about 6.30 pm on 9 October 1997 an exchange
took place between Val Walker, Jonelle Samson and
Ken Walker.

14. At about 10 am on Friday 10 October in the motel
back office Rita Brooks discussed with Val Walker
the events of the previous evening. Ken Walker later
joined the discussion.

15. Shelby Fishpool (motel receptionist) was in the front
office during the discussions referred to in paragraph
14 above.

16. On Saturday 11 October at about 10.30am Ken
Walker approached Rita Brooks regarding the dis-
cussion of Friday 10 October 1997.

17. Rita Brooks drove to Perth on Saturday 11 October
1997, and she and Bill Brooks flew into Kalgoorlie
on Wednesday 15 October 1997 at 8 pm.

18. On Tuesday 14 October 1997 Rita Brooks placed an
advertisement in the West Australian newspaper and
the Kalgoorlie Miner newspaper for Motel Manag-
ers at the Hannan’s View Motel.

19. Events of Saturday 18 October 1997—
(a) At 7.30 am Ken Walker telephoned Rita

Brooks in her motel unit. A brief exchange took
place between Rita Brooks and Ken Walker.

(b) At approximately 9 am Rita Brooks and Bill
Brooks went to the Walker’s motel unit and
handed each of the Walkers an “acceptance of
resignation” letter dated 16 October 1997. A
brief exchange took place between the parties.

(c) At approximately 9.30 am Rita Brooks and Bill
Brooks again went to the Walker’s motel unit
and handed each of the Walkers a second “ac-
ceptance of resignation” letter. A brief
exchange took place between the parties.

(d) At approximately 10.30 pm Rita Brooks and
Bill Brooks again went to the Walker’s motel
until and handed each of the Walkers a letter
dismissing them for gross misconduct. An
exchange took place between the parties.

20. The Walkers had completely vacated the motel by 2
pm that afternoon.

21. The parties agreed that the areas of difference are
(a) The content of the conversation of Thursday

morning referred to in paragraph 12 and if it
constitutes gross misconduct.

(b) The content of the conversation of Thursday
evening referred to in paragraph 13 and if it
constitutes gross misconduct.
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(c) The content of the conversation of Friday
morning referred to in paragraph 14.

(d) The content of the conversation of Saturday
morning the 11 October 1997 referred to in
paragraph 16.

(e) The contents of the conversation of Saturday
18 October 1997 referred to in paragraph 17.

(f) Method of calculating time-off in lieu.
22. The respondent agrees that if the Commission deter-

mines that there is non gross misconduct, then the
applicants are entitled to—

(a) Four weeks notice in lieu.
According to Mr Young there are three conversations, the

detail of which the parties dispute which are central to the
adjudication of this dispute. They are the events that are re-
ferred to in paragraph 12 of the Minute of Agreed Facts which
took place on the 9 October 1997. The events related to in
paragraph 14 which occurred on the 10 October 1997 and the
events detailed in paragraph 16 which took place on the 11
October 1997.

Paragraph 19 refers to events of Saturday the 18 October
1997. The parties are at one that the events occurred but they
each by the presentation of evidence, seek to convince the
Commission that their version is the true one. The Commis-
sion heard evidence from both of the applicants. Their story
can be summarised in the following way. On Thursday the 9
October 1997, on behalf of the respondent, the applicant Ken
Walker (Mr Walker) was requested to take the Akudjura res-
taurant’s banking which was in a bag in the motel to the
Challenge bank. When the teller counted the money it was
$50 short. This upset Mr Walker. He returned to the restaurant
and handed the banking papers to Jonelle Samson, the Assist-
ant Manager of the Akudjura restaurant who had made up the
banking and said to her, in front of Mrs Brooks, words to the
effect “Can’t you people get any fucking thing right”. Mr
Walker claims Ms Samson said “the money was correct when
I took it to your office to put it in the safe”. According to the
applicants, to them that inferred someone in their office had
removed $50 out of the bag in the safe. There were only three
people who knew the combination of the safe, however the
applicants said they made no allegations other than Mr Walker
to say that the money should have been counted before he left.

Later that day restaurant staff, without permission, had con-
tinued to walk straight past the reception area of the motel into
the back office and had used a photocopier and the computer.
The computer in question was a server to the computer system
and according to the applicant Valerie Walker (Mrs Walker) it
was on the instructions of the computer installer, inappropri-
ate to use the server. However Ms Samson came into the office
and did use the server. Mrs Walker decided she wanted to do
something about this conduct and asked Ms Samson to show
courtesy in the future; she should ask if it was convenient to
use the equipment. She was also told she was not to use the
server. She was also asked when would she allow the house-
maids to change her linen and clean her unit as it had not been
cleaned for some time. According to Mrs Walker Ms Samson
burst into tears and left the office.

On Friday 10 October 1997, Mrs Brooks had come into the
office and asked Mrs Walker about the events of the previous
night. Mrs Walker related the incident involving Ms Samson
by making the point that she did not walk into the restaurant
and go into the kitchen without being asked. Mrs Walker had
told Mrs Brooks that she stood at the front desk of the restau-
rant and asked the staff to tell the manager and Ms Samson
she wanted to see them. She only went into the kitchen when
she was told it was all right to do so. She expected the same
courtesy in response and had nominated times when it would
be no problem for the restaurant staff to use the electronic
equipment in the office. These were other than the busy times
for check outs and arrival of clients. During this conversation,
according to Mrs Walker, Mrs Brooks had been signing
workplace agreements and kept repeating that if the applicants
upset Ms Samson she would leave. If the situation did not
improve Mrs Brooks would close the restaurant and put it up
for sale. During this conversation Mrs Walker had told Mrs
Brooks that since the restaurant had opened the motel had a
whole set of problems with guest accounts due to the way

charges were posted in the restaurant. Guests were complain-
ing about the lack of service and poor attitude.

The conversation went to the $50 difference in the banking.
Mrs Brooks had said that the amount was not worth worrying
about and did not justify Mr Walker swearing as he had done.
At around this time Mr Walker had come into the office and
repeated to Mrs Brooks words that he had mentioned to Mrs
Walker in the morning. The words were “Do we really need
this rubbish with the restaurant or should we leave?” He told
Mrs Brooks that Mrs Walker’s reply was “No we won’t leave
until the new manager arrives when the restaurant will prob-
ably be sorted out”. Mr and Mrs Walker admitted in their
evidence that he said words of the nature “unfortunately the
restaurant is a load of shit”. Shortly afterwards Ms Samson
came back into the office and sat at the computer while Mrs
Brooks and Mrs Walker were still talking. This caused Mrs
Walker to leave. She was not prepared to discuss the matter
further in the presence of Ms Samson who in Mrs Walker’s
view had acted with discourtesy by not asking whether it was
inconvenient for her to come into the office at that time.

On the 11 October 1997, Mr Walker had told Mrs Walker he
was going to see Mrs Brooks before she returned to Perth to
apologise for swearing in the restaurant. He came back about
five minutes later and asked Mrs Walker “Did I give our no-
tice yesterday?” to which she responded in the negative. Mr
Walker said that Mrs Brooks had said that the notice had been
given. It was too late to apologise to her. The apology should
be made to Ms Samson who was the person insulted. Mr Walker
had observed to Mrs Brooks that Ms Samson was not a staff
member and he had not given his notice. Later on that day Mrs
Walker saw Mrs Brooks and no mention was made of her no-
tice. Later on that day Shelby Fishpool came to work and Mrs
Walker had asked her whether she thought that the applicants
had given notice on Friday to which Ms Fishpool responded
in the negative.

On the Tuesday 14 October 1997 the respondent’s account-
ant rang Mrs Walker and told her that Mrs Brooks had told
him to make up termination pay for the applicants. On the
next day Mrs Brooks and her husband Bill, the other principal
of the respondent, arrived at the door of the flat occupied by
the applicants. They talked generally about the hotel for 10
minutes. They were also present on the next day, nothing was
mentioned about notice. On Saturday when the applicants were
having breakfast they saw what they thought to be their jobs
advertised in the local paper and the West Australian. Mr
Walker rang the Brooks’ unit and asked why the positions were
advertised. He was immediately told because notice had been
given last Friday. This was denied by Mr Walker. About an
hour later Mr & Mrs Brooks came to the applicant’s unit and
handed to each of them a letter written in similar terms. The
text of the letter is included hereunder—

Further to our conversation on October 10th 1997 this
letter is to confirm that I have accepted your resignation
on October 10th 1997.
Your contract will come to an end on Thursday Nov. 7th 1997.
Thank you for your time at the Hannans View Motel

(Exhibit A 5 & 6)
According to the applicants they said to Mr and Mrs Brooks

they had not resigned, they would not be leaving and that if
they did decide to resign it would be in writing. In her evi-
dence Mrs Walker also said that she had told the Brooks’ that
Mr Walker could not give her resignation. A short time later
Mr and Mrs Brooks returned with another letter. They told the
applicants they did not want them as managers and had ar-
ranged for accommodation in a unit out side the motel, until
the notice that had been given by the applicants expired. The
applicants responded that they were not moving, they had not
given notice and until the letters were amended so that they
did not refer to the Walkers having given resignation, they
would not be leaving. Another letter was handed to the appli-
cants on the 18 October 1997. The text is—

Dear Ken and Val,
On October 10th, 1997 you verbally resigned from the
position of managers of Hannan’s View Motel, in the pres-
ence of myself and Shelby Fishpool.
I accepted your resignation and your subsequent with-
drawal of your resignation is rejected.
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The date of your employment termination is to be No-
vember 7th, 1997.
Due to the management situation of the Motel we request
that you vacate the Manager’s apartment on Sunday 19th,
of October 1997 at 11.30 am.
You will be provided alternative accommodation at unit
9, 540 Hannan St Kalgoorlie until the termination of your
employment.
Mr Hoff, our accountant has been advised of your termi-
nation and your final pay will be credited to your bank
account on November 7th, 1997.

(Exhibit A 7)
The applicants refused to accept the letters.
About an hour later the applicants were given another letter

which purported to terminate their services on the grounds of
gross misconduct.

Dear Ken and Val,
Your contract with the Hannan’s View Motel is hereby
terminated on the grounds of gross misconduct.
The date of your employment termination is to be with
immediate effect.
Due to the management situation of the Motel we request
that you vacate the Manager’s apartment on Sunday 19th,
of October 1997 at 11.30 am.
Mr Hoff, our accountant has been advised of your termi-
nation and your final pay will be credited to your bank
account.

(Exhibit A 8)
The applicants protested that they had not committed any

gross misconduct. They say that Bill Brooks replied to the
effect that they did not get on with the restaurant staff, did not
want the restaurant to exist at all and the respondent had to put
down something as a reason for dismissing. The applicants
protested about the allegation that they did not want the res-
taurant to operate. Again they pointed out that the fault was
not theirs, the problem was bad service and high prices. After
receiving the final letter the applicant decided to pack up and
they left.

The evidence given by Mr Walker essentially supports that
given by Mrs Walker and I do not intend to recite it in detail. I
will return to it later in my analysis.

Evidence was taken from the applicants concerning their
contractual benefits. Through Mrs Walker, they told the Com-
mission that they had a previous employment relationship with
the respondent as managers of the Bayview Motel in Esperance.
That contract was made between the respondent in this matter
but as trustee for the Brooks Family Trust trading as Bayview
Motel who in the contract were identified as the Owners.
Valerie and Ken Walker, were identified as the joint manag-
ers. The contract specifies that the joint managers agreed to
operate the Bayview Motel. The contract specifies the obliga-
tions of joint managers. It provides for payment of $40,000 to
be made to the joint managers together with a bonus of 10%
on any increased turnover (Exhibit 1). According to the evi-
dence the contract was bought to an end by notice given by
Mrs Walker on behalf of the joint managers.

The relationship was renewed when the applicants com-
menced work with the respondent at Hannan’s View Motel.
According to Mrs Walker’s evidence there were bonuses given
in the form of air tickets. She had been to New Zealand and
there were payments for trips to Broome and Darwin. In No-
vember 1997 there was another trip to the Melbourne Cup.
These trips were in payment of an obligation upon the respond-
ent which generated the entitlement because the applicants
would work seven days a week and be available at call. Ac-
cording to them there was an arrangement that they would
work six or seven weeks and have a week off. Although they
admitted that is not how the contract worked in practice. In
addition they had an entitlement to annual leave of four weeks
payable after 11 months work. There was no evidence in chief
given concerning these arrangements by Mr Walker.

The Commission received evidence on behalf of the respond-
ent from Rita Brooks, William Brooks, Jonelle Samson and
Shelly Fishpool.

Mrs Brooks told the Commission that the respondent em-
ployed the applicants in 1990 at the Bayview Motel in

Esperance from which they left at the end of 1992 when the
respondent leased the property. Mrs Brooks confirmed that
the contract of employment provided for four weeks annual
leave and other leave as requested. By this she meant that when
the applicants needed to go on a trip, for instance to attend to
a family bereavement or the birth of grandchild, the respond-
ent agreed to paid leave of absence. When this occurred the
respondent met the additional cost of paying for other em-
ployees to cover the absence. There was no arrangement for a
week off every six weeks and to Mrs Brooks’ memory there
was never any suggestion from the applicants that there was.
The version by Mrs Brooks of the incident after the banking
was that Mr Walker had burst into the restaurant and com-
menced abusing Ms Samson. Mrs Brooks was stunned by the
outburst. She could see that Ms Samson was very upset. Later
she checked with Ms Samson to see if she was all right. Mrs
Brooks rang her husband to discuss the events and decided
she would have to stay in Kalgoorlie to run the motel because
the behaviour of Mr Walker showed he was absolutely unable
to deal with the public. All of the outburst had been in the
restaurant which is a public place.

Later Mrs Brooks received another complaint from Ms
Samson who reported that she had been yelled at and abused
in the office by Mrs Walker. Mr Walker had also yelled at her
about changing sheets and cleaning her room. Ms Samson was
in tears and said she was going to leave. The next day Mrs
Brooks took up the matter with Mrs Walker. She asked Mrs
Walker if she had yelled at Ms Samson. Mrs Walker denied
that she had. Mrs Brooks reminded Mrs Walker that a few
weeks ago she (Walker) had said she would not recommend
the restaurant to anyone. There was then debate about whether
Mrs Walker yelled at Ms Samson when there was a guest
present. Mrs Walker denied that occurred. Mr Walker then
came in and said “as far as I am concerned I had spoken to Val
(Mrs Walker) about it this morning. We’ll pack our bags and
go today but we are going to give you notice, we will give you
four weeks. It has gone on too long. As far as I am concerned
you can shove your job.”

Mrs Brooks told her husband the applicants had resigned and
she organised herself to return to Perth the next day. Before she
went Mr Walker came up to her and said he wanted to apologise,
because he did not mean what he said. She replied “What didn’t
you mean, I have accepted your resignation” to which he re-
sponded that he did not mean to ‘go off’. Mrs Brooks suggested
to him that he should apologise to Ms Samson. His response
was “I wouldn’t fucking apologise to her, she’s useless”. Later
Mrs Brooks obtained legal advice. On the basis of that advice
she sought to confirm the applicants verbal resignation in writ-
ing. The letter of confirmation was drafted on the 16 October
1997. There were further altercations about the resignations and
about the incident with Ms Samson using the server. The situa-
tion was so bad on the 18 October 1997 that a letter confirming
their resignation was given. That was not accepted by the appli-
cants and a second letter of termination specifying gross
misconduct as grounds for dismissal was served. That was be-
cause Mr Walker had said he did not accept the word resignation
in the second letter.

Evidence was also taken from William Paul Brooks who is
a director of the respondent. He said that he was responsible
for the bonuses which were given to the applicants. He said
that the arrangement was that they would come to him and ask
him about getting paid a bonus or paying for a trip. They ap-
proached him because they did not get along with Mrs Brooks
as well as they did with him and he was running the financial
side of the hotel. He was happy enough to pay the bonuses
because the occupancy rates were high. Mr Brooks said there
was distinction between annual leave to which the applicants
were entitled under their contract and paid time off. He was
certain that there was no set procedure for the time off. He
gave them leave if he thought it was appropriate at the time. In
cross examination he specifically denied that there was an ar-
rangement where the applicants worked six weeks on with
one week off.

The Commission heard evidence from Jonelle Marie Samson.
She commenced work at the Akudjura restaurant on the 29
September 1997 at assistant restaurant manager. She related
that there were difficulties at that stage with the charging of
accounts of restaurant clients back to their motel bills. There
were difficulties with the computer system which meant she
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had to go into the reception area of the motel from time to
time to use a terminal. Ms Samson has a degree in sales and
marketing in the hospitality industry and is computer literate.
On each occasion she went into the office it did not take her
long to use the computer. Of the incident concerning the bank-
ing she related that Mr Walker was asked to take the money to
the bank. An hour later he came back and entered the restau-
rant. At the time she was with Mrs Brooks. The kitchen was
full of staff and there were customers in the restaurant. Mr
Walker launched into abuse using obscene language. She was
completely taken aback not only because of what was said but
that it was said in the restaurant with clients within hearing.
Mr Walker shouted that he was embarrassed to stand in the
bank when the banking was $50 short. He repeated the phrase
“you’re fucking useless”. At the time he was very angry and
frantic. After Mr Walker left Mrs Brooks had tried to pacify
Ms Samson but she was very upset by the whole event. She
then related an incident where she had used the server. She
had a quick and simple task to do. Mrs Walker challenged her
while doing so. She could hear Mr & Mrs Walker talking in
their room. Mrs Walker then returned and castigated her. Mr
Walker joined in yelling that she was (fucking) useless. He
then abused her about her room not being ready to be cleaned.

Finally evidence on behalf of the respondent was taken from
Shelby Fishpool who was the receptionist at Hannan’s View
Motel. She recalled Ms Samson coming into the office on the
9 October 1997 to use the computer, it was something she did
quite regularly. She witnessed the conversations between the
applicants and Ms Samson. She described it as a big conflict.
The applicants were yelling loudly while Ms Samson tried to
argue back. The whole event made her feel quite uncomfort-
able particularly when a guest walked into the office to check
in. This embarrassed her. Ms Samson was left distressed and
crying. She tried to comfort her. Ms Fishpool witnessed a con-
versation when Mr Walker had said to Mrs Brooks words
similar to “If you don’t like the way we are working, we’ll
resign and pack our bags and go tomorrow, we’ll give you a
month’s notice”. Ms Fishpool said she thought he was fired
up at the time and “really mad”. The next day she saw Mr
Walker again when he was packing his car. She asked what
they were doing and he replied “Did you hear we resigned”.
In response she said she had not heard officially by which she
meant from Mrs Brooks. Her evidence was that she did hear
Mr Walker angrily say they (the applicants) would resign.

It is the respondent’s general position that the actions of the
respondent in dismissing the applicants was not harsh or op-
pressive. Mr Walker’s conduct towards Ms Samson constituted
gross misconduct such that it was incompatible with the faith-
ful performance of his obligations under his contract of
employment and the conduct happened not once on the 9 Oc-
tober 1997 but twice. The gross misconduct relates to abuse
and to the use of objectionable and obscene language of an
extreme nature. This language would be unacceptable in nor-
mal circumstances but it was particularly unacceptable in the
hospitality industry. Mrs Walker’s conduct towards Ms Samson
on the 9 October 1997 also constituted gross misconduct and
her actions were such that they were incompatible with her
duties under her contract of employment. As with Mr Walker,
this was not acceptable in normal circumstances and particu-
larly not in the hospitality industry. It is argued by the
respondent that on the 10 October 1997 when Mrs Brooks
tried to investigate what had happened between Mr Walker
and Ms Samson for the purpose of making a decision whether
to dismiss the applicants for gross misconduct, that before she
could finalise her decision Mr Walker resigned on behalf of
both himself and his wife. Because he did so the respondent,
seeking not to act in a harsh or oppressive manner, accepted
the resignations but did not in doing so condone the conduct.
In short the respondent was prepared to have the contracts of
employment come to an end by the effluxion of time after
notice and not insist that the applicants leave the premises.
However on the 18 October 1997 the applicants both refused
to accept they had resigned. This was done through a letter
dated 18 October 1997 (Exhibit A 8) which confirms accept-
ance of the resignation and advises the applicants that the
withdrawal of the resignation was rejected. After taking fur-
ther advice the second letter dated 18 October 1997 was written
which referred to the grounds of gross misconduct as the basis
for the dismissal.

That is a sufficient recitation of the evidence. Before I deal
with witness creditability the law to be involved is set out in
Undercliffe Nursing Home. The test for determining whether
a dismissal is unfair or not is now well settled. The question is
whether the respondent has acted harshly, unfairly or oppres-
sively in its dismissal of the applicant. It is for the applicant to
establish that the dismissal was in all these circumstances un-
fair. The test for ascertaining whether a dismissal is harsh,
oppressive or unfair is that outlined by the Industrial Appeal
Court in Undercliff Nursing Home v. Federated Miscellane-
ous Workers Union of Australia (1985) 65 WAIG 385. The
question to be answered is whether the right of the employer
to terminate the employment has been exercised so harshly or
oppressively or unfairly against the applicant as to amount to
an abuse of the right. A dismissal for a valid reason within the
meaning of the Act may still be unfair if, for example, it is
effected in a manner which is unfair but if the employment
has been terminated in a manner which is procedurally irregu-
lar that will not of itself necessarily mean the dismissal is unfair
(see Shire of Esperance v. Mouritz (1991) 71 WAIG 891 and
also Byrne v. Australian Airlines (1995) 65 IR 32). In Shire of
Esperance v. Mouritz, Kennedy J also observed that whether
an employer in bringing about a dismissal adopted procedures
which were unfair to the employee, is but an element in deter-
mining whether the dismissal was harsh or unjust.

On a number of occasions during the proceedings, Mr Young
who appeared for the applicants, indicated that this was a case
which turns upon the assessment of the evidence by the Com-
mission. He went so far during the evidence of Ms Fishpool to
say to her “Now, I want you to think very, very carefully before
you answer this question, because a lot hinges on what you’re
going to say and potentially the future, quite literally, of the
Walkers hinges on this.” (transcript page 192). He then asked
her to recall a conversation between Mrs Walker, Mrs Brooks
and Mr Walker. Ultimately the response from Ms Fishpool
was that Mr Walker said he was definitely resigning.

I have been able to observe each of the witnesses during
their evidence. Mrs Walker was clearly upset about the whole
of the circumstances in which she found herself. She described
herself as a person who hardly ever swore. If she ever did she
would use the word ‘shoot’. Similarly Mr Walker, referring to
the fact that he had taken an oath, said that he swore on only
two occasions during the incidents that have been subject to
enquiry. Mrs Walker sought to have Ms Fishpool confirm her
version of the events. She was sure that Ms Fishpool would
do so. The way the evidence has fallen the story of each of the
Walkers corroborates that of the other but there is no corrobo-
ration from any other source for their version of events. On
the other hand Mrs Brooks gives a quite different account of
the events to that advanced by the Walkers, one which paints a
picture of quite gross misbehaviour by Mr Walker and bom-
bastic and aggressive behaviour by Mrs Walker. The evidence
of Mrs Brooks received strong corroboration from Ms Samson.
Ms Samson presented her evidence in a rational and logical
way. She was subject to considerable pressure in cross exami-
nation by Mr Young but that cross examination did not shake
her from her version of events which provides strong support
for the story advanced by Mrs Brooks, particularly as to the
grossness of the behaviour of the applicants. As I mentioned
previously Mrs Walker sought corroboration from Ms Fishpool.
However she did not receive it. I have no reason at all to doubt
the truthfulness of Ms Fishpool’s evidence. She not only cor-
roborated Ms Samson’s version of events, but she provided
support for Mrs Brooks’ version of what happened when the
respondent alleges that Mr Walker gave his resignation. In
addition to that she says that she spoke with Mr Walker the
next day and he confirmed the resignation.

There was some interchange between Mrs Brooks and Mr
Young concerning the style of her evidence and whether she
was being flippant or not. On a number of occasions the Com-
mission directed Mrs Brooks to answer questions. However
the blame for that should not be laid at the feet of Mrs Brooks
entirely. When she gave answers which were sometimes not
to the point of the question, they were taken up and pursued
by Mr Young. This resulted in a long and sometimes circular
cross examination with, on occasions, considerable amount of
heat in it. Mrs Brooks told the Commission she had never
been in a witness box before in her life. The cross examina-
tion was lengthy, thorough and aggressive and considering her
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reaction to it I have formed the view that she has given a truth-
ful recitation of what happened and what she did as a response.
Her version is corroborated by two independent witnesses. The
evidence of Ms Fishpool was not diminished by the attack on
her credibility made by Mr Young when he suggested that Mrs
Brooks had given her expensive perfume as a present. In cross
examination Ms Fishpool said that each of the receptionists
had been given a similar present because of additional work
they had done in the absence of senior managers. Insofar as
witness credibility is concerned the evidence of the respond-
ent has the ring of truth and substance. I am unsatisfied with
the truthfulness of the evidence given by the applicants and I
have no hesitation in concluding that where the evidence of
the applicants disagrees with that of the respondents that I ac-
cept that given on behalf of the respondents.

My conclusions are that on the balance of probabilities, I
find that the incidents commenced with Mr Walker being asked
to do some banking for the restaurant. That banking was $50
short and Mr Walker had to wait at the bank while there was a
recount. This made him angry if not furious. He returned to
the motel, went into the restaurant and launched into an angry
attack upon Ms Samson using obscene language. He did so in
a place where clients of the respondent could hear and in front
of other staff. The behaviour would have been unacceptable in
any workplace, but in the hospitality industry it must be de-
scribed as gross and fundamentally at odds with his obligations
under his contract of employment. I find that on the next day
that in the presence of Mrs Walker, Mr Walker uttered words
which could reasonably be taken to be a resignation. Again
this was done in intemperate language. Mrs Brooks was en-
tirely justified in drawing the conclusion that the applicants
had resigned. This view was open to her because there had
been a long relationship between them. In their relationship at
the Bayview Motel there is evidence by the contract (Exhibit
1) that it was clear the applicants were described as joint man-
agers. The evidence is, that contract was brought to an end by
a notification made by Mrs Walker. Mrs Brooks was entitled
to draw the conclusion that the applicants continued to offer
for hire as employees in the same way at Hannan’s View as
they had at the Bayview Motel.

Mrs Walker had the opportunity to demur from the resigna-
tion given by Mr Walker but she did not do so at the time. That
she may have sought to change this later is not the point. In
any event, by her evidence, she seeks to rewrite the history of
the matter and I do not accept her version of the events at all.
When Mr Walker approached Mrs Brooks to apologise before
she headed off to Perth, he repeated his abuse of Ms Samson.
To the respondent this was quite unacceptable and that is fully
understandable. The Akudjura restaurant is attached to the
Hannan’s View Motel. To the ordinary observer they are one
and the same. The business relationship between them is not
readily perceivable by the public. The restaurant and the re-
ception for the hotel are in the same building. It is unacceptable
for a manager of one part of the business to treat staff in an-
other part of the business, albeit not under his control, in the
manner that Mr Walker did. It is inappropriate in the hospital-
ity industry to use the type of language Mr Walker did to
describe fellow employees in any event.

I accept Mrs Brooks’ evidence that she thought that she did
not have to do any more about those incidents because a resig-
nation had been bona fide given. When she found out that it
had not, she sought to correct that by giving appropriate no-
tices in writing, first the acceptance of the resignation and then
the following two documents. I do not accept that there was
ever condonation of the conduct of the applicants. I do not
think it is unreasonable in the circumstances that Mrs Brooks
did not continue with the dismissal forthwith after she thought
the resignation had been given particularly when one consid-
ers the long relationship between the parties.

Ultimately the reason for the dismissal was given as gross
misconduct. That is certainly attachable to the behaviour of
Mr Walker because of the language he used. It may not be so
readily attachable to the dismissal of Mrs Walker, although
her conduct was such as to be incompatible with the continu-
ation of the contract of employment, particularly on the 18
October 1997 when the applicants told the respondent that they
would not vacate the premises. The relationship had clearly
fundamentally broken down at that stage. So even if the con-
duct of Mrs Walker cannot be said to be gross misconduct her

general conduct evinced an intention by that time not to be
bound by its terms and a summary dismissal, however named,
was justifiable.

There has been no unfairness, oppression or harsh dealing
in either of these dismissal upon the tests that have been ap-
plied in the Undercliff case (supra) and Shire of Esperance v.
Mouritz and an Order will issue dismissing each application.

As for the claim for contractual benefits, the evidence that I
accept is that it is clear that there is no entitlement to leave in
the way suggested by the applicants. There has been no evi-
dence which would establish a claim for living expenses for
14 weeks at $100 a week, nor for 17½% leave loading nor for
wages in lieu of notice, nor for what is described as holiday
pay. There was a claim for superannuation guarantees but no
evidence was led concerning it and I am unable to make a
finding. Insofar as leave is concerned it is submitted that there
was four weeks annual leave paid each year but there was no
arrangement that can be discovered which would support the
contention that the applicants were entitled to one weeks leave
after every six weeks worked. There is evidence that from
time to time by mutual agreement, there were what can be
described as bonuses paid. These may have been paid in cash
but were more often paid by way of the respondent purchas-
ing air tickets to various places nominated by the applicants
and where they would be absent for various amounts of time.
I can discover no terms of contract which would give rise to
the benefits claimed and the application for contractual enti-
tlements is dismissed.

Appearances: Mr C Young appeared on behalf of the appli-
cants.

Mr C Keys appeared on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Kenneth John Walker
No. 2103 of 1997

Valerie Gwendoline Walker
No. 2104 of 1997

and

Baracus Pty Ltd T/A Hannan’s View Motel.

COMMISSIONER J F GREGOR.

29 May 1998.

Order.
Having heard Mr C Young on behalf of the applicants and Mr
C Keys on behalf of the respondent the Commission pursuant
to the powers vested in it under the Industrial Relations Act,
1979 hereby orders—

THAT the applications be and are hereby dismissed.
(Sgd.) J.F. GREGOR,

[L.S.] Commissioner.
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SECTION 29(1)(b)—Notation of—
 APPLICANT  RESPONDENT NUMBER COMMISSIONER  RESULT

Barreiro J Matt and Dana Lyon 2395 of 1997 Gregor C. Dismissed
Bowra GA Air Australia International 1947 of 1997 Gregor C. Dismissed
Cameron IM Nutri-Metics International 1969 of 1997 Beech C. Discontinued

(Australia) Pty Ltd
Campbell A Vanguard Security Pty Ltd 1466 of 1997 Parks C. Dismissed
Campbell DI Spotlight Stores Pty Ltd 2417 of 1997 Gregor C. Discontinued
Caporn DW PE Personnel 2289 of 1997 Parks C. Discontinued
Clarke AF Rockingham Sheetmetal Works 2152 of 1997 Beech C. Discontinued
Cole JM Hexane Pty Ltd T/a Torrens Real 2116 of 1997 Parks C. Discontinued

Estate Ballajura
Conley SM BTR Indeng Pty Ltd 71 of 1998 Beech C. Discontinued
Costello KP Jason Cleaner Service 1930 of 1997 Parks C. Discontinued
Cusack K Terence J Malone & Associates 118 of 1998 Gregor C. Dismissed
De Alwis V Birman and Ride 869 of 195 Parks C. Dismissed
Deppler GD Bibra Lake Food & Liquor Shop 139 of 1998 Beech C. Discontinued
Evans L Biante Pty Ltd 2290 of 1997 Scott C. Dismissed
Faithfull U Orbit Manufacturing Pty Ltd 2351 of 1997 Gregor C. Discontinued
Fitzgibbon S Bayriver Nominees Pty Ltd T/a 2276 of 1997 Scott C. Dismissed

Success Personnel
Francesca G Sanity 128 of 1997 Parks C. Discontinued
Gregory-Haynes A Abbey Vale Vineyard 132 of 1998 Beech C. Discontinued
Hall BC A.C.R.A.H. Inc. 57 of 1998 Beech C. Discontinued
Hart GT Blossoms Wholesale Nursery 959 of 1997 Parks C. Discontinued
Hawke RA Kwinana Fertilisers and Packaging 2068 of 1997 Parks C. Discontinued
Hawkins CM Second Skin Pty Ltd 1697 of 1996 Gregor C. Dismissed
Heath DP SFM Engineering 2091 of 1997 Gregor C. Discontinued
Hill MT Buttermere Nominees Pty Ltd 2373 of 1997 Gregor C. Dismissed

T/a Nuford
Hope KR Healy Airconditioning Pty Ltd 2021 of 1997 Beech C. Discontinued
Jackson S Universal Rigging & Supply Co. Ltd 67 of 1998 Beech C. Discontinued
Kerr JW Mada Holdings Pty Ltd 1640 of 1997 Scott C. Dismissed
Kuvekalovic KG Australian Workers Union 1303 of 1997 Parks C. Discontinued
Larsen P Pomeranius Pty Ltd T/a Swan

Valley Motors 2277 of 1997 Gregor C. Dismissed
Matheson S Volona Nominees Pty Ltd 109 of 1998 Scott C. Dismissed
McCashney PS Lenane Holdings 218 of 1998 Gregor C. Granted
McLean SQ Beluen Enterprises Pty Ltd T/a 39 of 1998 Beech C. Discontinued

Myles Service Stations
Mendis M Mindarie Marina Hotel 1839 of 1997 Beech C. Discontinued
Mildwaters JD Proxi Pty Ltd T/a Capel Tavern 61 of 1998 Beech C. Discontinued
Miles TS ERG Group of Companies 2208 of 1997 Scott C. Dismissed
Moffat AC K Grieves & R Read & Co 2286 of 1997 Scott C. Dismissed
Neuman K Kraige Nominees Pty Ltd As 2245 of 1997 Gregor C. Granted

Trustee for Link Family Trust
T/a M L Communications also
T/a Pocket Phone Communications

O’Brien LA Issa Furniture Industries 2345 of 1997 Parks C. Discontinued
Pain GN Communiquardo Pty Ltd 1225 of 1995 Parks C. Dismissed
Pearcey LA The Card and Paper House Pty Ltd 2082 of 1997 Scott C. Dismissed
Pickering B Carlton Hotel 1155 of 1995 Parks C. Discontinued
Rupe A Designair Fabrication 2038 of 1997 Scott C. Dismissed
Saliba FM Shire of Capel 443 of 1998 Beech C. Discontinued
Salmon MW Richard Louis Grimson and 2292 of 1997 Beech C. Discontinued

Lucas Theodorus Duindam T/a
Bonney Ski Boat

Smith DI MP Rogers & Associates Pty Ltd 84 of 1998 Gregor C. Discontinued
Stanmore PJ Skilled Engineering Ltd 2225 of 1997 Parks C. Discontinued
Stanton RG L & S Davies Pty Ltd T/a Davies 1760 of 1997 Parks C. Discontinued

International
Stewart C Alpha and Omega Pty Ltd and 1655 of 1997 Beech C. Discontinued

Superlink of Australia Pty Ltd
Taylor S Otis Building Technologies Pty Ltd 2171 of 1997 Beech C. Discontinued
Waller DBM Boral Resources (WA) Ltd 1858 of 1996 Parks C. Discontinued
White AJ Compass Ford Pty Ltd 251 of 1998 Beech C. Discontinued
Wiseman FJ Capel Diary Company (WA) 2455 of 1997 Beech C. Discontinued
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CONFERENCES—
Matters arising out of—

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Civil Service Association of Western Australia
Incorporated

and

Ministry of Justice.

No. PSAC 35 of 1998.

COMMISSIONER J F GREGOR.

4 June 1998.

Direction.
WHEREAS on the 4 May 1998 the Civil Service Association
of Western Australia Incorporated (CSA) applied to the Pub-
lic Service Arbitrator for a conference pursuant to section 44
of the Industrial Relations Act, 1979 (the Act) over matters
relating to an intention of the CSA to seek to negotiate with
the Ministry of Justice (MOJ) an enterprise bargaining agree-
ment to replace the Ministry of Justice Enterprise Bargaining
Agreement 1995 which expired on the 31 December 1997;
and

WHEREAS on the 2 June 1998 the Commission conducted
a conference between the parties; and

WHEREAS at the conference the Commission was told that
the parties had entered into an enterprise bargaining agree-
ment registered in the Western Australian Industrial Relations
Commission and known as the Ministry of Justice Enterprise
Bargaining Agreement 1995. By Clause 5.—Date and Period
of Operation the agreement shall operate on and from the 15
December 1995 and remain in force until the 31 December
1997 and further, that six months prior to the date of expira-
tion of the agreement the parties will commence negotiation
for its renewal and/or replacement; and

WHEREAS by subclause 3 of Clause 5 if a party wishes to
withdraw from the agreement either before or after the date of
expiry they may do so in accordance with the Western Aus-
tralian Industrial Relations Act, 1979; and

WHEREAS at the date of the conference there had been no
application by either party to withdraw from the agreement;
and

WHEREAS it is reasonable to conclude therefore the par-
ties continue to be bound by the provisions of the agreement
inter alia the requirement to commence negotiations for re-
newal or replacement of the agreement six months prior to the
date of expiration; and

WHEREAS despite the service of a claim by the CSA and
various meetings between the parties no real progress had been
made on the replacement of the agreement; and

WHEREAS by a staff newsletter Volume 5 Number 12 of
the 22 April 1998 the MOJ published its intention that “an
new EBA will also be negotiated by November 1998”; and

WHEREAS by publication of such a policy, confirmed in
the conference by Mr Lange who appeared on behalf of the
MOJ, it can be concluded that the MOJ has no intention to
complete the negotiations of a replacement enterprise bargain-
ing agreement in accordance with the obligation on it in Clause
5.—Date and Period of Operation of the Ministry of Justice
Enterprise Agreement 1995 the terms of which the MOJ has
not sought relief by applying for variation; and

WHEREAS the Commission has concluded that the actions
of the MOJ in dealing with the application by the CSA for a
replacement to the Ministry of Justice Enterprise Bargaining
Agreement 1995 does not evince an intention to negotiate a
replacement agreement in a timely manner and the failure of
the MOJ to enter into appropriate negotiations may lead to
prejudice of its employees concerning their terms and condi-
tions of employment; and

WHEREAS the Commission may at or in relation to a con-
ference under Section 44 of the Act make such suggestions
and give such directions as it considers appropriate and

without limiting the generality of the foregoing may direct the
parties to confer with one or other; and

WHEREAS the Commission has formed the view that if it
were to direct that the parties meet for the purpose of having
discussions with the aim of reaching an enterprise bargaining
agreement by the 1 August 1998 that would act to prevent the
deterioration of industrial relations in respect of the matter in
question;

NOW THEREFORE pursuant to the powers vested in it by
Section 44(6)(a) of the Industrial Relations Act, 1979, the
Commission hereby Directs—

1. THAT the parties are to meet to negotiate an enter-
prise bargaining agreement to replace the Ministry
of Justice Enterprise Bargaining Agreement 1995
which expired on the 31 December 1997 with the
discussions to be completed by 1 August 1998.

2. THAT the parties have liberty to apply to vary this
Direction on 48 hours notice.

(Sgd.) J.F. GREGOR,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western

Australian Branch

and

Activ Foundation.

No. C 84 of 1998.

24 April 1998.

Order.
WHEREAS this matter was the subject of a conciliation con-
ference under section 44 of the Industrial Relations Act, 1979
on 23 March 1998; and

WHEREAS a resolution of all issues arising from or in rela-
tion to the contract of employment was reached at that
conference; and

WHEREAS the parties consented to the issue of an order
for discontinuance subject to the draft deed produced by the
respondent to the Commission on 25 March 1998 being a
schedule to the order in this matter and binding on the parties
and recording various commitments;

NOW THEREFORE, I the undersigned, pursuant to the
powers conferred under the Industrial Relations Act, 1979 do
hereby order —

1. THAT the applicant and respondent shall respectively
refrain from discussing the issues between them the
subject of this claim with any third party unless re-
quired to do so by law.

2. THAT this application shall be and is hereby discon-
tinued.

(Sgd.) S.A. CAWLEY,
[L.S.] Commissioner.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western

Australian Branch

and

Quirk Corporate Cleaning Australia Pty Ltd.

No. C 67 of 1998.

21 April 1998.

Order.
WHEREAS this matter was the subject of a conference on 5
March 1998; and

WHEREAS the issues between the parties were discussed
at that conference; and

WHEREAS the matter was held over for a period and made
subject to a notification by the applicant that a dispute still
existed; and

WHEREAS no such notification has been received;
NOW THEREFORE, I the undersigned, pursuant to the

powers conferred under the Industrial Relations Act, 1979 do
hereby order —

THAT this application shall be and is hereby discontin-
ued.

(Sgd.) S.A. CAWLEY,
[L.S.] Commissioner.

CONFERENCES—
Matters referred—

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Construction, Mining, Energy, Timberyards, Sawmills
and Woodworkers Union of Australia—Western Australian

Branch

and

Hamersley Iron Pty Limited.

No. CR 370 of 1997.

30 March 1998.

Reasons for Decision.
COMMISSIONER S A CAWLEY: The issue in this matter
was the subject of conciliation proceedings before Commis-
sioner Beech. The parties did not resolve the dispute between
them in those proceedings and it was referred for hearing with
re-allocation to the Commission as now constituted. In brief,
The Construction, Mining, Energy, Timberyards, Sawmills and
Woodworkers Union of Australia—Western Australian Branch
(“the union”) is in dispute here with Hamersley Iron Pty Lim-
ited (“the company”) over its transfer of three employees within
its operations.

The background to this matter is summarised as follows.
The company is engaged in iron ore mining and processing in
the Pilbara region of Western Australia. It transports ore from
mine sites such as Paraburdoo and Tom Price by rail to port
facilities at Dampier. This is known as mainline work. It in-
volves shift work. The three transferred employees, Mr D
Daniel, Mr C Shaw and Mr N Benardi are locomotive drivers
in the Company’s rail operations. They are based at Dampier.
Their employment is regulated by the Hamersley Iron (Pro-
duction and Processing) Award, 1987 (“the Award”). Another
locomotive driver whose employment is regulated by the Award
is on extended sick leave. He is not involved in this dispute.
The Award drivers were given notice in December 1997 by
management of a transfer to day work. This effectively meant
that by not being on a shift roster, with the penalty payments

that involved, their income would be reduced. And because
mainline work is carried out in shifts they would no longer
have the prospect of doing that work or obtaining the allow-
ances and benefits attached to that.

Daniel, Shaw and Benardi (“the Award drivers”) have sig-
nificant service with the company. Daniel has been employed
as a locomotive driver on rostered shift work for approximately
24 years. It appears Shaw has approximately 17 years of serv-
ice and Benardi 13 years. It appears all of this service has
involved rostered mainline shift work. There is evidence from
Daniel that the transfer meant he could expect his income of
approximately $80,000.00 per year to halve. A company wit-
ness said the drop in income probably would not be so great
and nominated a figure of $48,000.00 as the likely result. In
either case the change in work, pattern of work and remunera-
tion associated with the transfer to day work is significant.

Approximately 86 other locomotive drivers are employed
by the company. Their employment is not regulated by the
Award because registered workplace agreements exist between
these employees (“staff drivers”) and the company.

Registered workplace agreements first were offered by the
company to its employees whose contracts of service were
regulated by the Award in or about early 1994. In offering its
employees registered workplace agreements in lieu of the
Award regulation the company expressly stated that it was a
matter for individual choice and there would be no discrimi-
nation against employees who did not take up those offers.
The Award drivers here, with a few others, decided to con-
tinue to have their employment regulated by the Award. This
was a choice offered to them at the time by the company.

Early in 1997 the Company introduced a new schedule for
its mainline rail operations. The roster then applying to the
employees the subject of this application did not conform with
the new schedule. There is provision in the Award for a proc-
ess by which a roster in conformity with any new schedule
may be agreed upon between the Company and the affected
employees and implemented. (Subclause (1)(a), (b) and (f) of
Clause 5.—Shift Work of Division 1—Part 2 of the Award).
According to paragraph (c) of the same subclause the existing
roster is to apply pending the establishment of a new roster
either by agreement in accordance with the process or, in the
event of a failure to reach agreement, a roster determined by
the Commission. There was no agreement on a roster by the
time of the implementation of the new schedule in early Janu-
ary 1997. The schedule was implemented. Staff drivers carried
out the mainline work per the new schedule. The employees
covered by the Award continued to attend for work in accord-
ance with the existing roster and were directed to carry out
what are commonly called “yard duties” at the Dampier rail
operations. However they continued to be paid as if they were
performing mainline duties save for the overnight allowance.
The discussions on a new roster continued in the meantime.
No agreement was reached.

In February 1997 the company made application to the Com-
mission in relation to the roster dispute (Matter No. C 34 of
1997). It was allocated to Commissioner Beech. He instituted
an enquiry by a Deputy Registrar. This was completed in
March. The parties remained in dispute. On 21 March 1997
the issues for arbitration out of that application were referred
for hearing. As the record shows, by consent of both parties
expressed in June 1997, it did not proceed to hearing. The
union applied to the Commission to have the dispute over the
roster determined (Matter No. 929 of 1997). It was allocated
to Commissioner Beech. On 19 November 1997 Commissioner
Beech issued reasons in that matter [(1998) 78 WAIG 736]
determining a preliminary issue between the parties as to
whether the effect of any roster change was bound to be “cost
neutral”. “Cost neutral” was defined in those reasons as mean-
ing “that although the roster may change, the earnings of
employees working the roster do not change, or change only
slightly” [Ibid, at page 738]. The Commissioner found that —

“for the purpose of the roster to be introduced for award-
covered locomotive engine drivers, it be drawn in such a
way as to reflect cost neutrality as that had been under-
stood between the parties”.

[Ibid, at page 739]
The matter was adjourned on the basis the parties would

have further discussions with the matter to be re-listed at the
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request of either party. No resolution between the parties re-
sulted. The matter was re-listed. Supplementary reasons dated
16 January 1998 issued. In these Commissioner Beech records
that three employees whose employment was covered by the
award were “transferred to day work” on 22 December 1997
and that a claim by the union that this was unfair was to be
determined by the Commission differently constituted. This is
a reference to this matter (CR 370 of 1997) which, concilia-
tion before Commissioner Beech having been unsuccessful in
resolving the dispute (now over the transfer of the three em-
ployees as distinct from the roster dispute) was referred and
re-allocated for hearing. In the meantime Commissioner Beech
finalised an order reflecting his conclusion on the “cost neu-
tral” issue with the issue of what roster was to apply still to be
determined. Still another claim by the union filed in the Com-
mission in relation to all this is in existence. It is to the effect
that by its actions in transferring Daniel, Benardi and Shaw,
the company effectively imposed “partial redundancies” on
them. It has been allocated to Commissioner Beech. At the
time of hearing there had been no proceedings in the Commis-
sion on this claim.

The detail above on claims, determinations and proceedings
is a matter of background only. The issue before the Commis-
sion as constituted is the referred dispute out of C 370 of 1997.

The reference for hearing is expressed as follows —
The applicant union states that the respondent has given

notice to its rail employees of their transfer to day work
with effect from 22 December 1997.

The applicant union and its members object to the pro-
posed transfer and claim it is unfair in that it will deprive
the applicant union’s members of the opportunity to drive
mainline trains, reduce their earnings and discriminate
against them by reason of them refusing to sign workplace
agreements.

The respondent objects to and opposes the claim.
One of the drivers, Mr Daniel Daniel, gave evidence on be-

half of the union. Mr Alan Steven Watling gave evidence on
behalf of the company. He holds the position Manager, Rail
Operations.

There are some documents in evidence. One is a company
circular dated 21 November 1997 from Mr Watling to em-
ployees in mainline rail work [Exhibit 2]. It advises employees
of the Commission’s decision on the preliminary “cost neu-
tral” issue, and goes on to state that inequities will arise in the
distribution of mainline work if the Award employees are to
maintain income levels and the company to maintain its costs.
Options being considered by the company are then stated.

These are—
• appeal the decision (however there are difficulties in

appealing decisions that do not finally determine a
matter as in this case).

• pursue a cost neutral roster with the union. However
this will give an unequal distribution of work be-
tween staff and award employees.

• have award enginemen work the staff roster, but on
their current rate of pay notwithstanding the fact that
this rate of pay would be in excess of the award.

• request the Commission re-list the matter with a view
to obtaining a final decision and then lodging an ap-
peal.

[Exhibit 2]

Transferring the Award employees is not identified as an
option. Nor are redundancies.

The transfer of the Award employees to day work was done
by way of a letter dated 10 December 1997 with what might
be called an “explanatory” letter of the same date. The letters
to Mr Daniel are in evidence [Exhibits 3 and 4]. Notice is
given that the transfer is pursuant to Clauses 7(11) and 15(4)
of Division 1 Part 1 of the Award and is to take effect on 22
December 1997. The other letter refers to the company’s ex-
perience and interpretation of the situation as to negotiating a
roster for Award employees over months and the company’s
expectations that there would be no resolution for months. It
then goes on to say that the actual experience in the mainline
operations over the past 12 months has demonstrated to the
company that it does not need the Award drivers on the roster.

Accordingly, it says the company will no longer pursue the
establishment of a roster under the Award.

In essence, the company’s position now is an agreed roster
will not be needed because the Award drivers, who are no longer
needed, are to be transferred to day work.

An internal company circular dated 11 December 1997 states
that Award drivers had been required to transfer from shift
work to day work. It says that the company had endeavoured
to share the work equitably, that other rail employees (not staff
drivers whose conditions and remuneration were confirmed
as unchanged), had been transferred from shift work to day
work, that any continuation of what had existed was not fair
and that the background was really introduction of single-driver
trains in 1995 which left the company with an excess of loco-
motive drivers.

It is Mr Daniel’s evidence that from the advent of registered
workplace agreements in early 1994 to the end of 1996 there
was no problem in either the Award drivers being rostered on
mainline work or in reaching agreed changes to the roster to
meet changes in scheduling. He acknowledges that for most
of 1997 he was paid as if he was carrying out work per the
roster, including mainline work (save for the overnight stay
allowance) when he in fact was limited to local work. He says
local work consists largely of washing cars with some shunt-
ing work and other duties. He says that when he received the
letter dated 21 November 1997 from Mr Watling transferring
him from shift work to day work [Exhibit 3], he felt as if the
company considered him worthless despite his approximately
24 years of service with it as a locomotive driver. Mr Daniel
says that as a result of the transfer his remuneration would
drop approximately 50% over a year.

Mr Watling’s evidence can be summarised as follows. He
took up the post of Manager, Rail Operations in April 1997.
The position involved responsibilities for the cost effective-
ness of the operations and safety. Implementing new schedules
is necessary from time to time due to changes in demand and
consideration of ore grades and stockpiles. Usually schedules
for mainline work change about once every 12 months. A new
schedule came into effect on 5 January 1997. When he took
up his post in April 1997 he was unhappy about the fact that
the Award drivers were working locally but were being paid
as if working mainline work on that roster. He recommended
then that the Award drivers be transferred to day work then
but this course was not endorsed by his supervisor. He ac-
knowledges that the possibility of transfer was not raised with
the union or the Award employees in any discussion over ros-
ters or at any time from April prior to the direction to transfer
being made to each Award employee in December. He says
the decision to transfer had nothing to do with the finding of
Commissioner Beech on 19 November adverse to the compa-
ny’s position on the “cost neutrality” issue; which issue he
acknowledged as the main cause of the failure to reach an
agreed roster with the union. Mr Watling says the reason for
the transfer was the realisation by the company from its expe-
rience in 1997 that it did not need any more mainline drivers.
He acknowledges that no other engine drivers are engaged
solely on day work. He says that if the drivers had agreed to a
roster in the first half of 1997 they would have been on mainline
work. Mr Watling acknowledges that the Award drivers pro-
duced a number of roster options for the company’s
consideration but that these were all rejected. It is acknowl-
edged that the Award drivers were never actually directed to
work times other than in accordance with the existing roster
and the right to institute a different start time by giving notice,
while raised with the union, was not proceeded on. Mr Watling
said that he estimated the number of locomotive drivers sur-
plus to requirements at the time of hearing was six. He
acknowledges that on 4 December 1997 he told employees
the number was three. Mr Watling said the company had given
no thought to varying the award to overcome any problems
and had not considered calling for voluntary redundancies.

Mr Schapper (of counsel) for the applicant submitted that in
transferring the Award drivers to day work the company had
acted unfairly on a number of grounds. First it is said that the
purported reason of no mainline work for Award drivers is
contradicted by the company’s conduct, including its continu-
ing to negotiate over the roster in 1997 for mainline work. He
says the transfers effectively mean the Award drivers are un-
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able to carry out the full range of work which their qualifica-
tions and experience warrant and this deprivation is in breach
of the Award and commitments by the company. Mr Schapper
submits that notwithstanding the rhetoric of the company the
transparent reason for the transfers is that the Award drivers
are regarded as a nuisance because their employment contin-
ues to be subject to Award regulation. This, he says, is the
reason for the transfer. Mr Schapper says this amounts to dis-
crimination against the Award drivers because they chose that
regulation. And, according to Mr Schapper, if there is not
enough mainline work for all the locomotive drivers employed
by the company then fairness should mean that what is avail-
able is shared evenly amongst all locomotive drivers. He says
the transfer of three of the drivers (the Award drivers), with
the attendant significant drop in remuneration, is to impose
the whole burden of the company’s excess manning on these
employees. That is unfair says Mr Schapper, as is the compa-
ny’s disregard for the employees’ long service and record, and
their personal circumstances including Benardi’s situation as
the sole income earner for his pregnant wife and two children.

Mr Ellis (of counsel) for the respondent submitted that the
union’s position should be rejected. It was emphasised that
there is a right under the Award to transfer employees as had
occurred here and it is well established that the Commission
will not interfere with the exercise by an employer of a right
under an award or with decisions concerned with the opera-
tion of the business unless the duties the employees are required
to perform are onerous, unsafe or unfair. Mr Ellis submitted
that the fact that the award was a consent document meant the
onus on the applicant to establish unfairness was particularly
high. That the employees affected felt aggrieved or were to
get less remuneration did not establish unfairness. It is said
the day work is safe and involves work performed by the Award
drivers on shift. With the conclusion that the award drivers are
surplus to operational requirements, the transfers were a means
of dealing with that in lieu of the alternative, redundancy. There
is no unfairness in the drop in income, it was suggested, be-
cause the Award drivers no longer had to experience the various
disabilities and social disruptions the penalties and allowances
are designed to compensate. Mr Ellis says the company com-
monly transferred employees to day work when they have been
unable to perform the requirements of shift work or there is no
work that needs to be done on shift. It was pointed out that the
Award employees had not done mainline work since the new
schedule was introduced in January to the point of transfers
nearly 12 months later. The company says there was no dis-
crimination against the Award employees and a requirement
to keep the Award drivers on shift would amount to an unrea-
sonable disregard of the company’s legitimate operational
needs. It is submitted that the union’s application should be
dismissed.

The company’s statement of the law as to the Commission
not intervening in the exercise of a lawful right of an employer
to organise its business unless it can be demonstrated that such
an exercise is unfair is correct and there is no doubt that the
company has the right under the Award to transfer engine driv-
ers from shift work to day work. The question here is has the
right been exercised unfairly here. The onus of demonstrating
unfairness falls on the union making the claim.

Having regard for the evidence I have reached the following
conclusions.

With its decision in 1994 to offer its employees registered
workplace agreements, the company effectively signified its
commitment to manage a dual system in the future in which
employees in the same classification and/or doing the same or
very similar work may be subject to different terms and con-
ditions. Employees faced with making that choice were told
that if they decided to remain covered by the Award instead of
choosing the company’s preferred option they would nonethe-
less not be discriminated against, have their rights ignored or
be treated unfairly in the allocation of work. The Award clearly
contemplates that the employees covered by it will be engaged
in fulfilling work with their full range of skills being recog-
nised and utilised as far as possible within the context of the
company’s operational needs from time to time. It is a matter
of balancing operational needs with these legitimate expecta-
tions. The respective rights and obligations are clear. By the
beginning of 1997 effectively only three of the company’s
approximately 89 locomotive drivers remained covered by the

Award but this does not reduce or affect the rights of those
employees or of the company arising under it. So long as any
employee’s contract of service is regulated by the Award, it
must still entail management of a dual system, albeit with a
significant imbalance in numbers between the two it is likely
that the fact of a dual system is inconvenient, and in some
respects probably very inconvenient, to manage.

That for some 11 months after the new schedule came into
effect the situation was that the three Award drivers were still
turning up for work in accordance with the old roster and be-
ing paid as if they carried out mainline work on trains which
had departed is remarkable. No such situation had arisen since
1994 under the dual system. There were changes in the sched-
ules during this period 1994-1997 and new rosters conforming
with the schedules were agreed between the company and the
Award employees. The reasons for the inability of these par-
ties to agree on a roster is not a matter for canvassing here.
But the fact of the length of time involved before the transfers
were effected and the operational needs then cited as reason
are.

The evidence is that since 1995, with the introduction of
one person only driver trains, the company had more drivers
than it needed. The long period of the roster dispute and the
absence of the three Award drivers from mainline work needs
to be seen in this context.

Mr Watling’s evidence that he was unhappy about the situa-
tion of the three employees rostered on shifts but doing local
work when he took up his post in April 1997 is relevant as is
the implication in his further evidence that if a roster had been
agreed in the first half of 1997 the Award drivers would have
been back on mainline work. Mr Watling’s evidence, in all,
strongly suggests that it was management frustration over the
prolonged dispute capped by the adverse finding by Commis-
sioner Beech on the “cost neutrality” issue which was the
catalyst for the decision to transfer.

That no agreement was reached was no doubt frustrating
and irritating for those charged with managing the dual sys-
tem efficiently and in a cost effective manner. But the company
had courses open to it to endeavour to remedy this which it did
not act on. Its one application to the Commission over the
roster dispute was not proceeded on in June. It made no at-
tempt to have the Award varied. The Award came into effect in
1987 when the circumstances no doubt were quite different
from what they are now in the company’s operations with the
advent of the dual system of wages and conditions. It is prob-
able that the Award could do with significant renovation. The
conditions in relation to rosters, conditions which once ap-
plied in relation to all locomotive drivers employed by the
company and now only apply to three of them, might well fall
into this category. Awards today are supposed to provide a
safety net of conditions on which enterprise bargaining be-
tween unions and employers may proceed. Where enterprise
bargaining does not occur, or is unsuccessful for some reason,
does not mean that an award which otherwise applies is set in
concrete for all time. A party to an award may seek to amend
any provision of it. An unreasonable frustration of the objec-
tive of greater flexibility or efficiency or operational
requirements as a result of an award condition or its applica-
tion may well be grounds for change. Wishing an award would
go away may be an option. But in the absence of any applica-
tion to amend, criticisms of its impact or management
frustration about its effect would be hollow.

The company’s evidence of locomotive drivers excess to
requirements varies. Early in December it is said to be about
three. Later that month it is said to be about six. But in any
event the union’s submission that any excess, if it is a burden,
should be shared equally across the affected workforce is a
strong one in the circumstances.

There is no evidence that the records, service or personal
circumstances of the Award drivers was of any account in the
decision to transfer. In all, the evidence is that shortly after the
adverse finding by Commissioner Beech issued, the company
suddenly decided to end a situation which, by not doing all it
could about it, it had effectively gone along with it for a long
time, and to end by means which, on the evidence of Mr
Watling, had been contemplated since April 1997 but had never
raised in negotiations over the roster. In this respect I found
Mr Watling’s evidence as to the negotiations being like a card
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game with something always being kept in reserve somewhat
disingenuous. For one it is not as if laying the prospect of
transfers on the negotiating table was likely to result in work
stoppages or industrial trouble given the relative industrial
weaknesses of three Award drivers out of 89 locomotive driv-
ers. For another, the production of such a prospect, like the
excess manning levels subsequently relied on as reason, may
have facilitated progress in the negotiations. Laying all the
cards on the table, an approach one would think should be
encouraged for good industrial relations, seems not to have
been applied here for unknown reasons.

The negotiations over a roster foundered on one major is-
sue. Commissioner Beech arbitrated that issue. That decision
went against the Company. The roster issue remained alive in
the Commission. But shortly after the company transferred
these Award employees and said it was not going to pursue the
issue of roster any more because, as a result of its action, there
was no longer a need.

Having regard for all the evidence I have concluded the de-
cision to transfer was effected arbitrarily and unfairly and the
Commission must intervene to rescind that decision and put
the Award drivers in the position they were before it was put
into effect.

Appearances:  Mr D Schapper (of counsel) appeared on be-
half of the applicant.

Mr S Ellis (of counsel) appeared on behalf of the respond-
ent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Construction, Mining, Energy, Timberyards, Sawmills
and Woodworkers Union of Australia—Western Australian

Branch

and

Hamersley Iron Pty Limited.

No. CR 370 of 1997.

6 April 1998.

Order.
HAVING heard Mr D Schapper (of counsel) on behalf of
the applicant and Mr S Ellis (of counsel) on behalf of the
respondent, now therefore I the undersigned, pursuant to
the powers conferred under the Industrial Relations Act,
1979 do hereby—

1. DECLARE that the decision of Hamersley Iron Pty
Limited to transfer the employers D Daniel, N
Benardi and C Shaw to day work effective on 22
December 1997 was unfair.

2. ORDER that Hamersley Iron Pty Limited rescind its
decision to transfer and restore the employees to the
position they were in prior to that transfer.

3. ORDER that Hamersley Iron Pty Limited apply the
terms and conditions to each of the employees which
would have applied had the transfers not been made
to the date of this order.

(Sgd.) S.A. CAWLEY,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The Australian Liquor, Hospitality and

Miscellaneous Workers’ Union, Miscellaneous
Workers’ Division, Western Australian Branch

and

Capital Strategies Pty Ltd

T/A New Norcia Natural Breads.

No. CR 323 of 1997.

COMMISSIONER J.F. GREGOR.

27 May 1998.

Order.
WHEREAS on the 2 February 1998, the matter was referred
for hearing and determination; and

WHEREAS on the 16 April 1998 a hearing was conducted;
and

WHEREAS at the hearing agreement was reached between
the parties; and

WHEREAS the applicant advised it would file a Notice of
Discontinuance; and

WHEREAS the applicant was told by the Commission that
if no Notice of Discontinuance was submitted within 30 days
the matter would be discontinue; and

WHEREAS by the 26 May 1998 no Notice of Discontinu-
ance has been filed;

NOW THEREFORE, pursuant to the powers contained in
the Industrial Relations Act, 1979, the Commission hereby
orders—

THAT the application be and is hereby discontinued.
(Sgd.) J.F. GREGOR,

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

West Australian Branch, Australasian Meat Industry
Employees’ Union, Industrial Union Of Workers, Perth

and

Perth Pork Centre (Derby Industries Pty Ltd).

No. CR 292 of 1997.

1 May 1998.

Order.
WHEREAS this claim was the subject of a hearing on 13 March
1998 and was listed for further hearing on 29 April 1998, when
the respondent was to present its case and closing submis-
sions made; and

WHEREAS the applicant advised the Commission at the
outset of the further hearing that its member no longer wished
to have the claim proceed and, accordingly, the applicant sought
to withdraw it; and

WHEREAS the respondent, while noting it had not had the
opportunity to put its case, did not object to the application to
withdraw the claim;

NOW THEREFORE, I the undersigned, pursuant to the
powers conferred under the Industrial Relations Act, 1979 do
hereby order —

THAT this application shall be and is hereby withdrawn
by leave.

(Sgd.) S.A. CAWLEY,
[L.S.] Commissioner.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Australasian Meat Industries Employees’ Union, Industrial
Union of Workers, Perth

and

Perth Pork Centre

(Derby Industries Pty Ltd).

(No. CR 80 of 1998.

COMMISSIONER S.J. KENNER.

29 May 1998.

Order.
WHEREAS the applicant sought and was granted leave to dis-
continue the application, the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act, 1979,
hereby orders—

THAT the application be and is hereby discontinued by
leave.

(Sgd.) S.J. KENNER,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Western Australian Police Union of Workers

and

Hon Minister of Police.

No. CR 53 of 1997.

COMMISSIONER R.N. GEORGE.

2 February 1998.

Reasons for Decision.
THE COMMISSIONER: This matter is before the Commis-
sion by way of a reference out of conference proceedings held
pursuant to section 44 of the Industrial Relations Act 1979, as
amended. The reference is set out in a Memorandum of Mat-
ters for Hearing and Determination which, as amended by leave
in the course of hearing proceedings, is in the following terms.

“The Applicant claims that the removal of Senior Ser-
geant L. Molyneux from his position as Officer in Charge
of the Armadale detective squad and his subsequent trans-
fer to a uniformed Senior Sergeants position at Victoria
Park Police Station was unfair and harsh and unwarranted.
The Union applicant seeks an Order of the Commission
directing the employer respondent to reinstate Senior Ser-
geant Molyneux to his former position.
The respondent denies the claim and opposes and objects
to the Order sought.”

At the conclusion of proceedings the Commission dismissed
the application giving, extempore, brief reasons for the deci-
sion which are now elaborated upon in written form and are to
be read in conjunction.

Senior Sergeant Molyneux joined the police service in 1971
and in 1975, following uniformed service at several police
stations, joined the CIB. While with the CIB Senior Sergeant
Molyneux served with the General Crime Squad, the Claremont
CIB, 79 Division, the Nollamara CIB, the CIB Dealers Squad,
and the CIB Murder Squad. He also served as CIB Duty Ser-
geant, OIC Wembley CIB , OIC Midland CIB, OIC City CIB,
OIC CIB Murder Squad, and as Acting Inspector of the Number
9 Division before being transferred as OIC of what is known
as the Armadale Detectives Office. It is his transfer from this
latter position which is in dispute.

On 11 February 1997 Senior Sergeant Molyneux was in-
formed by Assistant Commissioner Kucera that he was to be
transferred from the Armadale Detectives Office to a uniform

position at the Victoria Park Police Station within the
Cannington Police District. Under normal tenure arrangements
Senior Sergeant Molyneux would have continued in his posi-
tion as OIC of the Armadale Detectives Office until December
1997, at which time he could have applied for other place-
ments in the non-uniformed area of the police service. While
the transfer involved no loss in rank or remuneration, it is
claimed that it is an interruption in Senior Sergeant Molyneux’s
career path. It is further argued that the decision was not sup-
portable on the grounds specified by Assistant Commissioner
Kucera. By way of remedy in these proceedings, the Appli-
cant Union seeks an order that the Respondent employer
reinstate Senior Sergeant Molyneux as OIC of the Armadale
Detectives Office and extend his tenure date in that position
by the amount of time elapsed since his transfer to the Victoria
Park Police Station so that his full three years’ tenure at
Armadale is able to be served.

The decision to transfer Senior Sergeant Molyneux followed
a sequence of events which commenced in about May 1996
when Superintendent Lamp, the District Officer in Charge of
the Cannington Police District, which included the Armadale
Detectives Office, expressed concerns to Assistant Commis-
sioner Kucera about the officer in charge and staff of the
Armadale Detectives Office and enquired as to the possibility
of transferring Senior Sergeant Molyneux to Crime Command.
His reasons for so doing at that time were said to be a negative
attitude to the change of process in the police service and poor
productivity. No specific details were provided to Assistant
Commissioner Kucera at that time but Superintendent Lamp
was nevertheless advised to take the matter up with Crime
Command. Senior Sergeant Molyneux became aware of the
approach to Crime Command which he understood arose from
what Superintendent Lamp described at the time as a person-
ality conflict between Senior Sergeant Molyneux and Acting
Detective Inspector Bite. Acting Detective Inspector Bite was
at that time the Crime Adviser to Superintendent Lamp. Sen-
ior Sergeant Molyneux did not accept the verbal explanation
given to him by Superintendent Lamp that the approach to
Crime Command had been made for the purpose of ascertain-
ing the procedure for transferring staff generally and he
recorded a formal grievance as a consequence. The matter was
subsequently resolved in a meeting between Superintendent
Lamp, Acting Detective Inspector Bite and Senior Sergeant
Molyneux and the grievance was not proceeded with on the
basis of Senior Sergeant Molyneux’s acceptance of Superin-
tendent Lamp’s explanation of the reason for his approach to
Crime Command (see: Exhibit Book S3 pages 91-92).

During 1996 Superintendent Lamp continued to make com-
ments to Assistant Commissioner Kucera about Senior
Sergeant Molyneux’s general demeanour, negativity and overall
performance, although he also noted that Senior Sergeant
Molyneux appeared to have improved and that it was expected
that he would work out his tenure with the Armadale Detec-
tives Office. In early 1997 a number of incidents occurred
which bought matters to a head and on 5 February 1997, fol-
lowing discussions with Assistant Commissioner Kucera,
Superintendent Lamp formally recommended that Senior Ser-
geant Molyneux be transferred to a uniformed position within
the Cannington Police District (see: Exhibit Book S2 page
203). Senior Sergeant Molyneux was overseas on leave at that
time.

In light of the recent incidents which had come to the
attention of Assistant Commissioner Kucera and the com-
ments generally being made by Superintendent Lamp,
Assistant Commissioner Kucera held concerns that the
Armadale Detectives Office was not being managed prop-
erly and that a breakdown in the relationship between
Senior Sergeant Molyneux, Superintendent Lamp, and oth-
ers was resulting in a dysfunctional unit. He therefore
issued the following instructions.

“1. The Relief OIC Kramer and Detective Sergeant Fos-
ter of the Armadale Detectives Office were to attend
my office with Lamp the following morning.

 2. Lamp was to formally request a move of Molyneux
to the State Crime Squads and a suitable senior ser-
geant was to be supplied initially to relieve until the
position could be advertised or filled by expression
of interest.
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 3. If this was not acceptable to Crime Command, a suit-
able uniformed position with appropriate status and
shift allowance was to be found within the
Cannington District, and Molyneux temporarily sec-
onded there until this matter had been settled. This
would ensure that there was no financial loss, but he
would be properly supervised and accountable.

4. I was to be given a full and frank appraisal of what
had accrued and I would then either ratify or reverse
these moves.

(Exhibit Book S3 pages 12-13).
On 7 February 1997 Assistant Commissioner Kucera inter-

viewed relief OIC Kramer and Detective Sergeant Foster in
the presence of Superintendent Lamp and concluded, as a re-
sult of that interview, that fresh leadership was required at the
Armadale Detectives Office. He also had made enquiries about
Senior Sergeant Molyneux’s performance in earlier positions.
Assistant Commissioner Kucera was also influenced by ad-
vice received from professional standards that there had been
a total of nine complaints made against Senior Sergeant
Molyneux, either individually or in company with of others in
recent years. In light of all the information before him, Assist-
ant Commissioner Kucera advised Superintendent Lamp to
proceed with the transfer of Senior Sergeant Molyneux and to
fill his position at Armadale on a temporary relief basis pend-
ing the appointment of another officer to replace him.
Superintendent Lamp was also asked to arrange a meeting with
Senior Sergeant Molyneux at which he was to be asked to
explain the issues raised. This meeting took place on 11 Feb-
ruary 1997 by which time the course of action set out in the
paragraphs numbered 1-4 above (Exhibit Book S3 pages 12-
13) had been implemented. At the meeting on 11 February
1997 the issues and reasons for Senior Sergeant Molyneux’s
transfer were put to him and he was “asked for an
explanation”(Exhibit Book S1 page 14). Senior Sergeant
Molyneux refused to provide any response and Superintend-
ent Lamp was instructed to therefore finalise transfer
arrangements. Both Assistant Commissioner Kucera and Su-
perintendent Lamp were adamant in their evidence that the
action to transfer Senior Sergeant Molyneux was not taken for
disciplinary reasons but as a means of addressing a manage-
ment issue involving a breakdown in confidence in the way in
which the Armadale Detectives Office was being run.

On 19 February 1997 the matter became the subject of a
section 44 Application filed in the Western Australian Indus-
trial Relations Commission. In a conference before the
Commission which followed it was agreed by the parties, in
response to a recommendation, that the Inhouse Grievance
Resolution System applicable to police personal would be in-
voked. In view of events to that date it was further
recommended and agreed that proceedings under the Inhouse
Grievance Resolution System would commence at Stage 3 in
order to expedite matters. On 22 April 1997 a further confer-
ence before the Commission was held, during which it was
submitted by the Applicant Union that there was little point in
concluding the Inhouse Grievance Resolution System be-
cause—

 (1) Stage 3 of the Inhouse Grievance Resolution Sys-
tem which had a limit of 10 days had not been
concluded in approximately five weeks.

 (2) Senior Sergeant Molyneux had not been given as part
of the Stage 3 process or otherwise particulars of the
alleged reasons for his transfer.

 (3) In discussions with senior personnel following the
conference before the Commission on 21 February
1997, Senior Sergeant Molyneux felt he was being
intimidated and placed under unfair pressure to with-
draw his grievance.

At the conclusion of that conference a formal recommenda-
tion was issued by the Commission in the following terms—

“1. That the procedure under the Inhouse Grievance
Resolution System be concluded by the immediate
implementation of Stage 4.

 2. That the relevant documentation referred to in Stage 4
include detailed written particulars of the alleged rea-
son (s) for (Senior Sergeant) Molyneux’s transfer and
that a copy be provided to Senior Sergeant Molyneux.

 3. That the Stage 4 process be concluded within the
time limit specified in the Inhouse Grievance Reso-
lution System.”

(Exhibit Book S1 page 10)
On 9 May 1997 the grievance process was concluded by

advice to Senior Sergeant Molyneux that the grievance had
been determined by a finding that his transfer from the
Armadale Detectives Office to the Victoria Park Police Sta-
tion was not unfair. This finding was not accepted by Senior
Sergeant Molyneux and is now further tested in these pro-
ceedings.

In the course of the grievance process, the following issues
were identified by Senior Sergeant Molyneux as the reasons
given to him by Assistant Commissioner Kucera for the deci-
sion to transfer him from the Armadale Detectives Office.

“1) The arrest figures for my area were down.
 2) I could not run my office correctly.
 3) I had an ‘attitude problem’ towards Superintendent

LAMP and Acting Detective Inspector BITE.
 4) He likened my running of the Armadale Detectives

Office to that of a ‘scrap metal dealers yard’.
 5) He had looked at my personal file and in his words

‘didn’t like what he saw’.
 6) All Crime Figures for the office were down.
 7) There was no vacancy in Crime Command for me to

be transferred there.
 8) He also advised me I should start to think about

whether I wanted to continue as an Officer in Charge
of a Detectives Office.

 9) Made reference to me ‘not being available to be re-
called to duty the other night’ (0145 hours 28.1.97),
and this incident had brought everything to a head.”

(Exhibit Book S1 page 5)
These matters were addressed by Assistant Commissioner

Kucera in his memo to the Deputy Commissioner—State Com-
mander as part of the grievance process (see: Exhibit Book S3
pages 11-20) and in the course of his evidence before the Com-
mission in these proceedings.

Senior Sergeant Molyneux denied the allegations referred
to in 1 to 9 above and his evidence before the Commission in
these proceedings is to that effect.  Evidence in support of
Senior Sergeant Molyneux was also called from Superintend-
ent Sefton, the Superintendent in Charge of the Internal
Investigations Unit, Detective Senior Sergeant Gordon, De-
tective Sergeant Kramer, Detective Sergeant Foster and
Superintendent Lamp to add weight to his assertions. Detec-
tive Sergeants Kramer and Foster had worked with Senior
Sergeant Molyneux in the Armadale Detectives Office.

It is not necessary, in the circumstances of this case, to re-
view in detail the considerable evidence and exhibits submitted
in the course of proceedings. It is clear on an examination of
that evidence and supporting material, however, that while there
was good cause to address the issue of the running of the
Armadale Detectives Office and Senior Sergeant Molyneux’s
role in that, there was a number of procedural difficulties in
the process that do not reflect well on how the matter was
handled by senior management which, had it involved disci-
plinary action against Senior Sergeant Molyneux, would have
resulted in a finding in his favour on the grounds of proce-
dural unfairness alone. For example—

 (1) While there were many legitimate concerns held by
Superintendent Lamp about the running of the
Armadale Detectives Office which, on his evidence,
he had raised with Assistant Commissioner Kucera
on a regular basis and discussed with Senior Ser-
geant Molyneux informally, those matters never
became the subject of any formal counselling or
warning process which would have left Senior Ser-
geant Molyneux in no doubt as to where there were
shortfalls in his performance and what expectations
he was to be measured against. Instead Senior Ser-
geant Molyneux was allowed, as a manager, to pursue
his own objectives in some areas against the objec-
tives of programmes and policies set for the police
service as a whole (for example the motor vehicle
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policy). Despite what Senior Sergeant Molyneux said
in his evidence, there is little doubt that he and oth-
ers used the call-out procedures as a means of
resisting changes to the motor vehicle policy as it
applied to the Armadale Detectives Office and that
those actions had an impact on the efficiency and
operation of the Office.

 (2) Enquiries were made and the decision to transfer Sen-
ior Sergeant Molyneux taken without the outcome
of the enquiries being put to him for a response. While
it is said for the Respondent that Senior Sergeant
Molyneux had refused such an opportunity at the
meeting arranged for 11 February 1997, decisions
based on the matters identified to him at that meet-
ing had already been acted upon and it is doubtful
that they were identified in such a way or with suffi-
cient time to enable a reasonable opportunity for a
proper response.

 (3) Some matters relied upon for views formed about
Senior Sergeant Molyneux did not stand up well on
closer examination. For example, it was said that
Senior Sergeant Molyneux had been the subject of
nine complaints in recent years. The evidence, how-
ever, revealed that while there was indeed nine
complaints, only one of those had been substanti-
ated and that was a minor matter about which he was
informally counselled. Of the other complaints, one
was unfounded, three were unsustained, three were
satisfactorily conciliated and there was one in rela-
tion to which the records showed no result. The nine
complaints covered a period of some eight years and
the most recent were one in 1992 and one in 1995. It
was also clear on the evidence that Assistant Com-
missioner Kucera took the fact of the nine complaints
into account.

 (4) One of the call-out incidents relied upon as an ex-
ample of a breakdown in the management of the
Armadale Detectives Office was, on closer exami-
nation, demonstrated not to have been an incident
where the detectives refused to attend a call-out with-
out proper alternative arrangements having been
agreed. Assistant Commissioner Kucra conceded that
had he been aware of this it would have changed his
view about that incident.

Taking all of the evidence into account, however, I was left
in no doubt that despite the obvious competence and ability of
Senior Sergeant Molyneux, there existed problems in the man-
agement of the Armadale Detectives Office which had to be
addressed. This partly was due, in my view, to the failure by
Superintendent Lamp to properly manage the issues which were
of concern and partly to the attitude of Senior Sergeant
Molyneux. As an officer in charge of the Armadale Detectives
Office, he had responsibilities to work with management to
achieve formal policy objectives and to not pursue his own
objectives where they were in conflict. It is open and neces-
sary of course for Senior Sergeant Molyneux to raise issues
that he sees are of concern to the operations of the area in
which he is in charge but once he has a lawful direction from
senior management his obligation is to implement that direc-
tion even though he does not necessarily agree with it.

It is always open to management to deploy its staff to best
effect and to redeploy that staff to meet management needs
and concerns as they arise. A third party should be slow to
intervene in that right, unless there is clear evidence of unfair-
ness and consequential detriment to the officer involved.

In the case now before the Commission, I am satisfied that
while the matter could have been better managed, there are
insufficient grounds to intervene in the Respondent’s legal right
to deploy its staff in accordance with its needs. This is be-
cause—

 (1) I accept that the situation at the Armadale Detec-
tives Office was one which needed to be addressed
and that to do so would be very difficult while Su-
perintendent Lamp and Senior Sergeant Molyneux
formed part of the same management team.
That there were problems in the management of the
Armadale Detectives Office is recognised in Senior
Sergeant Molyneux’s own evidence. The weight of

evidence in the Statements submitted as part of the
Grievance process was also against Senior Sergeant
Molyneux.

(2) The views of Acting Assistant Commissioner (Crime
Operations) about the acceptability of Senior Ser-
geant Molyneux for transfer to the State Crime
Squad. (see: Exhibit Book S1 page 33)

 (3) The clear recognition by the Respondent employer,
both in the grievance process and before the Com-
mission that the transfer of Senior Sergeant Molyneux
was for management and not disciplinary reasons. I
take this to mean that it will not negatively impact
upon his future career with the police service.

 (4) While Senior Sergeant Molyneux’s transfer at this
time involves a change in career direction, it does
not result in any reduction in rank or remuneration.

For the reasons set out above and having taken into account
all of the considerable evidence before the Commission in this
matter, I have concluded that it ought be determined by an
order of dismissal and will now so order.

There is one other matter which requires comment. The evi-
dence in this case in some areas refers to persons and to police
records which the parties requested be addressed by the Com-
mission in terms of confidentiality considerations. For that
reason, the records of these proceedings, which relate to con-
fidential police records are to be sealed in accordance with the
provisions of section 33 of the Industrial Relations Act 1979.

Appearances: Mr S. Smith appeared for the Applicant
Mr P. Kelly appeared for the Respondent

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Western Australian Police Union of Workers

and

Hon. Minister of Police.

No. CR 53 of 1997.

COMMISSIONER R.N. GEORGE.

2 February 1998.

Order.
HAVING heard Mr S. Smith on behalf of the applicant and
Mr P. Kelly on behalf of the respondent the Commission, pur-
suant to the powers conferred on it under the Industrial
Relations Act , 1979 hereby orders—

THAT the application be and is hereby dismissed.
(Sgd.) R.N. GEORGE,

[L.S.] Commissioner.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 249178 W.A.I.G.

CONFERENCES—Notation of—
PARTIES NUMBER DATE MATTER RESULT

COMMISSIONER

Automotive, Food, Ian Diffen World of Tyres Scott C. 15.01.98 Dismissal Discontinued
Metals, Engineering, C8 of 1998
Printing and Kindred
Industries Union
Automotive, Food, Ian Diffen World of Tyres Scott C. 15.01.98 Dismissal Discontinued
Metals, Engineering, C8 of 1998
Printing and Kindred
Industries Union
Automotive, Food, Sims Metal Limited Beech C. 06.02.98 Coercion to quit Concluded
Metals, Engineering, C40 of 1998 agreement and
Printing and Kindred take up individual
Industries Union contracts
Automotive, Food, Argyle Diamond Beech C. 13.02.98 Shift Rosters Concluded
Metals, Engineering, Mines Pty Limited C23 of 1998
Printing and Kindred
Industries Union
Automotive, Food, York International Scott C. N/A Industrial Dispute Concluded
Metals, Engineering, Australia Pty Ltd C122 of 1998 Reference
Printing and Kindred Redundancy
Industries Union Package For

Casual Employees
Automotive, Food, BHP Iron Ore Pty Ltd Beech C. 23.03.98 Contractors for Concluded
Metals, Engineering, C16 of 1998 Overhaul of
Printing and Kindred Pulleys Off Site
Industries Union
Australian Railways Union Western Australian Scott C. 24.04.98 Rehabilitation Concluded

Government Railways C101 of 1998 19/05/98 Shifts For
Commission 20/05/98 Injured

Locomotive
Drivers

Builders’ Labourers, SCK Australia Pty Ltd Scott C. N/A Termination Concluded
Painters and Plasterers C 111 of 1998
Union
Civil Service Association Ministry of Justice Beech C. N/A Reinstatement Concluded

PSAC 1 of 1998
Civil Service Association South Metropolitan College Beech C. 26.03.98 Introduction of a Concluded

of TAFE PSAC 4 of 1998 new roster
Civil Service Association Keep Australia Beautiful Scott C. 05.05.98 Entitlement to Concluded

Council (WA) PSAC 30 of 1998 Sick Leave—Long
Service Leave

Civil Service Association Managing Director, South Beech C. 20.04.98 Possible Concluded
Metropolitan College of PSAC 31 of 1998 Termination
TAFE

Communications, Electrical, BHP Iron Ore PTY LTD Beech C. 03.03.98 Proposed breech Concluded
Electronic, Energy, & Another C10 of 1998 of Enterprise
Information, Postal, Agreement
Plumbing and Allied
Workers Union
Communications, Electrical, Kounis Metal Industries Beech C. N/A Payment of Concluded
Electronic, Energy, Pty Ltd C135 of 1998 Wages
Information, Postal,
Plumbing and Allied
Workers Union
Construction, Mining, CSR Readymix Scott C. 19.03.98 Flow on of Concluded
Energy, Timberyards, C281 of 1997 18.02.98 wage increases
Sawmills and 23.02.98
Woodworkers Union
Forest Products Furnishing Joyce Corporation LTD Scott C. 13.03.98 Redundancy Withdrawn
and Allied Industries, T/a  Joyce Australia C72 of 1998
Industrial Union
Forest Products Furnishing WESFI Manufacturing Scott C. 16.09.97 Strike Action Concluded
and Allied Industries, PTY LTD, Kewdale C267 of 1997 27.11.97
Industrial Union 23.01.98
Forest Products Furnishing Dynaform Australia Pty Ltd Scott C. 17/02/98 Termination Concluded
and Allied Industries, C42 of 1998
Industrial Union
Forest Products Furnishing Whittakers Limited Scott C. 03/03/98 Right of Entry Concluded
and Allied Industries, C81 of 1998
Industrial Union
Independent Schools St Andrews Grammar Beech C. N/A Overpayment of Concluded
Salaried Officers’ School C103 of 1998 Wage
Association
Liquor, Hospitality and Joyous Gard Pty Ltd T/a Beech C. N/A Dismissal Concluded
Miscellaneous Workers Willy G. Child Care Centre C71 of 1998
Union
Liquor, Hospitality and Mango Hill Pty Ltd T/a Beech C. N/A Work to Schedule Concluded
Miscellaneous Workers Arrix Services C28 of 1998
Union
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PARTIES NUMBER DATE MATTER RESULT
COMMISSIONER

Liquor, Hospitality and Marr Mooditj Foundation Beech C. 20.11.97 Employees Concluded
Miscellaneous Workers Inc C332 of 1997 Employment
Union Status
Liquor, Hospitality and Gurlongga Njininj Beech C. 20.1.98 Reinstatement to Concluded
Miscellaneous Workers Association T/A Gurlongga C383 of 1997 former position
Union Njininj Child Care Centre

and Resource Centre
Liquor, Hospitality and Education Department of Beech C. 12.06.96 Enterprise Referred
Miscellaneous Workers Western Australia C168 of 1996 01.07.96 Agreement
Union 05.07.96

11.07.96
24.07.96
26.07.96
27.07.96

Railways Union Western Australian Scott C. 20.03.98 Advertisement of Concluded
Government Railways C94 of 1998 new position
Commission

Transport Workers’ Union Ministry of Premier and Scott C 01/12/97 Transfer of a Concluded
Cabinet and Another C339 of 1997 27/01/98 Member

Transport Workers’ Union Southern Coastal Transit Scott C N/A Alleged Breaches Concluded
C162 of 1998 of Misconduct

CORRECTIONS—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters and
Plasterers Union of Workers and Others

and

Coca-Cola Bottlers Perth and Others.

No. 943 of 1996.

Building Trades Award 1968.

No. 31 of 1966.

COMMISSIONER P.E. SCOTT.

28 May 1998.

Correcting Order.
WHEREAS on the 25th day of October 1996, the Commis-
sion issued an Order in this matter; and

WHEREAS the said Order contained an error in Clause 10.-
Wages (1)(a)(i);

NOW THEREFORE the Commission pursuant to the pow-
ers conferred on it under the Industrial Relations Act, 1979,
hereby orders—

THAT Clause 10.—Wages (1)(a)(i) of the Order be
deleted and the following inserted in lieu thereof—

(a) (i) Bricklayers, stoneworkers,
carpenters, joiners, painters,
signwriters, glaziers,
plasterers and plumbers as
defined in Clause 6 of this
award 376.20 24.00

(Sgd.) P.E. SCOTT,
[L.S.] Commissioner.

PROCEDURAL DIRECTIONS
AND ORDERS—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Robert Gordon Arthur Soggee

and

Glaxo Wellcome Australia Ltd.

No. 1702 of 1997.

28 May 1998.

Interlocutory Order.
HAVING heard Mr M.J. Diamond on behalf of the Applicant
and Miss M.G. Saraceni on behalf of the Respondent, the
Commission, pursuant to the powers conferred on it under
section 27 of the Industrial Relations Act, 1979, hereby or-
ders—

1. THAT the Applicant shall within seven (7) days of
this date provide the Respondent further and better
particulars of all the allegations set out in Clause 20
of the Notice of Application, and further;

2. THAT the hearing dates set for the 15th and 16th of
June 1998 be and are hereby vacated.

(Sgd.) G.L. FIELDING,
[L.S.] Senior Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Shelley Steedman

and

McCredie Secretarial Services Pty Ltd and Medico-Legal
Administration Pty Ltd.

No. 1873 of 1997.

26 May 1998.

Order.
WHEREAS on 20 May 1998 an application was made to the
Commission in writing for an order that the respondents give
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discovery and in effect the production of documents for in-
spection pursuant to regulation 80 of the Western Australian
Industrial Relations Commission Regulations 1985; and

HAVING heard Mr D. Kilpatrick on behalf of the applicant
and Mr P. van der Zanden on behalf of the Respondent the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—

THAT the respondents provide to the applicant discov-
ery on affidavit stating what books, papers or other
documents the respondents have or have had in their pos-
session, power or control relating to or containing anything
relative to the matters in issue between the parties to the
above cited application and whether the respondents ob-
ject to the production of such books, papers or other
documents for inspection as are in their possession, power
or control and if so on what grounds, no later than 5.00pm
Friday 29 May 1998; and

THAT the respondents provide the applicant with no-
tice of a time when and the place at which such books,
papers and other documents may be inspected by the ap-
plicant, no later than 5.00pm Friday 29 May 1998.

(Sgd.) C.B. PARKS,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Douglas Errol Batty

and

Hall Farms Pty Ltd.

No. 339 of 1998.

COMMISSIONER S.J. KENNER.

28 May 1998.

Order.
HAVING heard Mr S. Paonni on behalf of the Applicant and
Ms N. Douglas-Kemp on behalf of the Respondent the Com-
mission pursuant to the powers vested in it by the Industrial
Relations Act, 1979, hereby orders—

(1) THAT discovery is to be given by the Respondent
by 18 June 1998 of the following documents—

(i) Cheque stubs for those bank accounts from
which the Applicant’s wages and superannua-
tion contributions were paid;

(ii) Bank statements for those bank accounts from
which the Applicant’s wages and superannua-
tion contributions were paid save that entries
in the bank statements not relevant to the Ap-
plicant’s claim may be covered up;

(iii) All documents relating to the calculation of
the Applicant’s wages, hours worked, super-
annuation contributions, and PAYE tax
deductions, including wage books; and

(iv) All documents relating to the terms of the
Applicant’s contract of employment with the
Respondent.

(2) THAT inspection of documents shall be completed
by 25 June 1998.

(Sgd.) S.J. KENNER,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Mary Varsamidis

and

Claremont Eye Clinic.
No 408 of 1998.

8 June 1998.
Order.

WHEREAS on 5 March 1998 the Applicant applied to the
Commission for an order pursuant to section 29 of the Indus-
trial Relations Act, 1979; and

WHEREAS on 3 June 1998 the Commission convened a
conference between the parties pursuant to s32 of the Indus-
trial Relations Act,1979; and

WHEREAS at the conference the parties agreed that the
Respondent was incorrectly named in the notice of applica-
tion but was the proper Respondent to the claim; and

NOW THEREFORE by consent the Commission pursuant
to the powers vested in it by the Industrial Relations Act,1979,
hereby orders—

(1) THAT the Respondent’s name in the notice of ap-
plication be amended by deleting the reference to
Claremont Eye Clinic and inserting in lieu thereof the
name Dr Frederick John Nagle.

(Sgd.) S. J. KENNER,
[L.S.] Commissioner .

NOTICES—
Cancellation of Awards/

Agreements/Respondents—
Under Section 47—

NOTICE

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION

TAKE NOTICE that the Commission acting pursuant to
Section 47 of the Industrial Relations Act 1979, intends by
order, to strike out the following parties/respondents to the
Paint and Varnish Makers’ Award No. 22 of 1957, namely

1. Dulux Australia Ltd
2. West Australian Paint and Varnish Pty Ltd
3. Berger Paints Pty Ltd
4. Walpamur Paints Pty Ltd

on the grounds that the respondents are no longer operating in
the industry or employing persons in the industry to which the
award applies.

Any person who has sufficient interest in the matter may,
within 30 days of the date of the publication of this notice
object to the Commission making such order.

Please quote File No. 76 of 1980, Part 19 on all
correspondence.

Dated 2 June 1998.
(Sgd.) J. SPURLING,

[L.S.] Registrar.
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NOTICE

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION

TAKE NOTICE that the Commission acting pursuant to Sec-
tion 47 of the Industrial Relations Act 1979, intends by order,
to strike out the following parties/respondents to the Shop and
Warehouse (Wholesale and Retail Establishments) State Award
1977, No. R32 of 1976, namely

1. Hardboards Australia Ltd
2.  Armstrong Nylex Pty Ltd

on the grounds that the respondents are no longer operating in
the industry or employing persons in the industry to which the
award applies.

Any person who has sufficient interest in the matter may,
within 30 days of the date of the publication of this notice
object to the Commission making such order.

Please quote File No. 76 of 1980 Parts 194 and 197 on all
correspondence.

Dated 2 June 1998.
(Sgd.) J. SPURLING,

[L.S.] Registrar.

PUBLIC SERVICE APPEAL
BOARD—

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Peter Dent

and

Keep Australia Beautiful Council (WA).
No. PSAB 15 of 1997.

19 May 1998.
Interlocutory Application.

CHAIRPERSON: The appellant in this matter has applied for
an order for the production of some 29 documents and/or
records by the respondent. The respondent agreed to provide
some of the records sought and the appellant subsequently
withdrew other parts of his application. There is a residue of
three items relevant to the application. These are identified by
the appellant as follows —

...
(2) All staff reports on Peter Dent.
...

(21) Full contents of KABC Chairman’s letter to Dr
Overmeire of 20 May 1997.

...
(27) Audio tapes (full and uncut) of KABC’s meeting with

Peter Dent on 7/10/97.
The respondent objected to the production of these records

for the following reasons.
Re (2): It says these “staff reports” actually are aide de

memoires constructed by the General Manager for personal
use and were not put before the respondent prior to its deci-
sion to terminate the appellant’s employment.

Re (21): It says the document has been produced to the ap-
pellant but with some parts “blacked out” because these are
not sufficiently connected with the matter and go to concerns
of the respondent specific to the addressee’s conduct quite apart
from the appellant.

Re (27): It says the transcript of this meeting has been pro-
vided to the appellant. It objects to providing the tape/s of the
meeting because, it says, these include private conversation
between those who attended the meeting which took place af-
ter the appellant left.

So far as the last is concerned, on the basis of a copy of the
transcript being checked under the auspices of the Chairper-
son of the Public Service Appeal Board against the uncut tape/
s and identifying discrepancies, if any, between the tape of the
meeting and the transcript of that meeting, the appellant agreed
not to pursue that part of the application. The respondent sub-
sequently provided the tape and a copy of the transcript to the
Chairperson for this purpose.

It remains to consider the application in relation to the re-
maining two items. First the application for the production of
staff reports on the appellant. The ordinary meaning of a “re-
port” is the result/s of an enquiry or investigation which may
be presented. So far as the appellant was the direct or indirect
subject of any report constructed by a supervisor in his em-
ployment for the purpose of presentation and/or consideration
by management, it seems reasonable that such reports now
should be produced to him. But such a report would not in-
clude an aide de memoire or prompt notes produced by a
supervisor for personal use in making an oral presentation.
Such notes would not constitute a report in the proper sense of
the word. Of course if such notes are included in the respond-
ent’s records of its management and operations then the notes
have acquired status as a result. The order which issues will
reflect these conclusions.

So far as the application for the production of the whole of
the letter from the respondent to a Dr Overmeire, who was
identified as the medical practitioner treating the appellant
during his employment, it is considered the whole document
should be produced by the respondent to the applicant.

Appearances:  Mr E Rea appeared on behalf of the appli-
cant.

Mr N Monahan (of counsel) appeared on behalf of the re-
spondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Peter Dent

and

Keep Australia Beautiful Council (WA).
No. PSAB 15 of 1997.

19 May 1998.
Interlocutory Order.

HAVING heard Mr E Rea on behalf of the appellant and with
him the appellant, and Mr N Monahan (of counsel) on behalf
of the Keep Australia Beautiful Council (WA), now therefore,
the Public Service Appeal Board, pursuant to the powers con-
ferred under the Industrial Relations Act, 1979 and specifically
section 27(1)(o), does hereby order —

THAT the respondent produce to the appellant within
seven (7) days of the 14th day of May 1998 the follow-
ing—
(1) An unexpurgated copy of the letter of 20 May 1997

from the respondent to Dr Overmeire.
(2) Any staff reports directly or indirectly on the appel-

lant’s performance or conduct which have been
constructed by a supervisor or manager for the pur-
pose of presentation to the employer, but exclusive
of notes constructed by a supervisor or manager as a
personal prompt for use in any oral presentation or
report to the employer unless such notes are held in
the respondent’s official records.

(Sgd.) S. A. CAWLEY,
[L.S.] Chairperson on behalf of the

Public Service Appeal Board.
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NOTICES—
Union matters—

INDUSTRIAL RELATIONS ACT 1979.

PUBLICATION OF APPLICATION PURSUANT TO
SECTION 72A

Amended Notice of Application Number 1442 of 1997 has
been lodged pursuant to Section 72A of the Industrial Rela-
tions Act 1979 by the Civil Service Association of Western
Australia (Incorporated) and is published hereunder.

The application has been listed before the Full Bench at
10.30am on the 27th day of July 1998.

Any person who wishes to be heard shall file a notice of
application to be heard in accordance with Form 1, setting out
the grounds upon which the person claims sufficient interest
to be heard in relation to the application and serve it on the
applicant at least 7 days before the above date of hearing in
accordance with Regulation 101A of the Industrial Relations
Commission Regulations 1985.

J. A. SPURLING,
Registrar.

Form 1

INDUSTRIAL RELATIONS ACT 1979.

In the Western Australian Industrial Relations Commission.
No. 1442 of 1997.

AMENDED NOTICE OF APPLICATION
TO: Not Applicable
TAKE NOTICE THAT: the CIVIL SERVICE ASSOCIATION
OF WESTERN AUSTRALIA (Incorporated) of 445 Hay
Street, Perth, Western Australia, 6001 has this day applied to
the Commission (if to a constituent authority, state which)
FULL BENCH for ORDERS PURSUANT TO SECTION 72A
OF THE ACT TO THE FOLLOWING AFFECT: SEE
SCHEDULE “A”

The grounds on which the application is made are: See
SCHEDULE “B”

Karen Faye Franz
Applicant’s Signature

THE STAMP OF THE
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS

COMMISSION
9 JUNE 1998

J. A. SPURLING Registrar

NOTE 1: This notice must be completed by the applicant,
signed and, where necessary, sealed by him, and a written state-
ment of claim or other adequate description of the subject
matter of the application must be attached.

NOTE 2: No answering statement is required.

SCHEDULE “A”

ORDERS SOUGHT
1. That the Civil Service Association of Western Australia

(Inc) (“the CSA”) henceforth have the right to represent con-
stitutionally and industrially the interests of all salaried
employees (being professional, administrative, clerical, tech-
nical and supervisory employees) employed by the
Metropolitan Health Service Board (“the MHSB”) or by any
other Western Australian State Government person, enterprise
or corporation in Perth Dental Hospital and Community Den-
tal Services or any other such entity or unit howsoever described
or named which provides any of the services provided by Perth
Dental Hospital or the Dental Services Branch of the Health
Department of Western Australia as at 30 April 1998 (referred
to collectively as the “Dental Hospital”) to the exclusion of
any other organisation of employees registered under the In-
dustrial Relations Act 1979 (as amended) (“the Act”), save for
persons eligible for membership of the Australian Liquor,
Hospitality and Miscellaneous Workers Union (WA Branch),
the Western Australian Branch of the Australian Medical

Association (Inc) or the Australian Nursing Federation Indus-
trial Union of Workers.

2. That the CSA henceforth have the right to represent consti-
tutionally and industrially the interests of all salaried employees
(being professional, administrative, clerical, technical and su-
pervisory employees) employed by the MHSB in the Graylands
Selby-Lemnos and Special Care Health Services (“the GSL”) to
the exclusion of any other organisation of employees registered
under the Act, save for persons eligible for membership of the
Australian Liquor, Hospitality and Miscellaneous Workers Un-
ion (WA Branch), the Western Australian Branch of the Australian
Medical Association Inc or the Australian Nursing Federation
Industrial Union of Workers.

SCHEDULE “B”
1. The Full Bench has jurisdiction pursuant to Section 72A

of the Industrial Relations Act 1979 to grant the orders sought.
2. Prior to 16 July 1997 the CSA had constitutional and award

coverage of persons employed in or by the Graylands Selby-
Lemnos & Special Care Health Services Board and the Perth
Dental Hospital Board.

3. The Hospitals and Health Services (Re-organisation of
Hospital Boards) Notice 1997 which came into operation on
16 July 1997 relevantly had the purported effect of re-organis-
ing and amalgamating the Graylands Selby-Lemnos and Special
Care Health Services Board and the Perth Dental Hospital
Board (and various other hospital and health services boards)
into a single board assigned the corporate name “Metropolitan
Health Service Board”.

4. The Hospitals and Health Services (Directions for Re-
organisation of Hospital Boards) Instrument 1997 which came
into operation on 16 July 1997 directed, inter alia, that—

CLAUSE 6
(a) any person employed or engaged by a former board

(which included the Graylands Selby-Lemnos and
Special Care Health Services Board and the Perth
Dental Hospital Board) immediately before 16 July
1997 ceased to be so employed or engaged and was
employed or engaged by the Metropolitan Health
Service Board.

(b) the operation of paragraph (a) herein in relation to a
person did not—

(i) affect the person’s remuneration or terms and
conditions of employment;

(ii) prejudice the person’s existing or accruing
rights;

(iii) af fect any rights under a superannuation
scheme; or

(iv) interrupt continuity of service.

4A. On 1 May 1998 the Dental Services Branch of the Health
Department of Western Australia was amalgamated with the
Perth Dental Hospital to form a new entity known as Perth
Dental Hospital and Community Dental Services. Perth Den-
tal Hospital and Community Dental Services forms a part of
the Metropolitan Health Service Board.

4B. Prior to 1 May 1998 the CSA had constitutional and
award coverage of persons employed in the Dental Services
Branch of the Health Department of Western Australia.

5. Notwithstanding the changes referred to in paragraphs 3,
4(a) and 4B herein and given the facts referred to in paragraph
4(b) herein the duties and nature of work completed by the
employees whose employment was transferred from the
Graylands Selby-Lemnos and Special Care Health Services
Board, the Dental Services Branch of the Health Department
of Western Australia and the Perth Dental Hospital Board to
the Metropolitan Health Service Board remains substantially
the same. The only change that has occurred in relation to such
positions is change of their designated employer.

6. The number of salaried employees employed in profes-
sional, administrative, clerical, technical and supervisory
capacities by the Metropolitan Health Service Board who were
prior to 16 July 1997 employed by or in the Graylands Selby-
Lemnos and Special Care Health Services and the Perth Dental
Hospital or prior to 1 May 1998 in the Dental Services Branch
of the Health Department of Western Australia who are mem-
bers of the CSA is significant.
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7. A substantial proportion of such current CSA members
have expressed a desire to continue membership of and award
coverage by the CSA.

8. The CSA has over its historic coverage of such employ-
ees facilitated such enterprises’ high degree of industrial
harmony, efficiency and productivity.

9. Failure to grant the orders sought would result in a diffi-
cult demarcation in the public health sector. This dispute will
be potentially exacerbated in the future with the creation of
new employment positions and evolution of employment po-
sitions in the sector. Such disputes will not be conducive to
industrial harmony, minimisation of disputes and therefore not
in the public interest.

10. The CSA ought to be granted coverage to the exclusion
of the Hospital Salaried Officers Association of Western Aus-
tralia (“HSOA”), on the following basis—

(a) That the majority of employees affected would pre-
fer such coverage.

(b) Such coverage would be consistent with and present
an opportunity for furtherance of State legislation
and general principles for the rationalisation of in-
dustrial representation in enterprises. The orders
would create single or limited effective union repre-
sentation at any given time in the specified
enterprises.

(c) The CSA is better placed to deal with the interests of
persons providing dental and mental health services
than the HSOA.

(d) The CSA is better equipped to give its existing and
prospective members the industrial and other serv-
ices which they require. The CSA has better human,
financial and technological resources than the HSOA.

(e) The quality of industrial protection and services pro-
vided by the CSA to its members are superior to those
of the HSOA.

(f) The CSA has structures which permit the participa-
tion of its members in the affairs of the organisation.

(g) Historically the CSA has provided impetus in rela-
tion to public health sector employees positions in
matters of award entitlement etc. In contrast the
HSOA has simply followed initiatives introduced by
the CSA for its membership.

(h) If the Applicant’s application is not granted, there
will be a reduction in union membership as existing
CSA members will not join the HSOA.

(i) In the circumstances the CSA will be a more effec-
tive and efficient representative of the effected
employees interests and concerns.

(j) In the circumstances it is fitting and just to allow the
CSA coverage of its historically covered positions
to the exclusion of the HSOA.

11. Both the CSA and its members will be directly affected
by any orders which may be issued by the Full Bench on this
issue and therefore have a direct interest.

CPSU/CSA
Enquires: Deana Whittaker
Telephone: 323 3800

SCHEDULE “C”
1. The Graylands Selby-Lemnos and Special Care Health

Services.
2. Perth Dental Hospital.

SCHEDULE “D”
1. Australian Liquor, Hospitality and Miscellaneous Work-

ers Union (WA Branch).
2. The Australian Nursing Federation.
3. The Western Australian Branch of the Australian Medical

Association Incorporated.


